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60 | Dubey Amba Lal'v. Ram Gopal- Begam , 145 549 
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Insolvency: Appeal to Privy Council. 
The question as to the maintainability af | 
an appeal from an order of théeHigh . Court 
directing a person to be added in ths 
Schedule of Debts as a creditor: of the:in-? 
solvent’s estate in respect- of. a certain. 
amount was 
of the Privy Council in Maung Ba Thaw” y. 
Ma Pin (148 Ind. Cas. 1). The appeal was - 
filed by the Receiver of thé ingolvent’s ës- 


tate and the respondent ..(creditor): raised: -a -. 
preliminary objection to the competency:of “probability 
of theappé@al, maintaining: that wider s:4°:such a. ‘breach will ‘be 
Act the de- | 


(2), ‘Provincial Insolvency 
cision of: the District Court was final, sub-- 
ject only toa limited right. of appeéal.to. ‘the- 
High Gourt under s.75 (2) and_urging that 

any right of further appeal wasi thereby ex- 
cluded. Their Lordships applied the decision 
of the Privy Council in Secretary of State 
for India v. Chalitkani Rao (43 I. A. 192; 

30 Ind. Cas. 902) - and’ dismissed the ob- 
jection on the ground that’ “when such a 
right ofappealis given to one of the ordi- 

nary Courts of the country,. the procedure, 

orders and deerees of that Court will be 
governed by the ordinary rules of Civil 
Procedure”. Another important . point 
decided in this case is that where . the 
High Court took the view as regards: the 

reliability of certain witnesses contrary to 
that of the District Judge who had not - 
seen the wilmesses, it would be, for the 


~ a > we of 


Sale of Goods: 
ments. 

Lord Hewart, O. J., 
ment in the case of Maple Flock Company 
Ltd. v. Universal Furniture Products 
(Wembly) Limited (150 L. T. 69) enunciated 
some important points on the law of sale of 
goods. The question before his Lordship 
was whether in a contract for the sale of 
' 100tons of goods, a delivery of one in- 
stalment of 13 tons was of defective 
quality but there was no reasonable proba-_ 


JAG, l 


‘contract ass:having 


decided by their, Lordships 


„a 


"a generalrule 


Commenis. 


bility that future deliveries. would be de- 


fective, the:buyers were entitled to treat the 
sellers. The question-was answered in the 
negative andit was laid down that the 


Cai 


been repudiated by the. 


main tests tobe applied in determining’ ` 


whethera defective delivery of one instal- 
ment was a repudiation of the whole contract 
are, first, theratio quantitatively which the 
defective delivery bears to the contract as 
a’ whole; and secondly,” the degree 
] or improbability _ that 


decision of ` the case 'depeided on 
the true application of s. 31,.sub-s. (2) of 
the English Sale of Goods Act, 1895, which 
corresponds to s.38 (2) of the Indian Sale of 
Goods Act of 1930, In the instant case, the. 


Lord Chief Justice in the course of his judg- 


ment said:. “There may indeed be. 


tract might condi- 
tion that a breach would jussify rescission, 
in which case effect would be given to such 
a condition bythe Court.” His Lordship 


onsen” 


repeated. The, 


Er 


cases where the consequences of a single | 
‘ breach of contract may be so serious as to 
‘involve a frustration of the contract and | 
. justify rescission, or, furthermore the con- 
contain: an express condi- | 


continued that the deciding factor “in the 7 
case on hand was the extreme improbability - 


of the bredch being repeated and on that 
ground and‘on the isolated and limited cha- 
racter.of,the breach complained of, there was 
no ‘sufficient ` justification 
buyers torefuse further deliveries. 


baha 


to entitle the 


Negligence: „ Independent Contrac- _. 


tor. l ee 
The important question as to the liability 


~ of the employer for the negligent acts ec 
eci- 


independent contractor came up for d 
sion before Lord Hewart, O. J., Lord Wright, 
and Slesser, L. J., in Honeywill and Stein 
Lid. v. Larkin Brothers (London's Commer- 
-cial Photographers) Lid. (190 L. T. 71). As 
under English Law an em- 
ployer is not liable for the acts eof his in- 
-dependent contractor although the acts are 
done in carrying out the work for his bens- 
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fit underthe contract. The .determination 
whether the actual.-wrongdter is a servant 
or agent of the employer or an independent 
contractor depends on the question whether 
or not the employer “not only determines 
what is to be done, but retains the control 
of-the actuel performance, in which case the 
doer is a servant or agent; but if the 
employer, while prescribing thet:work to be 
done, leaves the manner of doing it to the 
control of the doer; the latter is an independ- 
pendent contractor.” The general rule of 
liability is subject to-certain exceptions and 


Slesser, L. J., who delivered the judgment’. 


in the case stated the exception. to the rule 


to be the case of--the ‘undertaking by -the-. 


employer of unusually. hazardous acts, such 
as the causing of-fire and explosion, which 
by their very nature involved special: danger 
to others. 

-The facts of this case are inter- 
esting. The plaintiffs instructed the defend- 
ants to take certain photographs. 
auditorium of a theatre. Attemptto take the 
photographs during. ‘daylight having proved 
unsuccessful, the defendant proceeded to 
take them by flashlight which involved the 
use of magnesium powder, a highly inflam- 
able substance. While using it the- photo- 
grapher employed by the defendante acted 
negligently by igniting the powder in close 
proximity to a curtain with the result that a 
firetook place and damage was caused to 
the theatre. If-was held that the case fell 
within the exception to the general rule and 
that the owner of-the theatre was entitled to 
recover damages from the employer of the 
independent contractor. Some other excep- 
tions to the general rule may be stated as 
follows: (1) An employer of an independ- 
ent contractor is liable for any wrongful act 
of the independent contractor authorised by 
the employer. (2) Where the employer in- 
terferes and exercises immediate supervi- 
sion of the work, for the timebeing, the Te- 
lation of master and servant is created and 


the employer is responsible for the torts of. 


the independent contractor (3). If the work 
for which the independent contractor: is 


engaged is itself unlawful, the -employer is- 


liablej... -> 
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Production of Accounts not relating 

to suit money. l 

In the recent case of Krishna Ayyär v: 
Balakrishna Ayyar (148 Ind. Jess 19), 
Mr. Justice Pakenham Walsh of the Mad- 
ras High Court has discussed the legality of 
an order, ina suit for money due on settlea 
ment of accounts, to produce accouħts of 
the defendant which have nothing directly 
to say to the suit accounts. The plaintiffs. 
putin an application for -appointment of a 
receiver and at the same time prased-~ for 
an order that the defendant should- produce 
the accounts of his own sales .into Court 
on- the ground that if he were allowed to 
collect the amounts, he would keep “them in 
cash to cheat the plaintiff’. The lower Court 
ordered the production ofthe accounts; but. 
on the defendant's refusal to produce them, 
the Court purporting to act under s. 105], 
Civil Procedure Cede, made a peremptory; 
order to: produce them and also ordered that, 


ön failure to produce a complaint would he: 


laid- against the defendant. 4 

When ` the- case came before - the: 
High Court, his Lordship observed that: “Now 
the object of appointing a receiver is- to 
proyide a. machinery by which the Court can 
take charge of the general property .of the 
defendant during the trial. That is the 
suitable remedy in a casé like this and it 
is the object with which the plaintiff asks 
for a receiver to be appointed. Ifthe Court 
can, without any notice tothe defendant and 
without appointing receiver, directly take: 
charge of the defendant’s property the whole: 
procedureof appointing a Receiver, andthe 
well known principles [which should govern- 
the discretion of the: Court in 
vanish, for by this shortcut they are all avoid- 
ed. Thereis no proviso at all in the Civil 
Procedure Code, in the order about appoint- 
ing areceiver that pending the appoint- 


ment of a. receiver, the Court can exercise ' 


these powérs"; Continuing, his Lordship 
considered how O. XXX1X,1r. (1) Civil Pro- 
cedure Code, could not be extended to cover 


a ‘case -of this kind-and noticed how even if- 


O. XXXIX,r. 1(6) could interms apply, 


it “is clearly overriden by O. XXI, r; (4), on | 
the principle -that-more a particular over- - 
-rides a more general provision. Finally, his 


Lordship considering that the order of the 


doing so; 


lower Court was plainly without jurisdiction 


‘passed orders setting it aside. 
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ADMINISTRATION OF JUSTICE IN FRANCE: `- 
The Engtish and Continental Systems compared. 


Devoe dealing with the judiciary in 
France, ‘it is necessary to give in brief the 
outlines and the distinctive features of the 
administration of justice in England. It 
will be noticed from. what follows that 
the judicial machinery of the different 
democratic countries in the West shows 
considerable variation in particulars, 
although the leading objectives of the 
“ different systems are all, soto say, derived 
fundamentally from the “straining for 
Justice in accordance with law.” 


Tog ENGLISH JUDICIARY. 

We shall first examine who the English 
Judges are and what is the scheme of the 
Courts in which they funetion. At the 
top may be placed the Lord Ohancellor, 
(who gets £10,000 a year--£8,000' -as a 
Judge and £4,000 in his capacity of 
Speaker of the House of Lords), the Lord 
Chief Justice (getting £8,090) and the 
Master of the Rolls (£6,000). All these 
three are appointed by the Prime Minister - 
and as a rule, direct from the membership, 
ofthe Bar. Next to these three tome the 
seven Law Lords and  next~ the 
33 .Judges in -their two ‘instances.’ 
Among these latter are the five Lords 
Justices who with the Master of the Rolls 
preside over the two Courts of Appeal, 
and the 25 Justices who “with the 
Lord Chief Justice’ and the President of 
the Probate, Divorce and Admiralty Divi- 
sions, supply the many and various in- 
carnations of the High Court.” 

“At the bottom of the judicial ladder 
come the 55 County Court circuits. 
The County Court Judge . sits singly, 
does civil work and hears cases up to £100 
‘value. ‘Above them comes the ‘Supreme 
Court in its two ‘instances-—the High 
Court and. the Court of Appeal. It may 
sound strange toan Indian that the High 
‘Court’ is @.Court of firstingtance for all 
civil suits involving over £100 value—like 
the High Court on its -original side. ‘The 
Judges of the High Court, in what is 
known as its King’s Bench Division 
spend pars oftheir time on Assize and 
the sittings held by the Judges on circuit 
are each, for all legal purposes, sittings of 
the High Court. In this respect, as in 
many others, the English system differs 
from the French and the - continental, 
in general. In France the Oourts of 
‘Appeal and the Oourts of first instance 


are regional and function only for parti- 
cular geographical divisions only. The 


system in England may perhaps best be- 


accounted for by the anxiety. to gain 
uniformity in the administration of justice, 

The Judges of the King’s Bench Divisioñń 
do a lot of criminal work besides civil while 
in the first stages, the English system keeps, 
the Civil and Criminal Courts entirely 
separate. In thisrespect also the English 
svstem differs from the continental system. 
Besides doing criminal work in addition 
to original civil work, the King’s Bench 
Division hears appeals’ from the County 
Courts. In the Court of Appeal we find 
that each of its two Courts are staffed by 
three Judges. The Judges of the Supreme 
Court are generally the best men that 
the Bar of their day has produced. 


_. THE Houst or Lorps, 

Coming to the highest tribunal, the 
Houss’of Lords, there has for some time 
past been heated discussions asto whether 
the House of Lords must continue to exist, 
After the law bas been interpreted by 
three Judges of the Court of- Appeal, is 
it necessary.to superpose upon it an 
entire additional Court which naturally 
entails an enormous cost to litigants ? 
The matter, in view of the recommenda- 
tions of Lord Hanworth’s Committee, is 
likely to be decidedin the near future, 


It will be interesting to quote here from ` 


an article in the current numberof the 
Political Quarterly. The learned contri- 
butor writes: .“To those for whom history 
is a justification for the existence of in: 
stitutions, nothing can be more admirable 
than. the organisation of the English 
judicial system... ........ Those for whom 
history is not a reason, find a host of 
anomalies for which they cannot | find 
justification.” The double appeal from 
the High Court is the result of an histori- 
eal accident and cannot be justified. . Ib is 
more so'in the case of appeals from “County 
Courts which may go to two or three 
Judges of a Divisional Court, three Judges 
of the Court of Appeal and five Judges of 
the House of Lords.” 


MAGISTRATES, 

In our brief survey, we have left out 
of account the Magistrates’ Courts which 
are of two grades—Petty Sessions and 
Quarter Sessions. bp the former, , small 
offences are dealt with summarily and 
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without a jury. “In the case of more 
serious crimes, the _procedure is for 
the prosecution’ to disclose its case and 
produce its witnesses and then if the 
Petty Sessions Court thinks that a prima 
facie case has been made out, it sends 
the accused for trial by the jury at 
Quarter Sessions or at the Assizes. The 
Magistrates who preside over these Courts 
are, except in few cases, working without 
salary and have been called ‘the unsalari- 
ed, untrained, legally inexpert, lay Magis- 
trates—the ‘great unpaid. ™ How these 
lay Magistrates perform their legal tasks 
is answered by referring to the Magis- 
trate’s Clerk or the Clerk of Quarter Sessions 
whose business is to keep the Bench 
right on points of law. He is a profes- 
sional officer. This shows that the Clerk 
holds a position of great importance. He is 
often allowed to be in private practice. 
The defects of this system are clear. 
While the whole-time Clerk tends to 
develop a professional tradition ‘and a 
devotion to his calling, it is difficult-to 
expect a part-time Clerk to rise to the 
same conception of duty. 

Tf the unpaid system has its defects, 
its advantages cannot be forgotten. As 
the Magistrates are just ordinary mem- 
pers of the public elevated into a special 
position it is easier for them to 
mediate between police and public and 
there will be less danger of the Court 
becoming part of the “mechanism by 
which the police discipline the public.” 
Another very desirable feature of the un- 
paid system is that citizens of the 
country are drawn into positions of res- 
ponsibility and get opportunities to share in 
the administration of the country. 

Tae FRENCH JUDICIARY 

It has been said that the only similarity 
between the English andthe French Judi- 
eatures is the fact that the members of the 
Judicature on both sides of the ‘Channel 
enjoy ¢ high social standing and the res- 
pect of the public. In most other respects 
they are “almost fantastically unlike.” But 
while the English System remains unique 
in Europe, the French System has been 
imitated in many continental countries, 
~ In France the control of Judicial Adminis- 
tration is vested in a Ministry of Justice 


which has to supervise the whole Judicial- 


"Machinery of the State. The Minister of 
Justice being a member of the Cabinet is 
closely associated with the policies of the 
Government and is the connecting link þe- 
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tween the Couris and the Administration. 
In England the functions of the Minister 
of Justice are done by a number gf men; 
the Law Officers of the Crown, the -pirtctor 
of Public Prosecutions, the Home Secretary 
and finally the Lord Chancellor who isa 
member of the Cabinet. He frames,laws, ' 
appoints Judges, supervises the Judiciary 
and presides over Courts. 

In France, instead of Judges being re- 
eruited from the Bar as in England, the 
judiciary may be described as a Special 
Civil Service and the Judges are recruited 
by a special examination and have no 
organic relation, soto say, to the Bar. The 
Judges in France form a distinct profes- 
sion. The Judicial profession in France 
is called the Magistrature. The appoint- 
ment rests with the Ministry of Justice. 
The Magistrature performs two other func- 
tions besides staffing the Bench. The 
Ministry of Justice and the ‘parquets’ are 
staffed by the Magistrats and every position 
in the Ministry corresponding to the posi- 
tion held in Great Britain by the Adminis- 
trative class, is held by a Magistrat. Con- 
sequent upon this system of recruitment is 
that of promotion. The system of a Judicial 
Civil Service has muchto commend it. As 
the original appointment is by an examina- 
ion, a notable safeguard aginst favouritism 
and nomination is provided. Further the 
esprit de corps engendered, has resulted in 
giving France a body of Judges distinguish- 
ed by learning and technical competence. 

Adverting tothe system of promotion, it 
may be noted that while the English Judge 
who, when once appointed can seldom 
change his place and obtain a higher place 
the French Magistrat “is a person with hig 
feet set on a long ladder, to whom promo- 
tion is the very breath of life.” Again 
while the English Judge when once ap- 
pointed continues to be Judge, it is open to 
the French Judge to spend considerable 
periods as a Civil servant in the Ministry or 
in the parquets of the Courts. This system - 
has its own defects. As promotion is en- 
tirely an internal matter, it tends to deprive 
the Judiciary of the services of men who 
combine general knowledge ofthe world 
at large with legal acumen. On the other 
hand, due to the absence of the system of 
promotion in England and to some extent 
in the United States, young men able in 
every way, are frequently discouraged from 
accepting positions in inferior Courts as 
they know that if they enter low in the 
scale, their judicial career may, end. there. 
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SOHEME OF COURTS. 


“ Proceeding to a consideration of the- 


scheme of. Courts- in France, we are 
attraet by its simplicity. Every 
civil chse where the value exceeds 


300 francs goes before a Tribunal of First 
Instance, There areas many as 360 such 
Tribufials and the litigant has not along 
way to travel before he-can get justice 
meted out to him. 
with the system of appeals. There 
are 27 Courts of Appeal and each 
has a ressort of Tribunals attached to it, 
appeals from which it hears. Here 
again the difference between the English 
System and the French System is clear. 
For instance, no case either on first 


instance or on appeal is heard in Paris 


unless it is a Paris case. Here it may be 
noted that the only Court in Paris to which 
litigants have to come from the provinces 
is the Court of Cassation, which will be 
dealt with later on. ‘This court alone. in 
all France “possesses a nation-wide juris- 
diction.” The main work of this Court is 
revisional rather. than appellate. If 
will be noticed that there is thus, in France, 
only one ordinary appeal from a judgment 
andthe place where a case is heard on appeal 


is never far away from the litigant’s home. 


AsiMr. Ensor in his invaluable little book on 
“Courts and Judges” remarks, “Justice in 
France is really brought to the doors of the 
people’s homes; whereas in England only 
County Court justice is, and even that only 
before it goes to appeal.” The system 
obtaining in India, inthis as in certains 
other respects, has more in common with the 
French and in general, the continental 
System, than with the English System. 

; PRINCIPLE OF COLLEGIALITY. 

One remarkable feature of the French 
Judicial System is that the principle of 
‘collegality’ is observed in every Court. 
No Judge ever sits aloneto give judgment. 
The number varies with the different 
Courts, the minimum being three. The 
Civil Tribunal (Court of First Instance) 
cannot function without the presence of 
three Judges on the Bench, a. President and 
two Assessors. The President has very 
important powers. In. urgent cases he can 
himself carry through the necessary mea- 
‘sures by an ‘ordinanse’. He has power to 
order imprisonment of children on the de- 
mand of their parents and he has to attempt 
to reconcile husbands and wives who must 
appear before him before starting divorce 
proceedings. The procedure before the 
Tribunals is very interesting. The case 


The same is the case. 
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is prepared by members of the legal pro- 
fession. | 
and listens to the explanations of the avocats 


but does not see the actual parties. 


COURT OF CASSATION. 


`At the head of the Judicial heirarchy is 
the Court of Cassation established in 


1790 in order to preserve harmony of. 


French private law and to prevent 
the miscarriage of justice. This Court has 
the duty of seeing that justice is administer- 
ed evenly allover France. It has to see that 
the law is uniformly interpreted over the 
wholeterritary. Unlike the House of Lords 
in England, this is not simply an extra 
Court of Appeal. This Court has not to 
examine questions of fact; it never re- 
views any case aS a whole. but confines 
itself to an examination as to.whether the 
decision appealed against is in conformity 
with the law ornot. The Court of Cassation 
provides, therefore, a means of settling legal 
doubts and difficulties. Originally it was 
meant as an instrument of unification. 
“This Court”, says ‘Raymond Poincare 
in ‘How France is governed’,.“thas gradual- 
ly introduced, in the body of judicial 
decisions, certain concordant views. Unity 
is not at once established upon each 
litigious question, but tends towards a 
rapid evolution, and when the supreme 
Oourt has pronounced upon any given point 
or cause, its opinion rapidly prevails in all 
the trials in which the same juridical pro- 
blemoccurs. Thus, side by side with the 
written law, a jurisprudence is created 
which fills lacune and dissipates ob- 
scrities.”’ 


There is only one Court of Cassation for 
the whole of France and this is only con- 
sistent with the object for which it has been 
set. up. It comprises a First Presid- 
ent, three -Presidents of Chambers, 45 
Councillors, a Procurator General and six 
Advocates General. Of these the First 
President receives a salary of £1,200 and 
the Presidents of eachof the threé Chambers 
receive £1,000 each and the Councillors 
£800 (125 francs reckoned as equalto £1). 
These figures will justify what is so often 
said -of French Judges, that theye are 
‘amazingly ul-paid’. The procedure before 
the Cours of Cassation is essentially a 
written one. The parties submit detailed 


memorandums to the Court setting forth, 


all their points. One of thg Councillors 
acting as a recording Magistrate goes 
through the case and makes a written re- 
port which he reads aloud and then puts 


The Judge reads the documents © 


j forward a proposed decision. 
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A person 
appealing to the Court of Cassation does not 
an A get his case decided. The 
appellant's demand is first of all examined 
by the Chamber of Requests and if on exa- 
mining the ca~e the Chamber finds’ that it 
is bona fide and likely to succeed, then 
the Civil Chamber goes through the case. 
The Court of Cassation is also the supreme 
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disciplinary body for the judicial profess- 
sion. It has power to pronounce penalties 


against the permanent Magistrates. In a: 
matter involving the removal of aJudge- 
from office, the sole jurisdiction Mes with 


the Court of Cassation. But it has no power. 
to question the validity. of Acts of Parla- 
ment, o 


(To be continued.) 





INCOME TAX. 
[By Groras MaLLAM (Oxford).] a 
I£. one of us were, held up on the encompass such a diversity of circum- 


highway and robbed of one-fourth of his 
possessions, even if he were a moderate: 
man, he would express justifiable 
indignation. When the same thing is. 
done by the State by levying taxes, 
although we may acknowledge the 
necessity, the conditions of such appro- 
priation will, nevertheless, be scrutinised 


with jealousy. The whole subject of the 


assessment of income and the imposition 
of tax is sufficiently complicated in itself; 
but, so for as concerns us, complication 
has been aggravated by a yearly series 
of Finance . Acts, with cross-reference, 
and an attempt to consolidate made in 
1918;and the result is little short of 
confusion. Nor has confusion been 
lightened to any great extent by the 
accumulation of case law affecting the 
proper construction of this legislation. 
H. H. INSPECTOR. 

From 'the very outset the taxpayer is 
prejudiced by the overwhelming weight 
of the fact that he is involved in con- 
troversy with the Crown. This action, 
for it is nothing else, is, it is submitted, 
derogatory to the Sovereign, and unfair to 
the subject. It is a fiction that the 
Revenue boosts as reality. It permeates 


its whole organisation, until each Inspec-. 


tor who manages one of the local taxing 
offices insists on being addressed as “H. M. 
Inspector of taxes.” Where the majesty of 
the Crown is applied to overbear and 
browbeat unfortunate subjects its misuse 
is obvious, and the users should be deprived 
of that means of attack. After all, the 
Revenue is- quite as much subject to 
legisiation as .other people; and gua 
litigant, the Revenue should be placed 
on an equal footing, in all respects, with 
eother parties. 
Pre FINANOE Acts. ’ 
These Finance Acts, nets thrown to 
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stances, are Bo involved in verbal mystery: 
as to form a language of their own. 
in the laudable ` object of preventing 
evasion by unprincipled persons, the zeal 
of the Revenue has too often resulted in. 
the oppression of those who are honest. 
The anomalies lurking in this position are 
the subject of continual exposure in the 
press, One person wrote, some years ago, 
to state that to establish his firm's case 
in the Courts cost 10,000. But such is 
the general selfishness. and consequent 
want of corporate sympathy and activity, 
that little or no attempt to gain relief 
has been made. The instinctive shrin- 
king that each of us has from an 
investigation into his personal and private 
affairs is a strong case of ineffectiveness,. 
In such circumstances, propaganda is 
required to encourage and inspire the 
public to action. 

The main objec of this paper is to 
point to the substantial injustice which 
those who pay sums up to, say, 3001, 
yearly. in income tax have to suffer; 
and if will not be disputed that 
they are the majority of income- 
tax payers. This injustice arises from 
the fact that they are bound to accept 
the assessment of the Revenue without 
affective challenge, owing to the cost and 
delay of proceedings by way of appeal, 
Generally speaking, it does not pay in 
such cases to appeal, whatever the 
result may be. I 
- THE CORRECTION or ERRORS.. l 

The following’ + suggestions for 
ameliorating the position just referred 
to are put forward for discussion. ` 

It will have been observed what a 
slender use the Revenue makes of the 
opportunities given, when annual Finance 
Acts are being passed, to correct any 
errors that experience brings to light, 
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Surely, it would be fairer to the taxpayer 
that. the Revenue should suspend action 
against him for an year, and by nécessary 
atriendment.in the ensuing. Act remedy 


the diffculty by clear expression of its. 


intention, rather than force litigation on 
unfortunate taxpayers, which turns on the 
constfuction to be placed on faulty 
legislation; for which the Revenue, and 
not the ‘taxpayer, was responsible. In 
this way, much costly litigation might be 
avoided, i l . 
. APPEALS To THE County CouRT. 

Again, a substantial simplification of 
procedure and reduction of the cost of 
litigation would be effected by assigning 
all ` proceedings, causes and disputes.in 
connection with income tax, where the 
amount of the tax in dispute does not 
exceed, say, 300/, in any year, to the 
County Court; which might be given 
in such matters (as now it has, for 
instance, in - bankruptcy), all the powers 
of ‘the High Court,- Rules should be made 
to provide for any necessary change or 
amendment in ordinary County’ Court 
procedure to accompany such a statu- 
tory change. In addition, it is suggested 


that power should be given to the Gourt,. 
if so minded, to order the trial’ to be 


taken in-camera. These suggestions would 
avoid the long procedure of the special 
case provided for in the Finance Act, 
1918; found often to be extremely 
unsatisfactory in practice, and liable to 
delay; expense and obstruction... There 
would also be saved all the -difference 
between. the County Court and the 
High Court scale of costs; and the time 
occupied in disposing of cases would -be 
greatly dimnished. l À 

No doubt the. changes suggested will 
meet with opposition. from vested interests, 


and some others. Tne balance of 
convenience, however, it is claimed, 
belongs to the taxpayer. Among the 


objectors might be County Court Judgas, 
who, at the present time, having regard 


to the additional burdens placed on them,’ 
-are underpaid. -If, however, the Revenue: 


as regards. litigation is placed on the 
same footing as any other litigant, and it 
-is restrained from appeals beyónd the judg- 
ment of, say, one Court of Appeal where 
the construction of any Finance Statute 
or Rule is involved, the 
amendments would, it -is --contended; 
result in ‘substantial . saving. of. both 
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suggested 
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expense arid time. Itis also suggested that 
the Crown should be bound by agreements 
made on its behalf by its servants. and: 
agents to the same extent as the subject. | 

The following considerations point -tø 
to the inadequacy of the tribanals, as at- 
present constituted, to hold the scale of 
justice fairly and steadily as between. 
the State and the individual. - l f- 
, OFFICIAL PRESSURE. 

The extraordinary pressure exerted by’ 
the Crown in the imposition and exaction- 
of taxes has to be borne in mind, It is 
a. party to every application. that is 
made to these tribunals. If, for instance, 
in any case the Commissioners should say: 
“On. these materials we think the inspector 
should come to terms, and agree,” and the 
response made is“ My instructions are to 
ask for a ruling in favour of the Crown,” 
what is the’ position? This apparently 
inoffensive phrase, “My instructions,” ete., 
is in reality placing a pistol at the heads 
of thé tribunal; for being interpreted, it 
means, “Your decision, if against us, will 
be fought out through each: Court up to 
the House of Lords. Such a decision will 
involve you in all the trouble of settling 
the form. of special case in which each- 
of the parties will endeavour to outstate 
the other. If, therefore, you decide against 
the Orown, you expose the respondent to 
the cost of litigation in all these Courts 
if he fails io uphold your -judgment. By 
deciding for the Crown you will avoid all 
this trouble and responsibility, because 
the respondent will never appéal,‘on the 
ground that the risk of the’ costs involved 
is too great, to say nothing of the time 
and suspense; and you will avoid the 
certainty offorcing the litigation referred 
to on the respondent, which would follow 
from a judgment -in his favour.” . ae 

The repeiition of such pressure, and 
particularly when the State, for its own 
purposes, gives the screw an extra turn 
or two to meet its necessilieg, requires 
the calibre of.much greater guns to resist 
than can -be brought to bear by such a 
tribunal as General or Special Comm- 
issioners. It is submitted that, in’ sack 
circumstances, such tribunals are Inadequate 
and impotent ; and that no tribunal short 
of His Majesty’s Judges can be reliedon 
to hold the scale of justice firmly, fairly 
independently and adequately between 
the subject and the Crown: «in matters 
of taxation—The Law Journal. , 
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The First Law Reporter. 
By a singular coincidence both Lord 


Macmillan, in his recent inaugural address ' 


for the present session of the Edinburgh 
Philosophical Institution on the subject of 
“Law and Religion,” and Professor Good- 
hart, in his inaugural lecture as holder 


ofthe chair of jurisprudence at Oxford, ` 
‘now printed in the current issue of 


the 
Law quarterly Review, of which he is editor, 
recall Coke's suggestion in the preface 
to the sixth part of his Reports that Moses 
was “the first law reporter and writer of 
law in the world,’ basing this upon his 
account of the case of the 
Zelophehad narrated in .the twenty-seventh 
chapter of Numbers, where the facts are 
clearly and expressly stated as a precedent 
which ought to be followed. Indeed, as 
the late Sir Courtenay Ilbert mentioned in 
his work on “The Government of India;” 


this leading case was effectively cited by’ 


the’ Jews of Aden when they petitioned 
the Government of India to be excluded 
from the Indian Succession Act, whose 


provisions were not in harmony with those’ 


of the leading case of Zelophehad’s daugh- 
ters. This is interesting, but mention of the 


daughters of: 


great leader of the Israelities in their 
exodus from Egypt always calls up sto the 
recollection of the present writér the 
story told him by the late Edmund Lumley, 
that great lawyer and for many years a 
law reporter of surpassing skill. e The 
incident happened in the now far-off days 
when Westminister Hall was still the home 
of ths Courts, and the accommodation 
being sometimes overtaxed, one of the 
Judges would make use of the committee 
rooms of the Houses of Parliament, in one 
of which there hung a huge picture of 
Moses descending from tthe Mount, bearing 
in his hands the ‘l'anlés‘of the Law. Lumley 
happened to be in this room when a smart, 
dapper-lcoking solicitor’s clerk came in’ 
and as this appeared to be his first visit’ 
there, he was gazing about with much 
interest when his eye fell onthe picture 
of the leader of the Israelites. At first 
he could not quite make out what it repre- , 
sented, but soon realising its siguificance ` 
he said, “Why! iis old Moses smashing’ 
up the Tables of the Law. Isuppose they 
had to get on after that with an office 
copy’! Oould professional absorption reach 
further ?—The Law Times. 





REVIEW 


Principles of the Law relating to. 


Negotiable Instruments In India: 
By R.B. Diwan OHAND OBHRAI: Tuo 


Untveesitr Boox Acunoy, LAHORE. PRIcE 
. summary of the whole book and contains 


Rs. 8. 

The learned author of this treatise has 
already made himself familiar to lawyers 
by his invaluable -References and his 
volume on Arbitration. The present 


‚publication which emerges with a foreword 


from the pen of the Hon'ble Mr. Justice 
Tek Chand is another tribute tọ 
the author's legal acumen and the care- 
fulness amd accuracy with which he deals 
with the subject matter. The author has set 
before himself the rather ambitious task 
of writing a treatise which will be useful 
alike to the student‘on the threshold of 
legal studies’, as to the busy practitioner 
and to the businessman. It is gratifying 
to note 
object. We can safely > say, that Mr. 
Obhrai's attempt to explain the principles 
relating to “this important-branch of the 
Law Merchant written in concise. and 
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that he has succeeded in his- 


intelligible language will amply satisfy 
the need for a safe-guide book on the: 
subject, - a 

The Introduction gives a complete 
a resume of the leading principlés of the | 
law of Negotiable Instruments. The Gom- 
mentary is, as is usual with the author, 
lucid and clear and the case law, English © 
and Indian, has been brought as up bo - 
date as possible, The points of similarity 
between the English Bill of Exchange ' 
Act andthe Indian Act have been noted 
in appropriate places. The method of - 
giving asynopsis b3fore the actual commen- 
tary is useful in that it provides the 
reader at a glance with the salient points in 
the section which are dealt within the - 
comments. The Subject Index is a re- 
markable featura of the work and bears 
the stamp of the learned author's industry, 
The printing and the get up are good. 
We are sure that the book will -be of 
immense use to the legal public as well 
as commercial met. | -> 
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, PRIVY COUNCIL. 
Appeal from the Rangoon High Court 
January 15, 1934 
JORD TaANKERTON, LORD ÅLNESS, 
AND SIR LANCELOT SANDERSON. 
MAUNG BA THAW, RECEIVER of, 
Tag ESTATE OF PO THIT AND anoTuE+— 
INSOLVENTS —APPELLANTS 


VETSUS 


MA PIN—ReEsPonDENT 

Provinci ul Insolvency Act (V of 1920), ss. 4 (?', 54 
(4), (2), 75 (21 — Appii ation by Recetver under s 54— 
Distri: Judje annulling payment to credttor— App't- 
cation to be added in the Schedule of creditors —Appeal 
to Hijyh Court—Further appeal- Competency of. 
—Practice —Privy Council -Ques’tan of fact—Onus 
on app2llant to sutisfy Privy Council that High 
Court took erroneous view 

The District Court annulled a payment which had 
been made toa person by- the iasolveat within three 
months of the application for insolvency and the 
appeal by him to the High Court having been dis- 
missed, he applied to added in the schedule of 
creditors. The High Court directed that he be added 
asa creditor. On appeal to the Privy Council by the 
Receiver of the. estate ofthe insolvent the creditor 
raised a preliminary objection to the competency 
of the appeal, maintaining that unders 54 (2) of 
the Provincial Insolvency Act the decision of the 
District Oourt was final, subject only 
right of appeal tothe High Court under 8. 79 (2), 
any right of further appeal being thereby excluded: 

Held, that theobjection was not maintainable and 
that when such a right of appeal was given to one 
of the ordinary Courts of the country, the proce- 
dure, orders and decrees of that Court would be 
governed by the ordinary rules of the Civil Proce- 
dure Code. Secretary of State for India v. Cheltkani 
Rama Rao (1), applied. 

Where the whole matter turns on the credibility 
of the creditor and of the ins»slvent and the Dis- 
trict Judge who had not seen the witnesses found 
their evidence unreliable but the High Court took a 
contrary view?! i 

Held, that it was for the appellant (the Receiver) 


to satisfy their Lordships ofthe Privy Council that ` 


the High Vourt had taken an erroneous view on the 
question which was purely one of fact. [p.2, col 2.] 
Messrs. A. M. Dunne, K. O. and A 
Pennel, for the Appellants. 
Mr. J. M. Parikh, for the Respondent. 


Lord Thankerton.—The appellant is. 
Receiver of the estate of Po Thitand Ma; 


Nyein E, his wife, who. were adjudicated ' 


jnsolvents on January 11, 1929 and he. 
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to a limited _ 


appeals from a decree of the High Court 
of Judicature at Rangoon, dated January 
18, 19 2, which reversed the order of the 
District Court of Henzada, dated March 
30, 1931 and directed that the respondent 
be added in the Schedule of Debts as a 
creditor of the estate in respect of certain 
sums, amounting in all to Rs. 18,691-9-0, 
claimed in respect of eight promissory notes.. 
The respondent had also claimed in respect 
of a mortgage debt of Rs. 4,000, but it is 
now admitted that it had been satisfied. 

Prior to the application by the respond- 
ent to be added in the Schedule of Debts, 
which was filed on January 30, 1931 and 
out of which the present appeal arises,- 
the appellant -had made an application 
unders. 54 of the Provincial Insolvency 
Act, dated April 6, 1929, against the present 
respondent, asking that the payment. by 
the insolvents to herofa sumof Rs. 19,000 
within three months of the petition for 
adjudication should be declared fraudulent 
and void and that the present respondent 
should be ordered to pay the amount to 
him. After an enquiry, the District Court 
annulled the payment, which had been 
made on September 24, 1928, and in fact 
amounted to Rs. 18,618-1-6, and directed 
the respondent to pay that amount to the 
appellant. The respondent appealed tothe 
High Court, but her appeal was dismissed, 
and an application for leave to appeal to 
His Majesty in Council was also unsuc- 
cessful. The respondent then filed the 
present application. ° 


. In these earlier proceedings the respon- 
dent admitted that the payment had been 
made to her, but she claimed that it was 
paid as the price of paddy which was stored 


in her godown and on which she claimed - 


to have had a lian for debts due to her by 
the insolvent Po Thit. In support of that’ 
claim of indebtedness she produced loose 
counterfoils of the eight promissory notes 
and the mortgage for Rs. 4,000 represent-- 
ing the same claim of indebted- 
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ness in respect of which the present ap- 
plication is made by her. In the course 
of the enquiry in these earlier proceedings 
the present respondent gave evidence in 
Support of her claim and her evidence was 
Supported by that of the insolvent Po 
Thit. In her evidence the respondent 
admitted that the mortgage debt of 
Rs. 4,000 had already been satisfied. In 
ihe present application the Advocates for 
both parties agreed that the evidence in the 
earlier proceedings should be evidence in 
the case and that they would produce no 
further evidence, 

The respondent raised a preliminary 
objection to the competency of the present 
appeal, maintaining that under s. 4 (2) of 
the Provincial Insolvency Act the decision 
of the District Court was final, subject only 
to a limited right of appeal to the High 
Court under s. 75 (2), any right of further 
appeal being thereby excluded. 
theirgLordships’ cpinion, this objection is not 
maintainable, in view of the decision of this 
Board in Secretary of State for India v. 
Chelikant Rama Rao (1), in which a similar 
objection was taken in respect of the pro- 
visions of the Madras Forest Act cof 1882, 
and it was held that, when such a right of 
appeal is given to one of’ the ordinary 
Courts of the country, the procedure, orders 
and decrees of that Court will be governed 
Ee ordinary rules of the Civil. Procedure 

ode. 

At the first hearing of the appeal their 
Lordships drew the attention of the parties 
to the fact that on the face of the record as pre- 
sented, the District Judge had annulled the 
order for adjudication on July 11, 1929 and 
there was nothing toshow that that order had 
ceased to operate. The hearing was ac- 
cordingly adjourned to enable the parties 
to clear up the matter. On the resumption 
of the hearing at a later date, the parties 
explained that an appeal had been taken 
by creditors against the order of annulment, 
and that, on July 14, 1930, the High Court 
had set aside the order of the District J udge 
and extended the time for the application 
for discharge [R. M. K. R. M. Chettyar v. 
Ko Po Thit (2)). It is surprising that this 
does not appear either in the record or in 
the cases on behalf of the appellant and res- 
pordent. 

The main question in the appeal was 
whether the respondent had proved 

(1) 35 Ind. Cas. 902: 43 1 A 192 atp 197: 31 M 
LJ. 324; 200 W N J311; (1916) 2M W Nya9q- 39 
M617; 14 Ad J 1114; 20M LT 435; 4L W 466; 


18 Bom. L R 1007; 250’ LJ 69 (P O). 
(2) 128 Ind, Cas, 841; 8 R 508. 
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the indebtedness of 
Thit to her. As already stated, the 
respondent admits that the mortgage 
debt of Rs. 4,000 has been satisfied, and she 
no longer claims in respect of it. Theeight 
promissory notes were not produced, but 
the loose counterfoi]s were. The whole matter 
turns on the credibili y ofthe respondent and 
of the insolvent Po Thit. The learned Dis- 
trict Judge, who had not seen the witnesses, 
found their evidence unreliable: the High 
Court took the contrary view. It was for 
the appellant to satisfy their Lordships 
that the High Court had taken an erroneous 
view on this question, which is purely one 
of fact. It is unnecessary to review the 
evidence in detail; it-is fully dealt with 
in the judzments of the lower Courts. It 
is sufficieat tosiy that the appellant has 
failed to satisfy their Lordships that the . 
High Court has come to a wrong conclusion, 
and it becomes unnecessary to consider the 
further contention of the respondent that 
the decision of the Courts in the earlier 
proceedings forms res judicata on the 
ques ion of the particular indebtedness in 
respect of which the present application 
is made, 

Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be dismissed, and that the decree of the 
High Court dated January 18, 1932, should 
be affirmed, the appellant to pay the res- 
pondent her costsin this appeal. 

N. Appeal dismissed: 

Solicitors for the Appellant :—Mr. J. E. 
Lambert. 

Solicitors for the Respondent :—Messrs. 
T. L. Wilson & Co. 
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ALLAHABAD HIGH COURT 
First Appeal No. 136 of 1928 
December 15, 1932 
KING AND Tom, JJ. 
LALTA PRASAD—Dezrenpanr— 
APPELLANT 
versus 
KIFAYAT HUSAIN AND otares— 

PLAINTIFFS— DEFENDANTS -RESPONDENTS 

Mortgage—Subseguent mortgagee not made party to 
mortgage sutt—Right to redeem— Conditions. 

When a subsequent mortgagee insists upon 
the right to redeem on the ground that. he 
was not made a party to and | therefore not 
bound by the decree in the mortgage suit, he 
can be allowed to redeem only on the terms of 
the mortgage and on payment of interest at. the 
rate payable under the mortgage up to the date .of 
redemption to be fixed in the case. Jnanendra N ath 
v. Shorasht Charan (3), followed. Matru Mal Ve 
Durga Kunwar (1), Sukhi v. Ghulam Safdar Khan (2), 
referred to, 
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the insolvent Po 


1934 A 


F. A, from a decision of the Sub-Judge, 
Bareilly, dated January 3, 1928. 

Messrs. A. P. Pandey and G. S. Pathak, 
forthe Appellant. 

‘Mr. S. N. Gupta, for the Respondents. 

Judgment—Tnhis appeal arises out of a 
suit for sale upon the basis of a mortgage 
datgd August 27, 1915, executed by one 


Mehdi Ali Khan to secure a principal sum 
-of Rs. 3,000. Defendants Nos. 1 to 4 were 


the heirs of the mortgagor and defendants 
No. 5 to 10 were subsequent transferees. 


` Out of these defendants we are only concern- 


ed with Lalta Prasad, defendant No.7. He 
pleaded that he was a prior mortgagee under 
a deed executed by Mehdi Ali Khan on 
July 11,1911. He claimed that no decree 


for sale could be given to the plaintiff, who 


was merely a subsequent mortgagee, except 
upon condition that the plaintiff should 


~ redeem the prior mortgage. 


The trial Court decreed the plaintiff's suit 
but did not decide the issue regarding the 
priority of Lalta Prasad’s mortgage, hold- 
ing that it was unnecessary to decide that 


` point for the purpose of deciding the suit. 


Lalta Prasad’s interests as mortgagee were 
to remain unaffected. Lalta Prasad came 
to this Court in appeal and the Bench be- 
fore whom the appeal was heard came to 
the conclusion that it would be expedient 
to decide the question of Lalta Prasad’s 
priority, and his rights under the alleged 
prior mortgage in this suit instead of com- 
pelling the parties to adjust their rights 
and liabilities in a separate suit. The 
Bench accordingly remitted an issue to the 
trial Court: 

“What was the amount, if any, due to Lalta Prasad, 
defendant, on the basis of his mortgage of July 11 
1911, on the date ofsuit, namely August 23, 192.? 

The trial Court has come to a finding that 
the amount due on the date mentioned was 
Rs. 4,120. The respondent Kifayat Husain 
objects to that finding and argues that 
the amount due to Lalita Prasad is less than 
the amount found by the trial Court. 


The first point taken is that the trial 
Court has not given credit for two items 
of Rs, 309 and Rs. 400 respectively said to 
have been paid to Lalta Prasad on account 
of his mortgage money. On July 11, 1911, 
the very date on which the mortgage in 
Lalta Prasad’s favour had been executed, 
a lease had also been executed by the 
mortgagor in Lalta Prasad’s favour under 
which Lalta Prasad was entitled to posses- 
sion of the property upon payment of 
Rs. 150 per annum as rent. Under the 
terms of the lease Lalta Prasad was not to 
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pay the rent to the mortgagor in cash but 


“was to credit the amount to the mortgagor 


on account of the mortgage money. The 
trial Court has credited to the mortgagor 
a sum of Rs. 750 on account of the lease 
money for a period of 5 years. On 
March 29, 1917, the morigagor Mehdi Ali 
Khan soldthe property to Lachmi Narain 
and after that date the rent due under 
Lalta Prasad's lease was paid to Lachmi 


. Narain and therefore was no longer taken 


into account in payment of the mortgage 
money. It is contended that over and above 
thissum of Rs. 750 which has been credited, 
two items of Rs. 300 and Rs. 400 respective- 
ly, were paid in cash to Lalta Prasad and 
have not been credited. 

Regarding the item of Rs. 300, reliance is 
placed upon a statement made by Lalta 
Prasad in cross-examination: “I do not 
remember if I gave credit for Rs. 300 which 
I realised in cash from Mehdi Ali Khan.” 
Itis contended that this amounts to an 


-admission that Lalta Prasad did receive 


Rs. 300 in cash from Mehdi Ali Khan and 
that he does not remember whether 
he gave credit for that amount. In our 
opinion, the sentence cannot be clearly con- 
strued in this sense. It may be that he 
was asked whether he had given credit for 
asum of Rs. 300. received in cash from 
Mehdi Ali Khan and he merely replied that 
he did not remember, meaning that he 
did not remember having received any 
such sum in cash. We think that no 
clear admission of the receipt of Rs. 30V 
in cash has been made by Lalta Prasad. 
As to the alleged payment of Rs. 400 Lalta 
Prasad clearly stated that he does not 
remember whether an item of Rs. 400 was 
paid to him. Wefind that the alleged pay- 
ment of these two items has not been 
proved, 

The next point is that the trial Oourt 
has credited the rent due under the lease up 
to the end of 1323-F., that is, up to 
September 14, 1916 only. As the sale in 
favour of Lachhmi Narain togk place on 
March 29, 1917, it is argued thatthe propor- 
tionate rent for the period from Sep- 
tember 14, 1916, up to March 29, 
1917, shouid have been credited by 
Lalta Prasad towards repayment of the 
mortgage money. It is not clear whether 
the annual rent was to be paid by 6 monthly - 
instalments or whether it was to be paid 
once a year at the end of the fasli year, 
If the latter arrangement was in force, 


then we consider that Lalta Prasad would `. 


have been entitled, and indeed bound to pay 
Se z 


stood under the Transfer 


Fe t 
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the rent to the zemindar who was in pos- 
séssion at that time. As Lachmi Narain 
had obtained possession under the sale deed 
before the end of the Fasli year, we think 
Lalta Prasad was entitled to pay the 
whole amount to him. If any different 
arrangement had been coime to between 
the buyer and the seller, then it was a 
question of adjustment ‘ between them, but 
in our opinion, Lalta Prasad was not bound 
to credit any part of-the rent for the year 1324 
Fasli towards the repayment of the mort- 
gage money. l 


The next point taken is that the Court 
below has calculated the mortgage money 
according to a wrong principle. The Court 
has reckoned interest at the contractual 
rate up to the date fixed, that is up to 
August 26, 1927. It has been argued for 
the respondent that the respondent is only 
liable to pay the amount which he would 
have had to pay for redemption if he had 
been a pariy to the sujt filed by the prior 
mortgagee. He has sought to establish that 
the amount which would have been payable 
by him on June 1, 1925 (that is, the date 
of ihe final decree in the prior mortgagee’s 
favour), would have been only Rs. 3,584. It 
is contended that only this amount is pay- 
able plus interest at 6 per cent. per annum 
from June |, 1925; up tothe date of pay- 
ment. In support of this contention re- 
liance has been placed on Matru Mal v. 
Durga Kunwar (1). Thisis a. pronounce- 
ment of their Lordships of the Privy Coun- 
cil, but it is based upon the law, as it 
of Property Act 
and itis .conceded that the provisions of 
the law on this -point have been somewhat 
modified since the provisions were removed 
from the Transfer of Property Act and in- 
corporated in the Code of Civil Procedure. 
The ruling in Sukhi v. Ghulam Safdar Khan 
(2) is also relied upon as a decision by the 
Privy Council based upon the law incor- 
porated in the Code of Civil Procedure. 
There are certain observations made by 
their Lordships in that judgment which do 
appear to support the respondents’ conten- 
tion, but we find that the Privy Council 
rulings have been discussed in detail. by 
the Galcutta High Court in Jnanendra 

-(1) 55 Ind, Oas 969: A I R 1929 P O 79; 471 A 71: 
42 A 364; (1920) M W N-338: 18-A LJ 396:.38 ML 
J 419; 11 LW 529; 2 UP L R (P ©) 75;22 Bom. L 
R s53; 32 OLI; 7M L T319; 95 OW N 397 
À (2) 65 Ind. Gaael51; A I R.1922 P O 11: 48 IA 465; 
43 A 469; (1921) M W N 445; 141 W 162; 26 OWN 
i M L J 15; 30M L T 175; 24 Bom L R 590 
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Nath v. Shorashi Charan (3). In that case 
it was held that, when a person insists upon. 
the right to redeem on the ground that he 
was not made a party to and therefore enot 
bound by the decre? in the mortgage 
suit, he can be allowed to redeem 
only on the terms of the mortgage 
and on payment of interest at the rate®pay- 
able under the mortgage up to the date of 
redemption to be fixed in the case. All the 
arguments which have been advanced be- 


fore us on behalf of respondents have been 


considered in this case and we see no rea- 
Son tocome to a different conclusion. In 
accordance with this decision it is clear 
that the respondents as subsequent mort- 
gagees are bound to redeem the prior mort- 
gagee inaccordance with the terms of the 
mortgage, and on payment of the interest 
fixed in tha mortgage itself up to the date 
of redemption to be fixed in this case. No 
ruling of this Court has been shown to us 
which dissents from the view taken in the 
Calcutta ruling and we think we may 
safely follow it. 

Another point argued for the res- 
pendents was that under the terms of 
the sale deed in favour of Lachhmi Narain 
Rs. 3,000 out of the sale consideration was 
left with Lachhmi Narain for redemption 
of the subsequent mortgage, but this sum 
in fact was never paid. It is argued that, 
as Lachhmi Narain did not pay the whole 
of the sale consideration, Lalta Prasad 
should not have paid to him the whole of 
the lease money. We are not prepared’to 
accept this contention. The mère fact 
that some portion of the sale considera- 
tion remained unpaid did not affect the 
validity of the transfer in favour of Lach- 
hmi Narain, and he was entitled to receive 
the whole of lease money. Lalta Prasad 
could not have refused to pay the whole 
of the lease money to Lachhmi Narain on 
the ground that the latter had not paid the 
whole sale consideration to Mehdi Ali 
Khan. Be 

Lastly, if is argued that as Lalta Prasad 
has obtained possession of the property no 
interest should be allowed to him from 
the date of his obtaining possession. We 
think there is no force in this contention 
as Lalta Prasad obtained possession of the 
property not as mortgagee but as an 
auction purchaser in execution of his own 
mortgage decree. In our opinion, the trial] 
Court has correctly decided that 
Rs. 4,120 was due to Lalta Prasad on Au- 
ust 26, 1927. 

(3) 69 Ind. Cas. 759; AIR 1922 Cal. 23; 49 0 626, 
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The result is that.the decree of the trial 
Court is modified to this extent that ihe 
plaintiff's suit is decreed with costs inthe 
terms specified in the trial Court’s decree on 
éondition of his paying a sum of Rs. 4,120, 
together with simpleinterest at 2 per cent 
per mensem on ks. 1,090 from August 26; 
1927,%p to May 15, 1933, on or before 
May 15, 1933. Ifthe plaintiff fails to pay 
this amount on or before the date fixed 
then Lalia Prasad shall be at liberty to 
apply that the suit be dismissed. Ifthe 
sumis paid by the plaintiff on or before 
May 15, 1933, then June 15, 1933 is fixed 
for payment of the mortgage money by 
the defendants and in default the plaint- 
iff will be entitled to apply for a final 
decree. Let the office prepare a fresh 
decree accordingly. The appellant will 
have-his costs of this appeal. 

NG Order according’y. 


_ PATNA HIGH COURT 
Civil Appeal Ne. 15 of 1931 
November 16, 1932 
Fazu ALI AND Jasem, JJ. 
GAYESHWAR PRASAD AND oTHERS— 
DEFeNDANTS—APPELLANTS 
versus 
Musammat BHAGWATI KUER— 

PLAINTIF? -- RESPONDENT 

Wi'l—Genutneness —Delay, when not sus.t t1u3— 
Difference in ink and dtstcherston of heirs, uhether 
caus?s of suspt tn 

When theestate was given by a testator to his 
widow for life with remainder to another and after 
the death of the widow the remainderman sought to 
pravě the will: 

Held, thatthe delay in proving the ‘will was not 
in the circumstances a suspicious circumstance, as 
the wid»w who would have succeeded under ordi- 
nary circumstances had every inducement to post- 
pone proof of the will, 

A will cannot be treated as an unnatural one simply 
because it disinherits the reversionary heirs. No 
inference imputing forgery of a will can bedrawn 
from slightdifferences in thequality of the ink es- 
petal where it i3 a long dəzument. 
2. 

_ Appeal from the original decree of the 
District Judge, Gaya, dated December 4, 
1.930. 

Messrs. Khurshed Hussain, Mahabir 
Prasad, Kamla Sahay, T. N. ae B-P: 
Jamuar, D. L. Nandkeolyar, N. K. Sahay 
and Bajrang Sahat, for the Appellants. 

Messrs. Baldeo Sahay, Dhyan Chandra 
and Krishnadeo Prasad, for the Respon- 
dent. 

James, J.—Naubat Lal,a Mukhtear of 
Gaya, after his son and daughter had. both 


[p. 7, col. - 
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died young, found himself approaching 
old age without any children. He and his 

wife took into their family Bhagwati Kuer, 

a daughter of the wife's bro! hêr whom they 
bronght up as their own daughter. Naubat 
Lal married the girl to aman named Bit 
Lal, who lived with him until he died in 
1910 and in their old. age there was living 
with them the widow whom they treated as 
a daughter and her daughter ‘whom they 
treated as a grand-daughter. It is said 
that shorily after the death of Bit Lal in 
1910, Naubat Lal executed a will 
whereby he left his estate to his widow 
for life, with remainder to . Musammat 
Bhagwati Kuer, whom he had practically 
Speaking adopted, and ‘her daughter 
Musammat _Prem Kuer. Naubat Lal's 
widow did not obtain probate of the will, 
but entered into possession of the-estate in 
the ordinary. course. After her death, when 
the property was claimed by the sons 


of Naubat Lal’s sister as reversioners the 


first attempt was made to- piove: the 
will On November 30, 1929, Bhag- 
wati Kuer applied for probate. The suit 
was contested by the sisters sons who 
denied that the will had been executed 
at all, taking the alternative pleading 
that Naubat Lal was not of sound mind, 
and that the will had been executed, 
if executed at all, under the undue 
influence of Kali Charan, the brother of 


Naubat Lal's wife.The Distr ict Judge of Gaya 


awarded to Vusammat Bhagwati Kuer letters 
of administration with the will annexed 
finding that it həd been duly exec ted, and 
finding that Neubat Lal was of sound dis- 
posing mind et the time and that there was 
no unduéinfluence; the sister’s sons appeal 
from that decision. 

The will purports to have been executed 
on July 9, 1910. On May l, 1914 the 
District Suh-Registrar of Gaya attended at 
the house of Naubat Lol, who by that tims 
had become blind and intim, and 

registered it. Mr. Kharshed Hussain On, 


behalf of the appellants suggests® that the. 


will was not really executed: in 1910 and 
that the will which wes registered in 1914 
was notthe will of Nauhat Lal, who was not 
at that time in a fit state to execute such on. 
instrument. The first point whichis natural- 
ly taken on behalf of the appellants is that 
the will is open to suspicion, owing to the 
long delay which elapsed before any attempt 
was made 1o prove it in Court. Mr. -Baldeo 
Sahay on behalf of the respondent. points 
out that the widow had every-inducement. 
to postpone the prosé of the will- sq- long as 


a 
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she was alive, because the proof of the will 
would involve payment of probate duty on 
thé value of the estate. If Naubat Lal had 
died intestate, the widow would in the 
ordinary course have enjoyed a life estate in 
his property without the payment of any 
succession duty, so that it was natural that 
she.should postpone proving the will, and 
that it should not be produced in Court 
until the property devolved in-a manner 
dependent on the will, that is to say, until 
it took a course at variance with the ordinary 
course of intestate succession. The 
explanation is reasonable; though it may 
be unfortunate that the liability to pay pro- 
bate duty which is incurred by the person 
propounding a will affords such manifest 
temptation to delay- propounding it when 
the estate immediately created by the will 
is for practical purposes similar to that 
which would follow on intestate succession. 
The explanation isone which must be 
accepted. > 

Mr. Khurshed Hussain argues in the 
second place that the will ought to be 
regarded with suspicion as being an 
unnatural will, because it disinherits the 
reversionary heirs of Naubat Lal. The 
learned District. Judge regarded the will as 
a natural will, that is to say, he considered 
that Naubat Lal had left his property in 


the manner which would be expected,: 


considering the circumstances in which he 
lived during the latter part of his life. Mr. 
Khurshed Husain ` suggests that a pious 
Hindu disinheriting his reversionary heirs, 
and leaving the property in a manner not 
warranted by the Shashtras, would soffer 
in spiritual benefits; and that the will must 
be regarded as unnatural and as prima 
facie open to suspicion on that ground. It 
may beobserved that this kind of criticism 
might be made of practically every will 
executed by Hindus of small means in 
Behar, since unless the property were left 


in a manner at variance with the rules of. 


intestate succession, there would be no 
point in making a will at all. 
Khurshed Hussain, conceding that it may 
be natural that some provision should be 
made for Musammat Bhagwati Kuer and her 
daughter, argues that a pious Hindu would 
nof have ignored the interest of his 
reversionary heirs. There is actually in the 
will the expression of adesire that if no 
children should survive Musammat Bhag- 
wati Kuer and her daughter, the property 
should go fo his sister's sons; and it is 
possible that the testator intended in this 


way tocreate a valid coptingent remainder. 
@ e F i 


But Mr. 
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for the benefit of their families, but it 
is no part of our duty as a probate Court’ 
to express an opinion on the validity of 
this contingent bequest. On the whale it 
appears to us that the view setforth by Mr. 
Baldeo Sahay, supporting that of the 
learned District Judgeis correct, that 
thisis sucha will as we should exp&ct to 
be executed by a person living as Naubat 
Lel andhis wife did, having for practical 
purposes adopted Musammat Bhagwati: 
Kuer as a daughter. The will is not to be 
regarded with suspicion as being in any 
way unnatural. 

The will is said to have been executed 
on July. 9, 1910. When it came to be 
proved the atlesting witnesses were all dead 
except two, one of whom gave evidence in 
support of the will while the other giving 
evidence for the caveator denied his 
signature Tota Pandey, the purohit of 
Naubat Lal, one of the attesting 
witnesses to the will, was also present 
at the time of registration in 1914, and iden- 
tified Naubat Lal before the Sub-Registrar. 
At that time three more witnesses attested 
the document, all of whom “also aie now 
dead. Tota Pandey says that the will was 
drafted by a Mokhtar named Dil Narayan 
who was the maternal grandfather of Kesho 
Prasad alias Rit Lal, the deceased hus- 
band of Musammat Bhagwati Kuer. The 
fair copy was made by Naubat Lall himself 
who wrote the whole will. On the other 
hand Mahabir Lal, who is apparently iden- 
tical with Mahabir Prasad whose name 
appears aS a witness on the wil], denies” 
that he attested it. Tota Pandey points 
out Mahabir’s signature and says that he 
actually saw him attest the will. The will- 
was registered on March 31, 19.4. The 
learned District- Judge thinks that the delay 
may be accounted for by natural habits of. 
procrastination, and for the fact thatit was 
Naubat Lall who obtained registration of 
the will. We have again to rely upon the 
evidence of Tota Pandey, though as the 
learned District Judge has pointed out, 
there is internal evidence in the manner of 
the endorsement by the sub-Registrar that 
Naubat Lal himself appeared before him. 
Mr. Khurshed Hussain points out that there 
is no evidence to show that at thetime of 
registration the contents of the will were 
read out to the testator who was blind, but 
the sub-Registrar endorsed upon the will 
the statement that execution was admitted 
by Naubat Lal. The will itself is a very. 
lengthy document in the Persian script but - 
at the end there is a very brief summary 
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of its effect written in Hindi, which at læst 
would have þeen explained to Naubat Lal 
by the sub-Registrar before he could have 
recorded that execution was almiited. If 
Naubat .ual had himself written out the 
will in 1910, he would have known well 
enough what he was doing when he procured 
the r@gistration of it in 1914, and onthe 
point of its execution in 1910, we are ulti- 
mately driven to the evidence of Tota Pen- 
dey and tothe question of whether he is to 
be believed. 

As I have said the document purports to 
be a holograph will written by Naubat 
Lal himself. The learned District Judge has 
- remarked that there is no evidence to prave 
that the will is in the handwriting of the 
testator and that noargument as to the gen- 
uineness of the will can be drawn from the 
handwriting. A witness on behalf of the 
defendants, Uday Narayan, a Zamindar 
of Naubat Lal's village, Kanungo Bigha, 


says that the will does not appear to him. 


to ‘be in Naubat Lals handwriting, but 
taat the signature appears to he that of 
Naubat Lal. He is unable to say whether 
the. signature purporting tobe that of the 
seribe is the signature of Naubat Lal or not. 
Mr. Jchurshed Hussain suggests that the 
remark of the leurned District Judge thit 
{hare is no evidence to prove that the will 
isin the handwriting ot the testator indi- 
cates that he does not accept the evidence 
of Tota Pandey to the effect that Naubat 
Lal himself had made the fair copy. If 
this is what the learned District Judge 
meant, there would be manifest inconsistency 
in his judgment, since at a later stage he 
draws definite conclusions from his finding that 
it was Naubat Lal who wrote out the whore 
will. The learned District Judge apparent- 
ly does not mean tosay that there is no 
evidence that Naubat Lal wrote the whale 
will, but that no expert evidence has been 
called, nor any comparison made with the 
admitted handwriting of Naubat Lal, to 
prove that the body of the will is in his hand- 
writing. Tota Pandey manifestly can udh 
give evidence on that point as a person 
acquainted with Naubat Lal’s handwriting 
because he cannot read the Persian script; 
but he says in his evidence that Nanbat 
lal wrote the whole will, and again in 
eross-examination that Naubat Lal himself 
made the fair copy. Mr. Khurshed Hus- 
sain suggests that this evidence is insuffi- 
cient because the witness has not said in 


so many words that he saw Naubat 
Lall writing the will but Tota 
Pandey said- that Naubat. Lal wraie 
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the whole will and if this statement was 
based on anything but first-hand knowledge” 
the fact should have been elicited in cross- 
examination. If Tota Pandey’s evidence is 
to be accepted it must be found that Naubat 
Lal executed the willand that he himself 
wrote the whole document. : 

At the time of registration Naubat 
Lal was blind and when he signed the will 
the pen had to be placed in his hand 
by Kali Charan. It is suggested that 
his signature which purports to have been 
made in 1910 is so similar to that four 
years later, when he had become blind as 
to justify a suspicion that both the 
signatures were made at the same time, 
and that the will was really concocted 
in 1914 after Naubat ..Lal had become 
blind andinfirm; but the similarity in the 
signatures is not so marked as to juslify’ 
any such suspicion. It is also suggested 
that differences in the darkness of the ink 
used by the various attesting witnesses 
imply that the signatures were not made 
at, the same time, but no inference imputing 
forgery can be drawn from slight diffe- 
rences of this kind. The will is a long 
document, and the locally manufactured 
ink would probabiy have had to be 
renewed from time to time, so that no ir- 
ference for or against the genuineness 
of the will can po.sibly be drawn from 
difference in the quality of theink. It 
must be regirded as practically certain 
that no other man was put forward to 
personate Naubat Lal at the registra- 
tion in 1914, and that the Registrar when he 
took ike admission of execution from Naubat 
Lal saw that he understood the purport cf 
the ducument. 

The defeadant’s witness Mahabir „Lall 
whose father was a consingerman (?) of 
Naubat Lal’s father, says that he knew 
when the Sub-Registrar came to the 
village and. 1t would certainly have been 
a most dangerous thing to have attempied 
to procure by personation or deceit the 
regislration of a will which was nol that 
of Naubat Lal, since as soon as it was 


registered a copy would be available in., 
the registry office for anybody’s -inspection ` 


and Naubat Lal was alive for more than, 
a year after the registration. In. the “at, 
tempt, which as has been said may or 
may not have been successful, to create a 
contingent remainder in favour of the 


family of the sister's sons, only three ofthe e 


sons are named, though there*is a sub-. 
sequent reference to four of them. It is 


suggested on behalf. of the appellants that’ . 
a e | J e 
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this implies that the will was forged by 
somebody who did not know the name of 
the fourth son; but aman writing out a 
will of this length might very easily make 
such an omission, and nothing is to be 
deduced from this. As I have said, the 
question ultimately resolves itself into 
that of whether the evidence of Tota 
Pandey is to be accepted in preference 
to that of Mahabir Lall. The learned 
District Judge, before whom the witnesses 
gave evidence, believed the evidence of 
Tota Pandey andno sufficient reason has 
been made out to justify our finding that 
he was wrong in doing so. I there- 
ioro accept the finding of the learned 
District Judge that the will was duly exe- 
cuted by Naubat Lal on July 9, 1910 and 
that if was throughout in Naubat Lal’s 
handwriting. 

It appears that Naubat Lall retired 
from practice as a mokhtar in 1910, shortly 
after the time at which the husband of 
Musammat Bhagwati Kuer died. The wil 
purports to have been executed about a 
month after the husband’s death. Accord- 
ing to Tota Pandey, Naubat Lal became 
blind at about the end of 1912 and began 
to suffer from diabetes at some timein 
the following year. Witnesses for the 
propounder,,;Tota Pandey, Baidnath, Tikam, 
Lall, and Dina Mahton say that he was 
of sound mind up to theend. According 
to Mahabir Naubat Lal became dis- 
traught with grief at the death of Kesho 
Prasad in June 1910 and thenceforth was 
practically insane.. Rambaran Missir and 
Uday Narain also say that after Kesho 
Prasad's death Naubat Lall used to talk 
incoherently. The learned Judge. who 
accepted the evidence of Tota Pandey con- 
sidered that it should be held that at the 
time of execution of the will, and also at 
the time ofregistration, the mental condi- 
tion of Naubat Lal was sound. He points 
out that the Sub-Registrar would not have 
registered the document if Naubat Lal 
had bee in the condition described by 
the defence witnésses, and further that if 
he had been in that condition in 1910 
he could hardly have written out the 
whole of the will as he did. The finding 
of the learned District Judge must be 
accepted that at the timeof the execu- 
tion of the will Naubat Lal was of sound 
mind. 

On the point of undue influence, as the 
learned Disfrict Judge has observed, there 
is no evidence nor, since we must accept 
the evidence of Tota. Pandey, can it be 


held that at the time when the will was 
executed the condition of Naubat Lal was 
such that he would be subject to undue 
influence from Kali Charan or anybody 
else. A small piece of land of about 
8 bighasis left in the will to one of Kali 
Charan’s sons but no inference of undue in- 
fluence can be drawn from that® fact. 
I would accept the finding of the learn- 
ed District Judge that there was no undue 
influence. 

When the will was registered in 1914 
three more attesting witnesses were made 
tosign it. They apparently attested the 
registration of the will rather than its exe- 
cution. But Mr. Khurshed Hussain argues 
that since they were not expressly jattesting 
witnesses of the admission before the. 
registration officer, this should be regarded 
asa new execution, so that inthe absence 
of proof that they attested in the express 
admission of the testator the will cannot 
be treated as properly proved. Regarding 
this argument it is sufficient to observe 
that although it was open to Naubat Lal 
if he chose to make a fresh admission of 
execution in the presence of the attesting 
witnesses sọ aS to secure more attesting 
witnesses to his will, he would not by 
doing that invalidate the effect of the 
execution which he had made in May, 


1910. As I have said, the will which 


has been proved and wh.ch was regis- 
tered is the will which was duly execu- 
ted in 1910. It has been proved and the 
learned District Judge acted rightly in 
granting to the propounder letters of ad- 
ministration with the will annexed. The 
decision of the learned District Judge is 
accordingly affirmed andthe appeal is dis- 
missed with costs. Hearing fee Rs. 150. 

Fazi Ali, J.—I agree. 

A. Appeal dismissed. 


me 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT < 
Crimjnal Appeal No. 460 of 1933 
November 26, 1933 
MIDDLETON, J. C., AND MIR AHMAD, A. J.C. 
NIZAM DIN AND oTHERS—APPELLANTS 
versus 


*: KEMPEROR—RESPONDENT 

- Evidence Act (I of -1872), ss 3u, 114, illus. (b)—. 

Statement of approver—Corroboration by extrinsic 

evidence— Necessity of—Co-accused, statement of— 
Whether can form the basis 9f a convteiton. 

The statement of an approver by itself should not 

be considered to be sufficient for thé conviction of 


an accused person, untill and unless it has been. . 
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corroborated by some extrinsic evidence. At the 
same time the statement ofa co-accused can only 


be considered when judging the case against any 


person. Beyond this the confession of a co-accused 
has eno value, and no conviction can be 
based" ona piece of evidence which is only to be 
taken into consideration. Such evidence has very 
little value, and though it may comé in as a link 
in the chain, it cannot form the basis of a convic- 
tion. ° 4 
Cr. A.from the order of the Sessions 
Judge, Peshawar, dated August 24, 1933. 
Mr. Q. Mohammad Aslam, forthe Appel- 
lants. 
“Mr. Hamidulla Khan, for the Crown. 
Judgment.—The persons mention- 
ed in ths following table as Nos. 1-14 
have been convicted by the Sessions Judge, 
Peshawar, under s. 395, Indian Penal Code 
and Nos. 15 and 16 under s. 402, Indian 
Penal Code and sentenced to the terms of 
imprisonment noted against their names:— 
1. Umardin, 60, of Jatti 7 years’ Rigorous 


Pind ae Imprisonment 
2. Nizamdin, 30, of 

Jatti Pind .. 10 i 
3. Sher, 26, of Aluli ... 7 5 
4, Talibdin, 23, of Tir 7 5 
ð., Fakir son of Abdulla, > 

36, of Tir > aa 7 
6. Mirbadshah, 45, of 

Darwaza sues 1O R 
7. Mohammad Ji, 35, of 

Bandi Pirdad leg T z 
8. Samundar Shah, 30, 

of Malikyal gh ST :. 
9. Alifdin, 28, of Kag ... 7 W 
10. Karam Elahi, 22, of l 

Ghaka we N a 
11. Malik Nawab, 40, of 
ag a z 
12 Fakir son of Habib- 

ulla of Jalalia, 32 ... 10 = 


13. Fazalshah, 21, of. . 
Darwaza ae. 1 Ni 

14. Aziza,17,of Aluli... 5 is 

15. Firoz, 70, of Aluli... 1 S. I. 

16. Yusaf, 23, of Aluli... 5 R. I. 

They appeal against their convictions and 
sentences. One Jia aged 40 of Jalalia was 
also committed to the Sessions Court but 
was acquitted by the trial Judge. 

On the night between 16-17th of March 
last dacoits attacked the house of one Fazal, 
who lives in Khani Thathara adjoining 
Jalalia village. Khani Thathara is situat- 
ed at a distance of 8 miles from Sherwan 
Police Station. Fazal was tied up in a 
rope-net and a quilt was placed over him. 
He and his wife were the sole occupants of 


that room, but his sons Kalandar and: 


Akbar were sleeping in the adjoining room. 
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On the cries of Fazal, his sons Akbar and 
Kalandar were roused and they came 
to the help of their father. Both of 
them had a scuffle with some of the dacoits 
with the result that Akbar got 2 abrasions 
and a contusion on the right shoulder. One 
of the abrasions was on the lips and had 
resulted in the upper central incisor tooth 
having broken off. Kalandar received 5 
abrasions, a contused wound on the head, 
a contusion with a blister on the right little 
finger, three lacerated wounds on the right 
Index finger and 4 incised wounds one of 
which was on the front of left middle finger. 
The wound on the right index finger was de- 
clared by the Doctor to have beencaused with 
teeth-bite. While they were struggling with 
them, their neighbours Azad and Bahadur 
also raised a hue and ery with the result 
that all the villagers were attracted out of 
their houses. The arrival of Azad and 
Bahadur made the dacoits flee from the 
spot, and the villagers began to throw 
stones at them while they were retreating 
from the village. In consequence of the 
pursuit Umardin accused was arrested on 
the spot and was also wounded in the fight. 
He received 6 contused wounds on the 
head, 3 abrasions and a contusion mark on 
the chest, left hand and index finger and 
right thigh. His llth rib was also fractur- 
ed. A knife was found with Umardin and 
on the spot 4 empty and one live cartridges 
were recovered as also one spear-head and 
a shoe. 

The First Information Report was made by 
Azad, nephew of Fazal complainant, at 10 
o'clock on the morning of the 17thin which 
only Umardin was named asthe dacoit whom 
they had managed to secure. One Alifdin, 
a Mochi was granted pardon and he turned 
approver. His statement was recorded on 
March 30 and Umardin made a confession 
on April J, 1933, which he later on 
retracted. The police investigated the case 
and after magisterial proceedings the accus- 
ed mentioned above were committed to the 
Sessions Court for trial. accused Nos. 1-]4 
under s. 395 and accused Nos. 15 and 16 under 
s. 102 and Jia unders. 399, Indian Penal 
Code. Three other persons were alleged to be 
absconders, namely, Attar of Darwada, 


_Aziza of Kag and Ajab of Tir. 


The learned Trial Judge held that the 
confession of Umardin and the statement of 
the approver having been corroborated by 
the identification of some of the accused by 
the complainants and by the discovery of 
a spear-head, cartridges and rope-net on the 
spot, should be. také& to be corgect*and on 

e 


“ag substantive evidence in the case. 
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their strenglh he convicted the accused. 
He agreed with the unanimous verdict of 
the assessors who returned a verdict of 
guilty .against all the accused and found 
that the statement of the approver was 
correct. 

Tt has been held by this Court in many 
cases that the statement of an approver by 
itself should not be considered to be sufi- 
cient for the conviction of an accused person, 
until and unless it has been corroborated 
by some extrinsic evidence, and in fact this 
is the view ofthe majority of the High 
Courts in India. At the same time the 
statement of a co-accused can only be con- 
sidered when judging the case against 
any person. Beyond this the confession of 
a co-accused has no value, and it is obvious 
that no conviction can be based on a piece 
of evidence which is only to be taken into 
consideration. ‘There is consensus of opi- 
nion among the High Courts im India that 
such evidence has very little value, and 
though it may come in asa link In the chain, 
it cannot form the basis of a conviction. 
We. therefore, hold that the confession can 
be used only against Umardin appellant and 
not against any other accused, and that 
the approver's statement requires corrobora- 
tion qua each accused. On the basis of 


this finding we have no hesitation in hold-- 


ing that there is no case, against Talibdin, 
Fakir son of Abdulla, Alifdin, Fakir, son of 
Habibulla, Fazal Shah, Aziza, Feroz and 
at. 
nO! the remaining 8 accueed, Sher and 
Malik Nawab have been identified by Fazal 
complainant only. Fazal in his statement 
at the trial distinctly stated that he did 


not identify any accused other than Umar-’ 


din at the time of occurrence. He even 
went further to say that he did not identify 
any one else besides Umardin at the identifi- 
cation parade held in Haripur. The learned 
Public Prosecutor has referred us to ‘the 
statement of S. Jaggat singh, i. A.C. 
who states that Fazal identified these two 
persons in addition to others at the identifi- 
cation parade held by him at Haripur. He 


_ wishes us to accept that identification in 


preference to Fazal’s statement. We may 
point out that the suggestion made by the 


Public Prosecutor is not- correct, and that 


the identification at Haripur cannot be ao 

e 
evidence at the trial against these accused 
consists of éhe statement of Fazal, and the 
evidence of S. Jaggat Singh, about the 
identification at Haripur can only be used 
either for ‘corroborating or contradicting 
9 


his statement made in Court. The fact 
that he distinctly denies having identiti- 
ed any accused other than Umardin 
at Haripur would, therefore, be taken to be 
a correct statement, and the praqsecution 
cannot use the identification at Haripur and’ 
the statement of S. Jaggat Singh, the 
officer who conducte1it, in order tosulsstant- 
iate that Fazal did actually identify these 
accused at the time of occurrence. At the 
most the identification and the statement at 
the trial read together would lead to the 
conclusion that Fazalis not to be depend- 
ed upon inthe matter of identification of 
persons who raided his house. We, there- 
fore, eliminate his evidence altogether and 
consequently we find that there 1s also no 
case against Sher and Malik Nawab. 

We now proceed io deal with the state- 
ments of Akbar and Kalandar. Both of 
them had a struggle with the dacoits and 
thus had every opportunity: of identifying 
them in the light of the moon which, we 
have ascertained, had risen about mid- 
night, the time of this ocsurrence. Akbar 
alleged that he identified Nizamdin, Mir- 
badshah, Mohammad Ji and Samundar 
Shah, and in the identification parade held 
by S. Jaggat Singh he also identified these 
persons along with Karam Elahi and some 
sirangers who are not before us. As Karam 
Elahi has not been mentioned by him in 
the evidence at the trial, we have excluded 
him from the persons who, we hold, have 
been identified by this witness. Kalandar 
alleged that he identified Samundarshah 
and Karam Elahi. These two persons were 


“also identified by him in the identification 


parade. 

As a result of the discussion given above 
we find that Umardin having’ been arrested 
at the spot was definitely one of the dacoits 
who raided the house of Fazal. We also 
find that Nizamdin, Mirbadshah, Moham- 
mad Ji, Samundarshah, and Karam Elahi 
have been identified by the complainants 
‘between themselves, and the identification 
being a corroboration of the statement of 
the approver, it has been established that 
they were also members: of that party of 
dacolts, 

The accused pleaded alibis and produced 
defence evidence which has not been con-- 
sidered of any value by the trial Judge, 
and even the Counsel for appellants did not 
refer to it before us. 

In view of the above discussion we agree 
with the Trial Judge that Umardin, Nizam- 
din Mirbadshah, Samundarshah, Mohamniad 
Ji and Karam Elahi aré guilty under s. 395. 
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Indian Penal Code, and we maintain their 
convictions. As regards the sentenée, the 
learned Trial Judge has given Nizamdin 
and Mirbadshah ten years’ Rigorous Im- 
prisonment each, while the other accused 
have been awarded 7 years’ Rigorous Im- 
prisonment each, as in the case of the 
forme® two the approver ascribed to them 
a rule of importance. In our opinion there 
is no reason for discriminating between 
these two accused and the rest on the basis 
merely of the approver’s statement. We 
think that all of them should receive an 
equal sentence. Accordingly we hereby 
reduce the sentence on Nizamdin and Mir- 
badshah from ten tof years’ rigorous im- 
prisonment. The order of solitary coniins- 
ment having been passed only in their 
case is set aside. 

The net result is that the appeals of 
Nizamdin and Mirbadshah (subject to the 
modification in the sentence) and of Umar- 
din, Mohammad Ji, Samundar Shah and 
Karam Elahi are dismissed. The appeals 
of Sher,. Talibdin, Fakir, son of Abdulla, 
Alifdin, Malik Nawab, Fakir, son of Habib- 
ulla, Fazalshab, Aziza, Feroz and Yusaf 
are accepted: their convictions and seni- 
ences are set aside, they are acquitted of 
the’ charge and are directed to be re- 
leased. 

N. Order accordingly. 


$ 
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LAHORE HIGH COURT. 
First Civil Appeal No. 2.5tof 1929 
March 15, 1933 
TEK CHAND AND CoLDSTREAM, JJ. 
PUNJAB NATIONAL BANK, Lro., 
DELHI — DEFENDANT —APPRELLANT 
VETSUS 


Firu NANNEH MAL-JANKI DAS ano 


ANOTHER——PLAINTIFF3 —RRSPONDENTS, 

Banker and cusiomer—Interest on fixed depositi, by 
manager of joint family Jirm--Failure to comply 
with the stipulation to present on due date deposit 
receipt duly endorsed to prevent los; of interest— 
Suit for recovery of the deposit with interest— 
Plaintiff, whether entitled to interest after due date 
either on equitable grounds or as damages—In- 
terest, 

The Manager of a joint family firm deposited 
amount in fixed deposit in a bank. The amount was 
to carry interest and was subject to previous notice of 
withdrawal, It was agreed that the receipt given 
by'the bank should be presented at the time of 
renewal or withdrawal of deposit, and that thes 
amount would cease to have interest after due date. 
Disruption arose in thefamily and the nephew of 
the manager issued notice to the bank that the de- 
posit should not be paid to the manager : 

The manager also failed to produce the receipt 
on due date in spite of the bank’s intimation to 


‘that the receipt 


PUNJAB N. B. LED. DELAI-vANANNSH ‘MAL-JANKI DAS lt 


that effect. Long afterthe due date the manager 
asked the bank to renew the deposit and inform- 
ed that the nephew's signature on the receipt was not 
necessary. Tho bank refused to renew the deposit. 
The manager, therefore, brought a suit against the 
bank claiming also interest for the intermediate 
period: i 

Helu, that the contract between the firm and the 
bank was that tha deposit was to cease to bear in- 
terest on ths dus date and that no re-payment or re- 
deposit was to be made unless the receipts were 
presented at due date “to prevent loss of interest”. 
The bank were bound to hold the money 
at call after due date and re-pay it on presenta- 
tion of the receipt so endorsed as to bind all the 
old - partners or their representatives, aad were not 
at liberty to deal with it as they chose best and 
thus lay themselves open to possible claims for 
damages because they had dealt with it in a man- 
ner which one af the partners considered disadvan- 
tageous tohimself and that there had been no 
wrongful or unjust retention of money and no 
fraud and hence no rule of equity in regard to 
interest have any application, 

Held, further, that there being no stipula- 
tion for interest after due date. in the 
contract between the parties, and interest not 
being recoverable under the Interest Act or payable 
under the statutory law, allthat the plaintiff could 
recover, had the bank teen proved to have re- 
tained his money wrongly, would have been damages 
on the basis of proved loss resulting from breach 
of contract. As the baok fulfilled his 
contract with tha firm to whom they were always 
ready to return their money and it was the plaintiff 
himself who was responsible for the loss -of inter- 
est. ; 

F.C. A. fram a decree of the Senior Sab- 
Judge, Delhi, dated August 21, 1929. l 

Messrs. Jagan Nath Aggarwal and Har 
Gopal, for the Appellant... ; 

Messrs. Manohar Lal and Chiranjiva Lal 
Aggarwal, for the Respondents. - ; 

.Coldstream, J.-On. April 17, 1926, 
Banarsi Das acting as manager of the joint 
family firm, Nanneh Mal-Janki Das of 
Delhi plazed a lakh of rupees in fixed 
deposit inthe Punjab National Bank at 
Delhi. The d2posit was for six months and 
to carry interest at 6 per cent. and was 
subject to. six months’ notice of withdrawal. 
Such notice was. given at the time of de- 
posit and this was noted on the. receipt 
given by the bank to Banarsi Das, on 
which it also recorded that the deposit was 
repayable on October17, 1926, after which 
date it would cease to carry interest. A 
memorandum printed on the receipt stated 
must be presented, enm- 
dorsed by the depositor, before any pay- 
ment could be made thereon and receipt 
intended to be renewed should be sent in 
on due date Lo prevent loss of interest. .. 

Before the period of- deposif lapsed 
Banarsi Das quarrelled with his nephew 
Rai Sahib Lale Nanak Chand, also a mem- 
ber of the joint family firm, and on 
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October 2, Rai Sahib Nanak Chand’s 
lawyer sent a letter to the bank cautioning 
the bank not to pay, transfer or otherwise 
deal with the money deposited in the 
Bank by the firm, which money belonged 
to Rai Sahib Nanak Chand jointly with 
the other proprietors of the firm. On 
October 9, the bank gave notice on the 
usual form to the firm intimating that the 
deposit would fall due for repayment on 
October 17, 1926, and asking to be inform- 
ed whether the firm wished to withdraw 
the money or continue to keep it in fixed 
deposit for 3, 6, 9, 12 or 18 months.. The 
notice requested that in any case the 
receipt should be endorsed and returned, 
and pointed ‘out that interest would cease 
from the dateon which the deposit became 
repayable, No reply was sent to this 
notice. 

On December 22, 1926, Banarsi Das, Rai 
Sahib Nanak Chand and the other mem- 
bers of the firm and family executed an 
agreement tu have their properties parti- 
tioned by an arbitrator, and on the 3lst of 
thesame month Rai Sahib Nanak Chand 
again addressed the bank requesting the 
bank to withhold payment of tbe firm’s 
money in deposit pending the arbitrator's 
award. With this letter was sent an ex- 
tract from the reference to the arbitrator, 
para. 7 of which stated that until partition 
the business and dealings of the family 
would continue as before, but until com- 
pletion of the partition the arbitrator was 
authorised to make suitable arrangements 
for carrying on the business. A third letter 
was sent tothe bank by Rai Sahib Nanak 
Chand on March 9, 1927, asking the bank 
not to pay orcash any cheque drawn in 
favour of the firm unless it was signed 
by him. 

On March 11,1927, Banarsi Das for the 
first time wrote tothe bank with reference 
to the deposit. He asked the bank to 
renew the deposit assuring the Bank that 
the signgture on the receipt by Rai Sahib 
Nanak Chand was not necessary in view 
ofthe terms of para. 7 of the agreement to 
refer to arbitration, a translation of which 
was enclosed with the letter, (p. 5). To 
this the bank replied that they had been 
prohibited from dealing with the firm's 
deposits without the Rai Sabih’s consent 
and pointing out that no renewal request 
had been made by Banarsi Das in spite 
of notice.. They declined to renew the de- 
posit. A few days later the Bank received 
a letter dated March 16, from Banarsi 
Das's hawyer asking $t to pay the money 

` A e : 
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to Banarsi Das as managing partner of 
the firm within a week or to issue a new 
fixed deposit receipt. The bank again 
declined: to act without authority given 
by all the partners of the firm. The arbi- 
trator delivered an award in two portions 
on August 8 and 29, 1927, one of the 
provisions being that a lakh of ®upees 
was to be paid out of the firm’s money in 
deposit with the bank to Banarsi Das in 
accordance with an agreement between the 
family recorded in the reference to ar- 
bitration. It was not stated that this lakh 
was to 'be the money deposited on April 
17, 1926. Asthe award was not accepted 
by Banarsi Das, Rai Sahib Nanak Chand 
applied for an order that the awards he 
filed in Court and a decree passed on them. 
The Senior Subordinate, Judge, Delhi, 
on July 27, 1928, upheld Banarsi Das’s 
objection that the two awards were not 
enforceable as neither was complete. On 
November 27, 1928 Rai Sahib Nanak Chand 
again warned the bank that any payment 
by it to either party would be made at 
the bank's responsibility. 

Having failed to recover the deposit 
Banarsi Das on February 7, 1929, instituted 
against the tank the suit from which this 
appeal arises to recover Rs. 1,16,875, 
being the lakh deposited with interest. 
He also asked for future interest. For 
the Bank it was pleaded that the existing 
dissensions between the members of the. 
firm justified their refusal to pay the de- 
posited money to Banarsi Das who had 
not replied to their letter sent tefore 1e- 
paj ment became due,asking for instructions, 
and had refused to tender the deposit 
receipt duly endorsed, while cn the other 
hand they had been prohibited by Rai 
Sahib Nanak Chand to repay the money. 
The bank was prepared to repay the de- 
posit with interest up to October 18, 1926, 


-provided a valid discharge wes given. The 


fixed deposit receipt was signed by Banarsi 
Das and Rai Sahib Nanak Chand and the 
bank deposited the principal amount and 
interest to due date in the Chartered 
Bank. 

The learned Senior Subordinate Judge 
decided that although there had been dis- 
ruption of the joint family firm probably 
in August or September 1926 and certainly 
in December, 1926, the change of relation- 
ship of its members interse did not affect 
the relations of the “firm with the world 
outside.” He further held that in the 
present case cl. 7 of the agreement to refer 
to arbitration (to which reference has 
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been made above) showed that the busi- 
ness and dealings of the family were'to 
continue as before, and that as Banatrsi 
Das head been carrying on the business as 
manager,,the bank ought to have acted 
on his instructions notwithstanding Nanak 
Chand’s prohibition. In view, however, 
of Ban@rsi Das’s omission to demand re- 
payment on due date, and his delay in 
asking for a renewal of the deposit the 
learned Subordinate Judge considered that 
“some latitude should be given to the 
Bank." In allowing interest at 6 per 
cent. by wav of damages he accord- 
ingly deducted the amount of interest 
payable for two months and granted 
a decree for Rs. 1,15,875, that is to 
‘Say Rs. 12,875 more ihan the sum 
which the bank had been ready to 
pay. Against this decree this bank has 
appeiled through Mr. Jagan Nath 
Aggarwal who contends that the bank 
was under no obligation to return the 
money deposited or transfer it to any 
other account bearing interest after 
notice of disruption had been given by 
one of the partners, and that interest 
should not have been awarded there 
‘having been no statutory demand under 
the Interest Act or any stipulation making 
interest payable after due date and no 
damages having been proved. 

So far as I understand his judgment 
the learned Subordinate Judge has held 
that a bank was justified in not repay- 
ing the moneyorin renewing the deposit 
on due date, there being no instructions to 
do this and no return of the deposit receipt. 
As regards its obligation to renew the 
deposit later his judgment is not clear. 
First he has held that the bank was bound 
to act on the instructions given by Banarsi 
Dason March 11,1927, because, according to 
the authorities found applicable Banarsi Das 
was enlitled to give a valid release on behalf 
of the firm. But in granting interest he 
has not excluded the whole period “between 
the due date and: March 11. Nor has he 
based his award of interest onany proof of 
damages, or on anyimplied promise to pay 
interest, for, as he remarks, no such promise 
could be implied from trade, usage or other 
circumstances His decision is that interest 
should be awarded i 
“in equity" ; i 

“because the deposit was made. for getting interest 
and the Bank did not pay or renew the receipt as it 
misjudged its position.” 

But if this was good reason for granting 


interest he ought ‘surely to have awarded - 


nterest for the whole periòd afterdue date. 
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Mr. Manohar Lal in replying to.appellant's 
Counsel has admitted that he cannot support 
the lower Court’s judgment in so far as it 
lays down that the Bank was bound to renew 
the deposit because Banarsi Das could have 
given a valid release on behalf of the firm. 
The authorities for the proposition that each 
partner in a business has implied authority 
to act for the others in the management of 
that business do not justify the conclusion 
that after disruption one of them who acted 
previously as manager can appropriate part 
of the firm’s property for himself -or deal 
with itin a manner contrary to the wishes 
ofthe others. By March, 1927, the bank 
had been informed of the disruption and 
been ugain and again warned not to deal 
with the firm’s money without the consent of 
Nanak Chand. The terms of reference 
madeit clear that Banarsi Das could no 
longer act as manager without the consent 
of other persons who had been his partners 
and para. 7 of the terms of reference cer- 
tainly did not empower any debtor to act 
upon the instructions given by Banarsi 
Das. In view of Mr. Manohar Lal's admis- 
sion this part of the case requires no further 
consideration and if becomes unnecessary to 
discuss the rulings cited by the lower Court 
in support of his decision. 

Mr. Manchar Lal first argues that the 
Bank, being in possession of the firm's 
money, were bound to deal with it to the 
best advantage of the firm either by renewing 
the deposit or placing the money in current 
account bearing interest. Sofaras the first 
alternative is concerned the argument not 
only proceeds on the presumption that the 
Bank was a person in a fiduciary position or 
acting as trustee or mortgagee or agent, for 
which there is no basis whatever, but, 
overlooks (as the lower Court appears to 
have done) the essential facts that hy the 
terms of the contract made between the 
firm andthe bank the deposit was to cease 
to bear interest on October 17 and that no 
repayment or re-deposit was to be” made 
unless the receipts were presented at due 
date “to prevent loss of interest’. Obvious- 
ly the bank were bound to hold the money 
at callafter due date and repay it on, 
presentation of the receipt so endorsed as 
to bind all the old partners or their represen- 
tatives, and were not at liberty to deal 
with it as they chose best and thus lay 
themselves open to possible claims for 
damages because they had dealt with ib. in 
amanner which.one of the partners con- 
sidered disadvantageays. to himgelf.,. As 
regards the second alternative it was never 
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contended at the trial that the bank ought 
to have put the money intoa current account 
carrying interest. It is not shown that cur- 
rent accounts inthis bank carried interest 
wilhout an agreement to this effect. On 
the contrary the evidence is‘ that the bank 
paid interest on current accounts “if opened 
and run regularly.” The taking of a loan 
does not necessarily imply a promise to pay 
interest. Ultimately Mr. Manohar Lal has 
been forced to fall back on the contention 
that his client was properly awarded 
interest on equitable grounds. Here he 
cites Muhammadin Abdul Gaffur Row- 
ther v. Hamida Bibi Amal (1). The 
decision in that case (that even in cases 
where payment of interest is not justified 
under the Interest Act interest may be 
allowed on broad equitable principles) was, 
however, dissented from in Nanchappa 
Koundan v. Ittichathara, (2), where it was 
held by another Bench of the same Court 
that apart from the Interest Act the law in 
India may be taken to be the same as in 
England where, in order fo invoke a 
rule oi equiiy, if ıs necessayy in ithe 
first instance to establish ihe existence of a 
state of circumstances which attracts the 
equitable jurisdiction, as for example, the 
non-performance of a contract of which 
equity can give specific performance, In 
the present case there has been no wrong- 
fulor unjust retention of money and no 
fraud, and norule of equity in regard to 
interest can have any application. 

The conclusion is that there being no 
stipulation for interest after due date in 
the contract between the parties, and interest 
not being recoverable -under the Inierest 
Act or payable under the statutory law, all 
thatthe plaintiff could recover, had the ap- 
pellant been proved to have retained his 
money wrongly, would have been damages 
on the basis of proved.‘loss resulting from 
breach of contract. In this case the 
appellant fulfilled his: contract with 
the firm to whom he was always ready to 
return their money and it was the plaintiff 
himself who was responsible for the loss 
of interest. He took no notice of the bank’s 
request for instructions regarding the dis- 
¢posal of the money before due date. It 
would have been easy for Banarsi Das 
to obtain Nanak Chand’s signature on 
the receipt and renew the deposit or re- 


(1) £2 Ind. Cas. 505, A I R 1919 Mad. 164; 42 M 
661; 25 YLT 242,36 M LJ 456; (1919) M W N 
484, 
(2) 127 Ind, Oas. 680; A IR 1930 Mad, 727: 53 M 
549; (1930) M W N 433; 31L W655; 59M LJ 388; 
Ind, Rul, (1930) Mad 1014, | 
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invest the money pending the result of 
the partition proceedings. Banarsi Das 
admits that Nanak Chand asked him to 
join with him andtake the money frgm the 
bank when the award was delivered, but 
he refused to do this, and he also admits 
that he never asked Nanak Chand to sign 
the receipt. Theinference is justiied that 
he was endeavouring to procure the money 
for himself or deprive Nanak - Chand of 
control over it. 

For all these reasons the decree of ihe 
Subordinate Judge appears to.me to be 
wholly unjust and indefensible from any 
point of view. I would accept the appeal 
accordingly and dismiss the suit with 
costs throughout, the costs tobe calculat- 


ed on the amount in dispute between 
the parties, namely, Rs. 12,875, and 
not, as inthe lower Courts decree, upon 
Rs. 1,15,875, 
Tek Chand, J.- I agree. ' 
v, Appeal accepted. 


ee 


CALCUTTA HIGH COURT 
Civil Rule No. 1142 of 1932 
February 19, 1933 

GUSA, J.. 
MUHAMMAD ISMAIL AND ANOT4E:— 
DEFENDANTS — PETITIONERS 
Tersus 
Muktear LAL MIA—Ptaintirr — 
OPPOSITE PARTY | 

Bengal Tenancy Act (VIII of 188), s %6-J— 
Claim for transfer-fee by  landlord—Procedure— 
Provincial Small Cause Courts Ast (1X of TRET), 
s. ¢7— Munsif invested utth powcrs of Small Cause 
Court Judge trying small cause sutt on ordinary 
file~ Appeal from deci ion—Competency of. 

The proper procedure for a landlord 
transfer fee is by an application under e. 
Bengal Tenancy Act and not by separate suit. 

Where a suit whichis cognizable by a Court of 
Small Oauses is tried by a Munsifiovested with tha 
powers of a Judge of ths Court of Small Causes, 
in his ordinary file, the decision in the suitis not 
appealable. i 

O. Rule against a decree of the Second 
Additional Sub-Judge, Noakhali dated 
August 20, 1932. 

Mr. Jitendra Kumar Sen Gupta, for the 
Petitioners. 

Mr. Bhagirath Chandra Das, 

Opposite Party. 

Judgment.—The first point raised in 
this case that the opposite party should 
have proceeded by way of an application 
under s. 26-J, Bengal Tenancy Act, and 
that nosuit as framed was maintainable 
is covered by authority of decigions of this 


to claim 
26-0, 


for the 
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Court, and must be decided in favour of 
the petitioners. The second: point arising 
for consideration in this. case which is 
one of the grounds on which this Rule was 
grafted, is that no appeal lay against 
the decision of the learned Munsif. passed 
in the case and that the decision of ithe 
Cour,of appeal below, reversing that of the 
learned Munsif, was without jurisdic- 
tion. 

In view of the fact thatthe suit was 
one cognizable by a Court of Small Causes 
and that the Munsif who was invested 
with the powers of a Judge of the Court 
of Small Causes.was competentto iry the 
suit asa Small Cause Court Judge, the 
appeal against the decision of the Munsif 
was incompetent andthe decision of the 
Appellate Court was, therefore," without 
jurisdiction., Thispoint seems also to be 
concluded. by authority, so far as this 
Court is concerned. In view of the fact that 
the suit as framed’ - was not maintainablé 
and in view ofthe fact that. no, -appeal 
could possibly lie tothe Court. of appeal 
below, thisrule must be made absolute. 
The decision and decree passed by the 
learned Subordinate Judge of Noakhali 
reversing those’ofthe Munsif First Court; 
Sudharam, dated February 18, 1932, ara 
set aside, and the decision of the Munsif 
in thiscase dismissing ihesuit is restored 
and affirmed on this basis only that the 
suit as instituted by the opposite party 
was not maintainable; an application under. 
s. 26-J, Bengal Tenancy Act, was necess- 
ary for the purpose of obtaining the relief 
that was claimed ‘in the suit which was 
not maintainable. The fact that this Rule 
ismade absolute would not stand in the 
way of the opposile party applying to thé 
Munsif under s. 26-J, Bengal Tenancy Act. 
I make no order as-to costs inthis Rule. ~ 

N. Rule made absolute. 


CALCUTTA HIGH COURT - 
Civil Appeal No. 197 of 1932 
March 1, 1833 ~ 
Mitrer AND M. C. Guosz, Jd. 
MIDNAPUR ZAMINDARI Co, Lrp — 
APPELLANT 
i TETEUS 
PRIYABALA DASEE—RESPONDENT 
Bengal Tenancy Act (VIII of 1885 as amended 
by Act IV of 1928), ss. 174, 195—Applicatisn to set 
avide sale under s. 174—Limitation Act (IX of 1903), 
ss. 18, 29 (2) (aj—Apoplication, if governed by 3.18. 
In all cases not mentioned in s, 185, Bengal 
Tenancy act, the Act has to be read with reference 
to the provisions of s. 29 (2), Limitation Act, 1908, 
as amended by the Act of 1922, Consequently, 
having regard to the provisions of e, 29, el (2), 
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sub-cl (a), Limitation Act, s. 18 of the Act applies 
to an application to set aside a sale under s. 174, 
Bengal Tenancy Act, us there is nothing in the Act 
which expressly excludes the application of the 
section, 


A. from an appellate order of the Sub- 


‘Judge, Midnapur, dated January 16, 1932. 


Messrs. U. N. Gupta and Manmathanath 
Dis Gupta, forthe Appellant. 

” Messrs. Brjaykumar Bhattacharjya and 

Panchanan Ghosh, for the Respondents. 
Mitter, J.— This is an appeal by the 
Midnapur Zamindari Co. Ltd. who are 
the decree-holders in a certain suit for rent, 
The appeal arises out of proceedings 
taken under s. 174, Bengal Tenancy Act 
to set aside the sale held in execution of 
a rent decree obtained by the Midnapur 
Zamindari Co. Ltd. The respondents, who 
are judgmeni-debtors Nos. 1 to 3, challenged 
the sale on three grounds: - (1) that there 
was no service of sale proclamation or any 
process in the execution case; (2) that the 
judgment-debtors Nos, 2 and 3 were not pro- 
perly represented in the execution case and 
(3) that there were great irregularities in 
ihe publication and conduct of the sale. - 
The case af the judgment-debtors was 
that the processes in execution were frau- 
dulently suppressed by the Officers of the 
decree-holders, ‘and that they came to 
know of the sale some time in Bhadra 
or Ashwin, which would correspond to 
September, and the application to set aside 
the sale was madeon November 12. The 
decree-holderg contested the application 
of the judgment-debtors. They traversed 
all the allegations about non-service of sale 
proclamation and denied that there had 
been irregularities in the publication of 
the sale proclamation. They also contended 
thatthe judgment-debtors have not suffer- 
ed substantial injury and they further 
said that the decree in execution of which 
the property was-sold was not a nullity, in 
so far as the infant judgment-debtors 
are concerned,.it being their case that they 
were not minas. The Munsif found on 
the question of fraud against the judgment- 
debtors and he < accordingly dismissed 
the petitioner's application, being of 
opinion that the application was barred 
by limitation. An appeal was taken to tHe 
Court of the Subordinate Judge who has 
taken a contrary view and has set aside 
the sale. 
Against this decision, the present appeal 
has been -brought and a preliminary 
objection tothe hearing of the appeal has 
been taken by the respondents on the 
ground that, under the provisions ofs, 174 

. @ 
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.(3), Bengal Tenancy Act, amended by 
Bengal Act IV of 1928, no appeal ig permis- 
sible and thatthe law allows only one 
appeal. The question arose before us on 
a previous occasion, buttherehas been no 
final determination of this question, On 
the present occasion also, aS we are against 
the appellants onthe merits of the appeal, 
itis not necessary to deal with the pre- 
liminary objection, The main contention 
which has been raised on behalf of the 
decree-holders by their learned Counsel, 
Mr. U. N. Sen Gupta, is that the provision 
of s.18, Limitation Act, do not apply to the 
present case andthat, as admittedly the 
application was not made within six 
months of the date of the sale as is required 
by the provisions of s. 174 of the amended 
Bengal Tenancy Act, the lower Appellate 
Court has committed an error of law in 
holding that the application was not barred 
by time. The question therefore, which 
we hare to decide inthis appeal is as to 
whether the provisions of s. 18 apply to 
applications under s. 174 of the amended 
Bengal Tenancy Act; and it is conceded 
that ifs. 18, Limitation Act, governs the 
present case, the application is within time 
on the findings arrived at by the lower Ap- 
pellate Court, that the 2 judgment debtors 
came to know ofthe sale within a few 
daysofthe date of the application to set 
aside the sale. 

In order to decide this question, two 
‘Acts have to be considered, First of all, 
the Bengal Tenancy Act provides, under 
s. 174, a special period of limitation to 
set aside asale held in execution of arent 
decree and the period fixed by the amend- 
ment of Bengal Tenancy Act 1V of 1928 is 
six months from the date of the sale under 
g. 174 (35. It is contended that, as under 
s. 185, Bengal Tenancy Act, the provisions 
of sub-s. (2), 8.29, Limitation Act have 
-been held not to apply to all suits, appeals 
and applications, specifically mentioned 
in the schedules to this.Act, it must be 
taken thatthe intention of the legislature 
wasto ignore the existence of sub-s. (2), 
s. 29, Limitation Act, asit existed in 1908, 
even withregard to cases which are out- 
dde the purview ofs. 185. In other words, 
it ig said thats. 185 is to control proceed- 
ings which are not specified in Sch. IIT an- 
nexed tothe Bengal Tenancy Act. The 
proceedings which are not’ specified in 
Sch. Illp Bengal Tenancy Act, may really 
be divided into two classes:—(1) those of 
which limitation period is provided-for in 
gectiorfs of the Bengal Tenancy Act, for 
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instance, ss. 104 (H), 105, 167 and 174, with 
which weare at present concerned; (2) 
those, of which the limitation periods are 
not at all provided forin the Act, as for 
instance, cases of ejectment of under 
raiyats, cases of execution of decfee for 
money exceeding Rs. 500. Tothe former 
class of cases, which come under clag (1), 
as stated above, the provisions ofss. 9 to 
18 ands. 22, Limitation Act, inour opin- 
ion, apply, if they are not expressly 
excluded by ihe provisions of the 
Bengal Tenancy Act. It becomes necessary 
to consider thelanguage of s. 29 -(2), 
Limitation Act 1908 as amended by 
Act X of 1922. Clause (2) of that section runs 
as follows. — i 

“Where any sp3cial or lozal Law prestribes {or 
any suit appeal or application a periodi of limi- 
tation different from the period prescribe l there- 
for by Sch 1, the provisions ofs 3 shall spply, as 
if suzh period were prescribed therefor, in that 
schedule, and for the purpose of determining any 
period of limitation prescribed for any ruit, appeal 
or application by any special or local. law—(a the 
provisions contained ings. $, SS. 9to 18 and s.22 shill 
apply only in so far azani to tha ex3eab to which 
they are not expressly excluded bysuch special or 
local Law ” ` 

Therefore, in all such cases, which are 
not mentioned ins, 135, 1474, the two classes 
of cases, to which we have just referred, 
the Bengal Tenancy Act has to be read 
with reference tothe provisions of s. 29 
(2), Limitation Act of 19J)8 as amended 
by the Act of 1922. If that is 'the correct 
view, as we hold that itie, then, having 
regard to the provisions of sub-cl. (a), 
cl. (2), s. 29, it appears clear that s. 18, 
Limitation Act, applies, as there is nolh- 
ing inthe Bengal Tenancy Ac: which ex- 
pressly excludes the application of the 
section. We areunable to agree with Mr. 
Sen Gupta that because the legislature 
has made s. 29 (2) inapplicable to the cases 
mentioned in s. 185, it must also have been 
intended to exclude the application of 
s. 29 (2), Limitation Act, to cases outside 


“the classes of suits, appeals and applications 


‘specified inthe schedule annexed to the 
Act. That would be giving a larger effect 
to the section than what issuggested by its 
plain language. 


We are therefore, of opinion that the view 
taken by the lower Appellate Court is right. 
This appeal is accordingly dismissed with 
costs. We assess the hearing fee at one 
gold mohur. It is not necessary to make 
any order on the application in the alter- 
native. 

M. C. Ghose, J.—I agree. 

N, Appeal dismissed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 752 of 1923 . 
June 28, 1932 
° TEK ÖHAND, J. 
. ASGHAR —APPELLANT 
versus os 
JIBU AND ANOTHER—RESPONDENTS 
Civil Procedure Code (Act V of 1998), s.11—Res 
judicata~ Applicability of— leirs claiming to be 
brothers on the strength of pedigree—Pedigree nat 
proved— Subsequent suit claiming on the same ‘ped2- 
gree—-Whether barred. ; | 
Two persons filed a suit on death of a third persan 
that they three were brothers and forwarded a 
pedigres in their support The pedigree was not 
proved and it was decided that they were not bro- 
thers, In a subsəquent suit the heirs of one of the 
above two persons alleged that they were heirs of tha 
deceased heirs of the other and pleaded the sams 
pedigree: | 
Held, that tha persons through whom the -heirs 
contested in the subsequent suit were parties to the 
first suit, that in the first suit the question of: re- 
lationship was directly and substantially in issue as 
it was “heard and finally decided” by a court 
which had jurisdiction to try the subs*quent suit 
and hence the ruleof Res judicata in s. il of the 
Qivil Procedure Code applied and the subsequent 
sult was barred. 


Mr. Duni Chand,for the- Appellant. 
Mr. Fairlie, for the Respondents. 


Judgment.—The land in dispute was 
the property of one Alia Arain of Mauza 
Kharu Khera in the Ambala District.On 
Alia’s death it devolved on his widow 
Musammat Sohani who was succeeded by 
their daughter Musammat Janan. Musam- 
mat Janan has now died and the revenue 
authorities have mutated fhe land in the 
name of Asghar, appellant who is the son 
of Musammat Sahib Jan whom they > des- 
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-cribed as the sister of Musammat Janan 
and a daughter of Alia . and 
Musammat Sohani. The plaintiffs have 
brought the present suit for possession of 
.the land alleging that they are collaterals 
of Alia inthe fourth degree. They have 
furher alleged that Asghar’s mother . Mu- 
sammat Sahib Jan, was not the daughter 
of Alia. The defendant Asghar had 
denied that the plaintiffs were. related to 
Alia and has further pleaded that the 
-question of their. relationship was res judi- 
cata by.reason of the decision of Khawaja 
Mahmud Hassan, Munsif, first, class in civil 
sult No 3 of 1914 decided on February 24, 
1914. The learned Judge has held that the 
aforesaid decision of Khawaju Mahmud 
Hassan is not res judicata against. the 
plaintifis, that on the evidence onthe pre- 
.sent record the plaintiffs have been proved 
to be the collaterals of Alia of the fourth 
-degree and that Asghar has. failed to 
‚prove that he is the son of a daughter of 
Alia. On these findings the plaintiffs’ suit 
has been decreed. Asghar has preferred 
a second appeal to this Court and the 
first contention raised on-his behalf is 
that the learned. District Judge is in error 
in holding that the decision of Khwaja 
Mahmud Hassan is not res judicata against 
the plaintiffs on the question of their al- 
jJeged relationship with Alia. After hear. 
ing both Counsel and examining the re- 
cord I am of opinion that this contention 
is well founded and must succeed. The 
pedigres table propounded by the plaintiff 
inthe 1914case as well as in the present 


. 


litigation is as follows: 


~~ t 








- l i BUDHU Se y L 
, À l. E at i 
M | a 
aa Jani i Bekhshu » A 
| z PE ] 
| Zaku . - “Bahadur Ali i 
! ' pa = | - ; i | F 7 i 
Pira Kima Nura i ie Khuda Baksh Gulab 
Hees | 
Alia Musammat Maula died. Ismail died, Rustam ; 
Sohani $ d e ‘ | a ‘ 
; Musammat | Kn -Munshi E S 
Janan daughter plaintiff. plaintiff, ; 
died. < we 
Amroo Shadi Kanwra sl | Dose | ° ; 
died. died. 7 Allah Diya A. 2 7 : : 
Sarju. 3 
Arju defendant No, 2, | ce a ae 
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ln 1914 the dispute related tothe pro- 
perty of Maula the great-grandson of Jani 
who had died without wife or child and 
the suit was brought by Gulab grandson 
of Bakhshu and Shadi and Siraj Din, alras 
"Sarju descendants of Sheru against Arju, 
the alleged adopted son of Allah Diya, 
grandson of Jani. It was alleged by the 
plaintiffs in that case that their ancestors 
Bakhshu and Sheru were the brothers of 
Jani, all three of them being the sons of 
Budhu, and as such were entitled tosuc- 
ceed to Maula’s estate. Arju contested 
the suit pleading thatthe pedigree table 
propounded by the:then plaintiff was in- 
correct and that. Sheru, Jani and Bakhshu 
were strangers, to each. other and were 
not the sons of: Budhu, In the litigation 
Misammat Sohani widow of Alia has also 
been impleaded as a defendant though 
she did not appeartocontest the then 
plaintiffs’ suit. The learned Munsif after 
exaimining the evidence produced by the 
parties recorded a definite finding that the 
pedigree-table propounded by the plaintiffs 
had not been proved and that Bakhshu, 
Jani and Sheru -were not proved to be 
brothers. On that finding the suit was 
dismissed. : ~ 

In the. present case the learned District 
Judge has held that though the question 
of Sheru and Bakhshu being the brothers 
of Jani was directly and substantially in 
dispute in ihe former litigation the further 
question as towhether Bakhshu and Sheru 
were brothers was only collaterally and in- 
cidentally in issue and any finding on 
that point recorded in the litigation can- 
not operate as res judicata. In my opinion 
this nice distinction which the learned 
District Judge has drawn-‘does not exist 
and his conclusion cannot.. be:- supported. 
A reference to the pleadings and the judg- 
ment ofthe previous case makes it clear 


that, then, as now, the plaintiffs .contended . 
that Bakhshu, Jani and Sheru were real “Isense, meaning money payable under a lease, that 


“is, under a contract. [p. 20, col. 2.) 


brotherg and their success in that litiga- 
tion depended on a finding on this point 
in their favour. I have no doubt that the 
whole of this question was directly and 
substantially in issue in the former suit, 
as ib is in this suit. It is not denied that 
the persons under whom the present parties 
claim were all partiesto the former litiga- 
tion. It is also admitted that in 1914 the 
question was ‘‘heard and finally decided” 
by a Court which had jurisdiction to 
try the present suit. All the 
conditions necessary to make the provisions 
of s. il of the Civil*’Procedure Code:tap- 
e 
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plicable to the case have thus been found 
to exist and it must be held that the 
plaintiffs are barred by the rule ofres ju- 
dicata from propounding the present pedi- 
gree-table as against the defendant-ap- 
pellant. 

I hold iherefore, that the plaintifs are 
not collaterals of Alia and have ao right 
to succeed tohis property. On this finding 
it is not necessary to go into the further 
question asto whether the defendant-appel- 
lant Asghar is the son of a daughter of 
Alia. The plaintiffs could have succeeded 
on the strength of their own case and the 
weaknesses of the defendant’s position does 
not help them. I, therefore, accept the 
appeal, set aside the judgment and decree 
of the learned District Judge and dismiss 
the plaintiffs’ suit with costs - throughout. 

Ve Appeal accepted. 


RANGOON HIGH COURT 
Second Civil Appeal No. 286 of 1932 
March 2, 1933 
BAGULEY, J. 

L. C. T. R. M. RAMAN CHETTYAR 
APPELLANT 

A VETSUS 
U BA THIT AND OTHERS—RESFONDENTS 

Landlord and tenant—Suit for rent— Tenant paying 
rent to rival landlord—Landlord, whether can sue 
rival landlord—‘Money had and received,’ nature of 
—Nature of rent— Position in zemindaris distin- 
guished—Rent, whether charge on crops—Pleadings— 
Construction. 

A filed a suit for rent against Band C, alleging 
that B was his tenant and was liable to pay the 
rent sued for to him and that C had wrongly 
received the said rent from B. B pleaded that he 
was holding under a lease from C and that he had 
therefore paid the rent to C. C also raised a plea 
to the same effect : 

Held,that whether the case of tenancy set up by A 
wastrue or not, A had nocause of action to recover 
the money from C, The principle of money had and 
received was not epplicable to the case. |p. 22, col. 2 ] 

‘Rent’ in burma is usedin the strictly accurate 


Rent and the right to collect rent are not things 
which spring out of the soil as is the case in a province 
where the so-called tenants arein the ordinary way 
persons with rights of occupancy good even as 
against the zemindax who is the owner, of the 
soil, [p. 22, col. 2.] 

In the case of 2zemindari the position is different 
and it may be assumed that the right of the so-called 
tenant is to paye sum of money miscalled ‘rent’ by 
virtue of his occupation of land and notinany way 
under a contract of lease as rent. The right to 
recover this sum of money goes with the soil and 
is not separable from it except by spevial contract. 
[p. 21, col. 1.) P 

In Burma a lardlord has no charge on the crops 
for the rent due to him, 
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In the case of a party represented by a Pleader, the 
pleadings must - be construed strictly. [p, 22, col. 2.] 


Mr. Clark, for the Appellant. 
Messrs. Hay and N. C. Sen, for the Res- 
pondénts, ° mis 


Judgment.—This appeal arises out of 
a sult -filed by respondent No. 1 to recover 
rents 8f a certain piece of paddy land 
which formerly belonged to Alagiri Swami 
Naidu; now deceased, who will be referred 
to as “Alagiri.” Alagiri owned extensive 
paddy lands and was indebted under a 
mortgage to the extent of over Rs. 50,000, 
tothe L. C. T. R. M. Firm, and also owed 
money to other persons, including the 
T. A. Firm. He died, leaving a widow 
Seethamma and two minor children, Rama- 
swamy and Sakarathalwar. In some way 
or another the management of the lands 
was made over by Seethamma to the agent 
of the L. C. T. R. M. Firm. This firm claims 
that it was put in possession to enable it to 
collect the rents due in order to recoup 
itself in part -for the money due on the 
mortgage. The T. A. Firm sued Seethamma 
and the two minors and got a decres. 
In Execution Case No. 75 of 1931 of the 
District Court of Pegu the decree-holder 
applied for attachment of the rental paddy 
due to the judgment-debtors by their 
tenants, and one of the tenants mentioned 
was the present respondent No. 3, Naray- 
answamy Naidu, hereinafter referred to as 
Narayana. In the execution proceedings 
the decree-holder applied for appointment 
of a receiver to collect the rents, and U Ba 
Thit, respondent No. 1, was appointed 
receiver. As he was unsuccessful in several 
instances, in getting payment of rent for 
the lands he was ordered by the executing 
Court to sue the tenants for rent. 
suance of this authority he filed, in the 
Subdivisional Court of Pegu, Suit No. 67 of 
1932. His plaint sets out that he was 
appointed receiver to collect rents’ for the 


year 1931-32 due by the tenants who worked 


the estate of Alagiri; that he was directed to 
file the suits for the recovery of rents due to 
the estate of Alagiri; and that he was 
informed that Narayana worked a certain 
holding for the season in question at a rent 
of 1,050 baskets of paddy. He also states 
that he was informed that Alagiri had 
mortgaged the land tothe L.C.T. R.M. 
Firm. He further states that he impleaded 
the L. O. T. R. M. Firm and Seethamma as 
the L. C. T. R,M. Firm alleged that it wes 
given possession of the land by Seethamma 
and had collected the rent due by Nara- 
yana. He therefore sued for recovery of 
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1,050 baskets of paddy or its value, Rs. 1,050 
from all the defendants. 

Narayana filed a written statement in 
which he admitted working the land in 
suit, but denied that he worked it as the 
tenant of Seethamma. He stated that 
he was the tenant of the L. ©. T. R. 
M. Firm, that there was no relationship 
of tenant and landlord between him 
and Seethamma and that therefore, there 
was no cause of action against him. 
The L. C. T. R. M. Firm filed a 
written statement on the same lines 
as Narayane. It stated that Narayana 
worked the land as tenant of the firm, 
so the present suit. did--nob. lie. It further 
stated that owing to partial. failure of crops 
it had had to relinquish half the rent and’ 
had only". realized the balance. It further 
stated that it was in possession . of the 
land in suit together with other lands 
subject toits mortgage and thatit had 
obtained possession from defendant No. 3 
long before Execution Case No. 75 of 1931 
was filed. The written statement goes on 
to say thatin certain criminal miscellan- 
eous proceedings Seethamma had ccntest- 
ed the possession of the lands by this firm 
but the Magistrate had found that the 
firm was in possession. The written state- 
ment winds up ‘by stating that “there 
isno cause of action against this defend- 
ant.” - 

Seethamma filed a written statement 
admitting the facts set out by the plaintiff 
and denying that she ever gave possession 
of the lands to the L.C.T. R. M. Firm. 
She averred thatshe had previously given 
the rental paddy tothe firm towards the 
payment of dsbts. She also averred that 
since 1931 the.-L: O. T. R. M. Firm and 
Narayana.had forcibly cultivated the land, 
and taken.away-the paddy without her con- 
sent, so -she had been deprived of the 

-rental paddy-for the year 1931-32 and was 


‘therefore not liable to pay anything to 
the. plaintiff. It will be seen thaf all the 


“written statements agreed on one point 
and that was that Narayana was not the 
tenant of Seethamma. The first two 
defendants explicitly denied the factand 
Seethamma herself says that she had 
been forcibly ousted by defendants Nos. 
1 and 2. The trial Judge framed four 
issues: (1) Whether Narayana was the 
tenant of Seethamma or the L.C. T.R M. 
Firm (2)-Whether the L. C. T. R. M. 
.Firm received the rent from Narayana 
bona fide; if so, how much did it receive: 
(3) What was the . price of >paddy*in the 


30 
month of March 1932; and (4) whether 
there was any cause of action against the 
L. C. T. R. M. Firm. It must be noted that 
the plaintiff is a practising lawyer. He 
was iepresented by a pleader and his 
pleadings must, therefore, be construed 
strictly. . 

The trial Court found on issue No. 1 that 
Narayana was the tenant of Seethamma; 
on issue No. 2 thatthe L. O. T. R. M. Firm 
had received 525 baskets of paddy only. 
and that its action in receiving the rent 
could not be bona fide; it found the value 
.of the paddy to be Rs. 100 per 100 baskets; 
and with regard to issue No. 4 it held that 
the plaintiff had- a cause of action against 
the L.C.T.R. M. Firm, but on what 
ground itisrather difficult to say. The 
judgment simply says that because defend- 
ant No. 2 accepted 525 baskets of paddy 
‘from: defendant No. 1 without any title 
there was clearly a cause of action, which 
may be regarded: as ‘merely assuming 
the reply. As a result the tilal Court 
passed a decree ordering. each of defend- 
anis Nos. 1 and 2 to “pay . separately, 
Rs. 525 each tothe plaintiff. It also order- 
ed each of them separately to pay half the 
plaintiff’s costs and it dismissed the suit 
against Seethamma. The first two defend- 
ants filed an appealto the District Court 
-and in the appeal definitely raised 
among others, the ground that the: trial 
Court should have held that there was no 
cause of action against the'L.C..T..R.M. 
Firm. The District Judge wrote a very 
unsatisfactory judgment which shows so 
far as I Can see that he failed to grasp 
the real point in issue. He says that the 
argument put before him was: confined 
to one point only, whether the plaintiff had 
established the relationship of landlord 
‘and tenant between defendant No. 1 and 
defendant No.3. Iam ‘not - prepared to 
accept this statement as- meaning .that 
the question of whether there was a cause. 
of actiop against the L. C. T. R. M. Firm 
was entirely abandoned. The trial Court 
never appreciated the point and the 
judgment of the District Court is really no 
more than a rechauffee of a part of the 
wial Courts judgment. The present 
appeal was filed by the L. OC. T. R. M. 
Firm and Narayana jointly in the first 
instance, but Narayana subsequently re- 
presented thathe had never authorized 
the appęalto be filed and it had to be 
re-drafted making the L. C. T. R. M. 
Firm alone. appellants, Narayana being 
made an additional respondent. 
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‘I propose in the first instance to deal 
with the question of whether the plaintiff. 
had any cause of action against the 
L. C. T. R.M. Firm. As it was found 1m- 
favour of the appellant, there is,no need 
togo intoany other question. The case 
was argued at great length and with 
great ability and I am quite sure that no- 
be said on behalf of the origi- 
that was left unsaid. It 


‘Receiver appointed by the Court could 
not file any suit which had not been 
authorized by the Court appointing “him, 
and his authority is contained in the 
diary order passed in the case: “Order Re- 
ceiver tosue the tenants for rents.” The first 
thing which it is necessary to get clearly 
in mind,is what cause of action would 
the plaintiff have against the L. C.T. R. 
M. Firm had he been suing .as.a landlord, 
that istosay, had he got all the powers 
of suit that Seethamma might have had 
against Narayana and the L. O. T.R. M. 
Firm? For the moment I may admit 
ihat the plaintiff represents the owner of 
ihe land. His case is that Narayana 
was the owner's tenant, that he had failed 
to recover rent from his tenant; that the 
L. C.T. R. M. Fim had somehow got 
possession of the land and that his tenant 
was claiming to be the -tenant of the 
L. C.T.R. M. Firm and had paid the 
rent to it. He therefore sued his tenant 
and the personto whom that lenant had 
attorned. So far as the tenant was con- 
cerned he had only. got to prove a 
‘contract of tenancy and the occupation of 
ihe land by Narayana and he would be 
entitled to a decree for rent. So far as 
the L. C. T, R. M. Fim is concerned the 
case is not so clear, and it seems to me 
that some confusion has been caused 
by quoting casés from Allahabad and 
Bengal where agricultural rent has a 


.somewhat different meaning to what it has 


in this province. Rent in this province is 
used in the strictly accurate sense. 


It is money payable under a lease, that 
isto say, it is money payable under a 
contract. Rent and the right to collect 
rent are not things which spring out of the 
soil asis the case in a province where the 
so-called tenants arein the ordinary way 
persons with rights of occupancy good even 
as against the zemindar who is the owner 
of the soilso far as anyone can be the 
owner as against Government, which has 
an overriding right to revenue from the 
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product of the land : vide Dakshina Mohun 
v. Saroda Mohun (1). Cases analogous to 
the present case in some aspects have 
been ,quoted to me of which I refer io 
Nidar Singh v. Ganga Dei (2). In this case 
` In execution of a decree certain rents due 
to the judgment-debtor from his tenants 
were @tached. Prior to the passing of this 
decree the judgment-debtor had sold the 


property to a third party. The decree-“; 
holder got the Court Amin to realize the - 
rents due from the tenants, and they were. 


deposited in Court and ultimately paid over 
tothe'decree-holder, The purchaser brought 
a suit against the decree-holder for recovery 
of the money. It was held that the causs 
of action was on an implied contract known 
to the Common Law as an action for money 
had and received by the defendant tothe 
use of the plaintiff. It is stated that: 

“It is quite clear that money received by B from a 
third person, to which A is rightfully entitled, is 
money which, from the date ofits receipt by B, B is 
under an implied contract to pay to A.” 

That was a case of a zemindari in 
which it may, I think, always be assumed 
that the right of the so-called tenant is to 
pay asumof money miscalled “rent” by 
virtue of his occupation of land and not in 
any way under a contract of lease as rent. 
The right to recover this sum of money goes 
with the soil and is not separable from it 
except by special contract. Mr. Hay who 
argued on behalf of his respondent stated 
that inthe present case the claim against 
theL. C. T. R.M. Firm was a claim for 
money had and received. Another case 
quoted was Mahabir Prasad. v. Parsandi 
(3) This caseis more akin to the present 
case because the rent sought to be recovered 
was not rent of agricultural land, but rent 
of a shop based ona kirayanama which I 
take to be a lease of some kind in favour of 
the original owner. In this case the owner- 
ship ofthe property was in dispute and had 


been the subject of litigation for years.. 


The party to whom the property was 
ultimately adjudged sued her opponent in 
the previous litigation for rent which he had 
received under this kirayanama. It was 
decided in favour of the rightful owner on 


the ground that it was similar to a case- 


where a benamidar got a decree for money 
really due to the beneficial owner, and it 
was said that- 

“in such acase it has beən held that the money 
which the benamidar realizes under the decrea in his 


(1) 2t O 142; 20 I A 160; 6 Sar. 366 (P 0). 

(2) 35 Ind. Cas 86; 38 A676; 14 A L J 728, 

(3) 74 Ind Cas 933; AIR 1923° All, 532; 45 A 410; 
21a LJ 345, < , * 
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favour is money had and received for the beneficial 
owners of the hause.” : 

In the present case it seems to me that 
there is no question of the L. C. T. R. M. 
Firm being in any way whatsoever in ‘the 
position of a benamidar on behalf of the 
rightful owner of the land. So far as posses- 
Sion was concerned they were in direct 
possession of the land. They had not 
realized the rent from Narayana on a lease 
executed in favour ofthe rightful owner. 
They had collected what they didon a 
lease executed in theirown favour. This 
lease was produced in Court and proved,and 
it is absurd for the District Judge to waive 
it aside as he has done, without evidence of 
any kind whatsoever, by merely saying that 
it could have been made at , any time. At 
cr about the time it was executed the erimi- 
nal proceedings show that Seethamma and 
the L.O. T. R. M. Firm were in active 
litigation against, each other’ for possession 
of this land. Seethamma’s own ' notiée 
issued by Mr. Desto” Narayana on be- 
half of Seethamma shows that in’ Seetha- 
mma’s view at that time Narayana was 
an undesirable tenant holding over from 
the previous year whom she refused to 
recognise as her tenant and whom she 
was trying toevict. It contains the pas- 


sage “My client” (Seethamma) 

“asked you to vacite the sale land informing 
you at the same time that she would not let out 
the sid land any more to you but you are still 
now withholding wrongful possession of the same 


asa trespasser’. 
How the District Judge construed this 


into conclusive evidence that Seethamma 
leased the land to Narayana for the fol- 
lowing season passes my comprehension. 
It is quite possible for an unwise tenant 
to attorn-to two landlords for the same 
land. for the same season if he chooses 
todo so but that does not make each 
of those quasi-landlords benamidars on 
behalf of the other. Mr. Hay quoted a 
large number of cases as’ examples of 
suits for money had and.received, but, as 
the rest areall based on entirely different 
facts it is umnecessary for me to qucte 
them at length with one exception and 
that is Ma Ma Gun v. Maung Ba Than 
(4) This is of course a case unofiicially 
reported but it is a case of this Higk 
Court and it is verysimilar tothe present 
case. MaMa Gun the appellant was the 
widow and administratrix of one U Yaw. 
She stated thet the defendant had wrong- 
ly collected rents of the land from the 


` (4) 82 Ind. Cas, 352; ATR 1924 Rang! 282; 3 Bur 
J 25, = > = 
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tenants, so she sued him to recover the 
rents so collected. The report does not 
show in whose favour the leases were exe- 
cuted, or said to have been executed. 
Her case had been dismissed in the Dis- 
trict Court on the ground that she had 
only a right against the tenants. The 
Court stated that the lower Court was 
wrong. The judgment goes on to say: 

“No doubt such payment as is alleged would 
not discharge the tenants from their liability to 
the plaintiff under their contracts. But the 
plaintiff's suit against the defendants is based 
not on contract but on tort, and if they have in 
fact wrongfully collected money due to the plain- 


tiff she is entitled to recover that money from 
them.” 


The passage suggests that the leases 
must have been in favour of Ma Gun, 
and the case clearly shows that Ma Gun 
could only sue the people who had col- 
lected her rents due on contracts to her 
for. ‘tort. If this case is correct the ap- 
peal must be allowed:for the receiver in 
thepresent case has not had any authority 
to sue in tors. He. had only been autho- 
rized to sue the tenants. -for „rents i. e., 
on contracts. Mr. Hay, ` howéver, . quoted 
me various authorities of which 1. may 
only mention John v. Dodwell & Co. Ltd. 
(5) and Sinclair v. Brougham (6) as au- 
thority for showing that a suit for money 
had and received isnot really a suitin 
tort. It is a special action on the cause 
arising out of the old assumpsit action 
which is basedon a fictional contract, but 
to bring a suit into a form ofone for 
money had and received, it is necessary 
to see what the touchstone may be and 
in this connection Harihar Misser v. Syed 
Muhammed (7) may be quoted. After re- 
ferring to an unreported case the judg- 
ment winds up: 


In the present case the money was paid 
by Narayana to the L. C. T. R.M. Firm's 
agent not with any intention, direct or 
implied, or even envisaged that it should 
finally reach the hands of Seethamma or 


(5) (1918) AO 563; 87 LJ P 092; 118 L T 661: 
34 T L R 261. l 
(6) (1914A 038; 83 L J Ch. 465; MIL T1: 30T 


L R 3i5; 58 S J 302. 
j (7) 37 Ind. Cas. 30;1P L J 34; 2PL W 
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the receiver or anybody else. It was money 
paid by Naravana to the L.C.T. R. M. 
Firm’s agent with a view to discharge 
Narayana’s personal indebtedness under 
his contract of lease in favour of the 
L. O. T. R.M. Firm. So far as Narayana - 
was concerned by that payment he dis- 
charged his personal indebtednessé#o the 
firm, and having paid, his personal in- 
debtedness ceased and that was the full 
extent of his intention in making the. 
payment. I am unable therefore to hold 
that this 525 baskets of paddy represents 
the money which the L. C. T. R. M. Firm 
can be said by the original landlord on. 
the fictional contract to be money had 
and received. The matter might be other- 
wise if the landlord had any charge on 
the crop; but the Jandlord has no charge 
on the crop in this province; so far there 
have been proposals made to get a sta- 
tutory one for his benefit. Put shortly, 
I consider the case is one in which A 
being liable under a contract to pay 
money to B, pays away the money to C 
on another contract, I see no way in 
which B can recover from C and would 
hold that plaintiff has no cause of action 
against the L. C.T. R.M. Firm. This 
is enough to warrant the appeal being 


‘allowed. 


Before leaving the case however, I must 
note on the amazing finding of fact by 
both the Courts that Narayana had leased 
the land from Seethamma. Mr. Clark 
who argued the appeal for the appellant, 
set out to show not that it wasa wrong 
finding or even a perverse finding which 
could not be challenged on second appeal 
under s. 100 but that it was a finding 
based upon absolutely no evidence what- 
soever. It is unnecessary for me to go 
in detail through the evidence to find out 
whether this is the case but it is quite 
obvious that the lower Courts have re- 
garded certain incidents as evidence of 
the fact that Narayana was Seethamma’s 
tenant which have no probative force 
whatsoever on the point [His Lordship 
dealt with such incidents and proceed- 
ed.| None of these items justify any 
inference to prove that there was alease 
by which Narayana attorned toSeetham- 
ma as landlord but in view of the fact 
that I am only concerned withthe posi- 
tion of the L. C. T. R. M. Firm in this 
appeal it is unnecessary to go all through 
the evidence to see if there is anything 
which can be called direct evidence which 


would prevent this finding of fact being 
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set aside on the ground that there was 
absolutely no evidence to support it. 

1 set aside the decree of the lower 
Appellate Court so far as it concerns the 
L. C.eT. R. M. Firm. The suit against 
this firm, will be dismissed, the respondent 
must pay the costs of the appellant in 
this Court and in the trial Court and 
must afso pay half his costs in the lower 
Appellate Court in which he made com- 
mon cause with Narayana. Remainder of 
the decree will stand. 


N. Order accordingly. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 974 
of 1931 
October 23, 1933 
AGARWALA, J. 

Musammat JALESHWAR KUER 
— PLAINTIFF —APPELLANT 
versus 


SHEONARAIN SAH AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Mortgage—Purchase of property subject to usufru- 
ctuary mortgage—Hffect of—Allotment of mort- 
gag2d property to defendants in Collectorate parti- 
tion—Presumption as to allowance for existing mort- 
gage—Dispossession of plaints ff—Repayment of mort- 
gage debt. 

The result of purchasing a property subject to 
a simple mortgage is that the purchaser is liable 
to the value of the mortgaged property and no 
further, Therefore, although the mortgage charge 
is enforceable against the property in the hands 
of the transferee, the latter is uuder no liability 
for anything in excess of that value The case of 
an usufructuary mortgage, however, differs 
from the case of a simple mortgage in that there 
is no personal covenant by the mortgagor to repay 
the mortgage debt, the object of such a transaction 
being that the mortgagee shall repay himself out 
of the profits of the mortgaged property of which 
he is in possession. There being no personal 
covenant in such a case there can be no question 
of a transferee of the mortgaged property being 
charged with any personal liability, 

Where the defendants have been allotted a mort- 
gaged property by a Collectorate partition, it must 
be presumed that in the partition, allowance was 
made for the existing mortgage and when the 
defendants dispossess the plaintiff, the transferea 
from the zerpeshgidars, they are bound in equity 
to repay the mortgage debt: Janki Saran Singh v. 
Syed Muhammad Isamil (3), relied on. Nanku 
Prasad Singh v. Kamta Prasad Snyh (1), distinguish- 
ed 


A. from a decision of the Subordinate 
Judge, Saran, dated March 13, 1931, revers- 
ing that of the Munsif, Chapra, dated 
August 25, 1930. 

Mr. Ganesh Sharma, for the Appellant. 

Mr. S. N. Dutt, forthe Respondents. 

Judgment.—The proprietors of a 
separate patti of a 2 annas 8 pies share 
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in Tauzi No, 2720 in village Kewadi gave 
a zerpeshgi af their proprietary right on 
3 bighas 6 kathas and 9 dhurs to the 
tenants who were in possession of the 
mortgaged land. The  zerpeshgidars 
transferred their zerpeshgi rights 
to the plaintiff. By a subsequent col- 
lectorate partition the zerpeshgz land fell 
to the patti of the proprietors other than 
the mortgagors, and they dispossessed 
the plaintiff from the mortgaged land in 
1926. In 1930 the plaintiff sued the 
co-sharers for recovery of the mortgage 
debt; the original mortgagors were not 
impleaded. The suit was contested by 
defendants Nos. 12 and 13 who challenged 
the zerpeshgi and also denied that the 
plaintiff had been in possession within 
twelve years of suit. < 

The first Court found thatthe zerpeshgi 
was genuine and that the plaintiff had 
been in possession until dispossessed asia 
consequence of the. partition in 1926,: The 
suit was accordingly decreed. In appeal 
by the defendants this decision was revers- 
ed by thelearned; Additional Subordinate 
Judge.of:Chapra who treated the suit 
as if itwere a suit by the mortgagee for 
a personal decree against the transferees 
of the equity of redemption, and in this 
view of the matter, he dismissed the suit, 
relying upon the decision of the Privy 
Council in Nanku Prasad Singh v, Kamta 
Prasad Singh (1). That was a case of a 
simple mortgage in which the purchaser 
of the equity of redemption had agreed 
with the mortgagor to pay off the mort- 
gage with a portion of the purchase money 
which was left ın his hands. The mort- 
gagee sued on his mortgage and obtained 
a decree for sale of the mortgaged prop- 
erty, and, also, a personal decree against | 
the purchaser of the equity of redemp- 
tion. In appeal the High Court followed 
the decision of the Privy Council-in 
Jamna Dasv, Ramautar Pande (2), which 
was an action by a mortgagee to enforce 
against a purchaser of, the mortgaged 
property, an undertaking entered into 
with his vendor to pay off the mortgage 
money with apart of the purchase money 
which had been left in his hands for that 
purpose. Lord Macnaghten said: P 


“The mortgagee had no right to avail himself of 
that agreement between the transferor and the 


(1) 95 Ind. Oas. 970; 3 P L T 637; 26 OWN 
77); ALR 1923 P O 54 ( P C.) | 

(2) 13 Ind. Oas. 20t; 34 A 63; 16 O W N 97; 11 
MLT6;9AL J 37: (1912) M WN 3; 150 LJ 
68; 14 Bom, L R 1; 21 M L J 1158; 39 I A7 
(P.O : 
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transferee of the mortgaged property.) He was 
no party to the sale. The purchaser entered into 
no contract with him and the purchaser is not 
personally bound to pay this mortgage debt " 
, The reason is quite clear. A transferee 
of a mortgaged property takes it subject 
to the mortgage, but does not undertake 
the personal obligation of the transferor 
to repay the mortgage debt. In effect the 
result of purchasing a property subject 
to a simple mortgage is that the pur- 
chaser is liable to the value of the mort- 
gaged property and no further. There- 
fore, although the mortgage charge is 
enforceable against the property in. the 
hands of the transferee, the latter is under 
no. liability for anything in excess of 
that value. The case of an usufructuary 
mortgage, however, differs from the case 
of a simple mortgage in that there is no 
personal covenant by the mortgagor - to 
repay, the. mortgage debt, the object of 
such: a transaction being that the mort- 
gageé shall repay Himself out of the 
profits of the mortgaged property of which 
he is in possession. There being no 
personal covenant in such a case there 
can be no question of a transferee. of the 
mortgaged property being charged with 
any personal liability. The presént plaint- 
iff not. being a simple mortgagee could 
not and does not seek a personal decree 
in the sense in which that term is used 
with reference to asimple mortgage. His 
case is that the defendants having been 
allotted-the mortgaged. property by the 
collectorate partition, it must be presumed 
that in the partition allowance was made 
for the existing mortgage, and that, as 
the defendants have dispossessed the 
plaintiff, they are bound in equity to 
repay the mortgage debt. This was the 
view taken by Ross and Chatterjee, JJ., 
in the similar case of Janki Saran singh 
v. Syed Muhammad Ismail (3), in which 
the authorities on the point have been 
discussed at length. In that-case Ross, J. 
observed at page 377* of the Report: i 
. “In the absence of .any evidence it must be taken 
that the predecessor ‘of “the defendants Nos: 2 to 4 
in purchasing this property had an allowance made 
for the -existing mortgage; and it jg clearly in- 
equitable that they should hold the property free 
of the obligation. If there had not been any parti- 
tion it is clear that the lands of defendants 
Nos. 2 to 4 moe have been liable, and I do not 
te Dr bin way a partition should discharge 
It was argued, by the learned Advcecate 
for the respondents that the authority of 
3) 139 Ind. Cas. 525; . 
Pat 73. It. Ral. (1932) ‘Pat 91. PORTATE 3 
*Page of 133P L T—[Ha]i ~~ 
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this case is shaken by the decisions of 
the Privy Council] already referred to and. 
which are not mentioned in the judgment 
of Ross, J. But, as -I have already 
observed, the cases . before e the 
Privy Council were of simple mortgage, 
and in those cases the mortgagee sought 
to enforce: an agreement between the 
transferor and the transferee of thê mort- 
gaged property to which he was not a 
party. In the present case, which is the 
case of a usufructuary mortgage, entirely 
different considerations apply. 
The appeal is, therefore, allowed, the 
decree of the lower Appellate Court set 
aside and, the decree of the trial Court 
restored. The appellant is entitled to his 
costs. 
N. Appeal allowed. 


RANGOON HIGH COURT 
Second CivilAppeal No. 20 of 1933 
i May 29, 1933 
Ba@u ey, J. 
E. K. S. CHETTYAR Figeu—AprecuantT 
~ VETSUS 
MAUNG MIN MAUNG AND OTHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. VI, r 17— 
Amendment of plaint—Fundamental character of suit 


not changed—Different -relief on facis asked for— 
Amendment, if to be allowed. 

The one thing which must not be altered by an 
amendment of the plaint is the fundamental character 
of the suit and the fundamental character of a suit 
must refer to the foundation on which itis based It 
is the foundation on which a suit is based and not 


the prayer inthe plaint that determines its funda- 
mental character, 

Where the plaintiff only asksfor a different relief 
based on the facts but seeks to leave the foundation 
of the case entirely unchanged, it is proper that an 
opportunity is given to the plaintiff to amend his 
plaint. Ma Shwe Mya v. Maung Mo Hnaung (1), 
Kasinath Das v. Sadasw Patnaik (2) and Maung Ba 
Thein v. Ma Than Myint (3, referred to 


S.C. A. against the decree of the District 
Judge, Yemethin, dated November 8, 1932. 

Mr. Basu, for the Appellant. 

Mr. P. B. Sen, for the Respondents. 

Judgment.—This appeal arises from a 
suit based upon a very complicated state 
of affairs. Certain land was- mortgaged 
first to the E. K. S. Chettyar tirm. It 
was subsequently -mortgaged to the 
V. P. L. -Firm. The V. P. L. Firm 
brought a suit on their mortgage without 
joining the E. K. 8. Firm, obtained a 
decree, attacked the land, sold it -nd 
bought it in themselves and subsequent- 
ly sold all their rights in the land to 
Min Maung and Maung Kha. After this 
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the E. K. S. Firm sued on their mortgage 
without joining V. P.L. Firm as a party. 
A mortgage decree was passed, the pro- 
perty was. put up to auction and the 
E. Ka S. Firm bought it in; and find- 
ing that they could not: get possession of the 


land, they brought the present suit 
against the respondents for possession. The 
trial “Court. dismissed the suit. The 


E. K. S.. Firm appealed, and the learned 
Additional District Judge ended up his 
judgment by saying: 
. “Accordingly I dismiss this appeal with costs 


throughout, allowing the plaintiff to file a fresh suit in 
proper. form ” 


This order, of course, is incorrect, as 
permission to file a fresh suit on the 
same cauce of action can only be given 


when the suit is withdrawn. The E. K. 8S. 
Firm have now appealed to the High . 


Court and the only question which -has 
been raised beforeme is whether or not 
the appellants should be allowed to 
amend their plaint. As they admit, pos- 
session cannot be decreed to them. 
Against this it is argued that permission 
should not be granted because, this being 
a suit for possession it can only be based 
on dispossession, and if they now ask 
either for redemption or that the puisne 
mortgagees or théir representatives should 
be compelled to redeem or pray for any- 
thing of this nature, it would be a change 
in the character of a suit, and therefore 
not allowable under O. VI, rt. 17. Order 
VI, r. 17 1s, of course, absolutely general 
in its terms: 

- “The Oourt may at any stage of the proceed- 
ings allow either party to alter or amend his plead- 
ings in such manner and on such terms as may 
be just, and all such amendments shall be made 
as may bə necessary for ‘the purpose of deter- 


mining the real question in controversy between 
the parties.” 


` The order, it would seem, places the 
question of amendment entirely in the 
discretion of the Court, provided that 
the Court considers the action proposed 
to be taken just, but there is a body of 
case law which was sprung up, from 
which certain rules can be deduced as 
to whether leave to amend should- be 
given or refused. In the present case, 
undoubtedly the facts do not fall into 
one of the ordinary standard patterns. 
Owing to the action of the parties a com- 


plicated state of affairs has arisen, which. 


is not of an ordinary type. The plaint 
is of the type known. as an “action on 
the case.” The plaintiff sets -out what 
has happened and asks for a relief. In 


the present case. he. asked for certain 
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relief, and now admits that relief cannot 
be given him; so he. asks to -be- allowed 
to amend his plaint and ask for the pro- 
per relief. The leading case on this. 
point is Ma Shwe Mya v. Maung Mo 
Hnaung (1). In this. case: the respondent 


sued the appellant for specific performance 


of a verbal agreement which he alleged he 
made in 1912 with reference to a pte- 
vious agreement made in 1903. The 
Court found that the alleged verbal agree- 
ment hud. not been proved, but the ap- 
pellate Court allowed the respondent to 
amend his plaint by praying for damages 
for .breach .of the previous agreement‘ of 
1903. -Their Lordships of the : Privy 
Council allowed the. appeal- on the ground 
that the amsandment could not be allowed. 
The plaintiff had come to Court ‘with. a 
case based on the 1912 agreement: ` Hav- 
ing.failed to prove that there was any 
agreement: come to in 1912, he. would not 
be allowed to amend his‘ plaint and ‘sue 
on an agreement of 1903.: The relevant 
passage (at p.:835*) is as follows: 
“All rules of Court are nothing but provisions. 
intended to secure the proper administration. of 
justice, and it is therefore essential that they should 
be made .to “erve and be subordinate to that pur- 
pse, go that full powers of amendment must. be 
enjoyed and should always be liberally exercised, but 
nonetheless. no power has yet .been given to enable 
one distinct cause of action to be substituted for an- 


other, nor to change, by means of amendment, the sub- 
ject-matter of the suit.” ; 


In Kasinath Das v. Sada:iv Tatnaik (2) 
[at p 808] occurs the passage : 

“Szction 53, cl, (c) 4 of the old Oivil- Procedure 
Code) distinctly provides that an amendment, so 
long as it does not alter the character of the suit, 
may be allowed at any time before- judgment. 
The restriction is only as to the nature of the 
suit; the law prohibits any such amendment as 
would change the fundamental character of the 
suit; for exampl, a plaint cannot be so amended as to 
convert aclaim based on contract into an action on 
tort. But an elteration in the relief does not alter 
the character of a suit.” 

It will be seen therefore. that the one 
thing which must not be altered: by an 
amendmentis the fundamental character of 
the suit; and I understand that the fun- 
damental character:of a suit mus’ refer. to 
the foundation on which itis ‘based. - It 
is the foundation on which a suit is 
based: and not the prayer in’ the plaint 
that determines its fundamental character. 
This pointcan also be seen in Maung Ba 


(1) €3 Ind. Cas. 914; A I R19:2 P C 249.481 A; 
2'4: 48 O 832, (1921) M W N 396; 4 U B R (1921) 30 
30 M L T 28; 2: Bom. L R €82; (P, C) 

(2) 20 O 805 at page £03. = 
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Thein v. Ma Than Myint (8). In this case 
the - plaintiff claimed to be the kittima 
adopted child of the deceased, and as 
such prayed that the estate of the de- 
ceased should be administered under the 
orders of the Court. Having failed to 
make out that he was kittima adopted child, 
he ought to make out that he had been 
adopted as appathitta child, and it would 
seem, left his prayer unaltered. The 
amendment was nevertheless refused, al- 
though the prayer had not been changed, 
because the basis upon which the plaint- 
iff had been claiming had been altered 
i. e., the fundamental character, or, in 
other words, the nature of the foundation 
on which the suit had been : based, had 
been changed. In the’ present case the 
plaintiff seeks to leave the foundation of 
the case entirely unchanged. His case 
is based on these mortgages and the suits 
brought upon them and also the sales that 
took place under them. All he seeks to 
do is to ask for a different relief based 
on these facts. He leaves the foundation 
of his suit entirely unchanged, and it 
seems to me that it is quite possible that 
his legal advisers may succeed in draft- 
ing, an amended plaint which may rightly 
be allowed to be substituted for the origi- 
nal plaint. For these reasons I allow 
the appeal, set aside the decrees of the 
lower Courts and give the plaintiff an oppor- 
tunity of amending his plaint. Whether 
the amended plaint which he proposes 
to file would be admissible or not, the 
trial Court will have to determine. At 
present, I understand, no amended plaint 
has even been drafted. 

The necessity for this appeal lies en- 
tirely atthe door of the plaintiff, because 
he came to Court with a plaint asking 
for a relief which, as he now admits, could 
not be granted tohim. I therefore direct 
that the appellant shall pay the costsof 
the respondents, in this Court and in the 
lower Appellate Court in any event. The 
costs in the original Court will abide by 
the result of the case. 


N. Appeal allowed. 


(3)92 Tnd. Cas. 253; A I R 1925 Rang. 49; 3 R 483. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 234 of 1931 
April 25, 1933 
SULAIMAN, O. J. AND Tuom, J. 
Musammat ANIS BEGAM AND oTHERS— 

DEFENDANTS—APPELLANTS, ` 


versus 
Malik MUHAMMAD ISTAFA WALI 


KHAN— PLAINTIFF —RESPONDENT? 

Muhammadan Law—Suit for restitution of conjugal 
rights by husband— Dower—Wife's rights to insist on 
payment of prompt dower—Whether lost on consum- 
mation of marriage—Discretion of Court to grant 
decree. in suit on payment of prompt aower—Cruels 
ty of husband—Allegation by wife—Hvidence—Find- 
ing as to existence or otherwise of cruelty of husband 
—Commentaries—Proper course to be followed in 
interpreting doctrines—stare decisis, principle of. 

The absolute right of a wife to insist on the 
payment of the whole of the prompt portion of her 
dower before restitution of conjugal rights (except 
when the husband wants to take her out onajour- 
ney to another town) is lost after the consumma- 
tion of the marriage,unless theconsummation took 
place when she was a minor or of insane mind so 
as to be incapable of giving consent. There isno ab- 
solute right in a husband to claim restitution of 
conjugal rights against his wife unconditionally ; 
the Oourts have a discretion to make the decree 
conditional on the payment of her unpaid dower 
debt or to impose other suitable conditions consi- 
dered just, fair and necessary in the circumstances 
of each case. When the question is of the husband's 
cruel treatment towards his wife, evidence of 3 
large number of witnesses cannct be expected to be 
forthcoming, and much will depend on the statement 
of the wife corroborated by the circumstantial evi- 
dence, particularly when the cruelty is alleged to 
have taken place inside the house of her husband. 

In appeals from suits for restitution of conjugal 
rights as it is nob only a mere question of a right 
to property but of compelling the defendant to go 
and live with her husband against her will, when 
there may possibly be an apprehension of danger 
to her life or person, it is the duty of the High 
Court to examine the evidence afresh and satisfy 
themselves that the finding of the lower Court is 
correct. |p. 3t. col. 1; p. 32, cola. 1 & 2.) 

In interpreting the doctrines of Muhammadan Law 
the proper course undoubtedly is to abide by the 
Opinions which have been adhered to in the com= 
mentaries which are of recognised authority in India 
and not to decide the point on any general rule 
of interpretation based on the majority of votes of 
the ancient jurists. But where, the commen- 
tators content themselves with a mere statement of 
the conflict of opinion without expressing any definite 
opinion of their own in favour of one or the other 
view and without saying anything about the con- 
sensus of opinion or the fatwa being in accordance 
with a particular view, théy imply thatthe conflict 
of opinion was still continuing and that no un- 
animity or general concurrence had till then been 
obtained, This would have the effect of leaving the 
question open. The qazi would then be free to 
choose whichever of the two opinions appears to 
him to be the sounder and better adapted to the 
conditions and needs of the times, [p. 29, col. 2.} 

Under theAnglo-Muhammadan Law as administered 
in India a suit for restitution of conjugal rights, though 
brought for the enforcement of a right under the Mu- 
hammadan Law, is inthe nature of a suit for specific 
performance, and there is accordingly a certain amount 


of discretion inthe Courts of justice which can impose a 
condition of previous payment of the dower debt, or, at 
any rate, a portion of it, in the decree. [p. 30, col. 1.] 

It would be dangerous to go back upon a 
long course of decisions and not to adhere to the well 
recognised principle of stare decisis. [p 31, col. 1.) 

F. C. A. from the decision of the Sub- 
Judge, Bareilly, dated March 7, 1931. 

Mr. G. S. Pathak, for the Appellants. 

Messrs. A. M. Khawaja, S. M. Husein, 
Mukhtar Ahmad and Musud Hasan, for the 
Respondent. 

Sulaiman, C. J.—This is a defendant’s 
appeal arising out of a suit for restitu- 
tion of conjugal rights. The plaintiff al- 
leged that the parties were married in 
1903 and defendant No. 1 was sent tothe 
plaintiff's house in October, 1926 and be- 
gan to live with him ashis wife and gave 
birth to a daughter; but that about two 
years ago the other defendants took her 
away from the plaintiff's house to their 
own house for a week under the pretext 
of attending a ceremony, that when aiter 
the expiry of the week, the plaintiff went 
to bring his wife, the defendants made ex- 
cuses and ultimately refused to send her, 
although they sent the plaintiff's daughter 
to the plaintiff's house. He accordingly 
prayed that the defendant should be or- 
dered to come to the plaintiff's house and 
that a perpetual injunction should be grant- 
ed against the other defendants from inter- 
fering with defendant No. l's returning to 
the plaintiff's house. 

Defendant No. 1 in her written state- 
ment asserted that the plaintiff became im- 
moral and contracted illicit connection 
with one Musammat Hibia who was kept 
in the same house and at her instigation 
the plaintiff began to illtreat the defen- 
dant and ultimately turned her outof his 
house. She did not admit the paragraph 
containing the allegation that the daughter 
was sent to the plaintiff's house after- 
wards. She pleaded that when the plaint- 
iff neglected her and did not pay her 
dower debt, she was obliged to file a suit 
to recover Ks. 15,000 as her prompt dower 
and that the plaintiff's suit was filed by 
way of reply to her suit. She pleaded 
that so long as the plaintiff does not pay 
the prompt dower due to the defendant, he 
is not competent to maintain the suit and 
she also urged that the suit should be 
dismissed on the ground of the plaintiff's 
cruel acts in illtreating her and in con- 
tracting illicit connection with Musammat 
Hibia, and that the defendant's refusal to 
go to his house is through fear of life and 
honour. She admitted that she was stay- 
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_ Butthe only point that had been refer- 
ing away from the plaintifs house at her 
own instance and no other defendant is 
exercising any influence over her. The 
other defendants denied that they were in 
any way preventing the ‘defendant from 
going tothe plaintiff's house. The learned 
Subordinate Judge framed four issues: 
(1) As to whether the plaintiff had been 
guilty of cruelty towards the defendant? 
(2) Whether any prompt dower was due 
to the defendant, and if so, can the plain- 
tiff get a decree without paying it? (3) 
Whether the plaintiff has any cause of 
action against the other” defendant ? (4) 
As to what relief was the plaintiff entitled 
and against whom? He decided all the 
issues in favour of the plaintiff and against 
the defendants and decreed the claim. 

All the defendants have accordingly ap- 
pealed. It may be here stated that the 
suit for dower brought by the defendant 
against the plaintiff succeeded in the 
Court below and the plaintiff, in spite of 
the contest, obtained a decree for Rs. 15,000 
which decree has become final. ‘Thus net- 
ther the amount of the dower debt due 
to the defendant nor the fact that it has not 
been paid is now in question. l 

The learned Subordinate Judge relying 
very properly on certain reported rulings 
of this Court, held that after the consum- 
mation of her marriage, the defendant's 
right to resis: the claim for restitution of 
conjugal rights was destroyed. Finding 
that legal cruelty was not established, he 
has decreed the suit. He does not appear 
to have considered whether apart from le- 
gal cruelty there are any circumstances 
justifying the passing of a decree condi- 
tional on the payment of the dower debt. 
I propose to consider first of all the ques- 
tion whether under the Muhammadan Law 
the right of a wife to insist on the pay- 
ment of the prompt portion of her dower 
subsists even after consummation ‘of 
marriage. The leading case of this Court 
is undoubtedly that of Abdul Kady v. Sali- 
ma (1). The judgment of Mahmood, J., 
was adopted by the Full Bench. It has 
since been regarded as a detailed survey 
of the Muhammadan Law with particular 


reference to the points noted on p. 154* vizs— 

(1) the exact nature and effect af marriage upon 
the contracting parties; (2) the ezact nature of the 
liability of the husband to pay the dower; (3) the 
matrimonial rights of the parties as to conjugal co- 
habitation ; (4) the rules of the general law as to 
the decree of Vourt in such cases,” ü 

(I) BA 149; A W N 1886,53 (F. .B) 
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red to the Full Bench for an answer was 
“whether under the circumstances of the 
case the plaintiff had the right to main- 
tain the suit.’ In that case the dower 
debt had not been paid before the suit for 
restitution of conjugal rights though the 
marriage had been consummated but the 
amount was tendered in the trial Court. 
That Court held that the plaintiff was 
entitled to succeed in his claim for bring- 
ing his wife to his house. On appeal, the 
District Judge accepted the defendant's 
contention that the. payment into Court after 
the institution ofthe suit was insufficient 
because the husband had no cause of ac- 
tion, when he brought the suit and it was 
on this ground that he dismissed the 
suit im toto. The main point which was 
for consideration before the Full Bench was 
therefore whether the non-payment of the 
dower before the institution of the suit 


was fatal to the suit; because without such_ 


payment there was no cause of action for 
suing for restitution of conjugal rights. The 
opinion of the Court was that it is not 
correct to say that there was no canse of 
action and that non-payment of the dower 
before the suit was not a fatal defect. That 
opinion is binding upon us. [I am not 
aware that this view has ever been ques- 
tioned in any other Court. But although 
we are bound to respect the expression 
of opinion on the other points mentioned 
in the judgment of that learned Judge, 
some of the observations made by him 
are obviously in the nature of obiter dicta 
which he had to make when surveying 
the whole law. It is therefore not possible 
for one to hold oneself bound by all the 
observations that have been made or all 
the opinions expressed in connection with 
all the four fields of inquiry enumerated 
- by the learned Judge atthe outset. Nor 
would it be convenient to refer toa Full 
Bench of five or more Judges whenever any 
observation made therein is called into 
question. Much less would such a course 
be necessary if the observation of the 
learned Judge is followed though the rea- 
soning on which it is based is not ac- 
cepted. Now at p. 166* it was observed: 
ka, “I take if as a general rule of interpreting that 
law,, that whenever there is a difference of opi- 
nion, the opinion of the two (out of the three 
Masters, namely Imam Abu Hanifa and his two 
disciples)will prevail against the opinion of the third,” 

JA. similar observation was made by the 
game learned Judgein Agha Ali Khan v. 
Altaf Hasan Khan (2) (at p. 448T). I do not 

(2) 14 A 429: A W N 1892, 187. 

*Page of 8 A.—[Hd.] | 
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think that the learned Judge meant to lay 
down any inflexible rule which would have 
universal application. Presumably what he 
meant was that ordinarily the opinion of. 
the majority has been accepted. ut it 
would be easy to cite instances in which 
the opinion of Imam Abu Hanifa alone 
has prevailed particularly in mattgrs of 
prayer and ritual or of Imam Yusuf in 
matters of worldly affairs, or of Imam 
Muhammad in matters of inheritance. 
There appears to be no such invariable 
rule which would make the decision de- 
pend on the majority of votes only.. Mr. 
Ameer Ali, in his Muhammadan Law, Vol. 
2 Chap. XII, s. 3, p. 460 has pointed 
out that there is no such fixed rule as over 
and over again the opinion of only one 
has been adopted for fatwas and decrees. 
In Vol. 1 at pp. 16 and 17, he has quot- 
ed Himidia, Jamaaul Fusalain and Kazi 
Khan for the proposition that the “joint 
opinion of the two disciples can be pre- 
ferred to that of Imam Abu Hanifa if the dif- 
ference is due toa change of circumtances 
and alteration in the conditions of mankind. 

The learned Advozate for the appellants 
has adopted as part of- his argument a 
well-known judgment of 1891 delivered’ 
hy Moulvi Sami Ullah, District Judge of 
Rai Bareilly, in which original authorities 
Were quoted to challenge the opinion of 
Mahmud, J., both as regards this rule of 
preference andalsa the distinction of the 
right of the wife whose prompt dower re- 
mains unpaid to resist restitution of con- 
jugal rights even after consummation. This 
judgment has been referred to by Mr. 
Ameer Ali as well as Sir Roland Wilson 
in their learned treatises. These authorities 
were subsequently incorporated in ihe 
judgment ofan Oudh Bench in Wajid Ali 
Khan v. Sakhwat Alt Khan (3). On ppv 
144-7* of the Oudh Cases some of the texis 
have been reproduced to show -that even 
in the case ofa difference, the ctpinion of 
Imam Abu Hanifa isto be preferred. Of 
course there is nosuch general rule either. 
As a matter of fact there does not ap- 
pear to be any fixed rule: See Irfan Ali 
v. Bhagwant Kishore (4). Different Doctors 
have followed different rules of preference. 
Those who were more orthodox and gene- 
rally speaking more ancient in many cases 
preferred the solitary opinion of Abu Ha- 
nifa to even the joint opinion of his dis- 
ciples. There are later text-book writers 


(3) 15 Ind. Oas. 747; 15 O. O. 127. 
(4)-112 Ind. Cas 623: AIR 1929 All 180 atp. 187 _ 


*Page of 15 O. 0.—[E d.] 


~ 1934 


who have preferred the opinion of two as 
against that of one. But- such rules are 
helpful only when there is no clear consensus. 

In the early days when new points arose 
and the decisionhad to depend on an in- 
ference drawn from other fatwas or from 
analogy it was open tothe learned Doctors 
to prefer one opinion over the other which 
they considered more correct and consonant 
with the other principles inasmuch as the 
three Imams were not law-givers hut me- 
rely interpreters of the law. But if one 
finds a question well threshed out and in 
later” centuries a particular interpretation 
adopted by the leading doctors and text- 
book writers if would not be proper for 
usinthe 20th century to yo behind such 
a consensus of opinion and decide a point 
contrary to such opinion on the ground 
that the majority of the three Imams 
favoured that view in the earlier centuries. 
Such a course of action would be to unsettle 
the Muhammadan Law. Rules of preference 
were for the guidance of ancient jurisis, 
and they are of no help when there is a 
clear preponderance of authority in support 
of one view. It would be too late now 
to resort to such rulesin support of .a new 
conception as to how a point ought to have 
been decided tkough contrary to accepted 
opinion. Moulvi Abdul Hai of Lucknow, 
the most renowned and learned Hanafi 
jurist of his time, has in his introduction 
of Sharah Wigayah dealt witb this matter 
at considerable length. 

A good deal of that matter is to be 
found in Raddul Muhtar summarised in 
Sir Abdur Rahim’s Muhammadan Juris- 
prudencé at p. 187-8, which can be can- 
veniently referred to. He has rightly 
pointed out that there is no accepted rule 
that when there is a difference of opinion 
amongst the founders and schools and their 
disciples, opinion or ruling of a lawyer 
-ought to be given according to the opinion 
of Abu Hanifa, even if all his disciples 
differ from him; and in the absence of any 
dictum of his in accordance with the 
opinion of Abu Yusuf, then Muhammad, 
then Zafar and then Hasan Ibu Ziad. If 
the authorities were examined it will gene- 
rally be found that in some*matters the 
solitary ,view of Abu Hanifa has been 
preferred whereas in other matters the 
view of Abu Yusuf, Muhammad or. Zatar 
has been followed. According to Alhawi 
the correct rule was that in cases .of 
difference of opinion regard should be had 
to the authority and reason in support of 
each view and the one which has the strong- 
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est support should be followed : 

“But according to the modern interpretation of 
Taqlid as above stated a lawyer of the present day 
should, in such cases, accept the view which accord- 
ing to the jurists of the fourth, fifth and sixth degrees 
is correct and has been acted upoan. But ifin any 
cisa the later doctors have not adopted in clear 
language any one of the conflicting opinions, the 
lawis to be ascertained by procesding onthe view 
which is most in accord with the habits and affairs of 
men: (page 188)". - ; 

[His Lordship referred to the Ruddul- 
Muktar, Vol. I, p. 738, and continued.|] 
It would follow that if jurists of the first 
-rank have differed among themselves but 
-the jurists of the second, third and fourth 
ranks have followed the-opinion of one of 
them, it would not be proper in later times 
to go behind the opinion of these jurists 
and prefer the opinion of the majority of 
the jurists of the first rank which has been 
discarded by those of subsequent periods. 
The. proper course -undoubtedly is to 
.abide by the opinions which have -been 
adhered to m the commentaries which are 
of recognised authority in India and not 
to-decide the point on any general rule of 
interpretation based on the majcrity of 
votes of the ancient juris(s. Their Lord- 
ships of the Privy Council in the case of 
Agha Muhammad Jaffar Bindanim v. 
Koolsom Beebee (4), atp. 18* remarked ; 

“It would be wrong for the Courts on a point of 
this nature (the right of the widow to inherit) to 
attempt to put their own construction on the Quran 
in oppositionto the express ruling of commentators of 
such great antiquity and authority as the Hedaya and 


“the Fatwai Alamgiri,” 


Itis the practice of the great commenta- 
tors to state the difference of opinion which 
at one time prevailed on a particular point 
and then to add on which view is the fatwa 
or whichis the more correct and stronger 


“view, or to use other expressions of like 


import. But where the learned comment- 
ators content themselves with a mere-state- 
ment of the conflict of opinion without 
expressing any definite opinion .of their 
own in favour of one or the other view and 
without saying anything about ihe consen- 
sus of opinion or the fatwa bejng in ac- 
cordance with a particular view, they 
imply that the conflict of opmion was still 
continuing and that no unanimity or 
general concurrence had till then been 
obtained. This would have the effect of 
leaving the question open. The gazi would 
then be free to chose whichever of the 
two opinions appears to him to be the 
sounder and better adapted to the con- 
ditions and needs of the times. e[His Lord- 
(5) 25 Cal 9; 241 A 196; 7 Sar_199(P. 0.). 
«Page of 25 Osl.—[Hd]. Baci 
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ship referred to the original authorities, 
viz., the ancient texts, commentaries and 
books which prefer the opinion of the dis- 
ciples and proceeded.| This being the 
state of the authorities the question is 
whether the obiter dictum of Mahmood, 
. J., which has been accepted by so many 
other High Courts is to be followed. 

Had I been sitting as a Judge in 
the times of the East India Company, 
I might then possibly have been in- 
clined to prefer the opinion of Imam 
Albu Hanifa, because, although a con- 
flict ensued afterwards. no eminent com- 
mentator expressly dissented from that 
view. But if another Judge had been pre- 
pared to take the contrary view, I would 
not have been ina position to say that he 
was necessarily wrong. ‘The two considera- 
tions which might well justify the accept- 
ance of the view of the disciples ` in India, 
are :—First, that owing to the prevalent 
practice, the amounts of dower fixed in this 
country are often unduly high and beyond 
the means of the husband. To allow to 
the wife the right of refusing to live with 
her husband, even after consummation, so 
long as any part of the prompt dower 
remains unpaid would, in many cases, 
where the husband and wife quarrel, amount 
to an absolute option of the wife to refuse 
to live with her husband and yet demand 
a maintenance allowance. This would dis- 
locate domestic life. Secondly, as will be 
shown hereinafter, under the Anglo-Muha- 
madan Law as administered in this country 
a suit for restitution of conjugal rights, 
though brought for the enforcement of a 
right under the Muhammadan Law, is in the 
nature of a suit for specific performance, 
and there is accordingly a certain amount 
of discretion in the Courts of justice which 
can impose a condition of previous payment 
of the dower debt, or at any rate, a portion 
of it, in the decree. 

And now the position is still stronger. 
For nearly 40 years the observation of 
Mahmoo@, J., even though an obiter dictum 
has been accepted in this Court, and indeed, 
it has been followed by all the other High 
Courts excepting Oudh: Kunhi v. Moidin 
(6), Hamidunnisa Bibi v. Zohiruddin Sheikh 
(7), Bat Hansa v. Abdulla Mustafa (8), Ashi 
Khatoon v. Abdulla Hakim Maistry (9) and 
Saleh Bibi v. Rajfiuddin (10). In the case 

(6) 11M 327, 

(7) 17 C. 610 

(8) 39 B. 122; 7 Bom, L R 684, 

(9) 120 Ind. Oas. 129; AI R 1929 Rang 189; Ind. 
Rul (1930) Rang. 1. 

(10) 164, P R 1889, as 
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of. Abdul Karim Khan v. Chhoti (11), a 
learned Judge of this Court followed an 
earlier decision in the case of Wilayat 
Husain v. Allah Rakhi (12), which had been 
overruled by the Full Bench. But apparent- 
ly the attention of the learned Judge was 
not drawn to the observation in the Full 
Bench case as there is no reference t» ib in 
his judgment. On the other hand, a Divi- 
sion Bench of this Court in the case of 
Hijaban v. Sher Khan (13), adhered to the 
view expressed in Abdul Qadtr’s case (1). 
Numerous cases must have been decided, 
though not reported, on the assumptiorxi that 
the view of the disciples is to be preferred. 
When the law has been interpreted in a 
particular way, it may well be that in 
some cases the law governing the rights of 
the parties to a marriage was implied as a 
part of the terms of the contract of marriage. 

No doubt, in Oudh a Bench of that 
Court has taken a contrary view, but the 
Oudh Court was not bound to follow the 
Opinion expressed by the Full Bench of 
this Court ; and further, in Oudh the diff- 
culty of a wife insisting on the previous 
payment of an unreasonably high dower, 
which is beyond the means of her husband, 
does not at all arise, for under s. 5, Oudh 
Laws Act, the Courts of Oudh have power 
to reduce the amount of the dower debt if 
it is “ excessive with reference to the means 
of her husband,’ though in fact agreed 
upon. It also appears that the authorities 
placed before the Oudh Court were those 
quoted in the judgment of Maulvi Sami 
The autho- 
riiies in support of the contrary--view were 
apparently not cited before them. Nor 
is it clear that the effect of the point 
having been left open in the later com- 
mentaries was put prominently before the 
learned Judges. It is true that in the other 
High Courts the question has not been re- 
examined in the light of the original author- 
ities, but the observation of Mahmood, J:, 
has been simply followed. It is also true 
that a Bench of the Calcutta High Court in 
Hamidunnissa Bibi's case (6), [one member 
of which, Petheram, C. J., had been a party 
to the Full Bench of Allahabad in Abdul 
Qadir's.case-(1})] thought that according to 
the Fatawai. Alamgiri the practice of the 
later -jurists was to follow the two disciples; 
whereas in. point of fact the Fatawar 
Alamgi7i also In one sense leaves the matter 
open. But the fact remains that throughout 

(11) SA L J432; AWN 1906 136, 

(12) 2 A. 631. 

(13) 64 Ind Cas 117: 19 A L J 880; A I R 192] All 15.. 
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India excluding Oudh, the same view has 
prevailed for several decades. I, therefore, 
consider that it would now be dangerous 
to gg back upon this course of decisions 
and not to adhere to the well recognised 
princip!é of stave decisis, particularly when 
at the time when Mahmood, J., made his 
-obsergation it was to some extent open to 
him to prefer the view of the disciples. In 
this view of the matter, I hold that the 
rule laid down in Abdul Qadir’s case (1), 
- though an obiter dictum, must be followed 


even though the analogy of sale may not be. 


accepted. It may be restated as follows: 

The absolute right ofa wife to insist on 
the payment of the whole of the prompt 
portion of her dower before restitution of 
conjugal rights (except when the husband 
wants to take her out on a journey to an- 
other town) is lost after the consummation of 
the marriage, unless the consummation took 
place when she was a minoror of insane 
mind so as to beincapable of giving consent. 

Just as we respect the observation made 
as regards the loss of theright of the wife 
on consummation, even though it be an 
obiter dictum, we must, in the same way, 
respect, the other observation, though an 
equal obiter dictum made in Abdul Qadtr's 
case (1) that: 

“ Courts of justice in India, in the exercise of their 
mixed jurisdiction as Oourts of equity and law, are 
at full liberty to pass conditional decrees to suit the 
exigencies of each particular case: (p:169)*." 

Mahmood, J., undoubtedly held that the 
loss of the absolute right of the wife to 
resist the claim for restitution of conjugal 
rights did not prevent the Court from 
making the previous payment of the dower 
debt a condition precedent to the execution 
of decree for restitution of conjugal rights, 
At p. 157* it was observed thus: 

“ The right of dower may modify and affect the right 


of co-habitation cannot be doubted ; how it affects 
and modifies it is the main subject of this reference.” 
The observation at p. 160* shows that the 
contention for the wife was that the right 
of co-habitation does not accrue to the 
husband at all until he has paid the prompt 
dower. Theobservation at p. 169* has al- 
ready been quoted. At p. 170* it was stated: 
“Jt is one thing to say that such a defence may 
be set up under a certain condition; it is a totally 
different thing to say that until the-dower.was paid 
no cause of action could accrue to the ‘plaintiff, The 
payment of dower not being a condition precedent 
to the vesting of the right of co-habitation, a suit 
for restitution of conjugal rights whether by the 
husband or by the wife, would be maintainable upon 
refusal by the other to co-habit-with him or her ; and 
in the case of a suit by the husband, the defence of 
payment of dower could, at its best, operate in modifi- 
cation of the decree for restitution of conjugal rights 
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by rendering the enforcement of it conditional upon 
payment of so much of the dower as may be regarded 
to be prompt.” | , 
Similarly at p. 171*, the conclusion was: 
“ So that pushing the analogy of the law of sale to 
its fullest extent, the right of a Mahomedan wife. to 
her dowerisat best a lien upon his right to ciaim 
cohabitation, and Lam unaware of anyrule of Muha- 
madan law which would render such lien capable of 
being pleaded so as to defeat altogether the suit for 
restitution of conjugal rights.” i l 
It is thus clear that the learned Judge 
was prepared to make the decree for restitu- 
tion of conjugal rights conditional upon the 
payment of the dower debt. This, for all 
practical purposes, would amount to up- 
holding the right of the widow to claim her 
dower, even though consummation of mar- 
riage hastaken-place, the only difference 
being that the power of the Court to impose 
such ‘terms is held to be based on the 
general rules of justice, equity and good 


conscience and not on the strict principles 


of the Muhammadan Law as is now interpret- 
ed- This view was accepted by the Punjab 
Chief Court in the case of Saleh Bibi v. 
Rafiuddin (10), and the passing of a condi- 
tional decree was approved by a Bench of 
this Court in the case of Hajiban v. Ali 
Sher Khan (13). No doubt no conditional 
decree was passed in the case of Kunhi v. 
Moidin (6), nor in the case of Hamidunnissa 
Bibi va Zohiruddin Sheikh (T). But the 
point does not appear to have been raised 
in those cases. Wazir Jahan Begum v. 
Haidar Raza Khan (14), was apparently a 
Shia case. Itis argued.on behalf of the 
respondent that the husband has a sub- 
stantive right to claim restitution of con- 
jugal rights after consummation even 
though the dower has not- been paid. It 
is said that this right is not a matter of 
mere procedure butis a substantive right 
under the Muhammadan Law which. the 
Court has no discretionto refuse. Their 
Lordships of the Privy Council in the case 
of Munshee .Buzloor Raheem v. Shamsun- 
nissa Begum (15), (at p. 6227) observed that 
a suit for restitution of conjugal rights, 
though in the nature of a suit far specific 
performance is in reality a suit to enforce 
a right under the Muhammadan Law and 
the Courts should have regard to the prin- 
ciples of Muhammadan I.aw.The observation 
of their Lordships was directed to emphasis- 
ing the point that Courts should not exer- 
cise their discretion in complete supersession 


of the Muhamadan Law, but that in exercise 
(14) 1000 11. 
(15) 11 M. I A 551; 2 Suther 59; 2 Sar. 259; 2 Hay 
*Page of 8 A.—l Ed.) 
+Page of 11 M, LAS TB. - 
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of their discretion they- should refer 
to that law. But the principle was 
Tully recognised that in passing a de- 
.cree for the restitution of conjugal rights 
the Court has power to take into account 
all the circumstances of the case and 
impose terms which it considers to be 
fair and reasonable. The rule may 
therefore be re-stated as follows. 

There is no absolute right in a husband 
to claim restitution of conjugal rights 
against his wife unconditionally; the 
Courts have a discretion to make the 
decree conditional on the payment of her 
unpaid dower debt or to impose other 
suitable conditions considered just, fair 
and necessaryin the circumstances of 
each case. : We 

Applying these principles to the «case 
before us I would hold that the condition 
of the previous payment of the dower 
debt should be imposed on the decree 
for restifulion of conjugal rights if ‘passed. 


My reasons are as foHows:—(1) There 
are original texts of, unquestionable 
authority where such a vondition has 


been directed. (2) The amount of the 
dower debt is not excessive, and there 
is no suggestion that it is in any way 
beyond the means of the plaintiff who 
claims to «be related -to the late Nawab 
of Rampur. (3) The defendant had 
contested the plaintiff's claim for dower, 
and in spite of her contest the plaintiff 
obtained a decree which has now become 
anal. (4) The present suit was instituted 
after the institution ofthe suit for dower, 
and if the defendant is compelled to go 
to live in the plaintiff's house she may 
find it very diificult to realise her decree 
for dower which would in that event 
become futile. (5) The plaintiff had 
remained quite and did not sue for 
restitution of conjugal rights till the. 
claim for dower had been made in Court 
and there is ground:for apprehending that 
the sut is by way of nullifying the 
decree fo» the dower. AS a matter of 
fact, the decree for dower was attached 
by the plaintiff in execution of his decree 
for restitution of conjugal rights when 
the defendant refused to obey the decree. 
(6)° The conduct of the plaintiff as 
disclosed by the finding on the next: 
point makes it fair and -just that he 
should be called upon to pay the dower 
debt before he has possession of his wife. 
The next qvestion is wether the defen- 
dant succeeded in establishing legal 
cruelty which would. disgntitle the plaint- 
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iff from claiming restitution of conjugal 
rights. That question is one of fact and 
depends mainly on oral evidence. 

The learned Subordinate judge, who 
heard the “witnesses has recorded a clear 
finding against the defendant.’ It has 
to be conceded that the Subordinate 
judge was in a betier position todudge 
whether the statements of the witnesses 
were credible, because he was in a posi- 
tion to mark their demeanour which we, 
who have to go bythe written evidencs 
only, are not. I would accordingly be 
most reluctant to take a view contrary 
to that held by the Subordinate Judge, 
but as it is not only a mere questicn 
of a right to properly but of compelling 
the defendant to go and live with her 
husband against her will, when there 
may possibly be an apprehension’ of 
danger to her life or person’ it is our 
duty to examine th: evidens;e ‘afresh, 
and satisfy ourselves thit th; fiinding 
of the Court below is correct. The 
points to which the learned Subordinate 
Judge has not attached due weight or 
which he has altcgether overlooked aie the 
following :—(a) When ‘he question is of 
the husband’s cruel treatment towards his 
wife, evidence of a large: number of 
Witnesses cannot be expected to be 
forthcoming, and much will depend on 
the statement.of the wife corroborated by 
the circumstantial evidence, particularly 
when the cruelty is alleged to have taken 
place “inside the house of her husband; 
(b) Inthe written statement the defendant 
hal made specific allegations as regards 
the keeping of Musammat Hibia as a mist- 
ress Inside the house and her own illtreat- 
ment by -her husband. This gave 
sufficient opportunity to the husband to 
produce rebutting evidence; (c) Although 
the learned Judge has held that the 
defendant has failed to prove any legal 
cruelty against her; the positive tinding 
recorded by him only amounts to saying’ 
that she has tried to exaggerate her 
allegations because her dower was not 
paid. [His Lordship dealt with the evi- 
dence and circumstances of the case 
and proceeded.]. I have no hesitation 
in holding that the husband misbehaved 
in this way,: that he kept a mistress 
in his house along with his wife and 
caused ‘mental’ pain to her in consequence 
and that he must have, when quarrels 
ensued, treated: his wife cruelly; and that 
as the quarrels’ were not and could not: 
be patched up, so long as Musammat Hibia 
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remained in the house, defendant No.1 had 
reasonable apprehension of injury to her 
person. I think that the wife is fully 
justited in . refusing to go and 
live “with her husband so long as there 
18 no undertaking not to keep any -mistress 


‘in his house; she cango to live with 


him only if a separate house is given to 
in order to 
protect her safety it is necessary that she 
should have the option of keeping one 
and one male servant, 
according to her choice, in the house. 
Mr.. Khwaja on behalf of the husband 
agrees to the last mentioned conditions. 
[After discussing the evidence against 
defendants Nos. 2 to 5 and holding the same 
to be nil, his Lordship concluded.| I would 
accordingly allow the appeal in pars, and 
impose conditions on the decree for the 
restitution of conjugal rights. 

Thom, J.—I coneur. 

N. Appeal partly allowed. 
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of will—Onus of proo-. 

In the case of a will if the Court considers that 
the ‘due execution’ has been proved, that in itself 
will amount to a finding that the testator with full 
knowledge ofthe claims of-his relations upon his 
bounty, with full knowledge of the state of his 
properties and with full knowledge of every material 
circumstance, had executed the will. [p 34, col 2.] 

“ In construing a will, the Court has to analyse the 


‘direct or positive evidence as regards the execution 


ofthe will and try totest? the accuracy of that 
evidence remembering all the time what are the real 
elements of suspicion which may attach to the 
execution of the will. Butthis process is not tobe 
reyersed and the Court is notto embark upon an 
inquiry as to whether or not the will has been executed 
‘by discussing seriatim the termsof the will ip. 39, 
cols. 1 & 2 | 

Rules of construction of wills discussed. 

The onus of proving that a will should be admitted 
to probate is onthe person propounding the will, 
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against. ihe judgment and decree of the 
District Judge of Birbhum, dated Novem- 
ber 30, 1931, refusing probate of the will of 
one Ramaprasanna Debanshi, dated 
January 15, 1930. The testator about the 
time of the execution ofthe will was about 
36 or 37 years of age and he died on March 19, 
1930, after having, ib is alleged, executed 
the said will. Sofar asthe signatures on 
the will itself are concerned, it is not 
disputed that those signatures were those of 
the testator. But what is suggested on 
behalf of the objectors is that those signs- 
tures had been put by the testator sometime 
previously on blank pieces of paper and that 
such papers had been left by him with 


-Shyam Sundar Debanshi and that the latter 
‘in conspiracy with a number of 
‘perséns had written out on these blank 
‘papers a will purporting to be a will of the 


other 


testator. In other words, the contention is 
that the body of the willis a forgery and 
ihat there is internal evidence to show that 
the-will itself had not been duly executed 
by the testator. It is further contended 
that if one examines the contents of the will, 
the irresistible conclusion is that the will 
isof such an extraordinary character that 
very grave suspicion must attach to the will 
and that in the circumstances, a Court of 
probate will not admit the said will to 
probate unless and until the propounder 
satisfied the conscience of the Court that 
the willis a genuine one and that it was 
duly executed by the testator and that the 
‘circumstances alleged on behalf of the 
objectors, properly scrutinised and analysed, — 
'do not ‘throw any suspicion whatsoever 
upon the question: of the execution of the 
will by the testator. ra 
Now, the learned Judge Has gone into 
the matter at very great length. He has 
in his judgment discussed almost every 
point that was raised on- behalf of the 
objectors and he finally came to the con- 
clusion that the will was of such an 
extraordinary character, having regard to 
the state of the family of the testator, to 
the fact that the will was alleged to have 
been executed by a young man of36or 37 
and to the character ot the dispositions 
themselves, that taking all the circumstances 
into consideration, it wasimpossible to hold 
that-the will had been executed by the 
testator.. an mw 
The learned Judge after setting out the 
facts relating to the testator’s family and 
the circumstances under which the will 
came tobe executed as alleged, goes cn 
to examine the reasons given by .the pro- 
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pounder why the testator thought it right to 
make a will. Those reasons, according tothe 
learned Judge were insufficient and the learn- 
əd Judge found,that the main reason alleged 
on behalf of the propounder, namely that 
the testator was on terms of enmity with his 
tenants, that the testator had instituted as 
many as 200 sults against his tenants in 
the Settlement Court and that hewas in 
danger of his life, was not a ground either 
substantial in itself or a ground for which 
there was even material in fact. The 
Jearned Judge then goes on to the question 
about the preparation of a draft and 
although he finds that according to the 
propouncer no less than two drafts had 
been prepared, such drafts had not been 
produced and that that in itself was a 
circumstance which cast doubt on the 
question of the execution of the will by the 
testator. Hethen proceeds to examine the 
evidence of the execution, and attestation of 
the execution by the various witnesses 
who had been called before the learned 
Judge. 

In cases of this descripticn although no 
doubt the onus probandi ison the person 
propounding the will, it is useful to 
remember that the proper way to look at 
the question as to whether or not a will 
should be admitted to probate, is to proceed 
in the manner indicated by their Lordships 
of the Judicial Committee in the case of 
Buli Kunwar v. Bhagirathi (1). Their 
Lordships observed that a Court of probate 
must consider first the question of the 
execution of the will. In a case where the 
trial Judge found that the will set up 
before him was a forgery primarily from 
a consideration of ihe contents of the will 
which he considered so extraordinary ag 
toover-balance altogether the evidence of 
the witnesses who spoke to having been 
present and seen the testator sign the 
will and to having themselves signed the 
will as witnesses, their Lordships held that 
the trial Judge's method of procedure in 
discussing the question before him was 
an erroneous one, namely, first, to make 
up his mind about the contents of the will 
and then to look at the positive evidence 
in favour of its execution from that stand- 
point. (Per Lord Davey): See also in this 
connection Palchur Sankara Reddy v. 
Palechur Mahalakshmama (2). 

What is meant by “due execution” will 
be fcund discussed at very“considerable 
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length in a case decided by this Court: 
Woomesh Chunder Biswas v. Rashmohini 
Dassi (3). 1t willtherefore not be necessary 
for usto elaborate the question of the 
“due execution” of the will. If ihe Court 
considers that the “due execution” has been 
proved, that in itself will amount to a 
finding that the testator with full 
knowledge of the claims of his refations 
upon his bounty, with full knowledge of 
the estate of his properties and with full 
knowledge of every material circumstance, 
had executed the will. No dout where the 
circumstances are suchas cast suspicion 
upon the fact of the execution of the will, 
the Court, in examining the evidence 
bearing on that point, will of necessity 
exercise the utmost vigilance and will 
insist upon the propounder removing all 
grounds of suspicion that might exist. 
But it is not permissible to a Court of 
probate to consider aliunde the terms of 
the will, to consider whether the terms 
are generous or not, to consider whether | 
the relations who had nalural and legitimate 
claimnson the testator’s bounty, have Feen 
cut off altogether or not and then to consider 
the “due execution” of the will with pre- 
Conceived ideas and to hold that the onus 
probandi had not been fully discharged by 
the propounder and to refuse to grant 
probate of the will. 

As we had occasion to say the other 
day there is not much difficulty in ascer- 
taining what the law is on the subject 
and if there is as a matter of fact no 
difficulty in ascertaining the law as laid . 
down by eminent judicial authority from. 
the dates of the very early cases reported 
in 2 Moore's Privy Council cases down to 
the present time, thenthe question becomes 
really a question of pure fact, ayeor no, 
whether the evidence of execution as 
spoken to by the attesting witnesses should 
not be given crecence, 

The first witness is the executor, Syam 
Sunder Debansi [His Lordship here discussed 
his evidence and proceeded.] As regards 
Tincari it is said that he is a Naib of the 
Debansis and thattherefore he cannot be 
expected to go against his employers, the 
Debansis. 'There may be some justification 
for an observation of this character but 
the evidence of Tincari doesnot stand by 
itself, The evidence of Tincari has got to 
be taken along with the evidence of the 
various other witnesses referred to above, 
As regards Madan Mohan De, the muktear 
it is stated that he is a very junior 

(3) 21 O 279, l 
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mukhtear and that he is a young man 
of Shyam Sundar’s age. Of course the 
learned Judge had before him the wit- 
nesses, an opportunity which he had and 
which we have not. But we are entitled 
to examine for ourselves the reasons given 
by the learned Judge far discarding the 
evidence of these witnesses. Because a 
persons a ‘very junior mukhtear and a 
young man,that is no reason by itself for 
discarding his evidence. [His Lordship 
dealt with the evidence of other witnesses 
and continued.) There again the learned 
Judge has introduced reasons in his judg- 
ment which do not really bear on the 
question of the execution of the will but 
which really suggest that there were 
reasons for coming to the conclusion that 
the will was a suspicious one. No doubt 
as has been observed above, where the 
clrcumstances are suspicious, the highest 
degreeof vigilance and scrutiny should be 
exercised before the Court grants probate 
of a will. But it all depends upon the 
view-point you take, Ifyou approach the 
question of the execution of the will by 
embarking on an elaborate inquiry as to 
whether or not the contents ofthe will were 
iniquitous or the reverse and try to frame 
your final conclusions on the question of 
the execution of the will in the light of 
what you may. consider about the nature 
ofthe contents of the ‘will, then, in the 
words of their Lordships of the Judicial 
Committee you embark upon an inquiry 
whichis not permissible in a matter of 
this description. 

Jt is not to be understood for one second 
that our reading of the cases of the Privy 
Council is this, that you must confine your 
attention exclusively to the due execution 
of the willand come to a conclusion one 
way or the other, whether probate of the 
will should be granted or not, irrespective 
of therest of the evidence on record. To 
start with, you have to consider the ques- 
tion of the execution of the will and direct 
your mind towards a close scrutiny of the 
evidence bearing on the question of the 
execution of the will. But at the same time 
you are not to overlook or disregard 
such elements of suspicion as may be 
brought to your notice, , 

In other words, you are to analys 
the direct or positive evidence: as regards 
the.execution of the will and try to test 
the accuracy of that evidence remembering 
all the time what are the real elements of 
suspicion which may attach to the execu- 
tion of the will. Even at the risk of repeat- 
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ing what we have already said, it may be 
stated atonce. and finally that the process 
is not tobe reversed and that you are not 
to embark upon an inquiry .as to whether 
ornot the will has been executed by dis- 
cussing seriatim and at considerable 
length the terms of the will. From this 
point of view many of the criticisms urged 
as against the positive evidence bearing 
on the question of the execution do not 
bear scrutiny and examination and cannot 
be regarded as matters forming just 
grounds for refusing probate. We accept 
ag correct the evidence of the execution of 
the will. l 

Now, as the learned Judge has discussed 
the nature of the terms of the will, it is 
just as wellto m:ke a brief reference to it. 
[His Lordship discussed the terms and 
prozeeded.}| Now, to put it very shortly 
we donot think that the evidence of execu- 
tionis unsatisfactory, we do not think that 
the evidence of execution is unreliable; on 
the contrary we are of opinion tht ‘all 
the available evidence that could be got 
has been produced by the propounder and 
he has finally discharged the onus that 
lay on him. 

To sum up our conclusions, we are of 
opinion that the learned Judge started 
with a prejudice against the propounder, 
such prejudice having its origin in what 
he considered to be the iniquitous charac- 
ter of the will. He came to the conclusion 


‘that the will was an extracrdinary one, 


he came to the conclusion that the testator 
had no reasons whatsoever for making the 


will, that he was a young man of 37 and 


that unless danger, palpable danger, had 
been shown to exist threatening his life 
there was no reason for him to execute 
the will. The learned Judge based his 
judgment really on these two points and 
then he proceeded to consider the question 
of tha execution of the will. Now, i one 
is satishied about the factum of execution 
you are not entitled to pay exclusive atten- 
tion to the terms of the will. 

The testator apparently had tofight a 
large army of refractory and recalcitrant 
tenants. That is not denied by the wit- 
nesses, for whit is suggested is that at the 
time of the execution of the will he hag 
come to terms with a large body of his 
tenants, that he was in the habit of addres- 
sing his tenantry who belonged to the 
Muslim faith by endearing terms and that 
he didnot entertain apprehensions about 
his life. Shamsundar has given 4 detailed 
and graphic account of what the testator's 
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‘apprehensions were, and if once Sham- 
sundar’s.storyis accepted then you must 
come tothe conclusion that the testator for 
reasons of his' own may have thought it 
necessary to make this testamentary dis- 
position of his properties lest on his death 
disputes and differences arise and render 
it possible for interested parties to squander 
away his properties including the patri- 
mony that he had inherited. If once this 
conclusion is reached then all the elaborate 
reasons given by the learned Judge about 
there being no reason in existence for 
the making of the will would disappear. 
We are further of opinion that the 
‘reasons. given by the learned Judge for 
the finding that it was a forged will are 
‘insufficient and further that under no cir- 
cumstances could Shyamapada Mukherji 
have been disbelieved. Nor was there any 
justification for coming to the conclusion 
that Baidyanath had come to Court to 
retail astory packed with untruths and 
supported by fanciful theories. There are 
no reasons for dismissing Syamsundar 
with the curt observation that because he 
was an interested party, therefore 1o reli- 
ance should be placed on his: testimony. 
If the theory of interestedness were to 
prevail the same standard must be applied 
to the defendant's witnesses and it cannot 
be denied that Kamal Kumari was as 
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much interested in upsetting the will as’ 


Syamsundar was for supporting the will. 
We have already given sufficient reasons 
for coming tothe conclusion that the terms 
of the will; looked at fairly and squarely 
and from the point of view of the circum- 
stances surrounding the testator, and 
being not unmindful of what had gone 
‘on inthe past with him, are not extraordi- 
nary. i 
= Kamal Kumari was deprived because 
she never pulled on well with her husband, 
she hardly lived with her husband, she 
came only thrice during the whole course 
‘of her married life and on each occasion 
she stayed only a few days and her subse- 
quent conduct showed that she did not 
care much for her husband but she was 
interested only in securing a large slice of 
the husband’s properties. Taking all 
these circumstances into consideration and 
being not unmindful of what has been 
‘observed by the learned Judge asa judge 
of fact and of the circumstances that in 
‘questions relating to facts although regard 
must be had to the finding of a Court of 
first instance, the appellant is entitled to 
invite usto come to our own independent 
9°’ 
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conclusions thereon, We are unable to 
agree with the terms of the judgment and 
we have no other alternative but to direct 
that the judgment and decree of the Court 
below should be set aside and that this 
appeal be allowed with costs andthat pro- 
bate of the will should. be granted. We 
assess the hearing-‘ce in this appeal at ten 
gold mohurs. In view of the ‘terms of our 
judgment the order appointing the Nazir 
of the District Court as Administrator 
pendente lite to the estate of the deceased 
must cease to heve operation. 

S. K. Ghose, J.—I agree. ; 

N. A. Order accordingly. 
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LAHORE HIGH COURT 
Criminal Appeal No. 28'of 1931 
July 9, 1931 

BHIDE AND CURRIE, JJ. l 
MUZAFFAR AND ANOTHER—APPELLANTS 
versus 


EMPEROR—Oprositse Party 

Criminal Procedure Code (Act V of 1€98), £. 4: 3— 
Interference withj;udgment of acquittal on question 
of, fact—Principles—t’enal Code (Act XLV of 18€U), 
ss, 392, 300, Ezcep. 4— Accused armed with spears 
and lathis—Injuries sustained suggesting intention 
of accused—Offence under s. 352, 17 made out. 

In order to justify interference with a judgment 
of acquittal on a question of fact, itis sufticient if 
the finding is clearly wrong on the evidence, ard 
unreasonable in the opinion of the Appellate Court, 
whether or not the uvpreasonableness amcunts 
to perversity, stupidity or incompetence; 
but upon sound principles cf criminal juris- 
prudence the indications of errors in a judgment 
of acquittal ought to be clearer and more palpable 
and the evidence more cogent and convincing in 


‘order to justify its being set aside than would be 


necessary in the case ofa judgment of conviction. 
Emperor v. Chattar Singh (1), followed. [p.38; col. 
1 ` l 


la a fight that took place between two sets of 
men, itappeared that the accused were armed with 
spears and other snarp edged weapons and lathis 
and persons on the other side were armed with 
lathis only. From the nature of the injuries sus- 
tained, inflicted with spearsin theside, breast and 
abdomen, it was clear that the assailants had the 


-~ intention to cause death : 


Ileld, that the offence was one of murder punish- 
able under s. 302, Penal Code and was not covered 
by the fourth exception to s 204. 'p.i9,col 1.) .. 

Men who go to.attacx their opponents with spears 
and vaholas must be held to have, if not the defi- 
nite intention of killing, at least the knowledge 
that they are likely to inflict such injuries 
as will result in dzath. [zbid.] 


Or. A. from an order of the Additional 
Sessions Judge, Mianwali, dated Novem- 
ber 19, 1930. i 

Mr. B. R. Puri, for the Appellants. 

Mr. R. C. Soni, for the Crown. 

Currie, J.—On April 7, 1932, two men, 


~ 1994 ; - 


Abbas Khan and Muzaffar Khan were kil- 
led in the village Mauza Khel, while others 
were injured. Eleven men were tried on 
charges under ss. 302, 326 and 324 read 
with s. 149, Indian Penal Code. Eventual- 
ly the learned Additional Sessions Judge 
convicted twomen Muzaffar and Sadullah 
Khan, finder s. 304 part 1, Indian Penal 
Code and sentenced them to transportation 
for life. Sadullah Khan was also convicted 
under s. 326, Indian Penal Code. They were 
acquitted on the remaining charges and 
the remaining nine. persons were acquitted 
entirely. Muzaffar and Sadullah Khan 
have appealed against their conviction and 
sentence and the Crown has appealed 
against their acquittal on the charge of mur- 
der. The Crown has also appealed against 
the acquittal of three of the persons who 
were acquitted by the Additional Sessions 
Judge, viz., Khan Zaman, Ghazi Khan 
and Mohammad Khan. 

The prosecution story is to the effect that 
there had been a heavy shower that after- 
noon. About digar-wela, say between 4 and 
5 P. M., Sardud Khan went out to the small 
bund in the lane outside his house. He 
has given various reasons for this. At one 
time he stated that he went to see the bund, 
at another time thut he went to cut the 
hund as water was coming into his com- 
pound and thirdly that he went to divert 
the water into his bhore or enclosuie. Ac- 
cording to his story, he found there eleven 
men of the opposite party, Mohammad Khan 
and Sadullah Khan being armed with va- 
holas and mattocks ‘while the remainder 
were armed with spears. An altercation 
ensued and men of his party arrived. His 
son, Abbas Khan, was the first person at- 
tacked and then Muzaffar Khan came ard 
was attacked with the result that these men 
died. Then Kamand Khan, P. W. No. 6, 
appeared on the scene and was attacked. 
Then he himself was assaulted. Hayat 
Khan, P. W. No. 7, then appeared and was 
chased and on their return frcm the pursuit 
of Hayat Khan, the party injured Musam- 
mat Chandne, P. W. No. 8 and Musammat 
Sahiban, P. W. No. 9, who were attending 
to the two dead men. The dead and the 
injured were then removed to the old Police 
chauki near by. A constable, Abidullah, 
P. W. No. 11, appearel on the scene and 
took- Sardud Khan to the Police Station 
where he made the first information report 
at 7-30 P. M. l 

Ghazi Khan, respondent gave a blank 
denial and so did Khan Zaman who stated 
that he resided at his own vandah Moham- 
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mad Khan also blankly denied the commis- 
Muzaffar Khan offered- 
an absurd explanation: of the ipjuries found. 

Khan made. 


sion of the offence. 
on his person and Sadullah 
a long statement making out that the com- 
plainants were the aggressors. He stated 
that he was trying to stop water from-enter- 
ing his courtyard when Sardar Khan and 
others of his party came and asked him 


to go with them to the Mohar Land. - He 


accordingly accompanied them and while 
they were talking loudly about the flowing 
of the water of the lane, Sardud Khan and 
Kamand Khan came out with four or five 


others and overtook them near the old- 


Police post and began to assault them.’ He 
himself ran away. He received -a vahola 
blow on the head at the hands of Hayat 
Khan and became unconscious. The pro- 


secution case rested on the evidence of ' 


Sardud Khan, Kamand Khan, Hayat Khan 
and the two women, Musammat Chandne 
and Musammat Sahiban. These witnesses 


agreed in giving the leading part in the’ 


affray to Sardar Khan. But Sardar Khan 
fortunately for himself was in a position to 
prove the alibi put forward by him to -the 


effect that he was travelling to Mianwalian- 


the same lorry as a Sub-Inspector of 
Police at the time the affray is said to 
have taken place. The learned Addi- 
tional Sessions Judge accepted the alibis 
put forward by Jaffar, Dost Mohammad, 
Allah Dad, Mugarrab and Shah Jahan 
which were supported in his opinion, by 


convincing evidence coupled with the fact - 
that these men bad no injuries on their 5 


persons. He was obviously not impressed 
by the evidence for the prosecution and 
remarking that a person, who has no 
injury, should be convicted of having 
taken part in the attack only on very 
cogent evidence which does not exist, 


acquitted Ghazi Khan, Khan Zaman and 


Mohammad Khan, who had no injuries 


on their persons. l 
The learned Additional Sessions Judge 

further accepted the story put forward by 

two defence witnesses, D. Ws. Nos. 5 


and 6, that originally Hayat Khan had. 


started for the Police Station to make 
the report but had been recalled with a 
view to implicating a larger number” ant 
that it was only the arrival of the con- 
stable on the scene that caused the report 
to be made when it was. Certainly there 
is nd other explanation of the failure of 
any one to report the case pivmptly at 
the Police Station which is only-a quarter 
of a mile distant. ., ee 
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In ‘arguing the case for the Crown Mr. 
R.C. Soni admitted that no reliance 
could be placed on the statements of 
Hayat Khan! and Musammat Chandne 
which were atissue of contradictions and 
absurdities. Thus the only evidence to 
which he has invited our attention, is that of 
Sardud Khan, Kamand Khan andMusammat 
Sahiban. The latter lady however cannot 
obviously be relied upon, as in very many 
instances her statement before the Sessions 
Court is diametrically opposed to what she 
had stated before the police or the Com- 
mitting Magistrate. As regards Sardud 
Khan and Kamand Khan it appears to 
me that what they say must be received 
with some caution in view of the fact 
that the learned Addgitional Sessions 
Judge has heid that six out of the 11 
persons against whom they gave evidence 
had succeeded in proving alibis. It is 
urged that Khan Zaman was named in 
the First Information Report as having 
struck Sardud Khan with a spear and 
this story has been maintained through- 
out unaltered. As regards Mohammad 
Khan it is urged that three of the asses- 
sors were of opinion that he was present 
but took no active part in the fight. As 
against Ghazi Khan it is pointed out that 
Sardud Khan states that he definitely 
saw him slab Abbas Khan and Kamand 
Khan supports this less definitely. He 
was also absccnding until the 20th. Now 
whatever view one might have taken, if 
one had beentrying the case, as regards 
the guilt of these men, the question to 
be considered is whether there are suff- 
cient grounds for inteifering with the 
findings of the Additional Sessions Judge. 
The principle governing appeals from 
acquittal was enunciated in King-Emperor 
a Chattar Singh (1), where it was said 
that : 


case the learned Ad- 
ditional Sessions Judge is in agreement 
with the unanimous opinion of the assessors 
as regards two of the respondents, Khan 
Zaman and Ghazi Khan. As regards the 
(1) 7 P.R 1904 Or; 97 PLR 1204; 1 Or, L J 
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third respondent the majority of the 
assessors, though of opinion that he had 
been present, thought that he had taken 
a minor part in the affair. As already 
noted the only evidence to be considered 
is that of Sardud Khan and Kamand 
Khan and if these men are found tobe . 
unreliable as they had been as ¢%egards 
lhe majority of the persons against whom 
thay have given evidence, it cannot be 
said, in my opinion, that the Additional 
Sessions Judge was clearly wrong in re- 
fusing to believe them as regards the three 
respondents who had no injuries on “their 
persons. I would therefore dismiss the. 
appeal of the Crown as regards Khan 
Zaman, Ghazi Khan and Mohammad 
Khan and direct that they be set at liberty. 
As regards the two men who have been 
convicted, Muzafar and Sadullah Khan, 
there can be nc doubt,.in my opinion, 
that they were present and took part in 
the affray. Sadullah Khan in fact admits 
his own presence and both of them bore 
traces of injuries which cannot be otherwise 
explained. I would therefore hold that 
the learned Additional Sessions Judge was 
right in his conclusion as regards the 
presence and participation in the fight of 
these two men. 

Ihe only question that remains there- 
fore for consideration is whether the learned 
Additional Sessions Judge was right in 
convicting these two men under s. 304-], 
Indian Penal Code, or whether they should 
have been convictcd of the offence of 
murder. The learned Additional Sessions 
Judge had held that there being no 
sufficient reliable evidence as to how the 
fight ccmmencec, it should be presumed 
that it took place suddenly and therefore 
the offence was covered by the fourth ex- 
ception of s. 300, Penal Code. Now, in the 
present case it is clear from the nature 
of the injuries sustained by Abbas Khan 
and Muzaffar Khan that they were the 
subject of a savage attack carried out 
with spears. Abbas Khan had one incised 
stab wound passing through the second 
intercostal space and through ithe left 
ventricle of the heart. Apart from that, he 
had another contused wound on the outer 
side of the right upper arm and ten con- 
tusions and other abrasions caused by blunt 
weapons. He died as the result of haemor- 
rhageand shock from the incised stab 
wound ofthe chest which passed through 
the heart. 

Muzafar Khan had no less than three 
stabs, one passing through the pericardium 
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and the right and left ventricle of the heart, 
the second entering the abdominal cavity 
and the third entering the liver. Kamand 
Khan had five incised wounds caused by a 
sharp-edged weapon. Apart from this other 
injuries Sardud Khan had one gaping 
incised wound in the chest and Musammat 
Chandne had an incised wound—Hayat Khan 
had only a contused wound. On the other 
hand, of the two convicts Sadullah Khan had 
three contused wounds, ascratch anda cut 
on the left border oftongue caused by his 
own teeth. Muzaffar had a _ contused 
wound on the right parietal bone, a scratch 
on the right knee and a contusion on the 
right temple. It is thus evident that ihe 
assailants were armed with spears and other 
sharp-edged weapons probably, as stated, 
with mattocks {vaholas) as well as with 
dangs or lathis. From the nature of the 
injuries sustained, inflicted as they were 
withspears inthe side, breast and abdo- 
men, there can be no doubt, to my mind, 
that the assailants had the intention to 
Gause death. It is clearly taking undue 
advantage to use spears and vaholas on men 
armed with lathis. 

As regards the origin of the fight, the 
learned Additional Sessions Judge remark- 
ed: 


“Jn view of the application (under s. 115, Crimival * 


Procodure Code) that was pending against him it 
is probable that he had gone to stop the flow of 
water inthe direction of the bhora of Mohammad 
Khar In any cise the origin is obscure, so the fight 
must be presumed to be a sudden one.” 

It is clear that the fight took place over 
the bund inthe lane. From the injuries of 
the two parties it is patent that Muzaffar 
and Sadullah Khan with other supporters 
came onthe scene and attacked Sardud 
Khan and his men. The very fact that 
they were armed with spears shows that they 
intended to attack the opposite party and 
sallied forth with that intention. Peaceful 
men are not ready armed with spears when 
a sudden fight occurs. I therefore am of 
opinion that the learned Additional Sessions 
Judge was clearly wrong in holding that 
the fight was a sudden one and that the 
offence committed by Muzaffar and Sadullah 
Khan was covered by the fourth exception 
tos, 300, Penal Code. Men who go to 
attack their opponents with spears and 
vaholasmust be held tohave, if not the de- 
finite intention of killing, at least the 


knowledge that they are likely to inflict ` 
‘such injuries as will result in death. I 


would therefore hold that the offence of these 
men was one of murder punishable under 
g, 302, Penal Code. The prosecution 
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evidence is however unsatisfactory as to the 
part played by each of the two men. Pur- 
ther the prosecution have ot frankly stated 
how the fight arose. In these circumstances 
[am not prepared to enhance the sen- 
tence, The Crown appeal is therefore 
accepted as regards Muzaffar and Sa- 
dullah to the extent of modifying the section 
under which they are convicted to s. 302, 
Penal Code. As regards the remaining 
respondents the appeal is dismissed and 
they are to be released. 

Bhide, J.—I agree. 


N, Order accordingly. 
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PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 309 of 1932 
July 12, 1933 
Wort, Acta. O. J , ANo KULWANT SAHAY, J. 
LAKHI PRASAD SINGHANIA AND 
ANOTHER — APPELLANTS 
VETSUS 
UGRAH MISRA AND ofHERS— 
RestONDENTS 

Provincial Insolvency Act (V of 1929), s. 6 (g)— 
Suspension of payment—What amounts to —Prin- 
ciples to determine if statement of debtor amounts 
to suspension of payment—O ffer of available cash and 
security for balance of debt—Admission of debtor, if 
sufficient. 

When it has to be decided whether a debtor's 
statement amounts to sus pension of payment or not, the 
following principles may be applied. The first is 
that a mere statement by a debtor that be is unable 
t pay his debts, however insolvent he may be, is 
not necessarily a notice within the meaning of the 
Act that he is suspending or about to suspend pay- 
ment.. The second principle is that one has to 
ascertain what the words used by the debtor would 
reasonably and ordinarily mean to the mind of a 
creditor. The third is that in construing the state- 
ment ofthe debtor it has to be seen whether he 
has clearly indicated that not only is he not going 
to pay a particular creditor but that he intends to 
deal with his creditors collectively Although no 
written notice of such suspension is necessary, yet 
it must be ina senseformaland mast not merely 
be the result of a casual conversation. Crock AL 
Morley (1) and Clough v. Samuel (2), relied on |p. 


40. col. 2 p 41, col 1.] l 
Where the debtors offered to their creditors such 


cash as was in their possession and segurity for the 
balance of the debt: 

Held, that it was nota mere refusal to pay ora 
refusal to treat with the Greditors under any circum- 
stances and could not be treated as notice of suspen- 
gion and that the admission of the debtors was not 
sufficient to bring it within the meaning of s. $ (g), 
Provincial Insolvency Act. |p 41, col } | 

Mic. A. from a decision of the Additional 
District Judge, Bhagalpur, dated Decem- 


ber 20, 1932 
Messrs. S. M. Mullick, S. N. Bose and K.- 
P. Shakul, for the Appellants. 
Mr. K.N Lal, for the Respondents. 
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- Wort, Actg. Jo an appeal from 
a decision of the Additional District J udge 
of Bhagalpur nfine regaz the appellants 
insolvents. Haying regard to the conclu- 
sion at-which we have arrived in the case 
the only, substantial matter which we have 
ta consider. is whether the learned Judge 
was right in coming to the conclusion that 
tke appellants had given a notice of suspen- 
sion of payment within the meaning of s. 6 
(g), Provincial Insolvency Act. The res- 
pondents to this appeal were amongst other 
persons, petitioning creditors, against, the 
appellants. The respondénts were owed a 
sum of Rs. 18,500 for money deposited with 
the appellants in the businessof the appel- 
lants as bankers. The appellants carried 
` on business as cloth merchants and bankers 
and it was in these circumstances, as I have 
already indicated, that the money was 
deposited by the respondents and that the 
debt of Rs. 18,500 was incurred by the ap- 
pellants. The’ petition alleged a number 
of acts of insolvency, the two main ones 
being first that the appellants -had been 
guilty of executing a fraudulent conveyance 
with intent to defeat their Creditors; and 
secondly, that they had on October 28, 1932 
given notice of suspension of the payment 
of their debts. The learned Judge heard 
the evidence of the respondents-petitioners 
and part of the evidence ‘of the appellants; 
but, as hesitates in his judgment, he found 
if unnecessary to allow further evidence 
to be given after a certain stage in the evi- 
dence ofthe appellants, by reason of the 
fact that in his opinion the admission made 
by the second witness Chirinji Lall on De- 
half of the appellants was sufficient to 
establish an act of insolvency inasmuch as 
in his opinion that admission amounted to 
their having given notice on October 28 of 
suspension of payment. In these circums- 
tances he refrained from either hearing the 
evidence or considering whether the other 
main act of insolvency had keen committed, 
namely, whether the appellants had ‘execut- 
ed a fraudulent ‘conveyance to defeat 
thair creditors. The evidence related to. a 
mortgage which was, executed in April, 
1932, in favour of the firm of their father-in- 
law Harnath Rai Binjraj. This mortgage 
was executed in April, but not registered 
until the following July. That evidence, ag 
I have already stated, was the basis’ of the 
respondents’ allegation that the appellanigs 
had committed this further action of in- 
solvency. Bq for as the question of the 
suspension of payment was concernéd the 
learned Judge makes this statement: 
. e° 
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“In view of the admission made by Chirinji Lal, 
one cf the partners in the firm Baijuath Jcdhraj on 
the point of notice of suspension of payment on 
October 28, 192]. I have not thought it necessary. to 
take further evidence on the other alleged act of in- 
solvency.” 


The learned Judge then goes on ‘to state 
the evidence or admission upon which he 
relies. It was this: Chirinji Lal in hès evi- 
dence in chief states that four persons, 
wkom he names, who were the petitioners 
in Czse No. 61 came on 
for payment of their money. They were- 
told by the witness Chirinji Lal that they 
could take all the money he had, but they 
asked for payment in full. Then he ig 
supposed to have said: 

. “I said they could take all the mcney I had and for 
the rest they could take a mortgage on my dues or 
properties, which they like.” 

as the deposition reads but I assume it 
means “whichever they like.” The learned 
Judge, as I have stated, relied upon that 
So-called admission by the appellants’ 
witness in coming to the conclusion that 
this act of insolvency had been committed, 

The case is not without some difficulty’ 
but in determining this point, namely, 
whether the aprellants had 
Suspension, it is necessary to have. 
In one’s mind certain principles cf law 
been laid down fiom 
time totime with regard to this matter. 
It may be saidin this connection that the. 
Provincial Insolvency Act is nothing 
more than a copy of the Bankruptey Act 
of England in this respect and that Leing 
so the, authorities. which have been 
decided from time to time on this provision’ 
in the English Act are necessarily 
authorities for this Court. I may add that: 
ihe English cases to which I shall refer 
have been ielied upon by the High Courts. 
There are two main authorities which 
have dealt with this question: one is the- 
case of Crook v. Morley (1) and the otheris 


October and asked ` 


given notice of- 


@ 


the case of Clough v. Samuel (z). Without- 


stating or referring in detail to the judg- 
ments of the learned Law Lords in those 
cases I think it may be stated that two’ 
or three principles can be deduced from 
those judgments. The first is that a mere ` 
Statement by a debtor that heis unable 


to pay his debts however insolvent he . 


may be, is not necessarily a notice within: 
the meaning of the Act that he is suspend- 
ing or about to suspend payment. The- 


second principle seems tobe that onehas . 


(1) (1891) A © 316; 61 LJ QB 97; 8 Morrel 297. 
63 Lu 39 


12) (1905) A O 442; 74 LIK BSI: 21 TLR? 
702; 12 Manson 347; 54 W R-114;98LT-491, . °° & 
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to ascertain what the words used by the 
debtor would reasonably and ordinarily 
‘mean to the mind of a creditor. The 
third is that in- construing the -statement 
of the dektor it has to be seen whether-he 
has clearly indicated that not only is he 
nob going to pay 2 particular creditor but 
that he*intends to deal with his creditors 
collectively. It may be added that it has 
long since been decided that although no 
written notice of such suspension is 
necessary, yet it must be in a sense formal 
and mustnot merely be the result of a 
casual conversation. . Applying these 
principles we have to decide whether in 
the circumstances of this case the learned 
Judge was right incoming to the conclu- 
sion that the statement made by one of the 
appellants’ witnesses was sufficient to enable 
him to come tothe conclusion that they 
had given notice that they either had or 
were about to suspend payment. In this 
case it is in evidence, and J do not think it 
is seriously disputed by the respondents, 
and -indeed from one point of view il can be 
seen that the learned District Judge 
accepted atleast a part of the statement, 
namely that the appellants offered some 
sort of payment to the petitioning creditors. 
In other words, -it was not a mere refusal to 
pay or a refusal to treat with the creditors 
under any circumstances. In fact the 
statement which has been accepled by the 
District Judge is to the effect thatthe 
appellants offered such cash as was in 
their possession and security for the 
remainder of their debt and in this con- 
nection it was urged by Mr. Sushil Madhab 
Mullick on behalf of the appellants that not 
only was it impossible to treat the state- 
ment made by the appellants asa notice of 
suspension, but if their evidence was taken 
at its face value it was a statement which 
was diametrically opposed to the conclusion 
arrived at by the learned District Judge, 


that is to say, the mere offer of the appellants - 


totreat with their creditors and offer them 
elther security or part-security and part 
cash was -an indication -that they 
were not suspending payment. In 
this connection there is a reference inthe 
case of Clough v. Samuel (2) (at p. 447*) by 
Lord Macnaghten to a statement made 


previously by Lord Selborne in the case of - 
Crook v. Morley (1) and thestatement which - 


Lord Selborne is supposed to have made 
is to this effect Putting words 
mouth of the debtor he said: 

“I amin a position at the present moment in which 


*Page of (1905) A O—[Had,] es 
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it is impossible for me to go on pAying my creditors ` 
who may apply to mein the ordiadyy course of trade, 


and if J pay the first who apply thera will be. nothing 
left for the rast, 


That was construed, as Lord Machdaghten 
points out, as being a definite ‘notice of - 
suspension, -but it must be noticed. that it: 
was a clear indication that the debtor was 
paying nobody, and if he paid one there ` 
would be nothing left for the others; in ` 
other words, if was a clear indication in the 
circumstances which have been stated to be 
the true test in tha case, namely, whether — 
there was not only a cléar intention to decline 
to pay one creditor but to treat with the ` 
creditors collectively. I am not unmindful 
of- the fact that the words which I have - 
quoted from Lord Macnaghten’s judgment 
are Irom a dissenting judgment; but he was, 
as {have already pointed out, referring to 
the words of Lord Selborne inthe case of- 


Crook v. Morley (1), which was also 
a case of the lJllouse vof- Lords 
‘and the authority of which is not 


denied. Taking the cirsumstances into ` 
consideration I am quite clearly of opi- 
nion that the learned District Judge was ° 
not justified in coming to the conclusion 
that there was an admission of the ap-- 
pellants that they were giving notice either 
that they had suspended or were- going: 
to suspend payment. I wish to be: care- - 
ful in saying that the admission itself- is 
not ‘sufficient and if there was nothing else - 
it would have to be held that that was 
insufficient to- bring it within the mean- ` 
ing of cl. (g) s. 6, Provincial Insolvency 
Act. There 1s this to be ‘remembered: 
the respondents’ witnesses had given’ a 
somewhat different version of the case. 
Their witnesses although perhaps from one 
point of view they may be considered to 
have given evidence which was somewhat 
contradictory yet made on the whole state- 
ments which. were largely opposed to that - 
statement or admission to which I have- 
just been referring. -Some of their wit- 
nesses went so far as to say that th® ap- 
pellants had stated that they were going 
to suspend payment. There is some: dif- 
ference or some conflict in the evidence ag ` 
to exactly when they were going to sug- - 
pend payment as there is also some con- 
flict as to -the exact words which- were 
used. But this'is a matter, as I shafi 
presently point out, for the learned Dis- 
trict Judge, 7 

To sum up that part of the case it js 
clear as I have said that the admission 
alone is insufficient. The learned, Judge 


` has expressed no view as to the valueof 


e 
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the evidence gWen by the respondents. 
He has relied Aolely upon the admission 
of the appellefts. That being so and lt 
also being a fact that the learned Judge 
has not considered the question of whe- 
ther the other act of insolvency was com- 
mitted or not it becomes necessary for the 
learned Judge tocome to a determination 
on that question. Had the evidence been 
such that we could have come to the con- 
clusion that the alleged suspension of pay- 
ment could not have been made out that 
part ofthe case would have been finally 
disposed of by this Court. But having 
regard to the circumstances to which I 
have referred to in some detailit becomes 
necessary, whilst sending the case back for 
the learned Judge to determine the ques- 
tion of whether the other act of insolvency 
bad been committed, for him also to de- 
termine the question of whether the ap- 
pellants had given notice of suspension. 
For ihat purpose he must not only take 
into consideration the so-called adimission 
of the appellants but also the evidence 
of the respondents and come to a finding 
of fact accordingly. The appellants will 
be entitled to adduce such evidence as 
they were about to adduce when it appears 
that they were stopped by the learned 
District Judge. As far as can be seen 
from the record ihe respondents adduced 
the whole of the evidence which they 
thought necessary in the circumstances, 
and if in fact they closed their case, as 
the order sheet seems to show, then, they 
will not be entitled to adduce further 
evidence in the case. To repeat myself, 
the appellants will be entitled to adduce 
evidence as to the alleged act of insol- 
vency based on the alleged fraudulent 
conveyance, also on the question of whether 
they are in a position to pay their credi- 
tors or not. That being so the ease will 
go back to the learned Judge to he heard 
and determined according to law. The 
order ef adjudication will be set aside 
and necessarily the vesting order will 
go with it. The costs of this appeal will 
abide the result of the hearing before the 
learned District Judge. Let ihe record be 
“sent down at once. 
Kulwant Sahay, J.—I agree. 
N. Case remanded. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1917 of 1930 
February 28, 1933 
Manik AND Jack, Jd. 
NIHARMALA DEBEE - DEFENDANT 
—APPELLANT 
VETSUS 
SAROJEBANDHU BHATTACHARJ YA— 
PLAINTIFF— RESPONDENT 

Mortgage—Suit on mortgage— Omission to implead 
part-owner of equity of redemption—Purchaser's right 
tosue part-owner for possession. 

A purchaser of property in execution of a mortgage 
decree can bringa suit for possession against a 
purchaser of a portion of the right of redemption 
who had not been made a party to the mortgage suit, 
and a decree for possession can be passed in his 
favour subject to the latter’s right of redemption, if 
the mortgagee was not aware ofthe transfer of the 
right of redemption at the time of the mortgage suif. 
Kalu Sharip v, Abhoy Charan (11), Bhagaban Chandra 
v. Tarak Charan (12), Bhodat Shaik v., Lakshmi- 
narayan Dutt (13), followed. 

[Case law discussed | 


C, A. against appellate decree of the Sub- 
Judge, Burdwan, dated January 31, 1930. 

Messrs. Rupendra Kumar Mitra 
and Saratkumar Chatterji, for the Appel- 
lant. 

Mr. Apoorbadhan Mukerji, 
pondent. . 

Mallik, J.— This appeal arises out of a 
suit for declaration of title to some lands 
and for recovery of possession of the same. 
The property originally belonged to ore 
Kamaladdi Mandal and his brothers. 
About 1888 one of the brothers and the 
heirs of the other brothers mortgaged the 
property to one Surjyakante Bhattacharjya, 
the maternal grandfather of the plaintiffs. 
Surjyakanta, in October, 1&88, executed a 
wil), by which he devised his properties 
to his daughter Gopendrabala Debee and 
died, Gopendrabala, in 1889, took probate 
ofthe will. In June, 1891, the mortgagors 
executed an instalment mortgage bond in 
favour of Gopendrahbala; In the year 1895 
a rent suit was brought against the mort- 
gagors for the rent ofthe lands, a decree 
was obtained and, when the property was 
put up to sale in execution ofthe decree, 
one Ahmaddi purchased one half-share of 
the holding, thereby acquiring the right, 
title, and interest of the mortgagors of the 
property and becoming the holder of the 
equity of redemption in respect of one- 
half share of the property. In the year 
190] the plaintiffs who, as I have said bee 
fore, are the sons of Gopendrabala, the 
daughter of Surjyakanta, instituted a suit 
upon the mortgage bond of 1591. In this 
suit Dowever Ahmaddi was not impleaded 
as a party, 


for the Res- 


` 
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The plaintiffs obtained a mortgage 
decree on June 26, 1902, and, in execution of 
that decree, they purchased the propertiés 
on June 15, 1904 and obtained symbolical 
possession. In 1902 the landlord had obta- 
ined arent decree against Ahmaddi and 
in execution of that decree the property 
was put up to sale and defendant No. 11 
purchased the right, title and interest of 
Ahmaddi on May 11,1903. Thereafter, on 
February 15, 1916, the plaintiffs instituted a 
suit for possession of the properly in ques- 
tion onthe allegation that defendant No. 11 
who had beenin possession was resisting 
them from obtaining possession thereof. 
The defence inter alia was that the plaint- 
iffs were not the heirs of Surjyakanta, that 
the mortgage was not a valid mortgage 
and that the plaintiffs could have no relief 
against the contesting defendant, namely, 
defendant No. 11, who was the purchaser 
of the equity of redemption, the person 
whose interst the defendant had purchased 
not having beenimpleaded in the mortgage 
suit. This defence was negatived by both 
the Courts below and the Courts below 
have given a decree to the plaintiffs, sub- 
ject io the contesting defendant's right 
of redemption. Defendants Nos. l11-1 and 
11-2, who are the heirs of the contesting 
defendant No. 11, have appealed to this 
Court. 

The facts relevant for the purpose of 
the present appeal thit would emerge 
from what I have stated above are these: 
(1) the plaintiffs purchased the mortgaged 
property on June 15, 1904, in execution of 
their mortgage decree dated June 26, 
1902; (2) defendant No. 11 had purchased 
a portion of the interest of the mortgagors 
and thereby had become the owner ofa 
part of the equity of redemption on May 11, 
1903; and (8) the plaintiffs in their mort- 
gage suit had made the original mortgagors 
parties but left out Ahmaddi who had 
acquired the right of redemption in respect 
of a part of the properties and whose right 
was subsequently purchased by defen- 
dant No. 11, The question is whether under 
these circumstances the plaintiff's suit for 
possession against defendant No. 11 was 
maintainable or not. On behalf of the 
appellants who, as I have stated above, 
are the sons of the contesting defen- 
dant No. 11, the contention was that the 
suit could not be maintained, whereas 
on the side of the respondents it was urged 
that it was maintainable. 

Both parties have cited a number of 
decisions in respect of their respective 
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contentions. The princip& decisions relied 
on by the appellants aren Grish Chunder 
Mondul v. Iswar Chunder Rui (1), Habibul- 
lah v. Jugdeo Singh (2), Aghore Nath 
Bannerjee v. Deb Narain Guin (3), 
Krishtopada Roy v. Chaitanya Charan 
Mandal (4), Hargu Lal Singh v. Gobind 
Rai (>) Madan Lal v. Bhagwan Das 
(6) and lastly Bijat Saran v. Bageshwari 
Praasd Bahadur Sahi (7) which is a de- 
cision of the Judicial Committee of the 
Privy Council while those on which the 
repondents placed reliance are Protap 
Chandra v. ishan Chandra (8), Jugde Singh 
v. Habibullah Khan (9), Gangadas Bhattar 
v. Jogendra Nath Mitter (10), Kalu Sharip 
v. Abhoy Charan (11), Bhagaban Chandra 
v. Tarak Chandra (12), Bhodai Shaik v. 
Lakshminarayan Dutt (13), and some deci- 
sions of {he Bombay High Cort. 

Mr. Rupendrakumar Mitzra'’s contention 
was that there was a divergence of opi- 
nion not only among the. different High 
Courts in India but also inthe decisions 
of this Court as to whether the purchaser 
at a mortgage sale can recaver possession 
from the purchaser of the equity of redemp- 
tion who was left out in the mortgage suit, 
but that divergence has now been set at 
rest by the Privy Council decision in Bijai 
Saran Sahi's case (7). In that case the plain- 
tif who had purchased the right of re- 
demption in execution of his money de- 
cree, brought a suit for possession against 
the defendants to whom the properties had 
been mortgaged and who had also pur- 
chased the same subsequent also to the 
plaintiff's money decree against the de- 
fendants and attachment of the property 
in execution of that money decree. It was 
held that the sale to the defendants being 
invalid the defendants could not set up 
their mortgage as shields against the plaint- 


(1) 40 WN 432, 

(e) 8 OL J 609. 

(3) 11 O WN 314. ° 

(4)69 Ind Cas.530, A IR 1923 Oal, 274; 49 Oal. 
1048; 283 CW N 92. 

(5)19 A 541; (1897) A W N1154 UF. E). 

6) 21 A 235 (F. Ba. 

(7) 1:0 Ind, Oas. 650; A I R 1929 P O 288; 58 M LJ 
440; (1930) A L J 531; 30 L W 604;6 O WN 869; 7R 
(24; (1929) M W N 827; Ind. Rul. (1930) P O10; 51 
O LJ 70; 32 Bom L R 142 (P. 0.3). 

({)}40 WN 26. 

(9) 16CL J 612;12 C WN 107. 

10) 11 O W N 403; 50 Ld 315. 
ti) ue Ind Cas 416; A I R 1921 Oal,.157; 25 


N 253. 

(12) 100 Ind. Cas. 420; A I R 1927 Oal. 259; 45 O L 
J 4. l 
(13) 107 Ind, Oas, 355; Æ p R 1928 Cal. 416; 35 0 502 
46 OL J 570. i 
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iff's claim for possession. It was urged 
on behalf of thé appellants before us that 
this: decision by {necessary implication over- 
ruled the -decision in the case of Kalu 
Sharip (11), Bhagaban Chandra Kundu (12) 
and Bhedai Shaik v. Lakshminarayan 
Dutt (13) I am unable to agree 
with the learned Advocate in this view 
of the matter. The case .of Bijat Saran 
Sahi (7), in my opinion, is clearly disting- 
uishable from the present.case, as also the 
cases which are said to have been over- 
ruled by implication. In the case of 
Bijai Saran Sahi (7), there was nothing 
but the defendant’s mortgage to be set 
up against the plaintiff's claim for pos- 
session—a mortgage which by itself gave 
to the defendants no right to possession— 
and therefore there was nothing valid in 
the eye of law to siand between.the pos- 
session of the properties and the plaintiff 
who, as the purchaser of ibe equity of 
redemption, had stepped into the shoes of 
the owner thereof and was therefore as 
owner entitled to the possession of the 
same. In the present case, as also in the 
ease of Kalu Sharip (11), Bhagaban Chan- 
dar Kundu (12) and Bhodai Shaik (13), 
which are said to have been by necessary 
implication overruled, the mortgagee had 
not merely his mortgage to set up asa 
shield against the claim for possession of 
the holder. of the right of redemption but 
a decree of the Court and purchase by 
himself ofthe properly in execution of the 
decree - a decree which was not altogether 
void. The Privy Council case cannot there- 
fore be said to be of any great assistance 
in the present matter. 

On the question whether the purchaser 
at a mortgage sale can successfully 
claim for possession against the purchaser 
of the right of redemption, who had not 
been made a partyin the mortgage suit, 
and if be can, on what conditions, there 
is divergence in the views of the Bombay, 
Allahabad and Madras High Courts and 
the earlier decisions of this Court also 
were anything- but uniform. But the 
weight of authority, at least in recent 
decisions of this Court, -seems to be 
decidedly in favour of the respondents. 
Apart from the decision in Krishtopada 
Roy v. ChaitanyaCharan Mandal (4), the 
three decisions of this Court, viz—Girish 
Chunder Mondul v. Iswar Chunder Rat (l), 
Habibullah v. Jugdeo Singh (2) and Aghore 
Nath Banerjee v. Deb Narain Guin (8), are 
infavowr gf the appeblants. But the cor- 
yectness of the decisions in Grish Chunder 


a 
> 


- NIHRMALA DEBHEB V. SAROJEBANDAU 


that the mortgagee wa3 aware 


148 I 0 


Mondul’s case (1) and Habibuliah’s case (2) 
was doubted in the case of Kalu Sharip (11), 
and inthe case of Aghore Nath Banerjee (3), 
the mortgagee at the time . when the 
mortgage suit was instituted was aware of 
the purchase of the equity of redemption.As 
regards the case of Krishtopada Roy, (A), it 
is no doubt true that Walmsely, J. made one 
or two observations to indicate that the view 
taken by the Allahabad HighCourt in Hargu 
Lal Singh v. Gobind Rai (5) and Madan Lal 
v. Bhagwan Das (6)—a view in support 
of the appellants’ contention—was 
the correct view to take. But Subrawardy, 
J., followed the decision in Aghore Nath 
Banerjee’s case (3) on the ground that as in 
the said case of Aghore Nath-Banerjee (3), 
there was inthe case before him the fact 
of the 
purchase of the equity of redemp- 
tion. - The more recent {decisions of this 
Court, among which I may [mention the 
cases of Kalu Sharip (11), Bhagaban: 
Chandra Kundu (12) and Bhodai Shaik 
(15), are; clear authorities in support 
of the respondents’ contention that a 
mortgagee can bring a suit for possession 
against the holder of the equity of re- 
demption who had been left out in the 
mortgage suit and a decee can be made 


in his favour as has been done in the 
present case subject to the defendant's 
righi of redemption, a right which the 


decree inthe present case has allowed him 
to exercise. 

Apart frem the decisions in Gish 
Chunder Mondul’s case (1) and Habibullah’s 
case (2), the correctness of which 
was doubted in Kalu Sharip’s case 
(11), the appellants have cited as 
observed before zwo other cases, Aghore 
Nath Banerjee (3;and Krishtopada Roy (4) 
which inits turn was based on Aghore 
Nat's case (3), in their favour. In both 
of thesecases the mortgagees were found 
to have knowledge of the purchase of the 
right of redemption and in spite of that 
knowledge they had left outthe pur-. 
chasers in their mortgage suits. But there 
is nothing inthe present case to show 
that the plaintiffs were aware of the pur- 
chase by Ahmaddi ofa part of the equity 
of redemption. From this point of view 
the cases of Aghore Nath Banerjee (3) and 
Krishtopada Roy (4). which practically are 
ths only decisions of this Court in favour 
of the appellants, can be distinguished 
from the facis of the present case. 

‘There is another point of. view from 
which.the case may be considered. EH the. 


b 


justice as between 
point of view 


eae was read 
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defendant purchaser had not been left out 
inthe mortgage suit he could retain pos- 
session only on redeeming and not on 
anything else. This right of his has in no 
way been denied to him by the decree 
made in the present case. By the decree 


that has been made the defendant has not. 


been prej judiced in any way. On the 
other “hand, the decree has avoided mul- 
tiplicity of ‘suits and has done complete 
the parties. From no 
the decree of the lower 
Appellate Court can, in my judgment, 
be „successfully assailed. The appeal in 
my opinion must, therefcre, fail and is 
accordingly dismissed with costs. 

Jack, J —I agree. 

A. ; Appeal dismissed. 
_ LAHORE HIGH COURT 

First Civil Appeal No. do] of 1931 
Noveniher 7, 1933 
ADDISON AND Monr R, JJ.4 
BISHAN DAS — APPELLANT 
VEVEUS 
GURBAKHSH SINGH AND ANOTHER— 
RESPONDENTS 

Sikh Gurdwaras A:t (VILI of .925), 8. 16 (2) sili) 
— Dharamsala in Sikh Village the only “place of 
worship inthe village—Reading of Granth Sahib in 
dharamsala—Dharamsala, if not a Sikh Gurdwara 
by mere fact of mahant being an udasi—Mvidence— 
Party not giving evidence of facts within’ his know- 
ledge—LHffect of, on value of his case. 

Where the village where the dharamsala in ques- 
tion was situated was a Sikh village andthe dharam- 
sala was the only place of worship there and the Granth 
there but the mahant was an 


udas 
Held, that the fact that the mahants had been 


, all udasis was a feature common to many Gurdwaras 


admittedly Sikh and that the dharamsala in question 


“was 2a Sikh Gurdwara. 


Failure of a party bringing acase to give evidence 
on matters within his knowledge, his own religious 
beliefs and the form of worship practised by him 
is a weighty factor, when the value of the case put 
forward on his behalf is appraised. 


Messrs. Gobind Rama Khanna and Ajit 
Ram, for the Appellant. 

Mr. Bhagat Singh, for the Respondents. 

Monroe, J.—The Dharamsala at Pathank 
in Tahsil Kasur was notified in Notification 
No. 274-G-1356 dated December 14, 1927. 
The Mahant, Bishan Das lodged a petition 
under s. 8 of the Sikh Gurdwaras Act pray- 
ing for a declaration that the Dharamsala 
was nota Sikh Gurdwara. On December 
17, 1930, the claim was rejected by the 
Tribunal and the Mahant Bishan. Das 
has appealed. The sole question now before 
us is whether this institution is a Sikh 
Gurdwara by virtue of the provisions of 
The judgment of 


BISHAN DAS v. 


.followed by the petitioner. 
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GURBAKHSH SINGH < 
the learned President ¥ives the complete 
history of the institutiow in detail as far 
as it can be ascertainyd from existing 
documents: and itis necegsary for me only 
to refer to such parts of|the history as 
affect the question to be decided. 

The earliest documentary records (0-2 to 
0-0) indicate that the original foundation 
dates from 1795, and shows the succession 
of Mahanis up to 1856. The next series of 
documents relate to the year 1863 and 
show that the land was shamilat deh held 
by Ram Das the land then held by Ram 
Das was the site which had been occupied 
from 1795 onwards. A report of Vir Singh 
lambardar dated August 17, 1870, shows 
that there had been a break in the succes- 
sion of Mahants and that Suba Singh, the 
last of the first series, left the village 
about the year 1848, the new series of 
Mahants commenced with Ram Das who 


“was followed by his Chela Ganga Ram (in 


possession in 1870) who in his turn was 
In a proposal 
dated May 14, 1891, Mr. G. ©. Walker, 
Settlement Officer (0- 12) throws some fur- 
ther light on the events of the period: for 
he recommended that the land granted by 
the villagers for the use of the Dharamsala 
should bemade revenue free for the term 


of the settlement. He stated that the Dha- 


ramsala has been built at a cost of 
Rs. 1,500 and that there was no other 
Dharamsala in the village. From the 


evidence afforded by these documents and 


from the. oral evidence ;given by the wit- 
nesses for the ob jectors, I think that it has 
been established that the last Mahant of 
the earlier line abandoned the Dharamsala 
that existed in his time and that after it had 
been abandoned for several years Ram Das 
came to the village and at the expense of 


the villagers anew building was erected. 


The question then arises tor what object 
was the Dharamsala erected. In the first 
place, it: must be remembered that the 


. village isa Sikh village, and the Dharam- 


sala is the only place of worship in the 
village. It is admitted even by the 
witnesses for the petitioner that the. Granth 
Sahib was read there. though they suggest 
that this reading was occasional only and at 
the pleasure of the Mahant. None ofthe 
older documents refer to the nature of the 
worship practised but Mr. Walker's proposal 
and a statement of Ganga Ram made in 
June, 1913,in connection with Muafi, mention 
only one kind of worship, that connected 
with the Granth Sahib, the report on Ganga 
Ram's statement and evidence given by 
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the patwart and Jambardar states that the 
Granth Sahib hag been kept in the Gurd- 
wara which was/then (1913) in a flourishing 
condition and had many adherents. The 
only evidence dvailable goes to show that 
this Dharamsala was established by Sikhs 
for the purpose of public worship and has 
been used at all times about which there 
is any evidence for public worship by 
Sikhs. 

The arguments against this view are 
shortly: - (1) that there is no direct evidence 
of the object of the original foundation in 
1795, 2) that there is no evidence of the 
form of worship during the period of 55 
years following 1795, (3) that a Mahant 
described asa Brahmin succeeded in 1856 
and there is no evidence that he carried on 
worship of any kind; (4) that all the Wahants 
of the later series have been Udasis and the 
institution has acquired an Udasi character, 
the principal feature being worship of a 
Samadh, (5) that there is nò documentary 
evidence of the nature of the worship. The 
answer to most of thes2 arguments is 
obvious from the summary of the ascertain- 
able history of the institution which I have 
given above: I need only add that, inmy 
opinion, the original foundation, and the 
later foundation are separate and distinct 
and this case is concerned with the later: 
that the fact that the Wahants have all been 
Udasis is a feature common to many 
Guadwaras admittedly Sikh Gurdwaras and 
that the worship of Samadh was an after- 
thought supported by what the learned 
President fairly describes as half-hearted 
evidence. 5 

The learned President has commented 
on the. fact that the petitioner himself did 


not appearin the witness box and I respect- - 


fully agree with his view that his failure to 
give evidence on matters within his 
knowledge, his own religious beliefs and 
the form of worship practised by him ought 
Lobe a weighty factor, when the value of 
“the case put forward on his behalf is ap- 
praised. e 

There can be no doubt that all the 
- evidence of value in this case supports the 
claim of the objectors; in my opinion, it 
' is sufficient to establish that claim and 
I “would dismiss this appeal with costs. 

Addison, J.—I agree. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2405 of 1930 
December 19, 1932 
Guua, J. 

MAJIDAN BEWA AND OTHERS— 
DEFENDANTS—AP. ELLANTS 
Versus 


BASANTA KUMAR BASU -; 
PLaINTIFY — RESPONDENT 

Bengal Tenancy Act (VIII of 1e85),s. 178 (e -- 
Suit for ejectment of under-raiyat— Acquistiicn of, 
occupancy tenancy by custom—Whetheranswer to suit 
—‘Tenant, meaning oj —Tenant, if includes under- 
raiyat. 

Where ina suit for ejectment of an under-raiyat 
according to the terms of a registered lease executed 
by him, the defence was that he, the under-raiyat, 
had acquired right of occupancy by custom and was 
not liable to be ejected and it appeared that the right 
of occupancy claimed by the under-raiyat had been 
recorded in the settlement records as finally 
published some time after the execution of the lease: 

Held, that if the occupancy right was in existence 
oo the date of the contract of lease on which the 
plaintiff based bis claim for ejectment, the contract 
could not, under the Bengal Tenancy Act, take away 
the occupancy right of the tenant. 

Tke word ‘tenant’ as defined in the Benzal Tenancy 
Act, means a person who holds lands under another 
person and is, or but for a special contract weuld be, 
liable to.pay rent for hat land to that person The 
definition as it stands does not exclude an under- 
raiyat. 

G. A. from an appellate decreeof Sub- 
Judge, Bogra, dated April 24, 1920. 

Messrs. fadhabinod Pal and Bhupendra 
Nath Dutt Roy, for the Appellants. 

Mr.. Bijan Kumar Mukerji, for the Res- 
pondent. é : 


Judgment.- -The suit out of which this 
appeal has arisen, was for ejectment of 
an underraiyat, according to the terms 
of a registered lease executed by, -him (the 
under-raiyat) on 15 Agrahayan-1324 B. E. 
The defence of the under raiyat was that 
he had acquired right of occupancy by 
custom, and was not liable to be ejected. 
The right of occupancy claimed by the 
under-rajyat was recorded in the settle- 
ment records, as finally published, The 


‘controversy in the case before the lower 


Courts appear to have centred round the 
question whether the terms of the contract 
evidenced by the registered lease could bar 
the operation of the local custom, in the 
matter of acquisition of occupancy right 
as claimed by the under-raiyat. The trial 
Court answered the question in the negative, 
and in that view of the case, held that the 
defendant could not be ejected from the 
lands in suit, in which he had acquired 
right of occupancy by custom. 
by the plaintiff, the decision arrived at by 
the Court of first instance was reversed, 
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On appeal — 
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According to the learned Subordinate 
Judge inthe Court of appeal below, the 
settlement record had been rebutted and 
the defendants were held not to have 
acquired a right of occupancy by local 
custom; a decree was,therefore, passed by 
the lower Appellate Court entitling the 
plaintiff to get khas possession of the lands 
in suit. The Court of appeal below based 
its decision on the decision of the Court in 
the caseof Muhammad Ayejuddin v. 
Prodyat Kumar Tagore (1), in which it was 
held in the case of a tenure, that an agree- 
ment. where the tenancy was non-trans- 
ferablein express words, no evidence could 
be given of the customary transferability 
of tenures in the locality; deducing from 
the said decision that evidence of custom 
in respect ofa tenancy was inadmissible 
where the custom alleged was contradic- 
tory tothe terms ofa written agreement. 
- No exception can to my mind, be taken to 
the view expressed by this Oourt in the 
decision referred to above, and which isin 
Consonaice with the observations of 
Story, J.,..1n The Schooner Neside (2), which 
are quoted in the treatises onthe Law of 
Evidence, where the very eminent Judge 
said: a a i 

“But I apprehend -that it can never be proper 
to resort to anyusage or.custom to control ar 
vary positive stipulationsin. a written contract, 
and a fortiori not in order’ to contradict the same. 
An express contrectofthe parties is always ad- 
missible to supersedeor ,vary or control a usags 
or custom: for the latter may always be waived 
at the willof the parties. But a written and 
express cortract. cannot be controlled or varied 
or contradicted by local custom; for that would 
not only: be to admit parol evidence to control, 
vary or contradict written’ contracts, but it would 
be to allow: mere-. presumptions aud implications 
properly arising .in the absence of any positiva 
expression of intention; to control, vary or con- 


tradict, the most formal and deliberate declara- 
tions of the parties.” 


In the case before us, the position is that 
_ there isthe entry in the finally published 
record of rights, showing that the defend- 
ant, -an under-raryat, had acquired right of 
occupancy inthe lands in his possession 
by custom prevalent inthe locality; the 
Statutory presumption attaching to this 
entry hadto be rebutted by the plaintiff 
in the suit; and the way in which he 
sought torebut the presumption was by 
the contract between the parties, as evid- 
enced by theregistered lease, by which the 
tenant defendant in the suit acknowledged 
the plaintiff-landlord’s right to ejectment 
after the expiration of the lease in 1332 

(1) 61 Ind. Oas. 508; A I R 1921 Oal. 741; 48 O 359; 
25 OWN 13, 

(2) 2Sumn 567, 
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B.E. In my judgment, \the question in 
the present case is not ether evidence 
of custom was admissible where the custom. 
alleged was contradictory to the terms of a 
written contract, nor also whether the con- 
tract was inconsistent with the growth of 
custom as propounded by the lower Ap- 
pellate Court; nor is the real question for 
consideration in the case, whether the con- 
tract contained in the written lease could 
bar the operation of local custom, as stated 
by the trial Court. The question is, could 
the tenant, as an wunder-raiyat, with a 
right of occupancy acquired by custom, 
contract himself out of his right so acquired. 
The learned Advocate for the defendants- 
appellants, the successors-in-in‘erest of the 
original tenant defendant inthe suit, has 
placed reliance on the decision of this 
Court in the case of Abdul Hamid v. 
Eakub Alt Pandit (3), in which it was held 
that where an wunder-raiyat was record- 
edinthe record of rights as having a 
right of occupancy, it must be presumed that 
that right of occupancy has been acquired by 
him by virtue of a custom: it is for the plaint- 
iff in a suit for ejectment to show that an 
entry to that effect in the record of rights 
is wrong. 

The proposition as laid down in the above 
decision must be accepted as a correct prc- 
position oflaw; but itdoes not deal with 
the question requiring consideration jn 
this case. The question still remains whe- 
ther the written contract as evidenced by 
the registered lease executed by the tenant 
relating to ejectment could rebut the pre- 
sumption in favour of the tenant asto his 
having acquired a right: of occupancy 
which precluded the landlord from seeking 
ejectment. The question thus arising for 
consideration, as has been mentioned already, 
‘was whether the tenant could contract him- 
self out of his right as an occupancy raiyat; 
could the plaintiff landlord insist upon . his 
right to eject the tenant by virtue of a con- 
tract which dces away withthe right of 
occupancy acquired by the tenant. This 
leads us to the consideration of the opera- 
tion of the statutory provisions contained in 
the Bengal Tenancy Act, if any, bearing 
upon the subject. In s. 178 ofthe Act, itis 
expressly provided that nothing in any coi- 
tract between a landlord and a tenant shall 
take awayan occupancy right in exist- 


_ence at the date of the contract, So far as 


the case before us is concerned, upon the 
settlement records, the tenant had* acquired 


(3) 123 Ind. Cas. 266; A I R 1930 Oal. 315; 33 O WN 
1193; Ind, Rul, (1980) OaJ, 298. 
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a right of ocdupancy; could that right, 
which must be/treated asa right in exis- 
tence, be taken away by any contract 
between a landlord and a tenant? As the 
provision of the law stands, the contract 
would be wholly inoperative in the matter 
‘of the landlord’sright to eject the tenant 
on the landin suit, if the word “tenant” 
used in s.178, Bengal Tenancy Act, in- 
cludes an under-raiyat. s 
The word ‘‘tenant’ has been defined in 
the Act: it means a person who holds lands 
under another person, and is, or but for 
a special contract would be liable to pay 
rent for that land tothat person. The defi- 
‘nition, as it stands, dces not exclude an 
under-raiyat. In addition to the definition 
ofthe word “tenant” there is, in the Ben- 
gal Tenancy Act,a chapter dealing with 
the “classes of tenants”, coming within the 
purview of the Act; andins.4 contained 
in that chapter, the classes of tenants have 
been enumerated. In s. 4 (3) under-razyats, 
that isto say, tenants holding whether im- 
mediately or mediately under raiyats, are 
‘classed as tenants. The Bengal Tenancy 
Act, therefore, specially keeps the under- 
raiyats within the operation ofthat Act, 
and in what view ofthe matter, s. 173 (c) 
‘to which reference has already been made, . 


‘is a positive provision contained in the'- 


‘statute, which negatives the plaintiff's-caso, 
so far as his claim for ejectment, as‘ made 
in the suit was concerned; if the occupan- 
cy right wasin existence at the da'e of the 
contract evidenced by the lease on -which 
‘the plaintiff. bases the claim for ejectment, 
the contract could not, under the law, 
take away the occupancy right of the 
‘tenant if it were in .existence at the 
date of the contractin 1932 B. E. The 
Courts below have not come to any finding 
on the question asto when the defendants’ 
right of occupancy came into existence: 
the entry inthe record of rights cannot 
help the defendants for determining that 
-question, inasmuch asthe entry was made 
some time after the lease wasexeculed by 
-the tenant, in the year 1324 B. E. 

In my judgment, therefore, the case has 
‘to be sent back to the Court of appeal 
‘below, for the purpose of determination of 
ee question as to whether the right of oc- 
cupancy claimed by the tenant, and as Te- 
-eorded.in the Record of Rights, came into 
iexistence before the. year 1324 B. E. If 
the tenanthad acquired right of occupancy 
ibefore the year 1324 B. E., that right could 
snot be taken away by the registered lease 
‘executed in favour ofthe. landlord in that 
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year, and the landlerd’s. claim’ for eject- 
ment could not succeed. In the result, 
the appeal is allowed, and the case is re- 
mitted to the Oourt of appeal below, for 
a re-hearing of the appeal before it in the 
light of this judgment, on the materials 
on the record, and on furtLer materials, 
consisting of documentary and oral evid- 
ence, as may be placed before the Court 
by the parties,in support of their respec- 
tive cases. The costs in the litigation ùp 
to the present stage, including the costs in 
this appeal, are to abidethe result on 
remand. Future costs areto be awarded. 
according to the discretion of the Court 
below. 


A. N. Case remanded. 
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Insolvency—Assets consisting of 
and house if realized more than 


inalienable land 
debts—Di fference 
large— Declaration as 
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insolvent—Propriety of. k 
Where the asssets of an insolvent consisting of 
inalienable land and house, if realized by him were 
worth more than the debts but the difference between 
the assets and the debts on the | most favourable 
showing was not very large: -cc | ~ 
ITeld, that as the debts due were cash debts and the 


assets of the petitioner-appellant were not immediate- 


ly realizable and in that::sense,zhe might be-said to 
be unable to pay ~-his-.".débts< he might’ be 
declared an insolvent; . =, Ee ae 

Mr. C. L. Aggariaal; for the Appellant. 

Judgment. -The assets of the petitioner 
may if realised by him be worth more than 
the debts that he has proved. The learned . 
Counsel contends that the land and house 
are inalienable or at any rate the land is. 
The point however 1s that the debts due 
are cash debts andthe assets of the peti- 
tioner-appellant are not immediately realiz- 
able and in that sense, he may be said 
to beunableto pay his debts. The differ- 
ence also between the debts and assets on 
the most- favourable showing is not very 
large. I therefore accept the appeal, 
declare the appellant an insolvent’ and 
direct the learned District Judge to dispose 
of the case according to law. No order as 
to costs throughout, m 

N. Appeal accepted, 
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` ` LAHORE HIGH COURT 
Miscellaneous First Appeal No, 1586 of 
i 1932 
November 14, 1932 
ADDISON, J. 
IN. Wi Ry. ADMINISTRATION — 


i APPELLANT 
C b. VErsSusS 
- N. W. Ry. UNION, LAHORE— 
: “ RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. &0, 
O.I, rr. 1, 3, O, XXXIX, r. 2—Suit by registered 


Trade Union—Vice-Presidents of the Union, tf 
proper plaintiffs—Suit against Agentof a Ruilway 
as such--Maintainability of—Suit against Agent of 
State Railway—Necessity of notice under s.&0— 
Temporary  injunction—Uonditions of granting— 
Delay in filing sutt—Injunction to prevent dis- 
charge of _ employees—Whether can be granted— 
Applicant not having personal interest—Effect— 
Order refusing to discharge injunction—Appealabil- 
ity- of—Specifice Relief Act (I of 1877), s. 55— Govern- 
ment of India Act, 1915, (5 & 6 Geo. V. e 61), 
s. 32 (4)— Government Oficial executing contract on 
behalf of Secretary of State—Whether personally 
liable, 
Where in the heading of a plaint ina suit under ss. 55 
and 57, Specific Relief Act, for an injunction 
restraining the defendants from committing a 
preach of agreement, tha plaintiff purported to be 
the N.-W. Railway Union, Lahore, through two 
Vice-Presidents who were named but the piaint 
stated that the plaintifis were the Vice-Presidents 
of the N-W. Railway Union, Lahore: 
Held, that prima facie the proper 
not before the Court. [p. 5], col 2] 
In all cases where the. ‘suit is against the Secre- 
tary of State or against a public officer in respect 
of any act purporting to be done by such public 
officer, in his official capacity, i$ cannot be institut- 
ed without two months’ notice to the Secretary “of 
State or the public officersued, he provision ‘of 
s..80, Civil Procedure Code is express, explicit and 
mandatory and it.admits of no .implications or 
exceptions, Bhag, Chand--.Dagdusa v, Secretary 


of State (2) and Bae Chand v. Kalyan 
Singh-(5), relied on, -Knishtidswami Sastry v. Sayed 


Ahmad (4), not followed; Arunachallam Chetty v. 
David (3), treated as overruled? .[p. 53, col. 1] 

The Agent, N-W. -Railway, Lahore, cannot be 
sued as such, as it amounts to a suit against the 
Office of the Agent and not against the person or 
official:himself. Skerijf of Bombay v. Hakmajz 
Mulaji & Co. (1), referred to. 

The issue of a temporary injunction is governed by 
the same principlesas the grant ofa permanent 
jnjunction at the trial of a case. The mere fact 
that the suit would be infructuous if the . tempo- 
rary injunction does not issue is no reason in law 
why it should be granted. fp 53, col. 2] ¢  - 

“No injunction can issue except against a named 
person. Equity acts in personam and an injunction 
must be addressed to the defendant personally. 
The N.-W. Railway Administration, Lahore, is not 
an individual; nor is the Agent, N.-W, Railway 
an individual. ` 


t e ew wwe 
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laintiff A . i f 
pianki was z Western Railway, Lahore. It is styled a 


49 


the suit is instituted and the facts underlying thə 
application were known long b3fore that, this in 
itself is'a sufficient reason for refusing to issue 
a temporary injunction. 

An injunction cannot be granted to prevent the 
breach of a contract to employ certain people. 
Nor can an injunction be granted ,where the appli- 
cant has no persenal interest in the matter. [p. 
52, col. 2.) ` i : 
` Itis not open to a Court frivolously and vexa- 
tiously to issue sucha process without proper cause 
and due consideration. [p. 54, col. L.) 

An appeal is maintainable against an order re- 
fusing to discharge an injunction issued under 
O. XXXIX, r. 2, Civil Procedure Gode, [p. 50, col, 


2 ; . l 
. l Mr. C..H. Carden Noad, for J. G. Highet 
and Mr. Ram Lal, for the Secretary of State, 
for the Appellants. . 
. Mr. Jai Gopal Sethi, for the Respondents, 
Judgment.—This is an appeal by Mr. 
J.C. Highet, at present Agent of the North 
Western Railway, from an order, dated 
October 27, 1932, of the Subordinate Judge, 
First Class, Lahore, refusing to discharge 
an injunction issued by. him under 
O, XXXIX,1. 2, Civil Procedure Code, on 
October 10. An amended plaint was put in 
on October 10, 1932, by the North-Western 
Railway Union, Lahore, through Mr. M.A, 
Khan and Dr. Shuja Ullab, Vice-Presidents 
thereof, against the N. W. Railway Admini- 
stration, Lahore, and the Agent, North- 


. Cla and suit, under ss. 50 and 57, Specific 


“Rélief Act, for an injunction restraining the 
defendants from committing a breach of 
“agreement and directing, them not to dis- 


“charge certain men on October 10, 1932, or 
thereafter until the North-Western Railways 
Union is congulted. In para. (D of the 
plaint the plaintiffs are distinctly stated to 
be twe Vice-Presidents. In para. (d) it is 
said that the North-Western Railway Union 
is a body representing the employees on the 
North-Western Railway and is a body duly 
recognised by.the Government of India, etc. 

The other paragraphs are to the effect that 
the All India Railwaymen’s Federation, in 
which the North-Western Railway Union is 
represented, received information ‘that 
certain. employees were to be discharged; 
that a deputation of the All India Railway- 
men’s Federation thereafter arrived at an 
agreement with the Railway Board that 
any representation made by the Union 
would be considered before any discharges 
were made; that on February 2, 1932, the 
Railway Board informed the President of 
the All India Railwaymen’s Federation that 
a certain number of men on the North- 
Western Railway were to be ‘discharged 
but that this would be, done only after the 
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North-Western Railway Union was con- 
sulted; that the Government of India publi- 
shed a communique on June 6, 1932, to 
this effect; that, though the Agent, North- 
Western ka:ilway, was bound under these 
instructions to consult the North- Westem 
Railway Union, he had not done so; that 
this constituted a breach of a binding agree- 
ment arrived at on behalf of the plaintiffs 
and defendants; thatin particular the 
Agent had issued notices of discharge to 
183 employees fixing a certain date for their 
discharge and had finally decided to dismiss 
159 men as from October 10, 1932, 4, e., the 
date of the plaint, without personally dis- 
cussing the matter with the Union, and 
without serving due notices on the 159 men; 
that the Agent by discharging the said 
159men would be committing a breach of 
the agreement arrived at between the 
parties and that if previous notice was not 
given to the North-Western Railway Union 
aud previous consultation with them did 
not take place, the employees would be 
out of work and this would result in heavy 
damages and litigation between the parties. 
It was therefore prayed that the Court be 
Pleased to order, under ss. 50 and 57, 
Specific Relief Act, the defendants not to 
discharge the 159 men without due consi- 
deration and consultation and ihe notice 
to North-Western Railway Union in terms 
of the said agreement. ki 
A temporary injunction was applied for 
on same day, że. October 10, 1932. ‘By 
order of that date the Subordinate Judge, 
First Olass, merely said that, unless a 
temporary injunction issued, the suit would 
be infructuous. He therefore directed the 
issue of a temporary injunction under 
O. XXXIX, r. 2, Civil Procedure Code, 10 
the defendants restraining the defendants 
from discharging the 159 persons. No 
attempt was made to serve this temporary 
injunction upon defendant No. 1, i. e., the 
North-Western Railway Administration, 
Lahore, but a notice directed to the Agent 


North-Western Railway, Lahore, was sent- 


by the Gourt restraining the defendants 
from committing a breach of the agree- 
ment and preventing them fiom discharg- 
ing the men that day or thereafter. This 
notice apparently was not served. It was 
taken toone Mr, Muirhedd, described as the 
Chief Personal Officer for the North-Western 
Railway, who did not accept service but 
wrote on the Parwana directed to the 
Civil Nazir a memorandum to the effect 
that the Agent, Mr. J. Q, bighet, was at 
(hat time tesiding at -Wooabank, bimla 
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and was not in Lahore. No attempt was 
made to effect service by affixation or by 
substitution as contemplated by O. V, rr. 17 | 
to 2V, Civil Procedure Code. The men 
were dismissed, in accordance wiih the 
notices issued a long lime before, that same 
day, namely, on October 10, 1982. On 
October 12, the plaintifs put in a petition 
under O. XXXIX, r. 2 (3) to the effect that 
the temporary injunction had been duly 
served on Mr. Muirhead, that in spite of 
service the staff had been discharged, that 
Mr. Muihead and the North-Western 
Railway Administration had deliberately 
refused to obey. the order of the Court 
and that this amounted to contempt cf 
Court. It is not stated in tlis petition 
in so many words that Mr. Highet had 
also c mitted contempt of Court, though 
he was tbe only person to whom the 
temporary injunction was issued or rather to 
whose office it was'issued, 

From the issues framed in these pro- 
ceedings it would appear, however, that 
the question is under consideration as to 
whether the Agent is in contemp?. It 
is not quite clear how Mr. Muirhead, who 
is not the Agent and to whom the notice 
did not issue, can be said to be in con- 
tempt. An application was made to the: 
Subordinate Judge, First Class, to set 
uside the temporary injunction, This 
gave rise io the order dated October 27, 
1932, which is under appeal. I do not: 
understand exactly what the Subordinate 
Judge meant by the order he passed; 
nor could the „Counsel on either side 
enligh.en me as to its exach meaning. 
He said that as action was being taken 
under O. XXXIX, r.. 2.(3) he did not 
feel justified in discharging the injunc- 
tion in the sense in which the words 
would ordinarily be taken to mean. He 
could only say that the temporary injune- 
lion had ceased- to be operative as 
regards the restriant on the discharge of 
159 men referred to in -the plaint on 
account of the action of the defendant, 
Agent or his subordinates. It must be 
Laken he has not discharged the injunction 
but what else he meant is not clear. An 
appeal, therefore, lies under O., XLII, 
r 1 (+). It is- obvious: that the Sub- 
ordinate Judge, First Class, when passing 
his order with respect to’ the temporary 
injunction on October 10, 1932, was not 
aware of the law as to the conditions 
necessary before a temporary injunction 
could issue. He seems to have consider- 
ed it sufficient for the purpose of issuing 
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a temporary injunction that the suit 
would be infructuous if it did not issue; 
but that is no reason in law. I ,pointed 
this out.to the Counsel for the respon- 
dents and asked him, when replying 
to Counsel for the appellant, to support 
the order. on any other grounds he 
could. Apart from certain general ob- 
servations he was unable to state any 
real ground justifying the issue of the 
temporary injunction. This will be seen 
from the subsequent discussion. It is 
settled law that the issue of a temporary 
injunction is governed by the same 
principles as .the grant of a permanent 
Injunction at the trial of a case. [b there- 
fore, behoved the Subordinate. Judge, 
First Class, to find, in the first instance, 
that this was prima facie a fit case for 
the grant of a permanent injunction. 
For instance, if a suit was brought for 
Specific performance of a contract and 
for an injunction to restrain breach of 
the contract and the plaintiff applied for 
a temporary injunction to prevent a 
breach, the Court should decline to grant 
such temporary injunction if the plaint 
and the affidavits on the record on the 
face of them show that the case is 
not one for a perpetual injunction or for 
specific performance. Thus no injune- 
tion can be granted when damages afford 
adequate relief and there are other 
conditions to be satisfied before injunc- 
tions can be granted. Instead of going 
into these points the Court considered 


that a temporary injunction should 
automatically issue because the suit 
would otherwise be infructuous. As the 


Subordinate Judge has nob considered 
the question at all, it is necessary for 
me to see whether this was a case where 
a temporary injunction should or could 
be issued. I do so in spite of the 
words in the order of the Subordinate 
Judge, First Class, that on the merits 
it had not been proved before him that 
the ad interim injunction should not 
have been issued. It is clear from the 
affidavit filed by Mr. J. C. Highet before 
the Subordinate Judge in those proceed- 
ings that these points were taken and 
Counsel has stated before me that the 
Judge brushed them aside ‘with the re- 
mark that the merits could only be gone 
into in the regular case. That this was 
his opinion is clear from his order issu- 
ing the temporary injunction; for, as I 
have already pointed out, he thought that 
guch an injunction should automatically 
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issue without going into the merits, 
Coming, therefore, to -the merits I 
wish to point out in the first instance 
that the suit was delayed till the last 
day and that the temporary, injunction 
was applied for on the verv day that 
the suit was instituted and the men were 
going to be discharged although it was 
known long before that they were go- 
ing to be discharged. This in itself was 
a suficient reason for refusing to issue 
the temporary injunction. As given by ` 
Woodroffe at p. 106, oth Edition on 
the Law relating to ITnjunctions, delay 
may be sufficient to disentitle a suitor 
to the summary interference of the Court 
by a temporary injunction. The Court 
cannot avoid being influenced by the 
fact of delay; for amongst other things, - 
if must be calculated to throw con- 
siderable doubt upon the reality of the’ 
alleged injury. For example, in the 
present case had there not been this 
delay it would have been possible for 
the Court to call upon the opposite side 
to make answer before issuing the tem- 
porary injunction and it might well havé 
been the case that the injunction would 
not have been issued had such answer 
been called for.. Secondly, there does 
not appear to be a proper plaintiff before 
the Court, and the Subordinate Judge 
should have gone into this question -be- 
fore issuing a temporary injunction; for’ 
if there was no proper plaintiff before 
him obviously no injunction could issue. 
1 have already shown that in the head- 
ing the plaintiff purports to be the North- 
Western Kailway Union, Lahore, through 
two Vice-Presidents who are named. Paras 
graph (1) of the plaint states that the 
plaintiffs are the Vice-Presidents of the 
North-Western Railway Union, Lahore. 
This Union ‘is a registered Trade Union 
and it follows from s. 13, Act 16 of 1926, 
that it is a body ow rporate with perpetual 
succession and a common seal and with’ 
power to acquire and hold both, mov- 
able and immovable property and to 
contract; while it is further laid down 
that it shall sue and be sued by the 
said name. It follows that prima facie. 
the proper plaintiff is not before the 
Court. Thirdly, prima facie there are 
no proper defendants before the Court. 
There is nobody capable of being sued 
under the name of North-Western Rail- 
way Administration, Lahore. The term 
North-Wéstern ` Railway Administration’ 
has no existence in law and is merely a 
8 >. å 
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convenient nomenclature to describe the 
management of certain properties in the 
possession and administration -of the 
Secreiary of State for India in Council 
for tte benefit of the revenues of India. 


Defendant No. 1 hes no legal existence 


and the name appears to ke used merely 
to avoid introducing that of the Secretary 
of State who owns the Railway and whose 
Agent Mr. Highet is. Not only that but 
defendant No. 2, namely the Agent, 
North-Western Railway, Lahore, cannot 
be sued as such;- for that amounts to 
a suit against the office of the Agent 
and not against the person or official 
himself. This subject has been consi- 
dered at length in Sheriff cf Bombay v. 
Hakmajt Mulaji & Co. (1), where it was 
held that the Sheriff of Bombay was not 
a corporation sole and could not be sued 
as such. Of course the Secretary of State 
for India in Council can be sued as a cor- 
poration sole. As said by Blackwell, J., in 
that judgment: 

“It seems to me that there is nothing in any 
of, the sections from 79 to 82, Qivil Procedure 
Code, or in O. XXVII, which contemplates a suit 
being brought, if I may say so, against the office 
as distinguished from the individual for the time 
being holding the office, and in my judgment, all 
that ss. 79 to 82 and O. XXVII, Civil Procedure 
Code, contemplates is this; that if an individual 
holding an office has an action brought against 
him in respect of an act purporting to be done by 
him in his official capacity, then he shall have an 
opportunity of bringing the matter to the notice 
of Government so as to enable the Government to 
defend, if the Government chooses to undertake 
his defence. But neither the section nor the 
order give any warrant for the contention that the 


action can be brought in any other way. except 
against the individual as an individual.” ~ 


, Clearly the Agent is not an individual. 
The individual is Mr. Highet against 
whom the suit has not been _ brought. 
The absurdity of the position may be 
shown by the following illustration. 
Suppose it is held’ that the “Agent is in 
contempt and a new Agent is appointed 
tomorrow, who shall be asked to purge 
the contempt? For the reasons given 
prima facie there are no proper defen- 
dants before ihe Court and this ` matter 
also should have been gone into before 
he issue -of a temporary ‘injunction. 
fourthly, it has been laid down that no 
injunction can issue except against a 
named person. Equity acts in personam 
and an injunction’ must be addressed to 
the: defendant personally. ` The Secretary 
of State as a Corporation sole’ would be 
, (1) 104 Ind. Cas, 685; A I R 1927 Bom, 521; 51 B 

ee ` Wi 


749; 29 Bom. L R 1071, 
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an individual and so would be Mr. J.C. 
Highet, but neither is the North-Western 
Railway Administration, Lahore, an in- 
dividual nor is the Agent, North-Western 
Railway, Lahore, an individual. I do 
not know what the North Western Rail- 
way Administrazion, Lahore, is unless it 
is a body of officials, but by Agent can 
only be meant the office of Agent. I 
have already pointed out that the notice 
issued only to the Agent and was re- 
turned by Mr. Muirhead described :as 
the Chief Persanal Officer, because the 
Agent, who was then Mr. Highet, wasin 
Simla. v 4 

Fifthly, another matter, which required 
the consideration of. the Subordinate 
Judge, First Class, before the issue of 
the injunction, was whether any official 
of Government could be made pérsonal- 
ly liable upon a contract. According 
to the concluding words of s. 32, cl. (4), 
Government of India Act :— 

No person executing any assurance or contract on 
behalf of the Secretary of State in Council shall be 
personally liable in respect thereof, but all such 
liabilities, and all costs and damages in respect 
thereof shall be borne by the revenues of 
India, 

Sixthly, another question which should 
first have been settled or considered by 
the Subordinate Judge, First Class, was 
the question apparent on the face of the 
plaint that no notice under s. 80, Civil 
Procedure Code, had been given to the 
Agent, North-Western Railway. It was 
held by their Lordships of the Privy Coun- 
cil in Bhagchand Dagdusa v. Secretary’ of 
State (2), that the section applies to all 
forms of suit, whatever the relief sought, 
including a suit for injunction. The case 
before their Lordships was one in whith 
the Secretary cf State and the Collector 
of Nasik were sued. An attempt was made 
toargue before their Lordships that the 
act purported tobe done in respect of 
which the suit was begun was the threa- 
tened enforcement of payment. This was 
held tobe a fallacious argument since 
the illegality, if any, was in the order foi 
recovery of the tax. If that was valid, 
there was nothing to be restrained :— 

"Hence though the act to ke restrained was some- 
thing apprehended inthe future, the-act alone in 


respect of which the suit lay, ifat all, was the order 
already completed and issued.” 


(2) 104 Ind. Cas. 257; AI R 1927 P O176; 54 
I A 338; 51 B 725; 26 L W 809; 53 ML J 81; 25 
AL J 641: 29 Bom. LR 1227; (1927) M W N 561; 
PO J 76; 1 Luck, Cas, 291; 32 O N 
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An attempt was aiso made to argue 
before me somewhat on these lines, the 
argument being ‘based on Arunachallam 
Chetty v. David (3) and .a decision of a 
single Judge in the Madras High Court 
reported in Krishnaswami Sastry v. Sayed 
Ahmad (4), which are to the effect that 
notice - though necessary, when the 
Secretary of State is sued, is not necessary 
when it issought to restrain an official 
by an injunction. The first mentioned 
case was decided before the Privy Council 
case and need not be further considered. 
With all respect tothe Single Judge, who 
decided thesecond case, I donot think 
that it can be said that there was no 
discussion inthe judgment of their Lord- 
ships of the Privy Council with regard to 
the expression “for any act purporting to be 
done” ins. &0, Civil Procedure Code. I have 
already given aquotation from their Lord- 
ships’ judgment which contains the words 
mentioned by the Single Judge. The Privy 
Council has in my judgment, clearly laid 
down that in all cases where the suit- is 
against the Secretary of State or against 
a Public Officer in respect of any act pur- 
porting to be done by such Public Officer 
in his official capacity, it cannot be in- 
stituted without two months’ notice to 
the Secretary of State or the Public Officer 
sued. As stated by their Lordships s. £0 
is express, explicit and mandatory and it 
admits ofno implications or exceptions. 
In the present case also the realact of the 
Agent complained of was his order passed 
along time before that these men would 
be discharged on October 10, 1932. The 
suit cannot be based on the threatened 
discharge. If there was any illegality, 
it took place when the order of discharge 
was made:— ni 

“Hence though the act to bs restrained is some- 
thing apprehended in the fature, the act in respect 


of which the suit lies, if at allis the order already 
completed and issued.” 


This also was not considered by the- 


Subordinate Judge, First Class. Clearly 
he should have gone into this ‘point before 
issuing- a temporary injunction. 1 might 
add that it was held in Duli Chand v. 
Kalyan Singh (5), that notice is necessary 
in the case of a suit against an 
official for an injunction and this authority 
is binding on the Court in this pro- 
vince. 

(3) 99 Ind. Cas. 984: 50 M 239; 24 L W730;A I 
R 1927 Mad. 166,51M L J 6:1. 

(4) 126 Ind. Cas. 777; 241L W 933; (1932) MWN 
299; Ind. Rul (1933) Mad 313. - 

(5) 132 Ind. Oas 4; A IR 1931 Lah. 703; 12 Lah, 
260; 31 P LR 865; Ind, Rul, (1931) Lah, 516. 
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Seventhly, it is enacted, by s. 21 (b), 
Specific Relief Act, that a contract which 
runs into such minute or numerous 
details, or which is so dependent on the 
personal qualifications or valition of the 
parties, or‘otherwise from its natureis such 
that the Court cannot enforce specific 
‘performance of its material terms, cannot 
be ‘specifically enforced. Some of these 
contracts are given inthe illustration to 
el. (b),e.g., a contract to render personal 
service, or to employ someone on personal 
service, cannot be specifically enforced. 
Section 56 (f), Specific Relief Act, enacts 
that an injunction cannot be granted _ to 
prevent the breach ofa contract the per- 
formance of which would not be specifical-. 
ly enforced. It follows that an injunction 
cannot be granted to prevent the breach 
of a contract to-employ certain people. 
It was contended however, that the in- 
junction sought wasin the negative form 
and was covered bys. 57, Specific Relief 
Act. It is unnecessary for me to decide 
this question except to indicate that it 
seems already to have been decided in 
Kirchner & Co. v. Grubar (6), where it was 
held that the plaintiffs were not entitled to 
an injwwiction restraining the defendants 
from engaging in any other business 
than their own, on the ground that the 
stipulation sought to be enforced although 
negative inform, was affirmative in sub- 
stance and that the Court would not grant 
an injunction which in effect would compel 
specific performance of a contract of: 
service. 

Eighthly, it seems to me that the appli- 
cants have no personal interest in this suit. 
Counsel for the respondents ‘was specially 
asked to point out what personal interest 
they. had and he was unable todo so. If 
is enacted bys. 56 (k), Specific Relief Act, 
that an. injunction cannot be granted . 
where the applicant has no personal in- 
terest inthe matter. The discharged work- 
men may havea personal interest but how 
the plaintiffs have I fail tosee. ° 

Lastly, it seems to me that the Subordi- 
nate Judge might have considered and 
tried to visualize what the alleged contract 
was.that was- sought to be enforced. It 
appears to be alleged not to have beeh 
entered into between the parties but bet- 
ween the Railway Board, whatever, that 
may be and the All India - Railwaymen’s 
federation, whatever that may be while 
itis contained apparently in various com- 
of (1909)-1 Ob.413; 78 L J Oh IT; 99 L T 
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muniques and reports and not in any 
regular document. There should have 


been something more than that on the 
record before an injunction should have 
issued. It is not open to a Court frivolous- 
ly and vexatiously to issue such a process 
without proper cause and due considera- 
tion. Sufficient has been said to [show that 
the temporary injunction dated October 10, 
1932, should not and could not be issued. 
I, therefore, acceptthe appeal with costs 
and set aside theorder of the Subordinate 
Judge dated October 10, 1932, issuing the 
temporary injunction. 

N. Appeal accepted. 
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MADRAS HIGH COURT 
‘Appeal Against Appellate Order No. 91 of 
1930 
March 2], 1933 
LAKSHMANA Rao, J. 
Delhi VENKATARAMA DOSS 
PANTULU- DEFENDANT — 
APPELLANT 


VETSUS 
Delhi BHEEMARAO 
RESPONDENT 

Limitation Act (IX of 1908), s. 7, Sch. I, Art 182 
—dJoint decree in favour of two' brothers—Elder 
acting as next friend of younger who is insane~ 
Decree empowering elder to recover decree amount 
—Power of elder to give valid discharge—Younger 
brother, whether entitled to benefit of s 7. 

Where a decree is passed ona joint promissory 
note in favour of two brothers, the elder acting as 
next friend of the younger who was insane, and 
the decree empowers the elder brother to recover 
the entire amount on furnishing security for the 
half share of the younger brother, the elder can 
give a valid discharge without the concurrence of 
the younger, and the latter, the person under dis- 
ability, is not entitled to the benefit of s: 7, Li- 
mitation Act in respect of the execution of the 
decree. Murlidhar Laxman v. Shivaram Sadashiv 
Patil (1), referred to. DESP 
- A. against an orderof the District Court 
of Ganjam dated August 19, 1929 and 
madein A. S. No. 30 of 1929 preferred 
against ethe order of the Court of the 
Principal District Munsif of Berhampore 
in E. P. No. 1684 of 1927in O. S. No. 362 


of 1922. l 
Mr. B. Jagannadha Doss, for the Appel- 


lant. 
Mr. C. Sambasiva Rao, for the Respond- 


ent. 





PLAINTIFF — 


Judgment.—This appeal arises out of 
an application for execution of a decree 
in favour of the respondent,an insane person 
and his elder brother, who acted as his 
next friend sas well amd the sole question 
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for determination is whether the application 
is barred by limitation. The prior ap- 
plication by the wife of the respondent 
for removal of the next friend and per- 
mission to execute the decree-on behalf 
of her husband cannot be deemed to be 
an application for execution in accordance 
with law within the meaning of Art. 152 
of the Limitation Act, nor wasit pressed 
finally. The original next friend continu- 
ed to represent the respondent and a 
batta memo filed in such an application 
can hardly furnish a fresh starting point 
of limitation. The question thus depends 
upon whether the respondent is entitled 
tothe benefit ofs. 7 of the Limitation 
Act, and whether or not by reason of 
the decree being on.a joint promissory note 
in favour ofthe brothers and the next 
friend being the elder brother, he could 
give a valid discharge without the con- 
currence of the respondent; the decree 
itself empowers the elder brother to recover 
the entire amount on furnishing security 
for-the half share of the respondent. He 
could thus give a valid discharge without 
the concurrence of the respondent, as 
held in Murlidhar Laxman v. Shivaram 
Sadashiv Patil (1) and the person under 
disability is notin such casee entitled to the 
benefit ofs.7 of the Limitation Act. It 
follows, therefore, that the application is 
barred by limitation and the decision of 
the lower Courts cannot be upheld. It is 
therefore, set aside and the execution 
petition will stand dismissed with costs 
throughout. 

ASN. Petition dismissed. 

(1) 121 Ind. Cas. 446; A I R 1929 Bom. 382; 31 
Bom. L R ¢63; Ind. Rul. (1930) Bom. 62. 
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LAHORE HIGH COURT 
Miscellaneous Petition No. 178 of 1933 
October 20, 1933 
ADDISON AND ABDUL QADIR, Jd. 
PIARA MAL—PLAINTIFF—PETITIONER 
VETSUS 


MEHR CHAND— Opposite Party. 

Civil, Procedure Code (Act V of 1908), s. 110— 
Sutt not finally decided—High Court passing inter- 
locutory order—Appeal to Privy Council, if lies, 

The plaintifi’s suit was in the alternative for a 
specific sum or, failing that, for a decree for dis- 
solution of partnership and for accounts. The High 
Gourt set aside the decree granted bythe trial Court . 
for part of the specific sum claimed, but it granted 
him the alternative relief claimed by him, with the 
result that the question of the amount payable to 


him was under investigation. Leave to appeal tothe 


Privy Council was sought from this order; 


a 
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Held, that as thera was no final decision of the 
suit, the order passed by the High Oourt on. appeal 
being of an interlocutory kind, the question of ap peal 
to the Privy Council would arise only when the suit 
was finally decided. 


M. P.. for leave to appeal to His 
Majesty in Council, against judgment of 
Mr. Justice Broadway and Mr. Justice Abdul 
Qadir, dated December 19 1932. 

. Mr. Shanair Chand, for the Petitioner. 

Mr. M.C. Mah jan, for the Opposite Party. 

Addison, J.—This is an application for 
leave to appeal to His Majestyin Council 
against a decision of a Division Bench of 
this Court announced on December 19, 1932. 
The petitioner is the plaintiff. His suit 
was for recovery of Rs. 39,037 15-3. He 
obtained a decree for Rs. 24,485. Both 
sides appealed .to this Court. The appeal 
of the plaintiff was dismissed. That of 
the defendant was accepted and the decree 
of the trial Court for Rs. 24,485 in favour of 
the plaintiff was set aside but the plaintiff 
was given a decree for dissolution of 
partnership and for accounts instead. It is 
against this order that leave is asked to 
appeal to the Privy Council. 

The trial Court decided the first issue in 
plaintiff's favour namely that cl. 14 of the 
deed, Ex. P. 1. should be enforced but it deci- 
ed the third issue against him. Ib was 
on these findings that it decreed the sum 
already stated. This Court on appeal held 
that the plaintiff could not demand his 
half-share back under cl. 14 but granted 
the plaintiff the alternative relief claimed 
in his plaint, namely gave him a prelimi- 
nary decree for dissolution of partnership 
and for accounts. The case is now before 
the trial Court for taking the accounts, ete. 

It was contended on behalf of the petition- 
er that an appeal lay to His Majesty in 
Council as a substantial question of law 
was involved ani as the value of the suit 
was more than Rs. 10,0)) and the amount 
of the subject-matter in dispute on appeal 
to His Majesty in Council was more than 
Rs. 10,000. It is not possible however to 
determine what the latter amount is until 
accounts are taken. The petitioner-plaint- 
iff asserts that he can get more than 
Rs. 10,009 on the taking of accounts and 
that the amount involved in appeal would 
thus be more than Rs. 10,090. It is impos- 
sible to say, what sum will be found due 
when the account is taken. 

It seems to me however that it is unneces- 
sary to go into this question. The plaint- 
iff's suit was in the alternative for a specific 
sum or failing that for a decree for dissolu- 
tion of partnership and for accounts, It- is 
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true that this Court set aside the decre 
granted by the trial .Court for part of th 


specific sum claimed, but it granted him 


the alternative relief claimed by him with 
the result that the questionof the amount 
payable to him is under investigation. There 
has thus l ^-n no final decision of the suit, 
the order pa °` bv this Court on appeal 
being of an inte. i: -utory kind. When the 
suit is finally decided the question of appeal 
to His Majesty in Council will then pro- 
perly arise. But this is not the stage for 
that. For the reasons given I would dis- 
miss this petition but would make no order 
as to costs. 

Abdul Qadir, J.— I agree. ; 

N. Petition dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 85 of 1929 
~ October 31, 1933 
Buasuey, C. J., AND BARDSWELL, J. 
NATTAMAI K. P. NARASIMHA AYYAR 
i ‘AND OTHERS —AP2ELLANTS 


versus 
KASILYA VENKATACHALAPATHI 


AYYAR AND OTHERS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47 (3)— 
Assignment of decree—Application by assignee— 
Objection by assignor on the ground that assignment 
was not valid, whether falls within s. 47—Order 
passed,. whether appealable. 

A, who had obtained a decree, assigned it to B 
and B assigned it to C. Wher C applied for per- 
mission to, execute the decree, B opposed the ap- 
plication on the ground that the assignment was 
unsupported by consideration and the application 
was dismissed :, i 

Held, that the question fell within the provisions of 
s 47 (3), Civil Procedure Code and the order wag 
appealable ` though the judgment-debtors were not 


parties to the dispute. 
‘wisis P 


. A. against the judgment of Mr. 
Justice Waller, dated April 24, 1929 and 
made in A, A.A. O.No. 155 of 1927, pre- 
ferred against the order of.’ the District 
Court of Madura dated September 2, 1927 
and made in A. S. No. 132 of 1927 (E. A. 
No. 124 of 1927 in E. P. No. 882 ðf 1926 in 


O. S No. 183 of 1924, D. M. Ct. Madura 
Town). 

Mr. K. V. Sesha Ayyangar, for the Appel- 
lants. . 

Mr. P. N. Appaswamy Tyar, for the Res- 
pondents. i 


Beasley, C. J.—This isan appeal from 
a judgment of Waller, J..inC. M. S.A. 
No. 155 of 1927 affirming an order of the 
District Court of Madura. 

This appeal arises out of an execution case. 
Ore MuthuswamieAyyar abtaiped.a decree 
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against the defendants. He assigned it to 
one Narasimha Ayyar who was duly brought 
on record. Narasimha Ayyarin his. turn 
executed an assignment of the decree in 
favour of the jst respondent here. The lst 
assignee opposed the first respondent's ap- 
plication .to the execution Court for per- 
mission to execute the decree against the 
judgment-debtors and to have the assign- 
ment recognised. He stated that the 
assignment deed was true but that there 
was no consideration for it. The learned 
District Munsif dismissed the petition and 
an appeal was presented to the District 
Court. There a preliminary objection 
was taken that noappeal lay because the 
substantial contest was between the first 
assignee andthe first respondent here and 
not between the parties tothe dispute, the 
judgment-debtors ` not being among the 
parties to the dispute. The.learned Dis- 
trict Judge overruled the preliminary ob- 
jection holding thats.47 of the Code of 
- Civil Procedure applies. .and that an 
appeal lies; and Waller, J., upheld that 
finding, and in my opinion, rightly. It seems 
to me clear that all matters therein referred 
to are under a- bar to- -a separate - -guit. 
Section, 47 (3) says: . a 
“Where a question. arises as to whether any person 
is or isnot the representative ofa party such ques- 


tion shall for the purposes of this section (and these 
are the important words, be determined by the Court.” 


Iam unable to understand from a read- 
ing of that section that as regards the bar 
ofa separate suit any distinction is drawn 
between sub-s. (1) and any other sub-section, 
The marginal note is ‘Questions to be 
determined by the Court executing decrees.” 
This is a Court executing the decree and 
sub-s. (3) says that the ‘question arising 
here is to be determined for 


am aware. that upon this point there aré 
conflicting decisions of this High Court but 
Satisfied as] am that upon a plain reading 
of that section, the order in. question is an 
appealable order. I am prepared to base 
my judgment upon the section and that 
alone. Lg 

This appeal must 
.costs. 

Bardswell, J.—I agree. 

A. ; Appeal dismissed. 


be dismissed with 
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, the purposes::; 
of this section by .the executing Court. . I- 
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LAHORE HIGH COURT 5 
Criminal Revision Petition No, 1402 of 1931. 
January 22, 1932. . l 
ADDISON, J. 
MUHAMMAD ALI KHAN—Convicr— 
' PETITIONER g 


versus 
EMPEROR - Oprostte Party. 

Cantonments' Act (LI of 1924), ss” 187, 268—Con- 
viction for disobedience of notice of Executive Officer 
—Legality 07—Subsequent ‘confirmation. by Board, 
effect of. 

A conviction cannot be sustained for disobedience 
of a notice issued by the Executive Officer of a` 
Cantonment when the notice was not issuedby or 
with the approval of the Cantonment Authority, 
Subsequent confirmation by the Foard is of-no 
avail. „Chairman, Howrah Municipality v. Ramsarup 
(1), referred to, Gobind Ram v. Empress (2), not 
followed. 

Cr. R. P. reported by the District Magis- 
trate, Sialkot, dated November 214, 1931. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Nand Lal, for the Crown. 

Report.—The Executive Officer, Sialkot 
Cantonment, being of opinion that the 
petitioner had without the permission of 
the Cantonment Authorities constructed a 
wall forming an encroachment upon Go- 
vernment land, served the petitioner with 
a notice dated October 27, 1930, ordering’ 
him to remove the same within three days. 
This order was not complied with and a 
complaint was then filed in the Court of 
Mr. Kohli, Magistrate, First Class.. The: 
Magistrate has found that the wall con- 
structed by the petitioner is infact an 
encroachment; and for-the offence of 
failing to comply with the notice he has 
sentenced the petitioner under s. 268, Can- 
tonments Act, to pay a fine of Rs. 25, or 
in default to undergo simple imprisonment 
for ten days. 

Section 187 states that a! Canton- 
ment Authority may by. notice in 
writing require the removal of an en- 
croachment. ‘‘Cantonment Authority” is 
defined ins, 2, sub-s. (v) of the Act as a 
Cantonment Board, or, where a board has 
not been constituted or has ceased to exist, 
the Commanding Officer of the Cantonment. 
In this case however the notice was issued 
suo motu by the Executive Officer who 
though he is competent under s. 263 ‘of 
the Act to sign a notice is not a member 
of the Cantonment Board and under s. 13 
of the Act cannot be. Subsequent to the 
Issue of the notice dated October 27, 1930, 
the Cantonment Board passed a resolution: 
No. 67 dated November 26, 1930, (Ex. . 
P.D.), which was intended to” confirm’: 
the Executive Officer’s action in issuing 
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notice inthis case; but the fact remains 
that the notice which was disobeyed was 
not a notice from the Cantonment Authority 
but a notice from the -Executive Officer. 
The learned Magistraté in convicting the 
accused has relied upon Chairman, Howrah 


. Municipality v. Ramsarup (1) where it was 


held that permission to prosecute in a 
case of this kind is-a general permission 
covering not only actual institution of 
suiis, but also matters relating thereto 
such for example as the issue “ot notice 
in -this case. The contrary opinion was 
however taken in Gobind Ram v, Empress 
(2) and in any case there remains the 
plain fact that the notice which was dis- 
obeyed in this casa was not a notice issued 
by or with the approval of the Canton- 
ment Authority. I am therefore of opinion 
that the conviction cannot be sustained and 
I refer the papers tothe High Court with 
the recommendation that the conviction 
be set aside and chat the fine which 
has been paid, be ordered to be re- 
funded. 

Order.—F or reasons given by the learn- 
ed District Magistrate, I accept the petition, 
set asidethe conviction of the petitioner, 


and direct that the fine, if paid, be 
refunded. 
N.. Convi ction set aside. 


(1) 95 Ind. Cas, 726; A IR 1926 Cal, 1073. 
(2) 32 P R 1881 Cr. | 
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CALCUTTA HIGH COURT 
Civil Rule No. 1240 of 1933 
December 11; 1933 
LORT-WILLIAMS AND M. C. GHOSH, JJ. 
In the matler of Moulvi ABU HOSSAIN 
SARKAR, PLEADER. 

Legal Practitioners Act XVI of 1879), s 12— 
Pleader prosecuted thrice and convicted twice 
for’ semi-politicai offences-—~Whether action under the 
Act may be taken— Distinction between various kinds 
of law-breaking —Whether may be drawn— General 
principles of procedure insuch cases. 

In proceedings under s, 12, Legal Practitioners 
Act, to consider why a Pleader should not be sus- 
pended. or dismissed from. practice on the ground 
of his having been convicted of what amounted to 
semi-political offences, the question to bə considered 
is whether the facts proved, constitute an offence 
implying a defect of character which unfits the 
Pleader or mukhtear, as the cass may be, from 
practising as such 

No distinction can be drawn between the various 
kinds of law-breaking upon which any general 
principle can be founded. The principle upon 
which the High Court should proceed is, that 


where a Pleader wilfully breaks the law upon one ` 


or.two isolated occasions, it may not be necessary 
for the Court to take any action under s. 12 of 
the Legal Practitioners Act. Where, on the other 


~ 
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hand, it is shown that the Pleader has wilfully and 
habitually broken the law, then the Court may 
quite reasonably come to the conclusion that his 
acts imply such a defect of character as ‘to render 
him unfit for. practice as a Pleader, and insuch a 
case the Court may dismiss him from practice. 
Where the act's of the Pleader fall midway between 
the two extremes, then the Court may take a more 
lenient view, and. -may think it sufficient to warn 
the Pleader, by inflicting upon him a period of 
Suspension or otherwise, that if he persists in 
breaking or defying thelaw such conduct willin- 
evitably lead the Court to the conclusion that he is 
tottlly unfit to practise inthe Courts which have 
been established to enforce the law. p. 58, col. 
1.| i 
Whore a Pleader had basen proszcuted three times 
and convicted twic2 for semi-political offences, and 
ha was in fact suspanded from practice owing to 
his inability to obtain a license for a period a 
little over six months: 

Held, that he had been punished sufficiently and 
that he should be warned that if he persisted in 
thess courses the Court would eventually have to 
consider the question of dismissing him from prac- 


tice, 

Dr. Basak and Mr. 
Mitter, for the Crown. 

Messrs. Atul Chandra Gupta and Priya 
Nath Bhattacharjee, for the Pleader. 

Lort-Williams, J.—In. this case a rule 
was issued by virtue of the powers vested in 
the Court under s. 12 of the Legal Practi- 
tioners Act (XVIII of 1879), calling upon 
Moulvi Abu Hossain Sarkar, a Pleader to 
show cause why he should not be sus- 
or dismissed from practice, 
onthe ground that the fact that he had 
been convicted in two cases under s. 21 of 
Ordinance II of 1932, for disobeying the 
order of the District Magistrate of Rungpur, 
and had been sentenced thereunder to 
rigorous imprisonment for one year, and 
two years respectively, and that he had 
been previously convicted in June, 1930, 
-Ünder s. 188 of the Indian Penal Code, 
‘implied a defect of character which unfitted 
him to bea Pleader. 

One of the convictions in 1932 was set 
aside on appeal. ‘This Pleader,. therefore, 
has been convicted twice, within the last 
three years of what amounted to semi-poli- 
tical offences. . The canviction unter s. rl 
of Ordinance II of 1932 was for leaving the 
village where he had been ordered to 
reside. Such an order can only be made 
if the Local Government is satisfied, undgr 
s. 4 of the Ordinance, that there are reason- 
able grounds for believing. that the person 
to be restrained has acted, is acting, or is 
about to act ina manner prejudicial to the 
public safety or peace or in furtherance of 
a movement prejudicial to the public safety 
or peace. The conviction in 1930 was for 
holding a public peste in defjance of an 
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order of the Local Government, 
Police, prohibiting such a meeting. 

In all these cases the question arises 
whether the ‘facts proved, constitute an 
offence implying a defect of character which 
unfits the pleader or Mukhtear, as the case 
mav be, from practising as such. 

The question is not free from difficulty. 
As was stated by Coutts-Trotter, J: In 


the matter of First Grade Pleader (1): 
“while this Court will not interfere with or hate 
regard to,any man’s political opinions, or opinions on 
public questions, it is impossible toallow a person, 
who proclaims or practises what is called the 
doctrine of Civil Disobedience, to ask to be part of 
the machinery of the Courts which exist for the 
very purpose of the thwarting of civil disobedience 
and the enforcement of civil obedience.” 


It is difficult to draw any distinction 
between the various kinds of law-breaking 
upon which any general principle can he 
founded. One can imagine cases where 
the law has been broken cn one or more 
occasions, as for example, with regard to 
offences under Motor Car Legislation. 
These obviously strike one as being differ- 
ent in gravity to offences, such as we are 
now dealing with, of a semi-political 
character, which are directed against laws 
or Ordinances passed . for the purposes of 
preserving the public peace. 

On the other hand, it may be argued that 
even offences under Motor Car Legislation 
may result in breaches of the peace. In 
my opinion, therefore, no such. distinction 
can be drawn, and the principle upon 
which we ought to proceed is, that where 
a Pleader wilfully breaks the law upon one 
or two isolated occasions, it may not be 
necessary for the Court to take any action 
under this section of the Legal Practi- 
tioners’ Act. Where, on the other hand, 
it is shown that the Pleader has wilfully 
and habitually broken the law, then the 
Court may quite reasonably come to the 
conclusion that his acts imply such a defect 
of character as tc render him unfit for 
practice ‘xs a Pleader, andin such a case 
the Court may dismiss him from practice. 
Where the acts of the Pleader fall midway 
between the two extremes, then the Court 
may take a more lenient view, and may 
think it sufficient to warn the Pleader, by 
inflicting upon hima period of suspension 
.or otherwise, that if he persists in breaking 
or defying the law such conduct will inevit- 
ably lead the Court to the conclusion that 
he is totally unfit to practise inthe Courts 


- (1) 92 Ind, Qas. 214; (19949 M W N5; AIR 1921 
Mad, 479; 27 Or, L J 230(F B). 
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which have been established to enforce the 
law. l 

In the present case, itssemsto us that the 
Pleader’s acis fall within the mediate posi- 
tion to which I have referred. Hé has been 
prosecuted three times and convicted twice 
for semi-political offences, and we desire 
to warn him, that if he persists in these 
courses, the Court will eventually have to 
consider the question of dismissing him from 
practice. We should have though: that a 
period of six months’ suspension would be 
adequate in this case. But we are inform- 
ed that the Pleader was in fact suspended 
from practice owing to his inability to 
obtain a license from: February 15, 1933, 
to August 25, 1933, a period of a little 
over six months. Consequeatly we think 
that he has been punished sufficiently and 
the rule, accordingly, will be discharged. 

M. C. Ghose, J.—I agree. 

N. Rule discharged. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 123 
i -of 1927 > 
August 18, 1932 
MADHAVAN Nair, J. 
KARUVEEPPIL VEERA VUNNI’'S 
YOUNGER BROTHER AHAMMAD KUTTY 
AND OTHERS—CoonTER PErIrIONERS— 
— DEFENDaNrS—APPELLANIS 
VETSUS . 
KOTTEKKAT KUTITU—PET.TIONER— 
PLAINTISF - RESPONDENT 

Limitation Act (LX of 1903), Sch. I, Art. 18?— 
Partition suit—Preliminary decree—Appeal—Final 
decree during pendency of appeal—Ezxecution of 
final decree —Limitation—Whether starts from date of 
final decree or of appellate order on preliminary decree 
—Deeree already barred by limitation—Whether can 
be barred ‘for purposes of execution by subsequent 
amendment. : 

A preliminary decree was passed in a partition suit 
and during the pendency of the appeal therefrom the 
final decree was passed on Ssptember :0, 1919. The 
appeal against the preliminary decree was passed on 
March 2U, 1923. Application ‘for execution of the 
fiaal decree was made on March 24, 1925: 

Held, that the period of limitation should not be 
computed from the date of decision of the appeal from 
the preliminary decree but should be computed from 
the date of the final decreeon Ssptember 30, 1919. 
There is no substance inthe argument thatthe fiaal 
decrve is imperilled by the decree that may be passed 
by the Appellate Court in the appeal against the 
preliminary decree, and that, therefore, the time 
should be calculated only from the date of the appel- 
late decree. Somar Singh v. Deonandan Prasad Singh 
(1), dissented from. Ashfaq Husain v. Gauri Sahai 
(2), explained, Fakir Chand v. Daiba Charan (3), ` 
Profulla Kumar Basu v. Sarojbala Basu (4), Jivaji 
v, Ramchandra (5), Sheo Prasad vy. Anrudh Singh (6), 
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. Narasingh Sewak Singh v. Madho Das (7), Mulkh Raj 
v. Gurditta Shah Harichand (8), distinguished. 

Article 132, cl (1), Limitation Act, refers to the date 
of the decree or order that is sought to be executed 

A decree which has already become barred by 
limitationecannot be revived for purposes of execution 
by a, subsequent amendment and it is not the duty of 
an executing Court to consider whether the amend- 
ment has been properly made, but it has to decide whe- 
- ther the application is barred by limitation or not. 
Rabiuddin v. Ram Kanai Sen 19), relied on. Jhamman 
Lal v. Daulat Ram (10), Durga Prasud Das v. Kedar 
` Nath Nayck (11), not followed. 

A. against an order of the Court of the 
Subordinate Judge,South Malabar at Calicut 
dated February 23, 1927, and made in 
A. S. No. 260 of 1926, preferred against that 

‘of the Court of the District Munsif, at 
Parappanangadi, dated September 28, 1925, 
and made in E. P. No. 544 of 1925 in O. S. 
No. 105 of 1914. - - 

Messrs. K. P. Kesava Menon and K. 
Kuttikrishna Menon, for the Appellants. 

Mr. P. Govinda Menon, for the Respond- 
ent. 

Judgment.—Defendant No. 2 and the 
legal representatives of defendant No. 9, 
are the appellants. This Civil Miscela- 
neous Second appeal arises out of an appli- 
cation for execution made by the decree- 
holder in O. S. No. 105 of 1914 (Parappanan- 
gadi District Munsif's Court) to execute a 
„partition decree. The question for decision 
is whether the application is barred by 
limitation or not. 


The facts are briefly these:—In O. S. 
No. 105 of 1914 the plaintiff-respondent 
obtained a preliminary decree for partition 
on April 18, 1913. The decree was confirm- 
ed in appeal on March 3], 1919, by the First 
Appellate Court and on March 20, 1923, by 
the High Court. On April 18, 1918, the 
plaintiff applied for a final decree and on 
September 30,1919, a final judgment was 
pronounced. As the requisite stamp papers 
were not supplied’ in time, the final decree 
was drawn up only on December 14, 1924, 
As the decree must bear the date on which 
the judgment was pronounced the decree 
that was drawn up in 1924 bears the data 
September 30, 1919. The plaintiff-decree- 
holder put in an execution application, E. P. 
No. 502 of 1924, but that petition was not 
pressed and was consequently dismissed. 
The petition out of which the present pro- 
ceedings arise, E. P. No.: 544 of 1925 was 
filed on March 24,1125. It will be observed 
that the present petition aswell as the pre- 
vious one has been put in more than three 
years after the date of the final decree, 
and the question is whether, in the circum- 
stances, these petitions are time-barred, - 
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It was argued before the District Munsif 
that the period of three years for executin g 
the decree in this case under Art. 152, cl. (2) 
of the Limitation .Act should be calculated 
from the date of the High Court's decree | 
and that, therefore, the petitions are not 
time-barred though they were filed beyond 
three years from the date of the final decree 
which is the one now sought to be executed, 
He did not accept this argument but held 
that the time for execution began to run 
from the date of the final decree. On 
appeal the learned Subordinate J udge came 
to a contrary conclusion and held that 
the time began to run from the date of the 
High Court’s decree and that, therefore, the 
applications are not time-barred. He held 
that the applications are not time-barred for 
another reason also, I have already stated 
that the final decree was passed on Sep- 
tember 30, 1919. But on December 6, 1924, 
it was amended as per order on E. A. 
No. 1249 of 1924. It was contended hefore 
the learned Subordinate J udge that the 
decree having been amended on Decem- 
ber 6, 1924, the decree-holder has got three 
years’ time to execute the decree from the 
date of this amended decree under Art. 189 
cl. (4) of the Limitation Act and that, there- 
fore, the applications are within time. This 
argument was accepted by the learned Sub- 
ordinate Judge and on this ground also he 
held that the application was not time- 
barred. Another point was also argued 
before the learned Subordinate J udge and 
that was, that the final decree in this case 
was drawn up only on Deccmber 14, 1924, 
that till then there was no decree which 
could have been executed and that the 
petitioner had, therefore, three years’ time 
from December 14, 1924. The decree that 
was drawn up in 1924, bears the date Sep- 
tember 30,1919. The learned Subordinate 
Judge did not express any definite Opinion 
upon this point. But asthe argument is ob- 
viously untenable, it was not pressed before 
me by the learned Counsel for the tespond- 
ent. 

And so, the two points arising for determi- 
nation in this second appeal are (1) whether 
the period for the execution of the decree 
should be calculated from the date of the 
High Court’s decree (1. e. March 20, 1923), 
or from the date of the final decree (i. e. 
September 30, 1919); (2) whether time in 
this case can be calculated under Art. 182, 
cl. (4) of the Limitation Act from the date 
of the amended decree. 

Ishall first deal with the question with 
reference to Art, 182, cl. (2) of the Limita- 
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tion Act. Under this clause the period of 
the prescribed three years is to be calcu- 
lated from Sinai there has been an appeal), 
“the date of the final decree or order of the 
Appellate Court or the withdrawal of the 
appeal.” It isargued for the appellant that 
since there-has been no appeal against the 
final decree, time for execution should be 
calculated from the daté of the final decree 

which is the decree sought to be executed 
and not from the date of the High Court's 
decree passed in appeal against the pre- 
liminary decree. On the other hand, the 
respondent contends that there is nothing 
in the wording of cl. (2) of Art. 182, to show 
that the appeal therein referred to is an 
appeal against the decree sought to be 
executed and since there has been an appeal 
in the present case, though not against the 
final decree, the date of the final disposal of 
the appeal should be the date from which 
the period of limitation should be computed. 
In support of this view it is urged that the 
appeal against the preliminary decree may 
imperil the decree sought to be executed 
and, therefore, the legislature has delibe- 
rately extended the period by fixing the 
date of the disposal of the appeal as the 
date for calculating the period of limitation. 
Tt is somewhat curious that this question 
has not arisen for decision in any of the 
High Courts with reference to the execution 
of a partition decree. But the question 
arose in Somar Singh v. Deonandan Prasad 
Singh (1), in connection with the execu- 
tion of the final decree in a mortgage suit 
in which an appeal had been filed against 
the preliminary decree. In that case a 
preliminary decree in a mortgage sult 
was passed on August 23, .1921 and 
there was an appeal against that decree to 
the High Court. During the pendency of 
the appeal the mortgagee-decree-holder ob- 
tained a finalfdecree for sale on October 28, 
1922. Theappeal to the High Court against 
the preliminary decree was dismissed on 
October,29, 1925. The application for exe- 
eution was made on February 2, 1926. The 
judgment-debtor contended that the appli- 
cation was barred by limitation. It was 
held by the learned Judges that limitation 
yan from the date of the final disposal of 
the appeal by the High Court and that, 
therefore, the application for execution was 
within time. This decision is strongly 
relied on by the learned Counsel for the 
respondent. If the decision correctly lays 
down the law, there can be no doubt that it 

(1) 102 Ind. Oas. 811; 6 Pat. 780; A I R 1927 Pat. 
215;8 PL T879. oe 
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may be applied to this case. The fact 
thatthe decree inthat case was passed in a 
mortgage suit while the present one was 
passed in a partition suit does not make 
any difference with regard to the applica- 
tion of the principle. The appellant’s 
learned Counsel ergues that this decision 
does not lay down the correct law. 

The conclusion arrived at by the learned 
Judges in Somar Singh v. Deonandan Prasad 
Singh (1),is based mainly on two considera- 
tions, (1) the wording of the clause and (2a 
decision -of the Privy Council in Ashfaq 
Husain v. Gauri Sahai (2). I shall first con- 
sider the Privy Council decision and see whe- 
ther it supports the principle extracted from 
it by the learned Judges. To appreciate 
the decision it is necessary to state the facts 
of the case. These appear in the head- 


note as follows: 
«A decree for sale on a mortgage was passed 
against several defendants jointly on August 25, 


“1900, and made absolute on December 21; 1901. As 


against one defendant, however, the decree was 
ex parte, and it was set aside as against her on appeal 
on March 11, 1902. Subsequently, a decree was 
passed on the merits against this defendant on 
August 15, 1902, and her appeal was dismissed by 


-the High Court on November 16, 1904, and as against 


her that decree was made absolute on November 27, 
1905. An application for execution was made against 
all the defendants on December 21, 1905, based on the 
decrees of August 25, 1900, August 15, 1902, Novem- 
neig, 1994, December 21, 1991 and November 27, 

The defendants contended that the decrees 
of August 25, 1900 and December 21, 1901, 
were time-barred. Prima facie the appli- 
cation was barred by limitation. But their 
Lordships of the Privy Council held that the 
decrees of August 25, 1900 and Novem- 
ber 16, 1904, were steps in granting the 
plaintiff the relief to which he was entitled, 
The latter decree supplemented and com- 
pleted the former and for the first time 
justified the plaintiff in applying for the 
joint execution of the decree. Time under 


the Limitation Act began to run from the 


date of the latter decree, or rather from 
the date on which it was made absolute, 
November 27, 1905, consequently the 


-application was not barred. From the 


reasoning adopted by their Lordships it 
does not appear to me that this case can be 
used as an authority for the position con; 
tended for by the appellant. Their Lord- 
ships do not say that time should be cal- 
culated from November 16, 1904, (or rather 
from November 27, 1903), because this is 


the date of the final decree of the Appellate 
(2) 9 Ind. Oas 975; 33 A 264; 150 W N 370; BAL 
J 332; 13 OL J 351; 9MLT 380; 18 Bom L R 367; 
4 Bur. L T 121; 21 ML J 1140; 881 A 37; (1911) 2M 
W N 177 (P.O), : ii 


‘context in which the clause stands. 
the present case there has been no appeal 
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be calculated from that date because : 
“Ib was then for the firat time thatthe Court grant- 
ed a complete decree to the respondent.” 5 


According to their Lordships the plaintiff 
was entitled to get a joint decreas against 
all the defendants. But owing to an irre- 
gularity in procedure the decree which he 
obtained against one of the defendants was 
seb. aside and ultimately a decree was 
passed against that defendant. Their Lord- 
ships point out that the decree dated Novem- 
ber 15, 1904, was the second step in granting 
to the plaintiff the relief to which he was 
entitled, the first step being the original 
decree of August 25, 1900. Considered in 
this view, the decree of November 16, 1994 

“supplemented and completed the decree granted 
on August 25, 1900, and for the first time gave to the 
plaintif that which alone would justify him in 
applying for the joint execution to which he was 


entitled.” 

Viewed-in this light the decree which the 
decree-holder in that case was executing was 
anincomplete decree of August 25, 1900, 
completed by the decree passed on Novem- 
ber 16, 1904 and time was calculated 
from the date when the Court granted a 
complete decree to the decree-holder. In 
the present case the decree-holder had ob- 
tained a complete executable decree on 
the date of the final decree. Speaking 
with great respect I donot think the de- 
cision of the Privy Councilin Ashfaq Husain 
v. Gauri Sahai (2), has been correctly ap- 
plied by the learned Judges of the Patna 
High Court in Somar Singh v. Deonan- 
Prasad Singh (1) Now coming to the 
first ground, no doubt the wording of the 
clause as it stands supports the conclusion 
arrived at by the learned Judges. But 
I think it is wrong to interpret the clause 
in this way ignoring the context in which 
it appears. There can be no doubt that 
under the first clause the period for the 
execution-of a decree is three years “from 
the date of the decree or order.” This 
clearly means from the date of the decree 
or order that is sought to be executed. 
Then comes cl. (2) which says, “(where 
there has been an appeal) the date of the 
final decree or order.... ...” Appeal from 
what decree or order? Surely, appeal 
from the decree or order sought to be ex- 
ecuted, This seems tome to be the only inter- 
pretation possible having regard to the 
In 


against the final decree which is the de- 
cree sought to be executed-and, therefore, 
time should be. computed- from the date 
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of the final decree. It was argued for 
the respondent that the final decree is im- 
perilled by the appeal preferred against 
the preliminary decree and in case of 
his success in the appeal the final dec- 
ree will have to be altered. True; but 
nothing stands in the way of the party 
concerned applying for the passing of a 
fresh final decree in accordance with the 
appellate decree; and this I believe is what 
is generally done when after the passing 
of a final decree by the first Court during 
the pendency of the appeal the Appellate 
Court ultimately interfered with the pre- 
liminary decree. I am not satisfied that 
there is much substance in the argument 
that the final decree is imperilled by the- 
decree that may be passed by the Appel- 
late Court in the appeal against the preli= 
minary decree, andthat, therefore, the time 
should be calculated only from the date of 
the appellate decree. 

Mr. Kuttikrishna Menon on behalf of the 
appellant has brought to my notice various 
cases, such as, Fakir Chand v. Daiba 
Charan (3), Profulla Kumar Basu v. Soroj- 
bala Basu (4), Jivaji v. Ramchandra (5), 
Sheo Prasad v. Anrudh Singh (6), Nara- 
singh Sewak Singh v. Madho Das (7) and 
Mulkh Raj v. Gurditta Shah Harichand 
(8). Generally stated, in those cases it 
was held that appeals from orders refus- 
ing to set aside ev parte decree are not 
to be regarded as appeals from the dec- 
rees themselves and therefore cannot be 
availed of by the decree-holder to save 
his application to execute the decree from 
the bar of limitation under Art. 182, cl. (2). 
These cases do not apply to the present 
case Inasmuch as ‘there were no appeals 
in those cases against the decrees sought 
to be executed. 

For the above reasons, Iam of opinion 
that in the present case the period of li- 
mitation should not be computed from the 
date of the High Court’s decree on March 
20, 1923, but should be computed from the - 
date of the final decree on September 30, 
1919. I think this conclusion follows from 
a true interpretation of Art. 182, cl. (2) of 
the Limitation Act having regard to its 
context, g 


(3) 104 Ind. Cas. 466; 54 C 1052; AIR 1927 Cal. 
“904 


(4) 131 Ind, Cas. 263; A I R 1931 Cal, 332 at p. 334; 
52 O LJ 594; 35 O W N 155; Ind. Rul, (1831) Cal. 459, 

(5) 16 B 123, 

(6) 2 A 273. 

(7) 4 A 274. 

(8) 120 Ind, Oas. 179; A IR 1929 Lab. 283; 11 Lah, 
LJ 61; 30P L R 283; Ind’ Rul, (1930) Lah, 18. 
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The next question is whether time can 
be computed in this case from the date 
of the amended decree. Article 182,cl. (4) 
prescribed “(Where the-decree has been 
amended) the date of amendment” as the 
starting point for limitation. Here again, if 
yourely merely on the express language of 
the clause the respondent’s contention should 
be upheld. In the present case before the 
amendment the decree had become admit- 
tedly barred. If the literal construction of 
Art. 182, cl. (4) is to be accepted, then it 
would enable the decree-holder to execute 
a barred decree, but I cannot believe that 
this result was intended by the legislature to 
follow from this provision. In Rabsuddin 
v. Ram Kanai Sen, 59Ind Cas, 186 (9) it was 
held that “a decree which is capable of 
execution and is not executed within three 
years from its date becomes dead and 
cannot be revived by a subsequent ap- 
plication for amendment.” To the same 
effect is the decision in Jhkamman Lal v. 
Daulat Ram (10). As against those deci- 
sions Mr. Govinda Menon for the respond- 
ent relies upon the following observations 
in Durga Prasad Das v. Kedar Nath Nayek 
(11) in support of his contention that the 
starting point of limitation is the date of 


the amended decree : 

“Where the legislature has provided that the 
time from which period of limitation for execution 
of a decree should begin to run where 4 decree 
has been amended, is the date of amendment, itis 
not for the Court of Execution to enquire whether 
the original decree was capable of execution or whether 
for any other reason the Court was wrong in making 
the order for amendment of the decree.” 


I agree that it is not the duty of an 
executing Court to consider whether the 
amendment has been properly made, but 
it bas to decide whether the application 
is barred by limitation or not. I do not 
think it is necessary to discuss this deci- 
sion aby further as it runs counter tothe 
‘previous decision of the Calcutta High 
Court itself Rabiuddin v. Ram Kanai Sen 
(9) already noticed ; and as in that case 
when the application which was said to 
have been barred was filed there was al- 
ready an execution application pending 
which was within time. The final decree 
in the case was madeon May 8, 1924 and 
the first application for execution was 
filed on May 7, 1927. In the course of 
narrating the facts of the case the learn- 


19) 59 Ind, Cas. 156; 


A I R1920 Cal. 763. 
(10) 73 Ind, Oas, 461: ATR 


1924 Lah. 323; 5 Lah. L 


J 398. 
(11) 123 Ind. Cas, 292; AIR 1929 Oal, 650; Ind. 
a”. f . 


Rul. (1930) Cal. 516, 
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ed Judges say: 


“It ig unnecessary to mention that the execution 
was asked for of the amended decree in continuation 
y ue application presented in the Court on May 7, 

In this view the learned Judges’ con- 
clusionthat the execution application was not 
barred by limitaticn seems unobjectionable 
whatever may be suid against their obser- 
vations quoted above. In my opinion a dec- 
ree which has already become barred 


by limitation cannot be revived for pur- 


poses of execution by a subsequent amend- 
ment, I must not fail here to point out 
that the appellant's learned Counsel ob- 
jects to the respondent relying on the 
amended decree for the reason that no 


notice was given to his client at the time 


when the amendment was made. The 
amendment of the decree was not relied 
on in the first Court asa ground for say- 


ing that the applications for execution 


were not barred by limitation. The point 
was taken for the first time in the Ap- 
pellate Court and the Jearned Judge has 
not anywhere in his judgment stated that 
notice of amendment was or was not sent 
to the appellant. In the view I take that 
the amended decree cannot in the present 
case forni the starting point for limitation, 
there is no need for considering whether 
the notice of amendment was asa matter 
of fact sent to the appellant and if not 
whether the amended’ decree can be relied 
on tosave limitaticn. 

In the 1esult I set aside the decision of 
the lower Court and restore that of the 
District Munsif with costs here and in the 
Court below. 

i Appeal allowed. 


a ery 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No. 190 of 1930 
October 30, 1933 
Potioox, A. J. C. 
GANPATRAO AND OTHERS— 
DEFENDANTS — APPELLANTS 
versus 
Musammat VITHABAI—PLAInTIFF— 
RESPONDENT 
= Transfer of Property Act (IV of 1882), s. 52— 
Doctrine of lis pendens— Mortgage suit — Another 
mortgagee hoving sued to enforce kis rights—Ap- 
plicability of the ‘doctrine—Limitation Act (IX of 
1908), Sch. I, Arts. 142, 144—Plaintiff not claiming 
to have been dispossessed—Limitation applicable. 

The principle of lis pendens applies to involuntary 
alienations, buta decree for sale orfor foreclosure 
obtained on a mortgage cannot be said to transfer 
or otherwise deal with’ the property covered by the 
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deed. A mortgage suit brought by a mortgagee cannot 
be affected by lis pendens on the ground that some 
one else who does not claim from him, i e, another 
mortgagee, has alréady sued to enforce kis own 
rights, | oth have rights against the same propeity 
not derived from each other but from the same owner, 
and the title ofeach relates back to the date of his 
mortgage and is not‘created by the decree. J agesh- 
war v. Mott (1), Har Pershad Lal v. Dalmardan 
Singh (2) and Chinnaswami Padayachi v. Darmalinga 
Padayachi (3), relied: on. 

Where the plaintiff does not claim to have been 
dispossessed cr to-have discontinued possession, 
Art, ,14b and not Art. 142, Limitation 
Act, applies and limitation runs from the date when 
the possession of the defendant becomes adverse to 
the plaintiff. Gaya Prasad Karan vy., Bakyamani 
Dasi (4), referred to, 

S. O. A. against the decree in Civil Ap- 
peal No. 72 of 1929, inthe Court of the 
District Judge, Wardha, dated November 
20, 1929 arising out ofthe decision in Civil 
Suit No. 250 of 1928, in the Court of the 


Sub-Judge Second Class No. 2 Wardha, 
dated February, 13, 1929. l 
Messrs. W. R. Puranik and WM. D. 


Khandekar, for the Appellants, 

Messrs. M. B. Kinkhede R. B. and A.R. 
Kulkarni, for the Respondent. 

Judgment.—This appeal arises out of 
a sult for possession ofa 2 anna share in 
each of the villages of Dhanoli and Khadki 
in the Tahsil and District of Wardha. 
One Atmaram owned a 4 annashare in 
each of these villages, andhe, or his sons 
who succeeded him, executed three succes- 
sive mortgages : — 

(i) a mortgage :of a 4 anna share in each 
Village on March 13, 1885, to a person 
whose rights were eventually assigned to 
Almaram’s separated brother Tukaram: 

. (11) a mortgagee ofa 2° anna share in 
each villageon March 5, 1891, to Ganga- 
dhar and others; ‘ 

(iit) a mortgage of a 2 anna share in 
each village on: February 20, 1893, to 
Dewaji. 

The family tree: of Atmaram and Tuka- 
ram is as below:— 


‘PANDURANG 
| 
| 
Tukavur Atmaram 
: Govindrao e gn | 
adopted Bajirao BA Ganpatrao 
| | =Khima 
ae Ramrao Bai 
‘itha Bai (adopted = 
(plaintif). by Govind- a 
rao.) 


The widows of Dewaji instituted Civil 
Suit No. 25 of 1901 on the mortgage 
of 1893 against Bajirao and Bhima Bai, 
whe were then the representatives of the 
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mortgagor, They obtained a preliminary 
decree for foreclosure on December 23, 
1901 and a final decree for foreclosure on 
December 12, 1903. They were placed in 
possession on April 13, 1904. There- 
after Bajirac and Bhima Bai possessed only 
a2 anna share in each of the’ Villages, and 
the other 2 anna share belonged to the 
widows of Dewaji, subject of course to the 
mortgages of 1¢85 and 1891. 

Then Ramarao, as the representative of 
Tukaram, instituted Civil Suit No. 101 of 
1904 on the mortgage of 1t89, against 
Bajirao, and Bhima Bai, as representing 
the mortgagors, and the two widows of 
Dewaji, as representing the mortgagee of 
1293, but he didnot implead the mort- 
gagees of 1891. Bajirao admitted the claim 
in full and Bhima Bai did not appear at 
all. The widows of Dewaji, - however, suc- 
cessfully pleaded that one of the conditions 
relating to interest amounted to a penalty 
which ought not to be enforced and thereby 
got the decretal claim reduced from 
Rs. 0,622-7-9 to Rs. 3,507-13-7. The Judge 
in that suit held that, as Bajirao had ad- 
mitted the claim in full, he could redeem 
only on payment of the full amount but 
that Bhimà Bai and the widows of Dewaji 
were entitled to redeem by payment of 
the smaller amount. In the course of the 
years 1906and 1907 the smaller amount 
was paid infull by the widows of Dewaji 
who applied to be substituted for the mort- 
gagee in that suit. That application was 
rejected and they, therefore, instituted 
Civil Suit No. 98 of 1911 against Bajirao 
and Bhima Bai and also Vitha Bai, who 
then represented Ramrao, to enforce the 
right of subrogation which they claimed 
they had obtained by paying off the first 
mortgage. They obtained a preliminary 
decree for foreclosure of a 2 anna share in 
each village on December 14, 1912, against 
Bajirao and Bhima Bai alone, and that 
decree was made final on October 28, 1913. 
Vitha Bai was discharged in thag suit. 
In the meantime the preliminary decree 
in Civil Suit No. 101 of 1904 had been made 
final on September 10, 1913, against Baji- 
rao and Bhima Bai alone and their 4 anna 
share in each village was declared to be? 
foreclosed. In pursuance of ihis decree 
Vitha Bai obtained symbolical possession 
on October 13 1913. 

In the meantime Gangadhar and his co. 
mortgagees of 1891 had instituted -Civil 
Suit No. 76 of 1911 on their mortgage 
against Bajirao and Bhima Bai alone and 
obtained a preliminary decree fore foreclo: 


OL 


sure on August 13,1911. That decree was 
made final on August 9, 1913, whereby the 


2 anna share of Bajirao and Bhima Bai in. 


each village was foreclosed to Gangadhar 
and his co-mortgagees, who in pursuance of 
that decree ‚entered into possession on 
| DG 13, 1918 and September 16, 
1913. > 

The plaintiff Vitha Bai contends that by 
virtue of the final decree in Civil Suit 
No. 101 of 1904 she became ihe owner of 
the 4 anna sharein each village. She did 
not claim the 2 anna share in each village 


which had been previously foreclosed by the 


widows of Dewaji, but claimed the 2 anna 
Share in each village now in the possession 
of the ‘defendant whc now represents the 
mortgagees of 1891. She obtained symboli- 
cal possession, as already stated on October 
13, 1913, and she instituted the present suit 
on October 13, 1925. The lower Courts have 
held that she is entitled to possession of the 
share claimed subject to the right of the 
defendants, as representing the mortgagees 
of 1891, to redeem, The Court of first 
instance held that the price of redemption 
was Rs. 517, but thelower Appellale Court 
increased this amount to Rs. 842. The 
plaintiff has filed a cross-objection claiming 
that it should be Rs, 2,334 exclusive of 
costs. 

Several complicated points were argued 
in the lower Courts, but it isnot necessary 
to deal with allof them as I am of opi- 
nion that the suit must clearly fail for at 
least tworeasons, that the plaintiff Las 
failed toestablish any ible’ to the share 
claimed or to show that she has beenin 
possession wlihin 12 years prior to this 
suit. The complications are mainly due 
tothe wrong procedure of the Court in 
Civil Suit- No. 101 of 1904. Under 
O. XXXIV, r.20f the Code of Civil Pro- 
cedure, ib was its duty to calculate ‘kow 
much was due onthe mortgage and it is 
difficult to-understand how that Court 
could Mave come to the conclusion that 
Rs. 5,000 odd was dueonthe mortgage if 
it was paid off by Bajirao and only 
Rs. 3,000 odd if paid off by the other mort- 
wzagor Bhima Bai or by the puisne mort- 
. gagee. Bhima Bal was entitled to redeem 
the entire property and not merely her 
share init by a payment of Rs. 3,000 odd, 
and similarly the widows of Dewaji by 
that payment were entitled also to redeem 
the entire property. It follows then that 
after the payment ofthat amount by the 
‘widows of Dewaji ng right over the pro- 
‘perty retained in°Ramras, As against 
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behind the backs of the 
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altered by tke final decree obtained on 
September 10, 1913, but inthe meantime 
the mort gagees of 189), had obtained a dec- 
ree forforeclosuré against the 2 anna 
share which up till then remained in 
Bajirao and Bhima Bai. 
the decree for foreclosure was passed in 
Civil Suit No. 101 of 1904 on September 
10, 1913, against Bajirao and Bhima Bai, 
these two persons had no right in 
Share foreclosed, and these proceedings 
mortgagees of 
1891, could not affect the title ofthese mort- 
gagees, I, therefore, hold that Ramarao ac- 
quired no title to the property in suit by his 
final decree of October 13, 1913. . 

It has been urged on behalf of the plaint- 
iff that the foreclosure decree obtained . by 
the morigagees of 1891 in Civil Suit No. 76 
of 1911 could not, by virtue ofthe doct- 
rine of lis pendens, affect the property 
which was the subject-matier .of Civil Suit 
No. 101 of 1904. Section52o0fthe Transfer 
of Property Act provides that during the 
active prosecution of a, contentious suit or 


proceeding in whichany right to immov-, 


able property is directly und .specifically 
in ‘question, the property cannot be trans- 
ferred or otherwise dealt with by any 
party -to the suitor proceeding so as 410 
affect the rights of.:any other party there- 
to under any decree or order which may 


be made therein, except under the authority 
of the Court andon such terms asit may- 


Impose. ven assuming that Civil Suit 


No. 101 of 1904 was being actively prose-. 


cuted between the ‘years 1911 and 1913, 
which is at least open to doubt, -I .do not 
think that the doctrine of lis pendens can 
apply. Ibis no doubt well established that 
the principle oflis pendens japplies to. in- 
voluntary alienations, but Iam of opinion 
that a decree for sale or for foreclosure 
obtained on a mortgage cannot be said. to 
transfer or otherwise deal with the prop- 
erty covered by the deed. The question 
was considered by this Court in Jageshwar 
v. Moti (1) and I respectfully agree with 
the opinion expressed by Dhobley, A®J. C., 
therein, following the view expressed by 
Mitra, J., in Har Pershad Lal v. Dalmar- 
dan Singh (2). The question has been re- 
cently considered by the Madras High 
Court in Chinnaswami Padayachi v. Dar- 
malinga Fadayachi (3) and I entirely 
(DSENLJ 157. 


(2) 32 O 891 at p, 906. 
(3) 132 Ind. Cas, 309; A I R 1932 Mad. 556; (1932) 


M W N 74?;36 L W 253; Ind, Rul, (1932) Mad. 650; 


63M L J 394; 56 M115. = 


When, therefore,, 


the | 
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agree with the decision that a mortgage 
Suit brought by a mortgagee -cannot be 
affected by lis pendens because: some one 
else who does not claim from, him, t. e., 
another mortgagee, has already sued to 
enforce his'own rights. Both have rights 
against the same property, not derived 
from each other but from the same owner, 
and the title of each relates back to the date 
of his mortgageand is not created by the 
decree. The doctrine of lis pendens, there- 
fore, cannot help the plaintiff. 

The suit mnst also failon the ground 


of limitation. It was apparently conceded “Vent 


before the learned District Judge that 
Art. 144 of the Limitation Act applied. In 
this Court the- learned Counsel for the ap- 
pellants contended that Art. 142 applies, 
but where the plaintiff does not claim- to 
have been dispossessed or to have dis- 
continued possession, it is clear that 
Art. 144 and not Art. 142 must apply: See 
Gaya Prasad Karan v. Fakyamani Dasi (4). 
Limitation, therefore, runs from’ the date 
when the possession of the defendants be- 
came adverse to the plaintiff. The 
defendants obtained possession on 
September 13, 1913, and September 16, 1913 
and their possession from that date was 
clearly adverse. The learned District 
Judge has heid that time runs against the 
plaintiff from the date when he went to 
take possession i.e. October 13, 1913. 
That view isuntenable. Where A is in 
possession of the property adversely to the 
plaintiff, the plaintiff cannot ‘by - obtaining 
a decree against B and being placed in 
symbolical possession in execution of that 
decree thereby give himself a fresh start of 
limitation. The suit is clearly barred 
under ; Art. 144. 

:-The appeal is therefore, allowed and the 
plaintiff's" suit-is dismissed with ‘costs 
throughout.: The cross-objections in this 
Gourt are also dismissed with costs. - - 

“NG Appeal allowed. 


. (4) 119 Ind. Cas. 289; 56 O 914; A I R1929 Oal. 
297: 33 O.W N 277; Ind. Rul. (1929, Cal 769, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 444-of 1930 
August 9, 1933 
COLLISTER, J. 

GANPAT KEWAT—PLalNtTlIFF— 

APPELLANT - 4 


VETSUS . 
RAJA RAM-GOPAL BINGH—DEFENDANT— 
RESPONDENT 
Agra Tenancy Act (III of 1926), ss. 47, 48—More 
rent exacted from tenant than is legally payable — 


1489 & 10 


aARYAT KEWAT 0. BAJA BAM GOPAL SINGH 


. entered 


65 
Right of suit of tenant—Proof of exaction—Neces- 
sity of —Rent payable’ in s. 41—-Meaning of! 

If more rent in any year is exacted from a tenant 
than is legally payable byhim, he has aright of 
suit under s. 48, Agra Tenancy Act, even though he 
had been praviously paying more than the legal 
demand. The words ‘rent payable’ in s. 47 have the 
same meaning in a suit under s. 48 as in a suit 
for arrears of rent ora suitfor determination of 
rent. But for a plaintiff to succeed under s. 48, 
he must prove exaction and in the absence of proof 
as toexaction, his suit is liable to dismissal, | 

S. CG. A.from a decision af the District 
Judge, Allahabad, dated December 19, 
1929. A 
Mr. ‘Haribans Sahai, for the Appel- 


Mr. N. Upadhiya, for the Respondent, 

Judgment.—This was a suit under s. 48 
of tre Agra Tenancy Act (III of 1926). 
The plaintiff:appéllant is an occupancy 
tenant and the defendant-respondent 
is his zamindar. From 1325 F up to 
1333F the plaintiff-appellant paid rent 
at the rate of Bs. 37 per annum. The 
amount entered in the column of legal: 


demand 
“in the Khatauni was Rs. 32 while Rs. 5 was 
each year in the column of extra de- 


mand.’ ' 

= For 1333 and 1334 F the plaintiff-appel- 
lant paid. Rs. 32 only. For the kabı of 
133)F he paid Rs, 16 but it is alleged 
that the defendant-respondent credited 
Rs. 6 only on account of Rabi of 1335F 
and appropriated the remaining. Rs. 10 on’ 
account of arrears for 1333-34 F. The de- 
fendant-respondent’s case was that the legal, 
rent was Rs. 37. He also pleaded limi- 
tation and estoppel, hut these points are 
not in’ dispute now before me. The trial 
Court decreed the suit. It held that in 
the absence of a registered agreement or 
decree the rate of rent payable within the 
meaning of s. 47 must be held to be Rs, 32, 
An appeal was made to the District Judge 
and he reversed the decree of the trial 
Court. He held that the rent “previously 
payable” within the meaning of s. 47 
was Rs. 37. His grounds for this 
finding were :—(l) that for a gumber 
of years the plaintiff-appellant had been 
paying rent at the rate of Rs. 37, (2) that 
the estate accounts showed the demand 
to be Rs. 37, and (3) that whenin any 
year les; than Rs. 37 were paid the 
deficit’ was adjusted in the following 
year. Finally, the District Judge re- 
marked: — 

“The plaintiff has not led any evidence to 
show that he had specifically demanded that the 
Rs. 16 which he tendered to the defendant in 
Rabi 1335 Fasli should be credited in respect of the 
demand for that year and |, therefore, feel con- 


. 


£ 
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siderable doubt as to whether what actually took 
place amounted to an exactive within the mean- 
ing of 8. 4*, Agra Tenancy Act. It seems to me tiat 
in the citcumstancey of ithe cass the plaintifis 
proper remedy, if any, would have been Dy a sulit 
tor declaration as to the rent payable in respect 
of the hulaing unders. 128 (c), Tenancy Act.” 


There isonthe record a plaint in suit 
No. 798 of- 1925, which has apparently 
been overlooked by both the Courts below, 
or, at any rate no reference has been 
made to it. In that plaint the present 
defendant gave the rent of this holding 
as Rs. 32. Moreover it is to be noted that 
in s. 47 the words used are ‘‘previously 
payable,” not “previously paid”. If, there- 
fore, more rent wasin any year exacted 
from atenant than was legally payable 
by him he would have a right of suit 
under s.48 even though he had been 
previously paying rent in excess of the 
legal demand. Under s. 50 of the Act it 
is provided thatthe rent of an occupancy 
tenant can be enhanced only by a re- 
gistered document or by a decree or order 
of a Revenue Court. It was held by tie 
Board of Revenue in Dina v. Tej Bahadur 
Singh (1), that the rent legally recoverable 


is that entered in column 8 and that 
the amounts in the column of “extra 
demand” are not legally recoverable. 


Again, in “Selected Decisions” No. 6 of 
1919 it was held by the Board of Revenue 
that 

“a variation in the rent or rate of rent actually 
paid by a tenant does not alter the rent or rate 


payable unless the variation is made by a register- 
ed agreement or a decree." 


“A similar view was -taken by this Court 
in the ca:eof Dat Prasad Singh v.Gopal 
kam, 34 Ind, Gas. 254 (2) and again in the 
case of Yaqub Aliv. Dian singh (4). In the 
‘latter case it was laid: down that: l 
“In rent suits in the Revenue Oourts against 
occupancy tenanta the Court. must award rent at 
the rates, which are fixed upon the papers, unless 


these rates are entered erroneously by a clerical 
mistake." ~- 


The above were all suits either for arrears 
of rent or for determination of rent and 
Counsel for defendant-respondent pleads 
that the same principle doesnot apply to 
cases under 8. 48, I think that the words 
“rent payable” in s. 47° must have the 
Bame meaning in a suitunders: 43 as in 
a suit for arrears of rent or a suit 
for determination’ of rent. At tho 
same time it is.clear that for a }laintit 
to succeed under s. 48°he must prove 


(D L R 14 A (B R) 570. 

i2,é4 Ind. Cas. 234; 11 A LJ 57, 

,8) 18 Jod. Cas. 863; A I R1924 All, 
v; 22 A Ld 212; L R5 AS? Rev. 
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exaction. As pointed out by the lower 
Appellate Court the plaintiff-appellant in 
the present case has led. no evidence tv 
trove his alleguticn of exaction. I there- 
fore agree Win the lower Appellate Court 
taat no exac.ion hus been proved wihin 
the: meaning of s. 48 of the Tenancy 


Act. For this reason 1 am of opinivn 

that the appeal must  be_dismissed. 

It is accordingly aismissed with costs. 
N. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT _ 
Criminal Revision Application No. 189 
— of L9SL 
January 12,1932. 
RUPCHAND AND MEHTA, A.J. Cs. 
PARSRAM KUNDRAJ—ApiLicant 
versus 
EMPEROR—Obpposire PAKTY 


Criminal trial— Crargeon one setof facts--Con- 
viction on another set oy facts—Legality of—Razl- 
ways Act (LX of 1590), s.lu.. 05 - 

When one set of iacts are stated in the charge as 
constituling a particular offence’and the accused 
hus sought to meet that case, and he is subsequent- 
ly convicted of the same cffence but on an absolute- 
Jy afferent set of facts, it isa legal error, and a 
contiction so recorded is liable to be set aside, 
as the accused can be said ‘to have been pre- 
judiced in his defence. 

Where a person is charged unders 10', Railways 
Act for aisobediencas of nailway Rules requiring 
hun to stop the engine near the signal, he cannot 
be convicted fur disobeying rules regarding the 
vacuum to be maintained ın the engine. 


Mr. L. De’Sa, for the Applicant. 
Mr. C.M. Lobo, for the Crown. ` 


Rupchand, A.J. C.—The only point 1n 
this appeal is whether or nob tne accused 
has been convicted of the charge on which 
he was tried. lt‘ appears that the comp- 
laint made against him was that in dis- 
obedience or tha. Railway. Rules which 
1equired him to stop his engine dead at or 
near the signal which was put up outside 
the Jungohahi station when 1epairs were 
goingon and to move on’ when the signal 
nad peen lowered, he did not stop the 
engine with the result that the engine and 
four of the waggons were derailed, and fell 
within a hollow. The charge framed by 
the learned Magistrate against the accused 


reads as follows: _ i 

“That you on or about July 4, 1930, at about 3-30 
A. M. disobeyed the kalway Kules and entered with 
your tain inside the Jungshahi station yard 
against the outer signal and alsv the bome signal of 
station Jungshahi towards Kan letani side and by 
your negligence caused theg engine, and come 


~ 
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waggons to fallin the bed of thé Nai and thus 
endangered safety of persons, and thereby committed 
an offence under s. 101 (b) and (c), Railways Act, and 
within my ‘cognizance,” 

The charge refers also to the accused 
having disobeyed the home signal but that 
is a mere surplnsage” In his defence the 
accused alleged that he had not disobeyed 
the rules and that he had actually put on 
the brakes of his engine but was not able 
to stop the engine aS the vacuum was 
leaking. >At the trial certain questions 
were put to Mr. Holden a prosecution 
witness concerning the Railway Rules 
with regard to the pressure at which 
vacuum was to be maintained in an 
engine, but it seems that at no time during 
the trial did the prosecution ask for the 
accused being put on his trial for dis- 
obedience of rules. as to the maintenance 
of the vacuum pressure. This is abundant- 
ly clear from the judgment of the learned 
Magistrate who propounded the following 
issue, for his consideration: 

“Whether accused disobeyed a rule regarding 
observing signals and thus by his negligent act 
endangered safety of persons.” | 

After discussing the evidence, he came 
to the conclusion that the defence set up 
by the accused was not proved and that 
he wastherefore guilty of the offence with 
which he was charged. After recording 
that finding he added: 

“Lastly I referto a portion of Mr Holden’s state- 
ment wherein he says that the driver before the 
train moves has to see that he has sufficient amount 
of vacuum and he is not bound to move if vacuum 
does not give proper reading. If after starting of the 
train from the main station, any defect is observed 
even in the vehicles so as to result in reduction of 
proper vacuum, itis the driver's duty to mend the 
defect if it-could be remedied in reasonable time or 
if that could not be done by him, to cut off the 
defective waggons, so that in any case the negli- 
gence of the accused which resulted in the occurrence 


of the accident is obvious.” - 

On appeal the learned Additional 
Sessions Judge did not agree with the 
learned Magistrate on his finding on the 
only issue raised by him and came to the 
conclusion that the defence set up by the 
accused was proved and that he had, as a 
matierof fact, put on the brakes but was 
unable to stop the train. He however held 
thatas it was the duty of the accused to 
see that the engine had a certain quantity 
of vacuum if only one out of three waggons 
of the load that he was carrying was 


provided with proper vacuum brakes, he’ 


was guilty of failure to conform to the 
Railway Rules, and that he had therefore 
been rightly convicted. He accordingly 
maintained the conviction but reduced the 
‘gentence to one of fing. Now it is clear that 


hus PÒ in MA sain > 64 


the accused had not beén put on his trial 
for failure to observe the rules regarding 
the vacuum to be maintained ın the 
engine! and has had no opportunity of 
meeting the case which was attempted to 
be made out as an additional ground by 
the learned Magistrate in the last para of 
his judgment and was made the sole 
basis of “the judgment of the learned 
Additional Sessions Judge. Under the 
circumstances the learned Public Prosecutor 
has admitted that the conviction cannot 
be maintained. He has also stated that 
he has no instructions to ask for a fresh 


trial. We accordingly set aside the con- 
viction and sentence and acquit the 
accused. The fine, if paid, should be 
refunded. 


Mehta, A. J. C.—I would just like to 
add a few remarks of my own. The 
charge is perhaps the most important 
part of the trial and should receive due 
consideration at the handsof Magistrates 
and Judges. In fact the charge is the 
only notice from the Court to the accused 
of what case he has to meet in his 
defence in order to be entitled to an 
acquittal. If therefore when one set of 
facts are stated in the charge as con- 
stituting a particular offence and the 
accused has sought to meet that case, 
and he is subsequently convicted of the 
same offence but on-an absolutely differ- 
ent set ‘of facts, it is certainly a legal 
error, and a conviction so recorded is 
liable to be set aside, because the accused. 
can be said to have been prejudiced in 
his defence. In the present case it is 
perfectly clear that the disobedience of 
the Railway Rules for which the accused 
was tried consisted of facts totally differ- 
ent from those on which his conviction 
was upheld by the Appellate Court. That 
being, an error the conviction nust be set 
aside, 

N. Revision allowed. 


RANGOONHIGH COURT 
First Civil Appeal No. 19 of 1932 - 
February 7, 1933 
= Das AND Brown, JJ. - 
| MA PO KHIN AND oTagrs—APPELLANTS 
; Versus 
MA SHIN AND oTHERS—RESPONDENTS 
Evidence Act (I of 1872), s. 41—Suit for restitution 
of conjugal rightse—Judgment in sutt, if one in rem. 
A suit for restitution of conjugal rights is purely a 
private suit between two persons. No one else has 


any right to intervene inthe matter, -ang the judg- 
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ment in such a suit cannot possibly be treated as a 
judgment in vem. ; 

The only question raised in a case was whether A 
was or was not the wife of B atthe time of his death. 
C had brought a suit for restitution of conjugal 
rights against her and obtained an ex parte decree, 
and her attempts to have the ex parte decree set 
aside proved abortive : 

Held, that 8.41, Evidence Act, did not apply to the 
case, and as the Judgment was not that of a Court 
actingin the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction, it was not bind- 
ing on A in the suit 

Mr. E Maung, for the Appellants. 

Messrs. Banerji and Ba Thoung, for the 

Respondents. 


" Judgment.—The only question raised 
in this appeal is whether the respondent 
Ma Shin was or was not the wife of the 
deceased U Tun at the time of his death. 
It is admitted that the evidence pro- 
duced by Ma Shin was sufficient to establish 
the fact of the marriage provided there 
were no legal barto that marriage. It is 
contended however that Ma Shin was, in 
fact, married to one Po Chein and that, 
therefore, she could not be legally the wife 
of U Tun. Ma Shin was the plaintiff in 
the case out of which this appeal has 
arisen and filed an application for per- 
mission tosue in forma pauperis. After 
she had filed this suit Maung Chein 
brought a suit against her in Mandalay for 
restitution of conjugal rights. That suit 
was decreed against her ex parte and her 
subsequent attempts to have the ex parte 
decree set aside have so far proved 
abortive. 

It is suggested on behalf of the appellant 
that the judgment in the Mandalay case 
can be made use of in this case under the 
provisions of s. 4l of the Indian Evidence 
Act A judgment under that section is 
relevant only when. it 
Musset . confers upon or takes away from ary 
person any legal character, or which declares any 
person to be entitled to any such character, or to be 


entitled to any specific thing, not as against any 
specified person but absolutely ......,,. z 


and the judgment has to be the judgment of 
a competent Court in the exercise of probate 
matrimonial, admiralty or insolvency juris. 
diction, A suit for restitution of conjugal 
rights is purely a private suit between two 
persons. Noone else“has any right toin- 
tefvene in the matter, and the judgment in 
such a suit cannot possibly be treated as a 
judgment in rem. || 

It has not really been suggested that 
the Mandalay Court which dealt with 
the case was a competent Court acting in 
the exercise of probate, matrimonial 
admiralty or insolvency jurisdiction, 
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We are of opinion that s, 41 of the 
Evidence Act has no application to this 
case. Solong as the judgment in the 
Maudalay case stands, it is conclusive as 
between Ma Shin and Po Chein, but it is 
in no way binding on Ma Shin in her 
litigation with the present appellants. 

The appellants endeavoured to prove 
the marrisge with Maung Chein in this 
case. The learned District Judge consider- 
ed that the evidence adduced was not 
sufficient to justify the finding that Maung 
Chein was the husband of Ma Shininthe 
year 1925 when she is alleged to “have 
married U Tun and we csn see no 
sufficient reason for differing from this 
conclusion. Maung Chein, ihe most im- 
portant witness in .the case, did not give 
evidence at all. One Maung Hmein depos- 
ed to an alleged visit by Maung Chein 
and Ma Shin to him six or seven years 
ago, and received some support from 
another witness Maung Thin. That is 
very meagre evidence on which to ‘base 
the finding of marriage. The other evidence 
merely relates to the statements of Maung 
Cnein himself and to action onthe part 
of Maung Chein suggesting that he himself 
believed that he was” married to Ma 
Shin. 

Ma Shin entirely denies the marriage, 
and we are unable to hold thatit was 
proved. -= ' 

This appeal must, therefore, fail, and is 
dismissed with costs. ` 


N, Appeal dismissed. 
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OUDH CHIEF COURT 
Second Civıl Appeal No. 249 of 1932. 
November 14, 1933. 
Waztr Hasan, O. J., AND Raza, J. 
KUNJ BEHARI LAL—Derenpant 
, — APPELLANT 
VETSUS 
BISHESHW AR SINGH—Puaintirr 
AND OTHERS— DErENDANTS— 
RESPONDENTS i 
Deed—Construction— Mortgage—Deed. reciting tha 
liability of a mortgagor ex:énds only to a specified 
sum—Sale in farour of mortgagee's joint son— 
Recital that purchase money was to cover. mortgage: 
amount—Redemption, if constituled—Conduct of 
parties—Registered deed, if nécessary to prove redemp». 


tion. 
A mortgage deed executed by D and certain 
others recited that D's liability for the mortgage 


money extended toths sum of Rs, 2,000 only 
that the liability for the balance fell on his co- 
mortgagors. On asubsequent date D sold some 
eemindgrt property existing in another village, the? 


and 


2 
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deed clearly stating that the entire purchase money 
was to be paid by ‘the vendee to the mortgagee 
under the prior mortgage deed. The vendee was 
the joint sonof the mortgagee and it could be taken 
that tbe mortgage, himself was the purchaser : 

Held, that the right construction of the transac- 
tion was that the mortgage was redeemed in 
respect of D's share in the mortgaged property and 
that it was immaterial that the redemption was not 
proved by a registered deed as the question was 
only one of interpretation of the sala deed in favour 
of the son of the mortgagee and the conduct of the 
parties , < h 
. §, C.A. against the decree of the Dist- 
rict Judge, Sitapur, dated July 8, 1932, 
affirming that of the Additional Sub-Judge, 
Sitapur, dated November 30, 1931: 

Messrs. Bhagwatt Nath Srivastava and 
Bhawani Shankqr, for the Appellant. 

Mr.. B. K. Bhargava, for the Respond- 
ents. . 

Judgment. This is the defendants’ 
appeal from the decree of..the District 
Judge of Sitapur, dated July 8, 1932, affirm- 
ing the decree of the Additional Subordi- 
nate Judge of the same place dated Novem- 
ber 30, 1931. E 

The suit of which this appeal arises was 
brought by the plaintiff for possession of 


‘2 annas FE pies share situate in the village 


of Lallu,.mohal Nasirpur, Pargana Bari, in 
the District of Sitapur in the right of a mort- 
gagee founded on the deed dated June 10, 
1919, for a sum of Rs. 3,500 executed by 
Dunya Pat Singh, Harihar Bakhsh Singh 
and others in favour of the plaintiff 
Bisheshwar Singh. The deed provides for 
the repayment of ihe mortgage money 
within five years and in case of default 
the mortgagee is given the right to enter 
into possession of all the mortgaged proper- 
ty. The plaintiff's case. is that default has 
taken place and heis therefore, entitled to 
ihe possession of the ‘mortgaged property 
for which he has sued. As we have stated 
above Dunya Pat Singh and a few others 
were mortgagors. The deed of mortgage 
rec.tes that Dunya Pat Singh's liability - for 
the mortgage money extended to the sum of 
Rs. 2,000 only and thatthe li bility for the 
balance of Rs. 1,500 fell on the co-mortga- 
gors of Dunya Pat Singh. The khewat of 
- the village on the record of the case shows 


that out of the 2 annas 1— pies share mori- 
gaged Dunya Pat Singh owned half of the 
game, that is 1 anna 2— pies, On January 


3,1923, Dunya Pat Singh soldsome zemin- 
dari property existing in another village 
called Bishundaspur, for a sum of Rs. 2,732 
and the deed of sale clearly states that: the 
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entire purchase money was to be paid by 
the vendee to the mortgagee ofthe deed of 
June 10, 1919. It may now be mentioned 
thatthe apparent vendee in whose name 
the sale deed was executed is. the mortga- 
gee’s own son Ram Singh and it is agreed 
as wellas found by the Courts below that 
ihe father and the son constitule a joint 
Hindn, familv. We must therefore, take it, 
that the mortgagee himself was the pur- 
chaser under the deed of January 3, 1923. 
It is common ground that.on the date of the 
deed of salethesum of money due to ihe 
mortgagee underthe deed of June 10, 1919, 
from Dunya Pat Singh exaclly represented 
the purchase money fixed underthe deed of 
sale dated January 3, 1923, that is the sum 
of Rs. 2,732. It may further be mentioned 
that in the plaint of this suit the plaintiff 
mortgagee admitted that on the very date 
of the deed of sale he received the sum of 
Rs. 2,732 from the vendee, Ram Singh. 
This of course is merely a formal descrip- 
tion of the transaction. In reality the 
father and the son, as we have already stat- 
ed, constitute for the purpose of this case as 
one person. 


On June 10, 1919, Dunya Pat Singh again 
mortgaged his 1 anna 2 pies share in the 


village of Lalluin favour of Kunj Behari 
Lal who was made defendant No. 8 in this 
suit and whois the appellant before us 
Dunya Pat Singh was also a defendant. 
The defence set up by Dunya Pat Singh 
and Kunj: Behari Lal with which we are now 
concerned is thatthe mortgage of June 
10,1919, was redeemedin respect of Dunya 
Pat Singh's share by the effect of the trans- 
‘action of sale in favour of Ram Singh. The 
lower Courts have failed to give effect totnis 
defence on ihe ground thatthe alleged rc- 
demption is required by law to be proved 
by aregistered deed to that effect. We are 
of opinion that this view of law is wholly 
erroneous. The question is one of mere 
interpretation of the sale of January 3, 1923, 
in favour of Ram Singh and the conduct of 
the parties thereto including the conduct” of 
the plaintiff Bigheshwar’ Singh. In our 
opinion the right construction is that the 
mortgage of June 10, 1919, was redeemed in 
respectof Dunya Pat Singh’s share in the 
mortgaged property. The grounds of this 
opinion emerge, we think, spontaneously 
from the circumstances stated above. 
' We accordingly allow this appeal and 
modify the decrees ofthe Courts below by 
dismissing the plaintiff's suit in, respect of 
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l anna 2 ~=_ pies share of Dunya Pat Singh 


which is now held in mortgage by the ap- 
pellant Kunj Behari Lal. The appellant 
Kunj Behari La) will be entitled to his costs 
of this appeal-as against Bisheshwar Singh 
and Kunj Behari Lal and Bisheshwar Singh 
shal] bear their own ccsts in the Courts 
below, 
N, Appeal allowed. 


____ LAHORE HIGH COURT 
Civil Revision Petition No. 340 of 1932. 
October 20, 1932. 
DALIP SINGH, J. 
MOHAN LAL—Dsrenpant—PETITIONER 
VETSUS 
RAHMAT AND anoTHER—PLAINTIFFS— 
RESPONDENTS, 

Custom (Punjab)—‘Neota’if a social obligation— 
Enforceabtlity of claim for neota—Civil Procedure 
Code (Act V of 1908), s 9 

Where the plaintif contended thata certain 
amount had been agreed to be given credit for by 
the defendant in execution of a decree: 

Held, that the items of neota and interest thereon 
could not be sustained as ‘neota’ was nota legal but a 
social obligation, Lachman Das v Sohan Lal (|), 
relied on. 


C. R. P. against the judgment of the Ad- 
ditional Judge, Small Cause Court, Delhi, 
dated May 7, 1932. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Muhammad Munir, for the Respon- 
dents. 

Judgment.—The plaintiffs’ case was 
that Rs. 86-3 had been agreed to be given 
credit for by the defendant in execution of a 
decree for Rs. 1300 obtained by defendant 
against the plaintiff. The defendant had 
resiled from this and as the payment was 
not certified he had brought the suit. The 
items were made up of Neota Rs. 35, 
Rs, 17-15 interest, Rs. 30 given to defen- 
dant by one Benarsi on behalf of the plain- 
tiff. Rs, 3-4 price of a bag of cement. 
The defendant denied that any neota was 
due noreany interest on the same, denied re- 
ceipt of Rs. 30 from Benasi, and denied 
Rs. 3-4. The Ccurt decreed the claim with 
costs. Defendant has come in revision. He 
contends that neota is not a legal oblig- 
gtion but a social one and cites Lachman 
Dasv. Sohan Lal (|), which supports him. 
The learned Counsel for respondent con- 
tends thatthe right was a customary right 
confined to the locality of Delhi. The 
Court held itwas acustom of the class to 


which the parties belong. As plaintiff is a 
\1) 141 P R 1888, 
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muslim Pathan and defendant is a Hindu 
shopkeeper, it is difficult to know what 
exactly the court meant by the class of the 
parties. The evidence is of persgns not 
from Delhi but from villages of Sikandar- 
pur and Ragrauli. It is not stated’ where 
these villages are. The decision on the 
polnt isto my mind both wrong «in law 
and. perverse in fact. The items of Neota 
Rs. 35 and interest thereon Rs. 17-15 cannot 
be sustained. 

As regards Rs. 30 the only evidence is of 
plaintiff bimself supported by his account 
book. He states the defendant took the 
money incash. There is no mention of 
Benarsi atal]. I cannot think this proves 
the plaintiff's claim that Benarsi paid 
money to defendant on behalf of plaintiff. 
This item therefore also cannot stand. 
Rs. 8-418 proved by evidence of plaintiff 
and one other witness and the account 
book of plaintiff. I doubt the truth but 
it is a finding of.fact and I cannot inter- 
fere. k 

The.result is the revision is accepted and 
the plaintiff's suit is dismissed except for 
Rs. 3-4 for which he is given a decree. The 
parties will pay their own costs throughout. 

N. Revision accepted. 


e ae 


CALCUTTA HIGH COURT 
Appeals Nos. 543 and 54' of 1931 
April 4, 1933 
MUKERJI, J. 
ANUPAMA GHOSE AND OTHERS — 
PLaINTIFFS—A PPELLANTS 


VETSUS 
PARBATI MISTERY AND OTHERS— 


DEFENDANTS— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 104 H, J— 
Entire omission of a tenancy from settlement rent 
roll—S, 104 H, if applies—Suit for claiming rent 
higher than that entered in Record of Rights—Whe- 

ther barred. l 
Section 104-H, Bengal Tenancy Act speaks of a 
person aggrieved by an entry in respect of a 
tenancy which has been. entered in the settlement 
rent roll prepared under ss. 104-A to 104-F, and 
specifies the suits which have to be brought in 
such circumstances. It has no application to a case 
of an entire omission of a tenancy from such a 


rent roll. Consequently, even if no suit is instituted ` 


under s. 104-H, a suit claiming higher rent than 
that entered in the Record of Rights is not barred 
by s. 104-J. $ 
Appeals from the appellate decree ofthe 
Additional Sub-Judge, Khulna, dated Sep- 


tember 12, 1930. N 


Mr. Hemendra Chandra Sen, for the 
Appellants. 
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Messrs. Surajit Chandra Lahiri and Ganga 
Prosad Bose, for the Respondents. 

Judgment.— The facts of the two suits 
which have resulted in these appeals are 
the following :—One of these ‘suits relattes 
toajama which used to be held by one 
Goloke, mistri, and other to a jama which 
one Sridam Mondal held, under two persons 
named -Chadramani Majhi and one Asanulla 
Gain who were temporary settlement- holders 
from Government. The interests of Chandra- 
moni Majhiand Asanulla Gain have event- 
ually passed to two persons, Charu Ohandra 
Ghose and Purna Chandra Ghose. Goloke’s 
Tent was Rs. 29-1-4and Sridam’s Rs, 55-12- 
,4. In 1920 B.S. Goloke and Sridam sold 
their respective.. jamas to Baroda Kanta 
Ghose, father of the aforesaid two persons 
Charu and Purna, when he was alive, and 
“purported toexecute kabuliyats in favour of 
Baroda at rentals of Rs.38-2-5 and Rs. 70-15-0 
respectively for the two jamas and pro- 
mising thatif under any future settlement 
from Government there be any increment of 
the rent payable by the lessor they would 
pay the same by executing a fresh kabul- 
iyat, and if there be a decrease they would 
get a corresponding diminution. By tha 
will left by Baroda the two holdings have 
devolved on his two daughters-in-law, 
namely, the wives of Charu and Purna. These 
two ladies are the plaintiffs in the present 
suits. Their present position is that their 
husbands are temporary settlement-holders 
under the Government, that they themselves 
hold under their husbands and that the de- 
fendants are tenants under them.. 

In the Petty Settlement of 1908 the rents 
of the defendants in respect of the two jamas 
of Rs, 29-14-6 and Rs.55-12-4 which were 
enhanced by the kabulzyats of 1290 B. S. to 
Rs. 38-2-5 and Rs, 70-15-0 as already stated, 
were recorded as Rs. 34-7-2 and Rs. 63-15-3 
respectively, and in the more recent District 
Settlement of 1925 they have -been further 
enhanced to Rs. 40-2-0 and Rs. 69-1-0. Ths 
plaintiffs have sued for rents as recorded in 
these settlements plus a munafa of Rs. 8-2-9 
for Goloke’s jama and of 15-2-8 for Sridan’s 
jama. Their case is that the enhancement 
of rent in the kabuliyats was on ihe basis of 
such munafas being reserved for Baroda 
and consequently of themselves, and that 
the stipulation in the kabuliyats to which 
1eferenice has already been made makes 
ihat clear. In neither of the settlements 
the rights of Baroda or of the plaintiffs 
were recorded but the defendants have 
been recorded as holding directly under 
the temporary settlement-holders for the 
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time being. The defendants allege that 


‘the kabuliyats of 1299 B. S. were not acted 
upon and that rents were never 


paid 
according to their terms.. They have not, 
however, challenged the kabalas in favour 
of Baroda. They say that they are liable 
to pay only such’ rents as are entered in 
the Settlement khattans and to such persons 
as are the temporary settlement- holders. 


The Minsif found that when Charu and 
Purna - became temporary settlement- 
holders under the purchase which they 
made from the previous temporary set- 
tlement-holders they managed the properties 
on behalf of their respective wives and 
that the collection papers -produced by 
them showed that they separately realised 
the munafas payable totheir wives under 
the terms: of the kabuliyats aforesaid and 
kept separate accounts of such realizations, 
It was contended before the learned Mun- 
sif on behalf of the defence that as 
the plaintiffs did not institute . any 
suit under 8. 104, H. Bengal Tenancy 
Act, within time they were incompetent to 
claim rent on the basis of anything else 
than what was entered in the Record-of- 
Rights. But he held that, as in the present 
cases the rightsof the plaintiffs were not 
recorded in the khatian, they were com- 
petent to enforce them inthe present suits 
by showing that the Record-of-Rights was 
wrong, eyen though they may not have 
instituted suits contemplated by that 
section. The Subordinate Judge agreed 
with the Munsif in holding that the inter- 
mediate interest created by the kabultyat 
of 1290, did in fact exist and that under 
those kabuliyats the relationship of landlord 
and tenant must be held to exist between 
the plaintiffs and the defendants. He held 
however that the rents having been settled 
under 5, 10i-J, Bengal Tenancy Act, the 
entry in the Record-of-Rights is final and the 
plaintiff cannot claim any higher amount. 
He held also that before the plaintiffs can 
claim munafa they must show whatthe rent 
payable by them to their own landlords 
was, but of this there was no evidence and 
that, in fact, there was no record made in 
respect of the plaintiffs’ tenancy under the 
temporary settlement-holders. He gave” 
the -plaintifis decrees at the rates entered 
in the settlement kKhatians and dismissed 
their claim as regards munafas. 


On behalf of the plaintiffs, as appellants, 
it has been’ contended that s. 104-J does not 
operaie as & bar because s. 104-H has no 
application to cases of the present nature, 
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With this contention I agree. The section 
speaks of a person aggrieved by an entry 
in respect of a tenancy which has been 
entered in the settlement rent roll prepared 
under ss. 104-A io 104" and specifies 
the suits which have to be broug ht in such 
circumstances. It has no application to a 
case of an entire omission ofa tenancy 
from such a rent roll, as is the case here. 
The learned Judge, in my judgment? was 
in error in supposing that s. 104-J is a 
bar: the rent that is settled and stated in 
the rent rollis the rent of a tenancy as 
between the temporary settlement-holders 
and the defendants, and has nothing to do 
with the rent of the alleged tenancy, on 
the hasis of the kabuliyats of 1290 B. S. 
as between Baroda and the defendants. 
Notwithstanding that this tenancy has not 
found a place in the rent roll it is open to 
the plaintiffs to show that such a tenancy 
in fact exists and on its basis to claim 
rent from the defendants who are in oc- 
cupation of the lands of the tenancy. It 
is obvious that if the plaintiffs desired to 
institute a suit to have their rights enter- 
ed inthe rent roll, such a suit would not fall 
within any of the descriptions of suits 
detailed in cl. (a) to (h) subs. (3), s. 104- 
H. To this extent I must differ from the 
view which the Sutordinate Judge has ex- 
pressed. 

The next question that arises is whether 
the plaintiffs are entitled to the munafas 
claimed. For this the plaintiffs will have 
to show that they are entitled to ithe 
amounts of Rs.8 odd and Rs. 15 odd per 
year under the terms of the kabuliyats. 
The kabuliyats however, do not mention 
these ainounts. The plaintiffs’ case is that 
the enhancement that was made in respect 
of therents in 1290 was made on the basis 
of these munafas. This part of the case 
may be taken to have been established, 
hecause though there is no direct evidence 
of a contract for payment of such specific 
amounts as munafas in respect of the two 
holdings the realization of such amovats 
as munafas which has been proved by the 
plaintiffs’ collection papers for a series of 
years may be taken as indirectly supporting 
such a conclusion. But I am unable to 
‘see how such a` contract can now 
be given effect to. The contract, as I 
gather from the plaints, was that Rs. 8 odd 
and Rs. 15 odd would remain constant as 
munoja ior the lessor, so that the total 
1ent which the lessee will have to pay 
will be the amount of rent payable by 
the lessor to his own landlord plus the 
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said munafa. Such a contract is easily 
understandable. But here the plaintiffs’ 
tenancy is not recorded in the Record-of- 
Rights, and nobody can guess what rent 
the plaintiffs hive to pay for jit to their 
own landlords. 

There is no evidence of any rents pay- 
able by the plaintiffs to their own land- 
lords (their husbands) for the years in 
suit. In fact by omitting to have their 
own tenancies recorded they have. des- 
troyed the one means that they had . of 
enforcing the contract. They cannot say 
that the rents af the defendants such as 
are entered in the rent roll as in respect 
of tenancies which the defendants hold | 
under the temporary settlement-holder 
should be taken as rents payable by them- 
selves to the latter. Such a supposition 
is impossible. I think, therefore, that the 
plaintiffs’ claim to the munafas,must fail. 
The decrees which the plaintiffs have ob- 
tained onthe basis of the rentals stated 
in the rent roll are perhaps justified >n 
the footing that the defendants’ tenancies 
have been correctly recorded therein except 
as regards the names of the defendants’ 
landlords. But I need not , consider the 
question of propriety of these decrees any 
further as there is no objection to that 
efféct on behalf of the defendants. The 
appeals must be dismissed with costs. 

N. Appeals dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 269 of 1931 
June 5, 1931 
ABDUL QADIR, J. 

CHANAN SINGH - Convictr—Appri LANT 
VETsSus 

EMPEHROER—Oppositse Party 

Criminal trial—Identification made at might 

during dacoity—Evidentiary value of—Tracker’s 
evidence—Comparison of  foot-prints two months 
after occurrence—Original tracks not preserved— 
Value of evidence. 
_ in a Criminal trial identifications made at night 
during a dacoity or when the people are terrorized 
are generally of very little value. Emperor v 
Irjan (1), referred to. 

Where a tracker compares the admitted foot- 
prints of the accused with the impression left on 
him of the foot-prints which he saw when he 
first went tothe spot, and this is made about two 
months after the occurrence and the original 
tracks had not been preserved, the tracker’s evi- 
dence is of little value. ‘ ý 

Cr. A. against an order of the Magistrate, 
First Class, Ferozepore, dated February 
28, 1931. ' 


Mr. J, C. Sethi, for the Appellant, 
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Mr. Din Dayal Khanna, for the Govern- 
ment Advocate, for the Crown. 

Judgment.—There, was a dacoity in 
the house of Raman Mal in Kurahiwala in 


‘Ferozepore District, on the night of Octo- 
_ ber 9, 1930. Raman Mal was away that night 


and his wife Musammat Paro and daughter 
Musammat Sodhan were in the house. 
About 10 P m. six or seven dacoits came 
to the house, some of whom were armed 
with guns. They’ obtained the keys of the 
safe from Musammat Paro and took away 
some:cash and ornaments. Phumman Mal, 
a neighbour of Raman Mal, was sent in 
the morning toths police station Kot Bhai 
to report the matter and did so. For about 
two months the culprits could not be trac- 
ed. About December 3, 1930, the Police 
got information that a man named Chan- 
nan Singh, was in possession of some 
ornamenis that were taken away in the 
dacoity above referred to and would get 
out at Faqursar Railway Station on the 
night of December 3. The Police went 
to that station and arrested Chanan Singh, 
who came out of the train with a number 
of ornaments in his possession. These- 
were Wed in a cloth. A list of the property 
recovered from him .was prepared and 34 
silver ornaments subsequently identified by- 
Raman Mal and his witnesses as-the 
properly of Raman Mal, were recovered 
from him. On December 7, there was an 
identification parade in which Musammat 
Paro and Musammat Sodhan, identified 
Chanan Singh as one of the persons whom 
they saw in their house on the night when 
the dacoity was commitied.- On the 16th 
a tracker named .Shamun picked out the 
foot-prints of Chanan Singh, from among 
those of a number of others with whom he 
was made to- walk, alleging that he had 
seen the tracks originally covered near 
the scene of occurrence and could say 
that the tracks picked out by h'm were 
those of one of the men who had left their 
tracks near the spot. On this evidence 
Chanan Singh has been convicted under 
s. 395, Penal Code and sentenced to five 
years’ rigorous imprisonment and has ap- 
nealed against his conviction and sen- 
tence. 
The appeal has been argued before me 
by Mr. Jai Gopal Sethi, who questions the 


. identification of the ornaments by Raman’ 


Mal and his relatives and friends andl also 
questions the identification of Chanan 
Singh by Musammat Paro and Musammat 
Scdhan, Hé adds that the tracker’s evi- 
dence is hardly of any value and contends 
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that the evidence produced by the pro- 
secution is by no means sufficient to bring 


-home the offence to Chanan Singh. Chanan 


Singh in-his statement in Court denies the 
fact that the ornaments were recovered 
from his possession and does not claim 
the ornaments as his own. He does not 
make any attempt to explain the evidence: 
of those witnesses for the prosecution who 
prove the fact of his arrest and of the 
recovery of the ornaments from him at 
ffaqursar. His learned counsel offers an 
ingenious explanation .in this Court 
which was nob offered by his client, and 
that is thata man named Pritam Singh 
who was a co-accused with Chanan Singh 
and has been acquitted by the Court 
below, was probably one of the dacoits 
and was with Ohanan Singh, at Faqursar 
and that he appears to bethe man who 
gave information to the Police and who 
got Chanan Singh arrested and mav have 
placed the ornaments in Chanan Singh's 
possession for the time being. It is true 
that Pritam Singh was a co-accused with 
Ghanan Singh in this case, but no pro- 
perty having been recovered from him, the 
evidence of h's identification by an outsider 
as well as the evidence of the tracker 
against him have naturally been consider- 
ed insufficient to justify his conviction. | 

“There is nothing however on the record 
which lends colour to the belief that he was 
the ‘informer or that he was ever in pos- 
session of the ornaments in question or 
had passed. them on to Chanan. Singh. 
This theory therefore cannot help the ap- 
pellant. An argument is put forward on 
his behalf, in the alternative, that even 
if the ornaments are held to belong to the 


‘complainant and were found with Chanan 


Singh about two months after the dacoity, 
the more reasonable presumption from the 
fact of their possession would be that he 
may ke the receiver of property with 
regard to which this dacoity had been com- 
mitted; and that considering the suspicious 
nature of his identification by Musammat 
Paro and. Musamnat Sodhan it should not 
be held that he wes oze of the dacoits. 
{His Lordship. considered ihe evidence. as 
to the identification of the ornaments ahd 
proceeded.|] I am afraid I cannot attach 
the same value io the identification of 
Chanan Singh by Musammat Paro and 
Musammat Sodhan for various ` reasons 
and I think the r-liability of their identi- 
fication is rather doubtful. The first infor- 
mation report made by Phuman Mal, 
stated - clearly thate he saw ssome eight 
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men with muffled faces standing in front 
of Raman Mal's house, that one of them 
stood in front of the house while the others 
scaled over the wall and got down into ihe 
house by means of a ladder. The man 
outside fired three shots from the gun he 
hed with him and Phumman Mal ran away 
out of fear at that time. It is possible that 
when the dacoits went in and proceeded to 
open the boxes, to take away property, the 
faces of some of them may not have re- 
mained muffled, but there is no clear evi- 
dence on this point. . l 

No specific part is assigned by the witness- 
es to Chanan Singh and evenif his face 
was exposed, it is not likely that two 
women who were alone in the house in 
which suddenly some seven dacoits ap- 
peared at night, would be able, in the 
confusion of the moment, to remember 
distinctly a face that they saw under those 
circumstances. Mr. Sethi refers to Emperor 
v. Irjan (l), where it was həld that identi- 
fications made at night during a dacoity 
or when the people are terrorized are 
generally of very little value. The tracker's 
evidence also is not of much importance 
in this case, as he compared the admitted 
footprints of Chanan Singh with the 
impression that was left on him of the 
footprints which he saw when he first came 
to the spot. A comparison like this, made 
about two months after the occurrence, 
where the original tracks were no longer 
preserved, cannot have much value. Eli- 
minating therefore the evideace as to the 
identification of Chanan Singh and as to 
the comparison of his tracks, there remains 
only the evidence as to possession by him 
of the property which was the proceeds 
of this dacoity. This possession is proved 
convincingly by the evidence on the re- 
cord and it may be presumed that he was 
a receiver with guilty knowledge and is 
liable to be convicted under s. 412, Penal 
Code. I would therefore alter his convic- 
tion from one under s. 395, Penal Code, to 
that under s. 412, Penal Code and 1educe 
his sentence from five years' to three years’ 
rigorous imprisonment. To this ex ent the 
appeal is accepted. 

N. Order accordingly. 


(1) 104 Ind. Cas 714; A IR 1927 Cal. 820:460L 
J 2il; 28 Cr. L J 874; 9 Al Or. R 20. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 770 of 1931 
December 15, 1932 
PATKAR AND BARLEE, JJ. 
SHANKARRAO KESHAVRAO 
DESHMUKH AND ANOTHER ~PLAINTIFFS— 
APPELLANTS 
VETSUS 
VADILAL MULCHAND GUJARATI AND 
OTHERS - DEFENDANTS —RESPONDENTS 
Contract Act (IX of 1872), s 72—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 89—Deposit of 
amount to set aside sale—Whether a veluntary 


payment—Amount deposited, if can be recovered from 
decree-holder. 4 

Where the owner ofa property in order to save 
the property from sale, pays the amount to the 
decree holder, he can recover back the money so 
paid unders. 72, Contract Act, on the ground that 
the payment was involuntary or obtained by 
coercion. But where the money has been paid 
after the sale under O. XXT, r. 89, Oivil Procedure 
Code, in order to get the sale set aside, the pay- 
ment will not be a voluntary payment and cinnot 
be recovered from the decree-holder under s. 72, 
Contract Act. He is anly entitled to a declaration 
against the decree-holder that the property is not 
liable tobe sold in execution of the decree. 
Narayan v. Amgauda (6), Raghu Ram v. Deokali 
(7) and Kummakutty v Neelakandan Nambudri (t), 
relied on, Kanhaya Lalv. National Bank of India 
Ltd. (5), referred to. [p 78, col. 1.] 


S. O. A. from a decision of the First Class 
ee Nasik, in Appeal No. 157 of 
1929. 

Messrs. G. N. Thakore and P. G. Patil, 
for the Appellants. 

Messrs. H. C. Coyajee and Ramnath Shiv- 
lal, for the Respondents. 

Patkar, J.-- The mortgage bond on 
which defendant No. 1 obtained a decree 
was executed by one Balwantrao bin Nana 
Deshmukh as heir of Parvatibai for her debts, 
and Survey Nos. 159, 160, 161 and 162 
belonging to her were mortgaged under the 
mortgage deed. According to the compro- 
mise in the partition suit of 1895 between 
the heirs of Parvatibai, Survey No 159 was 
allotted to Keshavrao, the plaintiff's grand- 
father, free from the mortgage debt and the 
liability to pay the mortgage debt was al- 
lotted to the share of defendants Nos. 2 to 
6. In execution of the partition decree the 
plaintiff got possession of Survey No. 159. 
The mortgagee was not a party tothe 
partition decree. The mortgagee brought a 
suit on the mortgage in 1914 against the 
members of the family to enforce the mort- 
zage. The present plaintiffs were defend- 
ants Nos. 11l and 12 in that suit. During 
the pendency of that suit the mortgagee 
gave a purshis by which he consented to 
abide by the decree in the partition suit 
and had no objection to a decree being 
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passed in accordance with the compromise 
in the partition suit. In execution notices 
were not served on defendants’ Nos. !1 and 
12, who are the present plaintiffs, hut only 
Survey No. 159 which was free from the 
mortgage debt according to the compromisé 
was sold. The plaintiffs paid the money 
then due by the other defendants. The 
present ‘suit is brought by the plaintiffs to 
recover the amount from the mortgagee 
and the other defendants. 
The learned Subordinate Judge held tha 


the plaintiffs were entitled to recover the. 


amount from the mortgagee and the other 
defendants. On appeal by the mortgagee, 
the appellate Court set aside the decree 
against the mortgagee on the ground that 
it was not shown that the mortgagee re- 
covered the amount improperly and fraudu- 
lently. In second appeal it is contended 
that on the construction of the decree in 
the mortgage suit, Survey No. 159 was im. 
pliedly freed from the mortgage debt, and 
therefore the plaintiffs having paid the 
money under O. XXI, r. 89, for setting 
aside the sale, were entitled to recover the 
amount back from the mortgagee. The 
plaintiffs have already obtained a decree 


in the lower Courts against the other defend-. 


ants who had undertaken in the partition 
suit to pay the-debt of defendant No. 1. 
The only question to be determined in this 
appeal is whether the plaintiffs are entitled 
to recover the «mount paid by them from 
the mortgagee defendant No. 1. According 
to the purshis in the mortgage suit defend- 
ant No. | agreed that he had no objection 
toa decree being passed in terms of the 
compromise decree in the partition suit 
which exempted Survey No. 159 allotted to 
the share of the plaintiffs from the payment 
of the mortgeg3debt. The decree does not 
specifically ief:r to Survey No. 159 as be- 
ing liable for the moitgage debt, nor does 
it expressly exempt Survey No. 159 from 
the moitgage liability. The plaintiffs were 
already in possession of Survey No. 159 
before the institution of the suit by the 
mortgagee. The plaintiffs, who were de- 
fendants Nos. ll and 12, were not made 
liable to pay the mortgage smount in the 
decretal order. The oiher defendants were 
ordered to pay the decretal debt with inter- 
est by instalments and in default the 
property was to be sold in accordance with 
s. 15-B, Dekkhan Agriculturis(s’ Relief Act. 
The decree furtner directed that the proper- 
ty in the mortgage suit should be handed 
over to the other defendants. It is common 
ground that the property handed over to 
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the other defendants according to the decree 
did not include Survey No. 159 which was 
admitted in the plaint to be in the posses- 
sion of the present plaintiffs, who were de- 
fendants Nos. 11 and 12 in the mortgage 
suit, and order of costs was passed in favour 
of the’ plaintiffs to be paid by the other 
defendanis. 

The learned Subordinate Judge held that 
defendant No. 1 dishonestly put Survey 
No. 159 to sale though he knew full well 
that it was not liable for his mortgage debt, 
On appeal the learned’ First Class Subordi- 
nate Judge with appellate powers held that 
it was not shown that the defendant fraudu- 
lently or improperly got Survey No. 159 
sold in the execution proceedings. The 
execution proceedings were sent to the Col- 
lector and the Collector sold Survey No. 159 
which was not specifically excluded from 
the mortgage decree though it was included 
inthe plaint It is contended on behalf 
of the respondent that though the mortgagee 
gave a purshis that he was wijiling to 
abide by the compromise decree in the par- 
tition suit and had no objection to a decree 
being passed in accordance with the com- 
promise, no application was made ‘to the 
Court for specifically excluding Survey 
No. 109 from the operation of the mortgage 
decree. It appears that the Collector in 
ignorance of the facts sold Survey No. 159 
and the plaintiffs paid the amount under 
O. XXI, r. 89, in the application for setting 
aside the sale. I think that, though there 
was no express exclusion of Survey No. 159 
from the operation of the mortgage decree, 
the plaintiffs, who were defendants Nos. 11 
and 12, were not made liable to pay the 
mortgage debt, noris there a specific mention 
of Survey No. 159 being liable for the 


. mortgage debt, and though reference is 


made in the decree to the suit property to 
be handed over to the other defendants, 
only the property comprised in the mort- 
gage other than Survey No, 159 was given 
in the possession of the other defendants 
and Survey No 159 was admitted in the 
plaint to be in the possession of the present 
plaintiffs. No notice was served on the 
present plaintifs in execution proceedings. 
Under these circumstances, though Survey 
No. 109 was not expressly exchided from the 
mortgage decree, it appears that it was im- 
pliedly excluded from the mortgage decree. 


The present plaintiffs, so far as the mort- 


gage decree is concerned, were in effect 
strangers to the mortgage decree. There- 
fore the property Survey No. 159, was ex- 
onerated from the ,mortgage, debt: by 
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the compromise in the partition suit which 
was consented to by the mortgagee in his 
suit. The mortgagee did not apply speci- 
fically for the sale of Survey No. 109, The 
decree was accompanied by the plaint 
which included the Survey No. 159. The 
decree was sent tothe Collector for execu- 
{jon and the Collector in ignorance of what 
had transpired in the suit sold only Survey 
No. 159 It is not shcwn that the mort- 
gagee defendant No. 1 fraudulentiy got the 
Survey No. 159 sold.. No notice was served 
on the plaintiffs in execution though it was 
served on defendants Nos. 2, 4 to 6 and 
therefore the plaintiff could not contend 
that Survey No. 159 was not liable to Le 
sold. When the property was attached, the 
plaintiffs could have applied for setiing 
aside the attachment on the ground that 
it was not liable to be attached being im- 
pliedly freed from the mor gage debt by 
the mortgage decree. They did not pay 
the money to prevent the sale, but made 
the deposit under O. XXI, r. 89, after the 
sale. 


It has been held in Jugdeo Narain Singh 
v. Raja Singh (1) that money paid into 
Court to prevent the sale of the plaintiff's 
property, in execution of a decree against a 
former owner of the property, was not volun- 
tary paj ment and that the plaintiff was entitl- 
ed to recover the amount from the decree- 
holder uncer s. 72, Contract Act. The same 
view was laid down by the Privy Counc'l in 
the case of ooli Chand v. Ram Kishen Singh 
(2) and in Fatima Khatoon v. Mahomed Jan 
(3). It was held by their Lordships of the 
Privy Council in the case of Kanhaya Lai 
v. National Bank of India Ltd. (4), that the 
word “coercion” in s. 72, Contract Act, is 
used in its general and ordinary sense, its 
meaning not being controlled by the defi- 
nition of “coercion” in s. 15 of the Act, and 
that where the plaintiff, who was the sole 
proprietor of certain mills, was compelled 
to pay to the defendant under protest the 
money ôn a decree, obtained by the defen- 
dant against a limited company, under 
attachment against his property, he was 
entitled to recover back the amount onthe 
around that the payment was involuntary 


(1) 15 C 656. 2 
(2,70 648; 8 IA 92; 4 Sar. 215;5 Ind Jur. 693 
C). 
NO MIA G5;10 W R29 
(4) 18 Ind Cas $49, 40 0:98, 401 A 
N 541; 9:3) M W N 406; 13M LT 406; ILA 
413; 17 O L Jg478; 15 Boma R 47°; 184 PLR 1913; 
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and was made under csercion under s. 72, 
Contract Act. - 
When the property of any person, which | 
is not liable to be soldin execution of a 
decree, obtained against a third.person, is 
attached, the true owner can apply to raise 
the attachment under O. XXT, r. 58. In 
case his claim is disallowed, he can file a 
suit to establish his claim. But if the 
owner pays the money to remove the attach- 
ment, he can reccver back the amount from 
the decree-holder according to the cases 
referied to above. If the property is sold, 
he can resist the’ auction-purchaser in 
getting possession of the property, and the 
purchaser can then apply under O. XXI, 
r. 97, complaining of such resistance and 
obstruction, and the question as to the 
title to the property canthen be decided. 
If the « wner, inerder to save the property 
from sa'e, pays the amount to the decree- 
holder, he can recover back the money so 
paid under s. 72, Contract Act, on the 
ground that the payment was involuntary 
or obtained by coercion. In the present 
case, the plaintiffs paid the money after the 
sale under O. X XI, r. 89 to set aside the 
sale on payment +o the decrec-holder of the 
amount of the decree and five per cent. of 
the sale price to the auclion-purchaser If 
the matter were res integra, it might have 
been possible to hold that the plaintiffs are 
entitled to recover back the amount under 
s. 72,. Contract Act. The action of the 
plaintiffs would not be a voluntary payment 
of the debts of the other defendants Nes. 2 
to 6 who were liable, but it was a payment 
made to savetheir property and get it back 
from the mortgagee decree-holder who had 
wrongly allowed itto be sold in execution 
of the mortgage-decree. No doubt, they 
could have waited till the auction-purchaser 
came to dispossess them, and they could 
have driven the auction-purchaser to file an 
application under O. KAJI, r. 97 and the 
question of title would then have been 
determined. In Kanhaya Lal v. National 
ee India Ltd. (5), it is observed at 
. 163%, 
p “A wrongful interference with the plaintiff's law- 
ful enjoyment of Lisown property is alleged. The 
plaintiff was clearly entitled to rid himself of that 
unlawful interference by any lawful means without 
thereby affecting his right to hold the defendants 
liable for that which they have thus caused him to d^, 
It is true that paying under protest the sum demand- 


ed was not the only course open to him. He might 
have taken legal proceedings, by which, sooner or 


(5) 75 Ind Cas.7; AIR 1923 P O 114; 50 I A 162; 
4 Lah. 284:45M L J 497; 33M L T 319; 25 Bom. | 
R 1248; 28 C W N 6&9; 40 OL J 1 (PO) 
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later, he might have rid himself of the interference. 
But to do so would bave involved his submitting 
to the wrong for all the period necessary for those 
proceecings to be effective, and that might have 
been a serious aggravation of the wrong To this 
he was in nowise bound to submit He was free 
tochoose acourse which did not involve any such 
prolongation of the trespass. Accordingly he paid 
under protest the sum demanded, and under English 
Law he was unquestionably entitled to demand reray- 
ment of that sum becau-e it was an involuntary, 
payment produced by coercion, namely. the wrongful 
interference of the defendants with his full and 
fres enjoyment of his own property. By English 
Law it is not open tothe wrong-doer to prescribe by 
which of two lawful alte:natives the injured man 
puts a stop to the wrong under which he is suffering. 
His choice of any one alternative does not make 
itas between him and the wrongdoer a voluntary 
act or estop him from claiming that it was dore 
under coercion ` 

The same case came again before the 
Privy Council in Kanhaya Lal v. National 
Bank of India Ltd. (5), where the same view 
was emphasized and it was held that asthe 
plaintif had a statutcry right to recover 
the money under s. 72, Contract Act, his 
claim should not have been rejected onthe 


ground that, upon a consideration of the. 


whole circumstances it was pot equitable 
that the money should be paid back. The sale 
of Survey No. 109 was a wrongful interference 
with the plaintiffs’ enjoyment of their own 
property and tke plaintiffs: were entitled to 
rid themse.ves of the unlawful interference 
by any lawful means withcut thereby 
affecting their right to hold defendant No, 1 
liable for what he had caused them to 
do. Afier the sale the only lawful means 
by which the plaintiffs could get rid 
of the unlawful in'erference of defendant 
No. 1 was by payment under O. XXI, 
r.?9 and it was not competent to de- 
fendant No. 1 to prescribe some other way 
to put asiop to the wrong to which they 
were subjected. 

But it has been held inthe case of Nara- 
yanv. Amgauda (6) that underthe terms of 
©. XXI, r. 89, the amount paid muss be 
taken to have been deposited fcr payment 
to the decree-holder voluntarily and un- 
conditionally, and therefore no suit could 
lie for itsrecovery. In that case the de- 
fendant, who had obtained a cecree against 
a third person, got the property sold and 
purchased it himself, and the plaintiff, 
who claimed to be the owner in possession 
of the propeity, got it set aside, under 
O. XXI, r. 89, by paying into Court the 
decretal amount and 5 per cent of the 
purchase money, and on the amount being 


(£) 62 Tnd, Cae, 104; AT R 1921 


Bom, 1€9; 45 B 
J094; 23 Bem LR 495, 
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paid to the decree-holder and auction- 
purchaser, the plaintiff sought to get it 
refunded. The decisions to which I have 
referred have leen distinguished on the 
ground that the payment made under 
protest to get rid cf an attachment 
to prevent asale in execution stands on 
a different footing from the payment under 
O. XXI, r. €9, in support of an application 
to set-aside a sale of the right, title 
and interest of a third party held in 


execution of a decree.. Jt was held in 
that case thatunder O. XXI, r. 69, the 
amount must be taken to have been 


deposited for payment to the decree-holder 
voluntarily and unconditionally and that 
a person could not be allowed to go back 
on his -own act and claim the amount 
back from the decree-holder after he had 
secured the benefit of having the sale 
set aside. The payment to the decree- 
holder of the amount deposited under r. 89 
would amount to a satisfaciion of the 
decree to that extent, and he could not 
be justly dep:ived of that benefit unless 
he could ke iestored to his original position 
under -the decree. This view has been 
followed by the Patna High ‘Court in the 
case of Raghu Ram v. Deokalt (7), and by 
the Madras High Court in Kummakutly v. 
Neelakandan Nambudri (8). 

The plaintiffs seem to have been all 
alopg under the impression that under the 
decree, which was not got amended by 
them, Survey No. 159 was liable to be 
sold. Otherwise it is inexplicable why 
defendant No, 9, the plaintiffs’ Pleader 
in the mortgage suit, was impleaded and 
was sought to ke made liable on the 
ground thatthough as a matter of fact the 
decree does not release the property from 
the mortgagé, ihe Pleader intimated to 
them that theland was released from the 
moitgage lability. It is not contended 
that the plaintiffs made the payment 
under a mistake. The fraud alleged in 
the plaint has been negatived by the 
finding of the lower Appellate Gourt. We 
have come to the conclusion, on the con- 
struction of the decree and the purshis 
of the mortgagee in the mortgage suit, 
that Survey No. 159 is not Hable to be | 
sold in execution of the mortgage decree, 
and though, according to the decision in 
Narayan v. Amgauda (6), the plaintiffs are 


(7. 115 Ind Cas. 192; A IR 1958 Pat 193; 7 Pat. 30; 
ILT 40 Pat. 168 
(8) 128 Ind, Cas 509; AI R 1930 Mad. 921; 53 M 
on 32 L W 3°7: (1080) M WN 524;'9 MLJ 
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not entitled to recover back the amount 
from the mortgages they are entitled toa 
declaration against defendant No. 1 that the 
property is not liable to be sold in’ exe- 
- cution of the’decree. It appears that the 
decree of defendant No. 1 was not fully satis-- 
fied by the sale of Survey No. 159. I 
would therefore vary the decree by award- 
ing a declaration against defendant No. l 
that Survey No. 159 is not liable to be 
sold in execution of the mortgage decree 
of defendant No. 1. Each party to bear 
his own costs of this appeal. 

Barlee, J.—The important facts are 
these. Certain property including Sur- 
vey No. 159 was mortgaged by the plaint- 
iff's' grandfather to defendant No. 1. It was 
joint family property and later fell to 
the share of the plaintiffs’ grandfather 
at a family partition between him and 
defendants Nos. 2 to 6. The family debts 
were divided at the same time and the 
debt due on the mortgage was assigned 
to another member of the family so that 
the plaintiffs’ grandfather might enjoy 
Survey No. 159 free from the moitgage. 
The mortgagee then filed a suit and of 
course impleaded the plaintiff; but subse- 
quently he agreed to the family arrange- 
ment and filed a formal purshis to record 
his agreement: and he accepted a decree 
against the other members of the family, 
defendants Nos. 2 to 6. Unfortunately the 
plaint was not amended by the omission 
of Survey No. 159, and this land was in 
consequence included in the list of pro- 
perty given in the first part of the 
decree, which embodies the plaint. But 
the final order makes ıb sufficiently clear 
that the debt was to be recovered from 
the other members of the plaintiffs’ 
family (defendants Nos. 2 to 6 in this 
case) and in the alternative by the sale 
of their land and not Survey No. 159. 
This decree was framed in 1915. In 1923 
the decree-holder filed a darkhast and 
issued notices to defendants Nos. 2 to 6 
but not to the plaintiffs. The darkhast 
was transferred to the Collector and he 
sold Survey No. 159, the only land which 
should not have been sold. When the 
‘plaintiffs heard of the mistake they paid 
the auction price into Court with 5 per 
cent. for the decree-holder and filed this 
suit to recover the amount from the mor- 
tagagee orin the alternative from defen- 
dants Nos. 2 to 6. 

The ground on which the plaintiffs 
based the claim against the mortgagee 
defendante No. 1 wab fraud. They plead- 
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ed that, in spite of the exclusion of the 
land, Survey No. 159, from the decree, 
defendant No. 1 had fraudulently put it 
up for sale and had it sold. The Jearn- 
ed Subordinate Judge, who tried the case, 
held that fraud was proved and gave 
the plaintiffs a decree against all the 
defendants except defendant No. 9 who 
had been their pleader in the mortgage 
sult. On appeal, however, the learned 
First Class Subordinate Judge, A. P., 
modified the decree of the lower Court by 
disallowing the plaintiffs’ claim against 
the mortgagee. The reasons given by him 
are that it was due to the negligence of 
the plainliffs themselves that Survey No. 159 
had not been excluded’from the mortgage 
decree, that the mortgagee had applied 
for execution of the mortgage decree as 
it stocd and had no power to do more, 
that it was quite improper to expect 
him to know what was in the 
mind of the Judge who passed the decree 
and that he was not to blame for the 
mistake of the Court passing the mortgage 
decree: 

“Similarly he writes it was not possible for the 
Collector who executed the decree to know what 
was intended by the Court by such implication. 
It has rot been shown that defendant No, | special- 
ly applied for having a particular Jand sold either 
by the Court or by the Collector. Defendant 
No. 1 only described the property and specified 
all the survey numbers in his application 


for execution as they were specified in the 
decree ” 


On these grounds the learned Appel- 
late Judge decided that there had been 
no fraud. The facts on which we have 
to decide this second appeal are, there- 
fore, that the decree excluded Survey 
No. 109, that owing to the negligence of 
the plaintiffs in not having the plaint in 
the mortgage suit amended, the decree 
in that suit as it was framed by the 
Court was ambiguous, that the mort- 
gagee when he went to execute the de- 
cree did not ask for the sale of Survey 
No. 159 but simply filed a copy of the 
decree and asked for execution. Survey 
No. 159 was mentioned in the decree 
and the Collector of his own motion 
sold this number. In other words,. the 
mortgagee had nothing to do with the 
mistake. Had he asked for the sale of 
Survey No. 159, knowing at the time that 
it had been excluded from the mortgage 
charge, he would certainly have been 
guilty of fraud. But as fraud has been 
negatived, we must take it that he did 
not do anything in the matter. The plain- 
tiff, therefore, cannot succeed against the 
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mortgagee on the-ground of fraud. What 
we have to determine is whether he has 
a cause of action under.s. 72,/ Contract 
Act, which 
money paid by mistake or) under coercion. 
We have to cofisider whether there was 
coercion, for thé payment was not made 
by mistake. The argument of his learn- 
ed Counsel is that the case is. analogous 
to that of Kanhaya Lal v. National Bank 
of India Ltd.(4). The Bank obtained a 
decree against the Delhi Cotton Mills 
Ltd. and in execution att:cded certain 
milis at Sabzi Mandi and to-< posses- 
sion of them. Kanhayalal, who claimed 
to be the sole proprietor was ousted and 
he paid the sum” claimed, under protest, 
and sued the Bank for a refund of his 
money. Their ‘Lordships of the Privy 
Council held that he was entitled to 
Succeed inasmuch as he had paid under 
legal coercion and was entitled to rid 
himself of the unlawful interference of 
the Bank by any lawful means. Thus 
a payment into Court made to remove a 
trespass can be recovered by suit. 

But according to the view adopted by 
a Bench of this Court in Narayan v. 
Amgauda (6), a payment made under 
O. XXI, r. 99, to have a see set aside 
is not a payment to remove a trespass. 
The facts of that case were similar to 
these in our cabe, if we negative the 
plea of fraud. S mortgaged certain land 
to N who obtained a decree for sale. A 
claimed the land as his, satistied the 
decree and sued--for a refund. It was 
held by Sir Norman Macleod and Shah, 
J., that the payment was voluntary and 
not under coercion. Kanhayalal’s case 
(5), was cited but distinguished and the 
main ground of distinction was that what 
had been sold ‘was not the property 
“which A claimed-but the sight, title and 
interest of S in it. There had been no 
actual trespass and cn the assumption 
that the property belonged to A and not 
to the judgment-debtor 5, there was no 
thieat of tiespas8, their Lordships con- 
sidered, against the property of A, for 
A by paying the debt of S was protect- 
ing not his own property which was not 
in danger, but the non-existent right, title 
and interest of S in that property. This 
view has been expressed by Kulwant 
Sahay, J., in Raghu.Ram Pandey v. Deo- 
kali (7), in the following terms (p. 32) 

“If the property sought to be sold does not. re- 
ally beling to the judgment-aebtor, then the tale 

“Page of 7 Pat [ka] 


- 


enables a man to remove. 
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of the property in execution of a money decree 
will not affect the rightful owner of the property 
and he can ignore the sale and resist the auc- 
tion-purchaser in his attempt to take possession after 
the,sale A person who is the owner of the property 
is not affected by a sile of the right, title and interest 
of the judgment-debtor to whom the property does 
not belong" ` 

This decision of our own Court has 
been followed also by the Madras High 
Court in Kummakutty v. Neelakandan 
Nambudri (8), and is binding on us. 
The plaintif therefore cannot get a re- 
fund. But I agree ihat we can give a 
declaration as proposed by my learned 
brother. | 

N. Decree varied. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 998 of 1933 
October 11, 1933 
PAKENHAM WALSH, J. 
.K. L. KRISHNA AYYAR— DEFENDANT 
PEIIIIONER 
Versus ; 
T. BALAKRISHNA AYYAR— PLAINTIEFF 
— RESPONDENT 
, Civil Procedure Code (Act V of 1903), s. 151, 
O, XVI, rr. 10, 16,0 XXVII, r.i4, 0. XXXIX, 
r. l—Surt Jor money—A pplication jor Receiver und 
for production of defendant's accounts not relating to 
suit -Order to produce accounts under s. lol — 


Legality—Hvidence Act I of 1872), 8. 155, scope 
-0 


Tithe plaintiff sued the defendantfor the recovery 
of a certain sum of money as due on settlement of 
accounts in the purchase of silk sarees. He put in 
an application for appointment of a Receiver and 
at the same time asked foran order that the defen- 
dant should produce the account books of his own 
sales of silk sarees etc., into Court on the ground 
that if he were allowea to collect the amounts he 
would keep “them in cash to cheac the plaintiff " 
and that tne defendant was trying to keep false 
accounts and unless the account books were brought 
into the Court. and a Receiver was -appointed to 
collect the amounts due, there will be no way of 
realising the money thereafter, after the decree wag 
passed, The account books in question had nothing 
directly to do with the suit accounts. The Court, 
purporting toact under 8. 151, Civil Procedure Code, 
ordered Luat the defendant should prodwee their 
accounts and that ıf he failed to do so, a complaint 
would be made against him : 

Held, that the order could not be justified either 
under O. XVI, rr.iu and 16, or under O. XXXIX, 
r, 1, Civil Procedure Code, or under s. 1t5 
of the Evidence Act or under any other prô- 
vision of law. Order XXJ, r. 41, Civil Pro- 
cedure Code, which definitely restricts the rights 
of the party to call fer such accounts till 
after a decree is obtained will, on the principle that 
a more particular provision overrides amore general 
provision, limit tne application of O. XXXIX, r. 1 
(b), even if the latter were in its terms applicable, 
nor can the inherent powers of the Court be 
invoked to justify the issue of such an order at an 
earlier stage and thereby completely enullify the 
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restriction laid down in O. KAI, r, 41 
order was clearly ultra vires. 

Held, also that the objectof `s. 65 of the Evi- 
dence Act isto obtain ‘indicative evidence’ which 
may lead to the discovery of relevant evidence, and 
the section does not empower the Court to mak3 an 
order for production of accounts in a case of this 
nature 


©. R.P. under s. 115 of Act V of 1908, and 
s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the City Civil Judge, Madras, 
dated August 3, 1933 and made in C. M. P. 
No. 1453 of 1933 in O. 8. No. 582 of 1938. 

Mr. G. P. Venkataraghavachariar, for the 
Petitioner. 

Mr. K. Aravamuda Ayyangar, for the 
Respondent. 


Judgment.—The plaintiff, counter- 
petitioner, sued the petitioner for the re- 
covery of Rs. 2,111 6-3 as due on settlement 
of accounts in the purchase of silk sarees 
from the plaintiff from April 24, 1981. 

He putin an application for the appoint- 
ment of a Receiver and at the same time 
he asked for an order that the defendant 
should produce the account books of his 
own sales of silk sarees etc. info Court on 
the ground that if he were allowed to collect 
the amounts he would (para. 6 of affidavit) 
keep “them in cash to cheat the Plaintifi” 
and further that (para. 8): 

“ lt is quite likely that the defendant is trying to 
keep false accounts and unless the account books are 
brought into the Court anda Receiver is appointed 
to collect the amounts due, there will be no way of 


realising the money thereafter, after the decree is 
passed,” 


Admittedly the account books in question 
have nothing directly to say to the suit 
accounts on which the suit is brought. The 
Court ordered the defendant to produce 
these accounts into Court. His Advocate 
refused to produce them wherefrom the 
Court passed the order in question in which 
it says - l 

“Under s. 151, I have the power to compel the 
production of account books. | hereby direct the 
defendant to produce the account books in Court on 
Monday 7thinstant failing which, a complaint will 
bs laid against him for disobedience of this Court's 
orders. Jhe question as to whether plaintiff will be 
permitted to see the account books will be considered 
after the books are produced into Court." 


Against his order the present Revision 
Petition is filed on the ground that it is 
beyond the jurisdiction of the Court. 

The learned Advocate for the Petitioner 
states before me that a further reason was 
also given for the non-production of the 
accounts, that they were in Mysore. 
does not.appear on the records in the suit, 
and as J think that the order is clearly 
ultra vires, do not cqnsider it necessary to 
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go into this matter. The petition for 4 
Receiver was made, as stated above, in the 
same application as that in which the 
production of accounts was asked for. 
Although no section is quoted in the peti- 
tion for Receiver that would of course be 
under O. XL, r. land there is no difficulty 
as regards that part. The question is whe- 
ther, before the appointment of a Receiver 
and in this case in the very application for 
a Receiver, when notice has not yet gone 
to the defendant, the plaintiff can ask or 
the Court can compel the defendant to pro- 
duce accounts, which are not connected 
with the suit, simply in order that the 
plaintiffs, if be gets g decree may 
in a better position to realise his-.decrée 
ebt. 

From the order of the Court itself-it is 

clear that it was asked to exercise this power 
and did so under jis inherent powers under 
s. 151. It is well established that . where 
there is a prescribed remedy the Court can- 
not go beyond this remedy by using its 
inherent power under s. lol. Now: the 
object of appointing a Receiver is to pro- 
vide a machinery by which the Court can 
take charge of the general property of the 
defendant during the trial. That is the 
suitable remedy in a case like this and it 
is the object with which the Plaintiff asks 
for a Receiver to be appointed. -If the 
Couit can, without any notice tothe defen- 
dant and without appointing Receiver, 
directly take- charge of the defendant's 
property the whole procedure of appointing 
a Receiver, and the well known principles 
which should govern the discretion of the 
Court in doing so, vanish, for by this short- 
cut they are all avoided. There is no pro- 
viso at allin the Civil Procedure Code in 
the order about appointing a Receiver that 
pending the appointment of a Receiver, 
the Court can exercise these powers.. The 
learned Advocate for the counter-petitioner 
made a feeble attempt to justify the order 
under O. XVI, r. 10 and r. 16 and also 
under the Injunction Rules, O. XXXIX, 
r. l(b), 
o XVI, rr. 10 and 16° do not deter- 
mine the powers of the Ccurt to call for 
documents but only the procedure to be 
followed when they are called for. They 
are irrelevant to the present question. 

In my opinion O. XX XIX, r. (1) cannot 
possibly be extended to cover a case of this 
kind. Rulel(a) is inapplicable because 
the account books are neither the property 
in the suit nor connected with it. 
the accounts of defendant’s trade, and 
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plaintiff only wants them in order that if he 
gets a decree he may get all that defend- 
ant has really collected in his own business. 
Rule 1 (b) is, I consider, also inapplicable to 


the circumstances of this case. It states 
that : 

“Where in any suit it is proved by affidavit or 
otherwise........... .. that tbe defendant threatens, or 


intends to remove or dispose of his property, with 
a view to defraud his creditors, the Court may by 
order grant a temporary injunction to restrain such 
act or make such other order for the purpose of stay- 
ing and preventing tbe wasting, damaging, alienation, 
sale, removal or disposition of the property as the 
Courts thinks fit, until the disposal of the suit or 
until further orders.” 


Now the allegation in para. 6 of the aff- 
davit is that: 7 

“ Defendant is collecting the amounts due -from 
his customers and keeping them in cash to cheat the 
plaintiff and other creditors.” 

It is not even stated that he is going to 
dispose of this cash and it is indeed diff- 
cult to see how he is going to collect the 
amounts from his creditors in most cases 
except in cash. If petitioner, therefore, 
really wants anything under, this paragreph 
it. would be an order to prevent the defend- 
ant from collecting his duesin cash. That 
would be a very unreasonable order and, so 
far from preventing waste of the property, 
would be much more likely to cause it by 
creating bad and time-barred -debts; in 
any case it is not the relief which has been 
asked for or granted. Paragraph 7 of the 
affidavit says that : mo 

“ After the amounts are collected, there will be no 
use of any decree being got against the defendant 
untess.the.sums, are got into the Court.” A 
That- is the justification, if ib can be 
made.out, for appointing a Receiver but: 
not for taking a short-cut by ordering the- 
défendant to.produce all his cash or prop- 
erty into Court at once. Now it is not. 
alleged that the defendant is going to 
“waste, damage, alienate or sell’’ his: 
account books. There remains, therefore, 
the question whether the words ‘ removal 
or disposition of the property " can authorise 
the order passed. The only allegation on 
this point is that “ It is.quite likely that the 
défendant is trying to keep false accounts.” 
Now the property which. plaintiff wants to 
realise is not the defendant's accounts which 
are useless per se to him, but the money 
which. defendant may collect by realising 
duies.on the basis..of his accounts. In my, 
opinion he cannot by injunction be ordered 
at this stage to produce those accounts into 
Court. Even if O..XXXIX,r. 1 (b) could 
in terms apply, it_is clearly over-ridden by, 
oo . provisions of another:Order and 

ule, - Eo 44 ees ; 
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This is.O. XXI, r. 41,and-it comes into 
effect only after a decree has been. passed. 
Then the decree-holder may apply for an 
order to the Court that the judgment-debtor 
“ be orally examined as to whether any or 
what debts are owing. to the judgment- 
debtor, and whether the judgment-debtor 
has any and what other property or means 
of. satisfying the decrees: and the Court may 
make an order for the attendance and exa- 
mination of such judgment-debtor,” and 
“ for the production of any books or docu- 
ments.” This Order andRule which definitely 
restrict the rights of the party to call for, 


“such accounts till after a decree is obtained 


will, onthe principle that a more particular 
overrides a more general provision, limit 
the application of O. XX XIX, r. 1 (b) ‘even 
if the latter is in its terms applicable, nor 
can the inherent powers of the Court be 
invoked to justify the issue of such an 
order at an earlier stage and thereby com- 
pletely nullify the restriction laid down 
in O. XXI,r.41. It may be noted that 
nobody seems to have contended before the- 
lower Court that the order {sought for could 
be regarded as an injunction under 
©. XXXIX, r. 1 (a) or (b). The Court states 
expressly that it is passing the order in 
virtue of its inherent power under s. 151, 
Iam ‘clearly of opinion that this section 
does not authorise it to extend the provi- 
sions of O. XXI, r. 41. a E 


The learned Advocate for the Responds 
ent did not in fact base his chief argument 
on the Civil Procedure Code at all, but fell 
back on, or rather put in the forefront, 
s. 165 ‘of the Evidence Act, ' 

This section runs: ` f 

“ The Judge may, in order to discover or to obtain 
proper proof of relevant facts, ask any question he 
pleases, in any form, at any time of any witness, or 
of the parties about any fact relevant or irreievant ; 
and may order the production of any document or 
thing ; and neither the parties nor their agents’ shall 
be entitled to make any objection to any such ` Ques- 
tion or order, nor without the leave ofthe Oourt, to 
cross examine any witness upon any answer given in 
reply to any such question.” i ® 

Then follow certain provisos which ad- 
mittedly do not apply to the present case, 
„From this the learned Advocate argues that, 
theCourt can order the production by a party 
of any document or thing, no matier how 
irrelevant, into, Court. This is indeed a 
startling. doctrine,.and if correct would 
authorise the.Court, to say to the defendant, 
in a simple money suit: AK 

“ Although they are not of the slightest relevancy 
tothe suit you must bring your entire possessions 


wy re 


into Wourt on a certain date and if you do not you 


r ‘ . 


will be criminally prosecuted," , 
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Jt fact on this reading the defendant 
might be asked to bring into Court some- 
thing that did not belong to him at all, or 
which was absolutely unobtainable. 

These grotesque results arise from over- 
looking the plain proviso at the beginning 
of the section by which the whole is govern- 
ed ihat the direction must be “in order 
to discover or to obtain proper proof of 
relevant facts.” The commentaries show 
clearly that the object of allowing the 
Judge to ask irrelevant questions under 
this section is to obtain “ indicative evi- 
dence” which may lead to the discovery of 
relevant evidence. Jt is not alleged in 
this case that the object of the order is to 
discover or obtain proof of any relevant 
fact in any matter then before the Judge 
The stage at which these accounts would 
be relevant facts so as to enable the Court 
to order their production is after decree 
under O. XXI, r. 41. Tf the meaning put 
on this section by the learned Advocate for 
the Counter-Petitioner be correct, there is 
no need at all for any rules about appoint- 
ment of Receivers, or discovery of docu- 
ments. In fact a Court has absolute power 
to lay a criminal complaint against a 
party, and get him convicted for disobedi- 
ence to any arbitrary demand to produce 
any property whether his own or not, if it 
cannot be brought under ss. 120 to 130 of the 
Evidence Act and most property does not 
fall under these sections. 

I cannot accept the. argument raised 
under this section. The order-I consider is 
plainly without jurisdiction and must be 


set aside. The petition is allowed with costs 
in both Courts. (Fee Rs. 50). 
A. ~ Petition allowed. 
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_ BEAUMONT, O. J , AND RANGNEKAR, J. 
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"E VETSUS 
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Muhammadan Law—Sunnis—Hanafi School—Will 
— Construction— Life estate with vested remainder 
@ can be created under Muhammadan Law. ' 
' Under the termsof ‘a will a Sunni Muhammadan 
female gave her property to her daughter who was 
to enjoy the property as long as she was alive. The 
daughter was not to alienate the property to any 
one forany reason whatever by way of sale, mort- 
gage, or gift. The testator also directed that after 
the death of the, daughter, her step-con and his 
descendants would take the property as absolute 
owners. The step-son died before the death of the 
daughter: e : < 
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Held, (Per Beammoni, C.J.) that the will amounted 
to a gift ofthe property to the daughter for. life 
with remainder tothe step-son, but as the step-son 
predeceased the daughter the remainder to the slep- 
son did not take eficct. 

Per Rangnekar, J. (I) -Muhammadan Law does 
not recognise a vested remainder Umes Chunder 
Sircar v. Zahoor Fatima (9), followed. Abdul Karım 
Khan v. Abdul Qayum Khan (6), Harpal Singh v. 
Lekhraj Kunwar (land Abdool Hoosein v. Goolam 
Hoosein (8), referred to, 

(2) The grant of the life estate tothe daughter 
operated under Muhammadan Law as a grant of an 
absolute estate and she took the property absolutely; 

(3) Muhammadan Law texts do not recognise a 
limited grant 4 


O. C. A. from Suit No. 1229 081927." ` 
. Messrs. Faiz Tyabji and M. Y. Haindaday, 
for the Appellant. 
Mr. K. S. Shavaksha, for the Respondent. 


Beaumont, C. J.—The question which 
arises upon this appeal is whether the 
deceased Haji Ajam, whose estate is be- 
ing administered, took any.and what 
interest in certain property bequeathed 
by the will of his step-mother Aishahbal 
The matter was referred to the Commis- 
sioner for taking accounts, who reported 
that the deceased took no interest in the 
property. The 1eperi was. confirmed by 
Mirza, J., from, whose decision this appeal 
is brought. The parties are Sunni 
Mahomedans governed by the Hanafi law, 
and in this judgment references ‘to 
Mahomedan Law are intended to apply 
only to that law as it affects ‘Sunnis. I 
have assumed that the property in gues- 
tion forms.less than one-third of the 
property of Aishabai, and that she, there- 
fore, had a -disposable interest over it, 
though this fact has not been. definitely 
proved. os. te 

The will of Aishabai, to which I will 
refer more in detail presently, in effect 
gave the property in question to her 
daughter Hafizabibi for her life and after 
her death to the deceased Haji Ajam. 
The property is partly movable and partly. 
immovable, -but no distinction exists in 
Mahomedan Law between these two.classes 
of property. Aishabai died in 1897, Haji 
Ajam died in 1919, and Hafizabibi died 
in 1926. The Commissioner held that. 
under Mahomedan Law the gift of a. life. 
interest confers an absolute interest, that, 
accordingly Hafizabibi. took the entire 
estate under the will, and that Haji Ajam. 
took nothing. Mirza, J., was of. opinion. 
that the view of the Commissioner as to. 
the effect of a life interest under Mahome- 
dan Law was really right, but that he 
was precluded from. so holding by th. 
decision of the Privy Council in Amja 
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“Khan v. Ashraf Khan (1), but he held 


. testatrix. l 


that, even if the will did not confer an 
absolute interest on Hafizabibi, the rema- 
inder to Haji Ajam expectant on the 
death of Hafizabibi failed’ on his death 
in her lifetime, and that accordingly 
Hafizabibi took the estate as heir. Ths 
learned Judge expressed the opinion, not 
necessary for the decision of the case, 
that if the gift to Hafizabibi for 
life did not confer an absolute interest it 
was wholly void. Inthis Court Mr. Tyabji, 
himself the author of a learned work on 
Mahomedan Law, has argued, first, thai 
this is a usufructuary will,, giving the 
property to Haji Ajam, and the useonly- 
to Hafizabibi during her life, and thai 
such a disposition is valid by Mahomedan 
Law; in the alternative he has contended 
that if.on its true construction the will 
confers a life, interest on Hafizabibi with 
remainder .to Haji Ajam, there .is nothing 
in .Mahomedan Law to prevent such a 
disposition from taking effect according to 
its terms. | 

On the other hand, Mr. Shavaksha for 
the respondents has argued, first, that 
the rule of Mahomedan Law is that a 
gift by will of a life interest confers on 
the legatee an absolute interest and that 
the Privy Counsil has not altered this 
rule; in the alternative, he has argued 
that there is no such thing known to 
Mahomedan .Law as what in. English Law 
is called a vested remainder,. and: that 
Haji Ajam, having predeceased the tenant 
for life, took nothing, the estate devolv- 
ing. upon-Hafizabibi as the heir. of the 

Mr. Tyabji in support of his first point 
that this isa usufructuary will has referred 
us to passages in Hamilton's’ Hedaya and 
in Baillie which show. that Mahomedan 
Law recognizes a gift of property to one 
and a gift of the use-of that property to 
another. In order to determine whether 
the gifts in Aishabibi’s -will are of this 
nature it is necessary to look at the exact 
terms of the will. The material clauses are 
els:6-and 7 which have been translated in 


Ex. A:in the following manner: 

“6.- After the expenses: mentioned above are 
incurred as to whatever movab!e property be- 
longing to me may remain as surplus, the afore- 
said Bai Hafizabibi is the owner thereof. She is 
at liberty to deal with the same in any way she 
likes. The authority and ownership in respect 
thereof rests in her. -My said daughter has no 


(1) 116 Ind. Cas. 105; AIR1929P.C 149; 56 IA 
213: 4 Luck. 203; 33 0° W N 753: 31 Bom ÙR 809; 
(1929) A L J 571; 30L W 91; 57 M Ld 439(P, ©.) 
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issue. That being so, as regards the immovable 
property mentioned above together with the articles 
and things theréin I direct as follows: - 

“7, My daughter, Hafizabibi aforesaid is to enjoy 
the abovementioned oart and the furniture, ete., 
therein as ‘long as she is alive and she is to enjoy 
the income thereof. i 

“As long as my- daughter is alive, she is the 
owner of the said oart. However she cannot alienate 
the same to anyone for any reason whatsoever by 
way of sale, mortgage, gift, etc. I appoint her to 
be entitled to enjoy the same and take the income 
thereof as long as she is alive. And after her 
death I appoint the aforesaidjboy Ajam the son of 
Gulam Hussein, as the owner of the said oartand 
the furniture, etc, therein Therefore, after the 
death of Hafizibibi the aforesaid Ajam and his 
descendants whoever may be shall take into their 
possession the aforesaid oaré together with the 
articles and things therein and they are duly 
thè absolute iowners thereof, After the 
death of Hafizabibi no person other than Ajam bhai 
and his heirs shall have eny claim upon the afore- 
said oart and the furniture and articles therein. 
Should anyone make such claim, the same is 
nul] and void” 


4 


I agree with Mirza, J., in thinking 
that it is impossible to construe these 
clauses as giving the whole property to 
Haji Ajam, and the use only to Hafiza- 
bibi. Not only is Hafizabibi referred to 
expressly as the owner of the property 
during her life, but Haji Ajam is only 
appointed the owner after her. death. In 
my opinion the will amounts to a gift of 
the property to Hafizabibi for life with 
remainder to Haji Ajam, and what wa 
have to consider is the effect of such a 
gift-under Mahomedan Law. It is clear 
that by English Law, under such a gift 
Haji Ajam would take a vested remain- 
der which would take effect irrespective 
of whether he survived the tenant for 
life or not; but-it is by no means clear 
that the same result follows under Ma- 
homedan Law. The view is expressed 
in many of the leading text-books on Ma- 
homedan Law that the effect ofa gift for 
life is to confer an absolute interest on 
the donee. In Sir-Dinshah Mulla’s book 
on Mahomedan Law, 10th Edn., p. 27, 
the rule is stated that if a giftis made 
by..a Sunni Mahomedan of his pfoperty 
to “A” for life, the condition that “A” 
shall enjoy only the income of the pro- 
perty .for life is void and “A” will take 
an absolute, interest in the property ase 
if no. condition were attached’ |to it. The 
same rule is stated in Sirkar’s Mahome- 
dan Law, Part- 2, p.33 andin Amir Ali’s 
Mahomedan Law at p.140. The view of 
the text-writers appears to be based. 
primarily on a passage in the Hedaya, 
Vol. 3, Book 30, Chap. 2, p. 309; 


“Case of life-grant,—-An amres, or life-grant 
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is lawful to the grantee during his life, and des- 
cends to his heirs, because of the tradition before 
quoted. Besides, the meaning of amree is a gift 
of a house (for example), during the life cof the 
donee on condition of-its being returned. upon his 
death. The conveyance of the house, therefore, is 
valid withcut any return; and the condition annexed 
is null, because ihe prophet has sanctioned the 
gift, in this instance, and annulled the condition, 
as before mentioned. An amree. moreover is nothing 
but a gift and a condition; and the condition is 
invalid; but a gift ig not rendered null by involv- 
ing an invalid condition, as has been already de- 
monstrated.”" 


In construing these old texts the Court 
must endeavour to ascertain the principle 
laid down according to the true intent 
and meaning of the words, and it ‘is often 
impossible or inappropriate to apply the 
words in a literal sense to the changed 
conditions of modern life. The principle 
laid down in the passage quoted seems 
to me to be that where there is a gift 
subject to a condition which is repugnant, 
the gift remains, and the condition, is 
rejected. The case of amree or gift of 
property during the life of the grantee 
on condition that it is to be returned on 
death is merely an illustration of the 
principle. In my view the passage quoted 
was not intended to lay down as a rule 
of law that whenever a life interest is 
given, and in whatever form the gift may 
be ‘expressed, it must be construed as an 
absolute gift subject to a repugnant 
condition, so as to defeat in every ‘tase 
the intention of the ‘donor. The ‘normal 
method of granting a life estate or other 
limited interest in modern times is not 
to make a ‘grant of the whole.‘ éstate 
subject to a ‘condition, but to confine the 
estate- granted to “a limited period, and 
the passage in the Hedaya’ seems to me 
to have no application to a grant in the 
latter form. There-is nothing remarkable 
in holding that’ the effect to be ‘given to 
‘a testator’s manifest intention depends 
upon the form in which that intentionis 
expressed. I may take an illustration of 
‘my mganing from English Law. A testator 
desiring to give his daughter an interest 
in property ‘during spinsterhood may give 
the estate to the daughter subject ‘to’ a 
condition of forfeiture on her marriage; 
“in such a case the condition would fail 
‘as being in general restraint of ‘marriage 
‘and the .giftto the daughter would remain 
‘unfettered, so that-.the intention ‘of the 
‘testator would fail. But ifthe limitation 
be to the daughter until “she ' shall 
‘marry, ithe eslale ‘comes to amend on the 
happening of the éyént, and thetestator’s 
intention “prevails, l 
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We have been referred to all the cases 
suppcsed to support the rule in the text- 
kooks beginning with Humeeda v. Budlun 
(2. They-are all discugsed in the judg- 
ment under appeal and it is not in my 
opinion. necessary to refer to them in 
detail because I agiee with Mirza J., that 
in view of the decision of the Privy 
Council in Amjad Khan v. Ashraf Khan 
(1), the rule can no longer be support- 
ed, and the view expressed in Nizamuddin 


Gulam v. Abhui Gafur (3) and Abdoola V. . 


Mahomed (4), must be considered as overrul- 
ed. In the Privy Council case the document 
which hadio be construed was a deed by 
which certain property was given by a Sunni 
Muhammadan: to his wife subject to the 
condition that she should remain in possés- 
sion of it for her life and that after her 
deathihe property should revert to certain 
named collaterals. After her death her 
brother the appellant ‘claimed the whole 
property as her heir. In the Court of the 
Judicial Commissioner at Oudh, Ashworth, 
A.J. O., expressed the view that under the 
document the -wife took an absolute 
interest. On the other hand, Wazir Hasan, 
A.J: O. in an exhaustive judgment referre 
ing to all the cases, came to the conclusion 
that there was nothing in Muhammadan 
Law to prevent thecreation of a life estate. 
The Privy Council accepted the view that 
where the inténtion of the donor:was to 
make a ‘gifttothe donee of the corpus ‘of 
property with a Gondition attached that 
the donee‘should take a limited interest ‘or 
take it for life, under. the Hanafi Law the 
condition woulé be void and thete would 
he.a complete and, absolute interest in the 
property; But they held that-the question 
turned on the true construction of the deed; 
and that’al] that the déed purported ‘to 
give ‘to the wife was a life interést, and 
that the appellant who claimed as her‘heir 
took nothing. 


Their Lordships left open the question 
whether the life-estate to the wife .was 
valid, as it was not necessary to decide 
the question. Mirza, J., doubted the correct- 
ness of this decision and - followed it with 
reluctance, bui I confess that I do. not 
share -either his doubt or his reluctance. 
I do rot:see why a Muhammadan should 
be deprived of a power, found convenient 
by other communities, of ‘‘conferring’a 
limited interést in property over which 


(2)17 W_R 525, 
(3) 13 B'264, 
(4) 7B 306, 


1934 ° 


there 18, an ahsolute. power of disposition 
unless the authorities make such a. result. 
inevitable. Mirza; J expressed the 


opinion: that a life estate, if it. did not 


confer an absolute interest, was void under 
“Muhammadan law. It is not necessary: to 
decide that point, but I would say that we 

were referred to no authority in’ support 
ofthe proposition; and I do not myself 
agree with. the. opinion. Mr. 
endeavoured to distinguish the case of 
Amjad Khan v. Ashraf, Khan (1) on the 
ground that the question there arose on 


a, deed. and not on a will, and that the. 


wife, consented. to the ‘deed. But: both the 
learned: Judges: in the J udicial Commis- 
sioner’s Court held that. ‘the: transaction 
did, nob amount to a family arrangement, 
and there. was no evidence that the. wife 
contracted to claim no more than a. life 
interest. The principle upon which the 
Privy Council acted is, in my opinion, as 
applicable to a will as to a deed inter 
ViVOS; 
did not acquire an absolute interest under 
the will. 

The next, question which arises js 
whether: the remainder to. Haji Ajam took 
effect in view of the fact that he.predeceased 
the tenant for life. On this point the 
learned Judge held against the appellant, 
and I agree with his conclusion. The 
ease is, I think, governed by Abdul Wahid 
Khan v. Nuran Bibi (5). In that cage 
there was a deed of compromise between 
a Muhammadan widow and sons of her 
deceased husband, and: it was stipulated 
that the widow should remain proprietor 
and that the sons should be entitled to 
succeed on her death. By. English rules 
of construction, I think, the sons would 
have taken, vested interests, but the Privy 
Council held that such an interest did not 
seem to be recognized by Muhammadan 
Law, and that it would be opposed to 

Muhammadan Law tohold that the deed 
created a vested interest in the sons which 
passed to their heirs on their deaths 
(which had ma ae in the lifetime of the 
widow. 


The case has been treated in the 
Indian High Courts as an authority for 
the proposition that the remainderman 
cannot take unless he survives the tenant 
for life: See Abdul Karim Khan v. Abdul 
Qayum Khan (8), Harpal Singh v. Lekhraj 


(5) 11 0597; 12 I A91; 4 Sar. 627; 9 Ind. Jur, 283 
P, C.). 
(tte) 28 A 342; A W N 1906, 25; 3 A D J 131, 
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Kunwar (7), Abdool, Hoosein v. Goolam 
Hoosein (8). As. against these. cases Mr, 
Tyabji relies strongly on ` Umes. Chunder 
Sirear v; Zahoor Fatma (9). -In that case 
by-a.deed of. settlement a Muhammadan 
husband’ granted the. lands in suit to his 
wife on condition that if she had eee 
by him the’ grant should ba. taken as 
perpetual mokurrart and in case of aA 
child being born, as a life mokurrart, 
with remainder to the settlor's two sons. 
It was held that the. two -sons. took 
interests. like what would be -called in 
English Law a vested yremaizider. and 
that such interests were liable fo attach- 
ment not being a mere expectancy in 
succession by survivorship or other mere 
contingent or. possible right or interest 
Within s, 266, Civil Procedure Code of 1877, 
The. decision is difficult to reconcile, with 
Abdul Wahid Khan v Nuran Bibi (5). The 
fact that the parties were Sunni Muham- 
madans is not noted in the judgment, 
and no question relating to. Muhammadan 
Law was discussed andnone of the texts 
or authorities were cited. It is, I think, 
impossible to hold that the Board, three 
members of whom had been parties’ to the 
decisionin Abdul Wahid Khan v. Nuran 
Bibi (5), intended to differ from the latter 
decision. The Board no doubt decided 
that the sons took an attachable interest 
during the lifetime of the widow, but as 
both -the . widow and the sons were alive 
the question whether the sons would 
actually -inherit if they predeceased ‘the 
widow. did not directly arise. 

In my opinion the effect of the will in 
the present case was to grant a life interest 
to Hafizabibi with remainder to Haji 
Ajam, but the remainder to Haji Ajam 
could only take effect if he survived 
Hafizabibi, an event which did not 
happen. He therefore touk nothing, and 
the appeal must be dismissed. Costs of 
the appeal of respondents Nas. 2 and 15 
to 23 to. be paid by the appellant with 
liberty to such respondents to have their 
costs paid out of the appellant's share in 
the estate in the hands of the Court 
Receiver, if not recovered from the appel- 
lant, and failing payment of the whole or 
part of the costs in the manner aforesaid, 
such costs to come out of the estate. 
Respondent No. 35 to bear her own costs, 

Rangnekar, J.—This appeal arises out. 
of a suit brought by the appellant against 


two of her brothers and two sisters for. the 
(7) 20 a 400; A W N 1908, 165; 5 A L J 425, i 
(8) 30 B 304; 7 Bom L R 742 
(9) 18, Ò 164; 17 LA 901; 5 Sar. 507 (P. 0), 
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administration of the estate for her 
deceased father Haji Ajam, and the main 
question raised in the appeal is as regards 
the effect of a will executed by a Muham- 
madan lady. First asto the facts. One 
Aishabibi died in 1897 leaving a will dated 
November 2], 1882,: and leaving’ her 
surviving, her daughter Hafizabibi and her 
step son the said Haji Ajam. Haji Ajam 
died in February 1919, and Hafizabibi died 
in ecember 1926. By an order of reference 
made on a notice of motion in the suit -the 
Commissioner was directed to ascertain 
the right, title and interest of Haji Ajam 
in certain property situate at Rander. 

The appellant contended that under the - 
will of Aishabibi, Hafizabibi had only a life- 
estate and Haji Ajam took a vested remain- 
der. Respondents Nos, 2-A and 2-0, who 
are the sons of Haji ‘Ajam, argued that 
under the Muhammadan Law a life estate- 
as such operates as an absolute ‘estate, and. 
therefore Hafizabibi took an absolute 
estate and on her death they were entitled 
to take.the property as her heirs. They. 
further contended that in any event the: 
Muhammadan Law does not recognise a 
vested remainder, and that.. Haji Ajam 
having. predeceased Hafizabbi, his heirs as 
such took nointerest in the property. It 
is conceded that. if. Hafizabibi took an 
absolute interest.in the property, it would 
devolve ,after. her dedth on the. sons of 
Haji Ajam.to the exclusion ofthe daughters. 
If, on the other hand, it formed part of the. 
estate of Haji. . Ajam, then all -his heis, 
both male and female, would succeed to the 
property in proportion to their shares 
under the Muhammadan Law. It may be. 
stated that the partiesto the litigation are 
Sunnis and governed by the Hanafi School 
of Muhammadan Law. The’ learned 
Commissioner held that the intention of the 
testatrix was only to give a life-interest to. 


her daughter Hafizabibi with a restraint: 


against alienation and the remainder to her 
step-sdn Haji Ajam and his.heirs, but under 
the Muhammadan Law’ applicable to the 
parties the restraint against alienation was 
void and Hadzabibi took an absolute 
interest: He therefore held that neither 
the deceased Haji Ajam nor his heirs had 
any right, title or interest in the property. 
To the report of the Commissioner the 
plaintiff. filed exceptions, which came up 


for hearing before. Mirza, J., who dismissed : 


the same and confirmed the report. The 
learned Judge held. that according to the 
“Muhammadan Law applicable to 
the pafties the grant of a life 
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estate operated aa an absolute estate in 
favour of the donee of the grant, but he. 
felt himself bound by the Privy Council - 
decision in Amjad Khan v. Ashraf Khan 
(1), although he did not agree with it, and 
held that the life estate: given to Hafizabibi 
could not be regarded-as an absolute estate. 
But he further held-that the gift was bad’ 
under the Mahomedan Law and ihat the gift 
over or the vested -remainder in favour of: 
Haji Ajam was invalid. | ! 
“The learned Counsel for the appellant 
has raised three points: (1) that the will of 
Aishabibi is what’ is--called under the. 
Mahomedan Law a usufructuary will and 
that the’ clause in ~-quéstion granted -to 
Hafizabibi only: the use of the property dur- 
ing her lifetime: and a bequest of such use: 
was valid and recognised under the Maho- 
medan Law: -(2) even: if the will was to be 
considered ‘as a grant of only alife estate 
to Hafizabibi, such. a .bequest was not for- 
bidden by the Mahomedan Law and took 
effect,and the remainder over would take ef- 
fectafter the termination of the prior interest. 
In other words, on the death of Hatizabibi,: 
the heirs of Haji Ajam who had taken a 
vesied interest would succeed; and (3) that” 
even if the life estate as such was not recog-' 
nised by the Mahomedan Law, effect should 
be given to the intention of the testatr.x by 
bequest of the use 
of the property. i i 

The material clause. of the will is cl. 7. 

which runs as follows: pe 

“#7. My daugther Hafizabibi aforesaid is to enjoy the 
abore mentioned cart and the furniture etc, therein, 
as long as she is alive and she is to enjoy the income 
thereof; 

“Aslong as my daughter is alive, so long she is the’ 
owner of the said oar? However she cannot alienate 
the same to any one for any reason whatever by way 
of sale, mortgage, gift, ete I appojut her to be 
entitled io enjoy the same and take the income thereof 
as long-as she is alive. And after her death I’ 
appoint the aforesaid boy Ajam,the son of Gulam 
Hussein, as the owner of the said oeart and the fur- 
Niture, etc., therein Therefore after the death of 
Hafizabibi the aforesaid Ajam and his descendants, 
whoever may be shall take into their possession the 
aforesaid oart together with the articles and things 
therein and they are duly the absolute owners thereof. 
After the death of Hafizabibi no person other than 
Ajambhai and his heirs shall have any claim upon the 
aforesaid oart and the furniture and articles therein, 
Should anyone make such claim, the same is null 
and void.” 

IË this will had to be construed according’ 
to the English Law, it is clear that Hafizabibi 
took a life interest inthe property and Haji: 
Ajam a vested remainder. The question 
really is what is the position under, the 
Mahomedan Law. With regard to the first, 
contention, I entirely agree with the learned 
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Judge that the will was not a mere usufruc- 
tuary will conferring upon Hafizabibi the 
mere “use” of the property, but that she 
was to take a life estate in the property and 
Haji Ajam was to become “the owner” of 
the property after her death. Mr. Tyabji 
has referred to good many texts, most of 
whom, as faras I can see, have been cited 
in the judgment of the learned Judge. A 
careful perusal of those texts and the illus- 
trations given show -clearly the distinction 
between a life estate as such- and a mere 
bequest of use or of-service or-of produce. 
Ameer Aliin his Mahomedan Law, Vol. 1, 
page 648, says: 

“When the bequest is of the rents and profits ofa 
house, and the legatee wishes to oecapy it himself he 
cannot lawfully do so, If the bequest be of the 
occupancy ofa mansion and there is no property be- 
sides, the legatee may occupy a third of the mansion 
and the heirs have no right to sell. the two-thirds of 
the mansion in their possessioa. Neither is the 
legatee of the occupancy of a house entitled to let it, 
nor to remove the slaves whose services are bequeath- 
ed from the testator’s place of residence to another, 
unless the legatee and bis family are in -the latter 
place, when the slave may be taken there for the 
purpose of servingthem.” MRadd-ul-Muhtar, Vol. 5, 
page 6f0. sy wk 

In Baillie the subject is treated in Ch.6, 
page, 652. Minute rules are given as to 
how far, for example, a bequest of a service 
of aslave or of the occupancy of a man- 
sion isto be enjoyed by the legatee. One 
ofthe rules is as follows at page 604: 
‘ Neither has a legatee of, occupancy a right 


to let the mansion or slave to hire, accurd- ` 
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ing to “use.” According to Wilson the 
chapters in Baillie and Hedaya, dealing 
with the subject of usufructuary wills, care- 
fully distinguish bequests.of the “use”. from 
bequests of ‘fruit’ or “produce” of a slave 
or nouse and never advert to the possibility 
of combining the two rights so as to make 
up what is commonly called the ‘usufruct” 
under the English Law.. Sircar observes as 
follows at page 78: `- ; : 
“A bequest ofthe produce of an article does not 
entitle the legatee tothe personal use of that article, 
nor does a bequest of the use entitle him to let it out 
on hire.” i | 
Then he cites, Hedaya, Vol. 4, pages 928 
and 529, and then the’ passage is | 
“Itis not lawful for the usufructuary legatee ola 
slave or of a house to let them.out for hire.” ; 


In the case of a life estate, however, the 
whole estate vests in the life tenant for full 
enjoyment and possession subject to his 
keeping the reversion unimpaired for the 
benefit of the reversioner. A life. tenant as 
such can let out the property, ‘can mort- 
gage his life interest, and can even dispose 
of it by sale. This, it is clear, a usutruc- 
tuary grantee under the Muhammadan Law 
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cannot'do, But there is another difficulty 
in the appellant’s way. According to the 
Hedaya, as translated by Baillie, the follow- 
ing passage appears at page 664: 

‘- “When the service of a slave is bequeathed to one 
legatee.,and his person to another, and the slave is 
within a third, each legatee is entitled to what has 
been bequeathed to him respectively. And ifthe 
bequest be absolute, the legatee of the service is 
entitled to it till his death; after which it is to be 
transferred to thelegatee of the person, if he be alive, 
and if not, then it is tc be transferred to the heirs 
of the testator" 


Now, in this case Haji Ajam died before 
Hafizabibi, so that if Hafizabibi was a 
legatee of a mere “use” then on the death 
of Hafizabibi the property must go to the 
heirs of Aishabai and Haji Ajam’s heirs 
would take nothing.’ But it was argued by 
Mr. Haindaday in reply that the translation 
of the texts in Baillie was incorrect and he 
got the passage translated by the Court 
Translator, and the translation runs as 
follows: i 
' "And if (a man) made a bequest of the service of his 
slave (to one)and of his person to another and it 
comes out of the third then -the person is for the 
legatee of the person and the service forthe legatee 
of the service. So is in Hedaya. And if the bequest 
is absolute it is valid up .to the death of the legatee 
(of usufructi, then it reverts to the legatee of the 
person, if therebe any legatee of the person, and if 
there not be one, it goes to the heirs of the testator." 


I am unableto see that this makes any 
difference. The translation in Baillie has 
never been challenged at any time, and as 
far I can see, this has been accepted by all 
the texts-writers, including Sircar and 
Ameer Ali. I agree therefore with the. 
learned Judge that this contention is un- 
sound and must be rejected. This brings 
me tothe second and the main question. 
The points whico arise are: first; wnether 
under tha .Man»medan Law applicable to 
the parties it is open to create a life estate 
or a life grant by will; secondly, whether 
when such life estate is created it does not 
operate as an absolute estate, the condition 
being disregarded; and, thirdly, whether 
Mahomedan Law recognises a vested re- 
mainder. The last question, 1 think, is im- 
portant, because whatever the natufe of the 
interest of Hafizabibi may be, in order 
to show that this property formed part of 
the estate of Haji Ajam it is incumbent 
upon the appellant to show that a vested 
remainder as such is recognized by Mahome- 
dan Law. On this point I am clearly of 
opinion that it is not. This is clear from the 
decision of the Privy Council in Abdul 
Wahid Khan v. Nuran Bibi (5),the head note 


of which runs: 
“Mahomedan Law dozs not recognize vested estatcs 


in remainder.” ' - 
T ~ | | 
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_ In view of the contention that the opin- 
ion there expressed by their Lordships is a 
mere obiter dictum it is necessary to 
examine the facts of ihe case and the deci- 
sion of their Lordships. The facts were; One 
Mouzzam Khan was the owner of certain 
property and had also purchased certain 
other property in the name of two of his 
sons, Abdus Subhan and Abdul Rahman. 
He died in 1850 leaving three widows, 
Gauhar, Chameli and Bakhtawar, and these 
twosons. Bakhtawar had also a daughter 
Nuran. In 1866 Abdus Subhan brought 
a suit against Gauharbibi to recover halt 
of one of the villages on the ground that 
Mouzzam Khan had caused a kabuliyat 
of the village of the entire taluka to be 
executed inhis name and that of his bro- 
ther Abdul Rahman. This claim was 
opposed by Gauharbibi apparently on the 
ground that the Government had a settle- 
ment of the estate on her and had executed 
a kabuliyat and she herself had been in 
possession thereof. The suit was compro- 
mised by two petitions, one signed by the 
sons and the other by the daughter, upon 
which the suit was dismissed by consent. 
The material portion of the deeds runs as 
follows (page 99*). 

. “Now, anamicable settlement having been made 
between the petitioner and his ssid mother, a deed of 
compromise is filed this ddy inthe Settlement Court, 
therefore I, the declarant (mau mukir) commit to writ- 
ing that (my) mother, defendant, shall during her life- 
time continue as heretofore (ba dastur) to hold pos- 
session of and be mistress of the talooka, and 
manage the estate through agents, but she shall not, 
without any special emergency, alienate any prop- 
erty so as to deprive me of my right and that 
after her death I, the declarant mau mukir , and my 
step-brother, Abdul Rahman, shall possess and en- 
joy each one-half of ‘the entire ilaka, situate in 
the Districts of Sultanpur and Partabgarh, and that 
so long as the defendant may be living I shall obey 
her.’ 5 


The second petition of Gauharbibi was 
similar tothe above except that the following 
words were added after the names of 
Abdul Rahman and Abdus Subhan, viz., 
“shall hecome successors to and proprietors 
of the said ilaka.” Thereafter Abdus Subhan 
died in 1868 and Abdul Rahman in 1874. 
leaving a daughter Muradi. After his death 
Gauharbibi executed a deed of gift in 
favour of Muradi, and shortly thereafter 
she died. The contest in the suit, which 
was the subject of the appeal, was bet- 
ween the persons claiming through Gau- 
harbibi and the persons claiming through 
the daughter of one of the other widows 
of Mouzzam Khan, and the question was 
what was the nature of the estate of Gau- 
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harbibi. The Subordinate Judge held that 
Abdul Rahman and Abdus Subhan have 
ing died in ihe lifetime of Gauharbibi 
they never acquired any estatein the suit 


property and the devolution of the property. 


was subject to the Muhammadan Law of 
inheritance. In appealthe Judicial Com- 
missioner held’ that the effect of the com- 
promise wus to give Gauharbibi alife iné 
terest in the property, and reversed the 
decree of the Subordinate Judge. In the 
Privy Council it was contended for the 
appellant, among: other things, that the pe- 
titions of compromise did not operate to 
cut down Gauharbibi’s rights in the prop- 
erty to the life estate and they could not, 
according to the Muhammadan Law, ope- 
rate to create or evidence any estate or 
interest of a present vested, reversionary 
or contigent’ nature in the properly, and 
that it was nota transaction of gift, but 
of mutual compromise. Dealing with the 
questionjthei rLordships observed (page{100*) 


‘.*,.Gauharbibi is not merely to have ‘posses- 
sion of the estate during her life; she is to be 
mistress (or, as the District Judge has translated 
the petition, proprietor, of the talooka. During her 
life, the whole interest in the estate is to bein her. 
Then comes the question: What is the interest 
which is given by the compromise to’ the sons? 
To give the plaintifis a title to theestate it muat 
be a vested interesi which, on the death of the 
sons, passed to their heirs and is similar to a 
vested remainder under the English Law, Such an 
interest in an estate does not seem to be recognised 
by the Muhammadan Law.” 


Further on, their Lordships observed as 
follows (page 102) 


“Their Lordships do not take this view of the 
compromise. In Humeeda v. Bhudlun (2), in which 
judgment was given by this Committee on March 26, 
18:2 the High Oourt of Oalcutta had held that, 
by an arrangement between the plaintiff, a Muham- 
madan widow and her son, an estate was vested in 
the plaintiff for life, and after her death was to 
devolve on her sor by way of remainder, but their 
Lordships held that the creation of such a life 68- 
tate did not seem to be consistent with Muhamma- 
dan usage, and there ought to be very clear proof 
of so unusual a trensdction. They thought that ex- 
pressions from which it might be inferred thatthe 
plaintiff was to take only a life interest might be 
explained on the supposition that they may have 
been used to import that the property was tore- 
main with the widow for the tull term of her life 
and that the son as her heir would succeed to it 
after her death. ‘their Lordships think this the 
reasonable construction of the compromise in this 


- case, and tuat it would be opposed to Muhamma- 


dan Law to hold that it created a vested interest 
in Abdul Rahman and Abdus Subhan which pas- 
sed to their heirs on their death in the life- 
time of Gauharbibi.” 

Undoubtedly, the question which arose 
was as to thé nature of the interest of 
the two sons, and depended upon the con- 


. 1934 
struction of the compromise. But one 
- party contended that Gauharbibi had a 
life estate ‘and that the sons had taken 
vested remaihder, and though their Lord- 
ships held that the sons only took a con- 
tigent interest, their Lordships held clearly 
that even supposing the sons had taken 
Vested interest, such vested interest could 
not be recognised under the Muhammadan 


Law. I may mention that this decision 


has always been understood in this coun- 
try as an authority for the proposition 
that the Muhammadan Law does not re- 
cognise a vested remainder: see Abdul 
Karim Khan v. Abdul Gayam Khan (6), 
Harpal'Singh v. Lekhraj Kunwar (T) and 
Abdool Hoosein v.Goolam Hoosein (8). This 
really is sufficient to dispose of the ap- 
peal. But the question on which a good 
deal of argument is concentrated is whe- 
ther there is anything in the Muhamma- 
dan- Law applicable to the parties which 
prohibits the creation of a life estate, or, 
to put it the other way, whether the gift 
of a life estate operaies as an absolute 
estate. Now it is true there are no specific 
texts on this: point either one way or the 
other’ in the chapters dealing with- the 
subject on wills in the Muhammadan Law 
books. But the general principles which 
apply to gifts are also applicable to the 
dase of wills, and there is a good deal of 
literature: in the texts dealing with gitfis 
which seems to apply equally to the case 
of. wills. These texts are cited in the 
judgment of the learned Judge and I shall 
only refer to scme of them. Thus in 
Hedaya, Book 30, Ch. IL, Charles Hamil- 
ton’s Translation of Hedaya, Vol. š 
page 308) it is said: 

“neither gifts nor charities are affected by 
being accompanied with an invalid condition, be- 
cause the Prophet approved of amrees (gift for 
life), but held the conditim annexed to them by 
the grantor tobe void." 

The author's note to thisis : 


“The condition of restoration upon the demise of 
the grantee.” 


The Hedaya continues (page 309): 

“An amree, or life grant,is lawfulto the grantee 
during hia life, and descends to his heirs, because 
of the tradition befcre quoted; besides, the meaniug 
of amree is agift- of a bouse for example) during 
the life of the’ donee, on condition of its being 
réturned upon his death The conveyance of the 
house therefore is valid- without any return; and 
the condition annexed is null, because the Prophet 
has sanctioned the gift in tbis: instance and an- 
nulled the condition, as before mentioned, An 
admree, moreover, is nothing but a gift and acondi- 
tion ; and the condition is invalid, but a gift is 
not réndered null by involving an invalid condition, 
as has been already demonstrated.” 
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The pas6age in Baillie’s Digest of Mu- 
hammadan Law at page 517 is as follows: 

“Sa also if he had said, ‘This mansion is to thee 
oomree’ (for thy age—0comr), or ‘hyatee’ for thy life— 
hyati, ‘and- when thou art dead it reverts to me,’ 
in which case the giftis lawful, and the condi- 
tion void ” 

The foot-note to this passage runs thus : 

“From this it appears that gifts cannot be limit- 
ed in respect of time, any more than sale (M. L. 5., 
p. 4) But why, it may be asked, is the gift, 
valid in this case, and not so in that of the 
rookba ? The reason assigned for thisin the Hidayah 
(Vol. 3, p. 698") is that the Prophet allowed it in 
the one case, and rej ected it in the other.” 

It is difficult to tind any distinction on 
principle between “a gift to A for Nfe 
and thereafter to B,” and, “a gift to A 
for life and thereafter to me or to my 
heirs on As death.” Sircar, who is admit- 
tedly a great scholar and an authority on 
Muhammadan Law, puts the position in 
this way (page 23) 

“An amra, or life- grant, is lawful tothe grantee 
during his life, and descends to his heirs; Hedayab, 
Vol 3, page 349 

Then-at page 24: 

‘If he (the grantor) said: “This mansion is to 
thee amra (for thy age), or hayati (forthy life) and 
when thou art dead it reverts to me,’ in which the 
gift is lawful, and the condition void, Watwa 
Alamgiri, Vol. 4, pp. 520 and, 521; baillie’s Digest, 
pp: 5U8 and 509." 

Ameer Ali says at page 140; 

“Under the Hanafi Law, a life grant or ‘umra, if 
made in terms whichimply an absolute gift, takes 
effect as a kiba, the condition limiting the gift be- 
ing held void. A gift toA for life and remaind- 
er to B takes effect as an absolute gift to A—to 
ie an English expression—gives him an estate in 
ee.” 
= The foot-note to the above passage is 
important: 

“Abmad bin Hanbal and others, says the Durr-ul- 
Mukhtar, have held rukta, to be invalid and an 
‘sumra’ to be valid on the authority of a tradition of 
the Prophet who declared that when a grant is made 
for another's life he takes it for his life.” 

These texts and passages undoubtedly 
show that a life grant with a condition 
that on the death of ihe grantee it should 
revert to the donor wasconstrued by Mu- 
hammadan lawyers to have the effect ofan 
absolute grant. The gift was held good 
and ihe condition void. On prigciple it 
is difficult to find any distinction between 
a life grant of this nature, or as it is 
called umri, and a life grant with a 
condition that on the death of the doneg 
the estate should go over to somebody 
else, and this does not seem to be disput- 
ed. The argument however is, if L under- 
stand it correctly; that the word “umri” 
does not mean a life grant. It means a 
grant of absolute property subject to a 
condition of this kind or any other incon- 


et 
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sistent condition, and therefore Muhamma- 
dan lawyers construed the condition to be 
void and upheld the gift or grant. The 
translation of ‘umri as a life grant or 
‘hayati for life by Baillie and other wri- 
ters including Ameer Ali has never been 
questioned. According to the texts, then, 
an umri is not, on the face of it, an ab- 
solute grant, yet it operates as an abso- 
lute grant, and the actual reason for recog- 
nizing that anumri operates as an abso- 
lute grant is what is called in the Hedaya 
as tradition and the Prophet’s command. 
In. fact inthe whole of the texts, to which 
our attention has been drawn, there is no 
specific text which seems to show that a 
life estate as such with a remainder could 
be created or recognized in those days. 
Tf, then, the validity of an umri depends 
upon tradition or commandment, it is diff- 
cult to see how the question of con- 
struing a life grant according “to the in- 
tent and significance” could arise. 

Then the only question now is whether 
there is anything in the decided cases 
which supports the appellant's contention, 
and: Iam clearly of opinion that there is 
no case which has gone to the extent of 
saying that under the Hanafi Law a life 
estate as suchcan be recognized or created. 

The first case in which the question 
arose asto the validity of a grant of a 
life estate under the Mahomedan Law is 
Humeedav. Budlun (2). In that case there 
was an arrangement between a mother 
and her son. The first Court held that 
the effect of the arrangement was to 
confer an absolute estate in the property, 
the subject-matter of the arrangement, on 
the mother. The High Court held that the 
mother had. only a life estate under the 
arrangement. Their Lordships ofthe Privy 
Council first held thatthe arrangement set 
up by the mother was true, and observed 
that the only question was what was the 
effect of it. After pointing out that the 
High Court had made out a new case as 
regardse the nature of the arrangement 
they observed that the arrangement would 
be prima facie absolute. Their Lordships 
then considered the question whether there 
was any ground that when theson gave 
up his right, title and interest in the pro- 
perty under thé arrangement, he gave up 
only for the life. of the mother, and proceed- 


ed to observe as follows (p. 027): 

“Upon what grounds then ought it to be hled 
that what the son gaveup, he gave up for only 
the life of his mother, retaining the legal rever- 
sion in himself, The creation of .such a life estate 


does not seem to be consistent with Mahomedan 
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usage and there ought to be very clear proof of 80. 
unusual a transaction.” 

Later on their Lordships observed that 
the expressions used were too weak to 
prove the transaction was Improper among 
the Mahomedans as an alienation of the 
son for the life of his mother, so that the 
opinion of their Lordships in this case 
seems to be that an arrangement under 
the Mahomedan Law which gives a life 
estate and provides that on the death of 
the life tenant the estate was to revert to 
the son was unusual, improper and inconsis- 
tent with Mahomedan usage. 


The next caseis the case of Abdul Wa- 
hid Khan v. Nuran Bibi (5), to which I 
have alreadyjreferred, and it is clear from 
the judgment thai Humeeda v Budlun (2) 
was approved of and followed by their 
Lordships of the Privy Council in this 
case. In Nizamuddin Gulam v. Abdul Ga- 
fur (3) a Mahomedan executed a deed 
called wakfnama by which he settled his 
property on wakf on his wife and daugh- 
ters and their descendants perpetually. 
He provided for the management and de- 
volution of the property in a certain man- 
ner, to which it is unnecessary to refer, 
but the effect of it was that management 
was to goon from generation to generation 
and neither the two wives nor the daughters 


had the power to alienate the property. The - 
plaintiffs alleging that they were the mutta- : 


walis brought a suit to recover possession 


of theproperty which was purchased by: 


the defendant at a Court sale in execution 
of a decree against Tahira, 
daughters of lhe. settloc:. The grounds 


of their.claim, as appears from the judg- - 


ment, were that the property in question 
was wakg, and,secondly, that Tahuira, the 
daughter of the settlor, had only a life 
interest therein. Two points arose, there- 


one of the . 


fore for consideration (1) whether’ the pro». 


perty was wakf and (2) whether the estate 
of Tahira therein was only a life estate. 
Their Lordships held that the wakfnama 
was invalid. On the second question they 
held that it was not competent to the 
settlor to create a life estatejand to grant the 
property to his next cf kin upon determina- 
tion of such life estate. This isthe most 
direct authority on the point under con- 
sideration and I would cite here the ob- 


servations of their Lordships which are as” 


follows (pp. 274 to 2702): 

“It was not however chown to us how Karimud- 
din (settlor could leggally create such 4 life estate, 
or grant the property 
determination of the life estates. In his lifetime he 
made no grant,for he kept the . possession of the 

* Pages of 13 B.— [Ed] 


to his next of kinon the . 
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property with himself until his death, and on kis death 
his estate would. devolve on his heirs, by Mahomedan 
Law; and, as said in the case of Ranee Khujoornissa 
v. Roushn Jehan (10) the policy of the Mahomedan 
Law appears to be to prevent a testator interfering 
by will with the course of the devolution of property 
according to law among bis heirs. The creation of. 
any life estate at all appears quite inconsistent 
with the Mahomedan Law: seeHumeeda v. Budlun 
(2). it might. be that by consent such an estate 
might be created but as a general rule the donee 
in such a case would take an absolute estate. “All 
our masters, are agreed that when one has made 
a giftand stipulated for a condition that is fasid 
or invalid, the gift is valid and the condition 
void. (Baillie’s Mahomedan Law p. 537). So inthe 
Hedaya, 3, p. 309: it is said: “An amree, or life grant, 
is nothing but a giftand a condition and the con- 
dition is invaild, but a gift is not-rendered null by 
Involving an- invalid condition.” ; 
This case went in appeal to the Privy 
Council.and the decision of. the High 
Court wasconfirmed in Abdul Gafur v. 
Nizamuddin (11). : The case was argued on 
behalf of the appellant ex parte by Mr. 
Mayne who conceded that the case as to 
wakqnama or settlement could not be 
supported. He argued however that the 
deed executed bythe owner of the prop- 
erty could bce supported as a will on 
the groundthat the heirs had consented to 
it, and relied, for the purposes of his argu- 
ment on Umes Chunder Sircarv. Zahoor 
Fatima. (9), to which Ishall refer presently’ 
Mr. Mayne's argument was (p. 3): 
“There was however, the case of grant for life 
in Umes Chunder Sircar v. Zahoor Fatima (9).” 
Dealing with that ‘point Lord Watson 
observed ab follows (p. 4): i 
“He did not dispute`that a Mahomedan cannot 
of himself, by a testamentary writing, either curtail 
or defeat the Jegal interests of his heirs and thata 
Mahor-edan will is therefore imperative with regard, 
to two-thirds of the testator's succession, unless it 
is validated by the consent of the heirs having 
interest, Their Lordships do not think the 
appellants would take any benefit from the do- 
cument .of 1&38if it were construed asthe will 
of Karimuddin. It was plainly not his intention 
to create a series of life rents, a kind of estate 
which does not appear tobe known to Mahomedan 
Law. (see Humeeda y, Budlun (2), but to make the 
fee devolve from one generation of hig descendants 
to another without its being alienable by them, or 
liable to bs taken in execution for their debts, 


Even if-Tahirabibi had expressly consented to: 
accept- the will,,she would. not have been the- 


owner of a lifeestate, but a full owner with pro- 
hibition againt alienation, which, being void in law, 
could not affect either hereelf or her creditors.” 


Then, as the last part ofthe judgment _ 


shows, their Lordships of the Privy Council 
approved ofthe’ decision of the' Bombay: 
High Court om all the points in the case; 
It was argued by ‘Mr. Tyabji that what 
their Lordships held was‘ that the inten- 
(10) 20 184; 3 TI A:29; 3:Sar 629; 26 W R 36; 3 
Suther 287 (P. 94. y l 
(11) 17 B]; 191 A 170; 6 Sar 238 (P, O). 
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tion of the testator was to give to each 
successive life tenant an absolute estate in 
fee, but subject to a repugnant condition 
against alienation of property during each 
such life. Iam unable to accept this argu- 
ment. The Privy Council has clearly ob- 
Served in the passage to which Mr. Tyabji 
refers that the reason for the construction 


. which they place on the will was thata 


life grant was unknown to the Mahomedan 
Law and presumably therefore would amount 
to an absolute estate. 

The same question arose in Abdoola v. 
Mahomed (4), and there Batchelor, J., held 
that the creation of a life estate was in- 


consistent with the Mahomedan Law, and 


where a life estate was attempted to be 
ereated, the donee would take an absolute 
estate. For this opinion, Batchelor J., 
reli¢d on Nizamuddin Gulam v. Abdul 
Gafur (3) and the observations of Lord 
Watson inthe same case under appeal to 
the Privy Council. The next case is Akbar 
Ali v. Abdool Ali (12). In that case Russell, 
J., observed (p. 299*): 

"Now although of coursa there are many cases 
which say that under the Mahomedan Law applic- 
able to Sunnis a life estate is invalid, the contrary. 
appears to be the case under the law applicable 
to Sbias. I have above referred to Wilson, aud 1 
need not set out the other authorities for this 
inasmuch ab Mr. Lowndes conceded, as I have 
mentioned above, throughout his arguments thata 
life estate was not invalid according to Shia Iaw. 
The great difficulty which | have felt in this case 
bas beep caused by the case of Umes Chunder Sir- 
car v. Aahoor Fatima (3), because that case appears 
tome to be quile contrary to the case of Abdul 
Wahid Khan v. Nuran Bibi (5), which, was not 
referred'to in Umes Chunderv Zahoor Fatima (9), 

The learned Judge after painting out the 
difficulty in reconciling these two decisions 
made the following observation (pp. 301 
to 302*): l i 

“Mr, | ownders in his argument after Ihad drawn 
his attention to Umes Chunder Sirecar v. Zahoor 
Fatima (9) confessed his inability to reconcile it 
with Abdul Wahid Khanv. Nuran Bibi (5). Ihave 
found it very difficult to do suandam of opinion 
that the first line ofthe head-note in Abdul Wahid 
Khan v Nuran Bibi (5} is stated too broadly. In - 
my opinion it should be stated that Mahomedan 
Law does not recognise vested estates in remainder 
with all their consequences. To reconcile Abdul 
Wahid Khan v. Nuran Bibi (5) with Umes Chunder 
Sircar y Zahoor Fatima (9) E think the proposition 
would have to be stated thus 

Under the Mahomedan law applicable to Shfag 
(thereunder life estates are recognized) the estate 
of a tenant for life will not devolve upon the re- 
mainderman unlessthe latter survives the former. 
The estate of the remainderman cannot be said 
to vest inhim—to use the expression of 
English Law—so as to pass to his heirs in the even, 


(12) 9 Bom L R 295. 
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ae decease during the lifetime of the tenant for 
ife 


The view taken in this case has been. 


approved ofin Abdul Karim Khanv. Abdul 
Qayum Khan (6) and Muhammad Shah v. 
Official Trustee of Bengal (13). Imay also 
refer to Prince Suleman v. Dorab Ali 
Khan (14). The question raised there 
was as to the effect of a deed executed 
bya Muhammadan lady. The first was 
that there wasno absolute bequest but 
a mere expression of wish; secondly, 
that it was a specific bequest of the 
legacies to be paid out of a certain specific 
fund and no other, and thirdly, that the 
lady had only alife estate in the funds, 
and, therefore, could not exercise any 
testamentary power over it. Their Lordships 
disposed of the appeal on the first two 
questions and made the following observa- 
tions with regard to the third (p. 122*,): 

“At the same time their Lordships think it 
rightto guard themselves against at being sup- 
‘posed thatthey assent to the propusition that, 
even if this had been a specific legacr payable 
out of the specific fund mentioned, it would have 
been invalid. Their Lordships are by no means 
satisfied that the gift to this lady of these Govern- 
ment promissory notes subject to a condition that 
she istohave the interest only for life, and that 
after her death there isto be a trust in perpetuity 
for all her heirs toall time, is not according to 
Muhammadan Law, in its legal effect, a gift to her 
absolutely, the condition being void.” 


I now come to the two decisions of the 
Privy Council on which the learned Conn- 
sel for the appellant has relied. The 
first isthe case which I have already 
mentioned, Umes Chunder Sircar v. Zahoor 
Fatima (9). The factsin that case were 
that a Sunni Muhammadan granted a 
mukarrari lease ofa certain property at 
an annual rentof Re.l to his second 
wife with a condition that if she died 
childless it should go to his son by his 
predeceased wife. A decree-holder attach- 
ed the interest of the son under the deed. 
At that date the second wife had no 
child. The grantor died thereafter, and 
after his death the interest of the son was 
brought to sale, and th: main question 
in the case was whether the interest given 
to the son under the deed was liable to be 
attached. Their Lordships held that the 
Sup took under the deed adefinite interest 
like what is called in the English Law a 
vested remainder only and that it was 
liable tobe displaced in the event of there 
being a son after the grantor by his 

(13) 2 Ind. Oas. 292: 36 O 431, 
oe C1;8 I A 117; 4 Sar 267;5 Ind, Jur. 499 
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second wife and that it was not a mere 
expeclancy or a mere contingent or possible 
right and it was therefore, liable to be 
atlached and sold in execution of the 
decree. I confess I share the difficulty 
which Ihave pointed out Russell, J., ex- 
perienced in reconciling the decision with 
that in Abdul Wahid Khan v. Nuran Bibi 
(0). After giving my best consideration 
to the matter it seemstome that this deci- 
sion must be restricted tothe facts of that 
case. In the first place this was not a 
case of a pure hiba but of a hiba-bil-iwaz. 
In the case of a kiba bil-iwaz the rule that 
it ig not competent to the donor to make 
a gift of alifeestate and give a vested 
remainder to somebody else does not 
apply. Secondly, no rule of Muhammadan 
Law was referred to in this case and it 
was decided under s. 226, Civil Proce- 
dure Co:le, then in force, the ‘point being 
whether the interest taken by the son was. 
a mere expectancy or a definite interest 
liable to be divested. Their Lordships 
held that it was a definite interest liable 
tobe divested in the event of a son 
being born. Then just after this case the 
Privy Council had hefore them another 
case, namely, Abdul Gafur v. Nizam-ud-din 
(11). Mr. Mayne was Counsel{in both 
the cases, and in the course of his argu- 
ment in the latter case he reliedon 
Umes Chunder Sirear v. Zahoor Fatima 
(9). Their Lordships, however, did not 
accept the authority of that case nor 
referred toit as a decision that under 
the Munammadan Law it is competent to 
create a vested remainder. 

Lastly, it may by pointed out that the 
son was actually alive atthe date of the 
attachment. Perhaps the best method 
of reconciling the; two decisions is tu 
adopt the one followed by Russell, J. in 
Akbar Ali v. Abdool Ali (12), to which [ 
have already referred. The second case, on 
which Mr. Tyabjihas relied -and on which 
he has laid considerable stress as overrul- 
ing all previous decisions to which I have 
referred, is. Amjad Khan v. Ashraf Khan 
(1). The facis there were that a Sunni 
Muhammadan of the Hanafi School execut- 
ed a deed stating that he madea gift 
without consideration of his entire pro- 
perty tohis wife, subject tothe condition 
that she should remain in possession of a 
share worth Rs. 5,0u0 with full power 
to alienate it, and that as to the rest, 
worth Rs. 10,000, she should not have 
power toalienate butshould remain in 
possession during her lifetime and that 


‘Hasan, A. J.C., took the view 


1934 T; 


afterthe donee’s death the entire property 


gifted away should revert to named 
‘collaterals. The deed itself recites that 
to the disposition thus made the consent 


“of the donees and collaterals was obtained. 


Upon the death ofthe donee her brother 
claimed the whole property as heir. He 
contended that the intention shown by the 
deed was to make a gift ofthe whole prop- 
erty itself subject to a restrictive con- 
dition, and that under the Muhammadan 
Law the gift. wasvalid, but the condition 
void. The Subordinate Judge held that 
the deed wasin the nature of a family 
settlement and thatthe wife took absolute 
interestin one-third of the property. On 
appeal Ashworth, A. J. C., held that under 
the Muhammadan Law .the deed operated 
as agift of àn absolute estate. Wazir 
that the 
wife took a life estate and that under the 
Muhammadan Law such a gift was valid 
and could not operate asa gift of an abso- 
lute estate. Both the learned Judges 
rejected the finding of the trial Court 
that the deed was in the nature of a 
family arrangement. In one part of his 
judgment, however, Wazir Hasan, A. J. C., 
observed as follows: Amjad Khan v. Ash- 
raf Khan (15) (page 120*) 

“Apart from trust, the trarsaction may be 
looked at from another point of view. It is not 
a simple gift but a contract for consideration 
which has moved from both sides as shown 
above.” 

Their Lordships of . the Privy Council 
‘accepted the conclusion of the learned 
‘Judicial Commissioner as to the construction 
of the deed, but expressed no opinion on 
the question atissue in this case whether 
the grant of a life estate was valid and 
whether it .necessarily operated as a 
grant ofan absolute estate. As -pointed 
out above, Mirza, J. accepted the learned 
Counsel's argument that this decision 
overrules all the previous decisions to 
which I have referred. Withgreat respect 
to the learned Judge, I donot agree. In 
my opinion the question whether a life 
estate operates as an, absolute estate or 
not was expressly left over by their 
Lordships of the Privy Council, who, as 
far as I can see, held on the construction 
ofthe deed that in that particular case 
the grant of the life estate was valid, 
basing their judgment on the terms thereof. 
The argumentsshow what the case was 
which was presented to their Lordships. 

(15) 87 Ind Cas 445; AIR 1925 Oudh 568; 28 OO 
255; 20W N83. 
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It was argued that a Muhammadan can 
create a life estate by contract, but it was 
no-estabiished that the deed was the result 
of arrangement among the family. Then in 


reply the appellant's Counsel said (p. 215*) 

“The statement by the Hoard in Aumeeda v. 
Budiun(2).that the creation ofa life estate ‘does not 
geem to be consistent with Muhammadan Law’ 
is relied on asareason for construing the present 
deed as being what its language states—namely, ‘a 
gift ofthe entire property subject to the condition’ 
expressed.” 

At p. 219*their Lordships observed: 

“The principle on which the plaintiff relied was 
that where itis clear that the intention of the 
donor istomake a gift to the donee of the corpus 
ofthe property comprised in the gift, and there 
isa condition attached that the donees should 
take a limited interest or should take it for life, 
under the Hanafi Law the condition would be 
void and there would bea complete and absolute 
gift of the property; in other words, ‘it was argued 
that if a gift of tangible property is made subject 
to a condition inconsistent with full ownership 
on the part of the donee of thething given, the gift 
is valid, but the condition void: see Wilson's 
Digest of Anglo-Muhammadan Law, Idn. 1903, para. 
315° ` 
Then their Lordships distinguished the 
case of Humeeda v. Budlun (2) and observ- 
ed as follows (p. 220*): 

“Other authorities were referred to during the 
course of the argument, but in their Lordships’ 
opinion itis not necessary to referto them in detail 
for the reason that the above-mentioned principles 
were not disputed by the learned Counsel for the 
defendant respondents: their case was based on the 
argument that the subject-matter of the gift in the 
deed of January 17, 1995 was a life interesi only 
inthe property and that it was nota !gift to the 
wife of an absolute interest inthe property with an 
inconsistent condition.” | 

Further onat p. 221* their Lordships 
observed: 

“It was however, further argued on behalfof the 
plaintiff that under Muhammadan Law, which is 
applicable to this case, a transfer of a life estate could 
not be made by means of a gift: in other words 
it was argued that under the said law there could 
not bea transfer of any interest in property by way 
of giftinter vivos except as an absolute interest, 
ln their Lordships’ opinion, it is not necessary to 
express any opinion on the last-mentioned argument 
because in view of the construction of the deed which 
their Lordships have adepted, the plaintiff-appellant 
is on the horns ofa dilemma.” ` 

í 3 e 

Now it seems.to me that the dilemma 
raised by their .Loraships at p. 221* is only. 
intelligible’ on the footing ofthe case being 
treated as not being a casecta pure hibg, 
That it was not a pure hiba is clear from 
the recital in the deed which shows that 
the consent of the donees was vubtained to. 
it and also from the observations of Wazir 
Hasan, A J.O., to which I have referred, 
It is true that on the face of the judgment 
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there is nothing to show that their Lordships 
considered the transaction otherwise than a 
mere hiba. But, onthe other hand, their 
Lordships state that the principles on 
which the plaintiff relied were not in dis- 
pute. They set out the principles and 
then proceed to consider the term of the 
deed. The deed recites the consent of the 
donees. If all the earlier decisions of the 
Privy Council, to which I have referred, 
were intended to be overruled, I should have 
expected some definite pronouncement to 
that effect inthe judgment. But although 
those decisions were cited they were not 
referred to, and properly, because the prin- 
ciples laid down inthem were never dis- 
puted. Finally, there was an exhaustive and 
learned judgment of Wazir Hasan, A. J.C. 
before them. The learned Judge had speci- 
fically raised the question as to whether 
there canbea grant of a life estate and 
whether sucha grant operates as one of 
absolute estate. He had pronounced a de- 
finile opinion on it. His colleague had 
taken a distinctly opposite view. The ques- 
tion was before their Lordships and yet 
their Lordships deliberately left it open and 
expressed no opinion on it. 

In these circumstances it is difficult to see 
how it can be contended that the earlier 
decisions to which I have referred must be 
considered to be overruled by the decision 
in Amjad Khan’s case (1). In my opinion, 
the series of decisions, to which I have re- 
ferred, cannot be considered to have been 
overruled by this case, Amjad Khan v. 
Ashraf Khan (1}. Mr.- Tyabji also relied 
on the judgment of Wazir Hasan, A. J:-C.: 
in that case. It is unnecessary to consider 
the judgment in detai]. The learned Judge 
confessed thatthe question was not free 
from doubt, After considering the case 
and the texis, he seems to have felt the diff- 
culty of the situation, as appears frcm tHe 
following observations at p. 123. 

“But if the law of the Mahomedans or of any other 
class of people must keep pace with progress of 
society aud the multifarious relations arising there- 
from, intesests in property apart from the- roperty 
itself must be recognized, Are wecompelled to hold 
that ifa Mussalman of to-day desires to carve by way 
of gift only a particular estate ontofhis property 
and retain the rest ofit for himselfor his heirs he 
cannot do soand if he does, the gift vests the 
erftire estate in the donee in spite of the inten- 
tions of both to the contrary? | have come to the 


conclusion that the rules of the Mahomedan Law 
do} not compel me to so hold.” 


Undoubtedly, there is no reason why a 
Mahomedan should not beallowed to trans- 
fer a life interest in property with remaind- 
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er over any other limited interest in 
property like other people. But as faras I 
can see, the texts do not recognise such a 
limited grant and lay down a rule of con- 
struction which in deference tothe Prophet’s 
commandment, isa part of the law. The 
cases to which, I have referred and by 
which we are bound also lay down the same 
proposition. Ovr duty isto apply the Maho- 
medan Law to the Mahomedans, and if there 
is adefect or a hardship, the remedy would 
be by way of legislation. In my opinion 
therefore the grant of a life estate operates 
under the Muhammadan Law as a .grant 
of absolute estate, and Hafizabibi took 
the property absolutely. Mr. Tyabji relies 
on Banoo Begam v. Mir Abad Ali (16). ln 
this case the parties were, Shias and there 
is no question that according to the law 
applicab:e tothem a life estate as such e ın be 
created, and vested remainders aregood. 
It is true that Sir Lawrence Jenkins urder- 
stood the case of Umes Chunder Sirear v. 
Zahoor Fatima (9) as affirming a possibility 
of the creation by a Mahomedan of a defi- 
nite interest like what we should call in 
English Law vesiel remainder, butin the 


following sentences observes as follows 
(p. 1782): g 
“Now here-we have to do with Shias and not 


with Sunnis, and where they are conocerned the 
creation of life interest is allowed.” 

At p. 180* the learned Chief Justice ob- 
served as follows: —_— 2. 8 

“Therefore what weighed with their Lordships of 
the Privy Council in Humeeda’s case(2) and Abdul 
Wahid Khan's casa (3) has no-application, for it 
would not be correct to extend to Snias the proposition 
that the ‘creation of a life estate did not seem to be 
consistent with Makomedan-tsage.” ; 

Inthe result the appeal fails and must 
be dismissed with costs... : 

N ; Appeal dismissed . 

(LB) 3? R 172; 9 Bom LR 1152, 
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compulsory registration of document—Question to 
be decided— Questions of consideration ete.—Relevancy 
of—S. 34, if subject tos. 77. 


In a suit for compulsory registration of a document 


the only question whichthe Court has to decide is 
whether the document bears the genuine signature 
of the alleged executant. Enquiry into questions of 
consideration or fraud etc., are not relevant.: 


- 
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_ Section 34, Registration Act, is subject to s. 77. 
Consequently the refusal to register a documenton 
account of the executant not having appeared withia 
the four months prescribed, can be interfered with 
by the Court in a suit under s. 77. Shama Charan 
Das v. Joyenoolah (2) and Balambal Ammal v, 
Arunachala Chetti (3), relied on, 


Appeal against the decree of the Court of 
the City Civil Judge, Madras, dated Au- 
gust 12, 1930 in O. S. No. 422 of 1929. 

Mr. N. Rajagopalan, for the Appellant. 

Messrs. V. Ramaswamy Ayyar and 0. 
Rajavelu, for the Respondents. 

Judgment.—The plaintiff sued forthe 
compulsory. registration of a document 
said to have been signed and executed 
by the lst defendant on his own behalf 
and on behalf of his minor sons.. 
This document 
ance of a certain property to the plaintiff 
for a'sum of Rs.800. The document is dat- 
ed March -15, 1929. It was presented 
for registration on July 15, 1929, 1 eon 
the last day of the four months allowed 
for. presentaticn. On July 19, 1929 the 
lst defendant appeared before the Regis- 
trar and admitted execution but pleaded 
that the plaintiff had agieed to execute 
an agreement to resell if the sale amount 
was repaid within five years but would 
accede only. to a term of three years, 
On thisthe Registrar remarked: 

“Ag this cannot be considered as urgent necessity 
ör unavoidable accident, l refuse to register the 


document for non-appearance of the executant within 
the time prescribed by s. 34”, 


This suit was brought to enforce the 
registration of the document. For some 
reason or other issues were settled which 
went considerably outside of what was 
necessary for the determination of this 


suit. The first issue ,was, ‘Was the 
sale deed executed in the circumstances 
mentioned -in paras. 4, 5, 6, and 7 


of the plaint? and is the same void by 
reason of fraud and misrepresentation set 
out in para. 8 of the written state- 
ment of the lst. defendant? 

(2) Is the plaintiff entitied to specific 
performance of the contract as prayed 
for? $. 

(3) Is the sale deed not valid and bind- 
ing on defendants Nos. 2 and 3 for reasons 
set out in the written statement of de- 
fendants Nos. 2and 3? 

BS To what relief is the plaintiff entitl- 
ed? l 

Evidence was led and towards the close 
of the case the Advocate for the plaintiff- 
appellant who then came onthe scene (Mr. 
Rajagopalan) raised the argument that the 
Court was not entitled to go at all into ques- 


purports to be a convey-. 
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tions of consideration, fraud, misrepresenta- 
tion etc., in a suit to enforce registration 
under s 77 of the Act. The learned City 
Civil Judge notes at the end of para. 
5 thus 


“Even he however, conceded that it isopen to me to 

find out whether defendaut really or voluntarily signed 
the document, 7 e, with full and free. consent, after 
having the document read out to him and understand- 
ing its contents. Iltis to this point therefore that I 
address myself”. 
What exactly the nature of this conces- 
sion was both in the light of objection raised 
and of the final finding of the Court in 
para. 7, it is not very easy to see. In 
that para. the learned Judge says: 

“These circumstances mske it abundantly clear that 
plaintiff has induced Ist defendant to put his signa- 
ture tothe document misrepresenting to him the 
nature of the document as weil as of its contents and 
consideration. Jfidefendant bad known the true nature 
of the document when he was called upon to sign, 
and if in fact it had been read out to him, he would 
certainly have declined to sign it.” 


Later on he says: 

“In these circumstances, I find that the defendant 
did not sign the document knowing its real nature or 
significance and his signature was nota voluntary act 
or one made of full and free consent or with the 
knowledge of the contents of the document he was 
putting his hands to." 

It has been admitted before us by the 
learned Counsel for the respondents thata 
great deal of evidence is beside the point 
in a suit ofthis sort. But he has contended 
strongly that the execution in question 
amounted to no execution aiall. In this 
connection he quotes the case in- Foster vV. 
Mackinnon (1), where it is stated” that the 
document was invalid ‘not merely on the 
ground of fraud, where fraud exists, but on 
the ground that the mind of the signer did 
not accompany the signature”: in other 
words, that he never intented to sign, and 
{herefoie in contemplation oflaw never did 
sign, the contract to which his name is ap- 
pended. That case does not however deal 
with execution from the point of view of the 
Registration Act and the admitted signature 
for the purpcse of the Registration Act may 
be quite good execution for purposes of Re- 
gistration, be an invalid. execution, or no 
execulicn at all for enforcing the document. 
In the Indian ‘Registration Manual under 
s. 35 it is said as regards Madras, “The ad- 
mission of execution referred toin s. 39 19 
merely admission of the signature affixed 
toa document. Accordingly, where a person, 
although admitting his signature toa do- 
cument presented for registration, states 
either (1) thathe signed it under a misap- 


(1) (1869) 4 O P 70¢at p711; 38 L J OP 310; 20 L 
T 887; 17 WR 1105, 


96 _» SMPBROR V. MOHAMMAD KHANI ° 


prehension believing “it fo be a different 
document from what it really is or (2) that 
when he signed it he did not, by reason of the 
deception practised upon him, know the con- 
tents of the document or the nature of the 
document, the registering officeris bound to 
register. Infact the scheme of the Act ap- 
pears to be that the Registrar is not to go 
into questions as to,whether the parties un- 
dertood the naturé-of the document or meant 
it to be something else than what it is. The 
only question which he has to decide in this 
respect is whether it bears the genuine 
signature of the alleged executant. In that 
view it isclear that even on his findings, 
the learned City Civil Judge should have 
ordered registration of the document. 

Another point urged before us by the 
learned Advocate for the respondents is 
this, that the refusal to register the docuw- 
ment on account of the executant not hav- 
ing appeared within the four months pres- 
cribed is a matter wherein the Registrar 
exercised his discretion and that this dis- 
cretion cannot be interfered with by the 
Court. It is also pointed out that it was 
not made any part of the pleadings in the 
suit or appeal that this reason for refusal 
was incorrect or that the exercise of the 
discretion was wrong. 

Section 34 is subject tos. 77. The case in 
Shama Charan Das v. Joyenoolah (2) the 
decision in which has been followed in 
Balamal Ammal v. Arunachala Chetti (3) 
was Similar tothe presént and the learned 
Judges say: 

“Rut if must be observed, as we have already point- 
ed out, that that section (s. 34) is expressly subject 
tos 77; ands. 77 is the section which enables the 
Oivil Court to direct registration of a document, In 
s. 77 there is no such provision as tothe time within 
which the parties are to appear to admit execution; 
and indeed one of the most obvious reasons which 


may make it necessary for any party tocome to the 
Civil Court under s.77 to compel registration, must 


be his inability to procure the attendance of the party - 


executing before the registering officer.” -` 

In this matter see also Manikka Mudaliar 
v. Muhammad Ziavuddin Saheb (4). Itis 
unneceSsary in this case to consider whether 
any suit would lie under s. 77 against- dis- 
cretion exercised by the Registrar under 
s. 29 in excusing or not excusing delay by 
the person who presented the document. In 
point of fact it is clear that the conditions 
for the exercise of any discretion were not 
‘alleged and did not exist inthe present 
case as is clearly recognised by the order of 


(2) 11 © 750. 
(3) 18 M 255. | 
(4) 88 Ind, Cas 797; 48 M L J 221; A IR 1925 
Mad, 619. ° 


“Code made by Act XVIII of 1923, the 
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the Registrar himself. The executant evi- 
dently did not wish to have the document 
registered and therefore, though he admitt- 
ed execution, he set up the plea stated 
above. The Registrar said: 


“This cannot be considered as urgent necessity or 
unavoidable accident ” 


It is only when one of these two conditions 
is alleged and made out that the Registrar 
can exercise his discretion at all; There 
is therefore no question of this interference 
with his order being an interference with 
his discretion; still less can it be said that 
the presentant was to blame for not’ asking 
the Registrar to exercise his discretion when 
the conditions for his exercising the discre- 
lion were not present. The points and 
issues which have been raised in this suit 
and which are admittedly outside ils scope 
cannot affect the order which the lower 
Court should have psssed and which we 
must pass. Whether these matters. will or 
will not beresjudicata in a luture suit: is 
not for us todetermine here and we theie- 
fore do not pursue this question further. * 

We allow this appeal and direct the 
registration ofthe document Ex. A by the 
Registrar of Madras-Chingleput at George 
Town, Madras, if duly presented for regis- 
tration within 30 days after the passing of 
this decree. We do not award costs þe- 
cause we consider that the ptaintiff did not 
take any exception tothe trial of unneces- 
sary issues nor see that the suit was confined 
only to the relevant question, viz, the 
admission of execution. This to a certain 
extent isresponsible for the incorrect decree 
which has been passed. 

ACN, Appeal allowed, 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1590 of 1932 
May 12, 1933 
Tek CHAND, J. 
EMPEROR—REFEREE 

veTSUs ~ - 7 

MOHAMMAD KHAN- Coyvicr— 
_ RESPONDENT l 
Criminal Procedure Code (Act V of 18984, as 
amended by Act XVIII of 1923) s 562—Power of 
High Court to pass sentence under, when exercising 
powers of revision—Criminal assault on innocent 
woman with intent to outrage her modesty—Sub= 
stantial sentence~-Necessity of inflicting. 
By the amendment tothe Oriminal Procedure 
High Court 
can, in the exercise of its powers of revision, set 
aside the order of the trial Magistrate, under 
8 562, Criminal Procedure Code and in lieu thereof 
to passa sentence on the offender according to 
law, provided of course, that the High Court can~ 
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not, under this sub-section,- inflict a greater punish- 
ment than might have been inflicted by the Court 
by which the affender was convicted. Emperor v. 
Ghasite (|), considered no longer good law. Emperor 
v. Nur Khan (2), distinguished, Emperor v. Kesar 
(3), referred to. 

Criminal assault on an innocent woman with 
intent to outrage her modesty publicly and in open 
daylight in a highhanded manner merits a sub- 
stantial sentence of imprisonment, 


Case reported by the District Magistrate, 


Attock, dated November 30, 1932. 

Mr. ‘Mohammad Amin Khan, for 
Government Advocate and Mr. 
Dayal, for.the Crown, 


"Mr. Mohammad aes for the Respon- 
dent. 


the 
Bhagwat 


` Order.—The peiitionse Mohammad Khan, 


was convicted under s. 354, Penal Code 
and directed under s. 562, Criminal Pro- 
cedure Code, to execute a bond for Rs. 500, 
with one surety in the same-amount, to 
keep.the peace for nine months. His appeal 
was dismissed by the Additional Dis‘rict 
Magistrate with the remark that “ the 
sentence’. was a very lenient one.” On 
being moved by the complainant the Dis- 
trict Magisirate has reported ‘the case to 
this Court under s, 433, Criminal Procedure 
Code, - with the recommendation thit the 
order under s. 262, be set aside and a sub- 
stantial sentence of six months’ rigorous 
imprisonment imposed. - 

The facts found by the trial Magistrale 


and the Additional District Magistrate are” 


that Fateh Khan, nephew of Musammat 


Nur, complainant was suspected of having. 
illicit intimacy with Musammat Shahzadan, 


wife of Mohammad Khan, petitioner. On 
May 18, 1932, Fateh Khan and Musammat 
Shahzadan were seen talking to each other 
by Musammat Sahib Bibi who communi- 
cated this information to Mohammad Khan. 
In the afternoon Mohammad Khan met 
Musammat Nur near the well of the mosque 
where she had gone to water her cattle and 
made a criminal assault on her with intent 
to outrage her modesty. He caught her 
by the arms, felled her to the ground, got 
over her, lifted ` hėr- shirt and pulled her 
breasts. 


to the scene and they rescued her. . 

` There can be no doubt that the assault 
was of a very daring nature and was com- 
mitted publicly and in broad day-light 
near the village mosque. The learned 
trial Magistrate thought that a sentence of 
imprisonment or fine was not called for as 
Mohammad Khan had received provocation 
at the hands of Fateh Khan, a nephew of 
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She raised a hue and cry, which 
attracted P. W. Mauli, Dalli and Walayat. | 
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the complainant. ° “This, however, (even if 
the facts were ...ag alleged) afforded no 
justification whatever for the petitioner to 
criminally assault Musammat Nur. As 
pointed out rightly by the learned District - 
Magistrate Musammat Nur was. absolutely 
innocent and had no connection. whatever 
with the alleged mis deeds of-her nephew 
Fateh Khan. The petitioner is a full grown 
min of 25 and his act in’.publicly out 
raging the modesty of Musémmat Nur in 
this high- handed manner merited-a sub- 
stantial sentence of imprisonment. 

Mr. Mohammad Tufail has argued that 
this Court has no jurisdiction under s. 439, 
Criminal Procedure Code, to pass.a sen- 
tence of.imprisonment in a case in which 
the Magistrate has taken action under 
s. 562. He urges that in such a case no 
‘sentence’ had been passed hy the Court 
below and therefore, no question of “ en- 
hancing the sentence’ arose. In support 
of this contention he cited Emperor. v. 
Ghasite (1) and a decision of ths Judicial 
Commissioner of Nagpur reported as 
Emperor v. Nur Khan (2). The argument 
is without force in view of the amendment 
made by Act XVIII of 1923 by which Sub- 
s. 3,was added tos. 562, specifically empower- 
ing the High Court on appeal, or when’ 
exercising its power of revision to set aside 
the order of the trial Magistrate under. 
s. 562 and in lien thereof to pass a sentence’ 
on the offender according to law, provided 
of course, that the High Court cannot, under: 
this sub- section, inflict a greater punish-. 
ment than might have been inflicted by the 
Court’ by which the offender was convicted. 
The cases referred’ to by Mr. Mohammad. 
Tufail were decided under the old Code 
and have become obsolete in view of the. 
amendment of 1923. - [t-may be mentioned: 
that in Emperor v. Kesar (3), the Allaha- 
bad High Court refused to follow Em- 
peror v. Ghasite (1),- holding that it was no- 
longer good.law. I, therefore, overrule this 
objection. - i 

I agtée -with the learned District Magis- 
trate that this was not a case in which the 
offender should have been let off merely on 
execution of a bond under s. 562, and that a. 
sentence of imprisonment should have been. 
imposed. I think however that this sentence 
of six months’ rigorous imprisonment pro-. 


(1) 26 Ind. Cas. 635; A I R 1914 All 543; 16 Or. L 
J 43; 37 A 31; 12A L J 1244. 


848 Ind: Cas. 979; A IR 1918 Nag. 137; 29 Cr. L 


(3) 92 Ind, Cas. 591; A I R 1926A11. 226; 27 Or, L 
J 303; 24 A L J 228; L-R '7 A 280r | 
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posed by the Distinét Magistrate is exces- 
sive. In my opinion, in the peculiar circum- 
stances of the case the ends of justice will 
be met by sentencing the petitioner to 
rigorous imprisonment for three months, 

I accept the revision and set aside the 
order of the Magistrate under s. 562, Crimi- 
nal Procedure Code and in lieu thereof 
sentence Mohammad Khan to rigorous 
imprisonment -for three months. 


The District Magistrate is directed to- 


take steps to carry out this order. 
~] Revision accepted. 





.*,' e RANGOON HIGH COURT 


ca Full Bench 
Oivil Reference No. 11 of 1933 
July 3, 1933 


Pages, C. J., Das AND Mya Bu, JJ. 

Taz COMMISSIONER OF INCOME-TAX, 
BURMA— REFEREE 

VETSUS 
J. I. MILNE—ASSESSEE 

Income Tax Act (XI of 19:2), ss 4 (3) (7), 10, 12, 
66 (2)—Loan by owner of mine to mining engineer— 
Agreement to pay owner one-third of sale proceeds of 
mine to owner— Receipt of sale: proceeas—Whether 
profits of owner's business— Receipt- of casual nature 
—Hee accompanying application for reference— 
Whether forms costs of reference—Refund. 

The assessee, 9 tin mine owner and tin mine 


worker lent certain sums of money from time to time’ 


to an engineer for the purpose of enabling him to 
work a tin area. These loans which amounted to 
over Rs, 20,000 were not repaid. Subsequently the 
assessee lent Rs. 10,040 tothe engineer who required 
the sum to do certain work atthe mine which had a 
reasonable prospect of selling. In consideration of 
: this loan, the borrower undertook, on the property 

being sold, to pay to the assessee one-third of the 
sotal sale proceeds. On the property being sold, the 
assessee received the agreed share in cash and shares. 
The Income Tax authorities claimed that the cash 
received constituted the business profits of the 
assessee: ae 

Held, that the cash received by way of consideration 
did not form part of the profits or gains of any 
business carried on by the assessee within s. 10 of 
the Income-tax Act, nor didit constitute profits and 
gains derived from other sources within s. 12, because 
the transaction was a receipt, not ‘being a 
receipt _ arising from business, of a casual and 
non-rectrring nature within s». 4 (3) (7) of the Act. 

Held, further, that thefee of Rs. 100, which must 
accompany an application for a reference under 
s. 66 (2), forms part of the costs of and incidental to 
the reference which the Oourt in its discretion may 
eaward ina proper case to the assessee. 

Mr. A. Eggar, The Government Advocate, 
for the Crown. 


Mr. F’oucar, for the Assessee. 


Page, C. J.—It appears that the assessee, 
who is a tin mineowner and tin mine worker 
lent certain sums of money from time to time 
toa Mr, Warwick Smith for the purpose of 
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enabling Mr. Warwick Smith to work a tin 
area known as Tonbu-chaung. The sums 
which the assessee lent to Mr. Warwick 
Smith for this purpcse between 192+ and 
1926 amounted to over Rs. 20,000. No part 
of this loan has been repaid to the assessee. 
In 1$27 Mr. Warwick Smith again approa- 
ched the assessee witha view to obtaining 
from him a further loan to enable Mr. 
Warwick Smith to take a lease of Tonbu- 
chaung. The assessee was disinclined to 
lend Mr. Warwick Smith any further sum, 
but eventually was persuaded to lend him 
two sums of Rs. 3,000 and Rs. 5,000. In 
March, 1928, Mr. Warwick Smith, who had 
been working the mine at Tonbu-chaung 
informed the assessee that he thought that 
there was a reasonable prospect of selling 
it, but that thera was a certain amount of 
work to be done before the examining 
Engineers arrived, and that it was neces- 
sary for Mr. Warwick Smith to find another 
Rs. 10,000in order that the work should be 
carried through. The assessee was not 
preparedto lend Mr. Warwick Smith this 
sum without some sort of security, but on 
March 14, 1928, he was persuaded to enter 
into the following agreement : 

“In consideration of the sum of Rs, 10,000 (Rupees 
ten thousand only), the receipt of which sum from 
James Ingram Milne is hereby acknowledged by me, 
I, the undersigned S. Warwick Smith, Mining 
Engineer of Palauk, alaw Township, Mergui District 
Burma, my heirs, executors and assigns hereby agree 
and promise to pay to the aforesaid James Ingram 
Milne, Mining Engineer of Palauk, Palaw Township, 
Mergui District, Burma, his heirs, executors and 
assigns a sum equal to one-third of the total con- 
sideration received by me, my heirs, executors and 
assigns directly or indirectly for the sale of all mining 
areas af present held by me under Mining Lease or- 
Prospecting License or under application by me for 
Mining Lease or Prospecting License, in the Palauk 
Village-tract of talaw Township, Mergui District, 
Burma, the amount payable to be paid as and when 


the sale consideration is received by me, my heirs, 
executors and assigns,” 


In my opinion that transaction upon the 
face ofit was a private venture by which 
the assessee took the chance of obtaining 
repayment of the sum which he had lent to 
Mr. Warwick Smith in the event of the 
pioperty beingsold and a profit accruing 
from the proceeds of the sale. It does not 
appear to methatit was a business trans- 
action in any sense, but was only a mode by 
which the assessee sought to secure himself 
against loss if he lent to Mr. Warwick 
Smith this further sum of Rs. 10,000. In 
the event it turned out to be a profitable 
investment, because the mine was sold in 
1929 for £25,000 in cash and £45,000 in 
Shares and the assessee received in cash 
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under the agreement £6,000 and shares of 
the face value of £9,000. It is in respect 
of this £6,000 that income-tax is. claimed 
from the assessee. 


- The ground upon which the assessment 
is supported is that the assessee “deals in 
mines or mining concessions,” which I take 
to mean that he carries on the business of 
buying and selling mines or mining conces- 
slons, and that theeffect of the agreement 
was.that the assessee bought for Rs. 10,000 
a third sharein the mining properties which 
were the subject-matter of the agreement. 


The only material before the Income-tax 
Officer upon which he could have found that 
the assessee was carrying on the business of 
buying and selling mines or mining con- 
cessions was that in 1919 the assessee had 
in fact sold a tin dredging area to the 
Indo-Burma Corpora‘ion Limited. Weare 
not concerned in this reference to deter- 
mine whether or not there were materials 
upon “which the  Income-tax Officer 
could find that the assessee carried 
on the business of dealing in mining 
concessions, because it is clear to my mind 
upon the face of the agreement that the 
transaction out of which £6,000 accrued t 
the assessee formed no part of any busi- 
ness that the assessee was carrying 
on. In my opinion there were no materials 
upon which the Income-tax Officer could 
hold that the receipt in question, viz., 
£6,000 was a taxable profit. There was no 
evidence upon which the Income-tax Officer 
could hold that the effect of the agreement 
under consideration was that the assessee 
actually bought a third share in the min- 
ing properties which were the sub ject-mnatter 
of the agreement. The assessee acquired 
no right or interest whatever in the pro- 
perty, the effect of the agreement being that 
in consideration of Rs. 10,000 lent by the 
assessee to Mr. Warwick Smith, Mr. War- 
wick Smith undertook in the event of the 
property.being sold, 10 allocate and pay 
to the assessee one-third of the total con- 
sideration received by Mr, Warwick Smith. 
In my opinion the £6,000 under considera- 
tion did not form part of the profits or gains 
of any business carried on by the assessee 
within s. 10 of the Income-tax Act: nor was 


it profits and gains derived from other 
sources within s. 12, because asi under- 
stand the transaction, it was a receipt, 


not being a receipt arising from business 
of a casual and non-recurring nature within 
s.4 (3) (7) of the Act. 


For these reasons, in my opinion the 
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answer to the question propoundedis in the 
negative. 

The question of costs is adjourned; the 
matter can be mentioned later. 

Das, J.— I agree. 

Mya Bu, J.—I agree. 

[The case was further consideréd in res- 
pect of costs and the refund of Rs. 100 
deposited by the assessee with? his applica- 
tion for reference to the High’ Court.] 


Ba” 


NA 
wat 


Page, C. J.—A question relating to pro- 
cedure in Income-tax References is involved 
in this application. Under s. 66 (2):- ,, . 

“Within sixty days of the dateon which he (2. e. 
the assessee) is served with notice of an order‘under 
8 31 ors. 3? or of a decision by a Board of ‘Referees 
under s 33A, the aszessee in respect of whom 
the order or decision was passed may, by applica- 
tion accompanied bya feeof one hundred rupees 
or such lesser sum as may be prescribed require 
the Commissioner to refer to the High Court any 
question of law arising out of such order or daci-- 
sion and the Commissioner shall within sixty days 
of the receipt of such application draw upa state- 
ment of the case and refer it with his own opinion 
thereon to the High Court. 

Provided that if in exercise of hie power of revision 
under s. 33, the ommissioner deciles the question 
the assessee may withdraw his application and if he 
does so, the fee paid shall be refunded.” 


Sub-s. (6) states: 

“Where a reference is mace to the High Court on 
the application of an assessee, the costs shall be in 
the discretion of the Court.” 

Now, it has been the practice of the In- 
come-tax authorities in Burma to retain this 
fee of Rs. 100 whether or not a reference to’ 
the High Court is made under s. .66; and if 
the matter had been free from authority I 
should have been inclined to think thatthe 
view taken by the Income-tax authorities 
was right. It seemsto methatthe fee of 
Rs. 100, which has to be paid at the time when 
an application under s..66 (2) is filed was 
intended partly to cover the expenses of the 
Commissioner that would be incurred by 
reason. of the application and partly 
as a.<.safeguard against frivolous applica- 
tions; and in such circumstances it would 
be not unreasonable to hold that the fee 
was not recoverable by the assessee. On 
the other hand the High Courts of Madras, 
Allahabad, Patna and Lahore have held 
that this fee of Rs. 100 is to be treated as 
part of the costs ofthe reference deposited ° 
by way of security, and for this reason . it 
has been held thatthefee forms part of 
the costs ofand incidentalto the reference 
which may be refunded tothe assessee in 
the discretion of the Court under s. 66 (6). 
In matters of procedure itis important, 
wherever it is impossible, that the practice. 
of the High Courts should be uniférm, and 
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we are not prepared to differ upon this 
matter from the Madras, Allahabad, Patna 
and Lahore High Coarts. The result, is 
that in our opinion, the fee of Rs. 100, which 
must accompany an application for a re- 
ference nnder s. 66 (2), forms part.of the 
costsof and incidental to the reference 
which the Court in its discretion may award 
ina proper case to the assessee. We order 
that the assessee should havehis costs, 
ten gold mohurs, and in 
that the Rs. 100 that he has deposited 
under s. 66 (2) should be refunded to 
him. ` 
Das, J.—I agree. 

Mya Bu, J.—I agree. 
Order accordingly. 





ALLAHABAD HIGH COURT 
Full Bench 
First Civil Appeal No. 454 of 1929 
July 19, 1933 
SULAIMAN, C. J., Mun ERJI AND KING, JJ. 
SHIAM LAI, AND oTHERS—APPLICANTS 
—APPELLANTS 


VETSUS . 
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Landlord and tenant—Compensation awarded for 
agricultural land— Ratio of distribution as between 
landlord and occupancy tenant—Absence of definite 
evidence—Presumption—Hule of practice. 

In the absence of definite evidence the Court may 
presume that the interests of the landlord and the 
< occupancy tenant, exclusive of specific amounts spent 
on extraordinary improvements in the land, are in 
the ratio of 10 to 6. Butif there are other considera- 
tions or circumstances that presumption may be 
rebutted. This roughand ready rule is nota rule 
of law but merely a rule of practice for the purpose 
of forming a rough estimate of the respective rights 
of the zemindar and the tenants to the amount of 
compensation awarded for agricultural land. Rohan 
Lal v. Collector of Etah (2), approved. 

Per King, J.—The ratio suggested has no applica- 
tion toordinary cases where only the agricultural 
value of the land hasto be considered. In such cases 
the question of apportionment between landlord and 
occupanéy tenant does not arise. 

F. A. from the decision of the District 
Judge, Agra dated May 4, 1929. 

Order of Reference toa Full Bench. 
_ Sulaiman, C. J. and Thom, J.—(May 4, 
1983)—This is an appeal by azamindar and 
two tenants of a plot of land which has 
been acquired by Government under the 
Land Acquisition Act. The questions which 
arise in appeal are as to the market value 
of the property, compensation for damage 
sustained andthe method of distribution. 

The land as recorded in the Revenue 
papers is an agricultural land, and the 
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two tenants are its o¢cupancy tenants. 
The first appellant, Shiam Lal, is the 
zamindar. The appellant, however claimed 
that the land was a building site and had 
been let out for the purpose of keeping 
manure and fuel wood. 

The tenants filed an application before 
the Collector merely pointing out certain 
circumstances which should be taken into 
account in awarding compensation. They 
did not put forward any definite claim and 
did not mention any amount which should 
be fixed as compensation. The learned 
District Judge has accordingly held that 
they cannot be given any amount larger 
than what was awarded by the Collector. 
We are of opinion that in view of the 
provisions of s. 25 of the Land Acquisition 
Act, the view of the District Judge was 
right. The tenants cannot now be heard 
to say that the amount awarded to them 
is inadequate. The appeal of Amar Nath 
and Musammat Kaunsilia must, therefore, 
be dismissed with costs. 

Shiam Lal claimed Rs. 4,600 as the 
market value of the land. ‘The Collector 
treated this land as an agricultural land 
and assessed compensation at the rate of 
16 years purchase based on the net inccme. 
The total amount came to Rs, 78-15. 

The first point is whether the basis of 
calculating compensation is correct. 

It appears thatthe land in question isa 
part of a bigger plot measuring one bigha 
and four biswas. 17 biswas out of this 
have now been acquired by Government. 
That azea amounts to 2341 square yards. 
The plot is situated within the Municipal 
limits of the City of Agra and adjoins a 
metalled public road and is quite close to 
another metalled public road which crosses 
it. This portion is still called village 
Bhugipura, but is in a portion of the 
town which is well inhabited. The map 
shows that there are houses all along the 
road in this part of the town. Rajendra Pal 
Singh, patwari who was produced by the res- 
pondent ha sstated that the number of hou- 
ses as well as the population in this part are 
increasing day by day. The inspection note 
recorded by the Collector does not show that 
he found this plot under cultivation at the 
time when he saw it although it does not 
also show that there was any heap of cow- 
dung’s cakes or fuel wood on the spot. The 
claimant led oral evidence to show 
that this plot had been let to tenants who 
were using it for such purposes, and 
he was getting about Rs. 50 a year ab 
rent, On the other hand, the rent from 
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occupancy tenants after deducting Govern- 
ment Revenue for this portion comes to 
Rs. 3-5-3. 

The learned District Judge has ignored 
the fact that the rates at which the pro- 
perties ,in this neighbourhood were sold 
under previous sale deeds were much 
higher. He has ignored themon the ground 
that those sale deeds had been executed 
by full owners who had the right to sell 
the whole property for building purposes, 
and there were no tenancy rights in those 
lands, We think that he has erred in 
approaching the case from this stand- 
point. 

The first thing to do is to assess the 
market value of the land as it stood at 
the date of the publication of the noti- 
fication [s. 23 (1) ]. For this purpose it is 
not necessary to take into account the 
conflicting rights of the various claimants 
inter se. This was the view expressed by 
the Calcutta High Court in the case of 
Collector of Jalpaiguri v. Jalpaiguri Tea 
Co. (|). The same view has bean expressed 
in a recent case of this Court in Rohan Lal 
v. Collector of Etah (2). We agree with the 
view that the Court must first find out 
the market value of the land acquired 
irrespective of any consideration as to 
how it is held by ths various persons 
interested in it. 

We think that this plot of land in the 
circumstances quoted above cannò be 
treated as a pure agricultural land, but 
must be regarded as building site with 
considerable potential value. 

The exemplars cited on behalf of the 
claimant are not quite conclusive. In 
1924, 17,689 square yards were sold for 
a price, which would work out at Rs. 3-10 
per square yard. Inthe same year over 84 
square yards were sold at the rate of Rs. 2- 
15-4 and over $6 square yards at the rate of 
Rs. 2-15. But these were the sales of much 
smaller plots of land, and the prices 
obtained would not necessarily furnish a 
suficiens criteria for determining the 
rate for the plot in question. At tha sam? 
time itis to be borne in mind that when 
building sites are sold the areis may bs 
small. Ths evidence produced by thea 
claimant as regards the income derived 
for the stalls is very unsatisfactory, but 
there is reason to suppose that he. has 
been getting some income. Having regard 


(1) 135 Ind Oas. 439; 53 O 1345; Ind. Rul. (1932) 
Cal. 118: A I R 1932 Oal. 143. 

(2) 117 Iad. Oas. 612; (1929) A L J 522; 13 R D 
496: AI R 1929 All. 525; 51 A 765. 
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to all the evidence and the circumstances, 
we have come to the conclusion that the 
price fixed by the Court below “is too 
low and that at the same time the price 
demanded by the claimant is too high. 
A fair assessment of the market value 
would be to fix it at the rate of Re. 1 per 
Square yard. There is some arbitrariness 
in this assessment, but in the absence of 
better evidence, it is not possible to 
arrive at any other result. We accordingly 
hold that a fair market price of this land, 
having regard to all its potentialities, is 
Rs. 2,342. This is exclusive of the 15 per 
cent. for compulsory acquisition, ` 

The second question is as to whether 
there has been any deterioration in the 
value of the land which has been severed 
off. The original acquisition covered the 
entire plots, but the Government have 
acquired only a portion abutting the road 
and have left the portion at the back of 
this plot to the persons interested. At 
the instance of the District Judge a right 
of way has now been allowed over the 
land already acquired; but there is no 
doubt that when the remaining land has 
lost its frontage towards the road, it has 
deteriorated in value. The persons in- 
terested are under s. 23 (1) 3rd para. 
entitled to compensation for the damage 
sustained by reason of severing such land 
from the other land. It is very difficult 
to assess the amount of the damage, but 
we think thaton the whole it would be 
a fair estimate to fix the damage at 
Rs. 158, thus the total value of the amount 
of compensation to be fixed is Rs. 2,590. 

The third question is one of appor- 
tionment of this value between the zemin- 
dar on the one hand and the tenants on 
the other. As the tenants did not put 
forward any definite claim in the Court 
below, they cannot get more than what 
they have been awarded. Whatever excess 
share is due to them would, therefore, 
remain for the benefit of the Seovretary 
of State. Admittedly the claimant zemin- 
dar is entitled to such a share in this 
amount as would represent the value of 
his interest. In the case of L.W. Orde 
v. Secretary of State for India in Council À 
(3) a similar situation had arisen in which 
the occupancy tenants had acquiesced in 
the award made by the Collector and 
the zemindar was not allowed to claim 
the amount which would have gone to 
the tenants, if they had put forward any 


(3) 44 Ind, Oas. 923; 40 A 367; 16 A L J 301, 
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claim. He was given compensation cal- 
culated at a certain rate based on the 
income. The learned Judges did not, 
in that case, proceed on the assumption 
that the zemindar’s rights in such lands 
were much more than those of the occu- 
pancy tenants, and that therefore, they 
were af any rate entitled to more than 
half of the total value . On the other hand, 
it has been held inthe case of Rohan Lal 
v. Collector of Etah (2) that there is a 
substantial disparity between the rights 
of the landlord and the rights of an 
occupancy tenant in these provinces and 
that a fair estimate would be to say that 
in-a rupee the landlord’s share ought to 
be ten annas anc the occupancy tenant’s 
rights, 6 annas. The learned Judges 
have rightly pointed out that there are 
several matters which have to be borne 
in mind in favour of the zemindar. These 
are :— 


(1) that an occupancy tenant's rent is 
liable to enhancement, although within 
statutory limits ; 

(2) that the tenant is unable to transfer 
his rights ; 

(3) that his right even to sublet is very 
much limited ; 

(4) that in the case of rent falling into 
arrears, from whatever reason, he is liable 
to be ejected ; 

(5) that in the case of the tenant dying 
without one of the statutory heirs the 
tenancy would lapse to the landlord. 

As against these there are also cir- 
cumstances in favour of the tenants. 

(1) (a) No doubt an occupancy tenant's 
right is liable to enhancement, 
but the enhancement of rent 
of any occupancy tenant cannot 
be effected more than once in 
20 years and this too for not 
more than 29 per cent. (Sections 

67 and 50 of the Tenancy Act.) 
As against this Government 

Revenue payable by the zemin- 

dar is also liable to enhance- 

ment, though it cannot be en- 
hanced within the period of the 
existing settlement. 


(2) Of course, the occupancy tenant has 
no right to transfer his rights, whereas 
the zemindar can transfer his proprietary 
interest. But the value of the transfer- 
able interest of the zemindar is, for all 
practical purposes, governed by the rent 
which he receives from a tenant. Al- 
though ke transfers his other contingent 


(b) 
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rights, he has no right of actual occupa- _ 
tion. 

(3) The right of a tenant to sublet the 
land is very much limited, but as against 
this the zemindar’s right to sublet the 
land to anybody else does not exist so 
long as the occupancy tenant continues. 

(4) The tenant is liable to ejectment 
when the rent falls into arrears. Similar- 
ly the zemindar’s proprietary interest can 
be sold if he daes not pay the Government 
Revenue. 

(5) In the case of the tenant’s line 
becoming extinct or there being no other 
collateral sharing in the cultivation, the 
tenancy would lapse to the landlord. 
But such a contingency is remote and 
there is also a possibility of the zemindar 
dying heirless in which case the land 
would escheat to Government. 

The outstanding fact, however, is that 
the landlord’s right is limited in practice 
to the collecti of rent, whereas the 
tenant isin actual physical possession of 
the land. There is no doubt that the 
tenant derives much more benefit and 
income from the land than the zemindar 
ordinarily does. When the land is ac- 
quired by Government, the person, who 
suffers most for the time being, is cer- 
tainly the occupancy tenant who has been 
turned out and not the zemindar who 
gets cash in lisu of the annual income, 
cash which he can re-invest. Ordinarily 
when zemindari properties are sold, the 
sale price is fixed on the basis of the 
rental, the rate being high on account 
of the contingent nghis of tae zemindar. 

We, therefore, find it very difficult to 
lay down any hard and fast rule or to 
hold that the rights of the landlord are 
necessarily greater than those of the oc- 
cupancy tenant, and that the landlord, 
should, therefore, get a larger share in 
the amount caf the compensation. But 
this view has heen clearly expressed in 
rohan Lal's case (2) quoted above. 

We think that this is an important 
question affecting the rights of zemindar 
and tenants in these provinces and is 
likely to arise in most cases whenever 
zemindari property is acquired for public 
purposes. As pointed out above, the princi- 
ple on which the learned Judges in 
L. W. Orde’s case (3) proceeded was quite 
the contrary. 

We, therefore, think that it is necessary : 
that the following question should be 
referred to a larger Bench for an answer :— 

“In the absence of any specific evidence as 
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custom, practice or agreement, what would be 
the fair ratio of distribution of the compensatian 
awarded for agricultural land as between the 
landlord on the one hand and occupancy tenants 
on the other." 

Lay it before the Chief Justice, 

Dr. N. P. Asthana and Mr. B. N. Sahai, 
for the Appellants. = 
Mr. Muhammad Ismail 
Advocate), for the Respondent, 

OPINION. i 
Sulaiman, C. J.—The question referred 
to the Full Bench is:— 
“In the absence of any specific evidences 
as to ¢ustom, practice or agreement, what 


‘Government 
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upon it. This seems somewnat unfair to 
Government. On the other hand, when 
the Government is forcibly acquiring land 
as athird party, it does not seem to be 
unfair that it should be called upon to pay 


“the full value of the land which it can 
fetch if all the rights were to be simul- 


taneously transferred free from all obs- 
tacles. The question of distribution 
among the claimants who can mutually 
settle their disputes among themselves 
does not directly concern the Government, 
nor does it seem just that the Government 
should take advantage of such a possible 


dispute. That question, however, hag. not- + 
-been referred to us. Theonly question:: 
that arises for consideration 18 as to. the. 


would be the fair ratio of distribution af 
the compensation awarded for agricultural 
land as between the landlord on the ona 


hand and occupancy tenants on the other.” 

A plot of land belonging to a zemindar 
and occupied by two tenants was acquired 
by the Government under the Land 
Acquisition Act. Separate compensations 
were awarded by the Collector to the 
zemindar and the tenants. Ib has been 
held that the tenants did not make a 
proper reference to the District Judge, 
and accordingly they have not been allowed 
to get any larger compensation. The zemindar 
objec‘ed but his objection has been dismiss- 
ed by the District Judge in appeal. A 
Bench of -this Court has come to the 
conclusion that the full value of the com- 
pensation for the land acquired is Ks. 2 509, 
aud has further held that ths zemindar 
is entitled to only so much out of it as 
would represent adequate compensation 
for the acquisition of his interest in the 
land and that any excess amount which 
should have gone to the tenants can be 
retained by the Secretary of State. 

In assessing the compensation the Bench 
has on the strength of an earlier ruling 
of this Court and one of the Calcutta 
High Court, proceeded on the principle 
that the market value of the land acquired 
irrespective of any consideration as to how 
it is held by the various persons interested 
in it, should be first found out, and then 
the amount apportioned between the various 
claimants. 

Such aview obviously gives much more 
tothe zemindar than he would ever he 
able to get in an open market as con- 
sideration for his interest, when hampered 
by the rights of occupancy tenants. It also 
gives to the tenants a share in the enhanced 
value of the land on account of its becom- 
ing a building site, although the 
occupation by the tenant is for agri- 
cultural purposes only and he cannot build 


apportionment of the compensation between 
the zamindar on the one hand and the 
tenants on the other. l 

The Board: of Revenue have, in their 
Circulars, issued certain directions to 
Collectors fixing maxima both for the 
amount to be awarded to the zamindar 
and the amount to be awarded to an oc- 
cupancy tenant in the case of culturable 
lands. An occupancy tenant is allowed 
four times the rent-rate payable by ia 
statutory tenant plus 10 times the differ- 
ence between that rate and the rent 
actually paid by the occupancy tenant, 
whereas the zamindar is allowed no more 
than lö times his net profit. The method 
is not only a complicated one, but it is 
also difficult to see on what principle it is 
based. 

Ins. 40 of the New Tenancy Act, pro- 
vision has been made for the acquisition 
of land by a landlord from an occupancy 
tenant, but that is for the special purpose 
of farming on improved lines, and before 
acquisition can be made the Collector has 
to be satisfied that reasonable grounds 
exist for ordering such an acquisition; and 
the Collector is bound to award to the 
tenant another land with similar advant- 
ages inthe same village or with his consent 
io another village; and itis only tẹ such 
extent as such land is not available that 
the Collector has to award monetary com- 
pensation. The rate of monetary com- 
pensation fixed is six times the annual, 
rental value of theland calculated at rates 
prescribed for statutory tenants. But as 
non-occupancy tenants have become 
statutory tenants under the Act the rents 
payable by statutory tenants are hkely to 
approximate to rents payable by non- 
occupancy tenants. We do not think that 
this special provision can be of any help 
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in fixing the proportion where land is 
acquired by Government from both the 
landlord and the tenant. The loss to the 
tenant is not represented by a multiple of 
the rent which he pays to the zamindar, 
but by a multiple of what he himself de- 
rives from the land. 

The landlord can never sell his interest, 
subject to the rights of occupancy of ten ants, 
at the full rate which the land would fetch 
if it were not hampered by cecupancy 
rights. He is therefore not entitled to 
the entire compensaticn minus six times 
the rent. This would be ignoring the fact 
that without the surrender of the occupancy 
rights the utility of the land for building 
purposes is very small indeed, and ‘the 
tenant is entitled to claim compensation 
for the surrender of his rights of occupa- 
tion. 

No doubt in Calcutta greater emphasis 
appears to have been laid in several cases 
on the fact that the zamindar is the owner 
ofthe land. As against this it cannot be 
lost sight of that the occupancy tenant 
is in actual possession of the land and that 
the zamindar’s possession is only con- 
structive, 

Prior to 1929, there does not appear to 
have been any case of this Court in which 
any hard and fast rule for apportionment 
was laid down. In the case of Birday 
Narain v. Powell (4), the High Court did 
not accept all the conclusions of the District 
Judge and did not find thatthe tenant had 
any transferable right or any absolute 
right to build upon the land, and yet it 
divided up the amount of the compensation 
between the zamindar and the tenant in 
the ratio of the net incomes derived by 
each. At p. 18* the learned Judges 
observed :— 

“In the absence of definite evidence ag to the 
respective rights of the parties in the land, we think 
that the sum awarded should be divided between 
them in proportion to the values of the interests 


hitherto enjoyed by them, after making due allow- 
ance for the possibility of the rent being enhanced,” 


They accepted the finding of the District 
Judge that the annual value of the tenant's 
interest in the land was Rs, 22 and the 
annual value of the appellant's interest 
was Ks. 1] and then they divided the total 
sum in the proportion of 2-3 and 1-3 res- 
pectively. 

In the case of L. W. Orde v. Secretary 
of State for India in Council (3), the oc- 
cupancy tenants had not come up in ap- 
peal before the High Oourt and the zamin- 

(4) 17 Ind. Cas. 672; 35 A 9; 10 A L J 403. 
*Page of 35 A [Ēd] e 
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dar alone was claiming a larger amount 
than what had been awarded. It had 
been found by the District Judge that 
the market value of the property was at 
the rate ef Rs. 500 per bigha. The Col- 
lector had awarded to thetenant compen- 
sation at the rate of Rs. 108 per bigha 
and tothe zamindar atthe rate of Rs. 213. 
The District Judge disallowed the claim 
of the zamindar to get more on the ground 
that as the landin question was hampered 
by the existence of the tenants’ occupancy 
rights it had no value other than 
the value calculated on its rent ‘income 
to a person who could not extinguish those 
occupancy rights (p. 368*). The zamin- 
dar claimed the whole of the compensation 
minus what had been given to the tenant. 
A Division Bench of this Court (Piggott 
and Walsh, JJ.) held that had it been 
established that the occupancy tenants 
were prepared to surrender their rights 
to their proprietor for the time being in 
return for the sum awarded to them by the 
Collector there might have been some 
basis for the contention that the award in 
favour of the zamindar should be increased 
by the difference between the market value 


. of the land as a building site and the sum 


total of the compensation awarded by the 
Collector to both, but as there was no such 
evidence on the record, ihe mere acquie- 
scence by the occupancy tenants in the 
Collector's award by no means suggested 
as a necessary Inference the fact that they 
would not have stood out for a higher price 
if they had found themselves bargaining 
with a proposed purchaser of the proprietary 
rights. Inthe result they upheld the order 
of the District Judge under which the 
zamindar had got compensation at the rate 
of Rs. 213 per bigha although the value of 
the land was found to be Rs. 500 per bigha. 
This also worked out at less than half. 
The latest case of this Court is Rohan 
Lal v. Collector of Etah (2). The Division 
Bench to which one of us was a party, 
clearly pointed out that there was a sub- 
stantial disparity between the rights of 9 
landlord and therights of an occupancy 
tenant in these provinces. The following 
facts were particularly emphasised at 
p. 525% :— 

(1) That an occupancy tenant’s rent is 
liable to enhancement, although within 
statutory limits ; 

(2) That the tenant is unable to transfer 
his rights ; 

“Page of 40 A.—[#d.] 

TPage of (1929) A. L. J.—] Ed]. 
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(3) That his right even to sub-let is very 
much limited ; 

(4) Thatin the case of rent falling into 
arrears, from whatever reason, he is liable 
to be ejected; ; | 

(5) Thatin thecase ofthe tenant dying 
without one of the statutory heirs, the 
tenancy would lapse to the landlord. 

It was also added that the number of 
statutory heirs was small and the chances 
of the occupancy rights lapsing were not at 
all remote. The reference to the rights to 
the minerals may be disregarded. The 
learned Judges conceded that it was difficult 
to give a money value to the respective 
rights of the zemindar and the occupancy 
tenant; but that a fair estimate of the res- 
pective rights of the zemindar and ithe 
occupancy tenant was in the ratio of 10 
annas and 6 annas in the rupee. 

As against the points in favour of the 
zemindar, there are points in favour of 
the occupancy tenant as well :— 

(1). (a) No doubt an‘ occupancy tenant's 
rent jis liable to enhancement, but the 
enhancement of the rent of an occupancy 
tenant cannot be effected more than once in 
20 years, and this too for not more than 
25 per cent., (ss.67 and 50 of the Tenancy 
_ Act). ; 

(b) As against this the Government 
Revenue payable by the zemindar is also 
liable to enhancement though it cannot be 
enhanced within the period of the existing 
settlement. 

(2) Of course, the occupancy tenant has 
no right to transfer his rights, whereas the 
zemindar can transfer his proprietary in- 
terest. Butthe value of the transferable 
interest of the zemindar is, for all practical 
purposes, governed by the rent which he 
receives from the tenant. Although he 
transfers his other contingent rights, he 
has no right of actual occupation. 

(3) Theright of a tenant to sub-let the 
land is very much limited, but as against 
this the zemindar’s right to sub-let the land 
toanybody else and put him in possession 
does not exist so long as the occupancy 
tenant continues, 

(4) The tenant is liable to ejectment 
when the rent falls into arrears. Similarly 
the zemindar’s proprietary interest can be 
sold if he does not pay the Government 
Revenue. 

(5) Inthe case of the tenant's line be- 
coming extinct or there being no other 
collateral sharing in the cultivation, the 
tenancy would lapse to the landlord. But 
such a contingency may be remote; and 
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there is also a possibility of the zemindar 
dying heirless in which case the land would 
escheat to Government. 

The outstanding factsare that the land- 
lord’s right is |limited in practice to the 
collection of rent whereas the tenant is in 
actual physical possession of the land, and 
on the other hand the proprietary interest 
in the Jand vests exclusively in the zemindar 
and not in the tenant. If the zemindar 
were to sell his land occupied by occupancy 
tenants in open market he cannot get a 
higher price than what would be calculated 
on the basis of the rent realised by him 
because the occupation by the occupancy 
tenant stands in the way of his building 
upon it. On the other hand, it is also clear 
thatan occupancytenant has norightto build 
upon the land without the permission of the 
zemindar and such permission would not 
ordinarily be obtained without the payment 
ofa heavy nazrana. The tenant's right is 
primarily confined to the occupation of the 
land for agricultural purposes. He can al- 
ways get his full sub-letting value, but not 
ordinarily {its value as a building site. 
But he is also entitled to surrender value 
of the land, that is to say, the compensation 
which he can demand from the landlord 
before he would agree to surrender his 
occupancy rights. When land is acquired 
compulsorily, the tenant loses his physical 
possession whereas the zemindar loses his 
proprietary interest and constructive 
possession. It, therefore, follows that the 
benefit of the enchanced value of theland 
should go both to the zemindar and the 
tenant. The question in what proportion 
it should go isa difficult one. 

It seems to be very difficult to say defi- 
nitely that in every case the bundle of 
rights possessed by the zemindar would 
necessarily outweigh the bundle of rights 
possessed by an occupancy tenant, and even 
if they do so outweigh, it is still more 
difficultto value the excess of the rights 
possessed by the zemindar. 

For instance, there may be a t&oant who 
hasa large family of sons and grandsons, 
and there is no prospect of his line becom- 
ing extinct and he may also be fairly well 
off sothat there is no fear of his being 
ejected for non-payment of a rent. In 
such acase the prospective ‘chance of the 
zemindar for obtaining the occupancy 
tenancy is almost negligible. On the 
other hand, there may be an old Hindu 
widow as an occupancy tenant, who has no 
daughter, daughter’s son or collateral of 
her deceased husband joint with her in’ 
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the cultivation. In such a case the 
chance of the tenancy lapsing to the 
zemindar would be very great, and the 
value of the interest of the zemindar, there- 
fore, fairly high. 


The method adopted by 
Chamier, JJ. in Hirday Narain’s case (4), 
wasthat in the absence of definite evidence 
as to the respective rights of the parties 
in the land the apportionment should be 
in the ratio of the annual values of their 
interesis i. e. in the ratio of the net pro- 
fits to the zemindar and the net profits 
to the tenant. The net profits of the 
zemindar are to be determined by the 
difference in the amount. of rent received 
end the amount of Government Revenue 
paid by him; and the net profits of the 
occupancy tenant would be the difference 
between the rent which he would get by 
sub-letting the land and the rent which 
he pays to the zemindar. This method 
puts the zemindar and the tenant on the 
same footing so far as the enhanced 
value is concerned. But in most cases 
such a method of distribution of the 
compensation would result in giving 
to the zemindar slightly more than 
what the tenant would get and may 
approximate to the ratio of 10 annas and 
6 annas inthe rupee. 


There can, therefore, be no great objec- 
tion to the adoption of the rough 
rule of practice which was laid 
down in Rohan Lals case (2) when 
there are no other considerations and 
there is no other definite evidence to the 
contrary. It must however be clearly 
understood that this rough and ready rule 
is not accepted by me as any rule of 
law, but merely as a rule of practice for 
the purpose of forming a rough estimate 
of the respective rights of the zemindar 


and the tenants, to be a guide only when’ 


both the parties have failed to adduce 
any definite evidence to show other con- 
siderations and circumstances, which would 
lead to a more satisfactory assessment of 
their respective rights. When the parties 
have failed to adduce any evidence and 
the Court has to apportion the amount, 
it “cannot but act in a somewhat arbitrary 
manner in trying to make a fair estimate. 
I think that in such an event, the Court 
is not likely to be far wrong if it were 
to accept the ratio suggested in the latest 
case of this Court prima facie as a just 
proportion. In the absence of definite 
evidence, the Court may presume that 
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the interests of the landholder and that 
of the occupancy tenant arein the ratio of 
10 to 6 but if there are other considera- 
tions and circumsiances that presumption 
may be rebutted. Of course, where either 
the landholder orthe tenant proves that 
a specific amount has been spent on an 
extraordinary improvement: of the land by 
him exclusively, compensation equal to 
that amount will have to be fixed separa- 
tely for such improvement. 

This is my answer to the question re- 
ferred. 

Mukerji, J.—I agree with the Hon'ble 
the Chief Justice and King, J., that as a 
rough and ready means of dividing the 
compensation between the landlord and the 
occupancy tenant the ratio of 10 to6 is a 
fair ratio. I however, wish to say afew 
words. 

When the Government acquires a piece 
of land, it must pay the legitimate value 
of it, irrespective of the fact who holds 
the land andin what shares. The land 
may be held by say 100 petty shares and 
it may again be held by tenants and 
sub-tenants, The proprietors may find it 
extremely difficult to agree among them- 
selves as to whether they should sell the 
land and therefore it may be well nigh 
impossible for them to sell the land toa 
private purchaser. Again, forthe reason 
that some of the actual holders of the land 
are tenants without any right of transfer 
and for the reason that the landlord and 
the tenant cannot agree to give a transferee 
good title and possession, there may be 
practical difficulty in transferring the pro- 
perty toa private individual. But these 
considerations cannot be relevant in finding 
out the price which the Government must 
pay in acquiring the land. If these con- 
siderations were relevant, the Government 
would pay different prices for the same 
land in different circumstances which have 
nothing todo with the intrinsic worth of 
the land or the market value of it. 

When the price payable by the Govern- 
ment has been determined the question of 
apportionment will arise and then we must 
find out the proportionate values of the 
interests of the People who have anything 
to do withthe land. This will have to 
be done, whether the land has any value 
as a building site or not. I am unable 
to discover any valid reason for making a 
distinction between methods of apportion- 
ment in these two cases. The argument 
that there were difficulties in the way of 
the proprietors or the holders or. different 
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interests in the land to give a perfect 
title dnd possession to a private purchaser 
does hold good in both cases and in both 
cases the difficulty is removed by the 
fact of compulsory acquisition of all in- 
terests in the ,property. In the case of 
Rohan Lal v. Collector of Etah (2) to the 
decision in which I am a party, no dis- 
tinction was drawn betweena land fit for 
building site and land fit only for agri- 
cultural purposes, and I respectfully 
submit, no such distinction exists. J may 
also mention by the way that in the said 
case the mention of the right of the land- 
lord to the minerals, was made in a general 
way and not having regard to the rights 
of landlords in these Provinces, where 
there is only a temporary settlement. in 
another case, to the decision of which I 
was also a party, [See Khushal Singh v. 
Secretary of State for India (5) | it was held 
that the Government and not the zemindar 
in these Provinces was the owner of the 
minerals. 

As regards the rules framed by the 
Board of Revenue for the assessment of 
the values of the interests of the tenant 
and the landlord in lands held and used 
for agricultural purposes, it is enough to 
say that those rules are not binding on the 
Civil Courts and where they are in conflict 
with the right view of things, they must 
give way. 

T agree to the answer proposed ky the 
Hon'ble the Chief Justice. 

King, J.—I agree that the suggested 
ratio of 10to 6 may be adopted as a rough 
and ready ruleof practice in the absence 
of any evidence to the contrary, in ex- 
ceptional cases, like the present one, where 
the land has a special value as a potential 
building site. 

In my opinion the ratio suggested has 
no application to ordinary cases where 
only the agricultural value of the land has 
to be considered. In such cases the 
question of apportionment between landlord 
and occupancy tenant does not arise. The 
Collector makes his award in accordance 
with the instructions contained in Chap. XV 
of the Manual of the Revenve Depart- 
ment. The sums payable as compensatian 
to the landlord and tothe tenant respec- 
tively are separately assessed. The land- 
lord’s compensation is calculated in accord- 
ance with paras. 467 to 474, and the 
occupancy tenant’s compensation in accord- 
ance with para. 485. The point that I 


(5) 133 Ind. Cas 611; (1931) A L-J 660; A IR 1931 
All, 394; Ind. Rul, (1931) All, 723; 53 A 658. 
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mean to emphasize is that the compensa- 
tion payable to the landlord and to the 
tenant is calculated separately and inde- 
pendently. The result is that there is no 
lump sum, or joint assessment, which has 
to be apportioned between the landlord 
and tenant. It would no doubt be possi- 
ble to work out the average ratioof the 
landlord’s interest to the tenant's interest 
by comparing the sums paid as compensa- 
tion to landlords and to tenants respectively 
in a large number of cases. We have no 
materials for calculating the average ratio 
and I do not see what useful purpose 
would be served by such a calculation. 
In practice the Courts are not called upon 
to divide any lump .sum between the land- 
lord and the tenant. If a reference is 
made tothe Court by the landlord, then 
the Court has to decide whether the com- 
pensation awarded to the landlord or to 
the tenant, as the case may be, is fair and 
adequate but there is no question of appor- 
tionment of a lump sum between land- 


lord and tenant. 


It is only in exceptional cases, where the 
land has aspecial value, as a potential 
building site, that the question of apportion- 
ment arises. J quite agree with the Hon’ble 
Chief Justice, that this special building 
value should be divided between the land- 
lord andthe tenant. The land does’ not 
become availableto a third party for build- 
ing purposes unless the landlord transfers 
his interests and the occupancy tenant also 
surrenders his occupancy rights. Thus 
both landlord and tenant are clearly en- 
titled toa share in the special value. This 
principle is also expressly recognised in 
para. 491 of the Manual. Where the land 
has a special building value the assess- 
ment has tobe madein alump sum and 
both landlord andtenant are entitled to 
a share. Soitis only in exceptional cases 
of this class that the question of apportion- 
ment between landlord and tenant arises. 
I see no reasonto dissent from the suggest- 
ed ratioof 10to 6 bat I would ° restrict 
the application of the ratio to cases where 
the land has a special value, as a building 
site, in addition to its agricultural value. It 
should also be understood that the suggest- 
ed ratio applies only to temporarily set- 
tled estates. < 

By the Court.—In the absence of defi- 
nite evidence, the Court may presume that 
the interests of the landlord and of the oc- 
cupancy tenant, exclusive of specific 
amounts spent on extraordinary improve- 
ments of the land, are in the ratio of 
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10 to6; but if there are other considerations 
or circumstances, that presumption may be 
rebutted. 

N. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Revision Petition No. 169 
of 1933 
May 3, 1933 
M. O. GHOSE, J. 
GOVINDA CHANDRA CHOUDHURY 
AND OTHRRS—PRTITIONERS 
versus 
NAGENDRA KUMAR CHOUDHURY 
—OPPOSITE PARTY l 

Bengal Tenancy Act (VIII of 1885) (as amended 
by Act IV of 1928), s 26-F—Acceptance of transfer 
fee by landlord—-Subsequent application for pre-emp- 
tion—Legality of —Return of transfer fee with in- 
terest—Application for pre-emption--Vendor, if a 
necessary party. 

It is open to the landlordto accept the transfer 
fee and afterwards apply for pre-emption provided 
that he does so withinthe period of two months of 
the date ofthe notice and if he does accept the 
transfer fee, he must, when his application is grant- 
ed, return the transfer fee together with interest at 
the rate of 124 per cent, perannum. Thereis no 
other penalty upon him for acceptance of the transfer 
fee. The acceptance of the transfer fee will not 
destroy his right of pre-emption 

Section 26-F, Bengal Tenancy Act, does not zon- 
template that the vendor should be made a party to 
a suitfor pre-emption. 

C. R.P. from an order of the Third 
Court Munsif, Patiya, dated November 19, 
1932. 

Mr. Narendra Kumar Das, for the Peti- 
tioners. 

Messrs. Charu Chandra Sen and Sudhir 

Kumar Kastagir, for the Opposite Party. 

' Order.—This Rule was issued calling 
upon the opposite party to show cause why 
the order ofthe learned Munsif, Third 
Court at Patya, complained of in the 
petition should not be set aside or why such 
other or further order should not be pas- 
sed asto this Court may seem (fit and 
proper. The matter relatesto an applica- 
tion made under s. 26-F, Bengal Tenancy 
Act, for pre-emption ofthe lands of the 
schedule of the application. It appears 
thatone Kamini Kumar Choudhury sold 
certain lands tothe present petitioner by a 
kobala dated October 10, 1932. The ap- 
Rlicant who is one of the landlords applied 
within the perlod of two months after re- 
ceiving the notice for pre-emption under 
s.26-F, Bengal Tenancy Act. 

Thereupon the purchaser Gobinda 
Chandra Choudhury mentioned in the 
notice appeared and stated that he had two 
co-sharersin the purchase, The applicant 
made the two other persons parties to the 
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case. The first point taken in appeal is 
that inasmuch as the landlord accepted the 
transfer fee which was sent to him by 
post along with notice, he is precluded by. 
that fact from hisright of pre-emption. 
The learned Advocate has urged that pre- 
vious to the enactment of s. 26-F, Ben- 
gal Tenancy Act, in 1928, the Customary 
Law in the country was that when a raiyat 
transferred his land to a purchaser, the land- 
lord either accepted a selami from him and 
recognized him as a tenant or refused a 
selami and sued to eject him from the 
land, that the enactment ofs. 26-F has not 
altered the principle of the previous law, 
namely, that the landlord must, as soon as 
he gets the notice, make his election whe- 
ther he would accept the transfer fee or 
refuse the same and apply for pre-emp- 


tion, The argument, however, is not borne 


out by the wording of s. 26-F. That sec- 
lion plainly enacts that the landlord may 
apply for pre-emption within the space of 
two months of the service of notice. It 
does not say that the acceptance of the 
transfer fee will destroy his right of pre- 
emption. Not only does the section not 
say anything of that kind but upon the 
reading of cl. (3) of that section it appears 
that the landlord may accept the transfer 
fee and afterwards apply for pre-emption. 
provided that he does so within the period 
of two months of the date of the notice 
and if he doesaccept the transfer fee, he 
will, when his application is granted, return 
the transfer fee together with interest at 
the rate of 124 per cent, per annum. There 
is no other penalty upon him for accep- 
tance of the transfer fee. 


The next point taken is that two of the 
purchasers were made parties more than 
two months after the notice. But that is 
because the notice, which the purchasers 
were bound by law to supply to the landlord, 
was a defective notice. They chose toname 
one person as the purchaser and not 
three persons. Their own omission toname 
allthe purchasers cannot be set up as a 
ground for defeating the landlord’s claim. 
He made his application within two 
months of the receipt of the notice and im- 
pleaded the purchaser whose name was 
on the notice. The last ground taken is that 
the vendor Kamini Kumar Choudhury 
should have been made a party to this 
application. The reply isthat the section 
does not contemplate that the vendor 
should be made a party. In the re- 
sult this application is rejected with 
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costs; hearing-fee assessed at one gold 
mohur. 
N. | Application rejected. 


—_a ee 


RANGOON HIGH COURT 
Full Bench. l 
Civil Reference No. 10 of 1933 
July 10, 1933. 
Pace, C. J., Das AND Mya 
Bu, Jd. 
Tae COMMISSIONER or INCOME 
TAX, BURMA—REFEREE 
VETSUS 


K. A. R. K. FIRM—ASSESSEE. 

Income Tax Act (XI of 1922), ss. 24, 26—-Trading 
loss—Immovable property taken in lieu of debt— 
Practice of Income Tax Authoritiesto allow differ- 
ence on sale as trading loss— Valuation of assets on 
reconstitution of firm — Estimated depreciation in 
value of land—Whether constitutes trading loss. 

A firm of money-lenders took anew partner and 
the firm was reconstituted. On that occasion 32 
valuation of the stock and property forming the 
assets of the old firm was taken. This included 
immovable property received from the debtors of 
the firm in the ordinary course of business. The 
firm was assessed under rf. 26, Income Tax Act and 
the assessees claimed to deductfrom the trading 
profits in the acccunting yearasumof Rs 34,561 as 
being a trading loss. This sum represented the 
estimated loss of the capital value of the immovable 
property under the valuation, It appeared that the 
practice of the Jncome-tax Authorities in connection 
with such assessments as that under consideration, 
where immovable property wasreceived during the 
accounting year in repaymentof a loan by the 
assessee, was that if during the year the property 


were sold and'tLe proceeds of the sale were less than. 


the loan, the repayment of which they represent- 
ed, the difference would be allowed us a trading loss 
in the business of the assessée: i 

Held, that-in-the circumstances disclosed, the sum 
of Rs. 34,561 was not a trading loss which accrued 
during the accounting year, but was the estimated 
depreciation in the value of the assets of the firm 
based upon a revaluation of such assets made for the 
purpose and on the occasion of the reconstitution of 
the firm. 


Mr. A. Eggar (Government Advocate), for 
the Orown. 

Mr. N. M. Cowasjee (with him Mr. Daniel), 
for the assessee 


OPINION. 


Page, C. J.—In this case the K. A. R. K. 
Chettyar Firm, carrying on business as 
money-lenders in Pyu in the Toungoo Dist- 
rict,- was assessed forthe year 1991-1937: 
upon the profits and gains of the firm in 
the accounting year 1930-1931. By apart- 
nership agreement executed on July 16, 
1930, the firm was newly constituted, an 
additional partner being taken into the firm 
which previously had consisted of five 
partners. Thereafter the business was car- 
ried on by thesix partners, the shares of the 
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new partner being different from the shares 
of the five partners in the old firm. l 

The assessment upon the firm and the 
partners under s. 26 (a) of the Income Tax 
Act, was based on the profits of the busi- 
ness that had been earned during the ac- 
counting year. Now at the time when the 
firm was reconstituted a valuation of the 
assets of the business had been made, but, 
as was pointed out by the assessees in a 
note to the Assistant Commissioner of In- 
come-tax explaining the grounds of the 
appeal to him from the Income-tax Officer. 
this was only a valuation of the stock and 
property forming the assets of the old 
firm. The old firm possessed inter alia 
immovable property which was acquired 
by it inthe ordinary course of business. 
The property was let out on lease and. 
taxable profits in the form of rent accrued 
therefrom to the assessees. The  assessees 
now claim to be entitled to deduct from the 
trading profits in the accounting year a. 
sum of Rs, 34,561 as being a trading loss. 
This sum of Rs. 34,561 represents the esti- 
mated loss of the capital value of the 
immovable prcpertv under the valuation 
to whichreference has been made, | 

For the purpose in hand it is immate- 
rial whether the business is treated as 
having remained the property of the origi- 
nal partnership, or as having been trans- 
ferred to the new partnership, and we 
express no opinion upon that question. It 
must not be taken, however, that as at 
present advised we should be prepared to 
differ from the view taken by the Commis- 
sioner of Income-tax ihat the effect of the 
transaction was thata new firm was con- 
stituted, 

The sole question that arises in the pre- 
sent reference is whether this sum of 
Rs. 34,061 was a trading loss realized 
during the accounting year. It does not 
purport to be anything of the sort, and the 
valuation upon which itis based was not 
made for the purpose of ascertaining the - 
trading loss of the business during the 
accounting year, but for the purpose of 
obtaining a revaluation of the assets of 
the business having regard to the impend- 
ing change in the constitution of the firm, 
Further, no evidence was adduced inres- 
pect of the immovable property which is 
alleged to have decreased in value to the 
extent of Rs. 34,561 that there was any re- 
alized loss of profits during the accounting 
year or afterwards. In the assessment 
order . a deduction is allowed for the loss 
resulting from the sale of a house during 
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the accounting year and it appears that the 
practice of the Income-tax authorities in 
connection with such assessment as that 
under consideration where immovable 
property is received during the accounting 
year in repayment of a loan by the asses- 


see, is that if during the year the property 


is sold and the proceeds of the share is less 
than the loan the repayment of which 
they represent, the difference is allowed as 
a irading loss in the business of the asses- 
see. Unless and until property taken in 
repayment of loans is sold or otherwise 
disposed of for value there can of course, 
be no realized trading loss in respect of such 
property during the accounting year. In 
my opinion this sum of Rs. 34,561 in the 
circumstances disclosedin the present case 
was not a trading loss which accrued 
during the accounting year, but was the 
estimated depreciation inthe value of the 
assets of the firm hased upon a revaluation 
of such assets made for the purpose and 
on the occasion of the reconstitution of 
the firm. 

For these reasons, in my opinion the 
answer to the question propounded isin the 
negative. Costs ten gold mohurs. 

Das, J.—I agree. 

Mya Bu, J.—I agree. 

N. Order accordingly. 


————— e ea 


MADRAS HIGH COURT 
Original Side Appeal No. 2 of 19225 
and 

Civil Miscellaneous Petition No 291 
of 1922 
February 7, 1922. 

Coutts TROTTER AND Ramesam, Jd. 
EBRAHIM CURRIM AND SONS— 
PLAINTIFES— APPELLANTS 
VETSUS 
A. K. ABDULLA SAHIB—DEFENDANT 
— RESPONDENT 

Trade mark—Passing off—Tests~Result of side 
by. side examination 18 nota proper test—Similari- 
ty in numbers chosen, effect of. 

In acase of passing off a temporary injunction 
should not be refused because after examining the 
two articles side by side the Court thinks that an 
ignorant purchaser would not be deceived into 
t£king one for the other, as an ordinary purchaser 
would not have the two things side by side and exa- 
mine them critizally. He would probably trust to his 
recollection of one or a description of it that has been 
given him, or, seeing it in the shop window would go 
to the person selling the same who ez hypothesi 
would not give him thetwo, the genuineone and 
the infringement to choose from. i 

Where the plaintiff's umbrellas which had long 
been in the market bore an arbitrary No. 611 and 
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the defendant began to sell his umbrellas with the 
No, 6011 : 

Held, there was a prima facie cise of passing off 
and aninterlozutory injunction was granted (|p. 


JU, col. 1.] 

O. S. A. from the judgment of 
Mr. Justice Phillips, dated January 12, 
1922, passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in O. S. No. 4 of 1922. 

O. M. P. praying that in the circumstances 
stated inthe affidavit filed therewith the 
High Court will be pleased to ;issue an 
interim injunction restraining the respond- 
ent herein (defendant his agents and ser- 
vants) from selling or offering for sale 
umbrellas bearing the mark or devise or 
figure of astag and from using on um- 
brellas sold or offered by him forsale the 
number 6011 or any number consisting of 
a collection of the figures constituting the 
number 611 or a colourab'e imitation of 
the same and that the costs of this applica- 
tion be costs in the cause. 


Judgment. - An appiication was made 
to the learned Judge by the plaintiffs for 
an interlocutory injunction restraining the 
defendant from passing cff anumbrella on 
to the market which is alleged to be a 
colourable imitation of the plaintiffs’ um- 
brella. We only differ from the learned 
Judge, and that with very great regret on 
one point that goes unfortunately to the root’ 
of thiscase. The learned Judge says: 

"I have examined the two umbrellas and certainly 
from a mere appearance ofthe marks] am not at 


all satisfied that even an ignorant purchaser wculd 
be deceived into taking one for the other.” 


With great respect we feel unable to take 
that view. One has got to see whether 
an ignorant purchaser is going tobe inthe 
position of the Court having the two things ` 
side by side and examining them critically. 
The purchaser probably trusts to his re- 
collection of one or a description of it that 
has been given him, or, seeing it inthe 
shop window, goes to the person selling 
the infringement, who ea hypothesi dces not. 
give him the two, the genuine one and the 
infringement, to choose from. Moreover, 
we notice this, that the learned Judgein 
his order doesnot refer tothe number ap- 
pearing onthe two umbrellas, 611 cn the 
plaintiffs’ umbrella and 6011 on the defend- 
ant’s. Weare very anxious bo say as little 
as possible so as not to prejudice this case, 
which will go to trial in the ordinary way, 
but a clearer prima facie case of deliberate 
intent to pass of it would be almost im- 
possible to find. Why should three out of 
the four figures inthe defendant's number 


|“ This Oase has been recently sanctioned for reporting as an important casa— Rep.) 


1934 


—it is not purely an arbitrary number—coin- 
cide with the plaintiffs’ well recognised 
number. The learned Judge's attention 
does not seem to have been drawn to that 
and probably thatis why he refused the 
Injunction. 

With regard to the balance of conven- 
lence there can be no doubt that the 
plaintiffs’ is a well established article inthe 
market. The defendant does not pretend 
that his article came on to the market 
at any more remote period than ‘ayear 
and a half'ago, and the evidence with re- 
gard to that and with regard to his selling 
some ofthese goods of the plaintiff is so 
utterly unsatisfactory and there is the 
plaintiffs’ denialand the production of the 
invoice—that wedo not accept it for a 
moment. There is no evidence to show how 
Jong it was when the plaintiffs got on to the 
track of these goods since they were put 
into the market. All that we know and 
can know is that they goton the track of 
them only in December, 1921. To allow the 
defendant with so newan article as that to 
disturb the state of things by putting on 
the market a who'e supply which may turn 
out to be an infringement of the plaintifis’ 
right would, to our mind, be mucha 
greater inconvenience than to restrain the 
defendant for the few weeks adjournment 
during which the trial will be expedited 
and the slight diffictilty of ascertaining by 
way of injury hereafter what the amount 
of measurable money lcss he would incur 
by that short adjournment. In our opinion, 


the decision of the learned Judge must be: 


reversed and. an interlocutory injunc- 
tion must be granted subject to this, that 
the plaintiffs undertake to submit to en 
enquiry and to the payment of such 
damages as shall befound due upon that 
enquiry inthe event of the defendant’s 
actions being held not to be an attempt at 
passing off in derogation of the plaintiffs’ 


rights. Costs will be reserved to the trial 
Judge. A 
A. Case remanded, 


CALCUTTA HIGH COURT 
Civil Rule No. 265 of 1933 
April 26, 1933 
JAOK AND Naa, JJ. 
HARIDAS SADHU KHAN AND ANOTHER— 
PETITIONERS 
versus 
GIRIDHARI SADHU KHAN AND ANOTHER 
OPPOSITE PARTIES | 
Civil Procedure Code (Act V of 1908), O, XXIII 
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r. 1—Absence’ of formal defect or any other reason 
for fresh suit—Order of withdrawal, if can be 
made—Non-impleading of necessary parties—Non- 
inclusion of debuttar properties in claim—Whether 
formal defects. 

Where there is' no reason why a suit should fail 
by reason of any formal defect nor is there any 
other sufficient reason for a fresh suit, there is no 
justification for an order under O. XXIII, r. (1), Civil 
Procedure Code, allowing withdrawal of the suit, 
The defects that certain necessary parties were not 
impleaded and certain debuttar properties were not 
included inthe claim are not formal defects. 

C. R. from an order of the Additional 
Sub-Judge, Howrah, dated December 12, 
1932. 

Messrs. Basak and Gopendra Nath Das, 
for the Petitioners. 


Messrs. Atul Chandra Gupta and Mrigen- 


.dra Nath Dutt, for the Opposite Parties. 


Jack, J.—This rule has been issued on 
the opposite party to show cause why an 
order of the Additional Subordinate Judge, 
Howrah, permitting the plaintiff opposite 
party to withdraw a suit with liberty to 
bring a fresh suit should not be set aside. 
The learned Additional Subordinate Judge 
purports to have passed the order under 
O. XXIII, r. l, cl. 2 (a), Civil Procedure 
Code, on the ground that the suit must 
fail by reason of formal defects. The 
formal defects he refers to are that some 
necessary parties have not been implead- 
ed and that some debuttar properties 
disposed of by defendant No. 3 have not 
been included in the claim. The neces- 
sary parties referred to are those to whom 
some of the debuttar properties were 
transferred. The suit for declaration that 
certain properties were debuttar properties, 
that the plaintiff was the ‘sole shebait 
and that the defendants having acted in 
contravention of the term of the shebait- 
nama, for an injunction frestraining “the 
defendants from obstructing the plaintiff 
in performing the seba and making repairs 
to the temple and also for recovery of 
possession of the debuttar properties 
by the plaintiff as shebait and for accounts. 
The suit was instituted in 1924 aid this 
application for withdrawal was made in 
1932. In the meantime. the suit had been 
compromised between the plaintiff and the 
defendants, but on a reference to this 
Court the compromise was set aside, as 
against the petitioner, defendant No.3 and 
it was ordered that the suit as against him 
should proceed. 

The defects referred to namely, that 
certain necessary parties were not implead- 
ed and certain debutiar properties were 
not included in the claim, do not appear 
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to be formal defects. 
clear that the transferees of some of the 
debutitar properties are necessary parties 
to the present suit. As regards the 
transfer of these properties the plaintiff 
was all along aware of this transfer as 
in para. 6 of the plaint he said that 
almost all the debutiar properties had 
been illegally transferred. The only other 
cause given for the withdrawal of the 


suit was that there were altered circumsta- ` 


nces which affected the suit by reason of 
the compromise with defendants Nos. 1 and 2 
making it necessary to bring a fresh 
suil; but it is not clearthat the relation- 


ship between the plaintiff and defendant ` 


No. 3 is in any way affected by the com- 
promise. There seems, therefore, to be 
no justification for the order passed by 
the learned Subordinate Judge under 
O. XXIII, r. (1) as there is no reason 
why the suit should fail by reason of 
any formal defects noris there any other 
sufficient reason for fresh suit. 

It is contended on behalf of the oppo- 
site party that the piesent application to 
this Court is not Lona fide, inasmuch as 
there has been the delay of nearly 
three months in making it and that the 
application has been made on account of 
a quarrel in connection with the repair 
of the temple and owing to the demoli- 
tion of a portion of it made by the plaint- 
iff. The application is, however, within 
the time allowed by law. In the circum- 
stances we think that we would be justi- 
fied in interfering under-s. 115, Civil 
Procedure Code, inasmuch as there has 
been a material irregularity in the exercise 
of his jurisdiction by the Subordinate 
Judge. 

The result is that this rule is made 
absolute, the order of the Subordinate 
Judge is set aside, the plaintiff's applica- 
tion for withdrawal of the suit is rejected 
and ths suit will proceed. The peti- 
tioner is entitled to the costs of this rule, 
hearing*fee being assessed at one gold 
mohur. 

Nag, J. J agree. 

N. Rule made absolute. 
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RANGOON HIGH COURT | 
Criminal Revision No. 311-A of 1933 
June 20, 1933- 

Mya Bo AND Dunxtey, Jd. 
V. MOHAMED—AccuszED 
VETSUS l 

- EMPEROR—OrrosiTE PARTY 

Criminal Procedure Code (Act V of 1830), s. 388— 
Sentence of imprisonment in addition to fine—- 
Execution of sentence of imprisonment in default 
—Applicability of 8 333- Suspension of sentence of 
imprisonment in default cf payment of fine, legality 
of — S. 333 (2), object and scope of. 

Whenever a sentence of imprisonment is passed in 
addition toa sentence of fine, even if the sentence 
of imprisonment is a nominal sentence only, the 
provisions of s 383 of the Criminal Procedure Code 
have no application, and the execution of the sen- 
tence of imprisonment in default ‘of payment of fine 
cannot be suspended. 

The provisions of s 388 (2) referto an order for 
payment of money which order is not a sentence passed 
upon an accused person and refer to cases like that of 
the payment of compensation, under s: 25U of the 
Criminal Procedure Code, or the payment of the 
penalty due on a bond, under s. 514, 

Cr. R. froman order of tha Second 
Additional Magistrate, Bogale in Criminal 
Trial No. 9 of 1933. 


Mr. Tun Byu, The Assistant Government 


Advocate, for the Crown. 

Judgment. In his Crimin Regular 
Trial No. 9 of 1933 the Second Additional 
Magistrate of Bogale convicted the res- 
pondent of an offence under s. 420 of the 
Indian Penal Coce and sentenced him to 
suffer imprisonment lill the rising of the 
Court, and to pay a fine of Rs. 160, or in 
default.of payment of the fine to undergo 
two months’ imprisonment, 


the Magistrate, purporting to act under the 
provisions of s. 388, sub-s. (1) of the Criminal 
Procedure Code granted the respondent 
fifteen days time in which to pay the fine, 
on his executing a bond as required by 
the provisions of cl. (b) of sub-s. (1) of s. 388. 

The action of the Magis:rate in grant- 
ing time for the payment of the fine 


was, in our opinion, illegal and not justified . 


by the provisions of s. 338. Sub-s. (1) of 
s. 388 says :— 

“When an offender has been sentenced to fine only 
and to imprisonment in default of payment of the 
fine 11 * * x 


The provisions af this sub-section are per- 
fectly clear, and plainly refer solely to cases 
in which a sentence of fine only is passed. 
They are not applicable to a case where 


` the sentence is a sentence of imprisonment 


combined with e sentence of fine, and it 
makes no difference whether the sentence 
of imprisonment is merely „nominal, as In 


Asthe respon-: 
dent was unable to pay the fine at once. 
and prayed for time in which to pay it,. | 
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the present case, or is for & substantive 
term, Wi 

It has been suggesied that the provi- 
sidns of sub-s, (2) of s. 388 might cover a 
case like the present. The provisions of 


sub-s. (2) are to the following effect: 
“The provisions of sub-s. (1) shall be applicable 


also in any case in which an order for the pay- ' 
ment of money has been made on non-recovery of. 


which imprisonment may be awarded, and the 


money is not paid forthwith." 


It is plain that the provisions of this sub- 


section refer to an order for payment of 
money which order is not a sentence passed 
upon an accused person. There is a clear 


distinction between the provisions of sub- . 
S. (1), which refer.to a sentence passed in 


a trial and the provisions of sub-s. (2), 
which refer to an order made by a Criminal 


Court for the payment of money, but which 
is not a punishment inflicted on an offender’ 
The. provisions of: 


for a criminal offence. 
this latter sub-section refer to cases lke 


that of the payment of compensation under: 


s. 200 of the Criminal Procedure Code, or 
the payment of the penalty due on a bond, 
under s. 514, 

In our opinion, whenever a sentence of 
imprisonment is passed in addition to a 
Sentence of a fine, even if the sentence of 


imprisonment is a nominal sentence only, 


the provisions of s. 388 of the Criminal 

Procedure Code have, no application, and 

the execution of the sentence of imprison- 

ment in default of payment of fine cannot 

be suspended. i 
v. Order accordingly. 
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PATNA HIGH COURT 
Civil Revision Application No. 338- 
of 1933 
October 9, 1933 
MACPHERSON, J. 
RAMNARAIN SAH AND OTHERS — 
PETITIONERS l 


VETSUS 
BASANTI LAL SAH ANDANOTHER— 
Opposites PARTIES. 

Civil Procedure Code (Act V of 1908), 0, XXVI, 
r. 15—Commisstoners—Competence, the sole oriterion 
—Court altering Commissioner's fees agreed to. by 
parties behind their backs--Material irregularity in 
exercise of its jurisdiction, | 

A Judge will be acting with material irregulari- 
ty in the exercise ofhis jurisdiction in altering 
behind the backs of parties fees to be paid to 
Commissioners to which they had agreed and 
ordering them to pay fees which are oppressive, and 
in changing the orders, [p. 115, col. 1.J) . 

In theselection of Commissioners thorough coms 
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petence should be thé sole critériod, and fees should 
aa, be oppressively heavy. [p. 14$, col. l; p. 115, col. 


O.R. A. from an order of the Sub- 
Judge, Second Court, -Muzaffarpur, dated 
July 1, 1933. ; , 

Mr. B.P. Sinha, for the Petitioners. 

Mr. N. K. Prasad II, for the Opposite 
Parties. : : 

Judgment.—This application in revi- 
sion is preferred against the order of the 
Subordinate Judge of Muzaffarpur enhances 
ing the rate of remuneration of a 
commissioner, Babu Basanti Charan 
Sinha, from two-thirds of Rs. 16 to Rs. 32 
per day of six hours, without hearing the 
petitioners. The petitioners were the 
defendants in the partition suit brought 
by the opposite party No.l. The opposite 
partiy No. 2 is the Pleader named. In 
this -Court both the plaintiff and the 
Pleader are represented by the same 
Advocate, a fact which occasioned diffi- 
culties at the hearing since their interests . 
are not the same. The order impugned 
is represented as absolutely the last straw 
in a most harassing litigation. The. 
plaintiff who is entitled to a one-sixth 
share, brought -his suit for partition so. 
Jong ago as September 30, 1929. For 


most of the time it was on the file of 
Babu Harihar Charan who has since 


retired. An inventory of the property,. 
as pointed out by the plaintiff, was made 
before the case came on . far hearing. 
The order sheet both before and after. 
hearing makes most painful reading and. 


it is palpably incumbent on the District 


Judge of Muzaffarpur to look into the work- 
ing of this Court. 

The preliminary decree was passed by the 
97th order in the order sheet on February 29, 
1932 and on the same day a further 
order was passed calling upon the 
plaintiff to deposit Rs. 224 as commission 
fee for a commissioner for two weeks, 
This order shows what the Subordinate 
Judge contemplated. The suit hade been 
for accounts as well as partition; but the 
learned Subordinate Judge. had held that 
defendant No. 1 who was the karta, was 
liable only “to the extent of the assets 
available for partition,” referring to the 
decisions in Sita Ram v. Hanuman Prasad 
(1) and Jyotibati Chaudhurain v. Lachhmes- 
war Prasad (2). He appointed a junior 
Pleader Babu Satdeo Narain as. commis- 
a 1) 100 Ind. Oas. 632; A I R 1927 Pat. 413; 8 PL 

44 


(2) 126 Ind. Cas, 372;A IR 1930 . Pat, 260: Ind. 
Rul, (1930) Pat, 612, e 
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sioner on remuneration of Rs. 16 per day. 
The Pleader conducted operations with 


monumental incompetence and waste of 


time which should be taken into account 
when payment is made to him. The 
Subordinate Courts at Muzaffarpur have 
always possessed an unenviable reputation 
in regard to commissions and it is hoped 
that the learned District Judge. will 
bring matters into order in this respect 
and see that a reasonable and if possible, 
inclusive remuneration is fixed at the 
outset, that it is onthe basis of the low 
present-day fees of legal practitioners and 
that a most careful scrutiny of and check 
upon their bills of fees is made. Slackness 
in this regard and in. the selection of 
commissioners in respect of whom thorough 
competence should be the sole criterion, 
is a sure index that a judicial -officer is of 
inferior calibre and should be brought to 
the administrative notice of this Court. It 
is quite clear, first, that this junior 
Pleader ought not to have been appointed 
at all, and secondly, that he would have 
been excessively remunerated at one-third 
of the fee fixed. 

He apparently spent much time on 
counting mangoes (though the plaintiff 
was initially responsible for this incredible 
state of affairs, the commissioner ought 
to have had enough backbone to refuse or 
tocut very short the time so spent) and the 
proceedings went on until June 29, 1933, 
when, at the instance of the plaintiff the 
learned Subordinate Judge, a new officer, 
recorded an order appointing Babu 
Basanti Charan Sinha, a senior Advocate 
of the Court as commissioner with Babu 
Satdeo Narain as junior, the fee of Rs, 16 
to be divided between them in the ratio 
of two to one. This order was apparently 
made with the consent of the parties, 
Clearly something had to be done; but 
the learned Subordinate Judge appears 
to have acted without proper circumspec- 
tion. Two days later he recorded that 
the Senior commissioner had applied for 
special fees of Rs. 32 per day and passed 
the following ill-considered order in the 
absence of the parties: 

“I think he deserves consideration and I allow 

“him Rs. 32 per diem consisting of six hours, I 
fix the fesof the junior commissioner at Rs.6 per 
diem forsix hours. The junior commissioner will 


have practically not to do much, but only to help the 
senior commissioner.” . 


It appears however that all the subse- 
quent recording of evidence has been made 
by the junior commissioner though in the 
presence - of the senior commissioner, 
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The plaintiff was to pay the costs of the 
partition in the first place. It may be 
mentioned that the value of the estate is 
supposed to be three lakhs of rupees of 
which Rs. 70,000 was said to bein cash, a 
suggestion denied by the defence. Apart 
from the cask, practically everything 
apepars to be entered in the earlier in- 
ventory. A monthly allowance of Rs. 165 
was directed tc be paid to the plaintiff. 
The plaintif peid in nothing towards the 
costs. Proceedings were taken for the 
appointment of a receiver and eventually 
defendant No. 1 was appointed “by the 
High Court to be receiver and at once 
found himself involved in very great 
difficulties. On July 1 last, on which he 
passed the ordsr now impugned fixing the 
fees of the commissioners, the learned 
Subordinate Judge further ordered: 

“The plaintiff is only getting maintenance from the 
receiver defendant No, 1 under the orders of the 
Court and the entire estate is in the hands of the 
receiver. Soit will be proper to order the receiver 
defendant No, 1 to deposit Rs, 1,000 as commis- 
sioner's fee in advance by July 15,1933. Unless the 
fee is deposited by the aforesaid date, the werk WÉ 
commission will be stopped and defendant No. 1 “ill 
be removed from the receivership,” 

Three days later, defendant No. 1 applied 
for the reduction of the fees paid to the 
commissioners and that the plaintiff should 


deposit them. The Subordinate Judge 


recorded thatthe petitioner was obstruct- ' 


ing the work of the commissioner as 
receiver of the property and was taking 
advantage of his position as such and 
called to him to show cause within seven 
days why he should not be removed from 
the receivership on those grounds and for 
troubling the Court without any ground 
whatsoever. Defendant No. 1 was brow- 
beaten into acquiescence. Apparently at 
the request of the commissioner there was 
a subsequent order upon him to makea 
further deposit of Rs. 2,000. This Court 


cannot but disapprove the methods 
adopted by the learned Subordinate 
Judge. His orders are of an unnecessarily 


coercive characterin language and sub- 
stance. In particular, bis action in 
increasing the fee of the senior commis- 
sioner was ill-advised. The estate had 
been already apparently bled white by 
the fees and delays of the first commis- 
sioner under his predecessor’s laxity, and 
to increase behind their backs the fees 
agreed upon by the parties from Rs. 16 to 
Rs. 38 was oppressive. 


Many adequate and expeditious commis- 
sioners would have gladly accepted a fee 
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of Rs. 10 to Rs. 16. Again he does not 
appear to have considered, any more 
than his predecessor, the crucial question 
what accounting was necessary and what 
accounting is being done. Prima facie all 


that was necessary under the preliminary. 


decree was to ascertain what funds existed 
on a certain date. Apparently the 
commissioner has been taking accounts 
from 1919 when defendant No. 1 became 
karta of the joint family. The plaintiff 
besides petitioning that the commissioner 
Should be asked to count the mangoes in a 
gachi of which the fruit had been sold 
by defendant No. 1 for about Rs. 1,500, 
contested every item in the account books. 
The deposition of defendant No. 1 lasted 
about two hours and his cross-examination 
for 22 days. It is to be hoped 
that they were not days of six hours 
each. The receiver: has been so badly 
put to if for money that there has been 
on several occasions a question of his 
arrest. In short, the whole procedure has 
been deplorable. The blame lies partly 
with the plaintiff but largely with the 
Subordinate Judges who made unsuitable 
appointments at fees excessive in the 
circumstances and failed to give any 
guidance to the persons appointed. In 
fact the Advocate who appeared for both 
members of the opposite party, was 
entirely unable to state what it is that 
the commissioners are doing, even after 
their jomt appointment, on June 29. It 
is even stated that the second commis- 
sioner has been allowed time for two 
monthsmore. Clearly the learned Subordi- 
nate Judge acted with material irregul- 
arityin the exercise- of his jurisdiction in 
altering behind the backs of the parties 
fees to which they had agreed and which 
are oppressive, and in changing the orders 
as to initial payment of the costs of parti- 
tion. 

The petitioners have with reason sought 
the protection of this Court and it is 
incumbent upon the Court to protect them. 
The difficulty however is to discern how 
protection can be given. The orders of 
the presiding officers have so complicated 
matters that interference in the direction 
of the reduction of fees might even be 
harmful. The learned Advocate Mr. B. P. 
Singh for the petitioners urges that if the 
commission can be brought to a close 
within a week he will be prepared to face 
it. Butin the absence of particulars from 
the Court below, it isto be feared that the 


parties are at the mercy of the order” 
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already passed by that Court. Neverthe- 
less the Subordinate Judge must personal- 
ly see to the amelioration of the position 
so far as possible: above all, the proceed- 
ings are tobe expedited, particularly by the 
elimination of allirrelevancies aud restrain- 
ing the commissioners from prolonging the 
proceedings whether in their own interest 
or from defective guidance. The learned 
Subordinate Judge must inform himself of 
what the commissioners are doing and 
whether the Pleaders of the parties are 
turning the commissioninto an unchecked 
fee-making institution. The learned ‘Sub- 
ordinate Judge must ‘also see that the 
fees charged have been really earned 
before he passes. any of them for payment. 
He should further consider whether the 
payment of the first commissioner should 
not be at the rate of Rs.6 a day or less 
from the outset having regard to the 
work which he has done as compared with 
what was to be expected of a competent 
commissioner. 

As between the plaintiff and the defend- 
ants, it is clear that the plaintiff is 
mainly responsible for the intolerable 
prolongation of the proceedings. He 
manoeuvred to escape paying in the costs 
of the partition of which five-sixths were 
thus payable both initially and finally by 
the petitioners and took unfair advantage . 
of his success in this respect. Theestate 
as a whole will pay not more than Rs. 16 
per day for commissioner’s fee. The 
balance up to Rs. 22 per day, unless the 
Subordinate Judge is able to reduce it, 
as he should be able to do, will be payable 
by the plaintiff opposite party out of his 
own share and if any further costs than 
the sums already paid in have to be 
provided, the plaintiff will be called upon 
to pay. As the Court was largely to 
blame, costs cannot be given against the 
commissioner-opposite party. The peti- 
tioners are entitled to their costs from the 
plaintifi-opposite party: Pleader's feé: two 
gold mohurs. Let the order go down forth- 
with, 

N. Order accordingly. 
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_ BOMBAY HIGH COURT 
. Second Civil Appeal No. 455 of 1931 


February 1, 1933. 
' PATKAR AND BARLEE, JJ. 
` KESHAVLAL SAKHIDAS— 
pož APPELLANT 
versus 
AMARCHAND SOMCHAND— 
C RESPONDENT l 


Civil Procedure Code (Act V of 1908), ss. 11, 12, 
21, O.II,7r.2—Sale by mother acting as guardian 
of minor son—Suit for setting aside sale in original 
side of High Court when property is outside iis jurisdic- 
tion—Subsequent suit for possession—W hether barred 
under s. 11 or under O. II, r. 2—Purchaser, if can 
question jurisdiction of High Court in passing 
decree—Letters Patent (Bom), cl. 12— Evidence Act 
(I of 1872), ss.40,44—Adrerse possession—Plaintiff 
still a minor—Limitation, if runs. 

The property in suit belonged to one 5, the 
father of the minor plaintiff, After S's death, the 
mother ofthe plaintiff entered into an agreement to 
sell the property fora certain amount to <A and 
applied tothe High Court onthe original . side to 
be appointed the guardian of the person and 
property of her minor son. On such permission 
being granted to her, a sale deed was executed by 
her infavour of A, After the death of the plaint- 
iff's mother, his uncle filed a suit in 1924, for 
setting aside the appointment of the mother as 
guardian and for rescission of the agreement of sale 
and mesne profits. An ex parte decree was passed. In 
1929, the guardian filed a suit for possession of the 
property from B who alleged he was a tenant under 
A. A contended that the decree of the.High Court 
in the 1924 suit was without jurisdiction and not 
binding, that the suit was barred by s.. 12 and 
O. IJ, r.2, Civil Procedure Code and by limita- 
tion : 

Held, (i) that‘the suit was not barred by O. II, 
r. 2, as-the cause of astion in the previous suit 
was quite different from the cause of action 
in the subsequent suit and the cause of action 
for possession would not arise until the sale 
deed was set aside, andthe claim for possession 
could not have been: instituted on the original side 
of the High Court, as the suit would. necessarily have 
been a suit “for land” within cl. 12, Letters Patent, 
(Bom.) Saminathan v, Palaniappa (1),Shankar Vasudeo 
Thite v. Dattatraya Vishun Sardeshmukh (3), 
Nathu v. Budhu (4) 
(5), refered to. [p. 117 col, 2.] non 

(ii) that the suit of 1824 did not operate as res 
judicala as the High Court on the original side was 


not competent to grant relief for possession. [p.. 


"138, col. 1.) 

(iii) tifat the decree.of the High Court so far as 
it decided any question of title between the plaint- 
iff and the defendant in respect of immovable 
property situate outside its original side limita was 
without jurisdiction and. a nullity, [p. 118, col. 
ae that the decision of the suit on the original 

side of the High Court did not in any way bind 


the parties, and under ss, 40 and 44, Evidence Act,. 


A could prove that the decision was 
out jurisdiction, [ibid.] 


(v) that as the plaintiff was a minor no question 


passed with- 


of adverse possession arose and the suit was not- 


barred bytime, Phoolbas Koonwar v. Jogesh Sahai 
(13) and Moro Salashin v, Visaji Raghunath (12), 
relied Ch, [pA], col, lj 
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Under s. 11, Civil Procedure Code, the Court 5 
which .an issue is previously raised must be com- 
petent to try the subsequent suit or the suit in 


which the -issue is subsequently raised. Gokul 


Mañnddr’v. Pudmanund Singn (5), referred to. [P- 


198, col 14. 


SQ. A. from. the decision of District 


Judge, Thana. 


Messrs. G. N. Thakor and B. G. Thakor, 
for the Appellant. 

Messrs. H. C. Coyajee and G. P. Murdesh 
war, for the Respondent. ` 

Patkar, J.— The property in suit belong- 
ed to one Somchand, the father „of the 
minor plaintiff. After Somchand’s death, 
the mother of the plaintiff Amrutbai entered 
into an agreement to sell the property in 
suit for Rs. 10,251 to defendant No. 2, the 
appellant, in 1917 and applied to the High 
Court on the original side in February 
1918, to be appointed guardian of her minor 
son, the plaintiff Amarchand, of his person 
and property. In March 1918, she was ap- 
pointed guardian of the person and pro- 
perty, and permission was granted to her 
tocomplete the agreement. In April 1918, 
a sale deed, Ex. 64, was executed by her 
infavour of defendant No. 2. He carried 
out improvements and also fought out a 
litigation in respect of the land. After the 
death of the plaintiff's mother, the paternal 
uncle of the minor plaintiff brought a suit 
on the original side of the High Court in 
1924 forsetting aside the appointment of 
the mother as guardian and for rescission of 
the agreement of sale and mesne profits. 
Defendant No.2 filed a written statement 
taking exception to the jurisdiction of the 
Court and asking for compensation to be 
paid for the purchase price and for the 
improvements effected by him. He remain- 
ed absent and an ex parte decree was 
passedin December 1925, setting aside the 
appointment of plaintiff's mother as guard- 
jan and declaring the sale in favour of 
defendant No. 2 to be not binding on the 
minor. 

The present suit was brought in the 
First Class Subordinate Judge’s Court at 
Thana for possession of the property from 
defendant No. 1 who was a tenant on the 
land. Defendant No. 41 denied the plaint- 
iff's ownership and contended that he was 
a tenant of defendant 
No. 2:was made a party and contended that 
the decree of the High Court was without 
jurisdiction and not binding, that the present 
suit was barred by s. 12 and O. II,r. 2, 
Civil Procedure Code, that it was time- 
barred as the defendant was brought on 


No. 2. Defendant ` 


the‘record more than 12 years after his- 
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possession commenced and that the plaint- 
iff was not entitled to possession > without 
paying the purchase money and adequate 
compensation for the improvements ‘he had 
made. The learned Subordinate Judge 


held that the suit was not barred by O. IL, . 
r. 2, that the suit was not barred by limita-. 


tion, that the decree on the original side of 
the High Court was not without jurisdiction, 
that the defendant’s contention was barred 
by res judicata and thatthe plaintiff was 
entitled to possession of the suit property 
from the defendant without making any 


payment for improvements, though he 


recorded a finding that out ofthe sale price 
of Rs. 8,551 made up of Rs. 3,300 which were 
paid for the satisfaction of the mortgage 
effected by the plaintiff's father on the pro- 
perty in suit, and Rs. 5,251 deposited with 
the Accountant-General and withdrawn by 
the plaintiff's present guardian, constituted 
benefit to the minor plaintiff, but that claim 
ought to have been made under s. 41, 
Specific Relief Act, in the suit on the 
Original Side of the High Court, under s. 39, 
Specific Relief Act. 

The lower Appellate Court held that the 
High Courton the original side had juris- 
diction to set aside the sale and that deci- 
sion operated as res judicata, that the 
decree of the High Court nullified the defend- 
ant’s title and rehabilitated the plaintiffs 
title to immediate and unconditional pos- 
session, that the claim for compensation 
could not be put forward in the present sult 
for possession, and that the appellant might 
pursue his independent remedy, if any, ina 
different suit. It is contended on behalf af 
the appellant that the presentsuit is barred 
under O. IL, r. 2, that the decision of the 
High Court did not operate as res judicata, 
that the High Court decree is a nullity as 
the High Court had no jurisdiction to set 
asidethe sale in respect of property which 
was situate beyond the jurisdiction of the 
original side, and that the suit was barred 
by limitation on account of the defendant's 
adverse Possession. 

The first question: is whether the. suit is 
barred under O-‘II,‘r. 2. It is contended 
that as possession was not asked for in the 
suit on the original‘side of the High Court, 
the present suit for possession in the First 
Glass Subordinate Judge's Court is barred 
asnoleave was granted under O. U,r. 2, 
sub-r. (3), Civil Procedure . Code. The 
plaintiff could not have asked for possession. 
in the suit on the original side of the High 
Court as the suit would have been ‘for land’ 
and the property was situated outside the 
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jurisdiction of the original side limits of 
the High Court. The cause of action in.the 
previous suit was quite different from the 
cause of actionin the present suit. The 
plaintiff could not have asked for possession 
until the sale was set aside. The property 
being outside the jurisdiction of the original 
side of the High Court, it could not. have 
granted the relief for possession, In 
Saminathan v. Palaniappa (1), it was held 
that although the claims in the two suits 
arose out of the same transaction, they 
were in respect of different causes of action, 
and therefore the second acticn was not con- 
trary to s. 43 of the old Code corresponding 
to O. LI, r. 2, Civil Procedure Code and could 
be maintained. It was held that the section 
is directed to securing the exhaustion of the 
relief in respect of a cause of action and nos 
to the inclusionin one andthe same action 
of different causes of action even though they 
arise in the same transaction. The same 
view was taken in Shankar Vasudeo Thite v. 
Dattatraya Vishnu Sardeshmukh (2). The 
cause of action for possession. would not 
arise until the sale deed was set aside, and 
the claim for possession could not have been 
instituted on the original side of the High 
Court, as the suit would necessarily have been 
a suit ‘for land’ within cl. 12, Letters Patent. 
I may in this connection refer to the cases of 
Nathu v. Budhu (3) and Krishnaji v. San- 
gappa (4), where it was held that though a 
claim for possession might have been made, 
it wasnot obligatory upon the plaintiff to 
make a claim for possession in a suit for 
specific performance, and a second suit for 
possession would not be barred by res 
judicata or s. 43 of the old Code or O. II, 
r. 2, of the present Civil Procedure Code. I 
think therefore that the present suit is not 
barred by O. II, r. 2. 

The second question is whether the 
defendant's contentions are barred by 
the principle of res judicata by reason 
of the decision in the suit of 1924 on the 
original side of the High Court, The 
present suitis for possession of the land 
and the High Court on the original side 
could not have entertained this subsequent 
suit for possession, as the suit would have 
been “for land” and the whole of the land. 
was outside the jurisdiction of the original 

(1) 26 Ind, Cas 228; 41 I A142; 180 W N 617; 

7 New Law Rep. 56; 83 L JPO 134; (1914) A O. 


2.110 L T913 (P QO). 
115, een is A IR 1929 Bom. 460; 31 
Bom LR 1123, Ind, Rul. (1930)-Bom. 156. - 

(3) 13 B 537. 

(4) 86 Ind. Oas. 137; AI R 1925 Bom, 181; 27 Bom, 
L R42. 
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side limits of the High Court. It is clear 
from s. 11, Civil Procédure Code, that the 
Court in which an issue is previously raised 
must be competent to try the subsequent 
suit or the suit in which the issue is subse- 
quently raised: See Gokul Mandar v. Pud- 
manund Singh (5). The decision of both 
the Jower Courts have been arrived at by an 
erroneous view of the application of the 
principle of res judicata. If the decision 
in the previous suit on the original side of 
the High Court does not operate as res judi- 
cata, all the questions in the present suit 
must be investigated afresh on the evidence 
led in the present suit, and the decision of 
the lower Courts must be set aside on this 
ground alone, 

But it is contended on behalf of the res- 
pondent that the sale deed was set aside 
by the High Court, and therefore, the de- 
fendant’s title on the strength of the sale 
deed is extinguished and he cannot re- 
agitate that question in the present suit 
and reliance is placed on the decision in 
the case of Rajaram v. Central Bank of 
India (6). The facts in that case are quite 
different from the facts in the present case. 
In that case a decree was passed in a suit 
which was good according to the law then 
existing, but the decree was sought to be 
set aside in a separate suit on the ground 
that the subsequent decision of a Full Bench 
altered the law, and it was held that a 
decided case could not be re-opened merely 
because the view that was taken on a 
question of law ın that case was subsequent- 
ly upset in another case between different 
parties. It appears that the decision of the 
Full Bench, that was relied upon before 
Fawcett, J., as creating a change in ihe 
view of the law, was itself set aside by 
another Full Bench of the High Court in 
Hatimbhai Hassanally v. Framroz Eduljee 
(7) and on that ground the appeal against 
the judgment of Fawcett, J., was dismissed: 
see p. 720* of the same volume. 

Having regard tomy view that the deci- 
sion im the suit on the original side of the 
High Court does not operate as res juaicata, 
it is not necessary to go into the question 
whetaer the High Court had jurisdiction to 
to set aside the sale. Two reliefs were ask- 
*ed forin the High Court, first, for setting 

aside the appointment of the mother Amrut. 


(5) 29 C 707; 29 I A 196; 8 Sar, 823 (P O). 

(6) $8 Ind. Cas. 341;A 1 R 196 Bom. 481; 28 
Bom. L R 879. 

(7) 104 Ind. Cas. 8; AI R1927 Bom. 27§; 51 B 
516; 29 Bom. LR 498 (F B). 
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bai as guardian of the “minor plaintiff, and 
secondly, for setting aside the sale in favour 
of defendant No. 2 on the ground that 
Amrutbai was erroneously stated to be 
living within the jurisdiction of the original 
side of the High Court and that a false al- 
legation was made as to the value of the 
property to the plaintiff's mother. The 
original side of the High Court had juris- 
diction to set aside the order made by that 
Court under its inherent jurisdiction if it 
came to the conclusion that the order 
for appointment of the guardian was Wrong- 
ly obtained. I think, so far as thaf relief 
was concerned, the original side of the High 
Court had jurisdiction, but in so far as the 
High Court declared that the saledeed was 
invalid and operated to extinguish the title 
of the defendant to that land as purchaser, 
the suit would be in myopinion primarily 
a suit for the determination of title to im- 
movable property and would be a suit “for 
land” within the meaning of cl. 12, Letters 
Patent, according to the Full Bench decision 
in Hatimbhai Hassanally v. Framroz Edul- 
jee (T). The decree of the High Court so 
far as it decided any question of title bet- 
ween the plaintiff and the defendant in 
respect of immovable property situate out- 
side its original side limits was without ju- 
risdiction and a nullity. . 

The learned District Judge therefore, 
erred in holding that the decree nullified 
the defendant’s sale and rehabilitated the 
plaintiff's title to immediate and uncondi- 
tional possession. I have already reached 
the conclusion that the decision of the High 
Court did not operate as res judicata even 
apart from the fact that it had no jurisdic- 
tion to decide a question of title to land 
outside the limits of its original jurisdiction, 
The learned District Judge further erred 
in relying on s. 21, Civil Procedure Code 
and holding that the objection on the 
ground of jurisdiction must be considered 
to have been waived on the ground that it 
was not pressed before the High Court. The 
First Class Subordinate Judge is not an 
appellate or revisional Court from the deci- 
sion of the original side of the High Court, 
and s. 21 therefore has no application. I 
think therefore that the decision of the 
suit on the original side of the High Court 
does not in any way bind the parties, and 
under ss. 40 and 44, Evidence Act, the 
defendant could prove that the decision 
was passed without jurisdiction, It would 
therefore follow that both the Courts erred - 
in not going afresh into all the questions 
of fact in this suit on the erroneous ground 
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that the decision in the High Court suit 
operated as res judicata. 

It is urged on behalf of the respondent 
that compensation ought to have been 
asked for when the suit for rescission was 
brought under s. 41, Specific Relief Act. 
On the other hand, it.is urged on behalf of 
of the appellant that ifitis held that the 
salerdeed is not binding on the minor 
plaintiff in the suit and the plaintiff is 
awarded possession from the defendant, 
the question of compensation in the shape 
ofthe feturn of the purchase money and 
for improvements can be gone into under 
ss. 64 and 65, Contract Act, according to 
the decision in Harnath Kunwar v. Indar 
Bahadur Singh (8), or under s, 51, Transfer 
of Property Act, according to the decision 
in Harilal v. Gordhan (9), or s. 41, Specific 
Relief Act, according to the decision in 
Limbaji v. Rahi (10), and reliance was also 
placed on Mayne’s Hindu Law, paras. 219 
and 220. As the point has not been gone 
into by the lower Appellate Court, and 
the necessary facts have not been found, 
it is unnecessary to deal with the ques- 
tion in this appeal. That question will 
have to be gone into by the lower Appel- 
late Court after remand. The last point 
urged on behalf of the appellant is that the 
suit is barred by limitation on account of 
the adverse possession of the defendant. 
The plaintiff is still a minor and no ques- 
tion of adverse possession arises: s2e 
Phoolbes Koonwar v. Jogesh Sahai (11) and 
Wg Sadashiv v. Visajzi Raghunath 
12). 

I think therefore that the present suit is 
not barred by limitation or by O. II,r. 2 


and that the contentions of the defendant ` 


are not barred by the decision in the suit 
on the origina! side of the High Court. 
The result therefore is that the decree of 
the lower Appellate Court must be revers- 
ed and the case must be sent down to the 
lower Appellate Court for decision on the 
merits as regards the other issues arising 
in the case. Costs in this appeal will be 
costs in the appealin the lower ‚Appellate 
Court. 

(8) 71 Ind. Cas. 629: A IR 1922 P 0403: 501A 
69: 45 A179; 9 O& ALR 270;9 OLJ632; 44 M 
LJ 489; 370 LJ 346; 27 OW N 919,18 L W 383; 
26 O O 223; 33 ML T,216;5 PLT 231; 2 Pat. L 
R 227 (P O). 

(9) 105 Ind, Oas. 722; AI R 1927 Bom. 611; 51 B 
1047; 29 Bom LR 41t. f i 

(19) 83 Ind. Cas 643; AI R 1925 Bom. 499; 49 B 
576; 27 Bom. L R 621° 

UL) 10226; 3 IA7; 3 Sar. 573; 3 Sather 236 


(12) 16 B 536, 
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Barlee, J.—One Somchand died in 1919 
leaving a minor son, the plaintiff, and a 
widow Amrutbai. The last named con- 
tracted on behalf of her son to sell certain 
land at Ghatkopar to the {defendant-appel- ' 
lant Sanghani. With the object of making 
his title secure she petitioned this Court 
for a certificate of guardianship and for 
express authority to complete the sale; and 
on March 16, 1918, the Court made an order 
appointing her guardian and authorizing 
the sale. The sale was completed and 
Sanghani entered into possession. 

Amrutbai died in or about 1923 and 
the minor’s uncle as next friend filed a 
Suit, No, 4157 of 1924, in this Court to have 
it declared that the guardianship appoint- 
ment was invalid and for its cancellatior; 
for the cancellation of the authority to sell 
and for a declaration that the sale did not 
bind the minor and for cancellation of the 
sale deed. Mr. Sanghani appeared in 
person and protested that the Court had no 
jurisdiction. He put forward other pleas as 
well but did not take any further part in 
the proveedings; and, in consequence, the 
Court made an ex parte decree which 
embodied the various reliefs prayed for 
in spite of the obvious defect in the 
plaint .that the plaintiff was seeking 
equitable relief though, if his story were 
true, he should have sued for possession. 
Having succeeded in this Court the guardian 
proceeded to file a suit for possession in the 
Thana Court. Mr. Sanghani relied on his 
sale deed, and pleaded that the suit was 
barred by O. D, r. 2; and that the High 
Court decree was a nullity since the land in 
suit was outside the town and island of 
Bombay. The Court however held that the 
defence was barred by the previous decree 
and refused to consider the case on 
the merits. His appeal to the District Court 
was summarily dismissed. 

Obviously the most important question 
we have to answer is that of jurisdiction 
and the answer depends on whether æ suit 
to cancel a sale deed of land is to be 
classed as a suit for land. It has been 
urged that the cause of action was fraud, 
and thatthis Court had jurisdiction to 
cancel both the order made by itself and 
the authority to sell which it had given in- 
asmuch as the fraud was committed in 
Bombay within its walls. That argument 
would be unimpeachable were it not that 
Amrutbai’s death had put an end to her 
guardianship and authority and there was no 
existing order under the Guardians and 


Wards Act to cancel. 
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_ What the plaintiff wanted was to undo 
what the lady had done on the strength of 
the appointment and authority, and we have 
to-consider whether “the suit to cancel the” 
sale deed ‘was or was not a suit for land. 
On this point we have been referred tothe 
Full Bench case of Hatimbhai Hasnaally 
v. Framroz Eduljt (7) and we need go no 
further: The actual decision was that a suit_ 
on a mortgage executed in Bombay of lands 
outside Bombay was a suit to recover a 
debt and not for land, and it is not a 
direct authority. But. the subiect was 
exhaustively treated by all the Judges. 
and the majority were of opinion that in 
the wordsof Patkar, J: at p. 692* | 

“The words a ‘suit for land’ means a suit in 
which the substantial question is the right to 
land or the primary object of which is to establish 
claims regarding title or possession of immovable 
property.” «3-300 

Marten;C. J.; held at p.543* that a suit for 
a declaration and: injunction “may in sub- 
stance -be a suit for land,” and cited 
Vaghoji v. Camaji (13), a converse case to 
this, and Sudamdih Coal Co. Ltd v. Empire 
Coal Go. “Ltd.(14), where it was held that 
the terms ‘suit for land” extends to a suit 
for compensation for wrongto land where 
the substantial question is the rightto the 
land. But apart from authority I am in 
full agreement with my learned brother. 
The decisive factor is the object of the 
litigation; and the real: object in this case 
was to recover the land, The cancellation 
of the document of sale, if necessary, was 
merely ‘a . means to that end. In con- 
sequence of this finding the appellant is 
entitled to defend the action on the merits 
and the case must go back. The discussion 
of the..other pointsis academic and I shall 
refer to them only briefly. Mr. Thakor has 
no authority forhis argument that a claim of 
the guardian of a-minor can be time-barred, 
though the minor who is giventhree years 
beyond the age of his attaining majority, 
is not barred. The point is - concluded 
by Moro Sadashiv v. Visaji Raghunath (12). 
and Morendra Nath Phari v. Bhupendra 
Narain -Roy (15). - The learned Counsel has 
relied also on QO: JI,r.2 and contends that 
even ifthe plaintiff had a choice of Courts 
he should have chosen the one at Thana 
* which could have given him all his reliefs, 
and that when hechose to sue in Bombay 
he debarred himself from claiming the 
relief of posscssion and cannot now seek it 


(13) 29 B 249: 6 Bom. LR 958. 
(14) 3 Ind Cas. 581; 42 0 942. 
(15) 23 0 374. 
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ina separate suit. Mr. Coyajee replies- 
that the minor had no cause of action -to 
sue for possession so long as the sale deed 
was in his way but had first to have it 
cancelled. The point is of no importance 
now that we have held that this Court had 
no jurisdiction; but with respect, I am of 
opinion that Mr. Thakor’s view is the 
correct one. The minor could have asked 
for both cancellation and possession on the 
ground of fraud and trespass and that is a 
very unusual form ofclaim. 

Lastly, Mr. Coyajee has cited Rajaran 
v. Central Bank of India (6), but E agree 
with my learned brother that this decision 
does not prevent our deciding this case 
in favour of the appellant and remanding 
it for a hearing on the merits. The 
plaintiff Rajaram had mortgaged lands 
in Andheri and onthe suit in this Court 
by the mortgagee bank an order for sale 
was made. At the time the Court was 
justified by the ruling in Yashvantrao 
Holkar v. Dadabhai (16) in ‘assuming 
jurisdiction. Yashwantrao Holkar v. Dada- 


-bhai (16), was upset by the Full Bench 


decision in India Spinning & Weaving Co. 
v. Climax Industrial Syndicate (17), which 
ruled thata suit by a mortgagee for 
sale was a suit for land. Rajaram there- 
fore sued in this Court for a declaration 
that the decree against him was a nullity. 
But Fawcett, J., decided against him and 
held that the Court passing the decree 
for sale was compeient to deliver the 
judgment’.it did within the meaning of 
s. 44, Evidence Act and had sufficient 
jurisdiction to bring the case within s. 11, 
Civil Procedure Code. I need not referto 
the reasoning of the learned Judge since 


‘itis obvious that the facts were materially 


different from those in our case. In effect 
Fawcett, J., was being asked to alter a 
decree of his own Court on the ground 
that it was wrongly decided. That he 
had no power to do. Order XX, r. 3, 
expressly prohibits a Judge from altering 
a judgment once signed except as 
provided by s. 152 or on review and 
there was no mere clerical error to be 
corrected and no ground for review. It 
was not permissible for the plaintiff to avoid 
this express prohibition by filing a plaint 
instead of a review petition. Nor has a 
Judge power to hear an appeal against his 
own decision even if the appeal petition is 
disguised as a plaint. But here the Thana 
(16) 14 B 353. 


(17) yt Ind. Cas, 847; [AIR 1826 Bom, 1; 20 B 
1, 27 Bom, L R 128), 


' bringing to his notice. 
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Court was not asked to alter a decree of 
the High Court. It was merely asked 
to ignore it on the ground that it -was 


not a decree of a competent Court under* 


s. 44, Evidence Act, and s. 11, Civil Proce- 
dure Code, by implication empowers 
Courts toignore orders issued by Courts 
without authority. If the Thana Court 
was bound to accept the High Court decree 
the said sections are meaningless and 
useless, ` 
N. Decree reversed, 
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Criminal Revision Petition No. 319 of 1933 
April 5, 1933 
PANCKRIDGE AND PATTERSON, JJ. 
SHANTARAM SHARMA—CompPLaAINANT— 
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VErSUS 
KANAI LAL JATIA AND ANOTHER— 


ACOUSED —OPPOSITE PARTY 
Criminal Procedure Code (Act V of 1693), s. 528— 


Transfer of case—Discretion—Setting aside of order. 


—Regard to. circumstances of case—Necessity of— 
Previous knowledge of facts—Whether a disqualtfica- 
tion for enquiring Magistrate. 

Section 528, Criminal Procedure Oode, does not 
contain words which have the effect of fettering 


the discretion of the Chief Presidency Magistrate - 


or other Magistratesin transferring cases from the 
files of Magistrates subordinate to them. Before 
such an order is made the Magistrate must and 
should have reasons and those reasons should be 
such as the law regards as satisfactory from the 
point of view of princivle If the accused persons 
are prejudiced by the factthat they have no locus 
standi before the issue of process, it is not the pro- 
per way to counteract that prejudice by ordering 
the case to be dealt with by a particular Magistrate 
who happens to have knowledge of matters which 
the law prevents persons complained against from 
So far as from previous 
knowledge ofthe facts being a qualification forthe 
enquiring Megistrate, it isin many cases a dis- 
qualification. An order oftransfer is entirely a 
matter of discretion Land in setting}it aside the 
circumstances of the particular case should not be 
disregarded. 

Messrs. N. K. Basu, P. C. Chatterjee, 
Nagendra Nath Banerjee and Bireswar 
Chatterjee, for the Petitioner. 

Messrs. A. N. Choudhury, S. K. Sen and 
Satindra Nath Mukherjee, for the Opposite 
Party. 


'Panckridge, J.—This isa Rule obtained 
by the petitioner Shanta Ram Sharma 
calling upon the Chief Presidency Magis- 
trate and the opposite parties to show 
cause why an order of transfer made’ by 
him on March 25, should not be set aside. 
The complainant is a munim gomastha 
of a firm known as Dilshukhory Sagrmul 
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and the opposite parties are members of 
å firm-known as Mahaliram Ramjidas, 
opposite party No..l being a partner and 
opposite party No. 2 being a ° gomastha of 
that firm. It appears that. Dilsukhory 
Sagarmull instituted a suit m 1930 against 
the firm of Mahaliram Ramiidas on the 
allegation that the plaintifs had advanc- 
ed a lac of rupees to the defendants. 
Among other defences taken was that 
the sum had never in fact been advanc- 
ed and that if it had been advanced 
the borrower was not the firm of Mahali- 
ram Ramjidas but a deceased partner, 
Gajanand Jatia. In the course of the 


‘litigation the plaintiff obtained an order 


for affidavit of documents. The defend- 
ants filed an affidavit, disclosing certain 
entries made in the latter part in 1928 
which, it is said, supported. their case 
that the advance had neVer. been made. 
On various dates in “March. 1931, the 
plaintiffs inspected the d6¢uments disclosed 
by the defendants including the entries 
I have mentioned. Owing to the course 
the litigation took, it became unnecessary 
for the Court to decide whether or not 
the books of the defendant were genuine 
on this point and the suit was dismissed 
with costs. 

The defendants then successfully applied 
to my learned brother Buckland, J., who 
had tried the case to make a complaint 
to the Chief Presidency Magistrate that 
in giving evidence in the case Sagarmull, 
a partner of the complainant firm, had 
wilfully given false evidence and thereby 
committed an offence punishable under 
s. 193, Indian Penal Code. The Chief 
Presidency Magistrate issued processes, 
tried the case and convicted Sagarmull. 
Sagarmull appealed to this Court but 
his appeal was dismissed. He has now 
applied for special leave to appeal” to 
His Majesty in Council and I understand 
that he is now on bail pending the déci- 
sion of the Privy Council. In the com- 
plaint filed on March 20, 1933, it ig alleged 
that the entries in the cash books in 
1928-29, which were inspected in the cir- 
cumstancee I have mentioned, are forgeries. 
The complaint does not state on what 
materials this allegation is based ard 
merely alleges that the complainant has 
since made further enquiries into the 
whole affair with the result which I have 


indicated. Nothing is stated in the com- 


plaint about the conviction of Sagarmull 
for perjury and it appears to “me that the 
complaint is most disingenuous and is 
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intended to give an impression that the 
proceedings before Buckland,'J., terminated 
in an amicable compromise, 

On the allegations made in the com- 
plaint the Additional Chief Presidency 
Magistrate on the application of the com- 
plainant issued a search warrant for the 
books which it is alleged were forged. 
The opposite parties at once went before 
the Additional Presidency Magistrate and 
on their undertaking to produce the books, 
he stayed execution of the search warrant 
and subsequently set it aside. Embolden- 
ed by their success the accused then 
presented a petition to the Chief Presidency 
Magistrate asking him to transfer the 
case from the file of the Additional Presi- 
dency Magistrate to his own file on the 
ground that it. would be more convenient 
and expeditious ‘for the Chief Presidency 
Magistrate to deal with the matter him- 
self. The Chief: Presidency Magistrate 
heard the parties‘and made an order under 
s. 928, Criminal Procedure Code, trans- 
ferring the case to his own file. The 
reasons he has given are that he considers 
that by suppressing the fact of the con- 
viction of Sagarmull the complainant 
wrongfully obtained the search warrant 
which the learned Additional Presidency 
Magistrate would have declined to issue 
ex parte had he been in possession of 
the whole history of the previous relations 
between the parties. He also states that 
inasmuch as the accused persons will 
have had no locus standi before the Ad- 
ditional Presidency Magistrate or before 
any other Magistrate who deals with the 
case under Chap. XVI, Criminal Procedure 
Code, he apprehends that advantage will 
again be taken of the Additional Presi- 
dency Magistrate’s lack of acquaintance 
with the details of the case. He states 
that as he is aware of the whole history 
of the litigation he thinks that in the 
interests of justice he should hold the 
enquiry himself. 

The gfound on which the complainant 
has obtained this Rule is that the reasons 
given by the Chief Presidency Magistrate 
are insufficient and erroneous. In sg. 522, 
there are no words which have the effect 
of fettering the discretion of the Chief 
Presidency Magistrate or other Magistrates 
in -transferring cases from the files of 
Magistrates subordinate to them. At the 
same time it is in my opinion beyond 
argument that before such an order is 
made the Magistrate must and should 
have reasons and those reasons should be 
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such as the law regards as satisfactory 
from the point of view of principle. In 
my opinion the reasons given by the 
Chief Presidency Magistrate are open to 
criticism and 1 should sincerely regret 
it if anything I say or any order I make 
lent colour to the view that a Magistrate 
is exceptionally qualified to deal with 
particular cases because he approaches it 
with a knowledge of facts, whether that 
knowledge be derived from what he has 
learnt in his personal capacity or from 
what has come before him in his judicial 
capacity. Jf the accused persons are pre- 
judiced by the fact that they have no 
locus standi before the issue of process 
it is not the proper way to counteract 
that prejudice by ordering the case to be 
dealt with by a particular Magistrate who 
happens to have knowledge of matters 
which the law prevents persons complain- 
ed against from bringing to his- notice. 
So far as from previous knowledge of the 
facts being a qualification for the enquir- 
ing Magistrate it is in many cases a 
disqualification. 
- This being so, the question arises whe- 
ther we should set the order aside, for 
it js entirely a matter of discretion in 
the exercise of which we feel we cannot 
disregard the circumstances of the parti- 
cular case. The complainant is not a 
person in whose favour J feel disposed 
to interfere. The delay between the 
production of the books in 1931 and the 
institution of the proceedings is not ex- 
plained. Moreover, I agree with the 
Magistrate that the complainant was 
guilty of disingenuous conduct in not 
saying anything in his complaint as to 
the events which happened after the 
dismissal of his employer's suit. His 
personal interests are admittedly not 
involved and so he cannot take it as a 
personal injustice if we decide not to 
accede to his application. So far as the 
previous knowledge is concerned the two 
Magistrates are very much in the_ same 
position because in connection with’ the 
proceedings for setting aside the” search 
warrant affidavits have been filed. which 
put the Additional Presidency Magistrate 
in possession of the facts relative to the 
previous litigation. We see no reason to 
suppose thatthe Chief Presidency Magis- 
trate will not deal with the complainant’s 
petition fairly and indeed it hasnot been 
serlously suggested that any intentional 
bias on his partis to be apprehended, 
Were the position different and had the 
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transfer been made to a Magistrate with 
knowledge of the facts against the wishes 
of the accused I should not have hesitated 
for a moment to set the order for trans- 
fer aside on the application of the accused. 
However, in the circumstances of the case 
we consider that the conduct of the com- 
plainant has not been such that we ought 
to interfere at his instance and we do 
not think that there is any chance of 
failure of justice if we discharge the Rule. 
The Rule is accordingly discharged. 

Patterson, J.— I agree. 

N. Rule discharged. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 28 of 1933 
September 4, 1933 
Youne, d. 
SHEO NARAIN AND ANOTHER—DEFENDANTS 
—APPELLANTS 
VETSUS 


DISTRIOT JUDGE, SHAHJAHANPUR 


AND ANOTHER — PLAINTIFFS — RESPONDENTS 

U. P. District Boards Act ( X of 1922), s. 71— 
Suit by servant of District Board for injunction 
restraining the Board from dismissing him—Main- 
tainability of—Disobedience of order—Contempt of 
Court—Effect of order stayed by higher Court— 
Whether proper—Hxpression of opinion by executive 
officer—W hether material. 

Although in the ordinary case of a master and a ser- 
vant an injunction certainly would not lie restraining 
a master from dismissing his servant and the remedy 
of the servant, if he was wrongly dismissed, would be 
for damages, yet inthe case of the District Board the 
servants are governed by statute. Unders. 7], District 
Boards Act, the Board may punish or dismiss a 
secretary subject to the rules made under the 
authority of the statute by the Local Governments. 
Consequently it would be open for a dismissed 
servant to allege that the rule had not been com- 
plied with and that therefore he was not legally 
dismissed from his office. -He would then be in a 
position to ask the Court for an injunction, Wher 
the Board is prohibited by injunction from interfering 
with the employment of a person, as secretary, tha 
action of the Board in confirming another person as 
secretary, constitutes disobedience of the order of in- 
junction of the Court and hence it is an open and wilful 
contempt. |p. 123, col. 2; p. 124, col. 1 

The effect of any order may be stayed bya higher 
Court, 4. e, that a higher Court may prevent an 
order from being acted upon for any length of time 
which the Court wishes. [p 124, col. 2.} 

No expression of opinion by any executive officer is 
material in acivil orother action, A Judge should 
consider ;the “matter before him entirely , without 
reference to the expressed opinion of any Govern- 
ment Officer. [p. 125, col. 2.| 

F.C. A. from an orderof the District 
Judge, Shahjahanpur; dated February 2; 
1933. | 

Sir Tej Bahadar Sapru, Messrs. S. N Sen, 
Shiva Prasad Sinha, Hazari Lal Kapur, 
N.C.Sen, Jamil Alam and S. N. Misra, 


for the Appellants. 


SHEO NARAIN V. DISTRIOT JUDGE, SHAHJAHANPUR 


123 

Messrs. Muhammad Ismail, K. N. Katju, 
N.P. Asthana, Saila Nath Mukerji, Shabd 
Saran and M. L. Chaturvedi, for the Res- 
pondents. 

Judgment.—This is an appeal from 
the order of the learned District Judge 
of Shahjahanpur by which order he 
committed Rai Bahadur Pandit Sheo 
Narain Misra, the Chairman of the Dis- 
trict Board of Shahjahanpur and Bar- 
dar Indar Singh, the engineer and acting 
secretary ofthe Board for six months, for 
contempt of Court. Both these persons ap- 
peal against the order of the learned District 


Judge. 
There apparently was friction in the 
District Board of Shahjahanpur between 


the Chairman and the members. of the 
Board onthe one hand, and Mr. ‘Kailashi 
Nath Kapoor who was secretary and had 
held that office for some 12 years, on the 
other. The result was that by a resolution 
dated June 22, 1932, the Board dismiss- 
ed Mr. Kailashi Nath from his office 


alleging as reason therefor, firstly, the 
economic situation and the desirability 
of amalgamating the offices of the 


engineer and the secretary, and, secondly, 
that Mr. Kajilashi Nath was unsatisfactory, 
incompetent, and had been creat- 
ing friction among the members of the 
Board. 

On June 23, ‘Mr. Kailashi Nath filed a 
suit for an injunction restraining the de- 
fendants from interfering with the discharge 
of his duties as secretary and prohibiting 
them from illegally discharging him from 
that office. I would like to note here that 
though in the ordinary case of a master 
and a servant an injunction certainly 
would nol lie restraining a master from 
dismissing his servant, the remedy of the 
servant, if he was wrongly dismissed, 
would be for damages; but in the 
case of the District Board they are govern- 
ed by a statute. Under s. 71, District 
Boards Act, (X of 1922) the Board may 
punish or dismiss a secretary subject to 
the rules made under the authority of the 
statute by the Local Government. The 
rules in accordance with the statute have © 
been framed by the Local Government? 
Rule 3 enacts as follows: 

“No officer or servant shall be dismissed without 


a reasonable opportunity being given to himof 
being heard in his own defence, ete.” 


It is clear therefore that it would be open 
for a dismissed servant to allege that the 
rule had not been complied with and that 
therefore he was not legally ,dismissed 
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from his office. He would then beina 
position to ask the Court for an injunction. 
The learned Munsif before whom the suit 
was filed, issued an interim injunction in 
terms of the motion. He issued notice to 
the Board and its Chairman to show cause. 
On hearing the motion the learned Munsif 
discharged the -interim injunction. That 
was on July 6, 1932. No sooner was the in- 
junction discharged, than the Ohairman of 
the Board appointed on his own jnitiative 
Mr, Indar Singh to act as secretary in place 
of Mr. Kailashi Nath. The same day 
however the plaintiff filed an appeal in 
the District Judge’s Court and asked for 
an injunction. The District Judge passed 
an order staying the order of ihe Munsif 


KAN | 


plication ih which he recorded the fact 
that another secretary had been appoint- 
ed by him ‘and in which he said the Board 
was in an awkward position. He asked 
for the direction of the Court and said 
that the order passed by the Court would 


be promptly obeyed. Nothing was how- 


ever done either upon this application 
by the Board or on the application 
of the plaintiff until July 23. On that 


date the learned Judge passed this 


der: 

“The order discharging the interim injunction 
granted by the Munsif was stayed by me on the 
6th instant, It stands and shall stand good till 
the disposal of the appeal. I would not however 
stand in the way of the District Board's doing 
what they are not strictly restrained from under 
the interim injunction, for instance, the reconsi- 


Or- 


deration of their resolution as directed by the 
Commissioner. No fresh injunction is, I think 
necessary,” ; 


“On July 24, a meeting of the Board was 
held to consider the resolution of June 22. 
The Board by a new resolution emphasiz- 
ed that the dismissal of the secretary was 
entirely due fo economic reasons. Nothing 
in this *resolution was said as to the 
misconduct or unsatisfactory character of 
the secretary. It appears to me that this 
new resolution was passed in an attempt 
to get rid of the District Boards Act 
rules. It might- be argued that if the 


secretary was dismissed purely for econ-` 


omic reasons, r.3 would not apply. However 
my attention has been directed to Regula- 
tion ð of the bye-laws of the District Board 
- Regulation, which provides: 

“that if any post is retrenched or salary is re- 
duced or if two posts are amalgamated, then the 
proposal for that purpose would not be carried 
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into effect until any servant of the Board who 
has served on that post for more than four years 
has been appointed to another post carrying equal 
salary and of equal security.” 

In view ofthis bye-law it 
the District Board would be in the 
same difficulty after their new resolu- 
tion. On September 25, the Board held 
another meeting and a resolution was 
passed confirming Mr. Indar Singh 
in the office of secretary of the Board.. 
Finally on -October 11, anotner resolution 
of the Board was passed appointing In- 
dar Singh as Assessing Officer, a pesition 
which was formerly held by Mr. Kailashi 
Nath. Subsequently at the instance of the 
plaintiff, proceedings were taken in the 
District Judge's Cout asking the District 
Judge to commit the Chairman and Mr. 
Indar Singh for contempt. As a result 
of these preceedings both of them were com- 
mitted as indicated above. 

On the face of it, it would appear that 
the District Board and the Chairman have 
been guilty of wilful contempt of the 
order of the Court dated July 23. It is 
unnecessary for the purposes of this appeal 
to consider the earlier order of the Dis- 
trict Judge of July 6. It is said how- 
ever by Counsel for the appellants that 
the order of July 25, is vague andit isim- 
possible to base contempt proceedings upon 
iton the ground that the District Board 
could not understand the real nature of- 
the order. I have carefully considered the 
order itself and I am perfectly satisfied 
that the order is clear. There is no doubt 
that the original order of the Munsif in 
clear terms prohibited the District Board 
from interfering with the employ- 
ment of the secretary. That order 
was of course discharged by the 
Munsif himself. This order makes it 
clear that the discharging order of the 
Munsif was stayed until the disposal of 
appeal. It has been urged by Dr. Sen 
on behalf of Mr. Indar Singh that it is not 
possible lo stay an order discharging an 
injunction, that a stay order only applies 
to executory orders and not to final or- 
ders. [t is not my intenlion to discuss 
this point at length.-I am satisfied that 
the effect of amy order may be stayed by 
a higher Court, i.e., that a higher : Court 
may prevent an order from being acted 
upon for any length of time which the 
Court wishes. The real point in this case 
is, did the appellants understand what the 
Judge meant by his order and if they did, 
have they wilfully disobeyed the order? It 
is perfectly clear that there was no doubt 


is clear that 


1934 


whatever about the order in the minds 
of the Board. This can be gathered from 
an application filed in the lower Court by 
the Chairman of the District Board him- 
self. The application of July 8 says this: 
“My vakil Babu Ram Chander informed me yes- 
terday at about 6 p. m that an order has been 
issued from this Court witha temporary injunction 
that the order of injunction should continue till July 


9,1932.” 

The wording of tbe order- of July 6 
passed by the District Judge is exactly 
the same as that of July 23. The Chair- 
man had no difficulty in understanding 
the earlier order and equally there could 
be no difficulty in his understanding the 
order of July 23. The Chairman of the 
Board knew on July 23,- that the Board- 
was in terms prohibited by the Court from 
interfering withthe employment of Mr. 
Kailashi Nath as Secretary. The action 
of the Board on September 25, in confirm- 
ing Indar Singh as Secretary of the Board 
wasin disobedience af the injunction of 
the Court. This is an open and wilful 
contempt and the appellants .must be 
shown clearly that if they disobey an 
order of the Court, they do it at their 
peril. ~ 

The only question which remains is one 
of sentence. I am informed by Sir Tej 
Bahadur Sapru in the presence of Mr. 
Shiva Prasad Sinha who appeared in 
the lower Court that inthe lower Court 


an unqualified apology was given for this - 


contempt to the District Judge., That 
apology has been repeated inthis Court 
by Sir Tej Bahadur Sapra in the pre- 
sence of the Chairman of the District 
Board himself. The apology is full and 
unqualified and regret has been expres- 
sed. Under these circumstances with regard 
tothe Chairman of the District Board I 
consider that the dignity of the Court will 
be sufficiently upheld by remitting the 
sentences of imprisonment and imposing 
a fine of Rs. 500. With regard to the 
case of Mr. Indar Singh, I am of opinion. 
that his conviction cannot stand. The 
injunction in this case was directed to 
the Board. Mr. Indar Singh, ab 
the date of the-order was an officer 
of the Board; he was the engineer and not 
a member of the Board at all. It has 
been argued however by Counsel for the 
respondent that O. XXXIX, r. 5 covers Mr. 
Indar Singh’s case. Rule 5 reads as follows: 


“an injunction directed to a corporation is bind- 
ing not only onthe corporation itself but also on 


all members and officers of the corporation whose 


-personal action it sesks to resirdin.” ~ 
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In my opinion there is nothing in the 
injunction in this case seeking to restrain 
the personal action ofany officer. It does 
not seek to restrain the personal action of 
Mr. Indar Singh. The injunction never 
meant to include him and did not in fact, 
do so. It is further contended that s. 3, 
District Boards Act would cover Mr. Indar 
Singh’s case. Sections enacts: 

“Board means a District Board established under 
this Act and shall include in any case where a 
power is expressed as being conferred or a duty 
is being imposed ona Board a committee appoint- 
ed bya Board and any member, officeror servant of 
a Board authorised or required under this Act to 
exercise the power or perform the duty.” 

Thereis no doubt thataduty has been 
conferred upon this Board by the injunc- 
tion but the Board bas not appointed any 
member or servant to exercise .the: power 
or perform the duty. It clearly does not 
apply to the engineer of the Board in this 
case. The engineer has not theréfore com- 
mitted contempt of Court and therefore 
cannot be punished. The appeal is allow- 
ed as regards Mr. Indar Singh, and the 
order for his conviction is discharged. The 
Chairman of the District Board, Rai Ba- 
hadur Pandit Sheo Narain Misra, will 
pay personally the fine and costs of this 
appeal. I fix costs in the sum of Rs. 
200. The fine and costs will be paid 
within two months. Failingthe payment 
of thefine and the costs, the Chairman of 
the Board will serve two months’ simple 
imprisonment. An application..has been. 
made to me for an order as to Mr. Indar 
Singh's costs. Technically Mr. Indar Singh 
is not guilty of contempt of Court but 
I am afraid there are no merits in his 
case. He knew all about the injunction 
and deliberately acted with the Board and 
assisted the Board in disobeying the 
order of the Court. Under these cir- 
cumstances, I make no order as to his 


costs. 


The learned District Judge in his judg- 
ment has apparently been influenced by 


“the correspondence between the District 


Board andthe Commissioner and the Local 
Government. He quotes this correspon- 
dence at lengh in his judgment. No ex- 
pression of opinion by any executive of- 
ficer is materialin a civil or other action. 
The learned Judge should have considered: 
this matter entirely withoutreference tothe 
expressed opinion of any Government Of 
ficer, The Government Advocate has fur- 
ther raised a point that the District Judge 
need not be represented in this Court in 


126 
appeal, and he has asked for his costs to 
be givento him. This point was taken at 
the last minute and neither the Govern- 
ment Advocate nor Counsel for the opposite 
party has any authority on this point ready. 
The matter will stand over. If the Govern- 
ment Advocate finds any authority or 
wishes to press it as a matter of princi- 
ple heis atliberty to apply. 

N. Order accordingly. 


aana 


MADRAS HIGH COURT 
Civil Miscellaneous Second Appeal No. 56 

of 1929 

August 8, 1933 

SUNDARAM OHETTY, J. 
JANAKI AMMAL— PLAINTIFF 

—APPELLANT 

versus 


SRINIVASAN—DsrFrenpant—RESPONDENT 

Limitation Act (IX of 1998), s. 20—Payment 
towards interest—Amount due by way of interest 
more than sum paid—Costs lessthan amount paid— 
Inference, if can be raised that payment was 
towards interest—Limitation, if saved, 

In order to make apayment valid for the pur- 
pose ofs. 20, Limitation Act, it must be shown 
that the payment was wholly or partly on account 
of interest. ‘Debt’ referred to in s. 20 includes money 
payable under a decree. A question of this kind 
has to be determined on the facts ofeach case. 

A sum of Rs, 50 was paid by the judgment-debtor 
towards the decree amount. On that date what was 
due for costs as such was only Rg. 292-13-0. The 
decree amount comprised both principal and interest 
and the amount due for interest alone was much 
more than Rs..50 : 


Held, that in the absence of proof that the 
amount was earmarked for principal it 
could be inferred that a portion at 


least of the sum of Rs. 50 was paid on account of 


interest due under the decree so asto save limita- 
tion under 8 20, Limitation Act. Suggusetty 
Subbayya v. Irugulapatt Gangayya (1), Askaram 


Sowkar v. Venkataswami Naidu (3) and Gopi Nath 
Singh v. Hardeo Singh (4), referred to. 


Appeal against the order of the Court of 
Small Causes, Kumbakonam, dated October 
8, 1928, and passed in A, S. No. 70 of 1928, 
preferred against that of the Court 
of the District Munsif, Kumbakonam, 
dated February 28, 1928 and madein E. P. 
No. 787 of 1927in O. S. No. 267 of 1918. 

Mr. R. Rajagopala Aiyangar, for 
Asppellant. 

Mr. N. Sivaramakrishna Aiyar, for the 
Respondent, 


Judgment.—The appellant was the 
petitioner who filed E. P. No. 787 of 1927 
in O.8. No. 267 of 1918 on the file ofthe 
District Munsifs Court, Kumbakonam, 
for the execution . of the mortgage decree 
by the salé of the mortgaged property, 


the 
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This petition was presented on November 
16, 1927. In order to show that it was not 
barred by limitation, a payment of Rs. 50 
on November 20,1924, by the 2nd defend- 
ant’s guardian towards the subsequent 
interest of the said decree and costs was 
seb up in the petition. The 2nd defend- 
ant simply denied. the fact of payment. 
In the inquiry held by the District Munsif, 
he found the alleged payment to be true 
and held that the execution petition was 
not barred. On appeal, the learned Sub- 
ordinate Judge without expressly stating 
that he disbelieved the fact of payment, 
came to the conclusion, that it was not 
proved that the payment was made towards 
interest. In this view, he dismissed the 
petition as barrea by time, 

The question is whether the inference 
drawn by the lower Appellate Court is 
the proper legal inference in this case. 
In order to maks the payment valid for 
the purpose of s. 20 of the Limitation Act, 
it must be shown that the payment was 
either wholly or partly on account of 
interest. Debt referred to in this section 
includes money payable under a decree. 
It has been observed in several decisions 
that a question of this kind has to be 
determined on the facts of each case. What 
would be a fair presumption in one case 
may not be so in another case, if the facts 
and circumstances of both of the cases 
are not exactly similar. In the. 
present case, the fact of the payment 
of Rs.50 on the date fixed for sale is 
proved by the petitioner and her second 
witness, who is an attestor of the receipt 
alleged to have been passed for that pay- 
ment. On the other side, there is a mere 
denial of this payment by 2nd defendant’s 
guardian whose evidence has beenrightly 
discredited by the trial Court. I have no 
doubt as tothe truth of the alleged pay- 
ment. But can it be reasonably inferred 
that this was on account of interest also? 
The petitioner statesin her evidence that 
the sum of Rs. 50 was received for the 
decree amount. On that day, the decree 
amount consisted of a sum of Rs. 385-8-0 
and subsequent interest on Rs. 288-12-4 
from August 27, 1918,at 6 per cent. per 
annum. The execution costs as noted 
in the execution petition in question 
amounted to Rs, 22-13-0. It is thus clear 
that when the sum of Rs. 50 was paid for the 
decree amount what was due for costs 
as such (which did not carry interest) 
was only Rs. 22-13-0. The decree amount 
comprised both principal and interest, and ` 


-Venkataswami Naidu (3). 
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the amount due for interest alone was 
much more than Rs, 50, Do not these 
facts give rise to a fair presumption, 
that a portion of this sum of Rs. 50 must 
have been paid towards interest? It 
must be stated that there is no statement 
by the 2nd defendant that the amount 
was earmarked for principal by any re- 
presentation to the decree-holder. On the 
other hand, the fact of payment itself is 
denied. On almost similar facts and 
circumstances, an inference in favour of 
the payment having been for interest also 
was drawn by Jackson, J., in the casein 
Suggusetty Subbayya v. TIrugulapatt Gan- 
gayya (1) distinguishing the decision in 
Muhammad Abdulla Khan v. Bank Instal- 


ment Company Lid. (2) and by a Bench - 


of this High Court in Askaram Sowkar v. 
On the same 
lines the question was viewed and inference 
drawn in two other cases by the Allah- 
abad High Court: Gopi Nath Singh v. 
Hardeo Singh (4) and Bandhu Singh v. 
Kayastha Corporation Gorakhpur (5). I am 
therefore, of opinion, that in the present 
case, it can be fairly inferred that a 
portion at least of the sum of Rs. 50 was 
paid on account of interest due under the 
decree, in which case the execution 
petition is not barred by limitation. 

In the result, the order of the lower 
Appellate Court is set aside and the 
execution petition is remanded to the 
District Munsif’s Court, Jcumbakonan, 
for restoration to its tile and disposal 
according to law. The 2nd respondent 
should pay the appellant’s costs in this 
Court. Parties will bear their own costs 
in the lower Appellate Court. 


A.N. Case remanded. 
(1) 92 Ind. Cas. 637; 25 L W 827; A IR 1926 Med, 
3 


(2) 2 Ind. Cas, 379; 31 A 491; 6 A LJ 61l. 
wI oe Cas. 353: 44 M 514; 40M LJ 218;13 L 


en 4 Ind. Cas. 137: 31 A 285;6 ALJ 207. 
(5) 93 Ind, Cas, 290; AIR 1926 All 329, 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 491 of 1929 
March 9, 1933 
Soialman, O. J., AND Tom, J. 
EDUCATIONAL BOOK DEPOT 
AND aa DANTS — APPELLANTS 
'ersus 
Dr. RABINDRA NATH TAGORE— 
PLAINTIFF—RusPoNDENT 
Copyright Act (LII of 1914), Sch, I, s. 2 (1), proviso 
(iv)—Scope of the proviso—. ‘aking two poems ues 
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each work of a poet, whether protected—Damages— 
Non-production of accounts—Presumption against 
defendants—Evidence Act (I ‘of 1872), s. 114, illus, 


(8). 

The proviso (iv) to s. 2 (l)of the Oopyright Act 
was not intended to protect a person who brings out 
an unauthorised edition of a poet's poems by taking 
out two poems out of each of the many works publish- 
ed by him separately. 

Quere :—Whether when a number of poems are 
brought out in one volume the whole volume isto be 
considered a literary work of the author or whether 
each separate poem in that volume is to becon- 
sidered a separate literary work. 

In a copyright case if the defendants fail to produce 
their account books after notice there is a fair pre- 
sumption that the account books have been deliberate- 
ly suppressed by the defendants in order to conceal 
the actual profits realised by the sale of the books 
and the Court is entitled to make every presumption 
against the defendants. 


. A. from a decision of the District 
Judge, Allahabad, dated June 1, 1929. 

Messrs. Panna Lal, G. S. Phathak, S. B, L. 
Gaur and Hari Pal Varshini, for the Ap- 
pellants. 

Mr. Sankar 
dent. l 
_Jsudgment.—This is a defendants’ 
appeal arising out ofa suit brought for an 
injunction and damages under the Copy- 
right Act. The plaintiff is Dr. Rabindra 
Nath Tagore, whois the author of three. 
books called "Gitanjali, “The Gardener,” 
and the ‘‘Crescent Moon.” These books’ 
had been printed by Macmillan & Company 
Ltd. A selection of his poems styled 
“Poems From ‘Tagore’ has also been 
published. The defendant No. 1 is a firm 
owned by Lala Ram Narain Lal: who has 
brought out a book called ‘Intermediate 
Poems For Detailed Study, 1929” which 
contains one poem out of the first book, 
two out of the second book and one out 
of the third. Defendant No. 2 was the 
publisher of the last mentioned:book. The 
case for the plaintiff was that the defend- 
ants in publishing their book had in- 
fringed the copyright of the plaintiff. 
In the plaint the plaintiff claimed an in- 
junction restraining the defendants from 
further infringement, for an acęount of 
the number of copies of the book sold 
and unsold and of all sums of money 
received by the defendants and for an 
order that “the defendants do pay to the 
plaintiff either the net profits arising frorh 
the sale or disposal of the said books or 
alternatively, the amount of the , damage 
occasioned to the plaintiff by TEREG of 
the defendants’ printing, publishing and 
distributing their books. The claim was 
resisted by the defendants on numerous 
grounds, They challenged. the regularity 


ta od 
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Saran, for the Respon- 
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of the presentation of the plaint; they 
denied knowledge of the plaintiff's copy- 
right inthe poems, pleaded good faith and 
protection under s.2 (1), proviso 4, Copy- 
right Act, and denied that plaintiff had 
suffered any damages whatsoever. Several 
issues were framed by the Court below. 
The learned District Judge came to the 
conclusion that the copyright in the poems 
in dispute subsisted and was owned by 
Dr. Rabindra Nath Tagore. He found 
that the plea of innocent infringement 
had not been taken in good faith and that 
there was no reasonable ground for the 
defendants to believe that the copyright 
did not subsist; and that the defendants 
were not entitled to the benefit of s, 2 (1), 
proviso 40f the Copyright Act and had 
accordingly infringed the plaintiff's copy- 
right. In conclusion. he fixed Rs. 400 as 
the amount of damages to which the plaint- 
iff was entitled and gave him all costs 
including Rs. 75 as the costs incurred to 
the production ofthe plaintif’s agent Mr. 
Parkhurst as a- witness. The defendants 


.haye come up in appealand the plaintiff 


2 


has filed. a cross-objection. In appeal the 
Main ‘points urged before us are: (1) That- 


the suit was not maintainable inasmuch 
as the person who had originally verifi- 
ed the plaint had no authority to do 30; 
(2) That the provisions ofs.2 (1), proviso 
4 of the Indian Copyright Act’ protected 
the defendants; (3) That the plaintiff had 
acquiesced inthe publication by the de- 
fendant; and (4) thatthe damages awarded 
are - excessive. The allowance -of- Rs, 75 
for the expenses incurred by the plaintiff's 
agent is-also disputed. In the cross-objec- 
tion the plaintiff claims that the amount 
of-damages allowed is inadequate. We 
think -thatthere is no force in the first 


- contention. There is no doubt that the 


suit was instituted under the authority and 
with the consent of the plaintiff though 
there is also no doubt that Mr. Parkhurst. 
who had first verified the plaint was not 
an authorised agentand therefore, could 
not probably have verified it on behalf of 
the plaintiff. On the other hand;.he might 
have done so with the express oral author- 
ity of the plaintiff. Butthiswas a mere 
irregularity which did not altogether vitiate 
the plaint and was inno way fatal to the 
institution of the suit. As a matter, .of 
fact in. order to avoid all further diff- 
culties - the plaintif got the plaint 
verified again by hisown son who had full 
authority to do so. This verification was 
made before the limitation had expired and 
| 4 
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any irregularity that might have existed. 
was perfectly cured. There was 


therefore no defect whatsoever in the. 
suit. 

In order to consider whether the defend- 
ants are protected under the 4th proviso 
to s. 2 (1), it is nacessary to examine the 
nature of the alleged piracy. Dr. Tagore’s 
books consist;of separate works containing a 
large number of poems. Four poems out 
of these three books have been borrowed in 
extenso by the defendants. R 

The defendants’ book contains the- poems 
prescribed by the Provincial Board of High 
School and Intermediate Education.. There 
were 14 poems which were recommended for 
general study. Out of these, four are those 
of Dr. Tagore. The defendants’ book con- 
tained all these 14 poems along with para- 
phrases and notes. It also contained other 
prescribed poems with notes. The proviso 
to s. 2 (1) is in the following words: 

“The publication.in a; collection, mainly composed 
of non copyright ‘matter, - bona fide intended for the 
use of schools and? so described in the title and in 
any advertisements“issted‘by the publisher of short 
passages from published literary works not themselves: 
lea for the use of schools in which copyright 
SUDSIStS. 


It may be assumed that the defendants’ | 


book is such a publication but the question 
is whether the defendants can bring them- 
selves within the proviso under which not 
more than twoofsuch passages from works 
by the same author can be published by. 
the same publisher within five years: The 
learned Advocate for the defendants con- 
tends that inasmuch as the defendants 
borrowed not more than two poems from 
each of the works of Dr. Tagore they came 
within the scope of this proviso. 


unable to accept this contention. The pro- 


_viso does not say that not more than two of 


such passages from each work of the same 
author are published, but says “not more 
than two passages from works by the same 
author.” It seems to us that inasmuch as 
the defendants have in their book published 
four passages fromthe works of the same 
author they cannot claim the protection of 
this proviso. Obviously, the proviso was 
not intended to protect a man who brings 
out an unauthorised edition of a poet’s 


_poems,by taking out two poems out of each of 


-the many works published by him separate- 
It is accordingly unnecessary to con- 
pider whether when a number of poems are 
-brought out inone volume the whole volume 
is to be considered a literary work of the 
author or whether -each separate poem in 
that volume is to be considered a separato 
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literary work. There is no force whatsoever 
in the contention that there is some sort of 
estoppel against the plaintiff because he has 
acquiesced in a previous publication. The 
plea was based on the ground that other 
publishers have also borrowed these very 
poems. We however understand that suits 
have been instituted against some of those, 
In any case, that is not a matter which 
can be takeh into account in order to create 
an estoppel against the plaintiff. He has 
his own remedy against the other people 
who may have infringed his right. 

The only question which remains is one 
of the amount of damages. . The defendant 
is a big publishing firm carrying on busi- 
ness on a large scale. It-is inconceivable 
that they would not keep regular account 
books and sales of books showing the number 
of books sold by them, the amount spent in 


printing and publishing the same and the- 
income received by them. In spite of notices- 


given by the plaintiff, the defendants failed 
to produce their account. books. on the futile 
plea that they did not keep any such books. 
‘There is no occasion for. surprise that the 


learned Judge has rejected this plea and. 
has declined to believe the story that no. 


such,books were maintained. The defend- 
ant’s son who went into the witness-box to 
depose that such books did not exist was 
considered by the Judge to be a very 
shifty person. We think the learned Dis- 
trict Judge was perfectly justified in not 


believing this story and has therefore right- 


ly declined to accept the statement that 
only 200 copies of the book containing the 
poems in dispute have been sold. Admit- 
tedly 1000 copies were printed. We agree 
with the Court below that there is a fair 
presumption that the account * books have 
been deliberately suppressed by the defen- 
aants in order to conceal the actual profits 
realised by the sale of the books, In these 
circumstances, every presumption must ke 
made against the defendants. 


stock of one thousand copies had been sold 
by the defendants and the sale proceeds 
appropriated by them. 

As pointed out above, the plaintiff claim- 
ed damages on two alternative bases. The 
first was the amount of the net profits 
made by the defendants and 


the second was an alternative claim for’ 


damages occasioned to the plaintiff. Al- 
though we presume against the defendants 


that all the books were sold and it is. 


admitted that'each book was priced at one 
rupee and -therefore we presume that 
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therefore entitled to assume that the entire’ 
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Rs. 1,000 must have been realised by the 
defendants, we are unable to say that the 
net profits made by the defendants were 
more than Rs. 400 which is the amount 
assessed by the Court below. In the case 
of their own books the agent of the plain- 
tiffs publishers has admitted that much 
less than 40 per cent is the net pro- 
fit of the company. We do not think that 
when the remuneration paid to- the author 
who prepared’ the notes and the casts of 
printing and advertising the book and the 
costs of commission are all calculated, the 
net profits would in any way exceed 40 
per cent. We are therefore unable tohold 
that if the net profits made by the defend- 
ants is to be the basis the amount of 
damages assessed by the Court below is 
inadequate. As regards the loss suffered by 
the plaintiff the difficulty is still greater. The 
plaintifi's case was that many other books 
of his were for sale in the market and during 
the year in dispute the sales had fallen. 
But it is tobe admitted that five other 
firms have infringed the plaintiff's copyright 
and they also have incorporated these poems 
of the plaintiff in their own books. Itis there- 
fore very difficult to say-that the decrease 
in the income received by ths plaintiff on ' 
account of a fall in the sales of his bigger ` 
books is not the result of any depression- in 
trade or not the result of any competition 
of the other firms but is solely due to the 
publication by the defendants. We find 
it very difficult to hold that Rs.. 400 does 
not representa fair amount of loss which 
the plaintiff has sustained on account of the 
publication of the defendants’ books exclud-' 
ing the loss occasioned by other causes. 
The result therefore is that we cannot in- 
crease this amount. 

As regards the objection to the award of 
Rs. 75 0n account of the expenses of the 
plaintiff’s agent in coming from Calcutta, we 
tind that the learned Judge has given this © 
amount to the plaintiff in express terms in 
addition to the taxable costs to which the 
plaintiff was entitled under the rulés and 
which the learned District Judge did not 
specify. He therefore had this figure in his 
mind when:he assessed Rs. 400 as the 


` amount of damages to be awarded to the, 


plaintiff. No doubt the plaintiff's agent 
was not summoned asa witness by the Court 


‘but it isalso afact that owing to the un- 
‘necessary denial of various matters the 
plaintiff was led to produce more evidence 


than he would otherwise have produced, The 
learned Judge thought that the plaintiff 
was entitled to the costs of this witness, and 


ad 


‘ey m 
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we cannot interfere with his discretion. It 
18 not necessary for us to consider whether 
under s. 7 ofthe Copyright Act, the plaintiff 
Is entitled to the gross proceéds of the sales 
of all the books or only to the net proceeds 
because, in the plaint, as pointed out above, 
the claim was confined to the net profits 
arising from the sales. Under s. 6 (2) the 
costs of all parties in the proceedings in 
respect of infringement of copyright shall 
be in the absolute discretion of the Court. 
Wethink that we should not interfere with 
the award of these costs, The result, 
therefore, is that the appeal and cross-objec- 
tion are both dismissed with costs. ’ 
N. Order accordingly. 
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_ LAHORE HIGH COURT 
Uivil Revision Petition No. 440 of 1932 
June 23, 1933 
DALIP SINGH, J. 
Nawabzada MOHAMMAD SADAQAT 
ALI KHAN— PLAINTIF — 
l PETITIONER 

i - VETSUS 

` Nawab MOHAMMAD SAJJAD 
` ALI KHAN SHAMSHER JANG 
AND OTHERS—DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 115, 152 
—Applicaiion for amendment of decree—Rejection 
of—Interference in revision—Legality of. 

Where an order has been made, rejecting an ap- 
plication under s. 152, Civil Procedure Code, for amend- 
ment of decree on the ground that the Court had by 
accident omitted to include in the judgment an 
essential part of an award, it is open to the High 
Court to interfere with ib in revision, 


‘ C. R. P. from an order of the Senior Sub- 
Judge, Karnal, dated May 31, 1932, 

Mr. Nazir Ahmad Khan, for the Peti- 
tioner. 

Messrs. J. N, Aggarwal, Shamair 
Chand and Mohammad Amin, for the Res- 
pondents. 

Judgment.—The plaintiff in this case 
brought a suit alleging that he was entitled 
to a declaration that he was owner of 2-5ths 
of the property left by his father and that 
he was entitled to accounts, from defendant 


No. 1, Nawab Mohammad Sajjad Ali Khan, | 


efrom the date of the death of his father to the 
date of the suit, for mesne profits of the pro- 
perty. 

After an extremely chequered career the 
suit reached the stage of being referred to 
an arbitrator. The arbitrator gave his 
award, and init he stated that, according 
to his decision, the plaintiff was entitled 
to be declared owner of 2-5th “aur isi gadr 
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jaedad ki nisbat hisab fahmi ka mudaila 
number 1 wa2 se mustahiq har’, and he 
further requested the Court to pass a pre- 
liminary decree in these terms and stated 
that he would go into the accounts and 
pass a final award later. This award was 
accepted by everybody concerned both before 
the arbitrator and before the Court, and, 
on July 24,1929, the Court held as fol- 
lows:— 

“Consequently I find no reason for not passing a 
decree in terms of it (award), Hence plaintiff's claim 
is decreed in accordance with the award, that the 
plaintifi is owner of the 2-5ths ofthe estate of his 
father Nawab Mohammad Rustam Ali Khan deceased. 
Parties shall bear their own costs.” 

“As the arbitrator has not been able to assess thé 
amount of mesne profits claimed and it would take 
a long time to go throughthe accounts therefore for 
ve final decree the case is adjourned to November 2, 

29,” 

Upon this judgment a decree followed, 
which is headed: 

‘Preliminary decree in suits for possession etc,” 
and it is stated: E 

“It is ordered that a preliminary decree- be passed in 
favour of the plaintiff In terms of the award that the 
plaintiff is owner of the 2-5ths of the estate of his 
ae Nawab Mohammad Rustam Ali Khan déceas- 
ed.” i l 
“And it is further ordered that the parties dọ. 
bear their own costs,” | | l 

Subsequently to this the arbitrator ‘pro- 
ceeded for some time with the enquiry into. 
the accounts and finally produced an award. 
which was remitted back to him by the 
Court on the ground that he had given an 
award against defendant No. 2 who was 


only a pro forma defendant and against 


whom no relief in the way of accounts 
had ever been claimed. Secondly, that he 
had taken accounts up to the date of the 
award and should only have taken them 
upto the date of suit. l 

= revision from this order was rejecte 
ed, 

, Subsequently the arbitrator refused to 

act and the Court was then approached to 

proceed to final decree. Thé defendants 

raised certain objections to the Court pro- 
ceeding, alleging that the so-called pre- 

liminary decree was really a final decree, 

and the plaintiff thereupon put in an ap- 

plication for amendment of the decree 

under s. 152 of the Civil Procedure Code. . 
The Court below rejected the application of 

the plaintiff on the ground that the Court 

had deliberately omitted in the judgment 

to mention the right to take accounts and 

the preliminary decree was really a final 

deciee and, therefore, there was nothing 
more ‘to be done. The plaintiff has come 

in revision and ibis clear to me that the 

intention of the Court, to be deduced from 
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the judgment and the circumstances, was 
clearly to pass a decree in terms of the 
award. It was an accidental omission not 
to incorporate in the judgment the portion of 
the award which heldthat the plaintiff had 
a right to take accounts against defendants 
Nos. 1 and 2. 

I would, therefore, accept the petition and 
direct that, in the decree dated July 24, 
1929, the following words should be added: 
“And it is further declared that the plaintiff is 


entitled to accounts from defendants Nos. 1 and 2 


on the basis of a 2-5ths share in the property of his 
father,” 


The ‘award did not fix the period for 
which the two defendants had to.render 
accounts. There is nothing to prevent the 
Court, on a proper application made to 
this effect, from going into the question of 
the period for which the respective defen- 
dants will have torender accounts. It should 
be borne in mind that the plaintiff had never 
asked for accounts against defendant No. 2 
and though the award gave the plaintiff 
the right to accounts against both and this 
award was accepted by defendant No. 2 
and therefore, it is not within my power to 
vary it now, yetit may well be found that 
defendant No. 2 is only bound to remer 
accounts for a very small period. But I 
must not be taken as expressing any final 
decision on this point. 

N. Petition accepted. 


CALCUTTA HIGH COURT 
Second Civil Appeal No, 273 of 1931 
March 7, 1933 © 
MITTER AND M. C. Guosn, JJ. 
SASHI BHUSAB MAITY-—APpPELLANT 
VETSUus 
WANI BHUSAN BOSE AND OTHERS — 
RESPONDENTS 
Provincial Insolvency (Act V of 1920), 8. 10— Applica- 
tion to be adjudicated insolvent by debtors—Prima 
facie grounds for believing heis unable to pay debts 
—Adjudication orders, if to be passed—Nature of 
debts—Enquiry if debts are real or fraudulent—When 
to be made. — oak 

Where a person applies to be adjudicated as an 
insolvent, if there are prima facie grounds for 
believing thetheis unable topay his debts, the 
Court should not hold an inquiry for the purpose 
of determining whether some of the debts mentioned 
in his petition are realdebts or whether there -has 
been fraudulent concealment of his property or 
whether he has transferred his property benam 
to defraud his creditors. These are matters to be 
dealt with upon the debtor’s application for his 

discharge. ` : ; a 
S. G. A. against an order of the District 

Judge, Midnapore, dated April 22, 1931, 
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Messrs. Brojolal Chakraburty, Khirode N. 
Bhuiya and Dhirendra K. Roy, for the Ap- 
pellant. i 

Messrs. Sarat Chandra Bose, Sarat Chan- 
dra Jana and Saroje Kumar Maity, for the 
Respondents. 

Mitter, J.—This appealis directed against 
an order of the District Judge of Midnapore 
dated April 22, 1931, refusing the applica- 
tion of one Sashi Bhusab Maily, now appel- 
lant before us, whereby he sought to be 
adjudicated aninsolvent. The petition for 
insolvency was filed on November 21, 1930 
and in the said petition it was stated that 
the debts of the petitioner were in excess 
of Rs. 500 and that the petitioner was un- 
able to pay his debts. The applicant 
for insolvency gave his evidence in the. 
case and he stated in Court that properties 
would be worth about Rs. 8,000 although in 
his petition he stated that he had assets to 
the extent ofRs. 4,608-8-0. The learned District 
Judge hasnoticed the circumstance but 
he has really based his decision on the two 
transactions which he considers are merely 
colourable transactions and must be taken 
into account. for the purpose of consider- 
ing as to whether the assets of the petitioner 
are in excess of the amount of his debt. 
The first transaction is one which is re- 
ferred to as a deed of dedication in favour 
of the family idol dated July 14, 1928, 
executed more than two years before the 
application for adjudication. He has also 
relied on the second transaction namely, 
a potta executed by the appellant Sashi 
Bhusab Maity on aselami of Rs. 6,000 and 
that was in the year 1336 B. S. correspond- 
ing to some time in 1929. 

Ithas been contended on behalf of the 
appellant by Mr. Brojolal Chakraburty that 
in arriving at a conclusion adverse to the 
petitioner now appellant before us, the 
learned District Judge should not have 
relied on these prior transactions and that 
was really a matter which should be con- 
sidered at a later stage of the proceedings. 
On thispoint he has drawn our aétention 
toa number of authorities both of this 
Court and of other Indian High Courts. 
The true legal position under the Provin- 
cial Insolvency Act of 1920 has been for- 
mulated in the very learned Tagore Law 
Lectures on Insolvency Lecture No. 5 at 
p. 142. The learned Author points out 
this : 

“If there are prima facie grounds for believing 
that he is unable to pay his debts, the Court should 
not hold an inquiry for the purpose of determin- 


ing whether some ofthe debts mentioned in his 
petition arereal debts or whether there has been 
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fraudulent concealment of his property or whether 
he has transferred his property benami to defraud 
his creditors. These are mattersto be dealt with 
upon the debtor's application for his discharge.” 

The learned Author cites a number of 
authorities of the different High Courts of 
India in support of this view. We are 
of opinion that this contention of the learn- 
ed Advocate for the petitioner-appellant 
is well founded and is supported by the 
authorities which have been cited in the 
Tagore Law Lectures. In . this view we 
think that the learned District Judge was 
not justified in refusing the application of 
the petitioner-appellant to be adjudicated 
an insolvent. It appears also from the 
statements of some of the creditors them- 
selves that the debts are in excess of which 
‘is stated in the petition for adjudication. 
As for instance reference may be made 
to the statement of objections of the creditor 
No. 10, Govinda Chandra Bhakta atp. 25 
where he says that as payment was not 
made according io the terms of the 
solenama, a sum of Rs, 2,075 had become due 
to the objector from the applicant. In those 
circumstances the creditor was entitled to 
get a sum of Rs. 2,075 without any deduction, 
whereas’ the debt is shown to be Rs. 600 
odd. Similarly another creditor—Creditor 
No. 11 Bepin Behari Bera—at p.14, para.8 
of the paper-book states that the applicant 
borrowed Rs. 476 by executing a hand 
note in favour of this objector on Baisakh 
25,1336 B.S. and that the applicant frau- 
dulently made a false statement that tho 
said hand nole was for Rs. 400. In these 
circumstances we are of opinion. that a 
prima facie case has been made out on the 
evidence of the applicant which entitled 
him to an order of adjudication. 

The result is that the.judgment and 
order of the District Judge are set- aside 
and we hold that the appellant is entitled 
to be adjudicated aninsolvent. There will 
be no order as to costs, 

M. C. Ghose, J.—I agree. 

N. Order set aside. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 192 of 1932 
December 16, 1933 
SRIVASTAVA, J. 
SWAMI DAYAL—Drrenpant—A ppELLAnt 
Versus 

LAIQ SINGH AND OTHERS— DEFENDANTS 

AND ANOTHER —PLAINTIFF— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XXI, 
T. (8—Process-server sending away gumashta] of 
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decree-holder inorde? to prevent him from bidding 
at sale—Absence of order debarring decree-holder from 


bidding—Serious irregularity—Loes to decree- 
holder | 
Where a process-server dishonestly sends away 


the gumashta of the decree-holder, who went to the 
village where the eale was to take place onthe day 
fixed for sale, andafter the gumashta went away, 
the process-server sold the property to certain 
persons who were relatives of the judgment 
debtor : 

Held, that the process-server dishonestly sent away 
the gumashta of the decree-holder in order that he 
should not kein a position to raise the bids and as 
there was no order in the case debarring the decree- 
holder from bidding forthe property, there was a 
serious irregularity in the conduct of the gale- 
which resultedin loss tothe decree-holder. 


S. C. A. against an order of the Sub- 
Judge, Malihabad, dated February 18, 1932, 
Mr. P. N. Chaudhri, for the Appellant. 

Mr. Kashi Prasad Srivastava, for the. 
Respondent. 

Judgment.—This is a defendant's appeal 
against the decree dated February 18, 1932, 
of the learned Subordinate Judge of Maliha- 
bad at Lucknow setting aside the decree 
dated September 3, 1931 of the learned 
Munsif of the same place. It arises out of 
a suit for compensation under O. XXI, 
r. 78, Civil Procedure Code. 


Bhe plaintiff respondent in execution of a 
money decree held by him attached six 
bullocks belonging to the judgment-debtor 
and took out a warrant for sale of the 
bullocks, The warrant was entrusted to 
the defendant-appellant who is a process- 
server. 

The plaintiff's case is thal his gumashla 
P. W. No. 1 went to the village where 
the sale was to take place on July 18, 1930, 
the : date fixed forthe sale. The gumashta 
was told by the appellant that the sale 
could not take place that day as he did not 
have the sale warrant. The gumashta there- 
fore went away. The defendant-appellant 
thereafter put the bullocks to sale and 
closed the sale for the small sum of Rs. 14. 
infavour of the defendants Nos. 2 and 3 
who are relations of the judgment-debtor. 

The lower Appellate Court has believed 
the statement of P. W. No. 1 on this point 
and found that the version given by him 
18 correct. 

It has been argued that there being no 
rule of law requiring the presence of the 
decree-holder at the time of sale, even if 
the statement of P. W. No. 1 is accepted as 
correct, there was no irregularity in the 
conduct of the sale within the meaning of 
O. XXI, r. 78. On the findings of fact arriv- 
ed at by the lower Appellate Court, it is 
clear that the appellant dishonestly sent. 
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away the gumashta of the decree-holder in 
order that he should not be in a position to 
raise the bids. Order XXI, r. 72 provides 
that the decree-holder can himself bid for 
and purchase the property unless debarred 
by an order of the Court. There was no 
order in the present case debarring the 
decree-holder from bidding for the property. 
Taking all the circumstances into consi- 
deration I can see no ground for disagree- 
ing with the conclusion of the lower Appel- 
late Court that there was a serious irregu- 
larity in the conduct of the sale which 
resulted in loss to the decree-holder. 

The result therefore is that the appeal 
fails and is dismissed with costs. 

V. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Miscellaneous Application No. 486 
of 1933. 

September 12, 1933 
BENNET, J. 

EMPEROR —ProsecutoR 


VETSUS 
SARDAR JAHAN AND ANOTAER— 
OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), 
83. 496, 497—Bail granted by Sessions Judge cancelled 
by High Court—Sessions Judge, if can grant bail 
subsequently—Two brothers accused in a case— One 
of them having to arrange fori funds and defence, 
whether sufficient ground for granting bail. 

Where the High Court has cancelled a bail grant- 
ed by the Sessions Court, unless a new case for 
granting bail is shown to exist as to why the order 
of the High Court should be altered, there is no 
authority which authorises the Ssssions Judge to 
reverse the order of the High Court in regard to 
the granting of bailto a particular person before 
him on trial. 

Where two brothers are accused persons ina case 
the fact that one of them should be given an oppor- 
tunity toarrange for the defence and for funds, is 
not a sufficient reason to grant him bail where it 
has been held that the release of the accused per- 
sons on bail has led to tampering with the witnesses 
for the prosecution. 

The Government the 
Crown. 

Mr. Sailanath Mukerji, for the Opposite 
Parties. 

Order.—This is an application on behalf 
of the Local Government for cancellation 
of two orders passed by the learned Addi- 
tional Sessions Judge of Jaunpur granting 
bail to two persons Badri and Sardar Jahan 
who have been committed to stand their 
trial before him under ss. 120-B-457, Indian 
Penal Code. I shall first examine the 
“order for bailin the case’ of Badri which 


was passed by the Sessions Judge on 


Advocate, for 
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August 9, 1933, The mattor of bail of Badri 
had come before this Court and a learned 
Judge of this Court had passed an order on 
March 7, 1933. In that order he had con- 
sidered the merits of the question and he 
had set aside the previous order of the 
Sessions Judge granting bail to Badri and 
two others. The learned Judge of this 
Court satisfied himself that there was a 
conspiracy and a common fund behind the 
conspiracy and specific instances of in- 
timidation of witnesses and tampering with 
witnesses by some of the accused in the 
conspiracy case. After the order of this 
Court Badri made an application to the 
Sessions Court and the learned Sessions 
Judge quoted as applying to Badri another 
order of this Court and he did not quote it 
accurately. He appeared to consider that 
this other order gave him some authority 
to reconsider the question of bail. Without 
giving notice to the Government Pleader 
or making any reference to this Court the 
Sessions Judge proceeded to grant bail 
to Badri. Nonew case for granting bail 
appears to have arisen between the order 
of this Court on March 7, 1933 and the 
order of the Sessions Judge on August 9, 
1933. I have heard Badri who has made a 
representation on his own behalf and who 
has been brought here from Jaunpur for 
the purpose. I consider that no ground 
has been shown why the order of this Court 
of March 7, 1933, should be altered and 1 
consider that there is no authority which 
authorises a Sessions Judge to reverse an 
order of this Court in regard to the grant- 
ing of bail to a particular person before 
him on trial. For these reasons I grant 
the application of the Crown m regard to 
Badri. I now take up the case of Sardar 
Jahan. The order of this Court was passed 
on March 5,1933. In this order there was 
a passage as follows: 

“Tt is not the case therefore that the applicants will 
be confined in jail for a very lengthy period before 
they are either charged or discharged. In the event 
of the inquiry being unduly prolonged it*vill be 
open to themto make another application and the 
Magistrate or the Sessions Judge will be able to 
deal with it after considering the state of the 
evidence against them, but-at the present stage I 
do not feel justified in allowing them release. ‘he 
application is therefore rejected ©“ . 

The learned Sessions Judgs has inter- 
preted this passage as allowing him to 
reconsider the question of granting bail 
to Sardar Jahan. Itis not easy to see how 
he could have mistaken the plain English 
words in this passage. The learned Judge 
of this Court states that it isin the event 
of the enquiry being unduly prolonged that 
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it will be open to the Sessions Judge to 
deal with another application. Now the 
enquiry terminated on June 2, 1933, when 
the Magistrate committed the case to Ses- 
sions. There could therefore be no ques- 
tion of the enquiry being unduly prolonged 
on July 20, 1933. The Sessions Judge had 
no justification whatever for reopening this 
matter. Learned Counsel for the accused 
Sardar Jahan has not produced any ruling 
which indicates that after this Court has 
passed orders on the subject of bail for an 
accused person it is open to the Sessions 
Judge to reconsider the matter, unless he 
is specially authorised to do so by the 
order, There is nothing in the Criminal 
Procedure Code which indicates that a 
Sessions Court has this power. The Sessions 
Court in the order of July 20, 1933, comes 
to the conclusion that this accused Sardar 
Jahan took the part of assistant to his 
‘brother Sikandar Jahan who was the leader 
of the gang. Such a reason would be no 
reason for admission to bail. Another ground 
put -forward is that one of the two „brothers 
should be given an opportunity to arrange 
for the defence and for funds. I do not 
consider that this is a sufficient reason ina 
case like the present where this Court has 
held that the release of accused persons 
on bail has led to tampering with the 
‘witnesses for the prosecution. -For these 
reasons I allow the application of the Crown 
also ‘in regard to Sardar Jahan. 

I therefore set aside the two orders of the 
Sessions Judge of March 7, 1933, granting 
bail to Badri, and of July 20, 1933, grant- 
ing bail to Sardar Jahan. Badri has not 
been released and he will continue in jail. 
Orders should issue for the arrest of Sardar 
Jahan and for his confinement in jail. pend- 
ing the disposal of the trial. i 

N, Order accordingly, 
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Where an application for a final decree under 
under O. XXXIV, r.5, Civil Procedure Code, is 
allowed and a final decree is passed, an 
from the final decree so passed but the order 
allowing the application is itself not appealable- 
Rangu Raju v. Ethircjammal (1), dissented from. , 

An appeal against an order allowing the applica- 
tion may, however, be converted into a regular 
appeal from the final decree on payment of the 
requisite court-fee. 

A. against the order of the Court of the 
Subordinate Judge of Narsapur dated 
July 8, 1929,in ©. M. P. No 88 of 19291n 
O. 8. No, 13 of 1927. 

Mr. M. Appa Rao, for the Appellant. 

Mr. V. Suryanarayana, for the Respon- 
dents. 


appeal lies 


Order.—Thisisan appeal arising out of 
an application for the passing of a final 
decree in a mortgage suit under r. 9 of 
O. XXXIV, Civil Procedure Code. The 
lower Court allowed this application and 
passed a final decree accordingly. The 
order stands in the place of the ‘judgment 
and the decree drawn up in pursuance of 
it is the final decree contemplated in the 
aforesaid rule. That being so, the present 
appeal must be deemed to be one against 
the final decree so passed. In such an 
appeal, we think, it is open to the appellant 
to raise the contentionthat the final decree 
should not have been passed. But Mr. 
Appa Rao argues that he is entitled to file 
anappeal against an order directing the 
drawing up of a final decree, as if such an 
order has been passed in this case. Even 
so, he must be able to show that such an 
order is appealable. Thisis not an order 
against which an appeal is provided by 
O. XXXIV of the Code of Civil Procedure. 
Nor does such en orderamount to a decree, 
within themeaning of the definition given 
in the Code. It would be anomalous to 
treat such an order as a decree, in which 
case two regular appeals would arise out of 
the. application under O. XXXIV, r. 9, one 
against the order allowing the petition and 
the other against the final decree passed 
on that application itself. The decision of 
Ourgenven, J.,in Ranga Raju v. Ethirajam- 
mal (1)has been relied on. But we find, 
the question asto whether that order is a 
decree, and ifnot, under what provision of 
law an appeal would lie against such an 
order, was not discussed in that judgment. 
Even if that decision has impliedly decided, 
that such an order isappealable though not 
as a final decree, wilh due respect, we have 


| (1) 124 Ind. Cas. 303; 39 L W 846; 57 M LJ 718; 
‘A IR 1930 Mad. 20; 53 M 155; Ind. Rul. (1930) Mad, 
-687; (1930) M W N 402, 
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o differ from that view. The decisions 
wherein the dismissal of such an applica- 
tion was construed to be a decree dismissing 
the suit are notin point. , 

We hold that this Civil Miscellaneous 
Appealis not maintainable, We would, 
however, allow the appellant to convert this 
into a regular appeal against the final 
decree on payment of the requisite court- 
fee for which we grani three months’ time 
from this date. In default of such payment, 
this Civil Miscellaneous Appeal will stand 
dismissed with costs. 


N, Order accordingly. 


—— O sam— 
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of 1932 
December 16, 1933 
BHIDE, J. 
ABDUR RAHIM —Aucrton-pugCcHASER— 
ÅPPELLANT 
VETSUS 
Tur SECRETARY or STATE For 
INDIA in COUNCIL — DECRER-HOLDER— 
J UDGMENT-DEBTOR— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, 


.m. 90—Defective plan of property to be sold—Bidders 


prevented from offering bid on that 


account—Sale, 
if vitiated. 


The fact that the plan of the property tobe sold. 


was defective and bidders wers 
oñering bidon that account, is 
vitiating the sale. 


M. F. ©. A. from a decree ofthe Sub- 


prevented from 


an irregularity 


ordinate Judge, First Class, Gujrat, dated 


October 27, 1932. 
Mr. Ghulam Mohy-ud-Din, for the Appel- 


lant. 
Diwan Ram Lal, The 


Advocate, for the Respondent. 


Government 


Judgment.—This is an appeal from an 


order of the Subordinate Judge, First 
Class, Gujrat, setting aside a sale in exe- 
on the ground of 
certain material irregularities in publish- 
ing and conducting ıt. It was urged on 
behalf of the appellant that some of the 


‘alleged irregularities could not be a valid 


ground for setting aside the sale in view 
of the provisions of O. XXI, r. 90, Civil 
Procedure Code, as recently amended by 
this Court and that the other irregularities 


Were neither material nor resulted in sub- 


stantial injury. 

It seems that the time of the sale was 
not mentioned in the proclamation and 
the property was not properly described. 
It appears from the evidence of the 
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appellant’s own witnesses that the sale 
was to be conducted from 10 to 5 P. M. 
and this was proclaimed by beat of drum 
but even assuming this to be so, there 
is reliable evidence on the record to show 
that it was not so conducted (see evidence 
of Des Raj, P. W. No. 5). It appears 
further that the plan of the property to 
and bidders were 
prevented from offering bid onethat account 
see evidence of Lala Jaswant Rai Pleader 

. W. No.3.) It was urged that Lala 
Jaswant Rai had not seen the plan him- 
self but he had evidently ascertained 
this and when the fact that the plan was 
defective is not disputed, this point does 
not seem to be material. The property 
was originally valued at Rs. 17,000, and 
the price of Rs. 1,000 which was realised 
seems to be grossly inadequate even for 
the portion sold. It appears that Lala 
Jaswant Rai had instructions to offer 
Rs. 3,000 for the portion, but he did not 
offer any bid owing tothe defective plan. 
It was urged finally that the defect in the 
plan did not matter as the auctioneer 
explained what the defect in the plan 
was. I do not consider the ‘evidence on 
this point, however, to be satisfactory or 
reliable. 

It seems to me that even apart from 
the technical defects in the proclamation, 
there were - material irregularities in 
actually .conducting the sale and there is 
reason to believe that these have resulted 
in substantial loss. I therefore see no 
adequate ground for interference with the 
order of the learned Subordinate Judge 
and dismiss this appeal with costs. 

N. Appzal dismissed, 
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GOKALDAS AMARSEE AND otarss— 
APPLIGANTS 
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EMPEROR - Opposits PARTY 
Criminal Procedure Code (Act V of 1898), s. 179 
Chap. XV—Offence committed by foreigner in 
British India—Whether can be tried in British 
India — Essential ingredients of offence for applica- 
bility of s. 179-Criminal trial—Jurisdiction— 
Person abroad employing agent in British India— 
Whether amenableto trial in British India— Penal 
Code (Act: XLV. of 1860), s. 12)-A—Conspiracy— 
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Gist of the offence—Jurisdiction of Courti—How 
determined. 


Before foreigners residing outside British India 


-can be tried for any offence by a Court in British 


= 


India, such offence must have been committed by 
them in British India. Where an offence of con- 
spiracy to cheat was committed outside British 
India, the offenders cannot be tried for that 
offence by any Court in British India. 
As an offence committed outside British India by a 
foreigner residing in a foreign country is not an 
offence punishable under the Penal Code there is no 
scope for calling in aid the provisions of the Crimi- 
nal Procedure Code. Allthe sections in Chap. XV 
are tobe read subject to the general-rule that an 
act committed on land outside British territory by a 
foreigner not being a servant of the King is not an 
offence triable by the British Courts and illus. (d) 
to s. 119 must be read subject to this general rule. 
The doctrine that the Jaw of the country where a 
crime has been committed governs the nature of 
the offence and that the Courts of that country 
alone have jurisdiction to try the offender iea weil 
established principle of international law. MacLeod 
v. Attorney-General for New South Wales (1), ap- 
plied. [p. 187, col. 2.] 

[Case law discussed, ] 

Section 1/9, Orimina! Procedure Code, does not 
come into operation in a charge of conspiracy to 
cheat as conspirators are not charged with the 
offence of conspiracy by reason of any consequence 
whieh has ensued in pursuance of the conspiracy. 
Before s. 179 can be invoked it is necessary to 
show that “the consequence which has ensued "is 
an essential ingredient of the offence In re 
Jivandas Sauchand (15), relied on; Ali Mahomed 
wees v. Emperor (16), referred to. [p. 138, cols, 
LEIA 

A person abroad may by the employment as well 
of a conscious as of an unconscious agent render 
himself amenable to the law of .-. British Courts or 
British Indian Courts when he -comes within the 
jurisdiction of such Courts. Wheeler- v. Emperor 
(22), Queen v. Garret (27) and Rex ‘vy. Munson (28), 
referred to. [p. 141, col. 1.] 

The gist of the offence of conspiracy lies not in 
doing that act or effecting the purpose for which 
the conspiracy is formed, nor in attempting to do 
any of the acts nor in inducing others to do'them, 
but in the forming of the scheme or agreement 
between the parties. It is not the act “dòne in 
pursuance of the conspiracy but the place where the 
conspiracy was formed or made which ‘determines 
the jurisdiction of the Court and in an indictment 
for conspiracy the venue should be laid where the 
conspiracy was and not where the result of such 
conspiracy was put in execution. Domina Regina 
v. Best & Co. (18), Rex v. John Spragg and Mary 
Elizebethe Spragg (19) and O'Connell v. Reg 
(20), ralied on: Wheeler v. Emperor (22) and Emperor 
sh ean Behar (23), distinguished, [p. 139, cols, 

_Cr. R. A. against the decision of the 
City Magistrate, Karachi. 

Mr. Motiram Idanmal, 
cants. 

Messrs. Partabrai D. Punwani, Dipchand 
Chandumal and Tolasing K. Advani, for the 
Opponents. 

Mr. Parmanand Kundanmal, for the 
Crown. 


Judgment.—The 


for the Appli- 


applicants are 


é 
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foreigners residing ina Native State. A 
complaint was filed against them in the 
Court of the City Magistrate of Karachi 
under s. 120-B, Penal Code for the offence 
of conspiracy to cheat the firm of Messrs. 
Forbes Campbell and Co, Lid. of Karachi. 
The learned City Magistrate dismissed the 
complaint on the ground that he had no 
jurisdiction to entertain it. On-revision to 
this Court on its Sessions’ Court side 
(Dadiba ©. Mehta, A. J. O. of Sind) set 
aside the order of the learned Magistrate 
and directed a further enquiry into the 
matter. The applicants have now come 
to us in revision. As far as we are able 
tofollow the reasoning of the learned 
Additional Judicial Commissioner, he has 
proceeded on two grounds: (1) that assum- 
ing that the complaint against the appli- 
cants was only one of conspiracy to cheat 
the complainant's firm, the learned Magis- 
trate had jurisdiction to entertain it; and 
(2) that the facts as set out in the complaint 
if proved made out a charge not only of 
the offence of conspiracy to cheat, but of 
the offence of cheating and that in any 
case the learned Magistrate had jurisdic- 
tion totry the applicants for the latter 
offence. 

Ib is with these two points that we are 
at present concerned. Before we deal 
with them it is necessary to recapitulate 
the facts stated in the complaint. For 
the purposes of this application these facts 
may be assumed to be correct and the 
allegations in the complaint are as follows: 
(a) The applicanis are brothers and form 
members of a joint Hindu family of which 
applicant No. lis the manager. Paragraph 
(1) (b). On June 30, 1930, applicant No. 1 as 
head of the family and one Chandumal 
Chellaram of Karachi were appointed 
guarantee-brokers for wool consignment 
of the business of the complainant's firm 
in respect of certain areas in the J amnagar 
State. The applicants managed the busi- 
ness in those areas. Paragraph 2. (o). 
It was the duty of the applicants to obtain 
and keep-in.. their possession wool which 
was to be consigned to Europe through the 
complainant’s firm, before they issued 
cheques on the complainant's firm forthe 
amount which was to be advanced against 
such wool; and it was their duty to see 
that the wool so secured was shipped to 
Europe. (Paragraphs 3 and 4.) (d) In 
July 1931, the applicants entered into 
a conspiracy to cheat the complainant's 


- firm; and that in pursuance thereof the 


applicants have induced the complainant's 
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‘firm by diverse means to part with money 
tothe extent of £11,811 against goods 
‘of the value of £.3,000 only found in their 
possession when the fraud was detected. 
Paragraph 6. (e)The means employed by 
the applicants in securing such large sums 
of money wasto enter into contracts either 
in their own names or inthe names of their 
relatives as intending consignors of wool, 
‘and by countersigning those contracts as 
_guarantee-brokers and drawing cheques on 
the complainant’s firm, for relative advan- 
ces they represented to the complainant’s 
firm ‘that wool covered by those contracts 
had been delivered to them and thereby 
they induced the complainant's firm to part 
with such large sums of money. Para- 
graphs 7 and 8. Nowonthese allegations, 
there can be no doubt that the applicants 
cannot be prosecuted in Karachi for the 


offence of conspiracy to cheat the complain- . 


ant’s firm. Section 120-A defines a criminal 
conspiracy thus: — 

“When two or more persons agree to do, or 
cause to be done: (1) an illegal act or (2) an act 
which isnot illegal by illegal means, such an 
agreement is designated a criminal conspiracy; 
‘provided thatno agreement except an agreement 
to commit an offence shall amountto a criminal con- 
spiracy unless some act besides the agreement 
is done by one or more parties to such agreement in 
pursuance thereof," 


According to the above definition, the 
agreement, ifany entered into by the ap- 
plicants to commit the offence of cheating 
amounts toa criminal conspiracy, irres- 
pective of the fact whether any other 
act beside the agreement was done by 
anyone of them in pursuance of the said 
agreement. That beingso, the offence was 
committed and was complete when the 
agreement was entered into. According 
to the complaint, it was entered into in 
July, 1930, that is to say shortly after the 
applicants represented by applicant No. 1 
and Chandumal acting as partners were 
appointed as guarantee-brokers.’ There 
can also be no doubt that the alleged 
‘agreement between the- applicants inter se 
wasmade in a Native State. ‘They never 
came to British India. Nor “is:-there any 
allegation that they entered itto ihe agree- 
ment or concluded it in British.-India 


by written correspondence or by 
oral communication made through 
agents. 


The Indian Penal Code declares the 
area over which it extends, as also the 
acts committed therein which are offences. 
Section 2 deals with offences committed 
in British India. Sections 3and 4 extend 
to certain. extra-territorial offences. Section 
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4 has its processual corrollary in s. 188, 
Criminal Procedure Code. Sections 3 and 4 


- donot apply to the present case. The appli- 


cants are foreigners residing outside 


‘British India, and therefore, before they 


can be tried for any offence by a Court in 
British India such offence should have been 
committed by them in British India. The 
offence’ of conspiracy to cheat was as 
stated above, committed outside British 
India and prima facie therefore they 
could not be tried for that offence here. 

Ithas been suggested that as the con- 
sequence of the agreement to cheat, namely 
the parting with the money by the com- 
plainant’s firm took place here the appli- 
canis could by virtue of s. 179, Criminal 
Procedure Code be tried here. But this 
argument loses sight, of the fact that the 
Penal Code enacts criminal liability and 
the Criminal Procedure Code deals with the 
Courts andthe procedure by which such 
liability may be determined. As an 
offence committed outside British India 
bya foreigner residing in a foreign coun- 
tary is not an offence punishable under 
the Indian Penal Code there is no scope 
for calling in aid the provisions of Crimi- 
nal Procedure Code. As painted out by 
Woodroffe in his Commentary “on the 
Criminal Procedure Code all the sections 
in Chap. XV are to be read subject to the 
general.rulethat an act committed on land 
outside’ British territory by a foreigner 
not being a servant of the King is notan 
offence triable by the British Courts ‘and 
that Illus. (d) to s. 179 must be read subject 
to this general rule. ; 


“Thedoctrine that the law af the country 
wheres crime has been committed governs 
the nature af the offence and that the 
Courts of that country alone have jurisdic- 
tion to try the offender is a well established 
principle of international law. ‘This pro- 
position was discussed in Macleod v. Attor- 
ney-General for New South Wales 1). In 
that case the accused was married first in 
New South Wales. Subsequently. he obtain- 
ed a divorce in the United States and then 
went through a second ceremony or mar- | 
riage in the life-time of the first wife... He 
was indicted under the Local Criminal 
Law Amendment Act which provided : 

“Whosoever being married marries another person 
during the life-time ofthe former husband or wife, 
wheresoever such second marriage takes place, shall 
be liable to penal servitude.” ` 

The Judicial Committee held that upon 

(1)(1§91) A Ç 455; COL J PO 5; 639L 7321; 17 

Cox OO dtl. 
` 
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the construction of the whole statute, the 
word ““wheresoever ” must be taken to 
apply to the venue and to mean ‘‘ where- 
soever” in New South Wales. In dealing 
with the argument that the legislature had 
legislated respecting offences committed 
outside the colony, it is said: 

“Their Lordships think it right to add that they 
are of opinion that if the wider construction had 
been applied to the Statute, and it was thereby 
intended to comprehend cases so wide as those 
insisted onat the bar, it would have been beyond 
the jurisdiction of the colony to enact such a law. 
Their jurisdiction is confined within their own 
torritories and the maxim which has been more than 
once quoted extra territorium jus dicent impuna 
non paretur, would be applicable to such a case." 

The Courts in British India have always 
declined jurisdiction against foreigners for 
offences committed outside British India, 
e. g., for theft although the stolen property 
was found in British India: Reg, v. Advi- 
gadu (2), Reg. v. Lakha Govind (3), Empress 


y. Sunder Gope (4), Queen-Empress v. Abdul 


Latif (5), Queen-Empress v. Ranchhod Daya 
(6), for criminal breach of trust ; In re Babu 
Daldi (7), Hemandas v. Chellaram (8), for 
being in possession in a Native State of 
property stolen from British India: Queen- 
Empress v. Kirpal Singh (9) and Moheshwart 
Proshad Singh v. Emperor (10), for kidnap- 
ping though the person kidnapped is con- 
cealed in British India; Bhute Santal v. 
Dama Santal (11), for instigating the offence 
of murder outside British India’ although 
the offence is committed in British India; 
Reg. v. Pirtai (12), of abduction in a Native 
State although the abducted woman was 
brought by the accused into British India: 
Emperor v. Koochri (13) and Emperor v. 
Anandgir (14). 

Apart from this it would appear that 
s, 179, Criminal Procedure Code, does not 
come into operation in a charge of conspi- 
racy to cheat as conspirators are not charg- 
ed with the offence of conspiracy by reason 
of any consequence which has ensued in 
pursuance of the conspiracy. Before s. 179, 
can be invoked it is necessary to show that 

(2) 1 M ‘171. 

(3) 1B 50. 

(4)6 O 3071; TOLR 411. 

(5) 10 B 186. 

(6) 2 Bom. L R 337. 

(7) 5M 23. 

(8) 15 Ind. Oas. 836; 5S L R 267, 


(9)9 A 523; A W N 1887, 191. 

(10) 24 Ind, Cas, 915; A I R 1914 Qal. 725; 15 Or, 
LJ 537;18 O WN 1178. 

(11) 33 Ind. Cas. 304; 17 Cr. L J 123. 


(12)10 B HO R 356. 
(13) 20 Ind. Oas. 599; 7S LR17;14 Cr, L J 


439. 
oe 24 Ind, Oas, 599; 47 5 L R.128 15 Or L J 
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‘the consequence which has ensued `“ is an 
essential ingredient of the offence. In In re 
Jivandas Savchand (15), while dealing with 
this point Beaumont, C. J., has said at 
p. 1208* 

‘Now, I must conzess that but for the fact that 
many eminent Judges have taken a different view, 
I should have thought that the languaye of that 
section was perfectly plain. What it provides is, 
that when a person is accused ot the commission of 
any offence by reason of two things, by reason first 
of anything which has been done, and second- 
ly, of any consequence which has ensued, then juris- 
diction is conferred on the Court where the act has 
been done or the consequence has ensued. But the 


offence must ke charged.........by reason of those ` 


things, the act done and the consequence which ensued. 
If that is so the consequence is necessarily part of 
the offence. It does not matter whether you say, 
as some of the Courts have said, that the consequence 
must be an integral part of the offence or whether 
you say, as others of the Courts have said, that it is 
a necessary ingredient of the offence, the point is 
that the consequence must be part of the offence 
charged.” 

These observations have been referred 
to with approval by Page, C. J., in Ali 
Mahomed Kassim y. Emperor (16), at p. 34-47, 
While dealing with the question whether the 
offence of conspiracy to cheat was committed 
outside British India, the learned Addi- 
tional Judicial Commissioner has said: 

“Mere intention on the part of two or more 
persons to commit en offenceis not indictable, as 
has been laid down in Denis Dowling Mulcahy v., 
Queen-Empress (17) when the intention is translated 
into facts, the conspiracy is complete. The activities 
of the conspirators may not beconfined merely to 
their scheming brains but may radiate far and 
wide. The scope of the conspiracy would in my 
opinion determine the place where the conspiracy 
or any part of it occurred.” 

Now no one can quarrel with the first 
proposition enunciated above. But with 
all respect tothe learned Additional Judicial 
Commissioner there is, we think no warrant 
for the second proposition. The definition 
of conspiracy as given by Wiles, J., at p. 317£ 
in the very case referred -to by the learned 
Additional Judicial Commissioner, is. with 
all respect to the learned Additional Judicial 
Commissioner a complete answer to the 
reasoning adopted by him. The definition 
is as follows : 

“A conspiracy consists not merely in the inten- 
tion of two or more, but in the agreement of two 
or more todo an unlawful act, orto doa lawful act 


(15) 129 Ind. Cas. 335; AI R 1930 Bom. 490; 32 
Bom. L R1195; 82 Cr. L J 331; Ind. Rul. (1931) 
Bom. 161; (1930) Or, Oas. 1026. 

(16) 134 Ind. Cas. 209; A 1 R 1931 Rang, 164; 
(1931) Cr. Oas. 660; 52 Or. L J 1120; 9 R 338; Ind, 
Rul. (1931) Rang. 273. 

(17) (1668) 3H L 306. 


*Page of 32 Bom L R.—[ Kd] 
+Page of 9 R.—[Ed.] 
Page of (1868) 3 H. L.—[Ed.] 
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unlawful means. So long as a design rests in 
intention only it is not indictable. When two or more 
agree to carry itinto effect the very plotis an act 
in itself, and the act of each of the parties, promise 
against promise actus contra actum capable of 
being enforced if lawful is punishable if for a cri- 
minal objector for the use of criminal means.” 


This definition forms the foundation of 
s. 120-A; Penal Code. The gist of the offence 
of conspiracy lies not in doing that act 
or effecting the purpose for which the con- 
spiracy is formed nor in attempting to do 
any of the acts norin inducing others to do 
them, but in the forming of the scheme 
or agreement between the parties: Domina 
Regina v.Best & Co. (18) Rex. v. John Spragg 
and Mary Elizebethe Spragg (19); O'Connell 
v. Reg. (20), It is no doubt true that 
sometimes it is difficult to ascertain the 
point oftime when the alleged agreement 
is said to have been made, that is to say, 
the point at which a combination of several 
persons fora common object becomes un- 
lawful. But the factum of the criminal 
agreement should not be confounded with 
its proof. So far as proof goes, as said by 
Gross, J., in Rex.v. Brissac (21) : 

“Qonspiracy is generally a matter of inference 
deduced from certain criminal acts of the parties 


accused done in pursuancs ofan apparent criminal 
purpose common between them.” 


In certain cases it may, therefore, be 
difficult for the Courts to decide whether 


a particular agreement which forms the 


basis ofa criminal charge was made or 
concluded at a particular time or at a 
particular place. But it does not follow 
therefrom that the 

“scope of the conspiracy would determine the 
place where the conspiracy or part of it occurred,” 

It is also difficult to appreciate the sense 
in which the learned Additional Judicial 
Commissioner has used the expression “any 
part” of the conspiracy occurring in one 
place and any other part of it occurring in 
another place. The learned Additional 
Judictal Commissioner, has further said : 

“A conspiracy may be a continuous offence. Its 
duration may depend on the achievement of its 
object. After forming a common intention with 
regard to the main purpose details may be left 
to be settled as and when they arise. The con- 
spirators may think and act in concert during the 
attainment of their purpose- ‘lhis continuous activ- 
ity which may be characterized as conspiracy may 
be co-terminous with the commission of a crime. 
Thus where the conspiracy is ascheme to do certain 
acts towards an offence (as in this case) for the 
purpose of cheating, then whatever any such act 
may be, if it is done by any of the conspirators in 
furtherance of the scheme that act would decide 


(18) (1600) 1 East 462. 
(19) Burr 992; 97 ER 669. 
(20) (1844) 11 O& F 155; 9Jur, 25; 1 Cox O O 


13. . 
(21) 1603, 4-Bast 171, 
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the jurisdiction to try the offence of conspiracy.” 

Again with all respect there is we think 
no warrant for either of the above proposi- 
tions. Itis not the act done in pursuance 
of the conspiracy but the place .where 
the conspiracy was formed or made which 
determines the jurisdiction of the Court 
and ithas been consistently held that in 
an indictment for conspiracy the venue 
should be laid where the conspiracy was 
and not where the result of such canspiracy 
was put in execution. Russell on Crimes 
and Misdemeanours Ed, 8 p. 199. The 
learned Additional Judicial Commissioner 
has relied upon the case of Wheeler v. Em- 
peror (22) and Emperor v. Chhotalal Behar 
(23) and has said that the former case is 
on all fours with the present. 

Again with all respect both these cases 
are clearly distinguishable. Wheeler was 
not being put on his trial but he had 
been extradited, tried and convicted. He 
had been convicted not only onthe charge 
of conspiracy but of offences relating to 
counterfeiting King’s coins referred to in 
gs. 231-236, Penal Code. He was inter alia 
convicted and sentenced to three years 
rigorous imprisonment under s. 233, Penal 
Code. The only points decided by this 
Court in appeal were: (1) A -foreigner 
cannot be said to be brought illegally 
into British India in consequence of pro- 
ceedings ‘taken in England under the 
English Fugitive Offenders Act which were 
perfectly regular. (2) When a foreigner 
is in British India and is charged before 
a Magistrate with an offence under the 
Penal Code, it will not avail him to say 
that he was brought there ilegally from 
a ‘foreign country. And (3) when a 
foreigner is charged under the Penal Code 
for an offence which is completed in Bri- 
tish India, it is immaterial whether his 


-presence here was physical or was derived 


by process and intendment of law. ‘The 
first and second points do not arise in 
the present case except perhaps so far as 
applicant No. is concerned. i 

The third point begs the question at 
issue. If the conspiracy, that is to say, 
the agreement to cheat was completed in 
Karachi Cadet Quaestio, the Karachi Court 
would have jurisdiction to entertain if, 
As pointed out above, Wheeler was not 
charged only with conspiracy to commit 
offences but also with having committed 
those offences and having «abetted the 
(22) 112 Ind. Cas. 673; A I R 1928 Sind 161; 29 
Or. L J 1089. 
ag lt Ind, Cas. 970; 33 B 524; 13 Cr L J 
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commission of those offences. Where a 
conspiracy is executed, in effect it merges 
in the offence which was donein pursuance 
of the conspiracy; and in that case the 
conspiracy is merely auxiliary to the law 
which creates the principal crime: Russell 
on Orimes and Misdemeanours, (1923 
Edition, p. 175; Wright on Conspiracy, 80 
Ld., Raym. 711). Wheeler had been rightly 
extradited for the principal offence and 
his conviction for conspiracy was auxiliary. 
It did not affect the case one way or 
the other, and this Court was not called 
upon to decide the question whether the 
Court below had jurisdiction to try him for 
the offence of conspiracy. 

The case of Chhotalal was decided in 
1912. Chapter 5-A, Penal Code, which 
punishes conspiracy by itself as a sub- 
stantive offence was added by Act VIII of 
1913. The charge against the accused 
was for abetment of forgery and on the 
facts of that case it was found that the 
accused had abetted the offence of forgery 
in British India. In that case while - dis- 
tinguishing the caseof Reg. v. Pirtai (12), 
Batchelor, J. ,has said: 

“It appears to me, however, that that decision so 
far from assisting the present accused, indicates 
the line of reasoning upon which the present re- 
ference ought to be determined against him. For 
in that case the ratio decidendi that the then accused 


woman, 8 foreigner, was not triable by the British 
Oourt was that her instigation of the crime had 


been wholly committed within the foreign territory. 


If, therefore, the present accused's offence was not 
wholly completed within Cambay limits, but having 
been initiated there, was continued and completed 
within the British territory of Umreth, then Pirtai’s 
case would be authority for the view that the 
accused was triable at Ahmedabad; and the learned 
Government Pleader’s argument is that this is the 
true view of the present case.” 

It will also be noticed that in Chotalal’s 
case the offender was found within the 
local jurisdiction of the Court. His case, 
therefore, fell also within the well establish- 
ed rule of international law that an infrac- 
tion of the Criminal Law of a state intrater- 
ritorially effected, but directed, ab extra, 
makes the director the moral author, of 
the crime, amenable to the tribunals of 
the country whose law has been violated 
whenever he comes within the jurisdiction, 
Op. Cit., ss, 876 and 877, referred to by 
West, J. in Queen Empress v. Moorga Chetty 
(21). Mr Dipchand has referred us to the 
following observations of Grose, J., in the 
King v. Brisac and Scott (25): 

“IE if were necessary on this occasion to con- 
sider how far every count in this information has 


(24)5 B 338. 
(25) (1803) 7 R R551; 4 East 164, 
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been established by the evidence adduced, so as 
to bring every one of them within the jurisdiction 
of this Court it would have to be recollected that 
conspiracy is a matter of inference, deduced from 
certain criminal acts of the parties accused, done 
in pursuance of an apparent criminal purpose in 
common between them, and which ;hardly ever are 
confined to one place; and that from analogy, there 
seems no reason why the crime of conspiracy, 
amounting only to a misdemeanor, may not be 
tried wherever one distinct overt act of conspiracy 
is in fact committed, as well as the crime of high 
treason in compassing and imagining the King's 
death or in conspiring to levy war. ln the King v. 
Bowes and others, the trial proceeded upon 
this principle; where no proof of actual conspiracy 
embracing all the several conspirators was attempted 
to be good in Middlesex, where the trial took place and 
where the individual actings of some of the conspirators 
were wholly confined to other counties than Middle- 
sex; but still the conspiracy as against all having 
been proved from the community of criminal 
purpose, and by their joint co-operation in for- 
warding the objects of it, in different places and 
counties, the locality required for the purpose of 
trial was holden to be satisfied by overt acts 
done by some of them in prosecution of the con- 
spiracy in the county where the trial was held. 
But upon this occasion it is not necessary to go at 
largein this point, . ,... . 

Apart from the fact that the observa- 
tions referred to above are obiter dicta 
they have no bearing on the facts of the 
present case. In that case the offence had 
been committed ona British ship and by 
Britishers. There was no question, there- 
fore, of a foreigner being tried for con- 
spiracy entered into in a foreign land. 
The English Law like the Indian law 
while making no exception in favour of 
aliens for liability for offences committed 
in England or on British ships does not 
extend to offences committed by them 
outside the King’s dominions or outside the 
Admiralty Jurisdiction of the English 
Courts; See Russell on Crimes and Mis- 
demeanours, Vol. 1, p. 100 (Edn. 8); 
Halsbury’s Laws of England Vol. 9, para. 
559. 

The case of Beechy v. Begam (26), has 
an indirect bearing upon the point in 
issue. In that case a petition had been 
made for special leave to appeal from 4 
judgment of His Majesty’s Court for China 
and Korea to the Privy Council. The 
petifioner Beechy was a British subject 
who was charged at Shanghai with con- 
spiracy to defraud together with a man 
DeMarcar who was a Belgian subject. 
At the end of the trial it was not dis- 
puted that DeMarcar was only amenable 
to Belgian law, and that by the law 
of that country conspiracy todefraud was 
not a criminal offence. The point was 


a (1915) 144 LT 1;85 LJ P C82; 25 Oox 0 0 
7. 


1934 


then taken on bebalf of Beechey that in 
the circumstances he could not be found 
guilty of conspiracy with De Marcat The 
Judge at the trial directed the jury that 
they could not convict the prisoner unless 
they were satisfied that DeMarcar was 
also guilty and would have been convict- 
ed if the Court had jurisdiction to 
deal with his case. The jury found the 
prisoner ; guilty? and their Lordships of 
the Privy Council refused leave. 


Now unless it was clear that De Marcar. 


was not amenable to the jurisdiction of 
His Majesty’s Courts for Chinaand Korea, 
this point would not have been conceded. 
Our attention has not been drawn to any 
English case of a foreigner being tried 
and convicted of a conspiracy to do an 
unlawful act simpliciter when such conspi- 
racy was said to have been formed in a 
foreign land. On the complaint itself 
there can be no doubt that the only 
agreement, if any, between the applicants 
to cheat the complainant’s firm was made 
outside British India-and that it was made 
in or about; July, 1931, (see para. 5), 
although in pursuance of the agreement 
applicants are said to have done certain 
acts between July 27, 1931 and March 
7, 1932. They could not, therefore, be 
tried for the offence. of conspiracy in 
Karachi. ay 

With regard to the second point it has 
been conceded by the learned Advocate 
for the applicants that they may be pro- 
seculed here for the offence of cheating 
as {hat offence is said to have been com- 
mitted or completed here. It is well 
settled that a person abroad may, by the 


employment as well of a conscious as of 


an unconscious agent, render himself 
amenable to the law of British Courts or 
British Indian -Courts when he comes 


within the jurisdiction of such Courts:. 


per Lord Campbell, C. J., in Queen v. Garret 
(27), See also Rex v. Munson (28), Rex v. 
Oliphant (29), Rex v. De Marny (30), 
Emperor v. Chhotalal Bahar (23); Halsbury’s 
Laws of England Vol. 9, para. 527; -The 
absence, therefore, of an accused” person 
from the place where the offence: is said 
to have been committed or compléted 
does not affect the jurisdiction of the Court. 

(27) 33 LJ MORO, 

(28) (1793) 1 Esp. 62, 


(29) (1905) 2K B67; 74LJ3 KB 591; 53 W 
556; 69 J P 230; 21TL R 416; 94 LT 824; 21 Cox 


(30) (1907).1K B 388; 76L J K B214: 96 L 
159; 11 J P 14; 23 TL R221; 518 J 146; 21 Cox, 
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If the offence complained of has been 
committed within British India, then the 
question of extraditing the accused persons 
if they are not already in British India 
arises but not otherwise, and in that case 
they may be tried here if the state where 
they are, surrenders them. But the learned 
Advocate for the applicants has rightly 
pointed out that the present complaint is 
not a complaint for the offence of cheat- 
ing or abetment to cheating and that 
before it can be treated as such it has to 
be wholly recast. Each contract by which 
the complainant’s-firm was induced to 
part with the money is a separate act 
of cheating. All the accused are not 
sald to have taken part in each contract. 
Different persons accused of different 
offences may not ordinarily be tried 
together. Even if it be assumed that in 
this case different acts of cheating formed 
part of the same transaction and that 
as all the accused took part either as prin- 


cipals or as abettors, they may be tried to- ` 


gether, it will be necessary for the complain-. 


ant to give details of such acts. We 
are told that applicant No.1 has already 
been prosecuted and convicted of the 
offence of cheating or in the altenrative 
of criminal breach of trust. 
of the, case is not before us and 
we do not know if the claim or claims 
involved in that 
involved in the present complaint. The 
learned City Magistrate has not declined 
jurisdiction for the offence of cheating, 
but for the offence of conspiracy to cheat 
and in doing sohe was perfectly right. 
We, accordingly vacate the order 


plainant from lodging a proper com- 
plaint for cheating or for any other offence 
such as abtement and the, like which may 
have been committed by the applicants 
or any of them in British India either 
directly or through the agemey of other 


persons whether such persons were infiocent 


agents or not. 


N, Order accordingly. 


ALLAHABAD HIGH COURT 


Criminal Revision eee No. 488 of 


1933 l 
September 7, 1933 
BAJPAI, J. 
HORI LAL—APPLICANT 
versus 
EMPEROR—Opposite PARTY 
Penal Code (Act XLV of 1860), s. 411—Ingredients 
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The record. 


of, 
the learned Additional Judicial Commis- 
sioner, but this will not prevent the com-. 


prosecution are also- 
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of offence under— Evidence Act (I of 1872), s. 114, 
ill ta)— Presumption under— When canbe drawn— 
an of proof, if shifis on to accused—Criminal 
trial. 

In a charge under s. 411, Penal Code, the prosecu- 
tion has got to prove: (1) that the property was stolen, 
(2) that it was received or retained by the accused 
and (3) thatthe accused knew or had reason to be- 
lieve the property to be stolen. The prosecution 
may prove these three ingredients either by positive 
evidence or by certain presumptions. 

In acriminal case the onus ison the prosecution to 
prove the guilt of the accused beyond doubt. It is 
wrong to suppose that inacriminal case the burden 
is in some cases shifted to the accused. Basil 
Ranger Lawrence v. Emperor (1)and Hatim Mandal 
v. Emperor (2), referred to.” 

Section 114 and illus (a) thereto speak of the Court's 
power to draw a presumption andact upon it unless 
the accused can account fer his possession. But 
this does not mean that the accused must prove 
affirmatively that he came by the goods innocently. 
It is sufficient if he can give an explanation which 
may raise doubt in the mind of the Court as to the 
guilt of theaccused. If he (the accused) gives any 
explanation which in the opinion of the jury may 
possibly be true although they do not necessarily 
believe it, then the Crown cannot rely upon the 
presumption and must prove the guilt of the accused 
just asin any other criminal case. Bhutnath 
Mondal v. Emperor (8), followed. 

It is wrong to suppose that when the distance of 
time between the theft and the recovery of the stolen 
property from the possession of the accused is short, 
then the burden shifts on the accused to prove 
affirmatively that he came by the possession of 
the property in an innocent manner. : 

Mr. G. S. Pathak, for the Applicant. 

The Assistant Government Advocate, 


for the Crown. 


Order.—Hori Lal was convicted by 
a Magistrate of the first class under s. 411, 
Indian Penal Code. His conviction was con- 
firmed in appeal by the learned Sessions 
Judge. Hori Lal was tried along with two 
other persons,namely Thakur Prasad and 
Gajodhar. Thetwo latter were tried for 
an offence under s. 379, Indian Penal Code, 
whereas Hori Lal was tried for an offence 
under s. 411, Indian Penal Code. The 
facts appear to be that certain rods 
belonging tothe Singh Engineering Com- 
pany were loaded on athela and were to 
be sent to the Railway. While they were 
. lying outside the premises of the Company 
25 of the rods on.the thela disappeared and 
three of them wére found on a patri in 
Bansmandi.. The contractor and other 
eservants ofthe company were investigating 
into the matter*- when they saw Gajodhar 
and Thakur Prasad trying to remove the 
three rods from the patri at Bansmandi. 
Thakur Prasad whois only a boy of 12 
years was arrested on the spot but Gajodhar 
made good his escape and while Thakur 
Prasad was being taken he saw Gajodhar 
and pointed him out to the persons who 
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were escorting Thakur Prasad. Gajodhar' 
was also arrested and ultimately on the 
information of Thakur Prasad the house 
of one Hori Lal was searched and 22 iron 
rods of which 2] have been proved tc 
belong to the Singh Engineering Co. 
were recovered from his house. The learned 
Magistrate by a curious reasoning which 
was not acceptableto the Judge and 
which is not acceptable to me acquitted 
Thakur Prasad and Gajodhar Prasad 
of ‘an offence unders. 379, Indian Penal 
Code; he has however convicted Hori Lal 
unders. 411, Indian Penal Code. 

In revision it is contended hefore me 
that the Courts below misdirected them- 
selves ona question of law and as such 
the conviction recorded by them is not 
maintainable. It is argued that it is the 
duty of the prosecution in s. 411, Indian 
Penel Code, to prove that the accused 
dishonestly received or retained stolen 
property knowing or having reason to 
believethe same to be stolen property. 
The prosecution, therefore, has got to prove 
(1) that the property was stolen (2) that 
it was received or retained by the accused 
and (3) that tha accused knew or had 
reason to believs the property to be stolen. 
It is further contended that there is no such 
thing as shifting of the burden of proof 
from the prosecution tothe accused ina 
Criminal case. It has-been held by their 
Lordships ofthe Privy Council in Basil 
oe Lawrence v. The King (l), 
that: i 


“Jt is an essential principle of criminal law..in 
English jurisprudence tha ta criminal cbarge has got 
to be established by the prosecution beyond reason- 
able doubt.’ | HE 

It was held in Hatim Mondal v. Emperor’ 
(2) that:-— 

“In a criminal case the onusis onthe prosecution 
to prove beyond reasonable doubt the guilt of the 
accused. The onus never changes”. 


This is almost elementary and this view 
has been consistently adopted by all the 
Courts. Now che prosecution may prove 
the three ‘ingredients mentioned by me 
above.-either by positive evidence or by 
certain presumptions. Section 114 of the 
Hvidence.Act and specially illustration (A) 
to that séction speaks of a presumption. 
Itis said that the Court may presume 
that a man wha is in possession of stolen 
goods soon after the theft is either the 
thief or has received the goods knowing 


(1) 145 Ind. Cas. £09; A IR 1933 P O 218; 24 Or 
L J 886; (1933) A L J 1025: 38 L W 635; (1933) Or. 
Cas. 1302: L R14 A 436 Or. (P 0). 

(2) 56 Ind. Cas. 849; A IR 1920 Cal, 342: 21 Cr. L 
J 545; 310 Ld 310; 24 OWN 619, 


1934 
them to be stolen unless he can account 
for his possession. Jt is argued on behalf 
of the Crown thatthe Courts below acting 
upon this presumption have convicted the ac- 
cused and that they were perfectly justified 
in doing so. What this illustration means is 
that inthe circumstances mentioned there- 
in the Court may draw a presumption 
and may act upon it if the accused cannot 
account for his possession, but this illus- 
tration doesnot mean that the burden of 
proof is shifted on the accused. The judg- 
ment. of the Court of first instance Is not 
very satisfactory but even that Court while 
drawing the presumption made certain 
observations which are not quite intelligible 
and to which exception might be taken by 
` the accused. The property was undoubted- 
ly stolen on April 11,1932 and it was re- 
covered {from the house of the accused on 
the succeeding day and thereforo, if the 
accused could not account for his pos- 
session the Court could presume guilty 
knowledge. Itisthe case of the accused 
that he brought the goods from Gajodhar 
and hehas produced evidence in support 
ofhis defence. The Court of first instance 
says that: - 

“If it really was Gajodhar who brought them 
he should have been suspicious of him.” 

Now it does not appear why the accused 
should have been suspicious if the goods 
were brought by Gajodhar. More serious 
objection can, however, be taken tothe 
judgment of the lower Appellate Court 
who says that;— 

_ “There can be no doubt that the finding of these 
rods sosoonatterthe theft at appellant's godown 
threw the burden of proving his bona fides in respect 
. of them on the appellant.” 

This is the mischief into which the learn- 
ed Sessions Judge has fallen inasmuch 
ashe thinks that in a criminal case the 
burden is insome cases shifted to the ac- 
cused. He then goes on to say that 
the oral testimony on’ behalf of the 
accused is not very reliable. When s. 114 
and illustration (A) of the section 
speaks of the Court’s power to- draw a 
presumption and act upon it, it ‘says that 
that presumption can be drawn unléss the 
accused can account for his. possession. 
Ghosh, J., in Bhutnath Mandal v: Emperor 
-(3), held: ae 

“that this does not mean that the accused must 
prove affirmatively that he came by the goods 
innocently. It is sufficient if he can give an 


explanation which may raise doubt in the mind of 
the Court as to the guilt of the accused.” 


- (3) 134 Ind. Cas, 1071; A I R 1931 Cal. 617; 35 O 
W N 291; (1931) Cr, Oas. 801; 88 Or. LJ 40; Ind, Rul, 
(1932) Cal. 31, l 
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Lort-Williams, J., in a separate judgment 
said that: 
“if he (the accused) gives any explanation which in 
the opinion of the jury may possibly be true 
although they do not necessarily believe it then the 
Crown cannot rely upon the presumption and must 
prove the accused just asin any other Criminal 
Oase. ” 

This is a view of law with which I agree. 
Now in the present case the Courts below 
were in error in thinking that when the 


distance of time between the theft and the 


recovery of the stolen property from the 
possession of the accused is short then the 
burden shifts on the accused to prove 
affirmatively that he came by the possession 
of the property in an innocent manner. 
This is clear from the fact that the lower 
Appellate Court says thatthe burden of 
proving his bona fides was thrown on the 
accused and that the oral testimony was 


not very reliable. The evidence pro- 
duced by the accused is fairly gatis- 
factory. 1 have, therefore, come to the 


conclusion that the finding recorded by the 
Courts below are vitiated by the fact that 
they did not appreciaté clearly ‘the law 
applicable to this case and for this reason I 
allow this application, set aside the convic- 
tion and the sentence of the applicant and 
a that he need not surrender to hig 
ail. 
N. l Application allowed. 


- 
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Besumont C. J., AND BLACKWELL, J. 
DHANRAJ KHSHRIMAL 
Jd HALANI—APpPELLANT è 
VETSUS E 
- H. H. WADIA—RESPONDENT. l 

Company—Forfeiture `of :sharegz—Share-holder, if 
can bere-instated without his consent—Call—Resolu~ 
tion for call without fixing time or place of pay 
ment—V alidity of—Kesolution of ‘directors regarding 
forfeiture—Necessity of—Irregularity, if canbe 
waiwed—Forfeiture acted upon for two years— 
Setting aside of, if proper. 

A forfeiture of shares, which involves reduction of 
the company’s capital, can only be carried out under 
the articles of association of the company where-a 
call has been validly made, and that call hasnot 
been paid. Where no call has been made the forfei- 
ture is outside the powers of the company and hence 


invalid. |p, 144, col. 1.] ‘ 
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It is not necessary to have a formal resolution of 
„the directors specifying the person to whom, and 
the plase where, a call is tobe made, These are 
minor matters of much less consequence to a share- 
holder than the fixing of the time for payment, 
Even if it were necessary to havea formal resolu- 
tion of the Boaid stating the name of the person 
to whom, and the place where, the call should be 
paid, that is a matter which it would be open to 
the parties to-waive. Ha parte Wallasten (10), relied 


on, [p. 147, col. 1.] 

Per Beaumont, C. J.—To hold that a forfeiture 
solemnly resolved upon and enforced for two years 
without objection fromthe share-holder should be 
set aside as ultra vires of the company on the ground 
that there had been no formal resolution of the 
directors directing thatthe calls be paid to the 
agents atthe registered office of the company 
(which would be the natural method of payment) 
would be to take much too narrow a view. [p. 167, 


col. 2, 

PAOTS.—The Official Liquidator of the 
Rutlam Bombay United Spinning & Weaving 
Co. Ltd. (in Liquidation) applied to the Judge 
in winding-up to settle the list of con- 
tributories of the Company. It was also 
prayed that the name of the appellant should 
be’ included as the holder of- 450 shares. 
Mr. Justice Kania who heard the applica- 
tion: made the order asked for. Thereupon 
this appeal was filed. 


Sir Jamshed Kanga, Advocate-General, 
with Messrs. F. J. Coltman and V. If, 
Taraporewala, for the Appellant. 

Mr. M. C. Setalvad, for the Respondent. 


Beaumont, C. J.—[His Lordship after 
setting out the facts of the case, pro- 
ceeded.| The claimof the company is a 
startling one. Inthe most formal manner 
the company purported to forfeit the ap- 
pellunt’s shares, and theroby to terminate 
the - contractual relations between the 
company and the appellant, and for some 
two years they acted upon the view that 
the forfeiture was valid. They now seek 
to set aside the forfeiture and to restore 
the contractual relations between the com- 
pany and the appellant, on the basis of 
their own default in carrying out the for- 
feiture. Itisclear that if the forfeiture 
took efféct, the company cannot reinstate 
the appellant as a share-holder without his 
consent, see Liockworthy case (1); but the 
ground on which the:company put their 
case, and the only ground on which, in my 
opinion, it can’be put, is this: A forfeiture 
of share, which involves reduction of the 


company’s capital, can only be carried out, 


under the; ‘articles of association of the 
company “where a call has been validly 


(1) (1803) 1 Ob, 711; 72 LJ Ch. 
Manson 191. 
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made, and that callhas not been paid; in 
Lhe present case no call was validly made; 
the forfeiture was, therefore, outside the 
powers of the company and invalid and 
the appellant has in fact never ceased to be 
a share-holder of the company. 

The firstand principal question which 
we have to determine on this appeal is 
whether the second and third calls were 
validly made, and for that purpose it is 
necessary to look at the articles of associa- 
tion. The material articles which appear 
tc be founded on Paluners Company Pre- 
cedents, are Arts. 18, 19, 20 and 24, which 


are in the following terms :— l 

“18. The Directors may from time to time make 
such calls as they think fit upon the members 
in respect of all money unpaid on the‘ shares held 
by them respectively,and not by the conditions of 
allotment thereof made payable at fixed times and 
each member shall pay the amount of every call 
so made onhim to the persons and at the times 
and places appointed by the Directors. A ‘callmay 
be made payable by iastalments. 

19 A call shall be deemed to have been made 
at the time when the resolution of the Directors 
authorizing such call was passed. 

20 Seven days’ notice of any call shall be 
given specifying the time and place of payment, 
and to whom such call shall be paid. 

24 If any member fails to pay any call or 
instalment on or before the day appointed for the 
payment of the same, the Directors may at any 
time thereafter, during such time as the call for 
instalment remains unpaid, serve a notice on such 
member requiring himto pay the same together 
with any interest that may have accrued and all 


expenses that may have been incurred by the com- - 


pany by reason of such non-payment.’ 

Dealing withthese articlesin the first 
instance, wpartfrom the authority, it ap- 
pears tome that Art. 18 deals with two 
distinct matters; the first part authorises. 
the directors to make calls and the second; 
part provides what the lability “of the 
member is to be in respect of the calls so 
made and stipulates that he is to pay the 
amount of the call made ‘on him to the 
persons and atthe times and places ape 


pointed by the directors. As a matter of con- - 


struction I can see no justification for 
reading the conditions necessary to impose 
liability to pay upon the member into the 
first part of- the article authorising the 
directors to make a call, It seems to me 
that the directors may {as they didin this 
Gage) pass a resolution making a call of a 
particular amount payable at a particular 
time, and that that resolution constitutes 
a valid call and fixes the date of the call, 
although before the payment of the call can 


be enforced the directors must appoint: 


the persons to whom and the place where 
the call isto be made. Thatseems tome 
the natural meaning of the language - of 


. validly. made. 


- support to some 


“Act, 1862, and 


9 
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Art. 18, but the contention of the company 
is that Art. 18 read as a whole requires that 
any resolution fora call must state not 
only the amount of the call and the time 
at which it was payable, but the person 
to whom and the place where it is to be 
paid. We have been referred to many 
authorities of which the following seem to 
me to bein point. i 

In Newry and Enniskillen Ry. Co. v. 
Edmunds (2), before Pollock, C. B., Parke, 
B., and Platt, B., the company was govern- 
ed by the Company’s Clauses Consolidation 
Act (8&9 Vic. c. 16), and it appears to 
me that the 22nd section of that Act is sub- 
stantially in the same terms as Art. 18 
in the present case. In that case the 
directors, had made a call, but the resolu- 
tion contained no time or place for pay- 
ment. The Court held that the call was 
Parke, B., who gave the 
leading judgment, expressly states that the 
resolution to make a -call need. not specify 
either the time or place for payment, but 
the directors must appoint a time and 
place which must be notified to the share- 
holder by .a notice allowing him 21 
days for the purpose of:payment. There 
are two cases, Great North of England Ry. 
Co. v. Biddulph (3) and the other Sheffield 
Ashton-under-Lyne and Manchester Ry. Co. 
v. ‘Woodcock (4), in both of which the judg- 
ment was given by Parke, B., and which 
extent the conclusion 
reached in the case of Newry and Ennis- 
killen Ry. Co. v. Edmunds (2) but those 
cases are not, I think, direct authorities on 
the ‘point.at issue. 

The next case is Johnson v. Lyttles 
Tron Agency (5). In that case the company 
was governed by table-A of the Companies 
it appears to me that 
Art. 4is substantially inthe same terms 
as Art. 18 in-the present case. In that 
case the directors résolved that a call be 
made of £2 per share, and that the share- 
holders be requested to pay the same as 
soon a8 possible. The secretary in an 
affidavit stated that the time of, payment 
of the call was discussed by the directors, 
and that he received verbal instructions 
from them to send out the necessary notices 
informing the share-holders that the call 

(2) (1848) 2 Ex. 118 at p.119; 17L J Ex, 102; 12 
Jur. 101; 76 R R 520. 

(3) (1810) 7 M & W 243; 2 Ry. Cas, 401; 10Ld 
Tex. 17; 56 R R 699. 

i (1841) 7M & W574;JLL JI Ex. 26; 56 R R 


(5) (1877) 5 Oh. D 687; 46 L J Oh, 786; 36 L T 528; 
25 WR 548. °° | ; 
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should be payable on or before December 16, 


1876, The plaintif did not pay the 
call and he was subsequently served 
with a notice that unless the call 


together with interest atthe rate of five per 
cent. per annum from the date of the call 
was paid bya specified date his shares 
would be forfeited. Inthe action the plaint- 
iff moved fcr an injunction to restrain the 
company from proceeding with the for- 
feiture. Sir George Jessel, M. R., refused 


. the motion holding thatthe cull had been 


validly made. In dealing. with the con- 
struction oftable A, the Master of the 
Rolls says (p. 690)*:' 

“Now, it is quite clearthat the Act of Parlia- 
ment does not require the day for the call to be 
named in the sameresolution as the one by which 
the call is made. You may make the call, and 
then you may by subsequent resolution or direc- 
tion namethe day for the payment. Nor does the 
Act of Parliament requirethe day to be named 
by any particular formal act by the directors. No 
doubt it requires théir sanction and authority, but 
it does not require it tobe madeby a formal re- 
solution put in that shape, or by resolution enter- 
ed in the minutes. lt is sufficient if they direct - 


11 


The matter then went to the Court of Ap- 
peal who allowed the appeal on the ground 
thatthe notice for final payment was in- 


- accurate inasmuch as it claimed payment 


of interest fromthe date of the call, and 
they held that the forfeiture faunded on the 
notice was bad. None of the Judges in the 
Court of Appeal expressed any dissent 
from the views of the Master af the Rolls as 
to the-construction of table A, except that 
James, L. J., expressed the tentative view 
thatthe time forthe payment of the call 
could not properly be fixed by a- mere- 
verbal direction to the .secretary, and that 


-it ought to be fixed by a formal resolution 


of the directors. It appears to me that 
that that caseis a direct authority for the 
proposition that under such articles as we 
have in-this case it isnot necessary for the 
resolution making the call to specify the 
time for payment, and it would seem to 
follow a fortiori that is not necessary to 


specify the person to whom or thé place 


where the callis tobemade. I need hardly 


say thatthe opinion of Sir George Jessel 


asto the construction of:articles of associa- 
tion is entitled to very’ great weight. p 

The next case to which I-wish to refer is 
Inre Cowley & Co. (6), and it was on that 
case that thelearned Judge in this case 
based his decision. In that casé:-there had 
been a resolution of the directors making 

(6) (1889) 42 Oh. D 209; 58L J > Oh. 633; 61 L . © 
601; 37 WR 692: 1 Meg. 251. 3 

# Page of (1877)5 Uh, DAHA] i 
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a call which left the date on which it 
wasto be paid in blank. Itzwas held by 
the Court of Appeal that in fact the share- 
holder concerned had transferred his shares 
before the call was made, and it was not, 
therefore, necessary to consider whether 
the call was validor not. But inthe Court 
- of Appeal the learned Judges did not 
< express opinions as to the validity of the 
call, although they recognised that it was 
not necessaiy to do so. The material 
Article inthat case was Art. 38 which was 

- in these terms: — 
“The amount payable on the shares in the capital 
Shall be payable at the baukers ofthe company, or 
_ at such other place as the board shall appoint, 
with such deposit and in such instalments and 


manner, and at suchtime, as shall be appointed 
from time to time by the Board.” 


It isto be observed that itisin quite a 
different form from Art. 18 in the present 
case. There is no express power to the 
directors to make a call; the article only 
deals with how the call js to be paid, 
On the construction of that article the Court 
`- of Appeal expressed the view that the 
resolution making acall must state the 

time at which it was to be paid; in effect 
they held that all the conditions specified 
‘in Art. 38 and necessary to make a call en- 
forceable must be specified in the resolution 
making the call. The previous cases to 
.which I have referred were not cited in the 
Court of Appeal, no doubt,on the ground 
that the articles in those cases were worded 
quite differently from Art. 38 in that case, 
and the case seems to me to be at the 
most an authority on the construction of 
the particular article in that case. It is 
‘true that af the conclusion of the judg- 
ments Lord Esher, M, R., said this (p. 236) *: 

“Ido not wish itto be supposed that my decision 

in this case rests only on the articles. J take it to be 


. ofthe very essence of the call that the time and 
"place for payment should be determined.” 


If the learned Master of the Rolls in- 
tended to say that whatever the articles 
might provide no resolution for: a call 
could be valid which did not specify the 
time and place of payment, his opinion 
seems to me to be directly at variance 
with the previous decisions quoted, and 
JI respectfully dissent from it. 

With regard to the two cases in this 
Court which the learned Judge discusses 
in his judgment, the case of Pioneer Al- 
kali Works v. Amiruddin (7), is disting- 
uishable because the amount of the call 


(7) 94 Ind..Cas, 681; AIR 1926 Bom, 341; £0 B 
461; 28 Bom. L R 411. l 
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was not specifiedin the resolution, and it 
may well be that a callcannot be validly 
made unless the amount is specified. Iam 
not, however, prepared to agree with all 
the views expressed by the learned Judge 
in that case. The judgment seems to me 
open to the same criticism as the judgment 
under appeal, namely,.that it attaches to 
the articles falling for construction & 
meaning other than they naturally bear in 
deference to a decision upon articles 
differently worded. The case of Bhagirath 
Spinning & Weaving Co, v. Balaji (8), was 
alsoa case in which the amount of the 
call was not specified and the case does 
not really assist us, because the report 
does not show what were the articles of 
association which governed the company 
“and neither of the learned Judges who 
decided the case mentions the; terms of the 

“articles which the Court had to construe. 

It appears to me that the weight of 

authority is clearly in favour of the con- 
struction which I should myself put upon 
ihe articles in this case, and that we 
should hold that the second and third calls 
were validly made by the resolutions of 
December 16, 1921 and November 7, 
1922. 

But then Mr. Setalvad for the company 
‘says that that does not dispose of the matter. 
"He says that the share-holder was not liable 

to pay a call until the person to whom 
and the place where it was payable were 
‘appointed by the directors; and that no 
doubt is so. He says that these.. matters 
never -were appointed by the directors, 
that there was, therefore, no enforceable 
call, andthat the forfeiture was invalid. 
The persons to whom andthe place. where, 
the call was to be made were specified 
in the notices of calls given to the ap- 
pellant, and those notices were signed by 
the agents “by the order of the board.” 
The learned Advocate General for the ap- 
pellant contends that we must presume 
that a proper resolution was passed deal- 
ing with these matters, and he relies on 
several cases, particularly Knights case 
(9). I am disposed to agree with the 
view of the learned Judge that as we 
have the minute book of the company in 
evidence, we cannot presume that there 
was any formal resolution of the directors 
going beyond the resolutions entered in 
the minute book. Nor do J think that the 


(8) 125 Ind Cas. 419; A IR 1930 Bom. 267; 54 B 
178; 32 Bom. LR 87; Ind, Rul, (1980) Bom, 


393. 0, 
(9) (1867) 2 Ch. 321; 35 L J Oh, 317? 15 LT 546; 
15W R 294, | 
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-resolution of September, 7, 1925, (Ex. J), 
can be treated as part of the resolution of 
the directors appointing the persons to 
whom and the place where the original 
calls were to be, made (as argued by the 
‘Advocate General)—that resolution having 
been passed under Art. 24 and being 
“based on the view that a call had been 
validly made. But speaking for myself, 
‘I donot think that it is necessary to have 
a formal resolution of the directors specify- 
ing the person to whom, and the place 
.Where,-a call is to be made. These are 
minor matters of much less consequence to 
-a, shareholder than the fixing of the time 
for payment and, as I have pointed out, 
Sir George Jessel, M. R., in Johnson v. 
Lyttles Iron Agency (5) held that even the 
fixing of time need not be the subject of 
a formal resolution, though James, L. J., 
differed from this view. It is true that 
‘these matters must be fixed by the board 
because the articles so provide, but I 
think we must presume thai the agents 
did their duty and took instructions from 
the board; otherwise they would not have 
been justified insigning “By order of the 
Board.” It is plain from the resolution 
(Ex. J.) that 
‘and where the calls were to be paid. I 
am of opinion that we must presume that 
these matters were the subject of direc- 
tions given by the board, though there 
‘may have been no formal resolution; and 
if that is so, there was no irregularity. 
Stress was laid on the fact that the appel- 
lant was himself a director at the time 
and has not given evidence of any direc- 
tions given by the directors to the agents. 
But in my view the burden is upon the 
company to displace the presumption that 
the agents acted properly. In any event 
the absence of evidence can hardly’ be 
matter of comment in view of the time 
which has elapsed since the resolution in 
question. Directors or agents cannot be 
expected to remember exactly what hap- 
pened eight or nine years ago. I would, 
however, hold further that even if it were 
necessary to have a formal resolution of 
the board stating the names of the persons 
to whom, and the place where the call 
should be paid, that is a matter which it 
would be open tothe parties to waive: See 
Ex parte Wallaston (10). It is, in my opin- 
ion, clear that the appellant: has waived 
any right hemight have had to object to 
his liability for the calls and to challenge 
the forfeiture, and the company having 
- (10) (1859) 28L J Oh, 721, 
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enforced the forfeiture for two years have 
waived any irregularity which it is within 
their power to waive. In my opinion to 
hold that a forfeiture solemnly resolved 
upon and enforced for two years with- 
out objection from the share-holder 
should be set aside as ultra vires the 
company on the ground that there had 
been no formal resolution of the directors 
directing that- the calls be paid to the 
agents at the registered office of the 
company (which would be the natural 
method of payment) would be to take much 
too narrow a view. 

For the above reasons I am of opinion 
that the shares of the appellant were 
validly forfeited and that his name ought 
not to be entered on the register of 
share-holders, and that the appeal must be 
allowed with costs, against the company, 


Two Counsel allowed. 


Blackwell, J.—I am of the same opinion. 


Mr. Setalvad’s contention that the call. 


was bad because the persons to whom and 
the place at which it was to be paid 
were not mentioned in the resolution was 
mainly based upon the observations of the 
learned Judges of the Court of Appeal in 
In re Cowley & Co. (6). But in that case 
the article with which they were dealing 


was in an entirely different form from- 


Art. 18 in the present Gase, and the opinions 
of the learned Judges were obiter. In 
Johnson v. Lytiles Iron Agency (5) in con- 
struing cl.4of table A, which. was- very 
similar to the article which we “àre called 


upon to interpret, Jessel, M. R., said (p.690)*; 


“You may make the call and then you may by 
subsequent resolution or direction name the day for 
the payment, Nor. does the Act of Parliament require 
the day to be named by any particular formal act by 
the directors. No doubt it requires their sanction 
and authority, but it does not require it to be made by 
a formal resolution put in that shape, or by resolution 
entered in the minutes. Itis sufficient if they direct 
it. What shall be sufficient evidence of direction is 
another matter.” 

In coming to this conclusion he relied 


upon the authority of The Newrye and. 


Enniskillen Ry. Co. v. Edmunds (2) where 
Parke, -B., giving the judgment of the full 
Court of Exchequer, said (p. 122T}:— 

“It follows that the resolution to make a call need 
not specify either the time or place for payment; but 
the directors must appoint a time and place, which 
must be notified to the shareholder by a notice, 
allowing him twenty-one days for the purpose of pay- 
ment. The case of The Great North . of England 
Ry. Co, v. Biddulph (3) proves, that the reselution 
need not contain the place of payment; and I think 
that by implication it also proves, that it need not 
contain the time of payment.” l 


“Page of (1877) 5 Oh. D.—[Ed,] _ 
- TPage of (1848) 2 Ex,-[Hd,] 
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The judgment of Jessel, M. R., was 
reversed inthe Court of Appeal, but on 
another point; and although James, L. J., 
said that as at present advised he 
thought that the time for payment of the 
call could not properly be fixed by a mere 
verbal direction to the secretary and that 
it ought to be fixed by a formal resolu- 
tion of the directors, Mellish, L. J., and 
Baggallay, J. A., did not express any dissent 
from the opinion of Jessel, M. R., on this 
point. 

Mr. Setalvad also relied upon two 
decisions of this High Court, namely, Pioneer 
Alkali Works v. Amiruddin (7) and 
Bhagirath Spinning & Weaving Co. v. Balaji 
(8). Inthe first case the facts were in 
some respects different from those in the 
present case, but inasmuch as the learned 
Judge appears to have regarded the 
opinion of Jessel, M. R., in Johnson v. 
Lyttles Iron Agency (5) as having been 
overruled by the Court of Appeal, although 
his judgment was in fact reversed upon 
another point, and also based certain of 
his observations upon . the obiter dicta of 
Esher, M. R. in Inre Cowley & Co. (6), I 
am, with respect, not ableto agree with 
those observations. In the second case 
the relevant articles are not set out; that 
case, therefore, appears to me to be of no 
assistance in the present case. 

Construing Art.18 in the light of the 
opinion of Jessel, M. Ri, in Johnson v. 
Lyttle’s Iron Agency (5), Lam of opinion 
that it is not necessary that the persons 
to whom, and the place at which, the call 
is to be paid, should be mentioned in the 


resolution making the call and that the 


article is complied with if the directors 
appoint the persons and the place, even 
though informally, before the notice of the 
call is sent out. 

Mr. Setalvad has, however, contended 
that even if this be the true construction 
of Art. 18, there is no evidence that the 
directors did in fact appoint the persons and 
the place. So faras positive evidence is 
concerned, this is no doubt true. But the 
question then arises as to whether in the 
absence of evidence the Court ought not 
to presume that the directors appointed 
the persons and the place before the notice 
of the call was sent to the appellant. In 
Johnson v. Lyttles Iron Agency (5), Jessel, 
M. R., summarised the opinion of Parke, B., 
in Great North of England Ry. Co. v. 
Biddulph (3), a case on the question whether 
16 Was necessary that the place should be 
specified inthe resolution for the ¢all a 
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follows (p. 691)*:— 


“He comes to the conclusion that itis not necessar 
that it should be named at the time of making tle 
call, and therefore he says, where you have no proof 
at all, that is, where there isan absence of proof but 
you find an act done which ought to be done by the 
authority of the directors, you must assume it to have 
been done by their authority...” 

Then dealing with the facts of the case 
before him, Jessel, M. R., went onto cay (p. 
691*: — 

“Itake if asa general principle, when we find, for 
instance, the secretary writing letters on behalf of the 
company, we assume in the absence of evidence that 
he is authorised by the company to write them. 
Therefore, if there had been no evidenceat all either 
way in this case I should be bound to assume, both on 
principle and authority, that this letter was written 
withthe sanction af the directors.” 


Now in the present case the notices of the 
second and third calls, Exts. E and J., 
which specify the persons to whom, and the 
place at which, they were to be paid, and 
which were sent to the appellant, were 
signed by the agents of the company and 
each of them bears upon the face of it the 
words “by the order ofthe board”, and I 
think that inthe absence of any evidence 
upon the point the Court is entitled to 
assume that these notices were sent out by 
the agents of the company with the sanction 
of the directors, and that the directors had 
in fact appointed the persons and the place, 
and that isthe assumption which I make. 

In my opinion, therefore, the require- 
ments of the articles in this case had heen 
complied with and the appellant's shares 
were duly forfeited. It follows that thé 
company were not entitled to rescind the 
forfeiture without the consent of the appel- 
lant: See Larkworthy’s case (1), and his 
name ought nat to have been placed upon 
the list of contributories. Accordingly I 
agree thatthis appeal should be allowed 
with costs. 

N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Suit No. 1510 of 1932 
December 12, 1932 
BUCKLAND, J. 
BENI MADHAB KHETTRY—Puarwtiry 
VETSUS 
ABDUL RAZAK—DEFLENDANT 

Civil Procedure Code (Act V of 1998), 5, Jl— 
Insolvency proceedings—Decision that certain persons 
are not partners— Whether bars subsequent suit to 
determine tf they are partners. 

Section 11, Civil Procedure Code, should not be 
construed otherwise than strictly in relation to 
judgment delivered in insolvency proceedings. 

A decision in an application for adjudication of 
certain persons as insolvents to the effect that ‘ they 


© 
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are not partners does not operate as res judicata in 
a subsequent suit for determining whether they are 
partners ornot. Pitaram v. Jijhar Singh (1) and 
Irshad Hussain v. Gopi Nath (2), referred to, 
Peary Mohan Mukerjee v. Ambika Charan (3), distin- 
guished. 


Messrs. L. P. E. Pugh and H. Banerjee, . 


for the Plaintiff. ss 

‘Messrs. Fazul Haq and J. C. Hazara, 
for the Defendant. 

Judgment.—This is a suit to recover 
the sum of Rs. 11,019-3-0 from the defend- 
ant as money lent: and advanced. The 
plaintiff alleges that on certain days in 
the months of September and October, 
1930, he lent Rs. 10,000 in alltothe de- 
fendants. Defendant No. 1 did not deny 
the loan, and his defence to the suit has 
already been disposed of anda decree has 
been made against him in circumstances 
which I stated at the time. The defend- 
ant Abdul Sovan has appeared at the 
hearing and contested the suit ‘on two 
grounds: (|) that he was not a party to 
the loan, which means that he was not 
in partnership with Abdul Razak, and that 
the suit is barred by res judicata by virtue 
of the judgment by Amir Ali, J., when 
exercising the insolvency 
7 the Court. I will deal with the last point 

rst. 


The matter in which my learned brother 
delivered his judgment just referred to 
was an application by six creditors to 
adjudicate the present defendants as in- 
solvents. My learned brother held that 
there was no act of insolvency. Abdul 
Sovan onthat occassion denied that he was 
a partner with Abdul Razak, and Ameer 
Ali, J., held that he was not a partner. 
Section 11, Civil Procedure Code, provides 
that no Court shall try any suit or issue 
in which the matter in issue has been in 
issue in a former suit. It does not refer 
to a cause’ application, matter or other 
proceedings, but to a suit, and ib is un- 
questionable that the proceedings before 
my learned brother in which he delivered 
his judgment were not a suit, and in my 
opinion this point is conclusive. I have 
however been referred on behalf of the 
defendant to two decisions of the Allahabad 
High Court in the earlier one of which, 
Pitaram v. Jujhar Singh (1), the learned 
Judges took a contrary view, but I find that 
in so doing they observed: 

“Thoughit is not necessary for the decision of this 


case to determine the point, we are further of 
opinion that an application heard and determined in 


p” 43 Ind. Oas, 573; AIR 1948 All, 346:39 A 
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the way this application was disposed of is in fact 
a suit.” 


. The case cannot therefore be taken as 
an authority for the proposition in support 
of which it is cited, for it would appear 
that according to the learned Judges 
themselves the opinion expressed was obiter 
dictum. However in Irshad Husain vV. 
Gopi Nath (2) when a similar point came 
before the same High Court ihe learned 
Judges expressed great doubt on the 
point: l 

“If we had to consider the matter in the absence 
of authority we doubt very much: whether the order 


of the Insolvency Court and the Oourt of Appeal 
from that order can operated as res judicata,” ` 


After pointing out that there was no 
previous suit between the parties, they 
referred to Pitaram v, Jujhar Singh (1) 
which they said they were bound to -fol- 
low or refer the appeal .then before them 
to .a large Bench for reconsideration of 
the question involved: but having come 
to the conclusion that noinjustice had been 
done they refrained from doing so. There 
is no authority for construing 8. 11 in rela- 
tion to a judgment delivered in insolvency 
proceedings otherwise than strictly, but 
reference has also been made to the gene- 
ral principles of res judicata on the ground 
that the Code is not exhaustive, but if that 
is so, itis contended that the question of 
partnership never arose and the judgment 
on this point was superfluous because until 
it was held that there had been an act of 
insolvency the question of partnership was 
immaterial. This differentiates. the present 
case from Peary Mohan Mukerjee v. 
Ambika Charan (8), the only other authority 
cited for the defendant, in which an earlier 
suit was bound to fail for want of notice 
required by the Bengal Municipal Act, 
but there had been a decision upon the 
merits. Nevertheless it was held that such 
earlier decision barred a subsequent suit 
upon the merits, and that the plea of res 
judicata must prevail. Where there are 
two or more issues, any one of which would 


dispose of the suit, it may well be that a 


decision of any one of them will be res 
judicata, but that is by no means the 
here, and in my judgment this suit 
is not barred by the principles of res 
judicata. 

I now turn to the facts and the only 
isgue to be decided is whether or not Abdul 
Sovan was a partner with his father, Abdul 
Razak, in the business for which the money 
@ 49 Ind. Oas,590; A I R 1919 All,229; 41 A 378 
A 
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was borrowed. A considerable body of 
evidence has been adduced on behalf of 
the plaintiff, and I do not propose io exa- 
mine it in very great detail for the reason 
that evidence must be closely scrutinized 
and compared where it is sought to prove 
that a particular fact happened on a 
particular day at a particular place, but 
where it is sought by evidence to establish 
facts proving a continuous legal relation, 
the matter. takes on a somewhat differ- 
rent aspect. 
His Lordship concluded}. In my judg- 
ment the defendant was a partner at all 
material times with his father Abdul Razzak 
and must be held liable with him for the 
moneys claimed in the suit. There will be 
judgment against him for the amount 
claimed, costs and interest on judgment at 
6 percent. Reserved costs, if any. . 
A Suit decreed. 
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SIND JUDICIAL COMMISSIONER'S | 
COURT 


Civil Suit No. 275 of 1929 
July 19, 1933 
RUPCHAND, J. C. 
DHANPATMAL DEWANCHAND-. 
PLAINTIFFS 
VETSUS 
F. O. LABHCHAND SARDARILAL— 


DEFENDANTS 

Civil Procedure Code (Act V of 1908), 0, XXI, 
r. 6—Court Fees Act (VII of 1810), s. 17—Applica- 
tion for transfer of decree and delivery of papers 
to applicant—Court-fees—Prayers, whether ‘distinct 
subjects —Practice in Sind. 

Section 17 ofthe Court Fees Act applies to suits 
and appeals from suits and not to applications and 
appeals from orders passed on applications, Fur- 


ther, in an application for transfer of a decree for. 


execution and handing over the papers to the decree- 
holder, the second relief, namely, the handing over 
of papers to the applicants is ancillary and inciden- 
tal tothe main prayer, namely, the prayer for the 
transfer of the decree and itis notso disconnected 
as to form a distinct subject within the meaning of 
that expression as usedin s, 17of the Court Fees 
Act. 

In the case of such applications tte practice in 
Sind is to hand over the papers to the decree-holder 
if he is not an unfit person. , 

Mr. Pahlajsingh B. Advani, for the Plaint- 

eiffs. 

Order.—The Second Registrar has raised 
two points in this case. In the first place 
he has said that in so far as the petition 
made by the judgment-creditors contains 
two prayers, one for the ‘transfer 
of ‘the decree and the other for 


the decree papers being handed over. 
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tohim, a double court-fee is required. : 
Secondly, that as the Court has a dis- 
cretionin the matter of granting a prayer 
for the issue of official papers by the 
hand of the parties in substitution of the 
normal procedure prescribed- by the Civil 
Procedure Code, such prayers should not 
be granted as a matter of course and only 
in cases where the circumstances necessitate 
the grant. Now with regard to the first 
point it is sufficient to observe that s..17 
of the Court Fees Act applies to suits and 
appeals from suit and not to applications 
and appealsfrom orders passed on appli- 
cations. The court-fee affixed to the ap- 
plication although it asks for two reliefs 
is, therefore, proper: See Upadhaya Tha- 
kur v. Persidh Singh (1). Apart from this 
it might be observed that the second re-. 
lief, namely the handing over of papers to’ 
the applicants was ancillary and incidental 
to the main prayer, namely the } prayer 
for the transfer of the decree. It was not 
30 disconnected as to form a distinct 
subject within the meaning of that expres- 
sion as used ins. 17 of the Court Fees Act.. 
With regard to thesecond point it would 


-appear that the documents in question 


are certified .copies.. They are prepared 
at the expense of the judgment-creditors 
and itis totheir interest to see that these 
papers are handedover to the executing 
Court without any delay. It has been 
found from practice that often times papers 
for execution of decrees sent direct are 
not so expeditiously dealt with by execut- 
ing Courts as when they are taken by the 
judgment-creditor or his agent. The pra- 
ctice of this Court, therefore has been that 
unless the applicant is a fit person to be 
trusted with such papers or where on a 
former occassion he has taken such papers 
from the Court and has not delivered 
them at the other end his prayer is not 
granted. In other cases it is as a rule 
granted. I think the Second Registrar 
should continue to follow this practice. 
In this case the judgment-creditois are a 
respectable firm carrying on business in 
Karachi and kave their agents in the 
Punjab. Thereis noreason tc suspect that 
the papers, which are after all, as pointed 
out above, merely certified copies pre- 
pared at their expense and the cover 
issued by the Court will not be handed 
over tothe executing Court. I therefore, 
grant their application. 


TA. _ Application granted. 
(1) 23 O 323(F B). 
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CALCUTTA HIGH COURT `., 
Criminal Reference No. 259 of 1932 
É February 21, 1933 
© GUHA, J. 
On difference of apinion between 
S. K. GHoss anD M. O. GHOsE, JJ. 
NIRMALA BALA DEVI—COMPLAINANT 
VETSUS 

BEJAY PADA GANGULY— DEFENDANT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Compromise between husband and wife that they will 
live apart as before—Order under s, 488 based on 
compromise—-Legality of order, 

Per S. K. Ghose and Guha, JJ.—The mere fact 
that an order of maintenance under s. 488, Criminal 
Procedure Code, is based on a compromise between 
husband and wife that they would live apart as 
they had been doing, does not render the order 
illegal. 

Per M. C. Ghose, J.—Although a compromise of 
this nature may possibly be enforced in a Oivil 
Oourt, an order under s. 4&8, Criminal Procedure Oode, 
will not be legal. 

O. R. from an order of the District Magis- 
trate, Howrah. 

Mr. Probodh Chandra Chatterji, for thè 
Petitioner. i 

Messrs. Sures Chandra Talukdar, Dhi- 
rendra Nath Ghose and Jyotish Chandru 
Guha, for the Opposite Party. 


Facts.—An application for maintenance 
instituted by one Nirmala Bala Debi under 
s. 488, Criminal Procedure Code, against 
her husband Bejoy Pada Ganguly was com- 
promised. The first term of the compromise 
was that the parties should continue to 
live separate from each otaer as they were 
doing. The wife was to get a monthly al- 
lowance of Rs. 15 solong as the husband 
was in receipt of his present income and 
the wife was not to have any title to a cer- 
tain house (subject to the result of a title 
appeal then pending) and an order wes 
made in terms of the compromise. 


S. K. Ghose, J.—The order of mainten- 
ance by the learned Magistrate, Mr. Fell 
did: not become illegal merely because it 
was based on a compromise, one of the 
terms to which was that the wife should 
live separate from the hushand. ‘The order 
was in fact given effect to and in the cir- 
cumstances of the case, the aforesaid term 
of the compromise cannot be taken asa 
ground. for reversal of the order of-main- 
tenance. The reference is rejected. ` -- 
- M. C. Ghose, J.—I regret to differ. Sec- 
tion 488 (4) says that no wife shall be en- 
titled to receive an allowance from her 
husband under this section if she......... 
without a sufficient reason refuses to live 
with him or if they are living separately by 
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mutual consent. I think therefore in this 
case s. 488 has no application and the 
Magistrate acted without jurisdiction in. 
ordering Rs. 19 a month to be paid under 
this section. The compromise is an agree-: 
ment which may possibly be enforced in:a 
Civil Court; an order under this section 
does not appear to me to be legal. I would 
accept the reference, or if you like, we may 
issue a notice to the parties and the Magis- 
trate, and if they appear, transfer this to 
the Division Bench, | 

[The matter then came before Guha, J., 
who delivered the following judgment. | 
. Guha, J.—This is a reference made by 
the learned District Magistrate of Howrah, 
recommending that certain orders purport- 
ed to have been made under s. 488, Crimi- 
nal Procedure Code, be set aside for rea- 
sons stated by the learned Magistrate. The 
facts of the case leading up to the refer- 
ence to this Court, have been placed before 
me by the learned Advocates for the parties 
and the orders which in the learned District 
Magistrate’s opinion require revision by 
this Court have been commented upon in 
detail. l 

On a ‘very ‘careful consideration of the 
materials placed before me, I am unable 
to agree with the learned District Magis- 
trate that the original order passed by Mr. 
Fell on January 29, 1932, fixing the main- 
tenance allowance at Rs, 19 in pursuance 
of a settlement arrived at by the parties 
concerned, the husband and the wife, 
should be interfered with in any way.. The 
order was no doubt based ona compromise 
but it could not on that account be held to 
be illegal. The order as made by Mr. Fell 
was subsequently given effect to by the. 
husband against whom the order for main-. 
tenance was made. The parties, it appears, 
have for sometime now been litigating in the 
Civil Courts, over a matter arising out of 
aclause contained in the compromise by 
which the amount of maintenance allowance 
was fixed; but the wife if she chooses to 
get the benefit of the order passed ‘in her 
favour so far asthe maintenance payable 
by the husband was concerned, must abide 
by the terms of the settlemeni by which the 
maintenance allowance was fixed and given, 
effect to by Mr. Fell on January 29, 1932, 
by his order. made under s. 488, Criminal 
Procedure Code. 

The order of January 29, 1932, must be 
treated as the final order binding the parties, 
and the subsequent orders to which refers 
ence has been made by the learned District 
Magistrate in his letter ofjreference to thig 
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Court, appear to be in the nature of con- 
sequential orders, which must be allowed to 
stand, It must be distinctly understood 
that the wife would not be entitled to any 
amount in excess of the amount of Rs. 15 
mentioned inthe order of Mr. Fell based 
upon acompromise. In the above view of 
the case regard being specially had to the 
position taken up by the learned Advocate 
for the wife, Nirmala Bala Debi, that his 
client would not lay any claim to the pre- 
mises No. 44, Chatterjipara-Road, North 
Bantra, that she would not be entitled to 
the rents collected from tenants on the said 
premises, and that her maintenance allow- 
ance from her husband is limited to Rs. 15 
as fixed by compromise, the reference is 
rejected. ‘The orders for the revision and 
cancellation of which the reference was 
made are allowed to stand. 


N.-A. Reference rejected. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 385 
of 1932 
December 21, 1932 
NIAMATULLAH AND KISCH, JJ. 
LAKSHMI NARAIN RAI— 
PLAINTIFE—ÅAPPLICANT 

VETSUS o 


DIP NARAIN RAI—DEFENDANT— 
OPPOSITES PARTY 

Court Fees Act (VII of 1870), s. 7 (iv), (c), Sch. II, 
Art. 17 (iii)—Amendment of plaint—Amended relief 
to declare plaintiff as owner on account of the fact 
that decree in acertain suitis ineffectual—Court-fee 
payable—Civil Procedure Code (Act V of 1903), s. 115 
— Determination of question of payment of additional 
court-fee—If constitutes a case decided— Revision. 

In a plaint for a declaration that the plaintiff was 
the owner in possession of the property in suit, a 
court-fee of Rs. 10 was paid. The plaint was 
amended and as amended the prayer was to the 
effect that “on account of the fact that the decree in 
the suit... . is according to law null and void, 
illegal and ineffectual, it may be declared” etc: 

Held, ¢hat the effect of the amendment was to add 
to the relief originally prayed for a further 
declaration that the decree in the suit was ineffectual 
against the plaintiff, for which he must pay a further 
court-fee of Ks. 10. Kalu Ram v. Babu Lal (|), 
distinguished. 

e The determination of the question whether an 
additional court-fee should be: paid or not marks the 
termination of a definite stage of the suit and settles 
the controversy between the parties on the particular 
point. The order so passed is an order deciding a 
case and it is open to the High Court to interfere in 
revision when the order amounts to a failure to 
exercise a jurisdiction vested in the Court. Kulandei 
Pandichi v. Indran Ramaswami (6), Hukum Singh v, 
Shahab Din (7), relied on. Radha Krishna v. Ram 
Narain (2), applied 
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C. R. A.against the order of the City 
Munsif, Azamgarh, dated April 30, 1932. 

Mr. Krishna Murari Lal, for the Appli- 
cant, 

Mr. K. L. Misra, for the Opposite Party. 

Judgment.—The question raised in this 
application for revision is what is the cor- 
rect court-fee payable on the applicant's 
petition of plaint in which he seeks a de- 
claration that he isthe owner in posses- 
sion of certain zamindari property. 


The plaint recites that Suit No. 24 of. 


1301, wasinstituted by the plaintiff when a 
minor under the guardianship of his mother 
to get possession of the said property in 
respect of which Mangla Prasad Rai, the 


half-brother of the plaintiff's grandfather- 


and the father of the defendant, had got 
his name entered inthe revenue papers on 
the death of Musammat Ram Dei Kuar, 
the widow of the plaintiff's great uncle. It 
further avers that this suit had been 
struck off through the collusion of the 
mukhtar khas of the plaintiff's mother with 
Mangla Prasad Rai and that the latter 
had caused, an appeal to be preferred and 
a compromise to be enteredintoin the ap- 
pellate Court by a person incompetent to 
enter into a compromise on behalf of the 
minor plaintiff. The allegation in the 
plaint isthat the compromise decree was 
obtained by fraud. The relief prayed for 
in the plaintas originally preferred was 
that it may be declared by the Court that 
the plaintiff is the owner in possession 
of the property in suit. A  court-fee of 
Rs. 10 was paid on the plaint. Thereafter 
the plaintiff applied for the plaint to be 
amended by the addition ofcertain words 
atthe beginning of the prayer for relief. 
The amended prayer reads as follows :— 
“On accountof the fact that the decree in Suit 


No. 24 of 1901, is according to law null and void, 
illegal and ineffectual, it may bə declared -e n.u.. p ne" 


The Court below held ‘that by’ the in- 
sertion of these words the plaintiff was 
asking for the cancellation ofthe decree in 
Suit No. 24 of 1901 and this being a con- 
sequentialrelief an ad valorem  court-fee 
should be paid basedon the value of the 
property concerned. The learned Munsif 
relied for this view on the decision of the 
Full Bench of this Court in Kalu Ram v. 
Babu Lal (1). 

The correctness of the order of the learn- 
ed Munsif is challenged by the plaintiff in 
the present application for revision on the 
ground that the relief asked for is still 
only one of declaration and that no conse- 


(1) 1939 Ind. Cas, 32; (1932) A L J 684; A IR 1932 
All, 485; Ind. Rul. (1932) All. 518; 54 A 812. 
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quential relief is prayed for. It is cor- 
tended on behalf of the applicant that the 
only effect of the amendment of the plaint 
is that two declarations are now asked 
for, firstly, that the decree in Suit No. 24 
of 1901, is null and void as against the 
plaintiff and secondly, thatthe plaintiff is 
the owner of the property in suit and that 
accordingly only the court-fee payable in 
respect of prayers for mere declaration 
need be paid. The learned Counsel for the 
applicant has stated’ before us in express 
terms that the consequential relief of the 
cancellation of the compromise decree ‘is not 
asked for and thatthe applicantis prepar- 
ed totake the consequences of the failure 
to ask for such consequential relief what- 
ever they may be. 

In view of these clear statements by 
the applicants’ Counsel it seems to us that 


his contention as to the court-fee payable © 


must be accepted. It has been held by 
this Court in a very similar case that a-:suit 
for a mere declaration .that a compromise 
and a decree on its basis.are null and void 
is not to be deemed one in which consequen- 
tial relief is prayed: Radha Krishna vV. 
Ram Narain (2). -TIn that case the relief 
originally prayed andon whicha court- 
fee of Rs. 10 had been paid was for cancel- 
lation of a compromise and the decree based 
upon it on the allegation that the plaintiff 
was a minor and that he was-not bound 
by the compromise and decree which were 
obtained by fraud. On -objection being 
raised the plaintiff amended his plaint to 
the effect that it be declared that the peti- 


tion of. compromise and the decree were 


ineffectual as against the plaintiff, and that 
he wasnot bound thereby. It was held 
by a Bench ofthis Court that the plaint 
as amended was sufficiently stamped, the 
suit as framed being to obtain a declara- 
tory decree whereno consequential relief 
was prayed. It was further held that the 


- question of court-fee must be decided œ 


the plaint and the decision is not affected 
by the question whether the suit is maia- 
tainable under !s. 42 ofthe Specific Relief 
Act or by any action subsequently taken 
by the plaintiff to obtain an injunction 
otherwise than by. amendment of: the 
plaint. Similarly in Brij Gopal v. Siraj 
Karan (8), it was held bya Bench of this 
Court that forthe purpose of determina- 
tion of the court-fee, the actual relief asked 


“ (2) 131 Ind. Oas, 604; (1931) A L J 235; Ind.. Rul. 
(1931) All. 432; A I R 1931 All. 369; 53 A 552. 

- (3) 141 Ind. Cas, 112; (1932) AL J 466; AI R 1932 
All, 560; Ind. Rul. (1933) All. 45. 


LAKSHMI NARAIN RAI V. DIP NARAIN RAI 


153 


for should be looked into, and it is entirely 
beside the consideration of the Court, 
whether the suit is likely or not to fail, 
because the plaintiff did not’ ask for a 
consequential relief. l Sa we 

‘We are of opinion that the principles 
laid down in these rulings apply to the . 
present case. The case is. distinguishable 
from Kalu Ram v. Babu Lal (|), because 
in that case there were distinct prayers for 
the cancellation of the mortgage deed .1m- 
pugned in the plaint and for the cancella- 
tion of the compromise. and the -déc- 
ree. TE ; 
"In our opinion the effect of the amend- 
ment is to add to the relief originally pray- 
ed, a prayer fora further declaration 
that the decree in Suit No. 24 of 1901 is in- 
effectual against the plaintiff for which he 
must pay a further court-fee of Rs. 10. 

-It has been contended by the learn- 
ed Counsel for the opposite party that no 
revision lies because the order of the 
Court below -directing the payment of ad- 
ditional court-fee is merely an interlocutory 
order, no case has been decided within 
the meaning of s. 115 of the Code of Civil 
Procedure and the plaintiff's proper course 
was to wait for the dismissal of the suit 
by disobeying the order and then move this 
Court by way of appeal. In our opinion 
this. contention cannot be accepted. -In 
Ramsarup Das v. Sitaram Das (4), it was 
held by a Bench of the Calcutta High Court 
ihat- the High Court can interfere in revis- 
ion in such interlocutory orders where the 
orders appear to be a denial of jurisdiction. 
The same view was taken by the Madras 
High Court in Dodda Saune Kappa v. 
Sakravva, 36 Ind. Cas. 831 (5), in which it 
was held that an order for payment of 
deficient court-fee was really an order 
declining to. entertain jurisdiction unless 
certain things were done. The High Court 
can interfere in revision with an erroneous 
order for payment of deficient court-fee 
and itis not necessary that the plaintiff 
should wait for the dismissal of the suit 
by -disobeying the order and then move 
ihe High Court by way of appealor revis- 
ion. A number of earlier decisions of the 
Madras High Court on the subject were re» 
viewed by a Bench ofthat Court in Kulan- 


‘dei Pandichi v. Indram Ramaswami (6) 


and the competency’ of ths High Court to- 
interfere with such an order in revision 


(4) 7 Ind. Cas. 92; 14 O WN 932; 12 OL J2u. 
- (5) 36 Ind. Cas. 831. 
(6) 108 Ind. Oas. 539; A I R 1928 Mad. 416; 27L W 
286; 5L M 664; 55 M L J 345. 
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was re-affirmed. The Patna High Court 
has also interfered in revision with similar 
interlocutory orders in Hukam Singh v. 
Shahab Din, 44 Ind. Cas. 891 (7) and Maha- 
raj Bahadur Singh v. Raja Pirthichand 
Lal (8). No case ofthis Court interfering 
in revision with an order to pay additional 
court-fee has been brought to- our notice, 
but there are certain decisions of this Court 
which havea bearing on the point under 
consideration. In Jagannath Sahu v. Chedi 
Sahu (9) the question before this Court 
was whether it could interfere in revis- 
ion with an order refusing to supersede 
an arbitrator when such arbitrator had 
been appointed without compliance with 
the provisions of s.5 of the second schedule 
of the Code of Civil Procedure and the 
Court had refused to supersede him on 
the application of the aggrieved party. 
It was heldby a Bench of this Court that 
the order appealed from was clearly an 
order deciding acase within the meaning 
of s. 115, Civil Procedure Code and there- 
fore, the application for revision was 
competent. In thecourse of their judgment 
the learned Judges observed that: 

“On May 29, 19:8, the controversy between the 
parties was whether the arbitration should be 
superseded or should be continued or another 
arbitrator appointed in place of B, Bhagwati 
Prasad, as desired by the defendant. The Court set- 
tled that controversy by its order of that date, 
which directed that the arbitration should continue 
and B. Ganesh Prasad should act as arbitrator 
The controversy thus terminated. We think that 
the order of the learned Subordinate Judge in that 
connection is clearly an order deciding a 
case.” 


A similar view was taken in Puran Lal 
v. Rup Chand (10). The ratio decidendi 
in thesecases is that, where the order of the 
Court below disposes of the entire matter 
in controversy at the particular stage of the 
case, such anorder can be made the sub- 
ject of an application in revision. -We think 
that the same reasoning is applicable to 
the present case and the determination of 
the question whether an additional court- 
fee showld be paid ornot marked the termi- 
nation of a definite stage ofthe suit and 
settled the controversy between the parties 
on the particular point. 

In our opinion, therefore, the order of the 
Gourt below isan order deciding a case 

(7) 44 Ind. Oas. 891;4 PL W 281; (1918) Pat, 223; 
4PLJ191 

(8) 119 Ind. Cas. 78; A IR 1929 Pat. 427; 1OPL T 
464; Ind. Rul. (1929) Pat. 574. 

(9) 115 Ind, Cas, 611; (1929) A LJ 182; A I R 1929 
AIL 144; 51 A501. 


(10) 137 Ind. Oas. 514: (1931) A L J 682; AI R 1931 
All, 761; 53 A 778; Ind. Rul. (1932) All, 328, ` 
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and amounts to a failure to exercise 4 


jurisdiction vested in that Court; such an: 
order can be the subject of an application 


in revision to this Court. 
It is further contended that this Court 


ought not to interfere as there is another- 


remedy open to the applicant. In the pre- 
sent case it is- doubtful whether 


another remedy open to him. If the ap- 
plicant having paid the additional court- 


fee was successful in his suit and the other- 


side did not appeal,-the applicant would 
have no further opportunity to agitate the 
matter of his wrongly having been called 
upon to pay additional court-fee, even 
though he might fail to recover his costs 
from the defendant. i 


We accordingly allow the application 


“in revision with costs and direct that- the 


plaint be admitted on the payment within 


two months of a further sumof Rs. 10 as- 
court-fee, 4 
AN. Application allowed. 


- SIND JUDICIAL: COMMISSIONER'S 
COURT 
Suit No. 117 of 1933 


and 
Execution Application No. 304 of 1933 
July 26, 1933 
RUPCHAND, dJ. O. 

LALCHAND LEKHRAJ- -JUDGMENT- 

CREDITOR—PLAINTIFF 

VETSUS 
ABDUL REHMAN BILANDKHAN— 
J UDGMENT-DEBTOR — DEFENDANT 

Civil Procedure Code (Act V of 1908), O. ANI, 
TT. 32, 41 (co) Attachment of debt—Denial of debt by 
garnishee~--Examination of garnishee—Practice in 
Sind —Garnishee’s duty to admit or deny debt 
expressly, 

Where a garnishee filesan affidavit denying that 
any debt is due by him, the practice ofthe Judicial 
Commissioner's Court of Sind is to refuse permission 
to the judgment-creditor to cross-examine the 
garnishee on the affidavit filed by him denying the 
debt, Jeffries v. Tomitson (1), Ex parte Willey (2), 
National Bank of India, Ltd. v. Ghuznavi (3), 
referred to 

A garnishee should deny or admit the debt in 
express words and if he admits the debt, should state 
the extent of such debt. as 

Mr. Dingomal Narainsingh, for the 
Plaintiff. < i 

Mr. Manghanmal Bhojraj, for the Defend- 
ant. 

Order.—In this case notwithstanding 
the fact that the garnishee has filed an 
affidavit denying that any debt is due by 
him to the judgment-debtor the Second 


in all. 
circumstances the applicant would have- 
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Registrar has ordered that he be orally 
examined, under the provisions of O. XXI, 


r. 41, cl. (e), Civil Procedure Code. Now. 
it is true that O. XXI, r. 41, cl. (c), em- ' 


powers a Court to order that: (a) the 
judgment-debtor; (b) in the case of a 
corporation, any officer thereof; and (c) 
any other person, be orally examined. The 
expression any other person would no doubt 
include a garnishee. But it does not 
follow that a garnishee against whom a 
rule nisi has issued may be examined, 
although he denies the debt. This rule 
is copied from O. XLII, r. 32, R. 9. C. 
and in the case of Jaffries v. Tomitson 
(1), it was held that : 2. 

“A garnishee who disputes his liability to the 
judgment-debtor is not a person whocan properly 
be ordered to attend for examination under O. XLII, 
T 32,” 
that 
“if the power to order such examination is 
given by the rule, it is a discretionery power and 
ought only to be exercised with great caution; 
and that 

“An affidavit showing cause against a garnishee 
order nist is not affidavit upon which cross-exa- 
erat can be ordered under O. XXXVIII, r. |, 

5. 0.” 

In that case inthe course of arguments 
of Counsel, Cave, J., observed : 

“Tt seems to me that you are trying to obtain 
evidence in support of your garnishee summons.” 

And in delivering his judgment Cave, J., 
relying upon the judgment in Ex parte 
Willey (2), said that: 

“It would be perfectly monstrous that where 
an issue had been arrived at between two parties, 
one of whom alleged that money was due from 
the other to the judgment-debtor and the other 
denied that allegation, the person who alleged 
that the money was due should be able to sum- 
mon the other before the Registrar for the purpose 
of examining him about matters which really 
had to be tried in the issue.” | 7 

- Willis, J., in concurring with the judg- 
ment of Cave, J., observed that he did not 
think that the plaintiff had under O. XLII, 
r. 32, aright ex debito justitie to examine 
the défendant. The principles enunciated 
above equally apply to the provisions of 
O. XXI, r. 41, cl. (c), Civil Procedure 
Gode. So far as I am aware the practice 
of this Court has been to refuse per- 
mission to a judgment-creditorto examine 


or rather cross-examine a granishee on 


the affidavit filed by him denying his 

liability, There are several decisions of 

the other High Courts also where per- 

mission asked for under similar circum- 

stances has been refused. The attention of 
(1) (1886) 3 T L R193, 


(2) (1883) 23 Oh D 118; 52 L J Oh 546; 31 W R 553; 
48 LT 380, . 
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the Second Regislrar was drawn to some 
of these rulings, but he has preferred to 
interpret the section for himself and 
perhaps relying upon certain observation: 
made in the case of National Bank of 
India Ltd. v. Ghuznavi (3) has come to 
the conclusion that the Court has the 
power under O. XXI, r. 41 even though 
he (the garnishee) may deny the debt. 
The case of National Bank of India Lid. 
v. Ghuznavi (3), is not a case, of a 
garnishee, but of a judgment-debtor being 
examined; and the observations made 
therein do not materially affect the point 
In issue, ` a 

The order of the Second Registrar 
making the Rule!absolute cannot, there- 
fore be maintained: and -is set aside. 
There isone more point which seems to 
have escaped notice of both parties and 
on which it is necessary to call upon the 
garnishee to file a further affidavit. The 
judgment-debtor is one Abdul Rehman 
Bilandkhan. The order of attachment 
relates to the money due to the judgment- 
debtor and in. the hands of the garnishee : 
but along with the execution application 
a certificate has been produced which is 
to. the effect that the said judgment-debtor 
has been declared legal heirs of his late 
uncle Mir Yar Khan Kambrani by the 
Darbar-i-kalat. . The  judgment-creditor 
appears to be attaching the debt which 
was originally due to the deceased Mir 
Yar Khan Kambrani and which is now 
said to be the property of the judgment- 
debtor. The garnishee has not in express 
words denied that any sum is due by him 
to the deceased Mir Yar Khan Kambrani. 
He should therefore, now file a further 
affidavit either denying or admitting the 
debt, if any, due by him to the deceased 
Mir Yar Khan Kambrani and in the event 
of admitting the debt, the extent of 


such debt. Affidavit to be filed within ten 
days: 
N. Order accordingly. 
(3) 34 Ind. Oas, 287; 43 Oal. 285. ° 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1101 of 1932 ii 

| : March 29, 1933 
O.C.Guoss, Acta, C. J., AND §.K.@Guosz, J. 
SWADESH RANJAN DOTTA—<Accogsgsp. 

—PRETITIONER 

VEYSUS 
EMPEROR—OpposiItr PARTY 

Criminal Law Amendment Act (XIV of 1905), 
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Ss, 15, 16, 17— Notification declaring all associations 
wuh unlawful object as danger to public peace— Ss. 
16 and 15, if sufficiently complied with— Person 
making speech at meeting of one of such associations 
—Whether guilty—Speech not being specially violent, 
whether material. 

here a general notification declared that all 
associations by whatever name the associations might 

e known or whether they might be known by any 
distinctive name or not—which had the following 
objects or any one of them, namely, disobedience of 
laws and orders-of Government, non-payment of 
taxes, boycott and picketing of liquor and foreign 
cloth shops—on the ground that they interfered 
with the administration of law and order and con- 
stituted a danger to the public peace : 

Held, that the notification sufficiently complied 
with the terms of s.16 read with s.15, Criminal 
Law Amendment Act. 

' Held, further, that a person making a speech at a 
meeting of any such association must be held to -be 
assisting in promoting a meeting of an unlawful 
association even if the speech itself was not special- 


ly violent, 

Messrs. Hemendra Kumar Das and 
Priyanath Dutt, for the Petitioner. 

Messrs. N. N. Sircar and Anil Chunder 


Roy Chowdhury, for the Crown, 


. Order—This Rule must be discharged 
and for the following reasons. It appears 
that the petitioner before us was a member 
of an association known as the Karimganj 
Congress Association. The . Government 
of Assam by a notification dated February 
9, 1932, declared all associations unlawful 
within the meaning of Part 2, Indian 
Criminal Law Amendment Act (XIV of 
1908) by whatever name the associations 
might be known or whether they might 
be known by any distinctive name or not 
—which had the following objects or any 
oneof them, namely, disobedience of laws 
and orders of Government, non-payment 
of taxes, boycott and picketing of liquor 
and foreign cloth shops--on the ground 
that they interfered with the administration 
oflaw and order and constituted a danger 
to the public peace. Subsequent to the 
issue of this notification a meeting was 
held within the compound of the Karim- 
ganj Congress Office or nearabouts to 
celebrate what is called the Gandhi Day. 
The petitioner before us made a speech, 
a, translation whereof has been read out 
tous. He has been convicted under s. 17 
(2) of the said Act inasmuch as it was found 
by the Magistrate that he came within the 
mischief of the words of s. 17 (2) of the said 
Act, namely, he was assisting in the 
management of an unlawful association 
or promoting or assisting in promoting 
a meeting of any such association. It is 
found by the Sessions Judge.that there 
can be no doubt whatsoever that the 
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petitioner did assist in promoting certain 
objects.of the association which had been 
specifically mentioned as unlawful. We must 
take therefore as a fact that he was con- 
cerned with promoting or assisting jin the 
management of an association which had 
unlawful objects. 

The main question which has been 
argued before us is that the notification, 
couched as it was in general terms, was 
not sufficient having regard to the langu- 
age of s. 16 of the said Act. If one turns 
to the words used in s. 15 it is hy no 
means clear thai. the notification, worded 
in the manner in which it was done, 
was not sufficient compliance with the 
terms of s. 16 read with s. 15. Inour 
opinion, there was sufficient compliance, 
If once that conclusion is reached, then 
there is nothing whatsoever in the point 
which has been raised namely, that the 
notification itself was insufficient and that 
therefore the pezitioner before us could 
not be hit by the terms ofs. 17 (2) of the 
Act. In our opinion, there is nothing in 
the first point taken. 

As regards the second point, it is diff- 
cult to interfere in favour of the petitioner 
having regard to the facts found by the 
learned Sessions Judge. His speech on 
the occasion referred to, may not have been 
specially violent. The question for deci- 
sion is whether or not he was assisting 
in the management of an association the 
the objects of which were unlawful or whe- 
ther he was promoting a meeting of an 
association which had unlawful objects. 
There can be no doubt that he was assist- 
ing in the management of an unlawful 
association; at any rate, there is sufficient 
evidence that he was assisting in promot- 
ing a meeting of an unlawful association. 
If that is so, than there isvery little to be 
said on behalf of the petitioner. The 
sentence has already been reduced by .the 
Sessions Judge and we see no reason what- 
soever for any further interference. The 
Rule is therefore discharged. The peti- 
tioner who is on bail will surrender to hig 
bail bond and serve out the remainder of 
the sentence imposed on him. 


N. Rule discharged. 
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NAGPUR JUDICIAL COMMISSIONER’S 
S OURT 
Criminal Appeals Nos. 262, 263, 264, 267, 
d00 and 306 of 1931 
December 17, 1931 
STAPLES, A, J.C. 
BALA HUDDAR AND oTHERS— 
APPELLANTS 
Versus 
KMPEROR-— Oprositse Party 

Penal Code (Act XLV of 1860), ss 71, 120-B, 297 
—Conspiracy unders 120-B—Applicability of s. 71— 
S. 397, to whom applies—Hvidence Act (I of 1872), 
8, 27—Discovery—Statements not directly bearing 
upon discovery—Admissibilicy of. 

If ‘persons are to be held guilty not only of com- 
mitting an offence but of canspiring to commit it, 
there must be evidence not only of the commission 
of the offence but of the conspiracy. It’ does not 
however, follow from this, that the conspiracy and 
the offence are part of one end the same transaction. 


Section 71, Penal Code, does not apply to con- 
splracy, as defined ins. 120-B, Penal Oode, 2. e., 10 
connection with an offence committed in consequ- 
ence of a conspiracy ; in other words, the conspi- 
racy to commitan offence and the actual commis- 
Sion of the offence are two separate and distinct 
transactions. Section 120-B, Penal Code, provides 
punishment for conspiracy; and it cannot be said 
that persons can be punished under that section 
if they only conspire and do not commit an offence, 
but cannot be punished under it if besides con- 
spiring they actually proceed to commit the offence. 
Nilmony Poddar v. Queen-Empress (1)and Keam- 
uddi Karikar vy, Emperor (2), distinguished, 


Section 397, Penal Code, can only be applied to 
persons who actually used deadly weapons at the 
time of the commission of the dacoity or caused or 
attempted to cause death or grievous hurt at the 
time. Emperor v. Bhura Ahir (3), Emperor v. Ali 
Mirza (4) and Emperor v. Dulli (5), referred 
t 


0. 

Only statements which directly bear on the dis- 
covery ofproperty are admissible under s. 27, and 
confessional statements mot directly bearing 
upon the discovery are inadmissible. 


Where two guns said to be used in dacoity and 
taken on Joan by two accused, were recovered from 
certain persons on information given by the accused 
that they used them inthe dacoity, and it appear- 
ed that the persons from whom they were recovered 
were both licence-holders of the guns : 

Held, that it could not by any stretch of imagina- 
tion beheld that there was any “ discovery ® in 
the case of these guns within the meaning of s. 27, 
Evidence Act. sSukhan va Emperor (6), follow- 
ed, 


Cr. A. against an ' order of the First 
Class Magistrate, Balaghat, dated August 
10, 1931. 


Messrs. H. S. Gour, R. B. Kinkhede, M. R. 
Bobde, A. D. Mande, V. K. Rajvade, R. N. 
Padhey, G. K. Deoand A.V. Khare, for the 
Appellant. 

The Government Advocate, for the 
Crown, 
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Judgment.—This appeal and Criminal 
Appeals Nos. 263 (Sheikh Karim v. Emperor) 
264 (Mukim Khan v. Emperor), 267 (Papa 
Miya v. Emperor), 305 (Ambadas Govind 
Kesale v. Emperor ), and 306 (Kesheo 
Sitaram Joshi v. Emperor) of 1931 are from 
the convictions and sentences `passed by 
Mr. Rodrick, Magistrate, First Class, 
Balaghat, exercising powers under s. 30, 
Criminal Procedure Code, in Criminal 
Case No. 13 of 1931. The appeals were 
heard together and this judgment 
will govern ali. The eight appellants 
were prosecuted under ss. 3895, 397, 120-B 
and 109, Indian Penal Code. They have 
all been found guilty under s. 120-B (1), 
Indian Penal Code, whilst Ambadas Govind 
Kesale, Kesheo, Sitaram, Joshi, Bal Mukund 
Huddar, Haribhau Laxman Sadhoo and 
Papa Miya have been found guilty under 
ss. 395 and 397 and no decision was given 
as regards the charge under ss. 395 and 
397 and with s. 109, Indian Penal Code, as 
regards Musammat Mantora. 

The facts of the case have been stated 
in the Magistrate’s judgment andmay be 
briefly yrecapitulated. On the night of 
December 25, 1930, about 8 p.m. a dacoity 
was committed atthe house of Sarwanlal 
malguzar of Mouza Yerwaghat in the 
Balaghat District. A motor-car containing 
several persons drove upto his house, 
shots were fired he was directed to give 
up the keys of his safe and he and one 
Maroti Lohar were wounded. Owing tothe 
firing the otherinmates ofthe house and 
the villagers kept aloof. The dacoits 
broke open the safe, took a quantity of 
gold andsilver ornaments, two guns and 
three spears and decamped in their motor. 
A report was made the same night or 
early the following morning at the Police 
Station house at Katangi and investiga- 
tion followed. Subsequently the investiga- 
tion was handed over to the C. I. D,, 
Nagpur. From information received it 
appeared that a party of men had left 
Nagpur on Wednesday the 24th or Thurs- 
day the 25th by motor. They wereseen at 
Paraswada tank on the road between Tum- 
sar and Katangi about 4-43 p.m. on the 
25th. They were also seen on the morn® 
ing of the 20th on the same road near 
the forest chowki, not far from Paraswada 
about 10 A. m, and again in the afternoon 
about 5p. M. they were seen by two boys 
on the Kachcha road, leading from the 
chowki to Yerwaghat. On thereturn jour- 
ney the car was again seen and some cf 
its occupants identified at the Soor river, 
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which is crossed by the 
‘Tumsor and Bhandara. 

I would here note that for convenience 
I will referto the first four appellants as 
Kesale, Joshi, Huddar and Haribhau. 
The car, which was seized and was pro- 
duced in Oourt in evidence admittedly 
belongs to Kesale, who wasa taxi-driver in 
Balaghat, and for the last year or two has 
been living with Joshi at Nagpur and at 
Ohichbhuwan a few miles outside Nagpur, 
without any fixed occupation. There is 
evidence that justbefore last Christmas, 
Kesale and Joshi were living at Kesale’s 
house at Chichbhuwan and that they were 
joined there by Huddar, Haribhau and 
Papa Miya. There is further evidence 
that the car containing all these five per- 
sons left on Wednesday or Thursday, 2. e., 
on December 24 or 25 and returned on the 
morning of Friday the 26th. Information 
against these persons was received at- an 
early date and they were all arrested early 
in January. The other three appellants 
Sheikh Karim, Muhim Khan and Mantora, 
were arrested shortly afterwards as having 
taken partin the dacoity. 

The fact of the dacoity has been establish- 
ed by the direct evidence of Sarwanlal 
malguzar (P. W. No. 59) and other wit- 
nesses for the prosecution as well as by the 
recovery of the ornaments, guns and spears 
that were stolen. It is also clearly establish- 
ed by the prosecution that the dacoity 
was committed by persons who came ina 
motorcar and Jefb again in the car after 
committing the- dacoity. The only question 
then to be determined is how far the pro- 
secution evidence proves that the dacoity 
was committed bythe appellants or some 
of them. [After discussing thé evidence 
against each appellant the learned Judge 
continued.| Two legal objections raised 
by the learned Counsel who appear- 
ed for the appellants have now to be con- 
sidered in connection with the sections 
under Which the appellants are to be found 
guilty. The first argument was that per- 
sons could not be ‘found guilty both of 
committing dacoity and of conspiring to 
commit ‘dacoity at the same trial. The 
argument was based upon 5. 71, Indian 
Penal Code and s. 35, Criminal Procedure 
Code and it was - contended that the con- 
spiracy was part of the dacoity as no 
dacoity could be committed without pre- 
paration and conspiracy and, therefore, it 
was nota separate offence. This argument 
seems tome tobe clearly fallacious, and 
it may be noted that it contradicts the 


road between 
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argument put forward at the trial by Mr. 
Bobde, who appeared for Huddar at the 
trial that the conspiracy must be proved 
independently of the actual commission 
of the offence. ‘This latter argument is no 
doubt correct and if persons are to be 
held guilty not only of committing an 
offence but of conspiring to commit it, 
there must be evidence not only of the 
commission of the offence but of the 
conspiracy. It does not however, follow 
from this and ir fact is directly opposed to 
say (hat the conspiracy and the offence are 
part of one and the same transaction. 

Tbe learned Counsel 'inthe appeals have 
cited Nilmony Poddar v. Queen-Empress (1) 
and Keamuddi Karikar v. Emperor (2) 
in support of their contention, but those 
cases are clearly distinguishable and are 


cases in which the accused were found 


guilty under s. 149, Indian Penal Code. 
I am clearly however of opinion that 
s. 71, Indian Penal Code, does not apply 
to conspiracy, as defined in s. 120-3, 
Indian Penal Code, 2. e. in connection with 
an offence committed in consequence of 
a conspiracy; in other words, the con- 
spiracy to commit an offence and the 
actual commission of the offence are two 
separate and distinct transactions. 
Section: 120-B, Indian Penal Code, provides 
punishment for conspiracy; and it is idle 
to say that persons can be punished 


under that section if they only conspire 


and donot commit an offence, but cannot 
be punished under it if besides conspiring 
they actually proceed to commit the offence. 
Inthe present case there is, I hold, ample 
evidence for conspiracy, as noted above, 
apart from the actuai commission of the 
offence. There isevidence to show the 
assembly of the accused persons at the 
house of Joshi and Kesale in Chichbhuwan, 
theevidence of the visitsof XKesale to 
Yerwaghat prior tothe commission of the 
offence, the evidence of the purchase of 
motor accessories and of the cartridges 
borrowed by Joshi and also the evidence of 
the repair on ths road by Musmmat Man- 
tora two days b2fore the actual dacoity. I 
find therefore, that the appellants were 
rightly convicted of conspiracy as well as 
of dacoity and that separate sentences 
are not illegal. 

The other argument put forward was 
that the appellants were wrongly convicted 
under s. 397, Indian Penal Code, as accord- 

3) 811 rate 593; AIR 1921 © 1 

nd. Cas. : 8 . 
p P 945; 51 O 79; 28 C W N 347, Ga Ja 
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ing to authority that section could only be 
applied to persons who actually used deadly 
weapons at the time of the commission of 
the dacoity or caused or attempted to 
cause death or grievous hurt at the time. 
That argument is no doubt correct and 
I would only refer to Emperor v. Bhura 
Ahir (3', Emperor v. Ali Mirza (4) and 
Emperor v. Eulli (5). The Magistrate has 
clearly gone wrong in this matter in 
para. 23 of his judgment and while referr- 
ing toan unreported ruling of Hallifax 
A.J.©., which was not cited, has over- 
looked the reported case in Emperor v. 
Bhura Ahir (3). Nor can I agree with the 
Magistrate that the matter is.only of 
academic interest, as although no doubt 
the offence is a serious one as stated in 
para. 24 of his judgment, I do not think 
that it necessarily follows that all the per- 
Sons convicted must be given the mazi- 
mum sentence that he was empowered 
to inflict. In order then that the appellants 
can be found guilty under s. 397, Indian 
Penal Code, it is necessary to find either 
that they all used deadly weapons or that 
they caused grievous hurt. 

In the present case there is no satisfac- 
tory evidence to show which of theap- 
pellants actually used firearms at the 
time of the commission of the dacoity - or 
caused the grievous hurt to Sarwanlal 
and Maroti Lohar. There is no doubt 
evidence that several shots were fired 
but the persons who actually caused the 
injuries have not been identified. On the 
other hand, there is good evidence that a 
rifle was recovered 
Joshi, and there is also the evidence referr- 
ed to above that 110 cartridges were lent 
to Joshi by Sheikh Oomar. I am of opin- 
ion thenthat this evidence is sufficient 
inview of the fact that shots were 
undoubtedly fired at the time of the 
dacoity, to hold that Joshi used a deadly 
weapon atthe time. I cannot accept 
the evidence ofthe so-called recovery of a 
gun from Wadabhat said to have been 
borrowed from him by the appellant 
Joshi; as Wadabhat and Fadnavis are 
licence-holders and hold licenses covering 
the guns recovered from them. 


- It cannot therefore, by any stretch of 


Imagination be held that there was any 
“discovery” in the case of these guns with- 
In the meaning of s. 27, Evidence Act 
(3)16 OPL R97. , 
2 81 Ind. Cas. 800; A IR 1924 Oal. 643; 25 Or. 
L J 1024; 51 O 265. 
(5) 85 Ind. Oas. 714; A IR 1925 All, 305; 26 Or. L 
J 570; L R6A10 Cr; 47 A59, 
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andthe Magistrate is clearly wrong in 
this matter. Iam further of opinion that 
apart from this the Magistrate has been 
too lax in his interpretation of 8. 27, Evi- 
dence Act and was wrong in admitting 
Statements regarding guill or commission 
of the offence, which are not strictly con- 
nected with the discovery of property. I 
would refer in this connection to 
Sukhan v. Emperor (6). The view taken 
consistently by this Court is that only 
statements which directly bear on the 
discovery of property are admissible under 
s. 27 and that confessional statements not 
directly bearing upon the discovery are inad- 
missible, [The learned Judge awarded sen- 
tences and weut on to observe.] Before cov- 
cluding I would draw the attention of thé 
Magistrate to his remark in para. 14 of his 
judgment while discussing the admissibili- 
ty of certain statements under s, 27, Evi- 
dence Act. The following passage occurs 
there: — 
' “Various rulings have been cited before me 
both by defence and prosecution. I will not 
refer to them as they are contradictory, vague or 
unhelpful.” 

This remark seems to meto be an im- 
proper one when the Magistrate was referr- 
ed to rulings ofthe various Indian High 
Courts; and, if instead of making such a 
remark the Magistrate had taken the 
trouble of studying the rulings cited, he 
probably would not have committed the 
mistake he hasdone of admitting impro- 
per evidence. I drawthe attention of the 
Magistrate to thisand recommend him to 
be more careful in future and to avoid 
such improper comments upon superior 
Courts, 

N. Appeals dismissed. 

(6) 115 Ind, Cas. 6; A I R 1929 Lah. 344; 30 Cr. L 
T 10 Lah 283; 30P LR 197;31 Lah. L J 
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LAHORE HIGH COURT ° 
Criminal Appeal No. 1167 of 1932 
November 7, 1932 . 
CoLDSTREAM AND JAT LAL, JJ. ; 
MUHAMMAD SHARIF— APPRELLANT 
- VETSUS - 
EMPEROR—OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 211— 
Right of accused to give in list of witnesses—Duty 
of Court to inform accused of such right. 

In a Oriminal trial, the accused must be informed 
of the necessity of giving his list of witnesses or of 
the fact that he has the right to give in. such list. 
In the absence of such procedure, the provisions of 
8.211, Oriminal Procedure Code, cannot be said to 
have been complied with, i 
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Cr. A, from an order of; the Sessions 
Judge, Amritsar, dated September 2, 
1932. 

. Mr. Prem Nath Bhardwaj, for the Appel- 
Tant. 
-~ Mr. Des Raj Sawhney, for the Crown, 

Judgment.—The appellant’s Counsel 
asks for a remand to enable his client to 
produce evidence in defence. He draws 
attention tos. 211 of the Code of Criminal 
Procedure and to the fact that there is 
nothing on the record to show that the 
committing Magistrate acted in accordance 
with that section. There is no doubt a 
presumption that official acts have heen 
properly performed, but in this case the 
Magistrate appears to have omitted alto- 
gether to take the action prescribed by 
s. 211. Afterthe prosecution evidence had 
been recorded at the trial by the Sessions 
Judge, the appellant’s Counsel applied 
for an adjournment to give the. client 
the opportunity of producing. evidence. 
The learned Sessions Judge disallowed the 
application on the ground that the accused 
had already ample time to submit a list 
of witnesses. No doubt there had been 
ample time, but it is not clear that 
the appellant was ever informed of 
the necessity of giving in his list of 
witnesses at any time or of the fact 
that he had aright to give in any such 
list. i 

In the circumstances we must direct 
the Sessions Judge of Amritsar to call upon 
the appellant to submit his list of witnesses, 
to record their evidence and to certify it to 
this Court in accordance with the 
provisions of s. 428, Criminal Procedure 
Code i 

Nis i ; Order accordingly. 





CALCUTTA HIGH COURT 
Civil Reference No. 1 of 1933 
June 21, 1933 
MITTER AND HENDERSON, dd. 
CHUNDY CHURN LAW—PLAINTIFF 
VETSUS 7 el 
ROHINI KUMAR SARKAR AND oTHERs— 
DEFENDANTS f 
Bengal Tenancy Act (VIII of 1889), ss. 67, 68, 179 
Proviso ~ Permanent mokarrari lease—Applicability 
of 8. 68—Hent payable quarterly—S. 67, if applies— 
Monthly kists—Interest, calculation of—Interest 
exceeding that mentioned in s. 67—Recovery of, af 
barred—Interpretation of 
legislature, reference to—Propriety of. l 
Section 67, Bengal. Tenancy Act, in so far as it 
defines the time from which interest is to run, applies 
only to cases where the rent is payable quarterly, 
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If the kists are monthly kists the interest is to be 
calculated from the time that if falls due and not from 
the expiration of the quarter. of the agricultural year 
in which it falls due. Hemanta Kumari Deb v. 
Jagadindranath Roy (1), Narendra v., Gorachand (2), 
referred to. 

Section 68, Bengal Tenancy Act, does not apply to 
permanent mokarrari leases and cannot affect the 
terms of the contract. The proviso to s. 179 as amended 
by Act IV of 1928 applies to leases created before 
the Bengal Tenancy Act, 1885, came into operation, 
and makes it impossible for the landlord to recover by 
suit interest exceeding that mentioned in s. 67 even 
in respect of tenancies created before the Bengal 
Tenancy Act came into force. 

It is not a right method of interpretation of statutes 
to refer to proceedings of the legislature as-aids to 
the construction of a statute. Administrator General 
of Bengal v. Premlal Mullick (3), referred to. 


Messrs. Narendra Chandra Bose and 
Satyendra Nath Mitra, for the Plaintif. 


Messrs. Abinash Chandra Ghose and 
Sachindra Kumar Ray, for the Defen- 
dant. 


Mitter, J—Two questions have been sub- 
mitted to us by the Munsif, Central Court 
Comilla, under O. XLVI, r. 1, Civil Proce- 
dure Code. ` The circumstances under which 
this reference arises and the nature of the 
documents which require to be considered 
have been accurately stated in the letter of 
reference addressed to the Registrar of this 
Court. 


(A) With reference tothe interpretation 
of the kabuliyat (Ex. 1) our view is that on 
a proper construction of the kabuliyat which 
was executed long before the enactment 
of the Bengal Tenancy Act of 1885, there 
can be no doubt that the plaintiff is entitled 
to realise both interest and damages. The 
view is in conscnance with construction of 
similar kabultyats which came up for consi- 
deration in this Court in appeals from appel- 
late decrees Nos. 1347—50 of 1928, 1867—68 
of 1929, 1980 of 1929 and 2767—2768 of 1929. 
In appeal from appellate decree No. 984 
of 1932 a contrary view was not taken 
seeing that the words ‘mai sud” which 
occurs in the other kabuliyats do not occur 
inthe kabuliyat filed in the unreported 
case decided onJune 2, 1924. We are 
therefore of opinion that the landlord is en- 
titled to recover both interest and damages. 
Section 68, Bengal Tenancy Act does not 
apply to permanent makarari leases and 
cannot affect the terms of the contract. 
(See s. 179 of the Act.) 


`- (B) With regard to question B we are 
of opinion that for all the yearsin suit 
plaintiff is not entitled to recover interest 
at a rate exceeding that mentioned in s. 67, 
Bengal Tenancy Act. The kists are monthly 
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kists. The interest however isto be calculat-. 
ed from the time that itfalls due and 
not from the expiration of the quarter of 
the agricultural year in which it falls due 
as is suggested by the Munsif. This view 
is supported by the decision of the Judi- 
cial Committee of the » Privy Ccuncil in 
Hemanta Kumari v. Jagadindremath Roy (1) 
as explained by the case of Narendra v. 
Gorachand (2). The Privy Council laid it 
down thats. 67 in so far as it defines the 
time from which interest is {o1un applies 
only tocases where the rent is payable 
quarterly. Here the rentis payable by 
monthly kists. So this portion of s. 67 
will not apply. The answer is based on 
the following reasons. The lease in this 
case beinga permanent mokarrari lease is 
not touched by the provisions of s. 178, 
Bengal Tenancy Act; for in our view 
s. 179 forms an exceptionto s. 178. Not- 
withstanding the change ins. 1:8 by Act 
4 of 1928 (Bengal Council) that nothing 
in any contract between a landlord and 
tenant made before or ater the parsing 
of this Act shall affect the provisions of s. 67 
relating to interest payable on arrears of 
rent, permanent mokarari leases are go- 
verned by s. 179 which forms an exception 


to s. 178 fors 179 enacts — 

“Nothing in any Act shall be deemed to prevent 
a proprietor or holder of a permanent tenure in a 
permanently settled area from granting a per- 
manent mokarari lease on ‘any terms agreed on 
between him and his tenant j . 

Section 178 is a part of the Act and 
s. 179 excepts s. 178 in relation to perma- 
nent mokarari leases;in other words,it makes 


the provision of s. 178 inapplicable to ths. 


case of permanent mokarari leases. But 
s. 179 is burdened with the following proc- 
VISO : 

“Proyided that such proprietor or holder shall 
not be entitled to recover interest at a rate exceed- 
ing that set forth in s. 67 or anything that is an 
abwab or the recovery of which is illegal under 
the provisions of s, 74-or sub-s (3) ofs, 77." 

The use of the words “shall not be entitl- 
ed torecover” makes it clear that the 
landlord is not entitled to recover by suit 
interest at arate exceeding the rate given 
ins. 66 notwithstanding any agreement .to 
pay at ahigh rate. The proviso 
opinion disentitles him from recovering 
such interest. Thisis the view which has 
been taken by my learned brother Mukerji, 
J., in an unreported decision in Appeal 
from Appellate Decree No. 2292 of 1930. 
Tt has however been argued by Mr. Bose, 
who appears for the landlord, that the 

(1) 22 Cal 214; 211 A 131; 6 Sar 473 (P. O.). 

(2) 33 Oal 683; 3 O L J 39l. 
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new proviso tos. 179 applies to future 
leases, i. e., to leases executed after the 
passing of the amended Bengal Tenancy 
Act (IV of 1928). The Munsif has 
referred to the object of the proviso as ex- 
plained in the notes on clauses but it 
is not a right method of interpretation 
of statutes to refer to proceedings of the 
legislature as aids to the construction of 


a statute: See Administrator-General of 
Bengal v. Premlal Mullick (3). On the 
other hand while the Legislature has 


made the proviso in so far as it relates to 
abwab (s. 74) inapplicable.to leases register- 
ed before the commencement of the Bengal 
Tenancy Amendment Act 1928 (s. 74, cl. 31) 
it has made no such provision with reference 
to the applicability of s. 67 of the Act. 

This shows that the provisionsofs. 67 
applies to leases created both before or 
alter the Bengal Tenancy Act. We are 
of opinion that the proviso to s. 179 as amend- 
ed by-Act IV of 1928 applies to leases ‘cre- 
ated before the Bengal Tenancy Act, 
1885, came into operation and makes it 
impossible for the landlord to recover by 
suit interest exceeding that mentioned in 
s.67 evenin respect of tenancies created 
before the Bengal Tenancy Act came into 
force. Let accpy of this judgment be sent 
to the Court by which this reference was 
made under the signature of the Registrar. 

Henderson, J.—I agree. 

N. Reference answered. 
(3) 22 Ind Cas. 107; 22 Oal 788; 6 Sar 603 (P. O.). ' 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Privy Council Application No. 16 of 1932 
July 19, 1933 
RUuPOHAND, J. O., AND MET, A. J. O. 
COMMISSIONER or INCOME-TAX, 
BOMBAY— APPLICANT 
versus 


BULCHAND KESHAVDAS—Opponent 

Income Tax Act (XI of 19 2), s. 66-A (2)—Order 
requiring Commissioner to state case arising out of 
order refusing registration of firm—Jurisdiction 
of High Court—Leave to appeal to Privy Council. 

Where the Commissioner of Income-tax” applied 
for leave to appeal to the Privy Council from an 
order of the Judicial Commissioner's Court requiring 
him to refer to that Court certain questions of law’ 
arising outof an order of an Income-tax Officer 
refusing to register certain persons asa firm onthe 
ground that an order refusing registration was 
a final order and the Judicial Commissioner's Court 
had no jurisdiction to require the Commissioner to 
state the case : 

Held, that the Commissioner was entitled to 
obtain leave to appeal and leave should be granted, 


Inre Ramlal Murlidhar (1), referred to, 
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P. C. A. for leavé to appeal to His 
- Majesty in Council. 


Mr. Dipchand Chandumal, for the Appli- 
cant. 
. Mr. Kimatrat Bhojraj, for the Opponent. 


Judgment.—I think that this is 
a fit case in which leave should be grant- 
ed under s. 66-A of the Income-tax Act to 
the Commissioner of Income Tax to enable 
him to appeal to His Majesty in Council. 
He challenges the jurisdiction of this 
Court to have compelled him to refer cer- 
tain questions of law for opinicn under 
s. 66cl. 3 of the Act. His case is that an 
order passed by the Income Tax Officer 
refusing to register the opponents as afirm 
for the purposes of the Act on the ground 
that the agreement produced by them was 
not an instrument within the meaning of 
s. 2, cl. (14) of the Act isa fnal order, and 
such order may only be reviewed by the 
Income Tax Officer himself or be interfered 
with in revision by the Commirsioner of 
Income Tax; and that therefore any ques- 
tion oflaw arising out of the decision of 
the Income Tax Collector refusing regis- 
tration cannot be made a ground either of 
appeal to the Assistant Commissioner of 
Income Tax or be made a subject of a 
reference to this Court. The point raised 
by the Commissioner of Income Tax does 
not appear to have been dealt with by any 
other Court. The reason for holding a view 
contrary to that expressed by him is con- 
tained in the judgment given by this 
Court on July 25, 1930. However strong 


we may feelas to the correctness of the - 


reasons given by this Court on the point 
in issue, it is possible that their Lordships 
of the Privy Council might come to a 
different conclusion. If the -law permits 
the Commissioner of Income Tax to 
have the judgment of this Court examined 
by their Lordships of the Privy Council, 
there isno reason why his request should 
not le granted. It is rather unfortunate 
that the Commissioner of Income Tax should 
have asked for leave to appeal to His 
Majesty in Council on the point of juris- 
diction in the present case when he does 
” not seemto challenge the correctness of 
the advice given to him on the specific 
questions of law which were ordered to 
be referred. As a matter of fact on the 
specific question of law answered by this 
QCourt a view somewhat similar to that 
taken by this Court has since been taken 
by the Calcutta High Court In re Ramlal 
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Murlidhar (1), at p. 1007*. In that case 
his Lordship the Chief Justice has referred 
tothe judgment of this Court in the following 
words:— 

“We have been referred to a decision of the Court of 
the Judicial Commissioner of Sind: Bulchand Keshav- 
das v. Commissioner of Income-tax ‘2), Mr. Roy has 
adopted the observation ofthe Additionai Judicial Com- 
missioner, Mr. Rupchand, in that case as part of his 
argument It appearsto methat the reasoning of the 
learned Additional Judicial Commissioner supports 
the view which I have expressed.’ 


“It would also appear that it is hardly 
likely that the appeal filed by the Com- 
missioner of Income Tax will be defended. 
The registration of the partnership instru- 
ment was thrown out in limine on the 
ground that the partnership instrument was 
signed bythe working partners only. The 
Income Tas Authorities have still got the 
right of throwing out this instrument on 
the merits. Under the circumstances the 
opponents stand to gain very little by 
incurring heavy expenditure of engaging 
Counsel to appear for them before their 
Lordships of the Privy Council. But these 
considerations are in my opinion not suffi- 
cient to deprive the Commissioner of In- 
come Tax of his right to have the leave 
asked for. We accordingly grant him the 
necessary certificate under s. 66-A on the 
usual terms, 

A. Certificate granted. 

(1) 154 Ind, Cas. 1056; A I R 1931 Cali 682; 58 O 
1005; Ind Rul. (1932) Cal 16. 
mY 128 Jnd, Cas. 678; AI R 1920 Sind 301 at p. 
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LAHORE HIGH COURT 
First Civil Appeal No. 2231 of 1930 
‘December 8, 1932 


ADDISON AND AGHA HAIDAR, JJ 


KATHA. SINGH AND ANOTHER — - 
APPELLANTS 
: versus 
JASWANT SINGH AND OTHERS — 
RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (2) (iii) 
—Institution where any Sikh could worship and 
recite Granth Sahib—Institution, if a Sikh Gur- 
dwara. i 

Where itis found ,that in an institution any 
Sikh can worship, he cannot be stopped from doing 
so and if any one wants to distribute ‘karah par- 
shad’ and have a recitation of Guru Granth Sahib 
he can do so, the institution can be said tobe a 
Sikh Gurdwara coming within the purview ofthe 
Sikh Gurdwaras Act. 


F.C. A. from a decree of the First Sikh 
Gurdwaras Tribunal, Lahore, dated October 
8, 1930. - 

Messrs. Ram Narain and Durga Das 
Khullar, for the Appellants. 


l > 
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Mr. Bhagat Singh, for the Respondents. 

Agha Haidar, J.—This appeal arises 
out ofcertain proceedings under the Sikh 
Gurdwaras Act. By Notification No. 459- 
1381-G dated July 24, 1928, published 
under the provisions of 8. 7, sub-s. (3: of 
the said Act, the Gurdwara Pahli Padshahi 
Guru Nanak Dev Ji, situate in the village 
Khalra in Kasur Tahsil, was declared a 
Sikh Gurdwara. On October 9, 1928, 
the petitioners made a petition under 8. 8 
of the Sikh Gurdwaras Act to the secretary 
to the Punjab Government, ‘Transferred 
Departments, and under s.14 of the Act, 
the same was’ forwarded to the Sikh’ 
Gurdwaras Tribunal, Lahore, for disposal. 
In this petition the petitioners pleaded 
that the institution in question hid been 
wrongly described as a Sikh Gurdwara in 
the notice, that,as a matter of fact, it 
was an ordinary Dharamsala and was not 
connected with the nameof any one of the 
Sikh Gurus and that the Sikh public had 
no concern with it. They asked for a 
declaration that the institu'ion was not 
a Sikh Gurdwara. There was some talk 
of a compromise when the case was 
pending before the Sikh Gurdwaras 
Tribunal, but it proved to be abortive, 
because one of the petitioners, Natha 
Singh, stated that he did not understand 
the purport of the compromise and that 
on fully understanding it, he was not 
prepared to ratify it. ‘The result was that 
the compromise fell through. 

The case was, however, tried on the 
merits and two points were raised before 
the learned Tribunal: As already stated, 
in the first place, it was urged that, as: 
. the institution was not connected with any. 


one of the ten Gurus of the Sikhs, it could. 


not be said that it was used for public 
worship by Sikhs. On this point the 
finding of the Tribunal was in favour 
ofthe petitioners. 
to whether it was a place “established 
for the use by Sikhs for the purpose of 


public worship and that it was used for 


such worship by the Sikhs,” was decided 
against the petitioners. - 

The learned Counsel, who appeared on 
behalf of the petitioners took us through 
the evidence on the record. On a perusal 
of that evidence it appears that at least 
three of the witnesses, who appeared to 
support the case for the petitioners, 
admitted that any. Sikh can worship in 
this institution and he would not be 
stopped from doing so by any one.. 
Furthermore, if any one wanted to distribute 
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karah parshad and have a recitation of 
Guru Granth Sahib he could -do so. On 
this evidence the learned members of the 
Tribunal came to the conclusion that, 
having regard to the provisions of s.15 (2) 
(iii) of the’ Sikh Gurdwaras Act, the 
institution was a Sikh Gurdwara and came 
within the purview of the said Act. This 
finding appears to be correct and, in fact, 
on the record as it stands, no other finding 
was possible. 

I would, therefore, affirm the judgment 
and decree of the ‘Tribunal dated 
October 8, 1930 and dismiss this appeal with 
costs. 

Addison, J.—I agree. 

N. ` Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 146 of 1931 
May 11, 1933 
GUHA AND BARTLEY, JJ. 
JOGENDRA KRISHNA BANERJEE 
AND OTdERS—APPBILLANTS 
Versus i 
PROVASH CHANDRA LASKAR AND 
OTHERS — RESPONDENT3 

Bengal Tenancy Act (VIII of 1885', s. 50 (2)— 
Presumption under—Rebuttal of—Change of rent, if 
should be substantial. 

In order torebut the presumption arising under 
s. 50 (2), Bengal Tenancy Act, the change of rent 
which may not be substantial, may be sufficient. 
Dearish v. Dwijadas Chakrabarty (|), relied on. 

Appeal from appellate decree .of the 
Special Judge, 24-Pargannas, dated August 
27, 1930. l l 

Messrs. Bimala Charan Deb and Saroj 
Kumar Chatterjee, for the Appellants. 


Judgment.--In this appeal by the 
landlords who had applied under s. 105,. 
Bengal Tenancy Act, for settlement of 
additional rent for additional area under 
s. 52 as also for enhancement of rent under 
s. 30 (b), Bengal Tenancy Act, after cor- 
rection of the entry in ths finally pub- 
lished Record-of-Rights that the ténants 
against whom the application under s. 105 
was directed, were mokarari tenants, the 
main question for consideration was whether 
the presumption in favour of the tenants | 
arising out of the settlement records as 
also the presumption under 8.90, Bangal 
Tenancy Act, had or had not been rebutted. 
The landlords attempted to estabiish their 
casethat the tenants were not mokararri 
tenants in various ways. It was sought 
to be established that there was variation 
in the rent payable in respect of the tea- 
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nancy it question. The Assistant Settle- 
ment Officer and the Special Judge have 
considered the materials placed before the 
Court, bearing upon the question. There 
was apparently a change of 4 annas in the 
rent. The thokas produced by the land- 
lords showed a variation from Rs. 122-1C-1 
to Rs. 122-14-1. It was not, however, pos- 
sible for the Court below to hold that 
this variation was a real change in the 
rent or an apparent variation, nominal in 
character, due to an accidental or clerical 
error. The Assistant Settlement Officer has 
pointed out thatit was “very easy to con- 
fuse the Bengali figures 10 annas and 14 
annas.” 

The thoka of the particular year in which 
the variation in rent was said {6 have 
been made, was not produced and the 
oral evidence on the point has been dis- 
believed by the learned Special Judge in 
the Court of appeal below. In the above 
view of the case, so far as variation of 
rent was concerned, the conclusion arrived 
at by the Court below has to be accepted, 
that there was no variation of rent which 
could have the effect of displacing the 
presumption as to fixity of rent in favour 
of the tenants concerned. It may be 
mentioned in this connection that if it were 
possible to hold, in the case before us, that 
there was a variation, the fact that the 
varlation was slight, ard wasnot a sub- 
stantialone, would not have weighed with 
usin giving effect to the contention of the 
landlords appellants before us, on the 
question raised by them in this behalf. In 
order to rebut the presumption arising 
under s. 50 (2), Bengal Tenancy Act, the 
change of rent which may not be sub- 
stantial may, in our opinion, be suff- 
cient. As has been pointed out in the 
decision of this Court in the case of 
Dearish v. Dwijadas Chakrabarty (l), a 
changein the rent or the rate of rent may 
not be a substantial one; but it may all 
the same be a change as contemplated by 
s. 50 (2), Bengal Tenancy Act. It. is not, 
however, necessary to consider this aspect 
of the case, in view of the 
arrived at by the Court below, upon 
materials before it, which must be treated 
asa finding of fact binding on this 
Court. 

A point was made with reference totwo 
documents, one described as an tstafanama 
and another a kabuliyat, that a new ten- 
ancy was created, to which presumption 


(1) 97 Ind, Oas, 1007; AI R 1926 Cal. 1214:44 0 L 
1 
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under s 50, Bengal Tenancy Act, was 
not applicable and the tenants would 


not therefore, ke held to be mokararrt 
tenants, as recorded in the settlement ' 
records. On a careful consideration of 
these documents which have been 
placed before us and have been com- 
mented upon in detail, we aie unable to 
hold that there was any surrender or a 
subsequent new settlement, or that the 
jama of Guru Prosad Naskar was created 
for the first time by the kabuliyat of the 
year 1268 B. S., as has been contended on 
behalf of the landlords appellants before us. 
In 1egard to the variation in area, the Courts 
below have pointed out clearly that the 
materials placed before the Oourt did not 
at all establish tae position that the land- 
lords. were entitled toany additional rent 
for excess area. The inception of the ten- 
ancy in question had not been traced and’ 
the fact of measurement at the inception 
of lhe tenancy had not been proved. The 
learned Special Judge has pointed out in 
his judgment that the Chitta of 1268 B.S. 
produced by the landlords in support of 
this part of their case, did not show that 
the jama in respect of which additional rent 
was claimed, was included in the Chitta or 
that it was measured atthe time when the 
chitta was prepared. For the reasons stat- 
ed above, we are unable to give effect to 
any of the contentions advanced on behalf 
of the appellants in this appeal. The 
appeal is accordingly dismissed with costs, 
the decision of the Court below being 
affirmed. : 

May 11, 19883—In view of the facts and 
circumstances brought to our notice today, 
itis necessary to vacate our order relat- 
ing to costs in this appeal and in super-: 
session of the order as to costs made in 
our judgment delivered on April 10, 1938, 
we direct that the appeal do stand dismiss- 
ed without ccsts. There is no order as to 
costs as the respondent in the appeal did not 
enter appearance, 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 256 of 1933 
June 5, 1983 
BHIDE AND CorRig, JJ. 
LALU RAHIM MIRASI—Conpict— 
ÅPPELLANT 
versus 
EMPEROR—OppositE PARTY 
Penal Code (Act XLV of 1860), s. 302—Murder— 
Absence of eye-witnesses—Circumstantial evidence— 


Necessity of careful scrutiny—Benefit of the doubt to 
accused—Criminal trial, 





1934 


- Where the conviction of the accused rests on purely 
circumstantial evidence and there are no witnesses 
to the crime, the circumstantial evidence requires 
careful scrutiny. 

The deceased who was believed to be a ‘womanizer’ 
was murdered and there being no eye-witnesses 
suspicion fell on the accused with whose wife the 
deceased was believed to have illicit intimacy. The 
accused absconded and was found next in an- 
other village by a zaildar to whom he confessed 
the crime and his clothes were found to be blood- 
stained. During the course of the investigation he 
produced a blood-stained hatchet from a pond and 
a pair of shoes from another pond and there were 
impressions of shoes nearthe bed of the deceased 
which tallied with those of these shoes. It was found 
in evidence that the deceased had illicit intimacy with 
the accused's wife among other women but the other 
facts were not proved: 

Held, that the evidence was not satisfactory and 
that the accused was entitled to the benefit ef the 
doubt 
` Mr. Muhammad Amin Khan, for the Ap- 
pellant. 

Mr. V. N. Sethi, for the Crown. 

Bhide J.— Lalu appellant,a Mirasi, aged 
about 25, has been convicted under s. 302, 
Indian Penal Code, for the murder of 
Tlam Din end has been sentenced to 
death. The prosecution case was that on 
the night of October 10, last, Ilam Din 
was sleeping in his courtyard and his 
mother Musammat Ramon was sleeping 
not far from him. After midnight Musam- 
nat Ramon was awakened by the groans 
of her son and going up io him found 
him lying injured in a pool of blood. He 
was unconscious. She raised an alarm and 
called Ahmad and Ladhu lambardar to 
thespot. Ilam Din died shortly afterwards. 
The deceased Ilam Din was believed to be 
a “womanizer” and it was surmised that 
he must have been murdered by some 
relation of the woman with whom he had 
illicit connection. Suspicion fell amongst 
others on the appellant Lalu with whose 
wife the deceased was believed to have 
had illicit intimacy. Lalu was found 
absconding, but was found the next day 
in another village by Muhammad Din 
zaildar, to whom he confessed that he had 
killed Ilam Din. His clothes were found to 
be blood-stained, During the course of the 
investigation he also produced a blood- 
stained hatchet from a pond where he had 
thrown it. He also produced a pair of 
shoes from another pondand it is alleged 
that there were some impressions of shoe3 
near the bed of the deceased which tallied 
will those of these shoes. 

The medical evidence shows that the 
deceased had some 9 incised wounds on 
his face and the neck. The bones on the 
right side of the face were nearly all 
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smashed. The nature of thé injuries 
clearly indicated that the person who in- 
flicted them intended to murder the de- 
ceased. The only question which requires 
consideration is whether the appellant has 
been proved to be the murderer. There 
were no eye-witnesses to the murder. The 
conviction of the appellant rests on purely 
circumstantial evidence which requires 
careful scrutiny. First comes the evidence 
as to motive. [His Lordship dealt 
with all the evidence relied on by the 
prosecution and holding it not satis- 
factory and the conviction not main- 
tainable continued. | The appellant 
is a Mirasi. It is in evidence that 
the deceased who was a Machhi was sus- 
pected of liaison with several women and 
it is by nomeans improbable in the cir- 
cumstances as suggested on behalf of the 
defence that the appellant has been. made 
a scapegoat to screen the real offender 
who had perhaps more influence in the 
village. Be that as it may, the evidence 
on the record certainly dces not seem to 
be satisfactory and three of the four as- 
sessors also found the appellant not guilty. 
I would accordingly give the benefit of 
doubt to the appallant and accepting his 
appeal acquit him. 
Currie J.—I agree. 


N. Accused acquitted. 


o_o 


= CALCUTTA HIGH COURT 
Civil Revision Petition No. 355 of 1933 
April 10, 1933 
Jack AND Naga, Jd. 
LALA SARADAKRIPA—PETITIONER 
f versus 
COMILLA UNION BANK, Lto.— 
OpPosiTE PARTY 

Civil Procedure Cole ‘Act V of 1993), ss. 37, 42, 
O XXI,r. 29—Court to which decree is transferred 
—Power to stay execution. 

Under the provisions of ss. 37 and 42, Oivil Pro- 
cedure (ode, the Court, to which a deces has 
been transferred, has powers to stay the execution 
of the decree under O. XXI, r. 2%. Inayat Beg v, 
Umrao Bey (L, Maharaja of Bobbiliv. Narasaraju 
Peda Simhulu (2) and Kassa Mal v. Gopi (3), referred 
to, Mittun Bibee v. Buzloor Khan (4), considered not 


good law. i 

Messrs. N. N. Sircar and Chandrashekar 
Sen, for the Petitioner. 

Messrs, J. C. Hazra, 9. B. Datta and Prem- 
ranjan Ray Chaudhuri, for the Opposite 
Party. ` 

Jack,J.—This Rule has been directed 
against an order of the Subordinate Judge, 


Second Court, Chittagong, rejecting an, 
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application of the petitioners made under 
O. XXI, r. 29, Civil Procedure Code, on 
the ground that he had no jurisdiction to 
stay the execution of the decree under 
O. XXI, r. 29. 

In this case a money decree was passed 
against the plaintiffs petitioners before us 
and that decree was transferred from the 
Oomilla Court to the Court at Chittagong. 
In that Court, the plaintiffs filed a suit for 
setting aside the decree and for recording 
an adjustment and, therefore, applied to 
the Court for stay of execution of the 
decree, which: had been transferred from 
the Comilla Court. The learned Subordi- 
nate Judge held that, under the terms of 
O. XXI, r. 29, he was not entitled to stay the 
execution, inasmuch as his Court was not 
the Court, which passed the decree. Under 
r. 29, O. XXI: 


“Where a suit is pendingin any Court against the 
holder ofa decree of such Court, on the part ofthe 
person against whom the decree was passed, the 
Court may, on such terms as to security or otherwise, 
as it thinks fit, stay execution of the decree until 
the pending suit has been decided." 


- The learned Subordinate Judge relied 
upon a recent decision of the Allahabad 
High Court in the case of Inyat Beg v. 
Umrao Bez (1). The learned Advocate- 
General, on behalf of the petitioners, has 
referred us to es. 37 and 42, Civil Pro- 
cedure Code. Section 37 lays down that 
the expression ‘Court which pe ssed a decree” 
or words to that effect, shall be deemed to 
include, where the Court of first instance 
has ceased toexist or to have jurisdiction 
to execute it, the Ccurt which, if the suit 
wherein the decree was passed was institut- 
ed atthe time of making the application 
forthe execution of the decree, would have 
jurisdiction to try such suit. 
that, inasmuch as the Comilla Court had 
transferred the decree for executiun to the 
Court at Chittagong, it ceased to have 
jurisdiction to execute the decree. In 
support of this view the case of Maharaja of 
Bobbiti v. Narasaraju Peda Simhulu .2), 
has been cited, where it was held that, 
when a decreeof a District Court was sent 
to the Court of a Munsif for execution, the 
proper Court, in which to apply ‘for execu- 
e tion or to take some step-in-aid of execution” 
of the decree isthe Court of the Munsif, the 
Original Court having ceased to have juris- 
diction. In this view of the case the holder 
(1) 122 Ind. Cas. 182; A I R1930 AH, 121; Ind, 
Rul. (1930) All. 214. 
(2) 35 Ind. Cas. 682; AIR 1916P O16; 31 MI. J 
300; 18 Bom. L R909; MAL J 1129; 20 ML T 


472: 24 O LJ 478; 4 L W 528; (1916) 2M WN 541; 
210 WN 162; 1 PL W 26;431 A 238 (P 0). 
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of a decree of such Court under s. 37, Civil 
Procedure Code, will include the Court, to 
which the decree was transferred. Under 
s. 42, Civil Procedure Code, also : 

“The Court executing a decree sent to it shall have 


the same powersin executing such decree as if it 
had been passed by itself”, 


The Chittagong Court, therefore, had 
powers to stay the execution of the decree, 
which was transferred to it under O. XXI, 
r. 29. Inthe Allahabad case on which re- 
liance has been placed by the learned 
Subordinate Judge, no reference was made 
tos. 37 and s,42, Civil Procedure Code. In 
another decision of the Allahabad High 
Court in the case of Kassa Mal v. Gopi (3). 
Mahmood, J., held that the words “such 
Court”, ins, 243, Civil Procedure Ccde, 
which corresponds to O. XXI, r. 29 of the 
present Code, did not limit the exercise of 
the powers given by that section only to 
aecrees passed by the Courtin which the 
suit was pending. Itis true that there is 
a ruling of this Court in thecase of Mittun 
Bibee v. Buzloor Khan (4), in which it was 
held that in order to make the Court in 
such cases competent to stay execution ofa 
decree, it must be a decree of the Court in 
which the suit was pending. That case 
would not be good law at present, inasmuch 
as the decree was by the Appellate Court 
andit was held that the original Court 
could not have poweis to stay execution of 
the decree, Lecause “such Court” could not 
le held to include the Appellate Court. 
But, under s. 37 of the Code, cl. (1) it is 
laid down thatthe expression “Court which 
passed a decree” or words to that effect, 
where the decree to beexecuted has been 
passed in the exercise of appellate jurisdic- 
tion, includes the Court of first instance. 
Moreover in that case no réference was 
made to s. 649 of the old Code correspond- 
ing to s. 37 of the present Code of Civil 
Procedure. 

It seems clear that under the provisions 
ofes. 37 and 42, Civil Prcecedure Code, the 
Court, to which the decree has been trans- 
ferred, has powers to stay the execution of 
the decree under O. XXI, r.29. This Rule 
18, accordingly, made absolute, the order of 
the Court below is set aside and the case 
18 sent back tothe Court to be dealt with 
according to law under O. XXI, r. 29; 
The petitioners are entitled to the ccsts of 
this Rule, hearing fee one gold mohur. 

Nag, J.—I agree. 

N Rule made absolute. 


(3) 10 A 389; 1888, A WN 5], 
(4; 8 W ik 392, 
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PATNA HIGH COURT 
Civil Appeal No. 231 of 1932 
September 22, 1933 
ROWLAND, J. 
KAMLA PRASAD SAHU—PULAINTIFF — 
APPELLANT 


VETSUS 

NAWAL KISHORE PRASAD SAHU 

— DEFENDANT— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 151, 
0. XLI, rr. 23, 25—Remand order not under O. XLI, 
r. 25—Whether should necessarily be under O. XLI, 
t. 23—Remand order passed under inherent power 
of Court—Appellate Courts—Order for re-trial where 
case can be remanded under O, XLI, r. 25—Prop- 
mety of. 

The mere fact that an order of remand is not 
underfO. XLI, r. 25, Civil Procedure Code, does not 
mean that it is under O. XLT, r. 23 as there may be 
remand orders passed under the inherent powers of 
the Court and not under either of these two rulis: 
Raghunandan Singh v. Jodunandan Singh ||), 
referred to. 

Appellate Courts inthe mofussil ought not rashly 
and without sufficient cause to set aside a decree 
of the first Court and order are-trial in any case 
in which this can possibly be avoided. In other 
words, they should never do soin any case in 
which it is possible todéal with the matter effecti- 
vely under O XLI, r. 25. 

C. A. from appellate 
Subordinate Judge, Darbhanga, 
July 16, 1932. 

Mr. B. C. Sinha; for the Appellant. 

Mr. L. K. Jha, for the Respondent. 

Judgment — This appeal is presented by 
the plaintiff against an order of Babu 
Dwarika Prashad, Additional Subordinate 
Judge of Darbhanga, remanding a money 
suit for retiial to the “Jourt of the Munsif 
of Madhubani. The suit was based on a 
promissory note for Rs. 1,600 executed by 
the defendant on April 25, 1928. The 
plaintiff admitted having received payment 
of Rs. 1,000 on July 30, 1929, as endorsed on 
the promissory note and has sued for the 
balance of principal and interest, the total 
claim being Rs. 74-5-0. The defence was 
that the defendant did not borrow from 
the plaintiff but had borrowed from ihe 
firm of Gokhul Panjiar-Mathura Panjiar, 
that it was to this firm that the defendant 
owed the money and that he had a claim 
against this firm for Rs. 577 on another 
account. Heclaimed that this sum should 
be credited in his favour as against the 
debt in suit. The Munsif thought that the 
plaintiff was holder of the promissory 
note on his own account and not on account 
of the firm Gokhul Panjiar-Mathura-Panjiar 
and that defendant could not claim any 
set off in respect of money due to him from 


order of the 
dated 


thefirm. He accordingly decreed the suit. - 


The Subordinate Judge who heard the 


KAMLA PRASAD SAH w: NAWAL KISHORE PRASAD SAHU 


167 


appeal was of opinion that the plaintiff is 
a farjidar of the firm of Gokhul Panjiar- 
Mathura Panjiar and thought that the 
Munsif had acted erroneously in not enter- 
taining and examining the claim toset off, 
He thought that the legal objections on 
which the Munsif had rejected that claim 
at the outset without going into the ques- 
tion on evidence were not sound and the. 
question should not be gone into between 
the parties to the suit. As a result of this 
he set aside the judgment and decree of the 
lower Court and remanded the suit for a 
decision on the defendant's plea of discharge 
of Rs. 577 only, directing the lower Court 
to make a decree after determining the 
question of discharge. He also said that it 
should be open to the plaintiff to get the 
plaint amended in order to add the firm as 
a party to the suit: hence this appeal Iin 
which the first ground taken is that the 
order of remand is wrong in law. 

A preliminary objection is taken that 
the order of remand is not appealable. 
Order XLIII, r. 1 (u), Civil Procedure Code, 
gives a right of appeal against an order of 
remand made under O. XLI, r..23. On 
the other hand an order of remand under 
O. XLI, r. 25 is not appealable. This order 
of remand is certainly not under O. XLI, 
r. 25. It does not necessarily follow that it 
is under O. XLI, r. 23, for as pointed out 
in Raghunandan Singh v. Jadunandan 
Singh (1) and other cases, there may be 
remand orders passed under the inherent 
powers of the Court and not under either 
of the two rules Ihave cited; and for the 
respondent it is contended that this is one 
of such cases. In my opinion this is not 
so. The remand order falls under O. SLI, 
r. 23 and is an appealable order. It is in 
my opinion a thoroughly improper order 
and one which the Subordinate Judge 
ought not to have made. The Appellate 
Courts in the mofussil ought to bear in 
mind what has been pojnted out in many 
decisions that they ought not rashly and 


-without sufficient cause to set aside a decree 


of the first Court and order a retrial in any 
case in which this can possibly be avoided. 
In other words, they should never do so in 
any case in which it is possible to deal 
witb the matter effectively under O. XLI, 
r. 25. Ihave no doubtthat in this case the 
proper course was if the Subordinate Judge 
required a finding on the question on which 
he has called for a finding to refer the 
issue to the first Court for trial unde, 

(1) 43 Ind. Cas, 959; AIR 1918 Pat, 505; 3 Pat, 
L J 233;4 PL W 450, ~~. 
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O. XLI, r. 25. I find it necessary therefore 
to set aside the judgment and order of the 
Subordinate Judge and direct that in lieu 
thereof it is ordered that the Munsif do 
under O. XLI, r. 25, proceed to determine 
the question of discharge in respect of the 
sum of Rs. 977 only. The parties will be 
allowed to adduce evidence on the point 
of discharge. The Munsif will return the 
‘evidence and findings to the lower Appel- 
late Court as provided under O. XLI, 
r. 2) andthe lower Appellate Court wil! 
then proceed tothe disposal of the appeal 
according to law. 

At the hearing of this appeal, the appel- 
lant wished to challenge the view of the 
Subordinate Judge that the plaintiff was a 
farjidar for the firm of Gokhul Panjiar- 
Mathura Panjiar and that this allegation 
could be gone intoin a suit on a handnote. 
In this appeal which succeeds on the 
question of procedure and is not an appeal 
from a final decree, I am not in a position 
to deal with the contention. All that I 
need say at present is that the judgment 
of the Subordinate Judge having been set 
aside, the entire appeal will be open for 
‘decision by him or his successor when the 
evidence and findings of the Munsif are 
received, The costs of the appeal here will 
abide the result. 


N. Order accordingly. 


l MADRAS HIGH COURT 
Appeal Against Order No. 237 of 1933 
November 15, 1933 
SUNDARAM UHLTTY AND PAKENSAM 

WaALSH, JJ. 
SRINIVASA AYYAR alias SRINIVASA 
AYYANGAR— APPELLANT 
Versus 
Tur BOARD or COMMISSIONER ror THR 
HINDU RELIGIOUS ENDOWMENTS, 
MADRAS, AND OTAERS—RESPONDINTS 

Madras Hindu Religious Endowments Act (1I of 
1927), s. 84— Civil Procedure Code (Act V of 3918) 
O. XLIII, r 1(c)—Order refusing to set aside 
dismissal of application under s. 81 for default, 
whether appealable. 

No appeal lies against an order refusing: to set 
aside the dismissal ofan application under s. 84 
of the Madras Hindu Religious Endowments Act, 
for default. Rajagopala Chettiar v. Hindu Religious 
Endowments Board, Madras (1), referred to. 


Appeal against an order of the District 
Court, West Tanjore, dated March 4, 1933, 
and made inI.-A. No. 519 of 1932 in O. P. 
No, 57. of 1931, 


. JYOTI PRASAD SINGH V. TARA SHANKAR CHATTERJT 
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The Advocate-General for Messrs. K. S. 
Desikan and K. G. Srinivasa I yer, for the 
Appellants. 

Mr. K. Subba Rao for Messis. Venkata- 
ramana kao and M. Muthuswamy Iyer, for 
the Respondents. 

Judgment.—A decision by the District 
Judge under s. 84 (2) of the Madras Hindu 
Religious Endowments Act II of 1927 has 
been held to be not appealable under a 
recent Full Bench decision of our High 
Court in Appeal No. 574 of 1931 given on 
April 11, 1933: Rajagopala Chettiar v. Hindu 
Religious Endowments Board, Madras (1). 
This is an appeul against an order refusing 
to set aside the dismissal of the applica- 
lion under the aforesaid s. 84 for default. 
According to ©, XLIII, r. l, cl. (c), an ap- 
peal would lie against such an order only 
In a Case open to appeal. 

We therefore, hold that the Civil Mis- 
cellaneous Appeal is incompetent and dis- 
miss it with costs (Two sets). 

A. Appeal dismissed. 

(1) 147 Ind. Cas. 614;6 R M 362; (1933).M W N 


1335; 66M LJ 43,39 LW 4;A 1 R 1931 Mad. 103 
(E B). 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 196 
of 1931 
August 2, 1933 
. MACPHERSON AND AGARWALA, JJ. 
Raja Sri Sri JYOTI PRASHAD SINGH 
-DEO BAHADUR - DEFENDANT— 
ÅPPELLANT 
versus 


TARA SANKER CHATTERJI AND OTHERS 


—PLaInT FFs— RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1906), ss. 208 
210 (b)—Decree against portion of tenancy interest— 
one in execution—Validity—Sale, whether wholly 
void, 
_ A sale under s. 208, Chota Nagpur Tenancy Act, 
is only valid when held in execution of a decree 
for the rent of the tenancy obtained against the 
whole ofthe tenancy interest. Where a decree on 
the basis of which a sale is held is against only 
a part of the tenancy interest, the sale is not valid 
even with regard to the interest of those judgment- 
debtors against whom the decree was valid. 
Thakur Jagdishwar Dayal Singh v Pathak Dwarka 
Singh (1), followed. | 

Appeal from a decision of the District 
Judge, Manbhum, dated December 4, 1930, 
confirming that of the Munsif, Raghunath- 
pur, dated June 14, 1929. 

Mr. J. C. Sinha for Mr. B. B. Gi, osh, for 
the Appellant. 


Mr. N. N. Rai, for the Respondents, 
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Macpherson,J.—The appellant who is 
the landlord of village Dumdumi in the 
Raghunathpur Munsiffi of the District 
Manbhum sued the plaintiffs-respondents 
and two others for the cess of a six 
annas share in the village which these 
plaintiffs hold. He obtained a decree which 
he executed under s. 208 of the Chota 
Nagpur Tenancy Act, 1908, as a reat 
decree and on sale of the tenancy, pur- 
chased it at auction. The suit out of 
which this second appeal has arisen, was 
brought by the plaintiffs, the Chatterjis, 
to set aside the ex parte decree and the 
sale on the ground of fraud and want 
of jurisdiction. 

The Courts below have granted all the 
reliefs prayed for except that the ea parte 
rent decree was vacated only in so far 
as plaintiffs Nos. 1 to 3 were concerned. 

The facis found are that the plaintiffs 
Nos. 1 to 3 were minors when they were 
sued as defendants in the suit in the rent 
Court and that accordingly the decree 
passed in that suit being effective only 
against some of the persons interested in 
the tenancy, could not be executed under 
s. 208 of the Act but at most under 
s. 210 (b) against the major defendants 
Nos. 4 to 8 under which the right, title 
and interest of those judgment-debtors 
could be sold by the procedure laid down 
for execution of a money decree. It has 
been held by the Courts below that ihe 
sale under s. 208 which was a sale of 
the tenancy, was without jurisdiction and 
did not operate to transfer the tenancy 
or even the right, title and interest of 
judgment-debtors Nos, 4 to 8 which might 
have been sold under s. 210 (b) or indeed 
anything whatsoever. 

_On behalf of the landlord appellant it 
is urged that the sale in execution of the 
decree isnot void but is binding so far 
as the interest of the judgment-debtors 
who were defendants Nos. 4 to 8 is con- 
cerned. 

In my opinion the submission is wholly 
untenable. The sale under s. 208 was 
entirely without jurisdiction for the reason 
already given that the decree upon the 
basis of which it was held, was against 
only a part of the tenancy interest where- 
as a sale under s. 208 is only valid when 
held in execution of decree for the rent 
of the tenancy obtained against the whole 
of the tenancy ‘interest. The suggestion 
that such a sale, though not valid in 
respect of the tenancy, should at least 


kind the interest of those defendants 
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; judgment-debfors against whom the decree 


for cess was valid, will not bear ex- 
amination for a moment. The effect of a 
dale under s. 208 has <recently been con- 
sidered by their Lordships of the Privy 
Council in. Thakur Jagdishwar Dayal 
Singh v. Pathak Dwarka Singh (1). It was 
there held that’ a ‘sale on a decree for 
rent which did not include the whole 


tenancy interest was not a sale under 
s. 208 so as to ‘affect the subordinate 
interest which were under s. 16 of the 


Bengal Rent Recovery (under-tenures) 
Act 1865 liable to cancellation upon a 
valid sale under that section. It was 
further held that neither s. 214 nor any 
other provision of the Chota Nagpur 
Tenancy Act, 1908, operated to prevent 
the Civil Court from entertaining a suit 
in this regard. As the sale unders. 208 
was ultra vires, their Lordships pointed 
out that “to take advantage of s. 214 the 
appellant must first establish that the. 
sale was a sale made under Chap, XVI, 
of the Act which includes ss. 135 to 229, 
which in effect is a question of jurisdic- 
tion”. Under Chap. XVI, of the Act 
they proceeded, “a statutory - jurisdiction 
is conferred on the Revenue Courts, but 
that jurisdiction must be exercised within 
the statutory powers conferred. If then 
as already stated, it is mot competent 
to order a sale of the tenure under s, 208 
unless the whole interest inthe tenure are 
represented before the Court, it is clear 
that the order forsale of the tenure in 
the present case was ultra vires of the 
Revenue Court, and it follows that the 
sale was not made under this Chapter 
and was outside the jurisdiction of that 
Court.” The sale of the tenancy under 
s. 208 being without jurisdiction did not 
affect the interest of any of the judgment- 
debtors even though their interest might 
have been sold under s. 210 (b). The 
property was sold as a whole and either 
the sale of the whole property was valid 
or not binding at all. The sale cannot 
be split up in the manner desired by the 
appellant. 

Upon this view the judgments under 
appeal are correct and I would dismiss 
this appeal with costs. 

Agarwela, J. I agree. 

N. l Appeal dismissed. 

(1) 142 Ind Oas. 781; 14 P L T 289; AIR 1933P O 
122, 601A 176; Ind. Rul. (1933) P O108;17 R D 
334: LR ILA 272; 64 M LJ 580; 37 L W 767; 370 
WN ¢€29, 57 OL J 412; (1933) M W N 522; 12 Pat 
626 (P. 0.) ’ 


170 


__ MADRAS HIGH COURT 
Civil Revision Petition No. 141 of 1932 
March 2, 1933 
LAKSHMANA Rao, J. 

Tue MUNICIPAL COUNCIL, 
KUMBAKONAM~ DEFENDANT— 
PETITIONER 
VETSUS 
D. KRISHNAMAt HARYA— PLAINTIFF 
— RESPONDENT 

Contract—Sale of house-site by Municipal Council 
—Stipulation that house must be constructed within 
three years and that in default title would cease— 
Contract, whether void or voidable at the option of 
Council—Right to claim refund of price paid. 

Where certain sites were sold bya Municipal Council 
with a stipulation that the vendees should begin 
to construct houses there within two years and that 
if they failed to complete the construction within three 
years their title to the sites would cease and determine 
and they would be entitled only to $0 per cent. of 
the price originally paid by them anda person who 
had purchased one of such sites, without taking 
any steps to construct a house, applied after the 
expiry of the prescribed period for return of {0 per 
cent. of the price : 

Heid, that the contract did not become void on the 
happening of the contingency, but was only voidable 
at the option of the Municipal Council and the 
plaintiff was not entitled to claim a refund, 

No one can be permitted to take advantage of his 
own wrong. New Zealand Shipping Company v. 
Sociate Des Aieliers Et Chamtiers De France (1), 
referred to. 


Petition under s. 25 of Act IX of 1887 
praying the High Court to revise the 
revised, decree of the Court of the Sub- 
ordinate Judge, Kumbakonam, dated 
November 12, 1931 and passed in Small 
Cause Suit No. 271 of 1931 (S.C.S No. 
1665 of 1927 on the file of the Court of Small 
Causes, Kumbakonam), 

Messrs. K. Bhashyam and T. R. Sri- 
nivasan, for the Petitioner. 

Mr. S. Narasimham, for the Respond- 
ent. 


Judgment.—tThis petition arises out of 
a suit instituted by the respondent for 
recovery of 90 per cent. of the price paid 
by his father for a housé site purchased 
by him from the Municipal Council of Kum- 
bakonam under Ex. A the sale deed dated 
April 12, 1921 and the undisputed facis 
are that onthe application of the vendee 
and others, the petitioner approached the 
Government for the acquisition of some land 
for the extension of house sites, at the cost 
of the applicants. The scheme was sanc- 
tioned by Government and the land was 
acquired subsequently. It was divided 
into.house sites and one of them was 
allotted to. the vendee under Ex. A for 
constructing a house in the manner to be 
approved by the Municipal Council. The 
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allotment was subject to the condition that 
ihe vendee should always conform to and 
carry out. the terms and conditions specified 
in the sale deed and abide by the con- 
Sequences which non-conformance to or 
breach of any of those terms and conditions 
may entail as set forth therein and among 
other things the sale deed provides that the 
application for construction should be 
made within two years of the completion 
of the sale. It should be accompanied by 
a plan of the proposed building and the 
construction was to be commenced ‘after 
the approval of the plan or expiry of the 
time limit fixed by ss. 200 to 202 of the 
Municipalities Act. The construction was to 
be completed within three years of the date 
from which commencement was pei missible 
and the final clause on which the suit is 
based provides that if the purchaser fails to 
complete the construction of the house 
within that period his title to the site shall 
cease and determine and the site shall 
revest in the Municipal Council and the 
purchaser shall be entitled only to a :efund 
of 90 per cent. of the price originally paid 
by him to the Municipal Council. The 
purchaser under Ex. A or the respondent 
did not make any application for con- 
struction of a house or desire to construct a 
house at any time and the suit out of 
which this petition arises was instituted 
by the respondent in 1931 for refund of 90 
per cent. of the price paid. It was resisted 
on the ground thit upon the true consiruc- 
tion of the clause the transfar is voidable 
at the option of the Municipal Council and 
while conceding that the petitioner had 
the option of terminating the transfer after 
the respondent's failure to construct the 
house within the specified period, the lower 
Court decreed the suit holding that the 
option must be taken to have been exercis- 
ed at the time of the transfer itself. 

The view of the lower Court that the 
petitioner must be deemed to have exercised 
the option at the inception was not attemp- 
ted to be supported and the question for 
determination is whether or not the true 
meaning of the stipulation in question is 
that on the happening of the event the 
transfer is voidable at the option of the 
petitioner. No one can be permitted to 
take advantage of his own wrong and as 
pointed in New Zealand Shipping Company 
v. Soctate Des Ateliers Et Chamtiers De 
France (1); the stipulation has to be constru- 
ed according to its natural meaning sub- 
_(1) (1919) A O1;87 LJ K B748; 118 L T 731; 14 
Asp.M O 291;62S J519; 34 T L R 400. 
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ject to the universal principle of law that 
a party shall never take advantage of his 
own wrong. It would be contrary to this 
principle to hold that the vendee can 
terminate the sale at his will and pleasure 
and even when the word used is “void” 
it should be read as “voidable” if the 
result of reading it as ‘‘void’’ would be to 
enable a party to avail himself of his own 
wrong to defeat the contract. That. the 
stipulation in question was prescribed by 
rules framed by the Government under the 
District Municipalities Act cannot alter its 
true meaning nor is there any justification for 
assuming that such a principle was intend- 
ed to be abrogated. It follows therefore 
that the transfer is voidab!e at the option 
of the petitioner and it is not suggested 
that there was any avoidance by the 
Municipal Oouncil. The respondent 1s not 
therefore entitled to a refund of the amount 
and the decree cannot be upheld. It is 
therefore set aside and the suit will stand 
dismissed with the costs of the petitioner 
after remand. 


A. Petition allowed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1670 of 1931 
December 12, 1932 
BROADWAY AND ABDUL QADIR, JJ. 
PRITAM SINGH AND CTAERS—APPELLANTS 
VETSUS 
SUNDER SINGH AND OTHERS - . 
RESPONDENTS i 
Civil Procedure Code (Act V of 1903), O. XXIII, 
r. 3—Party having no interest in suit property— 
Consent of such party to a compromise, if necessary 
—Practice—New plea involving framing of fresh issue 
and remand— Whether can be allowed in appeal. 
Where a party has no further interest in the 
property in suit, it is not necessary that he should 
agree with the compromise, 
A new plea necessitating a remand, the framing 
of a fresh issue and the trialof a totally new point 
cannot be allowed at the appellate stage. 


Mr. Gobind Das, for the Appellants. 

Mr. Harnam Singh, for the Respondents. 

Broadway, J.—On May 28, 1928,-cne 
Sundar Singh executed a deed of gift of 
certain lands, houses and shops, which-was 
duly registered in favour of a nephew of 
his named Hoshiari Lal. This resulted in a 
suit by Pritam Singh and Darshan Singh, 
sons of Sarmukh Singh, a cousin of the 
donor Sundar Singh, who claimed to be 
the reversioners, and soughta declaration 
to the effect that this gift should not affect 
their reversionary rights on Sundar Singh's 
death, They claimed to be governed by 
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Customary Law and thus entitled to succeed 
to the property which they said was 
ancestral qua them. The donor Sundar 
Singh allowed the case to go in default 
and proceedings against him were ex parte 
throughout. Hoshiari Lal, the donee, 
fought the case strenuously, pleading that 
the plaintiffs were the illegitimate sons of 
Sarmukh Singh and therefore had no rights 
whatever in -the property. It was held 
that the plaintiffs were the legitimate sons 
of Sarmukh Singh and therefore the rever- 
sioners of Sundar Singh, that the parties 
were governed by Hindu Law and the 
suit was dismissed. Thereupon the plaint- 
iffs preferred an appeal:to this Court 
making both Hoshiari Lal and Sundar 
Singh respondents. This appeal was filed 
on October 5, 1931 and on December 13, 1931, 
the appellants came to a compromise which 
was reduced to writing duly attested and 
sent up to this Court. Sundar Singh, who. 
had apparently been sleeping up to this 
time, then proceeded to put in anapplica- 
tion on April 11, 1932, supported by an 
affidavit. In this application Sundar 
Singh objects to the compromise. He 
alleges that the gift in favour of Hoshiari 
Lal was a fictitious one and never intended 
to be acted upon and had not been acted 
upon. Further, he claims that he had 
fought out the case in the trial Court at 
great expense. This clause is obviously a 
mis-statement of facts, as, so far as the 
record is concerned, Sundar Singh never 


‘put in an appearance during the whole 


proceedings in the Court below. 

As to the first point, it raises a new 
plea entirely, a plea which I would not 
allow to be raised at this stage of the case. 
It would necessitate a remand, the fram- 
ing of a fresh issue and a trial ofa totally 
new point. In these circumstances the 
objection, so far as is to be found in the 
application of April 11, 1932, is one that I 
Mr. 
Harnam Singh for Sundar Singh kowever 
urges that under the provisions ofr. 3, 
O. XXIII, Civil Procedure Code, it is 
necessary that all the parties to a litigation 
should enter into a compromise. before that 
compromise can be recorded and a decreé 
passed in accordance therewith. In the 
present case however assuming that the 
gift was a valid gift, Sundar Singh has no 
further interest in the property and his 
agreement with the compromise is therefore 
not necessary. On the record, asit stands, 
there being no plea that this alienation 
was fictitious or not -binding as between . 
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Hoshiari Lal and Sundar Singh, I think I 
am bound to hold that Sundar Singh has no 
locus standi whatever. He has parted with 
his interest in the property which, subse- 
quent to the registration of that document, 
became the property of Hoshiari Lal who 
can deal with it as he pleases. 

I would therefore order that this com- 
promise be recorded and a decree passed in 
terms thereof. As Sundar Singh has 
attempted to avoid this compromise at this 
stage of the case, he, as a respondent, will 
pay the costs of the appellants. 

Abdul Qadir, J.—I agree. 

N. Order accordingly. 
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CALCUTTA HIGH COURT 
Special Bench 
Death Reference No. 13 and Appeal No. 408 
of 1933 
June 6, 1933 
LORT-WILLIAMS, M. C. GHOSE AND 
MOoNAIR, JJ. 
MOLLA KHAN KABULI—<Accussp 
versus 
EMPEROR—Obpposite Party 


Criminal trial—Questions put and extracts included 
from depositions during trial—Whether should be 
included in record—Hvidence Act (I of 1872),s. 145 
—Duty of Court to probe into evidence—Accused seiting 
up defence of mistaken identity from the beginning 
—Identification test, necessity of—Trial by jury— 
Necessity of Judge guiding jury in all essential 
particulars Evidence not strong—Failure of Judge 
to explain weight of evidence to jury--Benefit of 
doubt to accused—Criminal Procedure Code (Act V 
of 1838), s. 297. 

If questions are put and extracts included, from 
depositions during the trial of a case, it must be 
obvious that evidence has been admitted by the 
Judge and it must form part of the record, 
whether technically speaking it has been properly 
tendered or not. fp. 178, col 2.] 

lf the Pablic Prosecutor and~the Pleader appearing 
-for the accused cannot or will not probe thoroughly 
into the evidence which is being given, so that an in- 
telligible story can be included in the deposition, it 
is the duty of the Judge todo it, instead of leaving 


bits of evidence in the air, so to speak, so that the 


High Court cannot make out from the record what 
it was tab the witness was intending to say. [p. 
173, col. 2.) 

Where the accused raises the defence that he was 
not the accused and that the case was one of mistaken 
identity from the very first moment and before he 
had any opportunity to get into touch with a Pleader, 
“he only safe way of ascertaining whether the pro- 
secution witnesses could be relied on when they said 
they could identify the accused, would be to hold 
an identification test. 

Where the Judge has not invited the jury’s at- 
tention tothe value of the evidence of the witnesses 
and the weight to be put upon itand has failed to 
give the jury any helpful guidance in coming to 
“their verdict, and the case has turned ona question 
of mistaken identity while no identification test has 
been made, it is not safe to condemn a man upen such 
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evidence orina trial conducted in sucha way and 
he ought to be given the benefit of the doubt. [p. 
175, col. 2] 


Per Lort-Williams, J,—Whaiever- the condi- 
tions and the difficulties may be in India, 
Judges, Advocates and Police must realize 


that in a trial where a man's life is in jeopardy 
it is essential to take the greatest possible care to 
avoid mistakes being made. Itis not sufficient for 
the Judge simply to point out this piece of evidence 
and that, this presumption and that, this bit of law 
and that. Itis his duty to help and guide the jury 
to a proper conclusion. It is his duty to direct the 
attention ofthe jury to essential points Itis, his 
duty to point out to them the weight to be attached 
to the evidence, and it is his duty to warn them 
gravely about the responsibility which rests upon their 
shoulders in a trial of this kind and to impress upon 
them that if there is any doubt in their minds, they 
must give the benefit of that doubt tothe accused. 
[p. 175, col. 1.] 

Messrs. J. P. Mitter and Joy Gopal 
Ghose, for the Accused. 

Mr. Nirmal Chandra Chakrabarty, for 
the Crown. 

Lort-Williams, J.—The appellant Molla 
Khan Kabuli alias Munna Khan Kabuli 
alias Hamidullah was tried by the Addi- 
tional Sessions Judge of the 24-Parganas 
and a jury on a charge under s. 302, Indian 
Penal Code and convicted by a majority of 
7 to 2. The learned Judge accepted the 
verdict of the jury and sentenced the appel- 
lant to be hanged subject to confirmation 
by this Court. 

The case is somewhat unusual. On the 
evening of October 15, 1930, one. Abdul Gani 
was in a Pan shop with a man named 
Hanif generally known as Mohammad Hanif, 
There was present in a Pan shop another 
Hanif called “Bara Hanif’ apparently 
because he was bigger than the other Hanif, 
Aman named Molla Khan Kabuli well- 
known in the neighbourhood, who used to 
hawk articles round the adjoining villages, 
came into the shop. He was known to 
Abdul Gani and had made improper over- 
tures to him a few days before and had 
been refused. Abddul Gani and Moham- 
mad Hanif left the shop and proceeded a 
little way when Molla Khan followed and 
passed them, waited until they came up and 
then stabbed Abdul Gani in such a way 
that it is clear that he intended to kill 
him. Subsequently, Abdul Gani was 
taken to the hospital and died. Bara Hanif 
ran after Molla who had disappeared up 
the road. He failed to catch him and 
gave up the chase. Abdul Gani's father 
was called and information was given to 
the police. Theystarted an inquiry and 


examined about half a dozen witnesses, 


Search was made for the accused but he 
could not be found and the case was 
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dropped. Subsequently, more than two 
years . afterwards, information reached the 
police that this Molla Khan who had com- 
mitted the murder was living in Peshawar. 
Information was sent to the police at 
Peshawar that: f 

“an absconder Molla Khan Pathan now living with 


Nasher Khan Pathan at village Hoti in the District 
of Peshawar" 


was wanted in a case at Calcutta. Whether 
any further description of the * wanted ” 
man, beyond his name, was’ given to the 
Peshawar Police we do not know. However, 
the police sent a man down to Calcutta who 
was charged with this murder. Directly he 
got here, he strenuously denied that he was 
Molla Khan or that he had ever been in 
Shyamnagar where the murder was com- 
mitted and said that his name was Hamid- 
ulla and that’ he lived in a village near 
Peshawar. Subsequently, he was put on 
trial and a number of witnesses stated that 
ihey had no doubt that the man in the dock 
was the man who murdered Atdul Gani 
and whom they had known quite well for a 
good many years. Abdul Gant's father Rom- 
zan said that he had known him forten years 
selling fruits at Shyamnagar. Mohammad 
Hanif was called and said that he had no 
doubt that he wasthe man known to him 
as Molla Khan who used to sell ‘ hing” 
and dried fruils inthe district. Their evi- 
dence was supported by Sheikh Banoo, 
and Thakur Prasad who was the owner 
of the Fan shop referred to, and also by 
Pir Muhammad. On the other hand, the 
accusea called four witnesses from Pesha- 
war who strenuously denied that the man 
in the dock was Molla Khan and said that 
his name was Hamidulla, that he had never 
been in Shyamnagar, that all along he lived 
with his mother in a village called Hoti and 
within a few yards of the houses where these 
witnesses lived. They stated that they had 
seen him almost daily, at any rate for the 
last five or six years, that during this time 
he had never left Hoti and certainly he had 
never been to Calcutta, 


The learned Judge in his letter of re- 
ference says that he is free to confess that 
had he been a juror, he should as two of 
them did, had given the accused the 
benefit of the doubt. Jt is not necessary 
for me to refer in any detail to the evidence 
which was given at the trial, because the 
whole case turns upon the question of iden- 
tity. Thereis no doubt that Abdul Gani 
was attacked in the manner described by 
him and the witnesses, and by a person who 
was well-known to them, and as described 
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by them. The whole question was whe- 
ther the man inthe dock was that man. In 
our opinion, this case was not at all satis- 
factory. The investigation and the trial 
were defective and slipshod, and marred 


. by illegalities and characterised by a lack 


of thoroughness which is surprising if not 
shocking, in a trial for murder. Even the 
record supplied to this Court is incomplete. 
The depositions before the Magistrate were 
used during the trial for the purpose of 
cross-examining the witnesses, and extracts 
from those depositions were put in evidence. 
Yet because the deposilions were not form- 
ally tendered as evidence to the Court, 
they have not been included in the record. 
Such formality really amounts to absurd- 
ity. If questions are put and extracts 
included, from depositions during the - 
trial of a case, it must be obvious that that 
evidence has been admitted by the Judge 
and that it must form part of the record, 
whether technically speaking it has been 
properly tendered or not. The matter is of 
some importance in this case because the 
learned Judge has remarked upon the con- 
siderable discrepancies between the evi- 
dence given by certain witnesses to the 
police andto the Magistrate, and at the 
trial. Yet we have not had a full oppor- 
tunity of examining the different sets of 
statements so as to be able to form a clear 
opinion about whether the discrepancies are 
as important as the learned Judge says. 
He refers specially to the evidence of the 
witness Banoo. I, at any rate, have found 
some difficulty in appreciating that there 
is much contradiction in the statements 
which he gave. The difficulty is to under- 
stand exactly what the evidence means as 
it stands in the present record. That 
brings me to the second point of criticizm, 
that the evidence is badly translated. 
Much depends in this case upon accuracy 
about what exactly the witnesses said whe- 
ther they were talking of the present or 
the past. It is obvious from the translation 
which we have before us that the Ehglish 
words in the printed book sre not the cor- 
rect equivalents of what the witnesses said 
Further a number 
of facts are left in uncertainty. If the, 
Public Prosecutor and the Pleader appear- 
ing for the accused cannot or will not probe 
thoroughly the evidence which is being 
given, so that an intelligible story can be 
included in the deposition, it is the duty of 
the Judge to do it, instead of leaving bits 
‘of evidence in the air so to speak, so that 
this Court cannot make out from the record 
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what it was that the witness was intending 
to say. ‘The learned Judge has referred to 
the police investiga'ion in the following 


words: 
The investigation of the case was lax to a degree 
and Mulla Khan was not arrested till about two 


years later and then on the information of a man- 


who knew him, he may be inferred to have said in 
both Hoti and Shyamnagar, who was not examined 
as a witness.” 

And then the learned Judge goes on to 
refer to various defects in the investigation. 
We think the learned Judge’s remarks are 
justified. It is difficult to speak in tempe- 
rate language of the conduct of Police Officers 
who, in respect of a charge so serious as 
this, have dealt with the investigation in so 
careless a fashion. Oneof the main wit- 
nesses was not examined till two months 
afterwards, though he was living within a 
few yards of the thana. Another important 
witness was not examined till two years 
afterwards, actually the owner of the Pan 
shop opposite which this crime was com- 
mitted and who was present when it was 
done. The facts about the two Hanifs have 
been so completely muddled by the police 
that it is difficult to know which witness we 
are dealing with at any moment, and it has 
enabled the defence to set up a plausible 
story that the actual Mohammad Hanif 
was never called into the witness-box, but 
some body else. With regard to Banoo, 
whom I have mentioned already it is impos- 
sible to understand exactly from the record 
in the Sessions Court or from what he is 
reported to have said to the police and the 
Magistrate what was the evidence which he 
purported to give. 


Directly the accused was brought fiom 
Peshawar, it must have been evident to 
everybody concerned that the trial would 
turn upon a question of mistaken identity. 
The accused raised this defence from the 
very first moment and before he had had 
any opportunity to get into touch with a 
pleader. If ever there was a case when it 
was assential that the strictest possible ad- 
herence to the regulations with regard to 
identification should be made this was one, 
Yet we are amazed to find that no attempt 
was made to hold atest identification, which 
was the only safe way of acsertaining whe- 
ther the witnesses for the prosecution could 
be relied upon, when they said that they 
could identify this man and not being 
satisfied with omittingthis essential safe- 
guard the Police actually took the witnesses 
near to the hajat where this man was incar- 
cerated and there pointed him out to 
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them as Mulla Khan who had been 
brought down from Peshawar. This was 
when the witnesses were in the Court 


Inspector's Office from which the hajat 
could be seen. The witness Ramzan 
states that the office and the hajat are 
only separated by a rail. Such identifi- 
cation, of course, is utterly worthless. It 
is about as worthless as the identifica- 
tion of a man when he is in the dock. 
It may be.that the Police were anxious 
that there should be no mistake over the 
identification, It may ke that they had 
no wish to bolster up the prosecution case. 
But the point is, that it is much too 
dangerousto rely upon identification of this 
kind. 

The learned Judge has remarked that 
in his view an important and material 
witness was withheld by the prosecu- 
tion. This was the man wh) had in- 
formed the Police about the presence of 
the absconder in Peshawar. The explana- 
tion given was that secret information 
was given tothe Po'ice and doubtless in 
many cases it would be unsafe to expose 
the sources from which such information 
is obtained. But in this case the prose- 
cution had io face the argument that if 
this witness was net called, the jury 
might presume that his evidence would 
not help the prosecution and the learned 
Judge has no doubt ‘pointed that out to 
the jury. But in our opinion what he 
said was not anything like strong enough. 
This was a most important witness. If 
he were to be believed, he must have 
had knowiedge of Mulla Khan both during 
the time when he was in Shyamnagar 
and during the tixe when he was in 
Hoti in Peshawar. He would have suppli- 
ed the link which is so badly wanting in 
the evidence, and would have disposed of 
a great deal of the difficulty which has 
arisen. But not only was he not called, 
but a part of his evidence was allowed 
togo to the jury. Thus mistakes upon 
mistakes were made by those who were 
conducting the prosecution and by the 
learned Judge. 

The statement that the man in Shyam- 
nagar and the man in Hoti were the 
Same person, possibly the most important 
sentence in the whole cuse was placed 
before the jury without calling the witness. 
It would have been most interesting and 
most important to know what was said by 
him to the Police about the man whom 
he indicated as being in Peshawar. 
Whether this man has been arrested simply 
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because his name is like that of the 
absconder, or because he resembled his 
description, we do not know: we are left 
completely in the dark. All that we know 
is, that a man named Molla Khan was 
wanted; and the only evidence we have 


on the record is that this man at Peshawar. 


is not known as Molla Khan, but as 
Hamidulla. Of course the vitnesses far. 
the prosecution have now recognized him, 
but how could they fail to do so when 
he was pointed out to them by the Police. 
In spite of all these detects, I am not at 
all sure that the jury would not have 
come toa proper conclusion in this case 
if they had been properly directed by the 
learned Judge. His charge was sketchy 
and unhelpful to a degree. 

Whatever the conditions and the diffi- 
culties may be in this country Judges, 
Advocates and Police must realize thatina 
trial where a man’s life is in jeopardy, it 
is essential to take the greatest possible 
care to avoid mistakes being made. Itis 
not sufficient for the Judge simply to point 
out this piece of evidence and that this 
presumption, and that this bit oflaw and 
that. It is his dutyto help and guide the 
jury to a proper conclusion. Itis hisduty 
to direct the attention of the jury io 
essential points. It is his duty .to point 
out to them the weight to be attached to 
the evidence, and itis his duty to wam 
them gravely about the responsibility 
which rests upon their shoulders in a 
trial of this kind, and to impress upon 
them that. ifthereis any doubt in their 
minds, they must give the benefit of that 
doubt to the accused. It may be said 
that the learned Judge has done all this, 
and if you search through the charge, you 
will find something said somewhere upon 
each of these matters. But that is not 
enough. It is the manner of saying it, 
the arrangement and the structure of his 
charge which will make it either of value 
or valueless to the jury. As I have 
‘pointed out already practically the most 
important matter in this trial was the 
omission of atest identification which the 
learned Judge has not even mentioned. 
The second isthe admission of that most 
important piece of evidence of the absent 
witness. 

The learned Judge has totally dis- 
regarded it. Finally, he has not made 
any real attempt to deal with the evidence 
of the witnesses, thatis to say, to invite 
the jury’s attention to the valueof it and 
the weight which should. be put upon it 
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whether the - witnesses’ recollection after 
three yearsis to berelied upon, whether 
the witnesses from Peshawar are persons 
whose evidence can be relied .upon and 
matters of that kind. The learned Judge 
has failed to do these. things and to give 
the jury any helpful guidance in coming 
to their verdict, The result was that bya 
majority of seven to two they found this 
man guilty. In our opinion, it is not safe 
to condemn a man upon a charge of 
murder upon such evidence as this,or in a 
trial conducted in this way and he ought 
to have been given the benefit. of the 
doubt. We do not therefore confirm the 
sentence of death passed on the appellant; 
we allow the appeal, set aside the convic- 
tion and sentence and- acquit the accused. 
The reference made by. the. Additional 
Sessions J udge is rejected. 

M. C. Ghose, J.—I agree. 

NicNair,J. I agree. 

N. Reference rejected. 


‘LAHORE HIGH COURT 
Civil Revision Petition No. 57 of 1933 
November 14, 1933 

BHIDE, J. - 
Firu GANDA RAM CHIMAN LAL 
— PLAINTIFF — PETITIONER 


4 i Versus 
PURAN SINGH—DEFENDANT - OPPOSITE 
PARTY 

Civil Procedure Code (Act V of 1£0), s. 115, 
O IX, r 8—Dismissal of suit—Application to restore 
—Court not considering tllness of plaintiff and other 
causes —Restoration of suit by High Court in revi- 
sion, 

Where the trial Court refused to restore to file a suit 
dismissed under O IX, r.!3, Oivil Procedure Code, 
without giving due weight to the facts that the 
plaintiff had been taken ill, that his Counsel was 
only a few minutes late and that afresh suit would 
be barred : 

Held, that the suit should be restored to the file and 
proceeded within accordance with law, 

C.R.P. against an order of the Sub- 
Judge, Multan, dated October 4, 1932. 

Mr. Kashi Nath Aggarwal, for tke Peti- 
tioner. 

Judgment.—This. petition 
was heard ex parte as the 
failed to appear though served. 

The learned Subordinate Judge has 
refused in this case to restore to file a 
suit which was dismissed under O. IX, 
r. 3, Civil Procedure Code, without giving 
due weight to the facts that plaintiff had 


for revision 
respondent 


' been taken ill, that his Counsel was only a 


few minutes late; and that a. fresh suit 
would be now barred [| accept the 
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petition ex parte and setting aside the order 
of the Subordinate Judge direct ihe suit 
to be restored to file and proceeded with 
according to law. No order as to costs. 

N. Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 5 of 1933 
December 12, 1933 
Niycar AND STAPLES, A J. Cs. 
SIR Seth BISSESSARDAS DAGA 
AND OTHERS— DEFENDANTS — APPELLANTS 
VETSUS 
GABDULAL BRAHMIN AND ANOTHER 


— PLAINTIFFS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 46—Ezecuting Court~ Jurisdiction to pass prohi- 
bitory order—When arises. 

Under O. XXI, r. 46, Civil Procedure Code, 
the executing Court hasro jurisdiction to pass any 
prohibitory order unless either the debt tn be 
attacked is within the territorial jurisdiction of that 
Court or the person against whom it is claimed 
resides withiu its jurisdiction Khantabala Debya 
v. Baijnath Marwart (1) and Begg Dunlop & Co v 
Jagannath Marwari (2), distingnished. Bank. of 
Bengal v. Sarat Chandra Mitra (3 and Huri Das 
Basu v. Natioual Insurancz Ltd. (4), relied on. 


F. C. A. against the judgment and 
decree of the Additional District 
Judge, Jubbulpore, in Civil Suit No. 10 
of 1931, dated October 26, 1932. 

Mr. K. P. Vaidya, for the Appellants. 

Mr. T. J. Kedar, for the Respondents. 


Judgment. -The appellants obtained a 
decree against Ali Ahmad and others in 
OCivil Suit No. 28 of 1920 on January 8, 
1923, in the Court of the Additional 
District Judge, Jubbulpore. In execution 
of that decree they obtained a prohibi- 
tory order against the respondents in 
respect of certain debt due by -them to 
their judgment-debtors. The respondents 
are residents of Gorella Tahsil, District 
Bilaspur. They objected to the attach- 
ment but their objection was dismissed. 
They c8nsequently filed a suit out of which 
this appeal arises for a declaration that 
the attachment was illegal and void on 
the ground that the Court of Jubbulpore 
had no jurisdiction to pass the prchibitory 
Order. The lower Court found that neither 
the debt which was attached under that 
prohibitory order, nor the debtors were 
subject to the jurisdiction of the Court. 
It consequently held that the prohibitory 
order was null and void and decreed the 
plaintifis’ claim. l 

Jt is urgedon behalf of the appellants 
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that as the Court of Jubbulpore has juris- 
diction to prohibit ihe judgment-debtors 
from recovering the debt due to them by 
the respondents it has also jurisdiction 
to attach the debt. Reliance is placed on 


‘Khantabala Debya v.. Baijnath Marwari 


(1). In that case the question of inter- 
pretation of O. XXI, r. 46 did not arise. 
There the interest of a mortgagee in a 
mortgaged property which was under 
the management of a manager appointed 
under the Chota Nagpur Encumbered 
Estates Act was attached in execution 
of the decree against him, and it was 
held that what was attached was not the 
morigage debt nor the right, title and 
interest of ihe mortgagee in the mort- 
gaged property itself, but the right to 
receive such sums as the manager of the 
encumbered estate would have thought 
fit in justice and equity to pay the cedi- 
tor, and, therefore, the Court having juris- 
diction ‘over the subject-matter of the- 
attachment was not the Court wilhin 
whose jurisdiction the mortgaged property 
was. situated, but the Court within whose 
jurisdiction the judgment-debior, namely, 
ihe creditor of the encumbered estate, 
resided. At the bar reference wes made to 
Begg Dunlop & Co. v. Jagannath Marwari 
(2) and their Lordships distinguished it 
specifically on the ground that what was 
attached was nct the mortgage debt but 
merely a right to receive such stims as 
the manager thought fit in justice and 
equity to pay tothe creditor who was the 
judgment-debtor. 

This question specifically arose in Bank 
of Bengal v. Sarat Chandra Mitra (3) 
where Atkinson, J., after referring to the 
relevant sections of the Civil Procedure 
Code, enunciated the principle in these 
terms :— l 

"Speaking generally, it is an accepted principle 
of international jurisprudence that the jurisdiction 
of a Court in enfoicing execution of its decrees 
is restricted by its territorial Jimitations That 
is to say, the jurisdiction of Courts is circum- 
scribed by and coextensive with its territorial 
limits. Thus a Court desiring to seize cr attach 
the property of a judgment-debtor outside its 
jurisdiction, and whsre such property is in the 
hands of or custody of another, also outside the 
jurisdiction, such property sought to be attacl.ed 
in aid of the executing Court can only ke reeched 
by a regular methoc cf procedure which Las tern 
prescribed by the Rules of ‘the Civil Prececure 
Code, and similar Codes which preveil in all 

(1) 137 Ind. Cas. 377; 11 Pat. 473: AJ R1{32 Pat. 
lif; Ind. Rul. (1932) Pat. 149: I3 PLT 4ee, o 

(2) 11 Ind. Oas. 417; 390104; 140 LJ 998-160 
W N 402 i 


i) 43 Ind. Oas. 943;4P LJ 141; (1919) Pat 
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countries, viz., the decree of the executing Court 
must be transferred to the local limits of the 
jurisdiction of the external court within which 
the property sought to be attached is forthe time 
being.” 

This principle of law was followed in 
Hari Das Basu v. National Insurance Co. 
Ltd., (4). We are in respectful agreement 
with this view and hold that under 
O. XXI,r. 46, the executing Court hadno 
jurisdiction to pass any prohibitory order 
unless either the debt to be attached is 
within the territorial jurisdiction of that 
Court or the person against whom it is 
claimed resides within its jurisdiction. 

The result is that the lower Court's 
decree is affirmed and the appeal is dis- 
missed with costs. 

Appeal dismissed. 

(4) 133 Ind. Cas. $33, 59 C 199; A LR 1932 Oal. 
213; 350 WN 1098; Ind. Rul. (1932) Oal. 213. 


MADRAS HIGH COURT 
Second Civil Appeal No. 603 of 1933 
November 28, 1933 
J:CKSON, J. 
In re KOVUMMAL AMMAL—PLaintT. FP 
—APPELLiNT 
Civil Procedure Code (Act V of 1908), O. XVII, 
rr. 2,3—Vakil pleading no instructions- Party 
physically present—Dismissal for default, legality 


of. 

Tales 2 and 3 of O. XVII, Civil Procedure Coda, 
are mutually exclusive and where a Vakil pleads 
no instructions andthe party, though physically 
present in Court, is not prepared to go on, T. -2 
applies. Authimoolam Pillai v. Secretary of State 
for India (1), referred to; Sukhu Koeri v. Ram 
Lotan (2), distinguished. l 

There is no rule that in cases falling within 
O. XVII, r. 2, ifthe case -has got beyond the first 
hearing, the Ocurt is bound to proceed on the 
merits. 


Appeal against a decree of the District 
Court of North Malabar in Appeal Suit 
No. 469 of 1932, preferred against that 
of the Court of the District Munsif, 
Oh sala in O:iginal Suit No. 644 of 
1930. . 

Mr. Govinda Menon, for the Appellant. 

This second appeal coming on for hearing 
under the provisions of r. 11 of O. XLI 
of Sch. I of the Code of Civil Procedure 
1908, on November 24, 1933 and the case 
having stood over for consideration till 
this day, the Court delivered the fol- 
lowing 

Judgment.—The appellant is the plain- 
tiff. When his suit was called in the 
Munsif’s Court his Vakil pleaded no in- 
struction. and the Munsif dismissed the 
suit for default acting under O. XVII, 
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r. 2 and O. IX, r. 8 of the Code of Civil 
Procedure. The learned Disirict Judge 
has held that no appeal lies fram that order 
and hence the present appeal. 

Itis argued that the Munsif should have 
acted under O. XVII, r. 3. But although 
the plaintiff was physically present it 18 
quite well settled by now that where 
Counsel is employed that is no legal 
presence. Rules 2 and 3 of O. XVII are 
mutually exclusive and where the Vakil 
pleads no instructions and the party is 
not prepared to go on, r. 2 applies: Authi- 
moolam Pillai v. Secretary of State for 
India (1). 

The appellant relies upon Sukhu Koeri 
v. Ram Lotan (2), where it is held that 
when the plaintiff produces no Vakil and 
declines to proceed with the case himself, 
O. XVII,.r. 3 applies. It can only be said 
that this is not the Madras Rule. 

Finally it is argued that even though 
under O. XVII, r. 2, the lower Court may 
apply O. IX or make such order. as it 
thinks fit, if the case has got beyond the 
first hearing the Court is bound to proceed 
on the merits. There is nothing to this 
effect in the Code. 

This Second Appealis summarily dismiss- 


ed. 

A. Appeal dismissed. 
- (1) 103 Ind Oas. 997; 54M L J 311; (1928) MW N 
162; 27 L W 347, 

(2) 51 Ind. Cas 850; 41 4663; 17.A LJ 819. 
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Fram GOPI RAM-JAITU RAM— 
APPELLANTS 
l VETSUS 
Firu RAMJI DAS-SRI KISHAN— 
RESPONDENTS 
Execution —Instalment decree—Option on default 
to execute for amount outstanding —Decree-golder, 
if bound to execute decree immediately on default. 
“ Where a decree-holder has an option in the event 
of adefault in the payment of an instalment, he is 
not bound to execute the decree immediately on the 


‘default taking placa ani may execute his desree for 


any instalment not paid within ths prescribed 
period. i 


L.P. A. against a judgment of Mr. Justice 
Dalip Singh, in C. A, No. 666 of 1933, dated 
December 2, 1931. >> ~ 
- Mr. Kishan Dayal, for the Appellants. 


- Mr. Mehar Chand Mahajan, for the 
Respondents. ; 
Broadway, J.—On April 28, 1925, 


the firm of- Ramji Das-Sri Kishan institut- 
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eda suit against the firm of Gopi Ram- 
Jaithu Ram for sum of Rs. 7698. A decree 
was passed in favour of the plaintiff on 
April 27, 1926, for the sum of Rs, 4,800. 
This ‘amount was payable in four instal- 
ments of Rs.1,200 each to be paid on Har 
1, 1983, Har 1, 1984, Har 1, 1985 
and Har 1, 1986. The decree also contained 
a proviso that in default of the payment of 
any instalment the decree-holder would be 
“entitled” to recoverthe balance then due 
forthwith. On April 9,.1929, the decree- 
holder presented an application for execu- 
tion of his decree in the Court of the Suab- 
ordinate Judge, Second Class. The amount 
then claimed was Rs. 3,600. This applica- 
tion was dismissed on June 24, 1929 and 
re-filed on the following day. The judg- 
ment-debtor then objected to the jurisdic- 
tion of the Court and the Subordinate Judge, 
Second Class, forwarded the application to the 
District dudge in order that it might be 
sent to a Court having jurisdiction. On 
March 21, 1930, the District Judge passed 
an order sending the case to the Senior 
Subordinate Judge, who on July 4, 1930, 
dismissed the application on the ground 
that it had been presented to the wrong 
Court. The decree-holder thereupon on the 
same day filed afresh application in which 
he sought a decree for Rs. 2,400 on the 
ground that.in the interval the judgment- 
debtor had paid him a further sum of 
Rs. 1,200. The judgment-debtor who 
denied having made any payment at all 
objected to the execution of the decree on 
the ground that the application of July 
4,1930, was barred by time. The Senior 
Subordinate Judge, however, held that the 
application was within time whereupon the 
judgment-debtor preferred an appeal to this 
Court which was dismissed on Decem- 
ber 2, 1931, by Mr. Justice Dalip Singh. 

Gopi Ram-Jaithu Ram have now pre- 
ferred this appeal under cl. 10 of the 
Letters Patent through Mr. Kishan’ Dayal 
and ee have: heard Mr. Mehar Chand 
Mahajan for the respondent decree-holder. 
Now, it is clear that the proviso relating to 
the default which is contained in the decree 


gave the decree-holder the option to executé’ 


his decree on default being made in paying 
any one of these instalments, the amount 
recoverable of course being the amount 
then outstanding. It has been held by this 
Court that when the decree-holder has an 
option in theevent ofa default in the pay- 
ment of an instalment he is not bound to 
execute the decree immediately on the de- 
fault taking place and may execute his 
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decree for any instalmėnt not paid within: 
the prescribed period. It is true that there 
is a conflict of opinion on this question, the 
Rombay and Calcutta High Courts taking 
a view different from that taken by this 
Court and Patna and Allahabad High 
Courts. It is, however, not necessary to 
discuss this question further as it was urged 
by Mr. Kishan Dayal for the appellant that 
the decree-holder in this case had actually 
exercised his option when he filed the ap- 
plication for execution on April 9, 1929, 
as in that application he claimed to execute 
the decree for the sum of Rs. 3,609. The 
default, therefore took place on Har 1, 1984, 
that is, June 14,1927 and he therefore 
urged that the application of July4, 1980, 
was made beyond the three years’ limit. 

Mr. Mahajan for the respondent urged 
that the mere fact that the application of 
April 9, 1929, was made to a Court with- 
out jurisdiction did not really affect the 
matier and that the District Judge’s order 
on March 21, 1930, was sufficient to give the 
Senior Subordinate Judge jurisdiction to 
deal with the application es it then was 
framed. In any event he urged that the 
proceedings in the Court of the Subordi- 
nate Judge, Second Class, had been carried 
on in good faith and that the time ccecupi- 
êd in that Court should be allowed and the 
application of July 4, 1980, be held within 
limitation. 

After due consideration I consider tha 
the decree-holder clearly exercised his 
option to recover the balance of the decree 
which was due on June 14, 1927, the date 
when the second instalment was due and 
default in its payment occurred. This 
application could have been made up to 
June 14, 1930. I consider that the 
decree-holder should be allowed the time 
occupied by him in taking proceedings be- 
fore the Subordinate Judge, Second Class, 
which will bring the present application 
within limitation. I would, therefore, 
dismiss this appeal with costs. ? 

Shadi Lal, C. J.—I concur, 

N, Appeal dismissed. 
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ASANDAS HASHMATRAI—P ua intrer 
VETSUS . 
KHANCHAND AND ANOTHER— DEFENDANTS 
Bombay District Police Act (IV of 1£90), s. 51— Search 
by Police Officer of personin public place of stolen pro- 
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perty—Legality of—Search in a legal way—Mortt- 
fication due to being searched — Damages, if can be 
awarded—Criminal Procedure Code (Act V of 1894), 
ss 4 ('), 155—Investigation, meaning of— Recording 
of reasons prior to search—Propriety of—Civil P ro- 
cedure Code (Act V of 1908), s. 80 (4)—Notice— 
Requirements, substantial compliance— Limitation Act 
(IX of 1998), s. 15—'Haxpressly excluded, meaning 
and significance of. 

- Where ina street and in a place of public resort, 
a person has apparent possession of letters which a 
Police Officer honestly and in good faith suspects to 
be stolen property, the Police Officer is empowered 
bys 51, cl. 3, Bombay District Police Act, to search 
for the same. Although it is very mortifying for 
him to+be searched in the public street and also very 
mortifying for him that the police approached his 
house, and rumour got about that his house is going 
to be searched, he cannot be held to have suffered any 
damage or loss which will be recognized by the law 
ifthe Police Officer has acted legally and with 
bona fides. [p. 181, col 2.] 

An investigation includes all the proceedings, under 
the Code of Oriminal Procedure for the collection of 
evidence, conducted inter alia by aPolice Officer. [p. 
182, col. 1.) 

Where a Police Officer decides to make a search 
the reasons in writing referred to in s. 165, Criminal 
Procedure Code, can be recorded at any time or in 
any place prior to tle actual search ([p. 1+2, col, 1.) 

Section t0 (t, Civil trocedure Code, does not 
specifically require that the notice should bear any 
particular heading orre‘er to any particular act. 
Even if it is assumed that this is intended, where all 
the express requirements of thelaw so faras the 
ingredients of the notices are concerned were 
complied with there is a substantial compliance with 
the requirements of the law and that substantial 
compliance which consists of a compliance with all 
the express requirements of the law isa sufficient 
compliance. |p. 183, col 1.] 

Under s. 15, Limitation Act, “expressly excluded ° 
means excluded by express words. Rewarchand 
Fatehchand v. Karachi Municipality (2), followed. [p. 


183, col, la) seus 
Mr. Kodumal Lekhraj, for the Plaintif. 


Messrs. Hashmatrai G. Chainani and C. 
M. Lobo, for the Defendants. 

Judgment.—This is a suit filed by the 
plaintiff Asandas Hashmatrai, a clerk in the 
Post Office (with funds supplied by the 
Karachi District Postal Union) for the re- 
covery of Rs. 500 from an Investigating 
Inspector of the Post Office and from a 
Head Constable in the Sind C. I. D., as 
damages for an alleged illegal and un- 
authorized search of his person on a public 
road and for declaring that plaintiffs 


house was to be searched and taking plain- 


tiff to the house for that purpose. 


The plaintiffs case briefly is that he is a - 


clerk in the Post Office, Karachi; that on 
August 26, 1929, defendant No. 2, Faiz 
Muhammad, a Head Constable, Sind C. I. 
D., searched him on.a public road, in spite 
of his objection and without showing any 
authority, that defendant No. 1, Khanchand 
Manghanmal, an Investigating Inspector of 
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suspicious or incriminating was found 
on the person of the plaintiff. That the 
Head Constable and the Investigating 
Inspector then took him to his house, tell- 
ing him that the house would be searched 
though no authority was shown for the 
search. That persons collected on the 
scene and at the vehement protest of the 
plaintiff the defendants abandoned the 
search of his house. The defence of defend- 
ant No.1 as set forth in his written state- 
ment is thatthe search was in accordance 
with law. Complaints had been received 
of the theft of Air Mail letters and of arti- 
cles posted at the Karachi G. P. O. and in- 
formation was laid with the Sind C. I. D. 
who investigated. Defendant No. 1 was. 
present at the search and kept in close 
touch with the police as required by r. 130 
of the Post and Telegraphs Manual, Vol. 2 
and acted bona fide but took no part. He 
also accompanied defendant No. 2 and the 
plaintiff when defendant No. 2 asked the 
plaintiff to show him his house, but he 
took no part. When nearing the plaintifi’s 
house defendant No. 2 decided not to search 
No persons 
collecled and no damage was caused. 

The defence of defendant No. 2 is that 


-the search was made by him in accordance 


with law. This defendant supports the al- 
legation of defendant No. 1 that the latter 
took no part in the search either of plaint- 
iff's person or in the proposed search of 
his house. He also states that no persons 
assembled and that no damage was caused. 
The following issues were framed :— 


1. Was the search in accordance with 
the provisions of law? 2. Did defendant 
No. 1 take any part in the search? 
3. Has any loss or damage been caused to 


‘the plaintiff? 4. Are defendants liable 


for any damages, and if so, for what? 
5. Do the notices and plaint comply 
with the provisions of s. 80, Civil Pro- 


‘cedure Code and or s. 80, cis. (4) and (9), 


District Police Act IV of 1890? 6. “Is the 
claim of plaintiff barred by limitation 
under s. 80, cl. (3), District Police Act 
IV of 1890? 7. Is the claim of the plaintiff 
barred by reason of s. 80, cl. (9), District 
Police Act IV of 1890? 8. Is not the civil 


‘remedy open to the plaintiff he having 


failed to take criminal action against the 
defendants and the alleged tort being 
merged in the alleged offence? 9. Has 
there not been a substantial compliance 
with the requirements of law so far as 


the Post Office was present. That nothing ` the notices mentioned in para. 8 of the 
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plaint are concerned? 10. Is not sub- 
stantial compliance with the requirements 
of law sufficient ? 11. Is defendant No. 2 
exempt from liability under e. 80, 
cls. (1) and (2), District Police Act IV of 1890? 
12. General. 

Issue No. 6 is cancelled by consent since 
it is covered by issue No.7. Issue No. 8 
is not pressed. By consent all evidence 
relevant to this suit in suit No. 89 of 19830 is 
evidence in this suit. 

Issue No. 1.—The evidence of Khan 
Sahib Sukhia, Deputy Superintendent of 
Police shows ihat Faiz Muhammad, defen- 
dant No.2 was a Head Constable in 1928 
and 1929. On November 6, 1928, the 
Superintendent of Police, Sind C. I.D., 
received a letter (Ex. 27) trom the Director 
of Posts and Telegraphs informing him of 
a theft which had occurred from the in- 
coming mails resulting in the loss of an 
insured bag and a registered bag of the 
value of from seven to ten thousand rupees 
and requesting him to depute an Inspector 
to inquire into it in conjunction with the 
Postal Investigating Inspector. On the 
same day, viz., November 6, 1928, a letter 
(Ex. 28) was received from the Post 
Master, stating that insured bags had been 
yeceived in his office in a tampered con- 
dition, that there was a loss of 27 insured 
articles; that the value was probably great 
and requesting the Superintendent of 
Police O. I. D. to depute an intelligent 
Police Officer to investigate the matter. 
The complaint was registered at the City 
Police Station as case No. 877 and Khan 
Sahih Sukhia was deputed to investigate. 
According to the Assistant Post Master 
complaints were received every week of 
the loss of air mail letters. Complaints 
were received from the G. P. O., London, 
from the Karachi Chamber of Commerce 
and from individuals. Among those who 
complained was Mr. Backhouse, the 
Manager of Messrs. David Sassoon and Co. 

On” August 6, 1929, a report was re- 
ceived by the C.J]. D.,. of the loss of air 
mail letters. Mr. Sukhia prepared a list 
of missing air mail letters (viz, Ex. 29) 
, and made confidential inquiries for the 


purposes of detection. Hussain Khan a 


spy, was appointed as a packer in the 
Post Office. On August 26, Head Con- 
stable Faiz Muhammad was on duty with 
written orders (Ex.19) to watch the postal 
clerks and to try torecover property stolen 
in case No. 377 which was enumerated on 
the reverse of the paper containing the in- 
etruvctions. The officers of the OC, I. D. 
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wished to catch the offender red-handed- 
The packer was ordered to come out im” 
mediately on some pretext if he found 
a clerk tampering with letters and in- 
form the C. I. D. Head Constable (Vide 
Ex. 30) outside. Faiz Muhammad defen- 
dant No. 2 depozes to the fact that he 
was kept in plain clothes outside the post 
office and that Hussain Khan worked as 
a packer inside. His orders were to act 
promptly, if Hussain Khan made a report 
to him, as theft of air mail letters had 
been reported and the postal clerks’ were 
suspected. At 7-45 p. m. Hussain Khan 
reported to Faiz Muhammad that Assandas, 
a clerk in the sorting department, had 
placed into his pocket 2 or 3 letters 
wrapped in a newspaper and that he had 
himself seen Assandas do this and that 
he had seen him do it on former occasions. 
He also said that Assandas was about to 
leave the post office and that he would 
point him out tothe Head Constable. 
Shortly afterwards Assandas and another 
clerk left the Post Office and Hussain Khan 
pointed him out. The Head constable 
told him to fetch defendant No. 1. He 
then went up to Assandas io Morer Street 
and asked him his name and where he 
lived. Assandas enquired who he was 
and he replied a Police Officer. Assandas 
thereupon took out a newspaper and was 
giving it to his companion but the Head 
Constable prevented him from doing so. 
1 then arrived and the 
Head Constable went to fetch mashirs. 
He then searched the plaintiff and found 
the newspaper and an unstamped private 
letter in Assandas’ handwriting addressed 
to a person in Khairpur Mirs. The Head 
Constable asked why the unstamped letter 
had remained with him and he replied 
that he could not get a stamp. Defendant 
No. 2 further states that the Postal In 
spector (defendant No. 1) then suggested 
to him that since a clerk had been 
was out, they 
should immediately search the house of 
a clerk named Balkishna who was most 
suspected. The Head Constable after 
searching Assandas, told him he was 
going to search his house also and he 
asked Mr. Tejumal, the Assistant Post- 
Master and head of the sorting branch 
to accompany them. The facts mentioned 
by the Head Constable are in accordance 
with the evidence of Khan Sahib Sukhia 
and with the report made by the plain- 
tiff Assandas to the Post Master, Karachi 
on the day after the occurrence except 
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as regards the Head Constable’s allega- 
tion that Mr. Assandas endeavoured to 
pass the newspaper to his companion. 

In his evidence in Court plaintiff has 
alleged that defendant No. 1 after the 
Head Constable went to fetch mashirs 
told him if he had any stolen property 
he should pass it on to him and he would 
secret it, and that he replied that he had 
nothing and that since the matter was 
in the hands of the Police, let the Police 
make a search. Plaintiff supports the 
story of Head Constable that after nis 
person was searched, the Head Constable 
told him he would also search his house. 
1 am of opinion that the Head Constable 
was fully justified in searching the plain- 
tiff. It is not suggested that he had 
any malice against the plaintiff; he did 
not even know him. In view of his 
orders and the information received from 
the packer he would in my opinion have 
been grossly wanting in his duty had 
he omitted to take prompt action, with 
a view to catching the man red-handed. 
The packer told him he himself had 
seen the plaintiff take 2-3 letters in the 
sorting room and place them in a 
newspaper and that he had seen him 
do so on prior occasions also. It was 
unfortunate that the packer Hussain 
Khan who attended 2 or 3.hearings 
of the suit could not afterwards be trac- 
ed but there seems to me no reason for 
doubting the words of the Head Cons- 
table which is supported by the report 
(Ex. 20) which he made on the following 
day to the Deputy Superintendent of 
Police. Mr. Khanchand’s evidence shows 
that the packer gave him similar informa- 
tion. : l 

On behalf of the plaintiff it was con- 
tended that the Head Constable should 
have held an enquiry into the circum- 
stances alleged by the packer Hussain 
Khan before he searched Mr. Assandas 
that he should have enquired inter alia, 
whether the letters referred to by the 
packer were stamped letters, whether they 
bore post marks etc., etc. I am unable to 
concur in this view. Faiz Muhammad 
had received definite information from the 
packer that he had seen the accused take 
2or 3 letters in the sorting room and 
that he had seen this on prior occasions 
also. The scheme was that if the packer 
saw any tampering with letters he was 
to go out on some pretext and inform 
the Head Constable. A prolongation of 
the interview between the Police spy and 
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the Head Constable would only endanger 
the success of the scheme. It made no “ 
difference whether the letters referred to 
bore.post marks for numbers of letters 
would be brought to the sorting room at 
intervals without post marks, as the boxes 
were cleared. It ig well known also that 
letters are sometimes posted without stamps. 
Jt seems to me obvious that Faiz Muham- 
mad acted honestly. Even if there had 
been a certain amount of negligence on 
his part and this does not appear to me 
established, this would not have prevent- 
ed his act having been done in good 


. faith: See s. 3 (2), General Clauses Act X 


of 1897. . 

Tt is established in my opinion that in 
a street and in a place of public resort, 
the plaintiff, Assandas had apparent pos- 
session of articles namely, letters which 
the Head Constable honestly and in good 
faith suspected to be stolen property and 
the Head Constable was, therefore, em 
powered by s. 51, cl. 3, Bombay District 
Police Act IX of 1890, to search for 
the same. My finding on issue No. 1l 
is in the affirmative. [The learned Judge 
found in the negative on issue No. 2, 
and proceeded]. With regard to issues 
Ncs. 3 and 4 no loss or damage appears 
to me to have been proved. The Head 
Constable no doubt accompanied by Mr. 
Khanchand, the Investigation Inspector 
and Mr. Teyumal, the assistant Post Master 
went with plaintiff to the vicinity of the 
plaintiff's house (up to about 100 yards from 
it: see Ex. 13 in Suit No. 80 of 1930). The 
Head Constable who was in plain clothes 
had expressed ihe intention of searching 
the house but Mr. Tejumal told him he 
did not suspect the plaintiff because he 
had never worked in the Air Mail Branch, 
After some discussion between the Head 
Gonstable and Mr. Tejumal and the In- 
vestigating Inspector, the Head Constable 
changed his mind and decided not to 
search. Meanwhile a number of relatives 
and friends had gathered near the entrance 
of plaintiff's house. One of the relatives 
Mr. Hiranand asked the Head Constable 
what authority he had to search the house. 
The Head Constable replied the authority 
would be shown when the search was made. 
It was no doubt very mortifying for the 
plaintiff to be searched in the public street, 
it was also very mortifying for him that 
the Police approached his house and that 
the rumour got about that his house was 
going to be searched. But the plaintiff 
has not in my opinion ‘established that 
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the Head Constable acted illegally or that 
the plaintiff suffered any loss or damage 
which the law could recognize. 

Faiz Muhammad was a Police Officer. 
He was investigating, for an investigation 
includes all the proceedings under the Code 
of Criminal Procedure for the collection 
of evidence conducted inter alia by a Police 
Officer: See s. 4-L, Criminal Procedure 
Code. His orders were to act promptly 
on receiving information from the Police 
spy inside the post office with a view to 
the detection of the offender. The informa- 


tion received from the packer was such ' 


as would entitle the Head Constable in 
my opinion not only to search the plaintiff's 
person but also tosearch his house, for the 
air mail letters referred to by the packer. 
There was a possibility that plaintiff had 
passed on the air mail letters referred to 
by the pecker io a confederate before he 
was searched. Besides there were reason- 
able grounds for believing that the le‘ters 
which the packer said had been taken on 
two or three prior occasions might be found 
in the plaintiff's room, if it was promptly 
searched and the letters were obviously 
necessary for the purposes of his investiga- 
tion intothe alleged offence of theft. The 
Head Constable would in my opinion have 
been justified in recording in writing the 
grounds of his belief that something neces- 
sary for the investigation of the offence 
might be found in the plaintiff's house (vide 
s. 169, Criminal Procedure Code), viz., let- 
ters removed from’ the sorting room of 
the post office. Had he decided to search 
the house, the reasons in writing referred 
to in s.165 could have been recorded at 
any time orin any place prior to the actual 
search. They could have been recorded 
in the shop opposite the plaintiffs house 
to which the party repaired. Since the 
decision was not to search the house there 
was no need to record reasons. It may 
-here be observed that the reason given by 
Mr. Tejumal to the Head Constable for 
not Making a search of the house was ex- 
traordinarily weak. He said that Mr. Assan- 
das’ house should not be searched because 
he was not under suspicion and because 
he had never worked in the air mailsec- 
tion. He must have known however that 
the place where Mr. Asandas worked was 
only two feet from a machine, elestrically 
driven, where the stamps on air mail letters 
cleared during a certain period of the day 
were defaced. He said: 


“I think at that time his section was close toa 
defacing machine electrically driven.” 
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He must also have known the fact, also 
admitted by Mr. Assandas, that when 
clerks in the sorting room were not actually 
working, they could go freely to any part 
of the sorting room. He must have. known 
that in the sorting room a preliminary 
scrting took place of letters into vernacular, 
English, foreign and airmail. Mr. Tejumal 
himself admitted that the plaintiff was 
sometimes asked to do the preliminary 
sorting and that sometimes when there 
was a rush all the sorting clerks were asked 
to do that sorting. 

With regard to the allegation that the 
plaintiff was not under suspicion the actual 
facts were that he had been reported by a 
Police spy inside the sorting room to have 
removed letters not only that day buton 
prior occasions also. There is nothing 
however to show that Mr. Tejumal was 
aware of this report from the spy. The 
suspicion felt by Khan Sahib Sukhia that 
postal clerks in Karachi were responsible 
for the theft of air mail letters found strong 
support in thefact that while complaints 
of the loss of air mail letters were con- 
stantly received up to April 26,1929 Mr. 
Tejumal, the Assistant Post Master could 
not recall a single instance of the com- 
plaint of the theft of an air mail letter after 
August, 1929 and he gave evidence about 
three and a half years afterwards. The 
air mail’ was started in April, 1929. Ina 
few months the loss of air mail letters had 
grown to such dimensions that complaints 
came from the London General Post Office 
and from the Karachi Chamber of Com- 
merce and a local newspaper described the 
conditions as amounting to a‘“‘ scandal.’ 
Then came August 25,1929 and after that 
no complaint of the loss of a single air mail 
letter. My finding on issues Nos. 3 and 4 
is in thenegative. 

Issues Nos. 5, 9 and 10 can conveniently 
Le discussed together. Prima facie the 
notices appear to me to comply with the 
requirements of s. 80, Civil Procedure Code. 
It is not denied jn the written statements 
that the notices referred to were given to 
the defendants. It is only denied that 
there was a compliance or substantial com- 
pliance with the requirements of s. 80, Civil 
Procedure Code and or s. 80 (4) and (5), 
District Police Act IV of 1890. It seems 
tome that there was a compliance with the 
requirements cf s. &0, Civil Procedure 
Code. That section requires that a two 
months’ notice should be given and the no- 
tices in question were for two months. In the 
notices, the cause of action had to be stated 
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and the name, description and place of 
residence of the plaintiff and the relief 
claimed and this was done, although.the 
words “cause of action’ were not used. 
It was also stated in the plaint that notices 
under s. 80, Civil Procedure Code, had been 
sent. Turning now to s. 80, cls..(4) and 
(5), District Police Act IV. of 1890, I am 
-of opinion that cl. (4) was complied with. 
The section required one month’s notice 
“at least’ and two. months’ notices were 
given of the intended suit. The notices 
had to contain a sufficient description of 
the wiong complained of. So far.as s. 80 
(5) is concerned the words ‘‘noticeas afore- 


said” would appear to me to mean 

_“one months’ notice at least of the intended suit 
wae asufficient description of the wrong complained 
OT aaa aa i 


The notices under s. 80, Civil Procedure 
Code, satisfied these requirements. The 
plaintiff also mentioned in the amendet 
plaint the date of the service of the notice 
on defendant No. 2 under 8. 80, District 
Police Act and he mentioned that no 
amends had been tendered by defendant 
No. 2. It was stated that reference of 
s. 50 (4), District Police Act, had not been 
sufficiently made inthe notices, but reli- 
ance is placed by the plaintiffon Mela Ram 
v. Secretary of State for India in Council 
(1). It may be remarked here that s. 80 (4) 
does not specifically require that the no‘ice 
should bear any particular heading cr refer 
to any particular act. Even assuming that 
this was intended, since all the express 
requirements of the law so far as the 
ingredients of the notices were concerned 
were complied with, it seems to me there 
was undoubtedly a substantial compliance 
with the requirements of the law and that 
substantial compliance which consists 
of a compliance with all the express re- 
quirements of the law is a sufficient com- 
pliance. l r 

Issue No. 7 in my opinion is covered! y 
a ruling of a Bench of this Court in 
Rewarchand Fatehchand v. Karachi Munici- 
pality (2). The search was made on 
August 26, 1929. Six months from that 
“ date expired on February 26, 1930. The 
additional: two months provided by 6. 15, 
Limitation Act: See Rewarchand Fateh- 
chand v. Karachi Municipality (2) would 
extend the period to April 26, 1930 and 
the suit was filed on March 17, 1930. In 


(1) 137 Ind. Cas. 205; A I R 1632 All. 83);. Ind. Ral. 
1932 Al. 306; (1°32) A L J495. 
(2) 122 Ind. Cas. 398; ATR 1930 Sind 93; 245 LR 
344; Ind, Rul. (1930) Sind 7& | | ; 
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view of my ‘findings on issues Nos, 1;, 2, 3 
and 4, I dismiss the.suit-with costs. . - -- 
N, . . Suit dismissed, : 
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PATNA HIGH COURT Ki 
Appealfrom Original Decree No, 203 - 
_ of 1929 
August 16, 1933. 

MacCPHERSON AND AGARWALA,JJ. © . 
TIKAIT RUP RAJ RAI—PLAINTIFF. : 

— APPELLANT 
; i . versus í 
TIKAIT PERMANAND RAI—DEFENDANT 
— RESPONDENT < l 
Succession—Jagirs in Ranchi District—Lex loci— 
Lineal primogeniture—Putraputradhi . tenancy,, in 

Chota Nagpur estates —Inciderts of the tenancy? 
The legx loci in the Ranchi District is one of 
primogeniture not only in the family and offshoots 
of the Maharaja of Ohota Nagpur himself but also 
in all the jagirs of the District. They,, are 
putraputradhi. In Chota Nagpur estates 16 is 
beyond all question that a putraputradhi tenarcy is 
impartible, is governed by the rule of. lineal primo- 
genture and continues go longas there -exists,any 
lineal male descendants of the grantee or grantees, 
with khorposh to the widow of the list surviving 

male holder ss 


Appeal from a decision of the Subordinate 
Judge of Ranchi, dated August 29, 1929. 

Messrs. Rai Guru Saran Prasad and 
Shiv Shankar. Prasad, for the Appellant. 

Messrs. S. M. Mullick and Pande Nawal 
Kishore Sahat, for the Respondent. . 

Macpherson, J.—This litigation was 
hopeless fromthe start and the fact ought 
to have been recognized long ago. š 

The appeal is -preferred from the dis- 
missal of a suit for partition of the Ulatu 
jagir in ihe Ranchi Thana of the same 
District. It was instituted by Rupraj Rai; 
the younger brother of the Tikait of. Ulatu 
whose defence was that under the local 
custom of primogeniture the tenancy devolv- 
ed upon the defendant. 

The jagir consists of Ulatu and Sidraul. 
The suit was seemingly based upon the 
entry inthe khewat of both villages ‘where 
the holder of the tenure is shown as ¥Tikait 
Parmanand Rai and Rup (or Rupraj), sons 
of Tikait Bagh Rai, bahissa barabar.” There 
is, however, a further entry (wrongly trans- 
lated) in the khewat of Sidraul—“Rupraj 
Rai jab. farq hoga khorposh paega”, thé 
import of which manifestly is that the 
custom of the tenancy is the usual one in 
Ranchi of primogeniture with khorposh to 
the younger brother or brothers. It is also 
significant that the record accords the 
title of Tikait to the elder . brother - oniy. 
Oral evidence was adduced ‘of : certain 
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Collaterals of the family to the effect that 
Dandu Rai, brother of the grandfather of 
the parties, received a share in the jagir. 
Thisevidence has been disbelieved by the 
Court below and in our opinion has beyond 
question been rightly disbelieved. It is 
entirely inconsistent with the numerous 
entries in the khewat of Ulata which show 
that all the tenancies of members of the 
family except the jagir set :out in khewat 
No. 2 are khorposh under the jagir and with 
the fact that only the holder of khewat 
No. 2 pays rent to the proprietor, the 
Maharaja of Chota Nagpur. In short it is 
ludicrously false and the testimony in this 
regard ofthe defendant-respondent is ths 
truth. The quotations from the various 
authorities which have been cited by the 
learned Subordinate Judge and to which 
may be added the Ranchi District Gazetteer 
whichis to the like intent, also leaves no 
room for question that the lex /oci in the 
Ranchi District isone of primogeniture not 
only in the family and offshoots of the 
Maharaja of Chota Nagpur himself but 
also in all the jagirs of the District. They 
are pulraputradhi—even the appellant is 
constrained to admitthat the tenure in suit 
isso. In the Chota Nagpur estate it is 
beyond all question that a putraputradhi 
tenancy jis impartible, is governed by the 
ruleof lineal primogeniture and continues 
so long as there exists any lineal male 
descendants of the grantee or grantees, with 
khorposh to the widow of the last surviving 
male holder. 

As tothe entry inthe record of-rights, it 
was made when the estate was under the 
Court of Wards in the minority of the 
Tikait. Thatit is faulty is manifest from 
the fact that it was the estate of the reg- 
pondent and not that of both brothers that 
was under the Court of Wards and thatthe 
estate was released to the respondent while 
the plaintif was stilla minor, as would 
not have been the case if the estate had 
been that of both the brothers. It may be 
conjectured that the officer who prepared 
the khewat of Mauza Ulatu, if indeed he gave 
any thought to the matter, had some idea 
that until theie was separation between 
the brothers the younger also had some 
datent ownership of the jagir. The entry 
of equal ownership seems to have been 
“made inadvertently, the correct entry being 
made in Sidraul that on becoming separate 
the right of the younger brother is to 
receive khorposh. Taking advantage of the 
incorrect entry, the plaintiff-appellant 
apparently at the instigation of his mother 
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and with the help of some of the discontent- 
el khorposhdars of the family, ill-advisedly 
started the present untenable litigation. 
The plaintiff-appellant has no valid claim 
to anything more than khorposh bearing 
some relation to the extent of the jagir. 
Even his mother admits that it is the eldest 
son only who is the Tikait and that the 
others are Kuar and Lals as is the invari- 
able custom in aputraputradhi jagir of the 
Ranchi District. A khorposh grant of land 
was actually given to the plaintiff but he 
was discontented with the amount which, as 
his mother stated in her evidence is not 
considered sufficient. The real object of the 
suit seems to have been to extract a larger 
khorposh grant. The plaintiff has no right 
whatsoever to a share in the jagir and his 
suit for partition ,entirely fails, the prop- 
erty not being governed by the ordinary 
Mitakshara Law. 

Mr. S. M. Mullick appearing for the res- 
pondent was not called upon but after 
judgment was delivered he referred to the 
decision in Lal Gajendra Nath Sahi Deov. 
Lal Mathuralal Math Sahi Deo (1). This and 
the other decisions are not unknown to us 
but indeed decisions of the Courts are 
entirely superfluous in respectof this ex- 
tremely well-known custom which it would 
be ludicrous to question. 

I would dismissthe appeal with costs. 

Agarwala, J.—-I agree. 

N 


Appeal dismissed. 


. (4) 35 Ind Cas, 3 3; 1 Pat Ld 109. 
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Ncvember 380, 1983 

Poutock, A. J. C. 

Musammat CHANDRASENA — 
APPELLANT 
VETSUS 
RAOJI— RESPONDENT 

Civil Procedure Code(Act V of 1908), O. XL, 
r. 1 (1) -Order that it would be just and conve- 
nient to appoint a Receiver—Appealability of. 

A decision that if is just and convenient to 
appoint a receiver does not amount to an order 
appointing a receiver and no appeal lies against 
such an order No inconvenience will be caused 
if the party objecting to this order has to wait 
during the short interval that must elapse between 
such an order and the appointment of a receiver. 
It is also possible thatthe final order appointing 
a receiver may never be made Upendra Nath Nag 
Chowdhury v, Bhupendra Nath Nag Chowdhury yi), 
Narbada Shankar Mugatram Vyas v. Kevaldas 
Raghunath Das. (2), Muhammad Askari v, Nisar 
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Hussain (9), Kanhaiya v. Kanhaiya “Lal (4) and 
Teoomal v. Gujanamal (5), relied on: Palaniappa 
Chetty v  Palaniappa Chetty (6), Gobind kam 
v. Ganesh Ram (7) and Nrisingha’ Charan Nandy 
v. Rajniti Prasad Singh (8), not followed. 

C. M. A. against the order of the First 
Additional District Judge, Akola, in Mis- 
cellaneous Case No. 4] cf 1932, dated 
February 18, 1933. 

Mesars. M. R. Bobde and R. K. Manohar, 
for the Appellant. 

Mr. W:B. Pendharkar, for the Respondent. 

Judgment.—The lower Court had pas- 
sed the following order: — . 

“Looking tothe statements recorded and the 
affidavit filed by the applicant I am of opinion 
that the minor's interest is likely to be prejudiced 
if the management is left in the hands of either 
party. For the protection of the property of the 
minor I think it just and convenient to appoint a 
receiver. 7 

Under O. XL, r. 1 (1) 

“Where it appears to the Court to be just and 
convenient, the Courtmay by order appoint a 
receiver of any property,” 
and under Ò. XLIII, r. 1 (1) such an 
order is appealable. It has been held by 
the Calcutta High Courtin Upendra Nath 
Nag Chowdhury v. Bhupendra Nath Nag 
Chowdhury (1) by the Bombay High Court 
in Narbada Shankar Mugatram Vyas vV. 
Kevaldas Raghunath Das (2), by the 
Allahabad High Court in several cases 
including Muhammad Askari v. Nisar 
Hussain (3) and Kanhaiya v. Kanhaiya 
Lal (4) and by the Court of the Judicial 
Commissioner of Sind in Teoomal v. 
Giyanmal (5) that no appeal lies against an 
order deciding that the appointment of a 
receiver is just and convenient and that the 
appellant must wait until a receiver has 
been actually appointed. A Full Bench of 
the Madras High Court by a majority of 
two to one took the contrary view in 
Palaniappa Chetty v. Palaniappa Chetty 
(6), but the two referring Judges were of 
opinion that the pronouncement of the Court 
that a receiver should be appointed should 
be regarded as an interlocutory state- 
ment and that until a person was ap- 
pointed there was no final order under 
O. XL,r.1. 


(1) 9 Ind. Cas. 582;13C LJ 157. . 
(2) 29 Ind. Cas, 50t: 17 Bom. LR 510, 
(3) 54 Ind. Cas 520; 42 A 227;18 AL J 212; 2 U 
PL R (A) 95. 
(4) 79 Ind, Oas. 363; 46 A 372; 22 A LJ 315; A 
IR 1924 All 376;L RSA 238 Civ. i 
(5) 102 Ind. Cas 176; A I R 19.7 Sind 202. 
{(6)40 Ind. Oas. 185; 40 M 18; 32 M L J 303; 
(1917M W N 303; 5 L W 776. 
(7) 69 Ind Cas, 929; 1 Pat. 625, (1922) Pat. 250; 
4U P L R (Pat) 68; A IR 1922 Pat. 577; 4 PL 
210;1 Pat. L R 161 l , i 
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red the. Madras view, and re-affirmed the 
same view almost without discussion in 
Nrisingha Charan Nandy v. Rajniti Prasad 
Singh (8). I respectfully agree with the 
view expressed by the majority of. the 
High Courts that a decision that it is 
just and convenient to appoint a receiver. 
does not amount to an order appointing 
a receiver, and I donot see why any in- 
convenience should be caused if the party 
objecting to this order has to wait during 
the short interval that must elapse bet- 
ween such an order and the appointment 
of a receiver. Itis also possible that the 
final order appointing a receiver may 
never be made. I therefore, hold that no 
appeal lies. 

The appeal is dismissed with 


Counsel's fee Rs. 15. 

N. Appeal dismissed. 
_ (>) 142, Ind Cas. 300; AIR 1932 Pat. 360; 13 PL 
T 525; Ind. Rul. (1933) Pat. 135. 


costis. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1164 of 193] 
l October 31, 1933 
ADDISON AND CURRIE, JJ. 

UTTAM DAS—PETITIONER—APPELLANT 

l versus 
BALWANT SINGH AND OTHERS— 
RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (2) (iii) 
—Dharamsala founded by villagers and used for 
worship of the Granth Sahib—Entertaining of way- 
farers not the primary object of the dharamsala—~ 
Institution, if a Sikh Gurdwara. 

An institution wasa dharamsala founded by the 
villagers and usd for the worship of the Granth 
Sahib and also for the entertainment of wayfarers. 
It was not established that its primary object was 
simply the entertainment of wayfarers ; 

Held, that the institution came within the provi- 
sions of s. 16 (2) (iit), Sikh Gurdwaras Act and that’ 
it was a Sikh Gurdwara. ae 

F. O. A. from the decree of First Sikh 
Gurdwaras ‘Tribunal, Lahore, dated 
April 14, 1931. 

- Mr. Din Dayal Khanna, for.the Appel- 
lant. 

Mr: Charan Singh, for the Respondents, 


Currie J.—Certain persons preferred a 
petition asking that the institution known 
as Dera Wadda at Sérai Amanat Khan 
in the Amritsar District should bs de- 
clared a Sikh Gurdwara. Accordingly 
Notification No 309-G-1407, dated March 30, 
1928, -was published by the Punjab Govern- 
ment under s. 7 of the Sikh Gurdwaras 
Act. In reply thereto the present appel- 
Tant Uttam Das preferred a petition 
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under s, 8 of the said. Act claiming that 
the Dera belonged. to.the Udasi Sadhus and 
Sikhs had no connection with..it. In the 
petition it was alleged that there were 
three Samadhs in the Dera which} were 
worshipped and other Udasi. rites were per- 
formed there. ss 

The petition was resisted and it was 
pleaded that the institution was a Sikh 
Gurdwara built. by the Sikh. residents of 
the village who.had since repaired it and 
maintained it and ‘granted land to the 
Gurdwara. It.was alleged that the `pro- 
prietors of the village were Sikhs and 
that the. appointment and dismissal ‘of the 
mahant or.Granthi had always been in 
the hands of the Panchayat of the village. 
Tt was further stated that the present peti- 
tioner had been turned out- by the Pans 
chayat some 8 years previously and one 
Nihal Singh -had been appointed.-as a 
Granthi of the Gurdwara. It was denied 
that any Udasi ceremonies were perform: 
ed there or that-the Samadhs were worship- 
ped. It was admitted.that there was a 
Samadh in the Gurdwara but it was al- 
leged that this was the Samadh of ‘one of 
the Sikh founders of the Gurdwara W azir 
Singh. The following issues were framed: 
(1) Whether the petitioner is’ not the 
hereditary office-holder and is,.therefore, 
not entitled to bring the present petition? 
(2) Whether the institution is a <ikh 
Gurdwara? The majority of the Tribunal 
held that the institution was a Sikh 
Gurdwara and dismissed the petition, As 
regards the first issue it was eventually 
admitted that the appellant .was a here- 
ditary .office holder. We are, therefore, 
only concerned with the question of 
whether the institution was or was not d 
Sikh Gurdwara. It was claimed thatit was a 
Sikh Gurdwara under the provisions o; 
s. 16 (2) (iii) of the Act on the ground 
that it had been established for -usé by 
Sikhs for the purpose of public worship 
and was used for such worship by Sikhs. 
The learned President of the Tribunal 
had no hesitation iu holding. that. the 
objectors had proved their case and Sardar 
Kharak Singh, Member, agreed with him. 
Rai. Bahadur Munna Lal who dissented 
came to the conclusion that the purpose 
for which the institution was founded was 
evidently a charitable and not a religious 
one. : 
b In the present casé fourteen witnesses 
were produced by the objectors and Uttam 
Das himself went into the witness-box 
and produced seven witnesses’ in support 
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əf hisclaim. [After discussing the documen- 
tary evidence His Lordship continued.] That 
the Granth Sahib has been worshipped there 
is clearlyproved by the evidence. As regaras 
the worship of the,Gola Sahib, I agree with 
the’ learned President that the evidence 
is. unsatisfactory and the same remark 
applies to the question of Smadh wor- 
ship. Probably the Smadhs gre those of 
the predecessors of the petitioner and pos- 
sibly he himself may pay some reverence 
to ‘them though they do not appear to 
be regular objezts of worship. There is 
nothing whatever to show that this in- 
stitution was -an- Udasi monastery. It 
appears to, haye “beén a Léharamsala foun: 
ded by theavillageis and ‘used for the 
worship of ::the Granth Sahib, that is to 
say, used by the Sikhs for public worship 
and also for the ‘entertainment of way- 
farers as it was situated on an important 
road. That its primary object was simply 
for the entertainment of way-farers has 
not been established’. l 
In my. opinion; therefore, the institu- 
tion clearly comes within the provisions 
of s..16 (2) (3), Sikh Gurdwaras Act and was 
rightly held by the majority of the Sikh 
Gurdwaras Tribunal to bea Sikh Gurdwara. 
I would therefore dismiss ihe appeal with 

costs.. = 
Addison, J.—I agree. 
Appeal dismissed. 
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Second Civil Appeal No. 298 and 299 - 
l oT. of 1932 se 
January 26, 1934 
l SRIVASTAVA, J> ; 
MAHMUDUL HAO KHAN— DEFENDANT / 
; — APPELLANT ~ 
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~ VeTSUS 
WAQFUL AULAD— PLAINTIFF - 
l RESPONDENT 


-7 Acquiescence—Defendant , acting in good faith— 


Cònduct> of plaintiff —'Plaintijf abstaining from 
prevénting defendant.— Defence of acquiescence, if 
made out—Construction of road—Bona fides of 
defendant—Plaintiff making no protest—Suit for 
possession—Maintainability. 3 

For a defence of acquiescence to be successful, it 
is necessary thatthe defendant should have acted ‘in 
good faith believing -thathehad a valid right to do 
the act in question and that the plaintiff knowing 
that the defendant was under this mistaken belief, 
should have abstained from doing anything to 
prevent his spending money in doing that act. Jagan- 
nath v. Din Mohamad (|) and Bent Ram v. Kundan 
Lal (2), relied on. -e 

Where the defendant constructed a road’ without 
taking a written permission from-his co-sharers 
because he trusted them and the road was meant 
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for the benefit of all of them and the plaintiff raised 
no protest when the road was under construction: 

Held, that no question of ownership arose and 
it was enough that the defendant believed bona 
fide, albeit wrongly, that he had the necessary per- 
mission from the owners ofthe land to construct the 
road, 


S. ©. A. against the order of the Sub- 
ordinate Judge, Gonda, dated November 17, 
1932, setting asidethe decree of the Munsif, 
Utraula, at Gonda,.dated August 19, 1932. 

Messrs. H. Husain and Mahmud Beg, for 
the Appellant. 

Mr, M. Wasim, for the Respondent. 


Judgment.—These two appeals arise 
out of two suits brought against the defend- 
ant-appellant for possession of certain plots 
of land in villages Rasulpur and Purania 
Bazid in the Gonda district. The facts 
which gave rise to these suits are briefly 
as follows :— 

There is a public road-running from 
Gonda to Utraula. The defendant con- 
structed a kachcha road branching ‘from the 
public road just- mentioned, to his house in 
village Purania Bazid. This kachcha road 
passes over the lands forming part of several 
villages. Muhammad Mousim Khan and 
Abdus Sattar Khan, plaintiffs in suit 
No. 362 of 1931, are the co-sharers in 
village Rasulpur. Mian Bakhsh, plaintiff 
in suit No. 94 of 1932 is the mutawalli of 
a private wagf in respect of certain lands in 
village Purania Bazid. The case of the 
plaintiffs in the two suits was that the de- 
fendant had constructed the road in ques- 
tion in 1922 for his personal use without 
any permission from them and that in con- 
structing it he had dispossessed the plaint- 
iffs in the first mentioned suit of an area 
of 134 biswas kham in village Rasulpur and 
the plaintiff in the other suit of sixteen 
biswas kham ın village Purania. 

The suits were contested mainly on the 
ground that a rasta had existed for a long 
time at the site of the road in dispute and 
that the defendant had merely widened the 
said rasta in 1918. It was further pleaded 
that the plaintiffs, having acquiesced in the 
construction of the road, were estopped 
from maintaining the . suits and that the 
suits were barred by limitation, 

The Munsif of Utraula dismissed both the 
suits on the ground that the road had been 
constructed more than twelve .years before 
the institution of the suits and they were, 
therefore, barred by time. On appeal the 
learned Subordinate. Judge of Gonda dis- 
agreeing with the lower Court found that 
the road had been constructed within twelve 
years: of the institution of the suits and 
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that the suits were within time. He was 
also`of opinion that no case of acquiescence 
had been made out against the plaintiffs. In 
result he allowed the appeals and decreed 
the plaintiffs’ claim for possession in both 
the suits. 

The defendant has come to this Court 
in appeal. His learned Counsel has not 
questioned the finding of the learned Sub- 
ordinate Judge about the suits being within 
time asit is based on a finding of fact relat- 
ing to the time of the construction of the road 
which is not open to challenge in second 
appeal. But I am of opinion that both 
these appeals must succeed on the plea of 
acquiescence. i 

On the finding of the lower Appellate 
Court, which has been accepted by both 
the parties, the road in question was con- 
structed about ten years before ‘the institu- 
tion of these suits. The learned Counsel 
for the’ plaintiffs-respondents is unable to 
point to any evidence of any protest having 
heen made by the plaintiffs or for the 
matter of that by anybody else at the time 
when the road was under construction or at 
any time before the institution of the suit. 
The construction of the road was an open 
act done in broad daylight in the know: 
ledge of all the co-sharers of villages Rasul- 
pur and Purania Bazid. It is also an 
admitted fact that the road since its con- 
struction has been used by the public in 
general including the plaintiffs. Accord- 
ing tothe learned Subordinate Judge the de- 
fendant in constructing theroad raised the 
level of the rasta by about one foot by tak- 
ing the earth from the adjoining land’ 
The only matter in controversy 18 whether 
the defendant in constructing the road acted 


under a bora fide belief of his right to do 


so. It is admitted by the learned Counsel 
for the plaintiffs-respondents and has been 
found by the lower Appellate Court, that 
the defendant before constructing the road 
had obtained a written permission (Ex. A-3) 
from Muhammad Zaman Khan, father of 
Abdus Sattar plaintiff No. 2 and uncle of 
Mousim Khan plaintiff No. 1 in suit No. 362. 
The learned’Subordinate Judge has observ- 
ed that the consent given by Muhammad 
Zaman Khan as guardian of hisson is note 
binding upon the latter as he was a minor 
when Ex. A-3 was written. It isin evidence 
that Muhammad Zaman Khan, his son 
Abdus Sattar and his nephew Muhammad 
Mousim Khan were living together in the 
same house and Muhammad -Zaman Khan 
was the senior member of the family. It 
ig also in evidence that when Muhammad 


=> 


188 


Zaman Khan gave his consent, Mousim 
Khan was present and said nothing. Ad- 
mittedly Abdus Sattar himself attained 
majority very soon after the permission was 
given. Even though the consent given by 
Muhammad Zaman Khan was not legally 
binding on the plaintiffs, I think under the 
circumstances the defendant when he spent 
large sums of money in constructing the 
road after getting the consent of Muham- 
mad Zaman Khan, must be held to have 
been acting bona fide in the belief that the 
permission obtained by him was sufficient. 
As regards Mian Bakhsh,. plaintiff in the 
other suit, who it may be pointed out is the 
own uncle of the defendant, the latter de- 
posed on oath that he had obtained oral 
permission from Mian Bakhsh as well as 
the other co-sharers in Purania Bazid. None 
of the other co-sharers have raised any 
objection up to the present day. The learn- 
ed Subordinate Judge has made no refe- 
rence to the ‘evidence of the defendant on 
this point. The learned Counsel for the 
respondents has pointed out that Mian 
Bakhsh has denied giving any permission 
as alleged by the defendant. He has also 
argued that if such permission had been 
given there is no reason why it was not 
taken in writing. I bave read the state- 
ments of Mian Bakhsh as well as of the de- 
fendant. The defendant is a respectable 
person paying over Rs. 3,000, as land 
revenue and holding thekas worth over 
Rs. 4,000. In view of the conduct of Mian 
Bakhsh in raising no protest when the road 
was under construction, I have no hesitation 
in believing the statement of the defendant 
in preference to that of Mian Bakhsh. In 
the course of his cross-examination the 
defendant stated that he did not think it 
necessary to take written permission from 
the co-sharers other than Muhammad Zaman 
Khan ‘because he trusted them and the 
road was meant for the benefit of all of 
them. In my opinion the explanation is 
quite*reasonable. I, therefore, hold that 
Mian Bakhsh had also consented to the 
construction of the road. At any rate I 
have no doubt that the defendant when he 
undertook the construction did so with the 
bona fide belief that he had the permission 
of the plaintiffs in both the suits to make 
the road. 

The learned Subordinate Judge was of 
opinion that no question of acquiescence 
could arise in the case, as one necessary 
ingredient for its application was that the 
defendant took possession of the plots 
“without knowing that they belonged to the 


KASAMSHA OHTRAGSHA V. BABANRAO SHAMRAG 


an the Berar 


\ | 
14810 


plaintifs“ and that the said ingredient 
was wanting in ihe case. This view of 
the lower Court isin my opinion incorrect. 
In a case like the present, no question of 
ownership arises. It is enough that the 
defendant believed bona fide, albeit wrong- 
ly, that he had the necessary permission 
from the owners of the land to construct 
the road. The principles governing a plea 
of acquiescence have been repeatedly laid 
down by the Privy Council and by the 
Courts in this country. In Jagannath v. 
Din Mohamad (1), Mr. Daniels, ‘A.J.C., 
referring to the decision of their Lordships 
of the Judicial Committee in Beni Ram v. 
Kundan Lal (2), laid down that for a de- 
fence of acquiescence ta be successful, 
it is necessary that the defendant should 
have acted in good faith believing that he 
had a valid right to do the act in question 
and that the plaintiff knowing that the 
defendant was under this mistaken belief, 
should have abstained from doing any 
thing to prevent his spending money in 
doing that act. Itis hardly necessary to 
multiply authorities on the point. In my 
opinion the plea of acquiescence is fully 
applicable to the facts of the case as stated 
above. The claim of the plaintiffs must 
fail on this ground. Having come to this 
conclusion, it 18 not necessary for me to 
discuss the other points raised on behalf of 
the appellant. 

The result is that I allow both the appeals 
and dismiss the two suits with costs in all 
the Courts. 


N. Appeal allowed. 
(1) 65 Ind. Cas. 705;8 OL J 474. 
(2)21 A496; 26 TAa; 3 O W N 502; 1 Bom, LR 
4)U; T Sar 5 3 P O) 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 148-B of 1932 
December 9, 1933 
Vivian Boss, A. J. C. 
KASAMSHA CHIRAGSHA AND cTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
BABANRAO SHAMRAO DESHMUKH 
— PLAINTIFF— RESPONDENT 
Hindu Law—Mvgration — Rajput family resident 
for 40 years—Benares School of 
Hindu Law, if governs the family—Lex loci— 
Question of succession— Law of domicile. 
Questions of succession must be determined by 
the personal law of the individual whose succession 


‘is in question and not by the law of his domicile. 


‘It is only -when nothing else is known about a man 
except that he lived in a certain place that the 
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lex loci is applied. It is a measure of last resort, 
„and even then is applied only because it is assumed 
that his personal law is the law which prevails in 
that place. Balvant Rao v. Sitaram (1), followed. 

In the’ case of a Rajput who and whose family have 
‘been resident in Berar for at least 
through three generations, in the absence of any 
‘other évidence, the only reasonable presumption is 
that his family had originally migrated from the 
-North= Western portion of India and not from the 
South-West. Mere lapse of time will make no 
difference. Oonsequently, succession to his property 
will be governed by the Benares School of Hindu 
Law. i 


S.C. A. aginst the decree of the Fourth 
Additional District Judge, Akola, in C. A, 
No. 20 of 1931, dated January 30, 1932, 
arising out of C.S. No. 78 of 1930 in the 
Court of the Subordinate Judge, Second 
Class, Akot, dated April 21, 1931. 

Mr. M. N. Phadkh, for the Appellants. 

Messrs. V. K. Rajwade and B. B. Waikar, 
for the Respondent. 


Judgmant.—The dispute in this appeal 
relates to al conflict between the lex loci 
in Berar and what is said to be the 
personal law of one Khushal Singh now 
dead. -Khushal Singh owned the property 
in suit. He died and the plaintiff claims 
that his father’s sister, one Musammat 
Tani, through whom he claims, was his 
heir. It is conceded that if the lex loci, 
namely, the Bombay interpretation of the 
Mitakshara applies, then Musammat Tani 
would be the heir. But the defendants 
contend that Khushal Singh was a Rajput 
who hal migrated from Rajputana and 
so the Benares interpretation of the 
Mitakshara must apply. It is not dis- 
puted that Musammat Tani would not 
be an heir under that. Nothing is known 
"about Khushal Singh ‘beyond ‘the fact 
-that he is a Rajput and that he and 
. his family have been resident in Berar 
for at least 40 years through three genera- 
tions. 

The lower Appellate Court accepts the 
, position that Khushal Singh was a Rajput, 
and that has not been contested here by 
the respondent.. But it holds that since 
the defendants, are unable to state when 
Khushal Singh’s family migrated to the 
Berars, and from what place in Rajputana, 
the lex loct must be applied. This decision 
is contested here. It is contended that 
once the fact of Khushal Singh's Rajput 
origin is accepted, that in. itself indicates 
a migration from the land of the Rajputs 
‘and displaces the lex loci. The conten- 
tion is well-founded. The law is enun- 
ciated by their Lordships. of. the 
Privy Council in Balawant Rao v. Sitaram 
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(1). Questions of succession must be 
determined, by the personal lav of the 
individual whose succession is in ques- 
tion and not by the law of hig domicile. 
It is only when nothing elsa is known 
about a man except that he lived in a 
certain place that the lex loci is applied. 
It is a measure of last resort and even 
then is applied only because it is assumed 
that his personal law is the law which 
prevails in that place. 

Now what is this law which is said to 
be the law of the Berars? It is not of 
universal application to everybody resident 
there. It does not apply tc Muhammadans;: 
prima facie it would have no application 
to Bengalis. It did not have its origin 
in Berar. It was imported’ there from 
another Province, and could only have 
been brought by families who migrated 
from there and settled down in Berar. 
It is the lex loci only in the sense that 
the majority of Hindus resident in Berar 
are of Maharashtrian origin and so the 
Bombay interpretation of the Mitakshara 
is of more universal application among 
Hindus there than any other. Consequ- 
ently it would apply only to a certain 
section’ of the Hindu community on the 
assumption that that was their personal 
law; and that assumption can arise only 
on the supposition that they or their 
families had originally migrated from 
that pation of India in which the Bombay 
interpretation of the Mitakshara prevails. 
No such presumption can be made in the 
case of a man who is known to be a 
Rajput. In ths absence of any other 
evidence the only reasonable presumption 
is that his family had originally migrated 
from the North-Western portion of India 
and not from the South-West. Mere lapse 
of time would make no difference. In ` 
Ramesh Chandra Sinha v. Mahammad 
Elahi Buksh (2), it was 8 or 9 centuries, 
and in Sarada Prasanna Roy v. Umakanta 
Hazari (3), 4 centuries. In this case there 
is no trace of renunciation of Khushal 
Singh’s original law in favour of the ‘law 
of the place to which he migrated. Con- 
sequently the Benares interpretation must 
apply. Under that the plaintiff's’ pre- 
decessor-in-title would be no heir and 

(1) 57 Ind. Cas. 515; 16.N LR 187: 3)M-LJ 166 
(1920) M W N 483; 22 Bom. L R 1070; 28 M L T 157; 
18 A L J 1049; 12 LW 679; 47I A 213; 25 OWN 
243; 48 O 30 (P O).: 

g Ind. Cas. 309; 50 O 898; A I R 1924 Oal, 


(3) 77 Ind. Cas. 450;,50 0 370; 37 0OLJ 233; ALR 
1923 Cal. 485, l a, 
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so the plaintiff who claims through her 
would haveno title to the land. 

The plaintif-respondent relies on a 
decision of this Court in Ramchandra v. 
Ramabai (4). In that decision the Benares 
interpretation of the Mitakshara was 
applied to a family of Maharashtra 
Brahmins resident in the Central Pro- 
vinces on the ground that that is the 
view of law prevalent here. But that is 
understandable. Even as all Hindus are 
not governed by one law so ais) those 
who once had their origin in Maharashtra 
have- adopted differing views of the 
Mitakshara. The Benares interpretation 
of it has been so repeatedly applied to 
Maharashtrian residents of the Central 
Provinces that it has come to be regarded 
as their personal law by them. Con- 
sequently if nothing more is known about 
a man except that he is a Maharashtrian 
resident of these Provinces the presump- 
tion is that he has adopted the Benares 
view along with the rest of his com- 
patriots. But there has been no such 
cleavage among Rajputs. They are governed 
by but one law wherever they may be 
resident except in those cases where 
individual families hive chosen to adopt 
some other law; and they are so few and 
so scattered as to be negligible for these 
purposes. 

The appeal is allowed. The decrees of 
both the lower Courts will be reversed 
and a decree dismissing the plaintiff's 
suit with costs in all three Courts will be 
passed instead. 

N. Appeal allowed. 

(4) 123 Ind. Cas. 90; A I R 193) Nag. 267; Ind 
Rul. (193) Nag. 251. | 


PATNA HIGH COURT 
Civil Appeal No. 219 of 1931 
October 13, 1933 
AGARWALA, Jd. 
ANANTPAL RAM PANDE AND oTsERS— 
DEFEN DANTS—APPELLANTS 


versus 
KUMAR KAMAKHYA NARAIN SINGH 
— PLAINTIFF—RESPONDENT 

Landlord and tenant—Tenant not reclaiming any 
portion of tenure—Tenancy, if permanent—Non- 
resumable tenure—Whether necessarily permanent 
tenure -Chota Nagpur Tenancy Act (VJ of 1908), 
s. 3 (24). 

Whee no portion. of a tenure has been re-claimed 
by the tenant, it affords a ground for holding that 
the tenancy is not permanent. Krishna Prasad 
. Singh v. Budhan Manjhi (1), relied on. 

It is possible that a tenancy from year to year 
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terminable by notice might not be resumable on the 
failure of male heirs of the original grantee and 
hence the description of a tenure as “ non-resum- 
able '' does nob necessarily imply that itis not of a 
temporary nature. 
Appeal froma decision of the Judicial 
e Chota Nagpur, dated June 17, 
1930. 
Mr. Rai Guru Saran Prasad, for the Ap- 
pellants. 
The Government Advocate, for the Res- 
pondent. 
Judgment.—The plaintiff, the proprie- 
torof the Ramgarh Raj, instituted the 
present suit for recovery of certain land 
alleging that the defendants were tenure- 
holders liable to ejectment on notice and 
that notice to vacate theland had been 
given to the defendants. The defence was 
that the defendants were occupancy 1a14yat 
and that the village was settled with their 
ancestors for 1eclamation. The first Court 
held that whe defendants were tenure- 
ho'ders liable to ejectment on notice and 
decreed’ the plaintiff's suit. That decision 
has been confirmed in appeal by the defen- 
dan's. The defendants have -prefered 
this second appeal. There is no evidence 
as to the origin of the defendant’stcnancy, 
but in khewat No. 2 in Col. 4 headed 
“character of interest” are the words 
“thica Le niadi.” The next co.umn states 
that the land was “not resumable” and 
itis also stated that the rent was liable 
to be enbanced as and when more -land 
was reclaimed, The contention: of the 
learned Advozate for the appellanis is 
that these entries, properly construed, 
‘mean thatthe defendants are occupancy 
raiyats. It is argued in the first place 
that the word ‘‘thica” denotes a raiyat, 
but that even if therebe any ambiguity 
about this, the fact that the land is said to 
be non-resumable and that the rent was 
liable to progressive enhancement as it 
was brought under cultivation: sh.ws that 
the defendants’ interest was permanent. 
The learned District Judge -found that 
there was ro satisfactory evidence to show 
thas the defendants held either under a 
reclamation or cultivating lease or that 
the defendarts had in fact reclaimed or 
cultivated any land in the village, but 
that on the contrary all the land comprised 
within the tenure was in the cultivating 
possession of one Manbodh Mahto and 
had been in the cultivating possession of 
Manbodh Mahto’sfamily for many years. 
In the case af Bulaki Mian v. Tikaitni 
Kosilya Kuari First Appeal No. 183 
of 1919 which was referred to in 
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Krishna Prasad Singh v. Budhan Manjhi 
(1), it was held that if no portion of. the 
tenure has been reclaimed by the tenant, 
this is a ground for holding that the ten- 
ancy is not permanent. On the ground that 
the defendants have failed to prove that 
they had reclaimed any portion of the 
land and also on &a consideration of 
other evidence in the case, the learned 
Courts below have come to the conclu- 
sion that the defendants’: tenancy was 
not of a permanent character. With 
regard to the argument based on the descrip- 
tion of the tenuie as “non-resumable” in 
khewat No. 2, it was found by ‘the first 
Court to be wrong. This finding has nob 
been reversed. by the Appellate Court, 
but the learned District Judge held that 
the fact of the tenure being non-resuma- 
ble is nct inconsistent with its being of a 
temporary character. The definition of a 
resumab:e tenure in s. 3 (24), Chcta Nagpur 
Tenancy Act, is: 


‘A tenure which is held subject to the condition tha 
it shall lapse to theestate of ihe grantor and be re- 
sumable by him or his successor in title (a) on failure 
of male heirs of the body of the original grantee in 
the male line,or (b) on the happening of any definite 
contingency other than referred to incl ‘a),” 


As the learned ` District Judge has 
pointed out, it is possible that a tenancy 
from year to year terminable by notice 
might not be resumable on the failure 
of male heirs of the original grantee and 
hence the description: of a tenure as ‘‘non- 
resumable” does not necessarily imply 
that itisnot of a temporary nature. With 
regard -to the remark in the khewat that 
the rent was liable to progressive enhance- 
ment as more land was brought under 
cultivation, the learned. District Judge 
has pointed out that at ‘the time of the 
survey the entire area of the tenure was 
already in the cultivating possession of 
Manbodh and therefore the remark in the 
khewat had no meaning. I see no ground 
therefore for holding that the decision of 
the Courts below that the defendants’ 
tenancy is not of a permanent nature is 
wrong. Withregard to whether the defen- 
dants]are raiyats or tenure-holders, the 
learned Advocate for the appellants has 


relied wpon the remarks in paras. 191, 193 | 


and 194 of the Survey and Settlement 
Operations in the District of Hazaribagh 
1908 to 1915 where it is pointed out that 
in the District of Hazaribagh the actual 
payers of rent are, according to the loose 
phraseology of the district, called thikadars 


(1) 11] Ind. Oas. 675; A I R 1928 Pat 451; 7 Pa’ 
752;9 PL T 379, | l 
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although they are “Hob farmers of rents 


which is what the word “thikadar’’ means 
in other districts. On the basis of these 
remarks in the Settlement Report 


the learned Advocate for the appellants 


contends that the word “thikadar” in the 


khewat should be held to mean a raiyati 
and not a mere collector of rent. On a 
consideration of the evidence in the case, 
the Courts below have held that the defend- 
ants have never cultivated any of the suit 
lands and have also held that the evidence 
relied upon by the defendants in proof of 
their raiyati interest is not sufficient for the 
purpose. , 

-= The learned Advocate contended that in 
view ofthe entry in the Record of Rights 


‘the onus of proving that the defend- 
ants were tenure-holders lay on the 
plaintif; but this is not a case 


where the point to be considered is whether 
the entry in the Record of Rights has been 
rebutted by. tke meaning of the entry itself. 
The land lies within the zamindari of the 
plaintif and he is entitled to possession cf 
it unless the defendants can show that by 
reason of Some contract or rule of law they 
are entiled to possession in preference to 
the plaintiff. The evidence on which the 
defendants rely is in the main the entry in 
the khewat, but that entry, as has been. 
shown, 18 not inconsistent with the defend- 
ants’. tenancy being of atemporary nature. 
The other evidence.in the case has led the 


' Courts below to a finding of fact that the 


defendants have not a permanent tenancy. 
No ground has been made out for interfer- 
ing with the decision of the Courts below in 
second appeal. “The appeal is therefore 
dismissed with costs. | 
Appeal dismissed. 


_ LAHORE HIGH COURT 
‘Criminal Appeal No. 827 of 1932 
September 1, 1932 
JAI Lat AND ABDUL OADIR, JJ. 
BHAGWAN: CHAND—Convicr— 
_ APPELLANT 
versus 


HMPEROR—Oppositge Party 

Penal Code (Act XLV of 1860', s. 312—Refusal of 
decease@ to let accused have unnatural intercourse 
with him—Accused stabbing the deceased with churri 
—Sentence of death—Youth of accused, if extenuating 
circumstance. ` 

The accused,a young man of 18 or 19 years of 
“age, a month before the occurrence made indecent 
overtures tothe deceased and asked him to have 
unnatural intercourse with him. He refused to do 
go and complained to his mother. In spite of being 
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rebuked by the mother of the deceased and his own 
grandfather, the accused wanted to play with the 
deceased and on the latter's refusal, he got a churri 
and gave the deceased several stabs causing serious 
injuries: | s 

Held, that in view of the most objectionable motive 
which the accused had for-causing injuries to the 
deceased and on account of the number and nature 
of the serious injuries caused with a sharp-edged 
and pointed weapon of a formidable nature, no 
sentence less than that of death could be passed 
on the accused whose youth was no extenuating 
circumstance, 


Cr. A. from an order of the Sessions 
Judge, Amritsar, dated June 10, 1932. 

Mr. Abdul Aziz, for the Appellant. 

Mr. Abdul Rashid, for the Crown. 

Abdul Qadir, J.—Bhagwan Chand 
alias Bhan, a young man of about 1x or 
19 residing in Amritsar, has been convict- 
ed cf having caused the death of a boy 
named Jagat Singh, aged about 13 years 
by repeatedly stabbing him, on the 
evening of April 10, 1930, at 6 P. m. close to 
the Dharamsala Daljit Singh, in Amritsar 
town. He hasbeen convicted and sentenc- 
ed to death and has aprealed to this 
Court through Mr. Abdul Aziz. The 
case against him however, appears to be 
clearly established and there is hardly 
anything that can be urged on his 
behalf, | 

The facts briefly are, that about a month 
= before this cecurrence, the accused made 
‘indecent overtures to Jagat Singh and 
asked him to have unnatural intercourse 
-with him. He refused todoso and com- 
plained to his mother. The mother spoke 
tothe accused and told him not to molest 
her boy. Four or five days before the 
` murder, Jagat Singh was again molested 
by the accused. This time the mother went 
to Gopal Singh the maternal grandfather 
of the accused, and complained to him. 
He sent for Bhagwan Chand, rebuked him 
and gavehim oneor two slaps and told 
him to desist from molesting Jagat 
Singh in future. Even this however, does 
not seem to have had any effect on him. 
On the evening of the occurrence, Jagat 
Singh was playing with some other boys 
of the neighbourhood near the dharamsala 
when Bhagwan Chand came along and 
wanted to play with them. Jagat Singh 
‘objected tothis. Bhagwan Chand appear- 
ed to be very much annoyed at Jagat 
. Singh refusing to play with him and ran 
to his house and came back twoor three 
minutes later, armed with a chhuri. 
Jagat Singh was, at that time, bending 
cover the gulli which he was going to hit 
‘with his danda inthe course of his play 
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and the accused struck him with the churri 
behind his back. This brought him down on 
the ground and about six or seven other in- 
juries were caused tothe deceased by the ap- 
pellant, which included two inciséd wounds 
on his forehead, under which the--frontal 
bone of the head wasfound cut through 
in its entire length. The playmates 
of Jagat Singh ran in different directions 
on seeing the first assault, but the noise 
raised by the victim brought Sohan Singh 
P. W. No. Bon the scene. He saw the 


accused giving the last blow to Jagat Singh 


and running away. The chhuri was left 
in one of the wounds on the forehead. 
Abdulla, P. W. No. 9 also arrived soon 
after Sohan Singh and he sawthe accused 
running away and found the injured boy 
lying with a chhuri pierced in his fore- 
head. 

The story as to the motive for this 
assault and the atlempt of the accused 
previous: to this, to molest Jagat Singh 
is proved by the statement of Afusammat 
Gur Dai, P. W. No. 3, mother of the deceas- 
ed. Om Parkash, P. W. No.4, Mohindar 
Singh, P. W. No. 5, and Ranjit Singb, 
P. W. No. 6, were playing with Jagat 
Singh when all this happered. They 
saw the accused gcingto his house and 
coming armed with a chhuri and assault- 
ing- the deceased. Another witness who 
cecurrence is Musammat Bhag- 
wan Dai, P. W.7. Her- house adjoins the 
dharamsa'a and she states that she can 
see the courtyard of the dharamsala from 
her roof and adds thatshe saw this inci- 
dent.from there. as 

This matter was reported to the Police 
without any delay. The injured boy was 
at once removed to the hospital, where, 
about 8 P. M. the doctor, on examining 
him declared that life was extinct in 
him. A telephone message was at once 
sent tothe Police and the Sub-Inspector 
came to the hospital and recorded the 
statements of Musammat Gur Dai and 
Sohan Singh and Abdulla there. Hethen 
went tothe spot and recorded the state- 
ment of one of the boys, as well as 
Musammat Bhagwan Dai. Two of the boys 
were questioned next morning and suppcrt- 
ed thestory given above and have done 
the same in Court. 

Inthe Committing Magistrate’s Court 
the accused declined to make any state- 
ment and said that he would do so in 
the SessionsCourt, if he is committed to 
the Sessions. At his trial he denied all the 
allegations made by the prosecution and 
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stated that he never teased the boy and 
was never spoken to by Musammat Gur 
Dai or his own -maternal grandfather. 
He further stated that he did not go tothe 
dharamsala, nor did he run back to fetch. 
a knife nor did he cause any injury to the 
deceased. He produced no defence end 
attributed thecase.to the enmity between 
his maternal grandfather Gopal Singh and 
Sohan Singh, prosecution witness and one 
Diwan Singh. Thereis no proof of this 
enmity on the record except a copy of the 
statement made by Sohan Singh in a 
Court of law in a case under s. 107 against 
Gopal Singh, about twelve years before 
this occurrence. ‘This cannot possibly 
prove any enmity between Sohan Singh 
and Gopal Singh or any desire on the part 
ofthe former to falsely implicate the 
daughter's son of Gopal Singh in such a 
Serious case. 

The evidence summarised above is 
quite convincing and true and has been 
believed by the learned Sessions Judge in 
agreement with the unanimous opinion of 
the four assessors who assisted him at 
the trial. ; 

‘Practically the only thing pressed on 
behalf ofthe appellant by his Counsel was 
his youth and this was done for the purpose 
of urging that on account of his youth 


he may be given the lesser penalty --pro-- . 


vided by law for an offence under s.- 302, | 


Penal Code. I am afraid, however, that it- 
18 impossible to pass any sentence other - 


than thatofdeath inthis case, in view 

of the most objectionable motive which - 
the accused had for causing 
the deceased and on account of the num- - 


ber and nature of the serious injuries caus--- 


ed with a sharp-edged and pointed - 
weapon of a formidable nature. 


the sentence of death. 
Jai Lal, J.—I agree. 


N. Appeal dismissed. - 





ae te PATNA HIGH COURT 
Civil Appeals Nos. 474 and 475 of 1931. 
October 10, 1933 
pa” AGARWALA, J. 
Babu ABAY CHARAN SEKAR AND 
OTHERS —DEFENDANTS—APPELLANTS 
VETSUS 
IBRAHIM MIAN AND OTARRS—PLAINTIFFS 
—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. 
Suit for correction of entry in Record 


148—25 & 26 


I, Art. 120—. 
of: Rights— 
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injuries to - 


I would | 
therefore, dismiss this appeal and confirm. - 


_ plaintiffs. 


_ within the chak. 
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Limitation for—Chota Nagpur Tenancy Act (VI of 
1903), s. 84 (3)—“ Sy evidence ," meaning of— Entry 
av Record of Rights—Presumption, lif can be rebutted 
by evidence of both sides—Civil Procedure Code {Act 
V of 1908), 8. 100 —Cogency of evidence of admission, 
af a matter of law. , 

A suit for correction of an entry in the Record of 
Rights when instituted within six years of the 
publication of the Record of Rights, must be held 
to be in time, Amiruddin v. 
referred to. 

Thé words “ by evidence ” ins. 84 (3), Chota Nag- 
pur Tenancy Act, should not-be read as if they were 
“by evidence of the person challenging the entry.” 
An entry inthe Record of Rights can, therefore, be 
rebutted by evidence of both sides. 

The evidence of admission is like other evidence 
in the suit, a matter whose cogency is for the 
Court of fact todetermine and nota matter of law 
to be. agitated in second appeal. i 

Appeal from decision of the Additional 
District Judge, Manbhum, dated November 
10, 1930. 

Messrs. A. B. Mukharji and R. S. Chat- 
terjt, for the Appellants. att 

and Syed 


Mr. Khurshaid Husnain 
Alt Khan, forthe Respondents. . 
Judgment.—In the Record of Rights 
which was published on March 2, 1923, the 
plaintifs were recorded in respect of a 
mukarrari tenure in khewats Nos. 8-1 to 8-3 
ata jama of Rs. 10-8-0 per annum under 


one Bisessar Babu. They were also record- 
ed in respect of khewats Nos. 6 and 7-1 and 


that the lands recorded in khewats Nos. 6 


and 7-1 and 7-2 are :in reality part of the.. 
- lands held by them on a rent of Rs. 10-8-0 


under Bisessar Babu and which have been 
recorded in khewats Nos. 8-1 to 8-3. They 
based their title on a jalsasan sanad dated 
Asarh 12,1281 B.. S. and on another docu- 
ment of 1285 by which the grant of 1281 
was confirmed. By the sanad 
Bisessar granted achak of waste lands to 
oné Binand Mia, the ancestor of the 
The lands were described as 
lying within certain boundaries. Hasil 
lands lying within these boundaries were 
expressly excluded from this grant. 
The first Courl found that in 1281 the 


chak belonged, in equal shares, to three 


brothers, namely, the grandfathers of 
Bisessar and the defendants Nityananda 
and Keshab and that consequently Bises- 
sar had no right to settle all the lands 
The sanad was held to 
grant only such of. the waste lands as 
belonged to Bisessar and as the Court 
was not satisfied thatsuch lands included 
the disputed. lands; the plaintiffs’ suit was 
dismissed. The plaintiffs.appealed to the 


Saidur Rahman (1),. 


-7-2 on rents of Rs. 5 and Rs. 3 respectively. - 
“under the defendants. 


They sued for a - 
‘declaration that the latier entry is wrong and 


of 1281. 
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District Judge who reversed the decision 
of the trial Court. The defendants have 
preferred this second appeal. The first 
point that has been raised by the learned 
Advocate . for the appellants is that the 
decision of the lower Appellate Court is 
vitiated by reason of a misreading of the 
grant of 1281. It is argued that the learn- 
ed District Judge appears to have been 
under the impression that by the grant 
of 1281 all the lands comprised within 
the boundaries mentioned in the sanad 
were granted to the plaintiffs and appears 
to have lost sight of the fact that the 
hasıl lands were expressly excluded. I 
have been unable to ascertain from the 
judgment of the learned District Judge or 
from the argument that has been addressed 
by the learned Advocate for the appellants 
that the learned District J udge was under 
any such misapprehension. 

The second question raised was with 
regard to limitation. It is contended that 
the trial Court had found that the plaint- 
iffshad not been in possession in the way 
alleged by them within 12 years of suit 
and unless this finding was reversed by 
the Appellate Court the suit should not 
have been dismissed. The suits out of 
which the appeals arise were suits for 
correction of the entry in the Record of 
Rights and were instituted within six 
years of the final publication of the Record 
of Rights. Such a suitis within time: See 
Amiruddin v, Saidur Rahman (1). It is 
not disputed that the plaintiffs were in 
actual possession of the lands. 

The third point taken by the learned 
Advocate for the appellants was that 
the lower Appellate Court had failed to 
give effect to an admission supposed to 
have been made by the plaintiffs before 
the settlement authorities, The trial 
Court found that the plaintiffs had ad- 
mitted before the settlement authorities 
that they held tenures under Nityananda 
and Keshab, the defendants in the pre- 
sent suit. The Appellate Court has 
declined to act on the alleged admission 
for the reason that the learned District 
Judge was not satisfied what statements 
were actually made by the Plaintiffs to 
the settlement authorities as the only 
“evidence of such statements wag contain- 
ed in the decision of the settlement 
authorities. Further, on a construction of 
the alleged admission, the learned District 
Judge held that there was nothing in the 
statements made by the plaintiffs to the 

(1) 35 Ind. Oas.433; 1 Pat, LJ 73, 


ABAY CHARAN SKAB V. IBRAHIM miaw 


N 148 10 
settlement authorities to indicate that they 
admitted having no concern with the lands 
in suit as appertaining to the chak of 
Bisessar Babu. The evidence of admission 
was like other evidence in the suit, a matter 
whose cogency was for the Court of fact 
to determine and not a matter of law to be 
agitated in second appeal. 

The next contention of the learned Advo- 
cate for the eppellants was that the 
learned District Judge was under a mis- 
apprehension as to the defence on another 
point. The question being determined by 
the learned District Judge was whether the 
grant by Bisessar Babu was void by reason 
of the fact that the grantwas of lands of 
which he was not the sole owner. The 
learned District Judge observed that the 
suits had not been contested by the defend- 
ants on this ground. The learned Advo- 
cale refers to a sentence in para.7 of the 
written statement to the effect that most of 
the danga lands inthe mauza were mal 
and contends that this raises a question 
whether Bisessar was entitled to settle all 
the waste lands included in the chak. 
Now, on a reading of the whole of para. 7 
of the written statement, it appears that 
what was there pleaded was that sometime 
prior to 1281 B.C. the four persons who 
were then jointly interested in the mauza 
were separately holding possession of some 
of the lands and that when any part of 
the joint jungle lands was cleared, the 
co-sharers held separate possession of their 
respective shares by realizing rent from 
the tenants. The matter is made clearer 
in para. 10 of the written statement. In 
that paragraph it isstated that so far as 
the defendants had been ableto ascertain 
they believed that Bisessar Babu, with a 
view to increase the area of lands separate- 
ly held by himself, had caused various 
deeds to be fraudulently executed: among 
others the sanad of 1281 and the deed of 
1285 B. ©. by which the grant of 128] 
was confirmed. These two paragraphs make 
it clear that what the Court of fact had 
to decide was whether the lands in dispute 
were included in that part of the mauza 
which was separately held by Bisessar 
Babu and on a consideration of the evidence 
on that point the lower Appellate Court has 
come to the conclusion that the disputed 
lands did fall within the lands held separ- 
ately by Bisessar Babu and therefore that 
the plaintiffs were entitled to the declara- 
tion sought for. The appeal is therefore 
concluded by the finding of fact and must 
be dismissed, l 
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One other potnt was raised by the learned 
Advocate for the appellants and that was 
wilh respect to the mannerin which the 
Court below has dealt with the entry in 
the Record of Rights. The contention was 
that the entry being in favour of the de- 
fendants its correctness has to be presum- 
ed unders. 84, Chota Nagpur Tenancy Act. 
Clause (3) of that section provides : 

“Every entry ina Record of Rights so published 
(that is tosay, finally published) shall be evidence 
of the matter referred toin such entry, and shall be 


presumed to be correct until it is proved by evidence, 
to be incorrect.’ 


The learned District Judge stated in his 
judgment thaton a consideration of the 
evidence on both sides he was satisfied that 
the plaintiffs had proved their right to the 
lands in suit and that they held the same 
as part of thelr tenureon a rental of 
Rs, 10-8-0 and that consequently the entry 
in the Record of Righ‘s to the contrary 
was wrong. The contention of thelearned 
Advocate is that this finding is vitiated by 
reason of the factthat the learned District 
Judge states that he was satisfied with 
regard to the plaintitfs’ title on a considera- 
tion of the evidence on “both sides” 
whereas under cl, 3, s. 84, the learned Dis- 
trict Judge was not entitled to hold an 
entry in the Record of Rights rebutted un- 
less he was satisfied of its inaccuracy by 
the evidence adduced on behalf of the 
plaintiffs only. In other words, the conten- 
tion of the jearned Advocate is that in 
sub-s. (3), s. 84, the words “by evidence” 
should be read as if they were “by evi- 
dence of the person challenging the entry.” 
No authority was recited for this novel 
proposition and I see no reasonto accede 
to the argument. The result is that the 
appeals are dismissed with costs to the 
respondents throughout. 

N. Appeals dismissed. 


RANGOON HIGH COURT 
. First Civil Appeal No. 9 of 1933 
June 29, 1933 
Das AND DUNKLEY, JJ. 
S. P. K. P. V. R. VEBRRAPPA 
- CHETTYAR—APPELLANT 
VETSUS 
KO BA KIN AND ANOTHER — 
RESPONDENTS 
Evidence Act (I af 1372), s. 92 (4)—Deed of sale 
—Oral agreement that deed should not take effect 
unless agreement for re-purchase was executed— 
Admissibility of— Vendor and purchaser—Vendor vre- 
maining tn possession—Lnability for use and occupa- 
tion. 


VEERAPPA GARTTÍak V. KO BA KIN ; 
An oral agreement that a registered deed of - 
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sale should be null and void and of no efect 
until an agreement of re-purchase had been exe- 
cuted by the vendee cannot be proved under the 
provisions of s. 92, proviso (4) of the Evidence Act. 

Lachman Das v. Ram Prasai (1), referred to. 

Where the vendor continued to remain in posses- 
sion of the properties after the sale and the 
purchaser brought a suit for possession and 
rent; 

Held, that evenif the purchaser was not able to 
prove any tenancy the vendor would be liable to 
pay damages for use and occupation. 


F.C. A. against the decree of the District 
Judge, Pyapon, dated October 28, 1932, 

Messrs. Kalyanwala and Hkambaram, for 
the Appellant. 

Messrs, E. Maung and Khin Maung Gyi, 
for the Respondenis. 

Dunkley, J.—The  plaintiif-appellant 
firm brought a suitin the District Court 
of Pyapon forthe ejectment of the defend- 
ante-respondents from certain paddy lands 
and for2 050 baskets of paddy being the 
rent of the lands for a period of one year. 
The facts of ihe case have never been 
in dispute. The landsin question origin- 
aliy belonged to the respondents and they 
mortgaged them to the appellant firm. 
Subsequently, as they were unable to pay 
off the amount due on the mortgage, they 
sold the lands outright for a consideration 
of Rs. 20,000, whica was the amount 
agreed to be due on the mortgage at that 
time to the appellant firm by a registered 
deed of sale. The last clause of the sale 
deed is in the following terms: 

“The said properties are hereby sold and deliver- 
ed outright to the creditor in the presenze of wit- 
messes . 4 

The respondents further admit that they 
remained in possession of the lands for 
the agricultural season followgng this out- 


- right sale to the appellant firm, but they 
-~ deny the tenancy. 


Their defence, as set 
out in their written statement was thatthe 
plaintifi-appellant firms agent had orally 
agreed that they should be granted a right 
to re-purchase the properties mentioned 
in the sale deed and that such. an Agree- 
mert of re-purchase should be executed 
by him in their favour, in default of which 
the sale deed should be null and void and 
of no effect against the defendants. The 
respondents: brought oral evidence to 
prove this alleged oral agreement for a 
re-purchase and that the:sale deed should be 
null and void until the agreement of re- 
purchase had been executed ` and the 
learned District Judge, admitting such 
oral evidence and holding that the alleged 
agreement had been proved, dismissed 
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the suit ofthe appellant firm. It is now 
frankly admitted on behalf of the respond- 
ents that the decision of the learned Dist- 
rict Judge cannot be supported. 

It is unnecessary for us,to:decide in this 
appeal whether there was any oral agree- 
ment to allow re-purchase of these lands 
and we express no opinion on this point, 
but itis plain that the further alleged 
agreement that ihe registered deedof sale 
should be null and void and of no effect 
until the agreement of re-purchase had 
been executed by the appellant firm can- 
not be proved under the provisions of 
proviso (4), s. 92, Evidence Act. Oral evi- 
dence in regard to any such agreement 
ought to have been entirely excluded: See 
on this point the caseof Lachman Das vV. 
kam Prasad (1). The learned District 
Judge in support of his decision quoted a 
very old case inthe second volume of the 
Reports of the Bombay High Court, of 
1865, but this report was inaccessible to 
him, and having referred to it we find that 
it is plainly distinguishable from tho pre- 
sent case kecauseit referred, not to a com- 
pleted deed ofsale, but to an agreement 
for sale and it merely held that a contem- 
poraneous oral agreement Suspending the 
operation of an agreement for sale might 
be proved. In this case there is no ques- 
tion ofan agreement for sale. The sale 
deed had actually been executed and re- 
gistered. Consequently it is clear that the 
appellant firm is entitledto a decree de- 
claring that the defendants shall be evicted 
from the suitlands. : 

As regards the question of tenancy, it is 
admitted on behalf of the respondents that 
even if the tenancy has not been proved the 
respondents are nevertheless liable to pay 
damages for® use and occupation of these 
lands for one agricultural] season, and that 
on theplaint as filed such damages can be 
awarded. It has now been agreed by 
learned Counsel for both parties that, whe- 
ther the matter be looked upon as a tenan- 
cy orgs damages for use and occupation, 
the amount to be decreed in favour of the 
appellant firm on this account shall be 
Rs, 1,600. This appeal is, therefore, allow- 
ed with costs in both Courts and there will 
ea decree in favour 
firm for a sum of Rs, 1,600 and further 
evicting the respondents from the land in 
suit. 

Das, J.—I agree, 

N Appeal allowed. 


(1) 100 Ind. Cas,1629; AIR 1937 All. 422; 49 A, 


680; 25 A L J 349, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 25-B of 1932 
December 23, 1933 
Niyoar, A. J.C. 
VENKAT RAO GANPAT RAO HARNE 
: APPELLANT 
VETSUS 
AZUNKARI MARWADI—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. lt~ Scope of—Maintenance decree declaring 
liability to pay and- creating charge on property for 
payment—Whether can be brought within the ambit 
of the rule—Decree, if can be treated purely as 
a declaratory decree. s 

The object of O. XXXIV, r, 14, Civil Procedure 
Code, is to prevent a mortgagee from bringing the 
mortgaged property to sale in execution of any 
decree other than the one forsale. The provi- 
sion is intended to obviate the sales in execution 
prcceedings of the bare equity of redemption and 
thus deprive the mortgagor of his right ofredemp- 
tion which he would have under a decrees for eale, 
The rule precludes mortgagees from bringing to 
sale the mortgaged property in execution of a decree 
for the payment of money in satisfaction of a claim 
arising under the mortgage. The rule can have no 
application where the charge or mortgage is creat- 
ed by the decree itself. i 

Where a maintenance decree first declares the 
liability ofthe judgment-debtors to pay as main- 
tenance a certain amount and directs them to pay 
it and asa security for this payment creates a 
charge on some property, it cannot be brought 
within the ambit of O. XXXIV, r. 14, Ambalal 
Bapubhai v. Narayan Tatyaba (4), Hari Sankar 
Rat v. Tapai Koer (5) and Shankar Kondappa v. 
Ganpat Shankershet (6), relied on. 

A decree which creates a charge on some prop- 
erty for payment of maintenance allowance cannot 
be treated purely as a declaratory decree. 


F. C. A. against an order of the Addi- 
tional District Judge, Amraoti, dated 
January 21, 1932, in M. J. O. No. 23 of 
1931, in execution proceedings of C. S. 
No. 7 of 1928, on the file of the Additional 
District Judge, Amraoti, dated January 4, 
1980. 

Mr. V.K. Rajwade, for the Appellant. 

Mr. W. B. Pendharkar, for the Respond- 
ent. 

Judgment.—The facts of the case are 
that the respondent Zunkari had obtained 
a decree for Rs. 1,800 for arrears of main- 
tenance and Rs. 50 per mensem for future 
maintenance against Budhmal and others. 
In execution of the decree obtained by 
appellant -Venkairao against Zunkari he 
attached a-maintenance decree which had 
been passed in her favour. Under O. XXI, 
T. 03, the appellant ‘applied for execution 
of Zunkari's decree in the manner ` she 
was entitled to execute by sale of certain 
property which was charged in the decree, 
The respondent resisted the suit on two 
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grounds, (1) that the decree for mainten- 
ance was not liable to attachment and 
(2) that the appellant could not bring the 
property to sale which was charged in the 
decree for maintenance in execution pro- 
ceedings, but that his right remedy was 
io file a suit under s.67 of the Transfer 
of Property Act. The lower Court found 
that the maintenance decree was attach- 
able in so faras it related to the arrears 
of maintenance. This finding is not dis- 
puted, 

The only contention that is pressed is 
that the appellant is entitled to bring 
to sale the property which is charged in 
the decree as security for the arrears of 
maintenance in execution. JI have no 
doubt that the view taken by the lower 
Court is unsustainable. The lower Court 
has followed the view taken in the;cases of 
Chiundra Nath Dey v. Burrode Shoondury 
(those (1), Aubhoyessury_Dabee v. Gouri 
Shunkar Panday (2) and Hem Ban v. Behari 
Gir (3). All these cases were decided 
before the amendment of the Civil Fro- 
cedure Code in 1908. Section 99 of the 
Transfer of Properiy Act, was then in 
force but that section has since been 
replaced by r. 14 of O. XXXIV. It has 
therefore to be seen whether the case 
is governed byr. 140f O. XXXIV. That 
rule says : 

“Where a mortgagee has obtained a decree for 
the payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be entitled 
to bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement 
of the mortgage, and he may institute such sult 
notwithstanding anything contained in O. Il,r. oer 

The object of that rule is to prevent 
a mortgagee from bringing the moitgaged 
property to sale in execution of any 
decree other than the one for sale. The 
provision is intended to obviate the sales 
in execution proceedings of the bare equity 
of redemption and thus deprive the mort- 
‘gagor of his right of redemption, which 
he would have under a decree for sale. 
The rule precludes mortgagees from bring- 
ing to sale the mortgaged property in 
‘execution of a decree for the payment 
of money in satisfaction of a claim 
-arising under the mortgage. The rule 
can have no application where the charge 
or ‘mortgage is created by the decree itself. 
Here the direction as to payment of 
money is notin respect of a claim arising 
under the charge which existed prior to 

(1) 22 O 813. 

2) 22 0 859. 

E 28 A 58; A W N 1905, 189; 2 A L J 479, 


YENKAT RAO GANPAT RAO V. ZUNKARI MARWADI 


197 
the decree. Infact the maintenance decree 
first declares the liability-of the judgment- 
debtors to pay as maintenance a certain 
amount and directs them to pay it and as 
a security for this _payment creates a 
charge on some property. It cannot 
therefore, be brought within the ambit of 
r. 14 of O. XXXIV. This was the view 
taken in Ambalal Bapubhari v. Narayan 
Taiyaba (4), Hari Sankar Rai v. Tapai 
Koer (5) as also in Shankar Kondappa v. 
Ganpat Shankershet (6). 

I am unable to see the force of the 
contention that the decree which creates 
a charge on some. property for payment 
of maintenance allowance should be treated 
as a purely declaratory decree. Similar 
objections raiséd in regard to purely 
personal decrees for maintenance were 
negatived ‘in Mansa Debi v. Jiwan Lal 
(7), Vishnu Shambhag v. Munjamma (8) 
and Ashutosh Banerjee v. Lukhimont Debya 
(9). On a proper interpretation of the 
maintenance decree passed in this case 
it would appear that it directs the judg- 
ment-debtors to pay a certain amount as 
arrears of maintenance and some specific 
amount periodically in future. This decree 
is mandatory and capable of being ex- 
ecuted by attachment and sale of the 
judgment-debtors’ property. Had the decree 
not created any charge, it would neverthe- 
less have been open to the decree-holder 
to attach and bring to sale the property 
which was charged in the decree. Can it 
be in accordance with the principles of 
justice and common sense to decline to 
give the decree-holder a remedy in ex- 
ecution which independently of the diréc- 
tion in the decree creating a charge he 
would be entitled to? The result of such 
a course would be to deprive the decree- 
holder of the rights which as a holder of 
a money decree he is entitled to under 
O. XXI of the Civil Procedure Code ; 
that could not be the intention of the 
dacree. Noris there any merit in driving 
the decree-holder to a separate suit. If 
the property ‘which is charged is brought 
to sale in execution it will be sold free 
of the incumbrance and it would also be 
open to the judgment-debtor to save the 


(4) 51 Ind. Oas 929; 43 B 631; 21 Bom. LR 
98. l 

(5) 83 Ind. Oas, 923; 4 Pat. 693; 6 PLT 8023; Al 

“R 1926 Pat. 31. , 

(6) -119 Ind. Cas 186; 31 Bom. LR.'439 AIR 
1929 Bom, 227; Ind. Rul. (1929) Bom. 506. 

(7) 9 A 33; A W N 1886, 248. ; 

(8) 9,B 108. : 

(9919 0139, - : ci 
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property from sale by payment of the 
decretal amount. The policy of the law 
is to avoid multiplicity of suits and it 
would be repugnant to that policy to 
relegate the decree-holder to a separate 
suit. 

For the foregoing reasons I set aside 
the lower Court’s order ard direct that 
the execution proceedings will continue 
and the property charged in the decree be 
sold in execution, 

N. Order set aside. 


_ PATNA HIGH COURT 
Criminal Reference No. 22 of 1933 
October 10, 1933 
MOHAMMAD Noor, J. 

SAUDI MAHTO Patitioner 
VETSUS 
SUKHLAL MAHTO AND OTAERS 
—Oppositg PARTY 

Criminal Procedure Code;(Act V of 1€93), ss. 145, 
146—No question of law involved in case— Reasons 
of Magistrate on facts not unsound or untenable— 
Interference by High Court—Propriety of. 

It is seldom that the High Court interferes on 
facts with an order passed under ss. 145 and 146, 
Criminal Procedure Code. When no question of law 
is involved ina case and even on facts it cannot bo 
held that the reasons given by the Magistrate are 
entirely unsound and untenable, the High Court will 
not interfere. 


Mr. Baldeo Sahay, for the First Party. 

Order.—This is areference made by the 
Sessions Judge of Gaya recommending that 
the order of attachment of certain holdings 
under s 146, Criminal Procedure Code, 
passed by the Sub-Divisional Magistrate of 
Newadah be set aside. The dispute which 
led toa proceeding under s. 145, Criminal 
_ Procedure Code, related to the holding 
which once belonged to one Teka Mahton 
who died, it is said, leaving two 
widows. One of them left the village and 
the second widow, Musammat Pato is said 
to have taken possession of the entire 
holding. The case of the first party was 
that about 10 years before the disputes arose 
Musammat Pato surrendered her widow’s 
interest in favour of them and tothe other 
agnate Saudagar Mahton who was also a 
¿party to the proceeding. 

The case of the second party, namely 
Bandhoo Mahton and Saudi Mahton was 
that about nine days before the commence- 
ment of the dispute Musammat Pato trans- 
ferred the holding to them and put them in 
possession. This was denied by the first 
party who asserted that Musammat Pato 
was dead before the date of execution of 
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the alleged sale deed. Saudagar Mahton in 
whose favour half of the holding was said 
to have been surrendered by Musammat 
Pato according to the version of the first 
party denied any interest in the land. So 
the dispute was between the first party and 
Bandhoo and Saudi. While the former 
claimed half of the holding by virtue of the 
surrender made by Musammat Pato, the 
latter claimed the entire holding on the 
basis of the transfer made by her. The 
learned Magistrate found that Pato was 
living. In faci, a woman claiming’ to be 
Palo was examined as a witness in this 
case and her evidence ‘is the subject-matter 
of comment both by the learned Magistrate 
and by the learned Sessions Judge. She 
did not claim possession in herself, but 
in her evidence at one place supported the 
first party and at another the second party. 
The learned Sub- Divisional Magistrate, while 
unable to find possession with the first party 
was also unable to find possession with the 
second party on the ground that the interval 
between the execution of the sale deed by 
Musammat Pato and the commencement 
of the dispute was so short that the second 
party could not have obtained possession of 
the holding. Thus, being unable to come to 
any definite finding about the fact of pos- 
session he attached the subjecl-matter of 
dispute. 

The learned Sessions Judge has criticised 
the findings of the learned Magistrate on 
evidence and seems to be of the view that 
the possession of the second party was 
proved. I see noreason to interfere in this 
case. It is seldom that this Court interferes 
on facts with an order passed under ss. 145 
and 146. There is no question of law 
involved in this case and even on facts I 
cannot hold that the reasons given by the 
learned Magistrate are entirely unsound 
and untenable. The learned Magistrate 
has given good reasons for holding that 
the second party could not have been able 
to obtain possession after the sale when 
there was admittedly an obstruction on 
behalf of the first party apart from the 
question of the surrender by the widow to 
the agnate of her husband. The matter is 
one which must be decided by a Civil 
Court. The reference is discharged. 

N. Reference discharged. 
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RANGOON HIGH COURT 
Civil Revision Application No. 126 
of 1933 
August 8, 1933 
Ba U, J. 

UBA THET—APPLIOANT 
. VETSUS 
U BA THAUNG—Orrosirs PARTY 

Civil Procedure Code (Act V of 1908), ss. 151, 141, 
0. IX, r. 9—Application to 
of an application to set aside an ex parte decree — 
Inherent power of Court to deal with the application 
—A pplication, if can be treated as one to set aside 
the ex parte] decree—Applicabilaty of s. 141 and 
O. IX, 1. 9. 

Under s. 151, Civil Procedure Code, the Gourt 
has inherent power to deal with an application to 
set aside the dismissal of an application to set 
aside an ex parte decras. Sarat Chandra Bose v 
Bisweswar Mitra (4), Ganesh Prasad v, Bhagelu 
kam ‘5) and Bharat Chandra Nath v. Yasin Sarkar 
(6), relied on. 

An application to sef aside an order dismissing 
an application to set aside an ex parte decree 
cannot be treated a3 an application to set aside 
the ex parte decree. 

Quere: Whether s. 141 and O. IX, r. 9, Givil 
Procedure Code, apply to the case of an application 
to set aside an order dismissing for default an 
application to set aside an ex parte decree. 
Bepin Behari Shaha v, Abdul Barik (2), doubted 
Pitambar Lal v. Dodi Sing (1), and S.A. Menon v. 
J. EF. Lafon (3), referred to. 

O. R. A. against an order the of Small 
Cause Court Judge, Rangoon, dated May 2, 
1933. 

Mr. 5. Me Bose, for the Applicant, 

Mr. Kyaw Htoon, for ths Oppoiite 
Party. 

Judgment.—The applizant obtained an 
ex pirte decree againss the respondent 
in Cvil Regalar Nos. 10315 of 1932 of 
the Couct of Small Causes, Ring on, or 
January 6, 1933. On January 31, 1933, 
the reso.nient filed an application bo s35 
aside ths ex parte decree. Ia due course 
the applicant appeared an 1 asked for time 
to file objections. Time wis grantel till 
March 28, 1933. On that date neithar 
the respondent nor his Pleader appeared. 
His application was thereupon dismissed. 
On April 28, 1933, the respondent filed 
an application to set aside the dismissal 
of that application. It was allowed and 
the application to set aside the ex parte 


decree was restored tothe file. Hence this 
application for revision. 
It is urged that the lower Court had 


no jurisdiction to set aside the dismissal 
and restore the application to set aside 
the ex parte decree to the file inasmuch 
as O. IX, r. 9, Civil Procedure Code does 
not apply to a proceeding of this nature. 
Next it is urged that if the application 
to set aside the dismissal of the applica- 
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tion to set aside the ex parte decree was 
itself treated as an application to set 
aside the ex parte decree in accordance 
with the observation made by the learned 


Judges of the Allahabad High Court who 


decided the case of Pitambar Lal v. Dodi 
Singh (1), the application must be held to 
have been barred by time as it was 
made long after the expiration of one 
month from the date of the ex parte decree. 
If the application in question were treated 
as an application to sel aside the ex parte 
decres then it was of course Clearly barred 
by time. But I do not think that it could 
be so treated when it was, on the face 
of it, clearly an application to Set aside 
the order dismissing the application to 
set aside the ex parte decree. The point 
for consideration is whether O. IX, r. 9 
and s. 141, Civil Procedure Code, apply 
to a case of this nature. If not for the 
fact that the correctness of the decision 
given in Bepin Behari Shaha v. Abdul 
Barik (2), relied on by }Pratt, J, in S. A. 
Menon v. J. F. Lafon (8), has been 
doubted in a subsequent case, I should 
hold, in view of what Pratt, J., has 
decided in tha aforesaid case, that the 
point now under review almits of no 
further discussion. In that case Pratt, J., 
sald : ; : 

“The fact that it has been authoritatively laid 
down that O. IX, and s. 141 do not apply to pro- 
ceedings in execution does not, to my mind, jus- 
tify a finding that O IX,r 9, does not apply to 
orders made under O, LA, 

“Section 141 lays down that the procedure provid- 
ed in the Code in regard to suits 
shall be followed, as far as it can be made ap- 
plicable, ia all proceedings in any Court of civil 
jurisdiction | | 

“Prima facie an application to set aside an ex 
parte order-dismissing a suit jis a proceeding and 
an order dismissing it for default is part of a 
proceeding, so that the provisions of O. IX, r, 9, 
would apply thereto, — rar. 

“Lam fortified in this view by the ruling of a 
Calcutta Bench in Bepin Behari Shaha v Abdul 
Barik (2), that an application under O. JX, r. 9, 
lay to set aside an order made under thoesame 
tule and order dismissing an application to re-open 
a suit, and [I note that the Bench there held that 
the application might equally have been dealt with 
as one for review.” 

In Sarat Chandra Bose v. Bisweswar 


Mitra (4), Mukerji, J., as pointed out 
abave, questioned the correctness of the 


(1) 78 Ind. Cas. 358; A IR 1924 All. 503; 46 A 
319; 22 AL JIM; LR5 A 226 Oiv. 

(“) 35 Ind. Cas, 613, 410 950, 21 O W N 39; 
24 O L J 446, ; 

(3) 93 Ind. Oas. 94; A I R 1926 Rang 74; 3R 
re 103 Ind. Oas. 69; A I R 1927 Oale 534; 54 9 
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decision given in Bepin Behari Shaha v, 
Abdul Barik (2) and said that in his 
opinion where an application under 
O. IX, 9, Civil Procedure Code, is dis- 
missed, an application under O. IX, r. 9, 
for setting aside the said order of dis- 
missal and for restoration of the previous 
application, is incompetent. If not for 
the fact that in my opinion there is a 
provision in the Civil Procedure Code to 
meet a case of this nature, I should be 
inclined to refer this case to a large 
Bench to pronounce a more authoritative 
opinion on this vexed question. -Section 
lol, Civil Procedure Code, has in my 
Opinion, been designedly framed by the 
legislature to meet a case of this nature, 
and.under the said section the Court 
has inherent power to deal with an ap- 
plication to set aside the dismissal of an 
application to set aside an ex parte decree. 
I am fortified in this view by the decisions 
given in Sarat Chandra Eose v. Bisweswar 
Mitra(4); Ganesh Prasad v. Ehagelu Ram (3) 
and Bharat Chandra Nath v. Yasin Sarkar 
(6). For these reasons I dismiss the 
application with costs two gold mohurs. 

N. Application dismissed. 

(5) 89 Ind. Oas. 350; A I R 1925 All. 773; 47 A 


878: L. R. 6 A412 Oiv; 23 ALJ 817, 
(6) 41 Ind. Cas. 586; 21 OW N 769. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT | 
Second Civil Appeal No. 308 of 1932 
December 23, 1933 
STAPLES, A.J. C. 
SOBHA—APPELLANT—J DUDGMENT-DEBTOR 
versus 


Musammat CHHAGANBAT—Resronpent 

Civil Procedure Code (Act V of 1908), ss. 47, (0 
(c)—Judgment-debtor aware of proclamation of sale 
and not objecting prior to sale—Objection under 
s. 60, after sale — Maintainability of — Objection 
under s. 600—Whether to be deemed an objection under 
s. 47—Limitation for objection—Limitation Act 
(IX of 1908), Sch. I, Art. 166. 

A judgment-debtor who is aware of the pro- 
` .clamation ofsale and that his property has been 
attached and is to be sold and’ who does not make any 
objection prior to the sale, cannot, after the sale, 
be allowed to raise an objection under s. 60 of 
the Civil Procedure Code, that the property 
‘proclaimed to be sold is not liable to attach- 
ment and sale under that section. 

An objection or application by a judgment- 
Gebtor that his property is not liable to attach- 
ment and sale under s. 60 of the Civil Procedure 
Code, is an objection under s. 47 of the Code and 
is governed by Art. 166 of the Limitation Act. 
Ganpat v. Ramchandra 15) dissented from. Ram- 
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dhuri Chowdhuri v. Deonandan Prasad Singh (1), 
Ma Pwa x. Mahomed Tambi (2) Haripada Haldar 
v. Barada Prasad Prasad Roy Chowdhury (3) and 
Jita Singh. v. Ganpat Rai (4), referred to. 

S. C. A against the order of the District 
Judge, Nimar, C. A..No. 147 of 1931, 
dated January 19, 1932, arising out of 
decision in M. J.C. No. 144 of 1931 in Ex. 
Proceedings dated October 30, 193], in 
C. 5. No. 111 of 1229, dated January 23, 
1930, of the Small Cause Court, Burhan- 
pur, in the Court of tho Sub-Judge, 
Second. Class, Burhanpur, dated October 
28, 1931. 

Mr. K. B. Tare, for the Appellant. 

Mr. V. K. Rajwade, for the Respondent. 

JUDGMENT.—The question to be de- 
cided in this appeal and in Second Appeal 
No. 309 of 1932 is the same and the 
appellant judgment-debtor is- also the same 
in both appeals. The two appeals have 
been heard together and this judgment 
will govern both. 

The respondents had obtained decrees 
against the appellant, and in execution of 
those decrees the property which con- 
sisted of a house belonging to the appel- 
lant was put to sale. After the sale was 
held the appellant made an application 
for release of the house on the ground 
that it was not liable to attachment and 
sale in execution under s. 60. (c) of the 
Civil Procedure Code. The executing 
Court, however, found that such an ap- 
plication was not maintainable after the 
sale had been held and therefore dis- 
missed the application. Appeals against 
the order were alsc dismissed by the 
District Judge and the judgment-debtor 
has now preferred these second appeals. 

I am of opinion that the view taken by 
the lower Courts is correct and that such 
an application by a judgment-debior cannot 
be heard after the sale has been held and 
that it must be made before the sale. I 
would also point out that in my opinion 
the application is barred by time under 
Art. 166 of the Limitation Act, because 
it was made more than one month after 
the sale, the sale being held on June 16, 
1931 and ihe application not being present- 
ed until July 17, 1931. In this con- 
nection I would refer to the words “in- 
cluding any such application bya judg- 
ment-debtor’ that have been added to 
Art. 166 of the Indian Limitation Amend- 
ment Act (I of 1927). It must now be 
held that applications such as the present 
under s. 47 of the Civil Procedure Code 
by a judgment-debtor are now governed 
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by this article. In this connection-I would 
refer to Ramdhuri Chowdhuri v. Deonandan 
Prasad Singh (1) and Ma Pwa-v. Mahomed 
Tambi (2) as wellasto Haripada Haldar 
v. Barada Prasad Row Chowdhury (2). For 
the view that an application that property 
is not liable to attachment and sale under 
s. 60 cannot be made after the sale has 
-been held, I -would refer, in addition to 
the cases cited by the lower Appellate 
Court, to Jita Singh v. Ganpat Rai (+). 

It .was urged by the learned Counsel 
for the appellant that the sale wasa sale 
of property not liable ta sale under s. 60 
of the Civil Procedure Code, was void 
and therefore an objection under s. 47 
could be preferred at any time] and 
further that Art. 166 of the Limitation 
Act would not apply in the case of sales 
that were void ab initio. Reference in 
this connection was made to para. 670 of 
of Mitra’s Limitation Act. Reliance was 
also placed upon the decision in Ganpat 
v. Ramchandra (5). I am not, however, 
pressed by this argument, and I think 
the view taken by the lower Appellate 
Court is correct. There is nothing in 
the Code to show that sale of property 
described in s. 60 ofthe Civil Procedure 
Code is void and certainly sale of such 
property in the absence of any objection 
by the judgment-debtor would be upheld. 
It is for the judgment-debtor in such 
cases to raise an objection that his prop- 
erty is not liable to attachment and sale, 
and inthe absence of such an objection 
the attachment and sale will hold good. 
Prima facie all property is liable to 
attachment and sale unless exempt and 
it is for the judgment-debtor to show that 
his property is exempt. As the judgment- 
debtor has to make an objection, his ob- 
jection must be governed by the ordinary 
rules and with all due respect I would 
differ from the view put forward in 
Ganpat v. Ramchandra (5). 

I would hold therefore that a judgment 
debtor who is aware of the proclamation 
of sale and that his properly has been 
attached and is to be sold, and who does 


(1) 77 Ind. Gas. 957;2 Pat. 65; 3 PLT 501; (1922) 
Pat. 263; 4 U P L R (Pat.) 71; A I R 1922 Pat. 507; 1 
‘Pat. LR18. j ; 


; (2) 77 Ind. Cas. 3€8;1 R 533, AIR 1921 Rang 
24. 
3) 82 Ind. Cas. 322; 51 O 1014; AI R 1925 Cal 


(4) 121 Ind. Cas. 303; A TR 193) Lah. 106; Ind, 
Rul (135) Lah. 207. 

(3 119 Ind Oas.677; A IR 193) Nag. 11; Ind. Rul, 
(1929) Nag. 309. 
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not make any objection prior to the sale 
‘cannot, after the sale, be allowed to raise an 
odje3sidiunolers. 690f the Civil Procedure 
Code that the pruper.y proclaimed to be 
sold is not liableto attachment and sale 
under that section. I would also hold 
that an objection or application by a 
judgment-debtor that-his property is not 
liable to attachment and sale under s. 60 
of the Civil Procedure Code is an objec- 
tion under s. 47 of the Code and is 
governed by Art. 166 of the Limitation 
Act. 

The appeals are therefore dismissed. 
Costs of the appeals will be borne by 
the appellant. Other costs as ordered by 
the lower Appellate Court. I fix Pleader's 
fees at Rs. 15 in each appeal. 


Ny Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous Criminal Petition No. 279 
of 1932 
February 10, 1933 
ADDISON, J. 
NATHU—Accusep —PRTITIONER 
versus 
JOTI PARSHAD—CoweLaInant — 
OPPOSITE Party 
Criminal Procedure Code (Act V of 1898), ss. 526, 


145—Dispute of a communal nature—Case pending 
in Court of Hindu or Muhammadan Magistrate— 


` Whether ground for transfer—Pendency of case under 


s. 145 —A pplication under s 526—Competency of. 

It is no ground for the transfer of a cas3 from the 
Court of a Hindu or Muhammadan Magistrate to 
that of a European Magistrate merely because the 
parties belong to different religions or the dispute 
is of a communal or quasi communal nature. In 
order to obtain a transfer it must be shown that 
there is a reasonab!e apprehension in the mind of 
the person applying for it that be will not get a fair 
trial. This is a question to be determined in each 
case and is not one to be decided by any general 
‘Tule. Pandurang Krishnaji v. Emperor (4), relied on. 
Kadir Bakhsh v. Sundarlal (1). Mangat vy Emperor 
(2) and Nand Kishore v. Emperor (3), referred to. 

Quere: Whether an application for ‘transfer of a 
case pending under s, 145, Criminal Procedure Code, 
lies under s. 526, Criminal Procedure Code. 


M. Cr. P. for transfer of a case from the 
Court of the First Class Magistrate, Ambala, 
to a European Magistrate. 

Mr. Muhammad Monir, for the Peti- 
tioner. 

Messrs. Diwan kam Lal and M. L. Puri, 
for the Opposite Party. 

Order.—In September last one Joti 
Parshad of Ambala City put in a petition 
‘under s. 145, Criminal Procedure ‘Code, 


~ 


202 


against nine Mussalmans to the effect that 
a ‘certain sehdari had been built by his 
grandfather and was in his possession and 
that the opposite party had commenced 
to store building materials in it for the 
construction of a mosque in the vicinity. 
An enquiry took place and the petitioner’s 
evidence was finished. When this had 
been done the District Magistrate of Am- 
bala was moved by the opposite party to 
transfer the case from the Court of Lala 
Sukh Anand tothat of a Huropean Magis- 
trate on the ground that the dispute was 
‘one of a religious and communal nature. 
On November 25, 1932, the District Magis- 
trate dismissed this petition stating that 
as regards the religious aspect the case 
was not onein which one religious community 
had done anything to injure the feelings 
of another. The religious aspect of it had 
been deliberately imported and in his opi- 
nion, it was not desirable that this con- 
sideration should be used to obstruct the 
normal course of justice. Thereupon a 
petition was presented in this Court and 
was admitted on the strength of certain 
rulings which will be referred to later. | 
It is not clear to me that an application 
for transfer of a case pending under s. 149, 
Criminal Procedure Code, lies under s. 526, 
Criminal Procedure Code, but this ques- 
tion was not argued before me and I leave 
it open. = 
The learned Counsel for the original 
opposite party cited Kadir Bakhsh v. 
Sundarlal (1', Mangat v. Emperor (2) and 
Nand Kishore v. Emperor (3). The orders 
passed in all these cases are very brief and 
the circumstances are not made very clear. 
Tn the first it was said that it was desirable 
that the District Magistrate or some other 
European Magistrate should investigate the 
case asit involved the right to a building 
described by petitioners as a mosque, the 
petitioners being Mussalmans while the 
respondent-complainant was a Hindu. This 
was followed inthe second case where it 
was said that as there was a Hindu- 
Muhammadan question involved it appears 
desirable that the District Magistrate him- 
self should enquire into it. In the third 
case the same word “desirable” was used. It 
was said thatin the Judge’s opinion it was 
desirable that a complaint by Mussalmans 
which accused a Hindu of doing acts ina 
Mussalman’s grave-yard with intent to injure 
(1) 27 Ind Cas. 837, 16 Or. L J 213. 


(2) 87 Ind, Cas. 976; AIR 1925 Lah, 626; 26 Or. - 


L J 1056, 
(3) 102 Ind, Oas 556;A I R 1927 Lah, 520; 28 Or. 


L J 588, 
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their feelings should, if possible, be tried by 
a European Magistrate, 

On the other hand, a learned Judicial 
Commissioner of Nagpur has in Pandurang 
Krishnaji v. Emperor (4) said that an intoler- 
able position would arise if it were to be 
open to any accused person in a case of a 
communal or quasi-communal nature, to 
obtain a transfer of a case from the Court of a 
Hindu Magistrate merely because he ‘the 
accused) was a Muhammadan or vice versa; 
with this view | am in agreement. -It is 
no ground for the transfer of a case from 
the Court of a Hindu or Muhammadan 
Magistrate to that of a European Magistrate 
merely because the parties belong to differ- 
ent religions or the dispute is of a com- 
munal or guasi-communal nature. Jn order 
to obtain a transfer it must be shown that 
there is a reasonable apprehension in the 
mind of the person applying for it that he 
will not get a fair trial. This isa question 
to be determined in each case and is not 
oneto bedecided by any general rule. To 
that extent Iam not in agreement with the 
previous decisions of this Court if it was 
intendedin any of them to lay down such 
rule. Ido not think that this was the in- 
tention. The Judges who decided them 
appear to have been influenced by consid- 
erations of policy rather than of law. 

Coming to the present case, it is clear 
that in the beginning there was no appre- 
hension that the Hindu Magistrate would 
not decide the case properly because the 
dispute was of a communal nature, for the 
present petitioners waited till the com- 
plainant had finished his evidence before 
they moved the District Magistrate fora 
transfer. The dispute is of a very ordinary 
kind. I agree with the District Magistrate 
that the religious aspect has been delibe- 
rately imported into the case. Iam unable 
to hold in the present case that there is 
any reasonable apprehension in the minds 
of the petitioners that they will not get a 
fair trial and I am of opinion that their 
application for a transfer is ofa frivolous 
nature. For the reasons given I dismiss 
this petition. 


N. Petition dismissed. 
(1) 105 Ind Oas 226; A I R 1928 Nag. 21; 28 Or. 
L J 898. 
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PATNA HIGH COURT 
Civil Appeals Nos. 1540 and 1541 of 1930 
and 243 to 284 of 1931 
October 13, 1933 
AGARWALA, J. 
MUKHA RAI AND OTAERS—DEFENDANTS 
— APPELLANTS 
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VETSUS 
NIRMAL KUMAR AND oTsERs—PLAINTIFFS 
—RESPONCENTS 
Bengal Tenancy Act (VIII of 1885), ss. 3°, 35— 
Enhancement—Increased cost of irrigation—Fact of 
enhancement having been granted some years before 
—Consideration of—Deposit of sand on holding — 
Tenant, when entitled to relief. 

Under s. 35,Bengal Tenancy, Act, in determining whe- 
ther the enhancement the Gourt proposes to grant is 
unfair or inequitable, the Oourt must see among other 
things, if in view of the increased cost of irrigation 
and the fact that enhancement was granted some 


years previously, any future enhancement should 
be refused. f ; | 
Where sand has been deposited in the holding 


in the absence of evidence to show that the amount 
of sand deposited has adversely affected the produc- 
tive powers of the land, the tenants are not en- 
titled to any relief on this ground. | 

Appeal from the appellate decree of the Dis- 
trict Judge,Shahabad,dated August 30, 1930. 

Messrs. P. Dayal, K. Dayal, B. K. Prasad 
and B.C. Sinha, for the Appellants. 

Sir Sultan Ahmad, Messrs. S. N. Bose, 
Haribans Kumar and K. N. Lal, for the 
Respondents. 


Judgment.—The landlords, who are 
the 16 annas proprietors, instituted 123 
suits for enhancement of rent on the 
ground of rise in the price of staple focd 
crops. The suits were tried together with 
the consent of parties. In some of the 
suils there were claims for rent, but in 
the present appeals we are not concerned 
with any question relating to that claim. 
The first Court declined to grant any 


enhancement on the ground that the rent: 


had been enhanced in 1912 in case of some 
of the holdings and in 1913 in the case of 
the remainder, that the cost of cultivation 
had in the meanwhile increased and in 
particular that the cost of irrigation had 
gone up by eight annas in the rupee. In 
appeal by the landlords the learned 
District Judge has granted enhancement 
at the rate of two annasin the rupee. In 
44 of the cases the defendants. have 
preferred the present second appeals. The 
plaintiffs filed cross-objections. 

The substantial question, which has been 
argued by the learned Advocate for the 
appellants is that the learned District 
Judge has taken a wrong basis in estimat- 
ing the maximum enhancement permissible. 
In view of the fact that the rent had been 
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enhanced only 15 years prior tothe institu- 
tion of the present suit and therefore there 
were not two decennial periods since the 
Jast enhancement, the first Court took two 
periods of seven years each, one period of 
Seven years immediately preceding the 
present suis and the other period of seven 
years immediately preceding the first period, 
for the purpose of ascertaining the permis- 
siblemaximum. On this basis it was found 
that the maximum enhancement permis- 
sible for dhanhar land was one anna eight 
ples per rupee and the maximum permis. 
sible for bhit land was ten pies per 
rupee. THe Appellate Court however has 
come to its conclusion as to the maximum 
permissible rate by comparing the decennia] 
period immediately preceding the institu- 
tion of the suit with the decennial period 
immediately preceding the first mentioned 
decennial period. On this basis the 
maximum enhancement permissible for 
dhanhar land is four annas two pies in 
the rupee and the maximum enhancement 
permissible for bhit land is three annas 
nine pies in the rupee. The contention 
of the learned Advocate for the appellants 
is that this necessarily results in a higher 
maximum than is permissible under the 
law. The argument is that the second 
decennial period taken by the learned 
District Judge for comparison necessarily 
includes a part of the period which was 
taken into consideration in enhancing the 
rent in 1912 and 1913, so that the over- 
lapping period has twice ‘been taken into 
consideration. It is contended, in the 
words ofcl. (a), s. 32, Bengal Tenancy Act, 
that it is not ‘‘equitable and practicable” 
therefore to take for comparison the second 
decennial period which forms the basis of 
the District Judge's decisio. It appears 


that in the year 1910 the price of rice 


was 12 seersand 2 chataks for the rupee, 
in 1911 it was 12 seers and 12 chataks and 
in 1912 it was 11 seers and 13 chaiaks. 


In the subsequent years it fell to about 


9 seers or less and rose in 1917 and 1918 to 
over 10 seers; in 1919 it dropped to5 seers 
and 6 chataks. In the year 1910-1911 and 
1912, therefare the price of rice was con- 
siderably lower than in the subsequent 
years and these three years, which form a 
part of the second decennial period taken 
by the District Judge for the purpose of 
comparison, overlap with the period which 
formed the basis of comparison in the 
enhancement suits of 1913. The low price 
of rice in the three overlapping years 
must therefore have had the effect of 
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keeping the enhancement allowed in the 
suits of 1913 lower than it would otherwise 
have been. In this view of the matter it 
seems tome that the defendants have no 
real grievance because these overlapping 
years have been included in the decennial 
period which the District Judge has 
taken for comparison with the decennial 
period immediately preceding the present 
suits. 

The next point urged by the learned 
Advocate for the appellants was that the 
learned District Judge should have applied 
to the present cases the decision in Bind- 
eshwart Prasad v.|Nankhu Mahton (1) where 
it was held that where the holding has 
a lump rental for dhanhar and bhit lands 
and the landlord has failed to indicate 
any particular portion of the lump rental 
as derived from the class of land in respect 
of which the higher maximum rate of 
enhancement is allowable, no rate above 
the lower rate of enhancement can be said 
with certainty to be legal. Butin that case 
what Macpherson, J., observed was: 

“Unless the landlord is able to distinguish in 
lump rental the aggregate rent for bhit and the 
aggregate rent for dhanhar, it is impossible to 
predicate that an enhancement exceeding the lower 
of the two rates is not beyond the admissible 
maximum and therefore illegal unless conceivably 
where it is very slightly over the lesser maximum.” 

Now in the present case the proceedings 
appear to have proceeded on the basis 
that thé landlord was either entitled to a 
flat rate of enhancement for each holding 
or none at all and in any case, the 
maximum fixed by the learned District 
Judge, namely, four annas in the rupee is 
only slightly above the maximum of three 
annas nine pies which is the enhancement 
permissible in the present instance for bhit 
land. There istherefore no substance in 
this point. The. other point urged by the 
learned Advocate for the appellants is that 
in view ofthe increased costs of cultivation, 
particularly the increased cost of irrigation 
due to the increase in canal rates and the 
fact that enhancement was granted in 
4913, the learned District Judge should 
have refused any further enhancement. 
All these were matters which the learned 
District Judge was required bys. 35 of the 
Act to take into consideration in determin- 
ing whether the enhancement he proposed 
to grant was in the circumstances of the 
case unfair‘or inequitable. He has taken 
them:into consideration and on account of 
them he has granted enhancement at only 
half the maximum rate. 

. Tt “was next contended that allowance 
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should have been made for the fact that 
sand has been deposited on some of the 
holdings. It has been found asa fact by 
the lower Appellate Court that there has 
been no deterioration in the productive 
powers of the land although in some 
portions of some of the holdings sand has 
been deposited. In the absence of evidence 
to show that the amount of sand deposited 
has adversely affected the productive 
powers of the lard, the defendants are 
not entitled to any relief on’ this ground. 
The result therefore is that the appeals 
fail and are dismissed with costs. The 
cross-objections are also dismissed with 
costs. 
N. Appeals dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 716 of 1929 
May 10, 1933 
VENKATASUBBA Rao, J. 
LINGAMALLU SEENAYYA—DEFENDANT 
—APPELLANT 
VETSUS 
LINGAMALLU RAMALINGAYYA— 
PLAINTIFF —RESPONDENT 

Limitation Act (IK of 1£08), Sch. I, Arts, 61, 106, 
120—Suit by partner against sub-pariner for reco- 
very of share of loss incurred by partner in main 
partnership—Limitation—Article applicable. 

Article 106 of the limitation Act is intended to 
deal with suits between partners inter se and does 
not apply toactions between a principal partner 
and his sub-partner. 

Therefore, where partnership results in a loss 
and a principal partner having had to bear his 
share of it, sues hie subpartner for the recovery of 
the portion which the latter is bound to contribute 
under the special contract between them, the suit 
is not governed by Art. 106 or Art. 61, but by 
Art. 12) of the Limitation Act. Kuppuswami Chetty 
v. Singaravelu Chetty (1) and Yerukola v. Yerukola 
(2), referred to. 

S. O. A. against a decree of the District 
Court of Guntur in A. S, No. 38 of 1927, 
preferred against that of the Court of the 
Principal Subordinate Judge, Guntur, in 
O. S. No. 36 of 1920. 

Messrs. G. Lakshmanna and M. Sriram- 
amurti, for the Appellant. 

Mr. B. Sitaramaz Rao, for the Respond- 
ent. 

Judgment.—The plaintiff -was a mem- 
ber of a firm and the defendant was his 
sub-partner. The lower Courts proceeded on 
the footing that the main partnership was 
dissolved in 1921. This is disputed by 
‘Mr. Sitarama Rao, the Counsel for the 


-plaintiff (respondent); but ‘in tae view ‘I 


am ‘taking, ib is unnecessary ‘to pursue 
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this point. The aécounis of the partner- 
ship were settled in August, 1925 and it 
was found that there having been a_ loss, 
the plaintiff had to bear his share of it. 
The plaintiff had paid in 1922 a major 
portion of what was found at the settlement 
to be due by him for his share, The suit 
was filed inAugust, 1925, apparently some 
days after the settlement. The question 
fo be decided is, is the suit barred by 
limitation? The lower Courts, being of 
the opinion that Art. 120 applies, have 
held that the suit was filed within time. 

Mr. *Lakshmanna for ihe defendant 
argues that the suit is governed by Art. 106 
of the Limitation Act. That article ‘relates 
to a suit “for an account and a share of 
the profits of a dissolved partnership.” 
Can it be said that a suit by a partner 
against his sub-partner relates either to “an 
account” or “a share of the profits of dissolv- 
ed partnership.” I think not. What 
the plaintiff in such a suit claims is a 
share of his own share; with the profits of 
the main partnership as such, the suit has 
no concern. Moreover, the present action 
is not for a share of the profits at all. 
The principal partnership having resulted 
in a loss and the plaintiff having had to 
bear his share of it, he sued for the 
recovery ofthat portion which the defend- 
ant was bound to contribute under the 
special contract between the latter and 
the plaintiff. I find it very difficult to 
regard such a suit as being governed by 
the terms of Art. 106. No case has been 
cited to show that this Article was ever 
held applicable to cases between a main 
partner and sub-partner. Mr. Lakshmanna 
contends that infact there is a partner- 
ship within a partnership; but that is not 
the question with which I have to deal. 
Is this suit of the nature contemplated by 
Art. 106 of the Limitation Act ? That is the 
point that has to be decided. 

It is next contended that s, 31 of the 
English Partnership Act gives the sub- 
partner a right to proceed for obtaining 
an account against not only the assign- 
ing partner but also against the remaining 
partners. 
section shows that the rights of the partner 
and the sub-partner are alike and that 
there is no difference in their right to 
demand an account from the date of the 
dissolution. In the first place, that pro- 
vision does not deal with a question of 
limitation and secondly, it is sufficient to 
say that the present suit is not by a sub- 
partner as against the‘main partner. 
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The question resolves -itself into this. 
Is it necessary to place a strained inter- 
pretation on Art. 106 to bring a case 
like the -present within it? The article 
seems intended to deal with suits between 
partners inter se and the words construed 
in their plain and natural sense, do not 
seem to apply to actions between a princi- 
pal partner and sub-partner,. 

In the lower Courts it seems to have 
been argued that Art. 61 applies. When 
a main pariner pays his share of the loss, 
he cannot be deemed to be paying it for, 
or on behalf of his sub-partner ; he makes 
the payment on his own behalf and the 
fact that he can recover a proportion of 
what he has paid from tke sub-partner, 
ig no reason for holding that he has paid 
the amount on the latter’s behalf: See 
Kuppuswamt Chetty v. Singaravelu Chetty 
(1) and Yerukola v. Yerukola (2). 

We are thus left to fall back upon 
Art. 120, the residuary article. The next 
question is, what is the starting point? Mr. 
Sitarama Rao maintains that time must 
be computed from the payment by the 
main partner of his share of the losg 
or, in the alternative, from the date of 
the settlement of the accounts of the dis- 
solved partnership. Mr. Lakshmanna on 
the other hand urges that the starting 
point is the date of the diesolution of the 
partnership. Jt is unnecessary to decide 
this question, as in any event the siitis 
within time. j 

In the result, the second appeal is dis- 
missed with costs. 

A. Appeul dismissed. 


(1) 75 Ind. Oas, 848: 45 M LJ 233 at p. 236; 13. 
LW 99; AIR 1923 Mad. 679, 

(2) 71 Ind, Cas 177; 45 M 68: (1922) MWN 
215; 30 MLT 279342 M LJ 507;15 LW 595; AI 
R 1922 Mad, 150 (F. B.) 
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LAHORE HIGH COURT ° 
Criminal Appeal No. 10® of 1939 
November 21, 1932 
HARRISON AND DALIP SINGH, JJ. 
ALLAH DITTA—CONVICT—APPELLANT 


` ~ VETSUS 
EMPEROR—Oppositg PARTY 

Crimihal trial—Confession to persons taking part 
in investigation—Admissibility of—Contradictory ` 
and discrepant. evidence as to the confesston—Cor- 
roboration, necessity of—Hxistence of slight motive, 
af seke corroboration—Hvidence Act (I of 1872), 
s, 26. 
Where the accused confessed hig guilt to certain 
persons who were taking partin. the: investigation: 
but they were not able to give out the exact cone 
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fession made and their evidence was also contradic- 
tory and contained discrepancies : 

Held, that though the confession might be admissi- 
ble and not barred under s 26 Evidence Act, it 
would not be safe tobase aconviction on such a 
confession until it was corroborated, and that the mere 
existence of a somewhat slight motive was not 
sufficient corroboration. 

Cr. A. from an order of the Additional 
Sessions Judge, Jhang, dated August 19, 
1932. 

Mr. S. R. Sawhney, for the Appellant. 

Mr. Muhammad Monir, for the Govern- 
ment Advocate, for the Crown. 

Dalip Singh, J. - Allah Ditta, appellant, 
has been convicted by the learned Addition- 
al Sessions Judge of the murder of one 
Maula Bakhsh, a boy of 8 years, under 
s. 302, Indian Penal Code, and has been 
sentenced to death. The story for the pro- 
secution is that the accused wanted the 
hand of. Musammat Zainab for his younger 
brother Karim Bakhsh. Musammat Bhagan 
mother of the murdered boy wanted the 
hand of Musammat Zainab for her brother- 
in-law Ibsan Ilahi. Musammat Bhagan 
succeeded in securing the hand of Musam- 
mat Zainab for Ihsan Ilahi and thereupon 
Allah Ditta swore to berevenged. Three 
days after the betrothal ceremony, on or 
about March 26, 1932, Maula Bakhsh va- 
nished from the village in the early morn- 
ing and was never seen alive again. His 
father and uncle were away working ln 
Chiniof and the first information report 
was made onthe 29th when his uncle Rahim 
Bakh:h returned to the village on getting 
the news of Maula Bakhsh’s disappearance. 
On the 30ıh the dead body of Maula Bakhsh 
was recovered:from a dhand called Bur} 
Kaurewala. The body was considerably de- 
composed and had ‘further been eaten by 
aquatic animals, but was identified by the 
parents and uncle as the body.of the deceas- 
ed Maula Bakhsh. Investigation appears to 
have continued after this and on April 9, 
Allah Ditta, appellant is alleged to have 
made a confession in the presence of three 
persons, Qazi Ghulam Murtaza (P. W. 
No. 11), President of the Municipal Com- 
mittee of Chiniot, his first cousin Khwaja 
Fakha-ud-Din, Pleader (P. W. No. 12) and 
„Mian Karam Shah,Sufedposh (P. W. No. 13). 
The exact words of the confession are not 
remembered by any of the witnesses but 
generally they state that he (Allah Ditta) 
confessed to the murder and asked for their 
help. He was then taken to the Sub-Inspec- 
tor and took the party to the dhand where 
he is alleged to have pointed out a spot 
among the reeds. “He also stated that the 
clothes of thé deceased would be found in 
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the dhand and accordingly a diver was 
sent for and on the llth a shirt and a loin 
cloth were recovered from the dhand. 
These articles were identified by the re- 
latives of the deceased as belonging to him 
and having been worn by him on the date 
of his disappearance. 

The case for the prosecution rests on 
these confessions which are said to be cor- 
roborated by the evidence of motive and by 
the conduct of the appellant deposed to by 
P. W. No. 17 Ramzan. So far as the 
last witness is concerned, I am not at all 
impressed with his evidence. He states 
that Allah Ditta came to him and for a 
consideration of Rs. 5, requested him to 
implicate ore Khuda Bakhsh Tiru as res- 
ponsible for the disappearance of Maula 
Bakhsh. Shortly afterwards, the brother of 
Allah Ditta and one Mahbub came to the 
fortune teller who had agreed not to give 
away Allah Ditta and thereupon he inform- 
ed them that Allah Ditta had told him not 
to give any. information except to the rela- 
tives of the body. The relatives appeared 
and then the fortunetetler rep2atel his 
story but the relativ.s disbelieved him and 
finally the brother of the accused undertook 
to pay twice the fee tothe relatives provid- 
they followed the fortune teller’s instruciions. 
The story seems to me highly improbable 
and asit has come at avery late stage of 
the investigation I think it would be highly 
dangerous to rely’ on the evidence of this 
man. So far asthe motive is concerned, I 
see no reason to doubt the evidence of the 
prosecution as to the existence of the rivalry 
abcut ihe hand of Musammat Zainab,--but 
I see considerable reason to doubt the story 
of the threat of Allah Ditta which was not 
mentioned in the first infcrmation report 
and which according to the evidence now 
put forward was well known before the first 
information report. ; 


So far as the confi ssion is concerned, in the 
first place the investigation was undoubted- 
ly continuing and it must have been an 
investigation intc the suspicions against 
Allah Ditta for the inquest report under 
s. 174, Criminal Procedure Code, was finish- 
ed on the 3lst. All the three gentlemen to 
whom the confession was made had been 
taking part in tke investigation from the 
very beginning and the alleged confession 
was made at a short distance from the 
Police post whera again admittedly the 
Police were carrying on the investigation. 
Further, Rahim Bakhsh, uncle of the de- 
ceased in cross-examination stated that 
Allah Ditta accused was arrested five or 
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six days after the recovery of the body, 
t. e., about April 5 or 6 and: that he and his 


younger brother Karim Bakhsh were kept 
In these circumstances — 


at the Police post. 
it seems to me that it would be highly 
dangerous to rely on the alleged confession 
even if it could be held legally admissible 
and not barred by the provisions of s. 26 
of the, Indian Evidence Act. Further, the 
Statements of the witnesses themselves are 
contradictory and discrepant, for instance 
Khwaja Fakhr-ud-Din states that the ac- 
cused gave no details about the murder 
whereas Mian Karam Shah, Sufedposh 
states that the accused confessed both to 
the motive and that he had strangled the 
deceased in a clump of reeds. He also 
Stated that the accused had said that he 
took the clothes off the body of the deceas- 
ed before he threw it into the dhand and 
that he had subsequently thrown the 
clothes in at about the same spot. It is 
quite impossible to reconcile this discrepan- 
cy. Further the statements of the witnes- 
‘ses are contradicted by their earlier state- 
ments made tothe Police which have been 
duly proved. Even if, theiefore, I was 
to hold that the confession was admissible, I 
do not think in the circumstances that it 
would be safe to base a conviction on 
any such alleged confession. Again, it has 
been laid down as a rule of judicial pru- 
dence that such a. confession should be 
corroborated; The mere existence of a 
somewhat slight motive is not to my mind 
sufficient corroboration for such a confes- 
sion and the story of Ramzan (P. W. No. 
17), relied on by the learned Counsel 
for the Crown is, as I have endeavoured to 
show, unreliable. - 

I, would therefore, accept this appeal and 
acquit the appellant. 

Harrison, J.— I agree. 

N. < Appeal accepted. 
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PATNA HIGH COURT 
Civil Appeal No. 1007 of 1931 
August 28, 1933 
ROWLAND, J. 
SRINIWAS HUKUM SINGH— 
APPELLANT 
i ` VETSUS 
RAJKISHORE SAHAY — RESPONDENT 


Ejectment suit—Agreement to give permanenti lease, 
whether valid defence —Contract—Mistake of parties, 
effect of. i 

A contract to accept a lease which is based on a 
misunderstanding as to what the terms are is not 
an enforceable contract. - : 
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Judge in his 
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Where in a suit for ejectment the defendant con- 
tended that there was an agreement for the grant of 
a permanent lease to the defendant, but it appeared 
that the plaintiff had fulfilled his part of the contract 


by tendering a kabuliyat tothe defendant for exe- 
cution, and the defendant had refused to execute the 


ame ; 

Held, that the agreement was no defence. 

Appeal from appellate decree of the 
Special Sub-Judge, Ranchi, dated March 7, 
1931. 

The Government Pleader, 
lant. 

Mr. Dhyan Chandra, for the Respondent. 

Judgment.—In this appeal by the plain- 
tiff the question is whether he can eject 
the defendant from 7 cot’ahs in plotsNos, 422 
and 423 in village Saldega of which de- 
fendant No. 1 was permitted to take 
possession in the expectation of the grant 
of apermanent lease. The defence was 
that there was an agreement capable of 
being enforced for the grant of a per- 
manent lease and the defendant having 
been admitted in pursuance of that agree- 
ment, plaintiff cannot eject him. The 
Munsif decreed the suit; but on appeal the 
Subordinate Judge has dismissed it follow- 
ing’ the decision of the Calcutta High Court 
in arifv. Jadu Nath Mazumdar (1). In 
appeal it is pointed out that the ‘above 
decison of the Calcutta High Court was 
carried on in appeal to the Privy Council] 
where it was reversed Jn Arif v. Jadunath 
Mazumdar Bahadur (2). It’ is contendéd 
that there was not any agreement betwéen 
the-parties which defendant No. 1 at the 
time of suit was entitled to enforce, the 
plaintiff having fulfilled hig part of the 
agreement by tendering a Kabuliyat to de- 
fendant No. 1 for execution ‘Which defen- 
dant No. 1 refused to execute, Defendant's 
case wasthat the lease tendered to him 
contained a condition which he was en- 
titled. to repudiate, namely, an under- 
taking not totransfer or sublet the land 
without the consent of the landlord and 
on every such transfer to pay a fee to the 
landlord. In dealing with this part” of 
the case, I shall have to refer to the 
correspondence because the Subordinate 
judgment has given wrong 
dates of several of the letters and petitions 
referred to. 

The estate of 


for the Appel- 


the plaintiff was under 


Management of the Wards and Eucum- 


1) 112 Ind. Oas, 865; A I R 192) Cal, 101. 
105.5330 TA AN 

(2) 131 Ind Cas. 762; AIR 1931 PO 79;58 TA 
91; 58 01235; 60M L J 538; 33 L W586; 5807 
J 359; 35 O W N 550; 15 RD 354; 80 WN 739. 
(1931) M W N480; Ind, Rul. (1931) P, O 154: 33 
Bom. L R 913 (P O). R 
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bered Estates Department. Negotiations 
began by an application, Ex-A, from de- 
fendant No.1 to the Manager, Wards and 
EEncumbered Estates of Ranchi, for the 
grant in permanency of one bigha of land 
in Simdega for holding a shop for the 
convenience of Government OAicials. The 
application is dated April 22, 192% The 
applicant was aware that it was not the 
practice of the estate to grant permanent 
leases; but he asked for this to be done 
as a special case. It was recommended 
by the Sub-Divisional Officer. Defendant 
No. 1 on May 16, 1924, made a fresh appli- 
cation Ex. A (1) tothe General Manager ask- 
ing for a grant of 7 cotthas in plot No. 422 or 
plot No. 423 in Saldega which is an adjoin- 
ing village to Simdega. On October 20, 
1924, the General Manager addressed the 
Deputy Commissioner ‘in his letter, Ex. 1, 
for sanction of a permanent lease of seven 
cotthas in Saldega fora building to open 
a shop for the convenience of Government 
Officers in the Sub-Division, The rent 
proposed, was eight annas a year and he 
suggested that a premium at the rate of 
Rs. 400 per acre be taken. On October 30, 
1924 by Ex. B, the Commissioner gave his 
sanctior to the permanent lease of a plot 
of land in Saldega of which defendant No. 1 
was informed by the Manager by letter, 
Ex, C, dated November 19, 1924. He 
asked,.the defendant to deposit Rs. 90 on 
account.of nazarana and Rs. 16 as fee of 
the Government Pleader for preparing the 
draft lease and for other expenses by 
December 7, 1921: Defendant No. 1 did 
not make the deposit within the time. 
On July 11, 1925,-he made an application, 
Ex. 2, to the Sub-Divisional Officer express- 
ing his wish to get the lease and asking for 
a reduction inthe demand of Rs. 16 as Go- 
vernment-Pleader’s fee on the ground of 
poverty. He also asked the manager to 
get the land’ measured so that he might 
know how much he would have to pay. He 
expressed his willingness to deposit the 
amount after measurement and stated : 
“T am ready to execute any bond, but I am too 
poor to pay for a draft. The General Manager be 
kindly requested to send me copy of any lease for 
similar settlements, which I hope must be forth 
coming in his office, and I will very gladly register 
it in the local registry. office.” Ni, 
This letter 1s a clear assent on the part 
of the defendant totake the lease on such 
terms as are ordinarily made in such settle- 
ments. On July 31, 1925, the manager wrote 
to the Sub-Divisional : Officer, Ex. 1 (a), to 
inform the defendant that :a grant of seven. 
cotthas has been sanctioned and that Rs, 50 
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should be- paid asa deposiband Rs. 16 
Government Pleader’s fee fora 
oid lease being available as a specimen. 
There followed, it wauld seem, some haggl- 
ing as a result of which the amount de- 
manded for preparing the draft was re- 
duced to Rs. 8 andthe sums of Rs. 50 and 


Rs. 8 were deposited by chalans Exs. E and, 
1925. On No- 


E (1) dated November 4, 
vember 5, 1925, the Sub-Divisional Officer 
by letter Ex. D informed the Deputy 
Commissioner of the making of these de- 
posits and asked that the manager be 
directed to get the land measured » and 
demarcated to avoid encroachment. The 
Sub-Divisional, Officer still thought it neces- 
sary that there should be a shop. On 
January 6, 1926, the manager wrote a letter 
Ex.D-1 tothe District Engineer to get the 
land measured and demarcated. On the 
same datethe manager wrote Ex. 1 (6) to 
the Deputy Commissioner pointing out 
that there was no form in the Wards 
Manual and suggesting that the form in 
the Government Estates Manual might be 
used subject to necessary modification. 
This proposal was approved by the Deputy 
Commissioner in his letter Ex. 1 (c) dated 
February 24,1929. On April 11, 1926, de- 
fendant No.1 wrote tothe Sub-Divisional 
Officer Ex. 2 (a) pointing outthat he had 
deposited the sum of Rs. 58 and asking that 
the lease might be executed. The Gene- 
ral Manager wrote a letter Hx. G (2) on 
April 30 enclosing a draft-lease and asking 
the Sub-Divisional. Officer to get the ac- 
ceptance of the defendant to its terms. 


The draft is Ex. F. Defendant No. 1, on,. 


August 26, 1926, in his letter Ex. 2 (c), raised 


an objection to the condition in para, 2 of, 


the draft lease which runs as follows: 
“Bxcept withthe previous sanction of the lessor 


in .writing and on payment ofa fee equal to 25 per ` 


cent, of the yearly rental (provided. that-no such 
fee shall be less than Re, 1 or more than Rs 160) 
the lessee shall not transfer, assign, sublet or part 
with the possession of the said demised land and 
premises or any part thereof. In the case of suc- 
cession by inheritance no fee as aforesaid shall be 
payable; the person. suceeeding shall apply forthwith 
to the lessor for mutation of names and such appli- 
eos shall bear the ccurt-fee stamp prescribed by 
Aw. wi o 


The Sub-Divisional Officer on September 
3 1926, wrote Ex. 1 (d) to the manager sug- 
gesting thatthe defendant not having ac- 
cepted the terms of the lease should be 
ejected. On September 3, 1926, the manager 


wrote Ex. 9 (e) to the defendant warning... 
him that ifhe did not signify acceptance of. 


the terms ofthe proposed lease by Sep- 


tember 17,1926, legal steps would be taken 


as. 
draft, no. 
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to eject him. On September 13, 1926, de- 
fendant No.1 wrote to the manager’ asking 
for the omission of cl. 2 to whichithé, man- 
ager replied by letter Ex. 1 (f) dated October 
T, 1926, informing defendant that the clatse 
in question cannot be omitted as it has 
been taken from the standard form sanc-. 
tioned by Government and warning him 
that if he does not signify his acceptance 
of the terms by November 1, 1926, steps will 
be taken to eject him, The matter was 
referred tothe Deptty Commissioner who. 
on January 11,1927, addressed letter Ex. 1 (g): 


tothe manager saying : 

“I can see nothing in the correspondence to 
indicate that the lease would be without the usual: 
clause about transfer and I cannot see that the man' 
has any real grievance. Action may be taken for his- 
ejectment, but no suit should be filed without my 
sanction, ‘In the first plic: the man may be inform-" 
ed that lam not prepared to cmit the -clause: 
complained of and told that he may relinquish the 
land and will receive back his salami on doing s0. 


The manager communicated the substance. 
of this to the defendant in letter Ex. 1 (h) 
dated Jannary 26, 1927. Defendant does not. 
seem to have replie !. The - manager ad- 
dressed to him a letter Ex. 1 (i) dated, 
Mareh 25, 1927, informing him that he should 
relinquish the lanl by April 2), or steps. 
would be taken to evict him. It is clear 
from the correspondence that in his letter. 
Ex. 2 the defendant gave an unqualified, 
undertaking to accept a lease on the terms 
which are usual for similar settlements. If 
he gave this undertaking on a misunder- 
standing of a question of fact as to what 
such terms were then there is no enforce- 
able contract ’between the parties. A 
contract to be enforceable must be one of 
which -the terms are understood by both 
parties. If, onthe other hand, there was 
a contract enforceable between the parties, 
then the transferee is in default by having 
refused to perform his part of the contract. 
Therefore in my opinion the decision of the 
Subordinate Judge could not-be supported 
evenif the decision of the High Court in 
Arif's case (1) could be accepted as good, 


law but as I have pointed out that decision ' 


wasreversed by the Privy Council. The: 

appeal must be allowed and the plaintiff's: 

suit decreed with full costs of all the Courts.. 
N. Appeal allowed. . 


æ 
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LAHORE HIGH COURT 
Second Civil Appeal No. 797 of 1933 
December 18, 1933 
BHIDE, J. 
MOHAMMAD CHIRAGH AND ofsE«s— 
PLAINTIFFS - APPELLANTS 
Versus 
FATA. ‘AND OTHERS— DEFENDANTS—, 


RESPONDENTE. 

Evidence Act (I of 1872), 8. 114-—Presumption as 
to official acts—Document accepted by Sub-Registrar 
as duly piesented—Presumption—Customary Law ' 
(Punjab) —Alienation—Act of good management— 
Binding effect—Recttal in sale deed that vendors 
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intended to purchase other land out of sale proceeds— 


Inference, 


There is a presumption in law that all official acts l 


are regularly performed and when a document is’ 


accepted by the Sab-Registrar as duly presented, 
there is an initial presumption thar the document was 
duly presented and that the peraan presenting it was 
duly authorised to do 9). 
Moradabad (1) and Kanhaya Lal v. 
of India Ltd. (2), referred to. 


Chhotey Lal v Collector of: 
National nent , 


Where although no immediate ieda tor a sale 


is established,if the sale has been held to bear-act 
of good management, it is hinding on the 
sionera, A recital in the sale deed that the ven- 
dors intended to purchase other land with the pro- 
ceeds of thasala, shows that a representation of 
this kind was made tothe vendæs and it might 
have heen believed by them in good faith. 


rever-. 


S.C. A. from 2 decree of the Additional. 


District Judge, Ferozepore, dated Febr- 

uary 4, 1938, affirming that of the Subordi-, 

nate J udge, Second Class, IF erozepore,. 

dated June 9, 1932. 

- Mr. Mohsin Shah, for the Appellantas. 
Mr. Shiv Ram, for the Respondents. 


Judgment. — The pedigree table of the. 


parties is as follows :— 
Sayad MOHAMMAD tla 





a Shah 


g Í 
Mobammad Ohiragh 
(plaintiff No. 3.) 


Tae | 
Mohammad Shah Mahmud Shah 
defendant No.9. defendant No. 8. 


| 
Ahmed Shah ` 


Chiragh Shah 


Mohammad ` 
Rajan Shah 


Murid Hussain 
minor plaintiff Shah Minor, | 
-No. 2. plaintiff No. 1, ` 





Amir Hussain’ Mohammad Hussain 
defendant No. 7. defendant No. 6, 
‘Mohammad Rajan Shah acting on behalf 

of himself end his two brothers, Moham- 
mad Shah and .Mahmud Shah, sold certain 
land. to defendanis-. Nos. I to 5 for 


Rs. 1,500 by a registered . deed dated 


210 APPALSWAMMY 0, TATA 


July 6, 1927. Mohammad Rajan Shah died 
subsequently and ithe present suit was 
instituted by Mohammad Chiragh and the 
minor sons of Mohammad Shah and 
Mahmud Shah on January 16, 1931, to 
challenge ihe sale on the giounds: (1) 
that Mohammad Rajan Shah had no au- 
thority to cell the shares of Mchammad 
Shah and Mahmud Shah in the land in 
dispute and (2) thatike sale should ‘not 
bind them inasmuch as it was made with- 
out valid necessiiy and consideration. 
The trial Couit dismissed the suit and the 
decisidn was upheld in ‘appeal by the 
learned Additional District Judge. From 
this decision -the plaintiffs have preferied 
this second appeal. 

The first point urged by the learned 
Counsel for the plaintifis-appellants was 
that Mohammad Rajan Shah had no 
authority tosell the shares of Mohammad 
Shahand Mahmud Shah. The burden of 
proving that he had the authority to do 
so was on the defendants-vendees but it 
appears that no evidence was produced 
by them on this. The learned Additional 
District Judge, has, however, pointed out 
that the endorsement of the Sub- -Registrar 
on the sale deed goes to show that 
Mohammad Rajan Shah who appeared 
before him held a special power of attorney 
‘dated: July 2, 1927, from Mohammad Shah 
and Mahmud Shah. There is a presump- 
tion in Jaw that all official acts are re- 
gularly performed, and when the docu- 
ment was accepted by the Sub-Registrar 
as duly presented there is an initial pre- 
sumption that the document was duly 
presented and that the person presenting 
it was duly authorised tc do so ct. f. 
Chhotey Lal v. Collector of Moradabad (1) 
and Kanhaya Lal v. National Bank of 
India Lid. (2). No evidence was led to 
rebut the presumption and hence there is 
no force in this point. 

As regards the second point, it is 
true that no immediate necessity for the 
sale yas established, but the sale has been 
held to be an act of gcod management 
and as such binding on the plaintiffs. 
The material facts found were that Chiragh 
Shah, father of the vendors had migrated 


(1) 69 Ind. Cas, 44; 44 A514 at p. IJ; AIR 
192% P 0279; 31M LT £8); 27 CW N 407; 2LA 
L J 361; 37 OL J377; 90& A LR 450; 25 Bom L 
R 18 L W 124; (1923) M W N 873; a91 A 375 


(PO 

(9) 75 Ind. Cas. 7; 4 Lah. 284 at pp. 293, 294; AI 
R 1923 PO 114; 45 ML J 497; 33M L T 349; 25 
Bom. L R 1248; 28 O W N 689; 50 I A 162; 400 L 
J1(P O). 
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long ago to the Multan District, The land 
in dispute which is situated in the 
Ferozepore District was under mortgage 
since 1876 fir Rs. 740. It was redeemed 
in 1922, but the vendees found it difficult 
to manage it from the Multan District 
and sold it for Rs. 1,500 in 1927. The 
vendors were patwaris and presumably 
they would not have sold the land after 
redemption unless they had really found 
it necessary to do so. It was alleged 
that the vendors were men of bad charac- 
ter, but the allegation was not proved. 
The major sons of the vendors have not 
come forward to contest the sale and the 
suit has been brought on behalf of two 
of their minor sons and a distant colla- 
teral Muhammad Chiragh, who seems to 
have hardly 
the land. There is a recital in the sale 
deed that the vendors intended to purchase 
other land with the proceeds of the sale 
and this shows that a representation of 
this kind was made to the vendees and it 
might well have been believed by them 
in good faith in the circumstances of the 
case. In view of all these facts I do not 
see adequaie grounds for interference 
with the finding af the learned Additional 
District Judge that the sale was an act 
of good management which was essentially 
a finding of fact. 
I dismiss the appeal with costs. 
Ne Appeal dismissed. 
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PATNA HIGH COURT.--. 
Miscellaneous Appeal No. 127 of 1933. 
July 24, 1933. 

Wort, Acta. C. J., AND KULWANT SAHAY, J. 
APPALSW AMMY, East Paint 
MropaNtcaL DEPaRTMENT—APPELLANT 


VETSUS 
Tue TATA IRON & STEEL Co., LTD. 
— RESPONDENT 

Workmen's Compensation Act (VIII of 1923), 
8. )9— Appendix 2, r. 24— Claim for Compensaticn— 
Commissioners duty to decide on evidence—Summary 
dismissal on basis of medical report, legality of— 
Surgeon's report, admissibility of. 

In a proceeding underthe Workmen’s Compensa- 
tion Act, the Commissioner cannot dismiss a claim 
for - compensation summarily on the basis of a 
letter written by ths Surgeon to the effect that 
the claimant was not entitled to com pensation. 
Whether the claimani is entitled to compensation 
is a matter to be decided by the Commissioner 
after a proper appreciation of legal evidence. 


The Surgeon’s report is not admissible in such 
cases unless the Surgeon himself comes to prove 
it giving an opportunity to the claimant a 


any prospect of inheriting’ 
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necessary, to examine him if the Surgeon is his 
own witness, or cross-examine him if he is a 
witness on the other side. 


M. A. from an order of the Commis- 
sioner under the Workmen's Compensa- 
tion. Act, Jamshedpur, dated March 11, 
1933. 

Syed Ali Khan, forthe Appellant. 

Mr. H. R. Kazmi, for the Respondent. 


Wort, A. C. J.—This is an appeal under. 


the Workmen’s Compensation Act. The 
application to appeal was very consider- 
ably out of time but owing to the extra- 
. ordinary circumstances of the case, the 
time was extended under s. 5 of the 
Limitation Act. 

The claimant made a claim on the 
respondent the Tata Iron and Sileel. Co., 
Ltd. alleging that he met withan acci- 
dent which, I understand, was due toa 
splinter from a drill striking his eyes as 
a result of which his left eye had become 
affected or he had lost his sight. 

From the record of the case it appears 
that the Tata Iron and Steel Co. refused 
to admit the facts alleged by the claimant 
and consequently as the claimant persisted 
in his claim, on March 28, 1930, the 
Commissioner, appointed under the Act, 
ordered a copy of the petition to be sent 
to the Tata Iron and Steel Co. under 
r. 21 of the Rules made under the Work- 
men's Compensation Act, Appendix II, 
Part V. 

It is important to notice this by reason 
of what happened subsequently. There 
was a reply to this notice on April 23 
in which the Tata Iron and Steel Co. 
denied their liability to pay compensation. 


The Commissioner then fixed May 12 
for the taking of evidence: On 
May 16, the Commissioner made this 
order: H~ 


“The witnesses present to-day are of no imi 
portance, The Officer in charge F. A.H and the 
writer of Accidents Reports and General Foreman 
should be called, while Eye Hospital, Oalcutta, 
should be written to with special reference to this 
case.” - 

17, 


On June an order was made 
stating that the Eye Surgeon of Calcutta 
under whose care it appears the claimant 
had been, made a report stating that. 
further examination was necessary and 
on July 1, the final reply from the 
Eye Surgeon in Calcutta was received 
and on that reply the Commissioner dis- 
missed the claim. It is quite clear that. 
this class of cases almost entirely depends 
upon medical evidence,. but this does not 
admit of the procedure adopted by the 
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Commissioner. He acted tupon.a letter 


. written by the Surgeon from Calcutta; 


it purported to be areport which stated 
that the claimant was not entitled to 
compensation. Whether the claimant was 
entitled to compensation was not for the 
Surgeon in Calcutta to state even had he 
been in the witness-box, but it was for 
the Commissioner to decide after a proper 
appreciation of the medical and other evi- 
dence in the case. 
The Workmen’s Compensation Act in 
India is a copy of the English Workmen’s 
Compensation Act; and so far as this 
case is concerned the relevant sections 
are from s. 19 onwards. Section 19 
provides that questions. arising .in any 
proceeding under this Act are referred to the 
Commissioner, and on a proper interpreta- 
tion of that clause, which is referable to 
what has taken place in this case, a claim 
has been made. But as it has been re- 
pudiated by the employer, thereupon the 
jurisdiction of the Commissioner arises. 
S» fur as the procedure is concerned we are 
governed by the ordinary fundamental 
rules of the administration of justice, so 
far as they are not abrogated by the 
Rules made under Appendix II, Part V. 
It is clear in this case that the Commis- 
sioner had no power to dismiss summarily 
the application of the claimant as that 
power is only given by r. 22 on the 
Rules to which I have made reference. 
When once he has issued notice under 
r. 23 the case had to proceed according 
to law and the rule to which I have re- 


ferred. The Commissioner has to record 


issuesin a somewhat summary form, he 
appears to have recorded them in his order 
sheet, he has to maintain under his hand 
a. brief diary of the proceedings; he has 
also in a judgment under r. 30, to state 
concisely his finding oneach of the issues. 
In this case he has contented himself by 
stating that the claimant is not entitled to 
compensation, not by a proper apprecia- 
tion of legal evidence but by merely 
repeating what. the Surgeon in Oalcutta 
had stated in his report or letter. . This 
procedure is not in accordance with law. 
The Surgeon’s report is not admissible, 
unless the Surgeon himself comes to 
prove it, giving an opportunity ‘to the 
claimant, if necessary, to examine him if 
the Surgeon is his own witness or cross- 
examine him if heis a witness on the 
other side, Whatthe result might have 
been had the Commissioner determined 
this case in accordance with law, it ig 
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impossible to say and at this stage, un- 
necessary. What is clear is, that the 
matter was not disposed of in accordance 
with law and therefore the case must be 
remanded for that purpose to the Com- 
missioner. Jt might be convenient here 
to mention r. 30 of Appendix II: of the 
Workmen’s Compensation Rules which the 
Commissioner might think applicable in 
the. circumstances and also to notice that 
by r. 35, certain provisions of the -Code of 
Civil Procedure are made to .apply. 

. The appeal is allowed with costs. 
The case is remanded to the Commissioner 
ic be heard and determined according to 
aw.. ; 

Kulwant Sahay, J.—I agree. 

A. Case remanded. 
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MADRAS HIGH COURT 
Civil Appeal No. 132 of 1926 
April 27, 1933 
; VENKATASUBBA RAO, J. 
 CHIKKANA CHETTY AND anotarr— 
PLAINTIFF8—APPELLANTS 
VETSUS 


t 


DHANAKOTI NARAYANA CHETTIAR ` 


` - AND ANOTHER — DEFENDANTS — 

pme t RESPONDENTS 

- Civil Procedure Code, Act V of J90E), O. XXXII, 
rr, 12, 14—Suit on behalf of minor—Withdrawal 
by minor.on attaining majority—Nezt friends* 
ik tobe indemnified by minor. for costs incurr- 
ed. : ; 

< Where a minor.on whose behalf a suit has. been 
instituted’ by hie next friend attains majority during 


OHIKKANA OHETTY 4, DHANAKOTE NARAYANA CHETTABY 


the pendency of the.suit and elects to abandon the. 


suit, he must ray the costs incurred by the next 
friend, unless he can establish that the action 
was Improperly instituted. 

"Where a suit was instituted for possession of 
certain properties on the ground that the minor 
plaintiff was entitled io them under the terms of 
a will and it was found that the next friends had acted 
bona fide and that they were justified in the minor's 
Interests in putting forward a certain construction 
of the will; > 

. Held, that whatever, might be the true con- 
structio® of the will, the conduct of the next 
friends was eminently reasonable and there was no 
reason to deprive them of’ the costs they had 
actually incurred. Steeden v. Walden (l), relied 
on. 


Appeal against the decree of the District. 
Court of Salem in O. 8. No. 15 of 1923. 


. Mr. T. M. Krishnaswamy Ajjyar, for the- 


Appellants. 

Mr. V. N. Venkatavaradachariar, for the 
Respondents. " 

, Judgment.—The learned District 
Judge has made an order directing the 
plaintiff to pay his next friends a portion 
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only of the costs incurred by them. The 
only question argued in the lower Court 
as wel as here, relates to the costs pay- 
able to the next friends. Are they entitled 
to the full costs incurred by them as 
contended for on their behalf or only to. 
a portion of those costs as held by the 
learned District Judge? There is. a third 
alternative, the one raised in the memor- 
andum of objections, namely, are they 
entitled to no costs at ali? Ordinarily I 
should be reluctant to interfere with the 
discretion exercised by the trial Court in 
the matter of costs; but in this case J 
am afraid - that the lower Court has 
overlooked the plain provisions of law bear- 
ing on the subject. 

On the minor plaintiff attaining majority, 
he elected to abandon the suit and applied 
for its dismissal. Order XXXII, r. 12 (4) 
Civil Procedure Code, provides : 

‘Where the minor elects to ;abandon the suit,- he 
shall apply for an order to dismiss the suit on 


repayment of the costs which may have been paid 
by the next friend.” 


Jam quoting only the material porticn cf 
the section. Under this provision the costs 
paid by the next friend are prima facie 
repayable by the minor. Then follows 
r. 14 of the same order. That refers 10 
where the euit was instituted unreason- 
ably or improperly. The rule says that 
upon the Court being satisfied of the 
unreasonableness or impropriety, it may 
order the next friend to pay the costs of 
all parties or make such other order 
as it thinks fit. Here again, the effect 
of the rule is, that it is incumbent upon 
the minor to show that the suit was 
unreasonably or improperly instituted. 

The point has been fully dealt with in 
the judgment of Evs, J., in Steeden v. 
Walden (1). When a suit by a next friend 
has’ been prosecuted to a hearing but 
proves unsuccessful and the next friend 
is directed to pay the costs of the opposite 
party, has he a right of indemnity against 
the infant? This is the question that 
has been dealt with by Eve, J. The 
learned Judge, after referring to various 
decisions, thus observes : 

“These and other decisions, whereby property 
of the infant under the control of the Court has 
been made avaliable to recoup the next friend, 
proceed upon the footing that the infant is prima: 
facie liable to indemnify the next friend against 
costs properly incurred on his behalf, and they 
show that such liability ought to, and will be 


enforced in all cases where the Court is satisfied 
that the litigation has been prompted by motives 


(1) (1910) 2 Oh. 393;-72 L J Oh. 613; 103 L T 
135; 54 S J 681; 26 T L R 590. 
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‘of benevolence towards the infant and has been 


conducted in his interest with diligence and 
propriety.” 


But there is a passage in this judgment 


which has a more direct bearing on the 


point to be decided: 

“Nor must it be overlooked that an infant attain- 
ing full age pendent lite and abandoning the suit 
must pay the costs of the next friend, unless he 
aE establish that the action was improperly institut- 
ed.” 


The law, as enunciated here, is embodied 
in the rules of the Code of Civil Pro- 
cedure to which I have referred. 

In the light of this principle, can the 
judgment of the lower Court be upheld? 


-The learned Judge finds the conduct of 


The 
He 


the next friends to be bona fide. 
suit, he holds, was not premature. 


-holds further that it was incumbent upon 


the next friends under the will to reduce 
the minor's property to possession. The 
only point of doubt was, whether the 
minor was entitled only to a moiety of 
the residue or to the whole of it. The 
next friends framed the suit upon the 
footing that the minor was instantly 
entitled to the entireresidue. The learned 
Judge seems to think that the consiruc- 
tion of the will b7 the next friends was 
wrong. lam not here concerned with 
cons:ruing the provisions of the will; nor 
would it be proper for me to do so in 
this action. Mr. T. M. Krishnaswamt 
Ayyar for the appellants contends that 
the minor in the first instance takes the 
entire residue, subject to his giving up 
a moiety on a subsequent event happen- 
ing. The question is not, whether the 
construction suggested by him is right 
or wrong but whether or not the next 
friends were justified in the minor's 
interests in putting it forward. I am 
clearly satisfied tha‘ the next friends’ 
conduct was eminently reasonable and 
no reason has been shown to deprive them 
of the costs they have actually incurred. 
The Judge himself refers to the fact 
that the next friends desired to state a 
case by agreement for the dezision of 
the Court but it was the defend- 
ant (executor): that did not agree to that 
course. 

In the result, I must give effect to the 
right of indemnity which the next friends 
have against the minor. They are entitled 
to the full costs paid by them, which 
are set out at p. 20 of the printed 
papers. I must remark that although 
the suit was valued at Rs. 42,000 odd, 
the fee shown as having been paid to the 
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320, a very 


LABHA MAL 


Pleader was only about Rs. 

moderate sum. l i 
The appeal is allowed with costs -and 

the memorandum of objection is dismissed 

but without costs. ws 
A. - Appeal allowed. 
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_ LAHORE HIGH COURT - ki 
Kirst Civil Appeal No. 3061 of 1927 . 
June 10, 1933 
SHADI Lat, C. J., AND ABDUL 
QADIR, J. : 
BHAG SHAH-—PLGAMNTIFE — 
APPELLANT | ; 
j VETSUS i 
Lala LABHA MAL AND OTAERS— 
DEFENDAN rs—RESPONDENTS 

Court Fees Act (VIL of 1970), Seh, II, Art 17 (6)— 
Appeal—Claim for interest after suit disallowed. by 
lower Court—Proper court-fee—Mortgage suit—In- 

terest, whether charge. ~~. > 
Where interest after the date of suit not allowed by 
the lower Court is claimed in appeal it is necessary 
to pay court-fee either on thesum due up to the 
date of the appeal or at least a court-fee of Rs, 10 
as provided by Art. 17 (6) of the second Schedule 
to the Court Fees Act, 1°70. Damodar Prasad ‘v. 
Hardeo Prasad (1) and Bhawani Prasad v. Kutub- 
un-nissa Bibi (2,referred to. i 
In a mortgage decree interest on the mortgage 
amount should be mads a charge on the property. 


F.C. A. from the preliminary decree of 
the Senior Subordinate Judge, Gujranwala, 
dated August 18, 1927. : 

Messrs. Mehr Chand Mahajan and H. C. 
Kumar, for the Appellant. 

Messrs. D. Mehr Chand, S. L. Puri, 
Kashi Nath Aggarwal, and Mr. Fakir Chand 
for Mr. Badri Das, for the Respondents. . 


Abdul.Qadir, J—Lala Labha Mal. of 
Hafizabad, District Gujranwala, mortgaged 
nine shops and some land measuring 176 
kanals 15 marlas to Bhag Shah, alias 
Bhag Mal, on August 28, 1923, for Rs. 15,000. 
The conditions of the mortgage were that 
the possession shall be with the mortgagee; 
that the mortgagors shall pay intefest at 
the rate of 1 percent. per mensem after 
every three months; otherwise they shall pay 
compound interest, that the income of the 
mortgaged property shall be credited 
towards interest; and that the mortgagors*” 
shall have power to redeem the mortgaged 
property after two years. On the same 
date a rent deed for the nine shops 
(Ex. P. 5.) was executed by Labha Mal in 
favour of Bhag Shah, promising . to pay 
Rs. 137-3 per mensem as the rent of the 
shops. The kabuliyat Ex. P-2 was also 
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executed by Labha Mal on account of the 
agricultural land, promising to pay a net 
profit of Rs. 150 for the year. 

After the above transactions Labha Mal 
sald all the mortgaged shops, to his father- 
in-law Nand Lal, by a sale deed, dated 
October 13, 1923. On October 20, 1924, 
another sale deed was executed by Labha 
Mal in favour of Lala Mehr Chand and 
Lala Ram Chand by which the land 
mortgaged to Bhag Shah was sold to the 
said two persons. 

On October 26, 1926, Bhag Shah brought 
'a suit against Labha Mal and his vendees, 
claiming Rs. 15,0.0 as principal and 
Rs, 6,957-12 as interest and allowing 
Rs, 455-4 as the sum received by him out 
of the above amount and adding annas 8 
on account of the expenses of a notice, his 
claim was for Rs. 21,506: He prayed for a 
decree with costs and claimed interest at 
the rate of 1 per cent. per mensem from the 
date of the suit tothe date of realization 
of the decretal amount. He also prayed 
that, in case the decree for the amount 
claimed and costs cannot be satisfied out 
of the proceeds of the auction sale of the 
morgaged `“ property, a decree for the 
balance may be passed against the remain- 
ing property and the person of Labha Mal 
defendant No. 1. 

The learned Senior Subordinate Judge 
gave the plaintiff. a p-eliminary decree tor 
the principal sum against the mortgaged 
property, but held that the said pr perty 
was not responsible for the amount of 
interest and for that he made Labha Mal 
personally responsible, 

The plaintiff preferred an appeal to this 
Court and urged that the whole of the 
decree, including costs, should have been 
made a charge on the mortgaged 
property and interest ought to have been 
allowed to him from the date of the suit up 
to realization of the decree. 

We have been addressed on behalf of the 
appellant by Mr. Mehr Chand Mahajan, and 
Mr. Fakir Chand, who appears on behalf of 
Mr. Badri Das, has argued the case for 
Lebha Mal, respondent No, 1. Mr. Mehr 
Chand Diwan appears for respondents 

Nos. 2 and 3, sons of Nand Lal, Mr. Shambhu 
Lel Puri appears for respondents Nos, 4 
and 5. 

Mr. Fakir Chand states that the decree 
has really been satisfied and that the 
appellant has in fact realised more than 
his due, has filed an affidavit from his 
client stating that the decree-holder has 
realized Rs. 16,087-14 out of the sale pro- 
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ceeds of the shops in the course of the 
execution of his decree and has got 
Rs. 6,408 from Labha Mal by getting a 
decree in favour of Labha Mal against 
Inayat Ullah and others attached. Mr. 
Mehr Chand Mahajan states that accord- 
ing to his information, Rs. 15,000 have 
been realized from the sale of the shops 
and Rs. 6,408 fram Labha Mal, 7. e. 
Rs. 21,408 in allard that Rs.1,952-7 are 
still due. In view of the affidavit filed by 
the other party, however, he says that he 
has no objection to credit being given to 
the other side for any amount shown to 
have been actually paid to the decree- 
holder, but he contends that the Court below 
erred in not allowing interest to be a 
charge on the mortgaged property and in 
not making costs also a charge onthe same 
and urges that this mistake should be 
rectified. He also urges that interest from 
the date of the suit to the date of the 
realization of the decree should be allowed. 
With regard to this latter prayer, an 
objection is raised by Mr. Fakir Chand,- 
that any claim for interest for the period 
above-mentioned should not be entertained 
in appeal, as no court-fee has been paid on 
account of this relief. He adds that even 
if it is argued thatthe nature of-this relief 
was uncertain, the plaintiff should at least 
have paid ad valorem court-fee on the 
amount of interest due up to the date of 
the appeal, as this could be easily calculat- 
ed. It isadded that he should, in any case, 
have paid a court-fee of Rs. 10 and as he 
failed to do so, itis urged that he should 
allowed to make up this deficiency at this 
late stage and his prayer in this behalf 
should be rejected. 

So far as the contention of Mr. Mehr Chand 
Mahajan that the interest allowed should 
have been made a charge on the mortgaged 
property is concerned, I think it must 
prevail. A reference to the terms of the 
mortgage deed clearly shows that the 
contract between the parties was that 
interest would be a charge on the property. 
The decree in favour of the plaintiff should 
have been prepared on that basis and 
though [ am not sure whether the correction 
of this mistake would materially affect 
the case of the plaintiff, I think a correct 
decree on that basis should be prepared 
and costs should also be made a charge on 
the property. 

The Counsel for the two sets of vendees 
argued that their clients were bona fide 
purchasers for value and their interests 
should not suffer by the property being 
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charged with interest and costs. Mr. 
Mehr Chand Mahajan points out rightly, 


in my opinion, that though he questions the ' 


bona fides of the sales in favour of the 
vendees, he is not concerned with the rights 
of Labha Mal and his vendees inter se and 
is entitled to follow the mortgaged pro- 
perty for the full satisfaction of his claims 
under the mortgage. 

As regards the question of interest after 
the date of suit, I am afraid the 
prayer in para 2 of the grounds of 
appeal’ must fail because no court-fee for 
this relief has been paid. Though it has 
been laid down in some cases cited by 
Mr. Mahajan that no court-fee is necessary 
on the claim for interest from the date of 
Suit to the realization of the decree, yet 
he admits that the trend of the decisions 
In the various High Courts on this point 
is in favour of court-fee being necessary, 
either on the sum due up to the date of the 
appeal or at least a court-fee of Rs. 10 as 
provided by Art. 17 (6) of the Second 
Schedule to the Court Fees Act, 1870. The 
case of Damodar Prasad v. Hardeo Prasad 
(1) is an authority for the view that ad 
valorem court-fee should be paid on interest 
pen ‘ente lite not allowed by the lover Court 
on the amount that can be ascertained at 
the time of the appeal. The case of 
Bhawani Prasad v. Kutab-un-Nissa Bibi 
(2) lays down that a proper court-fee pay- 
able on the memorandum of appeal in the 
sult. up to ihe date of realization of the 
decree as prayed for is Rs. 10. In this case 
neither an ad valorem court-fee on the 
amount claimed; up to the date on which 
the appeal was instituted has been paid, 
nor a court-fee of Rs. 10. Mr. Mehr 
Chand Mahajan offers, on behalf of his 
client, to make good the defiziency now, 
but Ithink itis too late to allow him to 
do so, and under the circumstances no 
interest from the date of the institution of 
the suit to the realization of the decree can 
be allowed. 

As this appeal succeeds only in one 
respect and fails in another, I think it 
would be fair to allow the parties to bear 
their own cocts. 

Shadi Lal, C. J—I concur. 

A. Order accordingly. 

(1) 131 Ind. Cas. 253: 52 A 1629; (1931: A L J 233; 


Ind Rul. (1931) All 365; A I R 1931 All 351. 
(2) 27 A 559; A WN'1905, 84; 2 A L J 263, 
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PATNA HIGH COURT 
Crvil Appeal No. 87 of 1932 
September 22,1933  ° 
Wort, AcTa. O. J., ano KULWANT SAHAY, J, 
RADHA KISHUN AND orHErs— 
DEFENDANTS — APPELLANTS 
* VErSUS 1a 
SUNDER MAL AND oTHERs— 
PLAINTIFFS—ReESPONDENTS 
Easements Act (V of 13 2), s. 15 - Evidence of long 
enjoyment in a particular way— Prescriptive right, 
if made out—Prescription as between tenants of 
same landlord, if possible. ; i 
Where there is evidence of long enjoyment 
in a particular way, it is the habit and duty 
of the Court so far as it lawfully can, to clothe,the 
fact with right Moody v. Steggles (1), referred 
to. 
There cannot bea prescription by one tenant 
against another tenant of the same landlord. 
C. A. from a decision of the Sub-Judge, 
Motihari, dated March 17, 1932. 
Sir Sultan Ahmad and Mr. A. K. Mitra, 
for the Appellants. 
Messrs. P. R. Das, B. C. De and P. N. 
Gour, for the Respondents. 


Wort, Actg. C. J.—This is an appeal by 
the defendants in an action in which the 


plaintifis claimed a declaration that they 


were entitled to irrigate their village in 
the manner to which I shall in a moment 
refer. The action was undefended in the 
Court below. The defendants filed a written 
statement and asked for: an adjournment 
of the hearing but not succeeding in this 
application they took no further part in the 
proceedings. A subsequent application was 
made to set aside the judgment and decree. 
That also having failed, there was no appeal 
and consequently that matter has now been 
finally disposed of. There was an applica- 
tion made to this Court to be allowed to 
adduce evidence which the defendants 
state they were unable to adduce in thé 
Court below but this was not pressed. The 
Fard abpashi of defendants village was not 
produced, the plaintiffs agreeing to allow 
the defendants to produce the Fard abpasht 
of their village. 

The plaintiffs are the purchasers of the 
birit rights in the village Jabdi, the plaint- 
ifis Nos.5 and 6 being the representative 
tenants wh) joined in the action under | 
O. I, r. 8, Civil Procedure Code. The defend- 
ants’ village is known as Beheri. It is 
situate on the banks of the river Rangt 
to the north and east of the plaintiffs’ 
village. The defendants are therefore 
riparian proprietors as regards the Rangi 
river anda part of the plaintiffs’ village 
abuts onto the river but with that part 
we are not concerned in this action; we 
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are concerned with the more northerly 
part of the village which is bounded on 
the east by the defendants’ village, thus 
shutting off the plaintiffs’ village from the 
river Rangi and it is also bounded on the 
north by Beheri. The defendants are also 
biritdars as regards Beheri. 

The plaintiffs’ case is that from time 
immemorial thev erected a bandh in the 
river Rangi at the north-eastern corner of 
the defendants’ village, revisional survey 
plot No. 808 and the water thus collected 
proceeds through a ditch which the plaintiffs 
made in revisional survey plot No. 807. 
The water coming through this ditch leads 
into the pyne plots Nos. 805 to 814. They 
then proceeded to erect a bandh at plot 
No. 91 and through a system of pynes 
irrigating their village to the south. The 
village Jabdi to the north is also irrigated 
torough. a system of pynes. The defend- 
ants in the exercise of their riparian rights 
have erected a bandh on the river near plot 
No. ‘722. The water flows eventually 
through pyne No. 718 and into pyne plot 
No..814, which I should have stated was 
a pyne. belonging to the defendants. There 
‘was another bandh between the two men- 
tioned, that is the plaintiffs’ and the de- 
fendants’ erected towards the north-east 
of plot No. 761. -This was, about 1913, 
a-kuicha bandh and was a method of assist- 
ing the irrigation through the system of 
pynes to which I have already referred of 
the defendants’ village. This was done by 
a-Mr. Ammon who was the manager of the 
thikadar of the Beheri village and part 
of the plaintiffs’ case -is that this kutcha 
bandh was erected with the consent of the 
thikadar who was then in possession of the 
plaintiffs’ village. The plaintiffs claim to 
irrigate their village from this pyne plot 
‘No. 814 not only with the water collected 
there as a result of the erection by them of 
the bandh in plot No, &08 but also with the 
water in pyne No, 814 as a result of the erec- 
tion of the two bandhs by the defendants 
which I have mentioned. Thatis to say, they 
‘claim the use of the surplus water in pyne 
No. 814 after the defendants have 
irrigated their village. There was a letter 
‘produced in the case which was written in 
1913 by Mr. Ammon which has given rise 
tosome controversy .before us. 

There are one or two facts which it is 
important to notice and akout which there 
is no dispute; first that the fallis from the 
north to the south, that is to say the water 
‘entering the pynes of the defendants’ village 
would flow through their village towards 
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the south and eventually into the pyne 
No. 814’ and then if allowed to proceed 
through the southern part of the defendants’ 
village and into the’ plaintiffs’ village; that 
the northern part of the plaintiffs’ village 
could not “be irrigated artificially other 
than by the system which the [plaintiffs 
set up in their case. This latter fact is 
admitted by the defendants although from 
the revisional survey map it would seem 
that the river system formed either by the 
main river Rangi or its tributaries would 
lead one to suppose otherwise. The Fard 
abpasht of Beheri village discloses the 
system of irrigation from the Rangi river 
but the Fard abpashi of the plaintiffs’ 
village gives no particulars of any method 
of irrigation and the plaintiffs’ case was 
that when the defendants discovered this 
omission they began to interfere with the 
rights of the plaintiffs. "With regard to 
the facts constituting the alleged interfe- 
rence by the defendant of the plaintiffs’ right 
there is no dispute. We are therefore con- 
cerned ‘only with the question of whe- 
ther the plaintiffs by their evidence have 
established that the Fardabpashi is 
erroneous with regard to its silence on the 
question of the alleged irrigation rights of 
the plaintiffs. Being undefended of course 
there was nocross-examination of the plaint- 


iffs’ witnesses. ;His Lordship dealt with 
the evidence and proceeded]. In the 
state of the evidence I agree with the 


learned Subordinate Judge that the plaint- 
iffs have established that their system of 
irrigation from time immemorial has been 
as they allege. 

The plaintiffs’ case as framed in the 
plaint and as argued before the learned 
Suberdinate Judge was based on prescrip- 
tion. Itis however admitted by the learn- 
ed Advocates who appear on behalf of the 
parties in this Court that the two villages 
at one time were held by the same proprie- 
tor and it was contended by the defendants 
that as the parties were merely biritdars 
they were merely tenants and that one 
tenant could not prescribe against another. 
The actual position of the parties is not 
established. Whether there was a reversion 
in the proprietors placing the plaintiffs and 
defendants in the position of tenants has 
not been shown. Had that position been 
established T think it would be necessary 
for me to holdthat as there could not bea 
prescription by one tenant against another 
tenant of the same Jandlord the plaint- 
iffs’ case would have to fail. An alternate 
case of a presumption of a grant or reserva: 
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tion of a right was argued on the basis of 
the admitted fact that at one time there 
“was unity of possession. But apart 
‘from the admission as to unity of pos- 
session there is no evidence as 
to whether the conveyance of the plaint- 
iffs’ village was first in point of time neces- 
‘sitating a presumption of a grant or whe- 
‘ther the conveyance of defendants’ village 
“was prior to necessitating the implication of 
areservation, nor is there any evidence as to 
whether the system of irrigation set up by 
the plaintiffs came into existence during the 
unity of possession. - 

In my opinion therefore the plaintiffs’ case 
must rest on a prescriptive title. In a case 
such as the present, where there is evi- 
dence of long enjoyment of the village in 
a particular way, it is the habit and duty 
of the Court, so far as it lawfully can, to 
clothe the fact with right: See Fry, J., 
in Moody v. Steggles (1). I would therefore 
come tothe conclusion that the irrigation 
of the plaintiffs’ village in the manner al- 
leged was by virtue of an easement granted 
‘by defendants’ predecessor in title to the 

. plaintifs. The Subordinate Judge has 
ordered the pynes to be restored to their 

. former level of which there is no evidence. 
In the circumstances therefore the case will 

go back to the Subordinate Judge for the 
purpose of ascertaining the level (by ap- 
pointing a Commissioner if necessary) at 
which the defendants’ village can be irrigat- 

‘ed and which will give effect to plaintiffs’ 
right to use the surplus water for the pur- 
pose of irrigating their village. “In other 

-respects the decree will stand and the 

‘appeal will be dismissed with costs. 

-= Kulwant Sahay, J.—I agree. 

a AN Order accordingly. 


ot) (1879) 12 Oh. D 261; 48 L J Ch 639; 4: L 
a, i | 


MADRAS HIGH COURT 
Second Civil Appeal No. 622 of 1929 
May 10, 1933 
PAKENgdAM WALSH, J. 
KIRSHNASWAMI PILLAI-—DEFENDANT — 
APPELLANT 
TETSUS 
~ JANAKALAXMI AMMAL AND ANOTHER— 
PLAINTIFFS - RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 82— 
Mortgage of several items—Purchaser of one item 
paying whole debt to avert sale—Right to contribu- 
tion from purchasers of other items—Right to claim 
- interest and five percent. paid tn purchasers. 
- A mortgaged items X,Y and Z to B.° He sub- 
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, sequently sold Y toC. D purchased item X. The 


mortgagee’s legal representative brought all th 


- items to sale undera decree obtained: on the mort- 


gage. C paid the entire amount and -brought a 
suit for contribution. It was contended that after 
the order for sale the mortgage debt was extingui- 
shed and s. 82 of the Transfer of Property Act, was 
inapplicable : 

Held, (4) that anowner of property getting, a 
mortgage sale set aside under such circumstances 
can sue for contribution in respect of the amount 
von he has paid to satisfy the mortgage 

ebt; 

(it) that the debt was the amount shownin the 
sale proclamation and so, interest included in this 
amount was also payable; 

(tii) butthe five per cent. paid as compensation 
to the disappointed purchaser was notan item on 
which contribution could be claimed. . Bhagwan 
Singh v. Mazhar, Ali Khan (2) and Ramabhadrachar 
v. Srinivasa Ayyangar (3), referred to, 


S. A. against the decree of the District 
in Appeal Suit 
No. 225 of 1927 preferred against: the 
decree of the Court of* the Subordinate 
Judge of Cuddalore in Original Suit No. 4 
of 1927. 

Messrs. N. S. Srinivasa Ayyar and G. 
Jagadesa Ayyar, for the Appellant. 

Messrs, K. Balakrishna Ayyar and 
K.Chandrasekara Ayyar, for the Respond- 
ents. 


Judgment.—lIirst defendant is the 
appellant in this second Appeal. The 
suit was one for contribution against 


defendants Noz.1 and 2. Three proper- 
ties whichwe may call A, B&C were 
were owned by one Sundara Reddi, who, 
on November 28,1918, mortgaged them to 
one Viswanatha Reddi. Sundaram Chetti 
sold property Bon December 1, 1919 and 
and plaintif ultimately purchased it. | 
Sundaram Ghetti was adjudged insol- 


. vent and first defendant purchased pro- 


perty A from the Official Receiver. 
sequent to the purchase 
by first defendant 


Sub- 
of property A 
a sult was filed on 


- December 4, 1923, by the legal representa- 


tives of the mortgagee. In that suit plaint- 
iff was fifth defendant and the @resen 
appellant was second defendant. `- = 

A preliminary decres was obtained 


-which fell to the share- of one of the 
mortgagee’s legal representatives. He 
got a final decree and brought all the 
mortgaged properties ta sale. The pro- 


perties were sold and plaintiff paid off 
the entire mortgage amount and got the 
sale set aside. The suit was brought by 
him for contribution to the extent to which 
the other. shares are-liable. The trial 
Court gavehim a decree which was 


‘confirmed by the lower Appellate Court, 
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first defendant prefers this second 
appeal. Two grounds are taken on 
appeal: 


(1) That after the passing of the order 

. for sale the mortgage debt is extinguished 

and becomesa decree debt, Consequently 

s. 82 of the Transfer of Property Act is 
not applicable. 


(2) In any case interest and the ð per 
cent. compensation to/ the disappointed 
buyer are inadmissible. 


The trial Court has dealt elaborately 
with the first point and the lower Ap- 
pellate Court agrees with it. It is how- 
ever unnecessary to discuss the matter 
here because it has been settled in a 
judgment of the Privy Council since deli- 
vered and reported in Ganesht Lal v. 
Charan Singh (1). This case is on all 
fours with the present and shows that an 
owner of property getting a mortgage 
sale set asids under such circumstances 
can suefor contribution forthe amount 
which he has paid to satisfy the mortgage 
debt. Itis also authority for the proposi- 
“tion thatthe debt is the amount in the sale 

proclamation so thatthe interest included 
in this amount is also payable. There 
remains only the qcestion of the 9 per 
cent. compensation. The lower Appellate 
Court has dealt with this briefly in para. 3 
of its judgment where it says; 
“no authority has been cited in support ofthe proposi- 
tion that when the mortgage debt hasripened into a 
decree and has ‘proceeded to sale, the subsequent 
accretions are beyond the pale of contribution. The 
subsequent accretions whether by way of interest or 
by way of costs partake of the character of the 
original debt.” 


As regards interest the Privy Council case 
confirms the view, butI cannot see how 
the 5per cent. paidto the disappointed 
buyer can possibly come under s. 82 of 
the Transfer of Property Act. It isnot a 
charge on the property and can never 
become one because if it is not paid 
down the sale is not cancelled. Section 
89 deals entirely witha charge on pro- 
perty and not with person. In any Case 
ethe money does not go to the decree- 
holder, as such. There is also authority 
for the view thatthe 5 per cent. cannot 
be an item on which contribution can 
be claimed: See Bhagwan Singh v. Mazhar 


(1) 124 Ind. Cas. 911; 52 A358; (1930) AL J 
753; 34 OWN 661; Ind, Rul (1930) P O 287; A I 
R 1930 P 0183; 32Bom. L R 1!46; 59 ML J 177; 
52 CLJ 117; 32 L W 19(P 0). 
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Ali Khan (2). The poundage is allowable 
asa claim for contribution: vide Ram- 
abhadrachar v. Srinivasa Ayyangar (3). 
The appealis allowed so far as contribution 
under the item 5 per cent. (Rs. 202-4-0) is 
concerned and is otherwise dismissed. 
_Appellant will pay and receive propor- 
tionate costs in this appeal and will 
recover proportionate ccsts in the Courts 
below. ; 

A. Order accordingly. 
aye 23 Ind. Cas. 33°; 36 A 272 at p 276; 12 ALJ 


(3) 24 M 85. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 611 
of 1933 ; 
September 12, 1933 
BENNET, J. 
ANWAR ULLAH—APPELLANT 
versus ` 


EMPEROR— OPPOSI re Party 

Penal Code {Act XLV of 1860), s. 409—Clerk of 
many year's service and in position of trust embez- 
zling large sums of money—Sentence of five years’ 
rigorous imprisonment, if too severe—Criminal Pro- 
cedure Code (Act V of 1898), s. 19.—Clerk in District 
Board Office— Whether a servant of ithe Local Gov- 
ernment—Sanction for prosecution, if necessary. 

Where the accused who was a person having put 
in many years’ service and wasin a position of 
trust and wasnot a young man who might have 


heen led away easily, embezzled large sums ‘of 
mecney end was sentenced to five years’ rigcrous 
imprisonment: | 

Held, that under the circumstances the sentence 


wasnot too severe, |p. 221, col, 1.] 

After the change introduced inthe U. P District 
Boards Act in 1922, clerks in the District Board 
Otfce ceased.to be servants of the Local Government 
and sanction uncer s. 197, Criminal Procedure 
ae ama necessary for their prosccution |p. 219, 
Col. 1. 

Cr. A. from an order of the Sessions 
Judge, Azamgarh, dated June 17, 1933. 

Mr. K. D. Malaviya, for the Appellant. 

The Government Pleader, for the Crown. 

Judgment.—This is a criminal appeal 
on behalf ofone Anwar Ullah who has been 
sentenced lo five years’ rigorious impri- 
sonment concurrently on three charges 
under s. 409, Indian Penal Code and sen- 
tenced to pay certain fines. The accused 
was a Clerk in the District Board Office 
at Azamgarh and thecharges are that on 
December 11, 1928, he drew a cheque for 
Rs. 2490 fromthe treasury in cash and on 
April 16,1929, he drew a cheque for 
Rs, 1,930 in cash, and on April 20, 1929, he 
drew a cheque for Rs. 644 in cash and that 
he committed criminal breach of trust of 
all these amounts. l i 
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The first argument which was addressed 
tome was that sanction of the Local 
Government was necessary for this prosecu- 
tion under s. 197, Criminal Procedure Code. 
That section lays down that sanction is 
necessary in the case ofa public servant 
who is not removable from his office save 
by or with the sanction 
Government or some higher authority and 
who is accused of any offence alleged to 
have been committed by him while acting 
or purporting to act in the discharge of 
his official duty. The lower Court has 
followed certain rulings and held that the 
actions in question were a breach of official 
duty and could not be said to be com- 
mitted inthe discharge of official duty. 
That question has not been argued before 
-me because the previous question has been 
argued whether the accused is removable 
only with the sanction of the Local Govern- 
ment. The accused was originally a clerk 
in the office of the Collector and it has 
been assumed that a clerk in the office 
of a Collector is only removable with the 
sanction of the Local Government, but no 
authority has been shown for that proposi- 
tion. Learned Counsel argued that the ac- 
cused, who is a clerk inthe District Board 
Office, is on transfer from the Collector's 
Office. Learned Counsel referred to s. 85 
of the U.P. District Boards Act ‘XX of 1922) 
which states that a Board shall contributé 
to the pension and leave allowances of 
any servant whose services are lent or trans- 
ferred by the Governmenié to the Board; 
and under the same section it is provided in 
sub-s. (3) that inthe case of such a servant 
the Board shall not, without the assent. of 
Government, dispense with the service of or 
reduce the pay of, or punish any such ser- 
vant. This sectionis headed “special pro- 
visions as to certain servants.” In s. 86, 
there isa provision made on the ordinary 
servants ofthe Board thatthe Board is en- 
titled to establish and maintain a provid- 
ent fund on behalf of its servants, Learn- 
ed Counsel argued that the words“lent or 
transferred” indicated either a temporary 
loan of a Government servant or a perma- 
nent transfer. [I do not consider that this 
meaning can be applied to the word 
“transfer” in this section. The word 
“transfer” is used in the Financial Hand 
Book, Vol. II, Part VII, Chap. XH, for 
Government servants who are transfer- 
red to Foreign Service. “Foreign Ser- 
vice” is defined in Chap. II, s. 9 (7) asser- 
vice in which a Government servant 
receives. his ‘substantive pay with the 
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sanction of Government from any source 
other than the general revenues of India. 
It will be noted that for foreign service 
there must be a sanction of Government. 
There is no such sanction in the case of 
the present accused. In my opinion 
Chap. XII of the Fundamental Rules in the 
Financial Hand Book dealing with Foreign 
Service refers tothe case of Government 
servants whoare transferred to Foreign 
Service where the transfer is not perma- 
nent. Inthe case of Government servants 
who are transferred permanently from the 
service of Government there is no con- 
nection which remains -between such 
a servant and Government, Examples of 
this willbe foundin the case of certain 
Officers of Government who have left the 
service of Government of India and who 
are now employed in the service of the 
Colonial Office in Africa or elsewhere. 
It is of course possible that such officers 


‘might besent on transfer under the con- 


ditions of Chap. XII, but there are cases 
inwhich such transfers are not under 
Chap. XII and are permanent. An exact- 
ly similar case arises from the use of 
the word “transfer!” in the Transfér of 
Property Act. A transfer may be one 
which is permanent such as a sale deed 
in which case after the transfer the subject 


ofthe transfer hasno longer any con- 
nection with the former owner. On the 
other hand the transfer may be for 


a limited time, such as the case ofa lease. 
The transfer which is contemplated by 
the Financial Hand Book Chap. XI and 
by s. 85 of the District Boards Act is a 
transfer which isnot of a permanent 
nature. Forthat reason I consider that 
the word “lent” is added to the word 
“transfer”. The word “lent” is not a word 
which is found in the Financial Hand 
Book orin the Civil Service Regulations, 
It is apparently introduced intothe Act 
to indicate that the word “transfer” is used 
in the Act inthe sense of a tempérary 
transfer. Before leaving these Manuals 
Iwill point outthat the Civil Service 
Regulations, para. 802, provides for con- 
tributions for pensions from the adminis- 
trators ofthe local fund for their per- 
manent employees. It was under thig 
rule that the contributions from the accused 
have been taken according to an entry 
in his own handwriting in hisservice book. 
On the other hand a contribution in the case 
of persons transferred is levied under 
Art. 770 of the Civil Service “Regulations. 
Further, in the annual-list of the- District 
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‘Board employees the accused has been shown 
as a permanent employee. On the other 
‘hand the nameofthe accused does not 
appear in the list of permanent employees 
‘in the Collector's Office. L would also 
refer to the orders which were passed for 
‘the appointment of this accused. At the 
time of the appointment of the accused 


‘on April 6, 1914, the District Board was a’ 


‘branch of the Local Government’s ad- 
ministration. The Chairman of the Dis- 
. “trict Board was also the Collector. There 
isa note, dated August 29, 1914, made by 
‘the Collector to the General Superinten- 
‘dent of his Office as follows: — “The Secret- 
‘ary, District Board, wishes to get rid of 
Ghanddrabhushan Lal who has been work- 
‘ing very badly of late. He would like an 
English knowing man. Could he be 
exchanged with M. Anwarullah without 
“inconvenience?” Onthis the Office took 
‘objection to Chandrabhushan Lal, and the 
‘Collector asked for another arrangement. 
Another arrangement was then suggested. 
In that other arrangement the General 
t uperintendentreferred to the “trarsfers” of 
“Anwarullah: On this learned Counsel argued 
that a temporary transfer was intended, But 
I consider that there was no intention of a 
temporary transfer because the Collector 
has noted that he is to come in the . place 
of a man who was no longer wanted by the 
Board. The final orders of the Collector is: 
“Approved. Orders may be issued accord- 
ingly. September 6, 1914.” This shows that 
the Collector approved ofthe permanent ap- 
pointment of the accused in the District 
‘Board. There was no question of a temporary 
appointment or the services of the accused 
being lent. Now a change was introduced 
in the District Boards Act in 1922 and by 
virtue of that Act the District Board ceased 
to bea branch of the Local Government 
administration and the District Board 
became a local body merely under the 
control of the Local Government.. The 
clerks who were inthe District Board ceased 
to be servants of the Local Government. 
For these reasons I consider that in the 
present case the accused does not come 
under s. 197, Criminal Procedure Code and 
no sanction of the Local Government is ne- 
cessary for his prosecution. 


As regards the merits of the case the de- 
fence put forward by the learned Counsel 
on behalf of the. accused was that he was 
told by the Secretary of the District Board 
to draw these cheques and that he drew 
the cheques and gave the money to the 
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Secretary of the District Board in cash. 
It is admitted that there is no ° evidence 
for the claim of tke accused that he paid 
cash to the Secretary of the District Board. 
There is evidence zhat the accused made 
alterations in the cash. book and other 
records and also erasures, For example, 
he altered the amount of Rs. 82-13-3, which 
was Shown in the register of the District 
Board for the date of April 20, 1929, as the 
total income of the District Board for that 
date. The accused made a fictitious entry 
to show that he had deposited the sum of 
Rs, 644 in the treasury. He altered the 
figures of Rs. 82-12-3 -to Rs. 782-138-383. 
Learned Counsel for accused stated that 
the accused did not understand the nature 
of this act in making this alteration and 
in making erasures. The plea put for- 


ward on behalf of ‘accused .was that he 
committed all these acts innocently and 


did not understand that anything impro- 
The accused was 
the accountant of the District Board. I 
find it impossible to accept the conten- 
tion that he did not understand that these 


alterations and erasures which he made 
‘were intended to conceal criminal breach 


of tryst. It is also shown that none of the 
amounts for which ths -accused drew 
cheques p should have been drawn by 
cheques’ at all. These amounts. should 
have been the subject of book payments 
or payment by .R.T.-R’s. In regard to 
items Nos.-l and 2 there is an amount of 
Rs. 1,130 which is the contribution of the 
District Board to the Dufferin fund. This 
contribution in the first charge was for 
the year 1928-29, and in the second charge 
for the year 1929-30. The ¿mounts were 
not received by the Dufferin fund and a 
series of leiters were addressed from 


the Dufferin fund to the District 
Board. No reply was received .to 
these letters and reminders. Learned 


Counsel has argued that in the previous 
year also 1927-28 a similar amount of 
Rs. 1130 had been misappropriated and 
his argument was chat it was impossible 
that the Chairman of the District Board 
and the Secretary would not become 
aware of these criminal breaches of trust. 
It is apparent from the evidence of these 
gentlemen that there was a great deal of 
carelessness in regard to affairs in the 
District Board Office and that the two 
Chairmen who’ are both legal gentlemen 
were apparently incapable of taking the 
smallest precautions in regard to the ad- 
ministration of the District Board. The 
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thequesin question are stated to be signed 
3y the Chairmen and the Chairman ap- 
darently signed these cheques without 
jiscovering that such payment should not 
be made by cheque at all. Also the 
Jhairman apparently- received the dak but 
lid not open it and took notrouble to see 
whether the funds of the District Board 
were being misappropriated or properly 
wpplied. The state of affairs disclosed is 
xtremely lamentable and indicates that 
he Officials of the District Board were en- 
ively incapable of controlling the staff. 
But I do not consider that any benefit 
accrues tothe accused from the slackness 
at the officers over him. He apparently 
jiscovered that he had only to make out 
sheques -in any way he desired and he could 
sily obtain the signatures and could 
sasily misappropriate the amount paid on 
she cheques. . He imposed on the officials 
of the District Board, and it is shown from 


he audit that he misappropriated a very’ 


large amount, in al the amount of embez- 
zlement being of Rs. 1,395-13-5. Learned 
Jounsel then changed his mind and desired 
o argue that the:misappropriations were due 
o the Secretary and thatihis client had been 
nfluenced by the Secretary. But:that plea 
was not taken atthe trial and it was not 
aken in ‘the argument of Counsel in the 
irst instance in this Court. There is, I 
1ave noted, nothing to 
Secretary or any other officer of the board 
was aware of.the criminal breach of 
rust which has been brought. home to 
the accused. I consider that the convic- 
Lions were undoubtedly correct. 

The last point on -which J was addressed 
was the question of senténce. The amount 
of embezzlement in the three charges is 
arge. 
many years’ service and was ina position 
of trust. He is-not a young man who 
might have been led away easily. Under 
these circumstances I consider that the 
sentences are nob too severe and I dismiss 
shis appeal. The accused must surrender 
to his bail here and undergo the rest of his 
sentence. 

Ns l Appeal dismissed: 
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show that the- 


The accused was a’ person who had. 
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MADRAS HIGH COURT | 
Civil Appeal No. 260 of 1926 
January 9, 1933 
.Mapuavan NAIR AND Jaoxson, JJ. 
Sri SriSri RAMACHANDRA DEO,’ 
MAHARAJ AH or JEYPORE ano OTHERS 
— PLAINTIFF—APPELLANTS 


VveETSUus 
SUTAPALLI RAMAMURTY AND OTHERS 
DEFEN DANTS—RESPONDENTS 

Civil Procedure Code (Act V of 19J8}, s. 11-—- 
Previous decision erroneous in law—Whether. operates 
as res judicata —Liability to pay kattubadi., 

The. correctness or otherwise of a judicial decision 
has no bearing on the question whether it does or 
does not operate as res judicata, A previous deci- 
sion determining the question of liability to pay 
kattubadi, though erroneous in law, will all the 
same operate as res judicata when the same ques- 
tion is raised between the same parties or. their 
representatives in a subsequent suit for recovery’ of 
kattubadi for subsequent faslis. Sri Rajah Bom- 


mdevara Venkata Narasinha Naidu v. Indanolu 
Venkataratnam (2), Tarini Charan v. Kider Nath 
(7) and Keshan Jagannath Dikshit v. Gangadhar 


Yadneshmar Dikshit (8), relied on, Mangalathammal 
v. Narayanaswami <Aiyar (1), dissented from, 
Badar Bee v. Habib Merican N oordein (3), Secretary of 
State for India v Raja of Venkatagiri (4) and 
Sarkıralinza Nadar & Brothers v.. Gommissioner of 
Income Tax, Madras (10), and other cases referred 
to. [p. 224, col. 1.) 

- Appeal against the decree of the Court 
of the Agency ‘Additional District: Judge, 
Waltair, in O. S. No.11 of 1924 (O. S.No. 7 
of 1921, Court of the Deputy Commissioner, 
Ghats Agency). 

“The Advocate-General and Mr. B. Satya- 
narayana, for the Appellants. `. l 

-Mr. B. PAJANAN Dass, for the Respon- 
dents. . 


: Judgment. -The plaintiff is the appel- 
lant. This appeal arises out of a suit 
instituted by. the Plaintiff, - the: Maharajah 
of Jeypore,in the Court of the Agency 
Additional District Judge ‘of. Waltair ' for 
kattubadi for the years ending June 30; 
1918, June 30, 1919 and June. 30,1920. The 
suit is directed against: the mokasadar's 
of the Pachipenta ‘estate: and the ‘usufrute: 
tuary mortgagees from the mokasadars of a: 
portion of the suit mokasa. These  usufruc- 
tuary mortgagees are defendants Nos. 12 to 
21. These defendants contended that asi 
being mortgagees from the mokasadars 
there was no privily of ‘contract between 
them and the plaintiff and that therefore 
they were notliable for rent payable by 
the mortgagors. Plaintiff pleaded that 
these defendants are estopped by the -decree 
in O. S. No. 18 of 1918 on ‘thei file of. the 
Special Assistant Agent, Koraput: and” in 
A. ©. No. 3 of 1916 on the file 
of the Agent to the Governor, Vizaga- 
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patam from questioning the plaint- 
iff's rightsto obtain kattubadi from} them. 
(Issue No. 5). The other contentions raised 
by the parties were not pressed before us. 
The learned Additional District Judge held 
that the decisions referred to did not 
debar the defendants-from raising the 


contention that they are not liable to pay 


the kattubadi claimed, and he also held 


that they were not in law liable for the 


same. 
In O. S. No. 18 0f 1913 the Maharajah of 
Jeypore claimed arrears of katlubadi for 


certain previous faslis. The main issue 


fought was the rightof the Maharhjah to 
kattubadi. There was no specific issue re- 
garding the liability of the mortgagees to 
pay the kattubadi. The Assistant Agent 
decided against the Maharajah. On appeal 
after remand, in A. §.No.3 of 1916 the 
Agent decided in favour of the Maharajah 
and gave him a decree for the kattubadi 
claimed. Sutapalli Appanna, the predeces- 
sor of the responden's was respondent No. 4 
in that appeal. The learned Advocate- 


General on behalf of the appellant argues 


that these decisions constitute res judicata 
in the present case and the responden‘s are 
precluded from raising their plea of ncn- 


liability cn the strength of these decisions.. 


Having regard to explanation No. 4 of s. 1], 
Civil Procedure Code, which says: 
“Any matter which might and ought to have been 


` made ground of defence or attack in such former suit 


shall be deemed to have been a matter directly and 
substantially in issue in such suit," 

the factthat the plea of their non-liability 
was not expressly raised by the respondents’ 
predecessor may be ignored in deciding 
the question of res judicata and the appeal 
has been rightly argued by Mr. Jagannadha 
Doss on behalf of the respondents as if the 
point was raised specifically and decided 
against their predecessor. His argument 
is that the decision in O.8., 18 of 191) and 
in A. S. No. 3 of 1916 holding that the 
mortgagee is liable to pay the rent is an 
erroneous decision ona question of law and 
as such cannot operate as res judicata when 
the same question is raised between the 


same parties or their representatives in a- 


subsequent suit. The question for us to 
decide is whether this argument can be 
upheld. i 

In support of his contention, the res- 


pondent relies on a decision of this Court 


in Mangalathammal v. Narayanaswami 
Aiyar (1). In that case it was held that 
“where a purchaser of property at a Court sale 


urchases it subject toa charge for maintenance, 
(1) 30 M 461;17 M L J 250. , 


such purchaser cannot, under s. 69 ofthe Contract 
Act, recover from thə owner in whose hands it 
was so liable, payments made by him (the pur- 
chaser) towards maintenance to prevent the sale 
of the property.” 


It was objected that the question was 
res judicata in the plaintiff's i. e., pur- 
chaser’s favour, because in a previous suit 
she recovered from the defendants money 
which she had paid in satisfaction of the 
maintenance charge. There was no dis- 
pute that in giving the judgment for the 
plaintiff in the previous suit the Court had 
arrived at an erroneous conclusion on a 
point of law. The learned Judgés over- 
ruled the contention as to res judicata in 
these words : 

“It has Jong been settled by authority in this 


‘Court and cannot, we think, now be questioned that 


the’erroneous decision by a competent tribunal of a 
question of law directly and substantially in issue 
between the parties to a suit does not prevent a 
Court from deciding the same question arising 
between the same parties in a subsequent suit accord- 
ing to law," < 

provided the decision in, the. latter case 
does not in any way question the correct- 
ness of the former decree. If this decision 
lays down the correct law; then the.e can 
be no doubt that the respondent's objection 
should be upheld : but it has ‘been poi: ted 
out in Sri Rajah Bommderara Venkata 
Narasimha Naidu v. Ardavolu Venkatarat- 
nam (2), that this decision does not accu- 
rately express ‘the law. In that case 
Mr. Justice Napier who wrote the leading 
judgment after an elaborate discussion of 
the question in the light of the Privy 
Council decision in Badar. -Bee v. . Habib 
Merican Noordien (3), and also the English 
law came to the conclusion that : 

“Where a decision on a poirt, of law whether it 
be on the construction of a document or a statute or 
on common Jaw or on customary :Jaw settles a ques- 
tion that arises directly out of conflictirg views as 
to the rights or.the parties, it is res judicata.” 

Mr. Justice Sadasiva Aiyar concurred 
with Napier, J., and pointed out that 
Wallis, C. J., in Secretary of State for 
India v. Venkatagiri (4), has clearly chang- 
ed the ‘view to which he was a party in 
Mangalathammal v. Narayanaswami Aiyar 
(1)... Shortly stated, in that case the learned 
Judges pointed out that ifthe question of 
law to be decided was a matter directly 
and substantially in issue in both suits 
within the meaning ofs.11 of the Code of 
Civil Procedure, then the previous decision 

(2) 37 Ind Cas. 837;32 MLJ63;5 L Wess; 


(1917) M W.N 321. 
9 (1909) AC615;78 LJ P O161; J01L T 
i l 


(4) 35 Ind. Oas, 266; 3IML J 97; 4 LW 133; 
(1916) 2 M W N 96; 20 M L T 284, 
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on the quêstion will be res judicata in the 
subsequent suit, provided of course the.other 
conditions relating to res judicata are ful- 
filled. In Badar Bee Vv. Habib Merican 
Noordien (3), the question was whether the 
point of law, viz., the true construction of a 
will as to the destination of released funds 
was res judicata by reason of a previous 
decision on the construction of the testator’s 
will. The previous decision clearly was a 
pure question of law and their Lordships 
of the Privy Council held that the question 
was res judicata in these words: 

" The.decree of 1872 was a decision on the con- 
struction of the testator's will as to the destination of 
funds released from the operation of the trust declared 
under the sixth clause of the will......... The result is 
that it appears that the point raised by this appeal 
has already been adjudicated on and itis not open 
to the Court, in the case of the same question arising 


between the same parties, to review a previous deci- 
sion not open to appeal.” 

Regarding this decision Napier, J., observ- 
ed that it.is to noted that the Board drew 
no distinction between questions of law and 
mixed questions of fact and law. The 
decision in ri Raja Bommdevara Venkata 
Narasinha Naidu v. Andavolu Venkata- 
rainam (2), was followed in Doorwas 
Seshadri Aiyar v. Govindaswami Pillai (5), 
by the same Judges when a similar question 
arose for decision. Inthis connection atten- 
tion may also be drawn to the observations 
of their Lordships of the Privy Council in 
Hosystead v. Taxation Commissioners (6). 
Their Lordships observe thus: 

“It is settled, first, that the admission of a fact 
fundamental to the decision arrived at cannot be 
withdrawn and a fresh litigation started, with a view 
of obtaining another judgment upon a different 
assumption of fact; secondly, the same principle 
applies not only to an erroneous admission of a 
fundamental fact, but to an erroneous assum ption 
as to the'legal quality of that fact Parties are not 
permitted to begin fresh litigations because of new 
views they may entertain of the law of the case, or 
new versions which they present as to whut 
should be a proper apprehension by the Court 
of the legal result either of the construction of 
the documents or the weight of certain circumstances. 
Jf this were permitted litigation would have no end, 
except when legal ingenuity is exhausted. It is a 
principle of law that this cannot be permitted and 
there is abundant authority reiterating that prin- 
ciple...... we 

The question was considered recently 
somewhat elaborately by a Pull Bench of 
the Oalcutta High Court in Tarini Charan 
Kidar Nath (7),. (See pp. 735 and 736)*, 


(9) 63 Ind. Cas. 189; 40M LJ 556;13L W 529; 
29 M LT 284; (1931) M W N 344, 


(6) (1926) A Ò 153; 95 LJP O 79; 1341.7 354: 
42 TL R 207 


(7) 115 Ind. Oas. 593; 56 O 728: A1R 1928 Cal 
777; 48 O L J 327; 33 È W N 126 (F B). | 
*Page of 56 O,—[Ed.} 


In the course of his observation, Rankin, C.J., 
pointed out that the correctriess or other- 
wise of a judicial decision has no bearing on 
the question whether it does or does not 
operate as res judicata. It was also pointed 
out by him that if it is‘ found: 

“That the matter directly and substantially in 
issue in the former suit has been ‘heard. and, finally 
decided by such Court, the principle of res judicata 
is not to be ignored merely on the ground. that the 
reasoning, whether in law or otherwise, of a previous 
decision can be attacked on a particular point." 

This view follows from the language of 
s. 1l of the Code of Civil Procedure and is 


substantially the view adopted by our own. 


Court in Sri Rajah Bommdevara Venkata 
Narasimha Naidu v. Andavolu -Venkata- 
ratnam (2). The latest decision of the 
Bombay High Court in Keshav Jagannath 
Dikshit v. Ganyadhar Yadneshwar Dikshit 
(8), is also to the same effect. 

The next argument of, Mr. Jagannadha 
Doss was that as the present suit is for the 
recovery of kattubadi from the. mortgagees 
for the years 1918, 1919 and 1920, the deci- 
sion that they were not liable to. pay the 
kattubadi in the previous, faslis cannot be 
treated as res judicata, as the causes of 


action in the two suits are different. In sup-. 


port of this argument reference was made to: 
the decision of the Privy Council in Broken 
Hill Proprietary Co. v. Broken Hill Munici- 
pal Council (9). The question in that case 
related to the valuation under the Local Go- 
vernment Act of 19,9 of New South Wales. 
There was an adjudication for valuation in 
a previous year and the question was as to 
the valuation for thesubsequent year. It was 
argued that the adjudication of the Court 
for the previous year would be res judicata 
as regards the adjudication for the subse- 
quent years. Lord Carson rejected the 
argument with the following observation : 
“ihe present case relates to.a new question, namely, 
the valuation for a different year ana the liability for 


that year. It is not eadem questio, and, therefore, 
the principle of res judicata cannot apply.” 


It was argued that these observations 


might well be applied to the present case’ 


also. The true significance of these ob- 
servations was pointed out by this Court in 
Sankaralinga Nadar & Brotkers v. Commis- 
stoner of Income Tax, Madras (10), in which 
case the learned Judges dealt with both the 
décisions in Haystead v. Taxation Commis- 
stoners (6), (already referred to) and the 
decision in Broken Hill Proprietary Co. v. 


(8) 135 Ind, Cas.470; A IR 1931 Bom, 570; 33 
Bom. L R 1443; Ind. Rul, (1952) Bom. 86. 

(9) (1926) A O94; 95L JP O 33;134 L T335. 

(10) 126 Ind. Oas. 273; 58M L J 260 at p 272; 31 
L W 738; A I R1930 Mad. 209; 53 M 420; Ind. Ru, 
(1930) Mad. 835 (F B), 
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Broken Hill Municipal Council (9). Refer-- 
ring: to the latter decision. the learned 
Judges stated the following as the principle 
deducible-from it : Aa 3 

sf Butif the question-is decided by a Court on a 
referencë which depends upon consideration which 
may vary from year to year‘e.g., the case in Broken Hill 
Proprietary:Co, v» Broken Hill Municipal Council (9), 
in which the average valuation had to be taken, there 


," can be no question of res judicata.” 
“The observations of Lord Carson in 


Broken: Hill Proprietary Co. v. Broken Hill 
Municipal Council: (9), cannot, therefore, 
help-the respondent inasmuch as it is not, 
and it cannot be alleged that the liability” 
to pay kattubadi in different years depends 


“upon consideration which varies from year 


to year. It has been decided that : 

“Itis settled law that even if the-cause of action 
for a suit bea recurring one every, matter decided 
in the suit may be res judicuta which was directly and 
substantially in issue in the previous suit even though 
the decision in‘the former suit be erroneous.” |, Deli 
Prasid v. Jaldar Mahton (11). - 


: Section 11 of the Code of Civil Procedure, 
makes -no reference to question of law or to- 
cause of action. Under that section if an issue 
iñ which the matter directly and substantial- 
ly in isstie has-been directly and substantial- 
ly in isSue in a former suit k etween the s.me 
parties and if that has beén heard and. 
finally decided, then .the decision on that 
isstie is res judicata. in: the subsequent suit- 
provided.the other conditions are fulfilled. 
Both on principle and on authority it-follows- 
that the arguments.that the previous decision: 
was erroneous in law -and that it was given- 
with respect.to previous faslis have no bear- 
ing on. the question: whether that decision: 
does or.does not operate as res judicata.- 
We must; therefore, accept . the contention- 
of the . learned- Advocate-General that the- 


- décision in; A. &. No. 3-of 1918 bythe Agent: 


to:the Government,. Vizagapatam, is res 
judicata in-the pzesent- case and that the re- 
spondents-mortgagees are also liable for the 
kattubadi claimed by the appellent. . The. 
decree -of thé lower. Court in so far as ib 
exempts -the respondents from such liability: 
is set? aside with costs here and in-the Court. 
below. ueo o Di l Be 
NGGE a Order accordingiy. 
(11) 94 Ind. Cas, 557; (1926): Pate 113;-A'I R-1926- 
Pat. 288, | kh. ee? Bas g n 
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LAHORE HIGH COURT: . ` 
Second Civil Appeal No. 974 of 1932 
June 28, 1933 a 
TEK' ORAND, d. j 


KASHI NATH AND nees DARENT NiS 


— APPELLANTS 
Versus TR 


RAM JIWAN AND OTAERS— 
PLAINTIFFS AND DEPENDANTS 


- : — RESPONDENTS ; 
Easements Act..(V of 1302), s. 18--Right to open: 
apertures—Invasion of neighbour's privacy-—Remedy; 
of — Relief under Specific “Relief: Act (L. “of ‘1877. 
5. AY, A; 


A opened apertures enda door looking on the 
site of B. B objected so itand wanted to obstruct: 
them by building a wall on his own land.. 
The Municipal Committee refused permissicn to B to: 
build the wall. B,therefore, applied for injunction: 
for closing the apertures andthe door. The lower; 
Appellate Court granted the injunction on the, 


r 


ground that tne- Municipal Committee had ` refused 
permission to build the wall: : , 

Held thatevery owner has got the right to open’ 
aperturesin ,his own wall and unless by doing so: 
he invades the privacy or any other pre-axisting. 
and well-established right vested in his néighbour,, 
the latter cannot force him to close the apertures. 
Th: neighbour's remedy ia to build on- his own 
land or otherwise obstruct the apertures; Rut the: 


“reason that the Municipal Committee had refused, 


permission to the plaintiffs toconstruct the wallin: 
front of apertures was not a legal ground:fer granting» 
the injunction in the formin which it had been-dcne,’ 
and that pecuniary compensation and- mt the. 
grant of injunction was the-proper relief to redress:* 
the threatened injury in the, case [p. , col. 
“| 5 i got 
S. ©. A’from a decree of the District 
Judge, Delhi, dated May 27, 1932) ‘rever-. 
sing that of the Subordinate Judge, Second’. 
Class; Rohtak, dated June 4, 1931... "| 


“Mr. Nawal Kishore and Lala K ashi: 
Nath, forthe Appellants. ~~. ~*-, 


Mr. Hem Raj Mahajangãor- Mr. Ram“ 
Jiwan, for the Respondents: =" l A 

Judgment. —The plaintifs claiming to: 
be co-owners with. defendants:Nos. 4 to-7. 
of thée:sile’ coloured: purplé in the plan’ 
Er. P- brought a:suit against defendants: 
Nos. 1 tog for a mandatory injunction for. 
closing the door marked A and. certain 
windows which they, had opened “in the: 
southern wall of their own house." Defend-; 
ants Nos. 1to3 -contested- the claim and. 


---pleadéd that the site „int rquestion. was a 


‘public street: vested in thé Municipal Com-, 
mittee and that the plaintiffs had no right 
to” object: totheir opening thè -doors anid. 
the windows in-,their own. wall,“ They 
aléo:-pleaded that, having -regard to: the: 
situation of the site and -the other circum- 
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stances, it wa hota fit case for the issue 
of an injunction, even if the site were 
held to. be the property-of the plaintiffs and 
defendants Nos. 4 to 7. 

The trial judge found that the plaintiffs 
had failed to prove that the ‘site was 
owned by them and defendants Nos. 4 to 
7 and dismissed the suit. 

On appealthe learned District Judge 
has reversed the finding, holding that. 
the site had been proved to be the property 
of the plaintiffs and defendants Nos. 4 to7 


and häving regard to the peculiarcircum- . 
stances of the case, he has issued an 1njunc- , 


tion to defendants Nos. 1to 3 for closing 
the door marked A and the windows B 
C,D and E. ` 

Defendants Nos. 1 to3 have come “up 
to this Court on second appeal and on 
their behalf, Mr. Nawal Kishore has made 
various ingenious attempts to get over the 
finding of fact recorded in clear terms 
by the learned District Judge that the site 
in question was not a` public : street but 
belonged to the plaintiffs and defendants 
Nos. 4to7. This finding was giver on 
a consideration of the entire evidence on 
the record and; after giving due weight 
to the arguments of Mr. Nawal Kishore, 


I canseeno ground justifying interfer- 
ence on second appeal. 
The main question for consideration 


before me, therefore, is whether the learned 
Judge was right in issuing the mandatory 
injunction to defendants Nos.1 to 3 in the 
form in which he hasdone. It is conceded 
that every owner has got: the right to 
open apertures in his own wall and unless 
by doing: so he invades the privacy or any 
other pre-existing and well-established 
right vested™iù his neighbour,. the latter 
cannot force him.to close the apertures. 
The neighbour's’: remedy is to build on 
his own land’ or, otherwise obstruct the 
apertures, The-learned ‘District Judge was 
fully aware of this rale..but he thought 
that an exception should be made 
in thi case, as it was slated that 
the Municipal Committee had .refused 
permission: to the plaintiffs to construct the 
wallin fròñt -ofthe apertures. In my 
opinion this- is.nob a legal ground . for 


granting the * injunction in the form in. 


which the learned Judge has done it. * 72 

In the -plaint, the’ plaintiffs had stated’ 
that defendants Nos. 1 to 3 passed through 
the door-:over the site in question and. it 
was evidently intended that the defendants 
should be directed not to do so. 
learned District Judge has not discussed 
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this aspect of the case, ‘but the plaintiffs’ 
learned counsel has raised the question 
before me. In my opinion the plaintiffs 
have’ a genuine’ grievance on the’ point. 
Having regard io the situation of- the site 
andthe other-circumstances-I am, ` how- 
ever, of opinion'that injunction is not the 
proper relief, and that the threatened in- 


jury to the plaintiffs and the other co- ` 


owners can be amply redressed. by the 


grant of pecuniary compensation. Both 
Counsel stated before’ me that it was 
not desirable toremand the case for the 


purpose of getting a finding from the 
learned District Judge as to the amount of 
the compensation and they suggested that 
after hearing them Ishouldfix the amount 
myself. Accordingly I have heard Coun- 
selat length, after giving due weight to 
their submissions, am of opinion that the 
ends of justice will be met by ordering 
defendants Nos. 1 to3 to pay Rs. 55V tothe 
owners of the site as follows:— | 

Rs. 450 to the plaintiffs, 

ne 50to Jugli Ram, defendant No. 4, 
an | eh y 
. Rs. 50 to Manshi Ram and Jawahara 
defendants. . 

The plaint shows that the plaintiffs are 
the real sufferers by this infringement and 
naturally they should be given higher 
compensation than the co-owners whose 
houses are situate ata distance from the 
door and the windows in question and the 
injuries to whose. property is of a much 
less serious character. No compensation is 
to be allowed to Dwarka Das alias Pali 
Ram defendant who has admittedly sold 
his right to Ram Lachhman,. son of defend- 
ant No.l:on whose behalf his brother - 
Kashi Nath Aggarwal, defendant No. 2, 


“whois present in person beforé me has 


made a statement that he does not claim 
any compensation. 4 

On payment of . this compensation de» 
fendants Nos. 1 and 3 shall have the right 
to keep the door and the windows*open 
and to pass through the door over the 
site in question. I accept the appeal, set 
aside the decree of the learned District 
Judge and in lieu’thereof pass a decree 
against defendants Nos. l to 3 for payment 
of Rs. 450 to the plaintiffs, Rs. 50 to Jugti 
Ram, . defendant No. 4 and Rs. 90 to 
Munshi Ram and Jawahara defendants. 

Parties shall bear their own costs of 
this appeal, but the order of the learned 
District Judge, as to costs in the Courts 
below shall stand. l 


VR, Order accordingly, 
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MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 1303 
of 1933 
December 12, 1933 

Laksamana Rao, J. | 
In re S. R. VARADARAJULU NAIDU 


ACCUSED - PETITIONER 

Criminal Procedure Code (Act V of 1698), s. 107— 
Security Proceedings—Jurisdiction of Magistrate— 
Mere presence -within limits of local jurisdiction, 
whether sufficient. 

A Magistraté can initiate proceedings against a 
person under s. 107, Criminal Proredure Code, if he 
is within the local limits of the Magistrate's jurisdic- 
tion at the time when action is taken. The section 
does not make any reference to the residence of the 
person proceeded against. Hamid Hasan v. Emperor 
(1), Shama Charan Chakravarti v. Katu Mondal 


(2), In re Krishanji Pandurang VJoglekar, (3) 
referred to. 


Petition praying that in the circumstances 
stated therein the High Court will be 
pleased to quash the proceedings against 
the accused before the Joint Magistrate of 
Shermadevi and to set aside.the order of the 
said Court of the Joint Magistrate of 
Shermadevi, dated November 2, 1933 and 
a in Miscellaneous Case No, 68 of 

933. -> 

Mr. K. V. Sesha Ayyangar for Mr. N. 
Yegneswara Sastry, for the Petitioner. 

The Public Prosecutor, for the Orown. 

Order.—It is not disputed that the peti- 
tioner was within the local limits of the jur- 
isdiction of the Magistrate when the pro- 
ceedings under s. 107 of the Code of Criminal 
Procedure were initiated and as pointed out 
in Hamid Hasan v. Emperor (1) the 
section makes no reference to residence of 
the person proceeded against. He need 
only be within the local limits of the 
Magistrate's jurisdiction at the time 
the Magistrate takes action: . Shama 
Charan Chakravarti v. Katu Mundal (2) 
and even a stay for a day would justify 
proceedings under s. 107 of the Code of 
Criminal Procedure : In re Krishnaji 
Pandurang Joglekar (3). The place where 
the breach of the peace was apprehended 
is aleo within the local limits of the Magis- 
trate’s jurisdiction and there is no ground 
for quashing the proceedings. The petition 
is therefore dismiésed. 

A. Petition dismissed. 

(1) 136 Ind. Oas 72; AIR 1932 All. 162; LR13 A 


12 Cr. & 70 Cr; Ind. Rul. (193) All. 150: 33 Or. L J 
230} 54 A 811; (1932) ALJ 211; (1932) Cr. Cas. 


(2) 24 O 344; 1 OW N 129, 
(8) 23 B 32at p 35. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 431 of 1932 
April 10, 19383. 

THO AND BENNET, JJ. 
SECRETARY or STATE—Derenpan 
AP?ELLANT 

l VETESUS 
Firm RAGHUBAR DAYAL BABU RAM, 
CAWNPORE — PLAINTIFE — RESPONDENT. 
Contract Ait 1X of .d72,, s. 73—Consignment of 
200 bundles of steel rods through Railway 
—Nine bundles found to have been changed— Re- 
fusal to take delivery—Offer of Railway Company 
to take delivery of 191 bundles—Refusal io accept 
—Suit for dumages—Ccmpetency of—Railway — Risk 
Note Form A 

A consignment of 200 bundles of 
rods was despatched from Ato B. On the con- 
signment arriving at B, the plaintiffs refused to 
take delivery ou th- ground that nine bundles out 
of the 200 bundles of steel rods had been 
changed and did not bear the marks which were 
on the invoices of the -ehippers “from Kuroje, 
The Railway Company asked the plaintiffs to take 
delivery cn a clear 1ecéipt as the number of 
bundles was correct, and they suggested that a 
refund of freight should be granted only on the 
shortage of twelve maunds odd in the weight. ‘The 
plaintifis objected to this prccedure and after ex- 
change of communications, the plaintifs filed a 
suit claiming damages in resy ect of alljthe bundles : 

Held, that the failure of the plaintiffs to accept 
the offer of the Railway Company, governed the 
rights of the parties and having once refused that 
offer, the plaintiffs were not entitled to claim any 
damages in regard to the 191 bundles, tke legal 
rights ofthe plaintiffs being limited to the return of 
the 19l bundles. l . 

S.C. A, from a decision of the Second 


pu dada Cawnpore, dated January 7, 
1932, 


; Mr. Muhammad Ismail, for the Appel- 
ant, 


Mr. P. L. Banerji, for the Respondent. 


steel 


Judgment.—This is a second appeal by 
the Secretary of State for India in Council 
through the Agent of the East Indian 
Railway, Calcutta, against a decree of the 
learned Subordinate Judge of Cawnpore. 
The plaintiffs are merchants in OCawnpore. 
and there was a consignment of 200 
bundles of steel rods déspatched from 
Kidderpore Dock Station on August 22, 1929, 
for the plaintiffs as consignees to Lucknow. 
The consignment reached Lucknow 
on August 30, 1929 and at the instance of 
the plaintiffs the consignment was re- 
booked for Cawnpore on September 11, 1929 
and reached Cawnpoie on September 15, 
1929. When the consignment arrived at 
Cawnpore the plaintiffs refused to take 
delivery of the consignment because they 
alleged that 9 bundles out of the 200 bundles 
of steel rods had been changed and did 
not bear the marks which were on the 
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invoices of the shippers from Europe. 
There was also difference in the weight 
of some 12 maunds, 13 seers and 8 chhataks 
short: Now-the plaintiffs in consigning 
the goods in Kidderpore had not put in 
thelr invoice for. the railway the marks 
which were on the goods in the shippers’ 
invoices. Accordingly the Railway Company 
were apparently unable in the tirst 
instance to check the accuracy of the 
claim of- the plaintiffs. The Railway 
Company therefore on October 5, through 
the.-goods Inspector asked the plaintitťs 
to take delivery on a clear receipt as the 
number of bundles was correct and they 
Suggested that a refund of freightshould 
be granted only on the. shortage of 12 
mauuds odd in the weight. ‘The plaintiffs 
on October 7, 1929, objected to this pro- 
cetlure, and alleged that “there was an 
exchange of the packages which are not 
in the invoice.” Further correspondence 
followed between the parties and on 
February 24, 1930, the Commercial Manager 
“wrote as follows: 

“As 191 bundles of the above consignment agree with 


ths specifications in your Beejak there is no justifica- 
tion for your declining. to effect .delivery of them. 


Will you please arrange toremove thess L/l bundles - 
at an early date and thensubmit your claim for the. 
rejected 9 bundles which will be considered.” of 


In reply to this the plaintiffs wrote on 


March 7, 1980: 


“We note that you admit that an exchange has 


taken place. Itis too late to ask us to remove the 
bundles which we cannot sell as there will be a 
very heavy loss. But if you will promise to make 


good our loss we shall sell them for the sake of 


you.’ ` 

As the plaintifs refused the offer it 
, was withdrawn. Eventually the. plaintiffs 
brought the present suit. The Court of 
first instance granted the plaintiffs a decree 
for return of the 191 bundles and damages 
for the 9. bundles, less freight and wharfage 
at Lucknow, the decree in favour- of the 
plaintifs being for Rs.52-1-7 with interest 
at.6 per cent. per annam on this amount 
from September 16, 1929, till date of pay- 
ment. ‘lhe plaintitis appealed to the lower 
Appellate Court and that Court has 
granted a decree for the recovery of 
Ks. 1,320-13-6 and 
per annum-from September 16, 1929, the 
date of the arrival of the consignment in 
Cawnpore. This decree is for the total 
value of the 200 bundles of steel-rods. In 
second appeal before us it is admitted that 
_ the Railway Cortipany has a liability for 

the 9 bundies of steel rods as if it was not 
contested that those bundles did not 
correspond to the bundles shown in the 
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shippers’ invoices.produced by the plaintiffs 
but it is contended that ibis is the only sum 
for which the Railway Company is liable. 
It is contended thatin the first place the 
consigament was sent under Risk Note 
Form Aon account of the steel rods being 
defectively packed, and under this Risk 
Note the Railway Company was only liable 
for loss arising from misconduct on the 
part of the railway administration’s servants. 
Itis further urged that nander r. 45 of the 
Goods Taritt Part 1-A rules, the following 


rule applies: 

“A consignee musi take delivery of goods forming 
part of a consignment whenever they are available 
for delivery notwithstanding that the remaining 
goods are short or damaged or have not arrived at 
thelr destination or are otherwise not available for 
delivery; and, if the consignee does not take delivery 
of such goods forming pact of a consignment as are 
available for delivery, they will be subject to wharfage 
charges if not removed within the time allowed for 
removal,” 

Under this the plaintiffs were bound to 
take partial delivery of the consignment, 
that is, the plaintiffs were bound to take 
delivery of the 191 bundles in ‘spite of the 
fact that 9 bundles were not tendered to 
the plaintifis. Wehave no doubt that this 
rule applies when on February 24, 1930, 
the Commercial Manager offered delivery of 
the 191 bundlesto the plaintiffs. Learned 
Counsel for the respondents argued that 
the plaintiffs were entitled to get a . certifi- 
cate of short delivery. But the very terms 
of the letter in question show that a short 
delivery was being offered and no further. 
certificate was necessary. Lhe plaintiffs 
indeed did not claim any certificate of short 
delivery in their reply of March .7, 1930, 
but they refused the offer on the ground 
that there would be aheavy loss between 
the dateof arrival and the date of theolfer, 
No evidence has been given by the plaintiifs . 
to show that’ there was any fall in price 
between those two dates and in any case. 
we do not consider that the period of time. 
which had elapsed, about five months, was 
an unreasonabie- period. As we have; 
pointed out,the delay was occasioned by 
the fact, in the tirst plece, that the plaintiffs 
had never asked for delivery ot the 191 
bundles alone, and secondly, that the 
plaintiffs had not put in their forwarding 
notes the marks which were in the 
shippers, invoices and therefore it was not 
possible for the Railway Company to as- 
certain whether the objection made by the 
plaintiffs was well-founded or not. We 
consider that this faiture of the plaintiifs 
to accept the offer of 24th February, 1930, . 
governs bhe rights of the parties in this 
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case, and that having once refused that 
offer, the plaintiffs are not entitled to claim 
any damages inregard tothe 191 bundles. 
The legal rights of the plaintiffs are 
limitei tothe return of these 191 bundles 
and that was granted in the decree of the 
Court of first instance. 

It has been argued insecond appeal that 
the plaintiffs were entitled to damages in 
regard to the 191 bundles under s. 73, 
Contract Act, that is, to the difference in 
price of these 191 bundles at the date when 
they should have been delivered and at 
some later date. In the first: place the 
plaintiffs did not make their claim on these 
lines, and in the second place plaintiffs did 
not tender any evidence to the Court of 
first instance that there was any fall in 
price.or any deterioration of the materials. 
it was only after the evidence had closed 
before the Court of first instance that the 
plaintiffs made an application to produce 
evidence that there had been a fall in 
price, and the Court of first instance 
rejected that application as made too late, 
This matter -again formed part of the 
grounds of appeal to the lower appellate 
Court, but the allegation merely was that 
there had been deterioration of the goods 
anda fallin price during the period of 17 
months. We consider that the period of 
17 months cannot apply, and the only 
period to be considered would be five 
mouths, and as already stated, no evidence 
was produced -in regard to any such fall 
or deterioation in that period. The lower 
appellate Court did not act on this principle 
under 8. 73,Contract Act, but the lower 
appellate Court went beyond that section 
and granted a decree for the total value 
of the 200 bundles. We consider that this 
decree of the lower appellate Court was 
contrary to law. 

Under the circumstances of this case we 
consider that the correct decree is the 
decree passed by the Court of first instance 
and accordingly,..we restore that decree 
except as regards costs. That Court decreed 
cosisin pfoportion {6 “success and failure 
and assessedthose‘costs as 2/3rd in favour 
of the plaintiffs: and one-third in favour 
of the defendant. Those figures are 
apparently based on a consideration of the 
value ofthe 191 bundles, but the Railway 
Company did not at any period make an 
objection to delivery of those bundles to 
the plaintiffs. Accordingly we do not 
consider that the valueof those 19! bundles 
is afacior to take into account in the 
apportionment of costs. The plaintiffs 
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brought the suit for Rs. 1599-8-9 and the 
decree which we grant is for Rs, 52-1-7. 
Accordingly we direcs that the parties 
shall pay and receive costs throughout in 
all Courts in proportion to their success 
and failure. 


N. Order accordingly. 


— ae ed 


_ LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 339 
of 1932 a. 
October 3), 1933 ` 
TEx CHAND AND AuHa Haipar, JJ. 
BULAQI MAL ano sons “PETITIONERS 
Versus 
INCOME-TEX COMMISSIONER, 
LAHORE=Opposits Party. 

Income Tax Act (XI of 1922), ss 13 proviso 67, 3— 
Question whether income on promissory notes ete. can 
be taxed on basis of interest accrued on total amount 
invested and not on interest actually realized—Whe- 
ther a question of law. oi ; 

The question “whether the Assistant Commissioner 
is justified in taxing the income on promissory notes, 
bonds and mortgage deeds on the basis of interest 
accrued on the total amountinvested in such pro- 
missory notes, bonds and mortgage deeds and not 
on the basis of interest actually realized by the 
assesses during the accaunting period” is a 
question of lav on which the Income Tax Commis- 
sioner may be asked fo state a case to the High 
Court. 

Messrs. Manohar Lal end D.C. Ralli, for 
the Petitioners. 

Messrs. Jagan Nath Aggarwal and J. L. 
Kapur, for the Opposite Party. 

Order.—After examining the orders of 
the Income-tax Officer and the Assistant 
Commissioner and heariig both Counsel 
at length, we are of opinion that the 
following question of law arises in this 
case and we require the Commissioner. of 
Income-tax to state ths case on it: 

“In an as:essment under the proviso to s. 13, 
Income tax Act, is the Assisiaiit - Commissioner jus- 
lified in taxing the :income on promiasory notes, 
bonds and mortgage deeds on the basis of interest 
accrued oo the total amount invested in such pro- 
missory notes, bonds and mortgage deeds and not 
ou the basis of interest actually realized by the 
assesses during the accounting period?.” 


Having regard to all the circumstances 
we leave the parties to bear their own costs 
of this hearing. 

N. Order accordingly. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 420 of 1928 
August 17, 1933 . 
SULAIMAN, O. J., AND COLLISTAR, J. 
SOHAN LAL AND OTHERS —DEFENpaNTS— 
APPELLANTS 


VvETSUs 

ATAL NATH- Piatntree—ReEsronDENT 

Speciyic Relief Act (I of 1-77), ss. 12, 22—Contract 
for sale of property not admitting of specifie per- 
formance —Alternative relief barred by time—Specific 
performance, tf can be granted—Discretion of Court 
—Indefiniteness of time—Effect—Mere contract for 
sale’of immovable property—Registration—Necessity 
of — Registration Act (XVI of 1918), s. 17—Interpre- 
tation of statutes—Amending Act laying down rules 
of procewure—Whether affects pending actions— 
Hindu Law— Manager contracting debts for acquisition 
of fresh property —Minor taking share in it— Whether 
can repudiate it, 

Where a contract for the transfer of immovable 
property is not such as can be specifically granted, 
the plaintiff will not be entitled to get that relief 
merely because he has allowed his alternative relief 
tobe barred by time. But if the contract for 
specific performance is of such a nalure as to admit 
of being specifically performcd, then the mere fact 
that the other remedy has become barred by time 
should not deprive the plaintiff from getting the 
relief to which he is entitled, [p. 234, cols 1&2] 

Indofiniteness of time may be a ground for refusing 
specific performance. Under s, 22, Specific Relief Act, 
although the jurisdiction to decree specific per- 
formance is saidto be discretionary, such discretion 
is not arbitrary buf sound and reasonable guided by 
judicial principles and capable of correction by a 
Court ofappeal. [p 31, col. 1.] 

A mere contract for the sale of an immovable prop- 
erty does not require registration as it does not 
purport to create. an interest in such property. 
Skinner v. Skinner, (1), explained. [p. 231, col. 1 | 

Where an amending Act lays down œ rule of pio- 
cedure it ordinarily affects pending actions, Sheopu- 
jan Rai v. Bishnath Rai (2), referred to, [p 23', col 2.] 

a manager of a joint Hindu family has no power 
to bind the minor members by a contract for the 
sale ofa jointfamily property and a claim for 
specific performance of such a contract would not 
ordinarily be allowed. But where the saleis effected 
ia order to purchase fresh property and a minor 
member of the family takes a share inthe property 
so acquired, he cannot repudiate the authority of 
the other members to enter into such a contract. [p. 
231, col, 1] . 

F. C. A, from a decision of the Addi- 
tional Sub-Judge, Benares, dated July 28, 
1928 

Sir Tey Bahadur Sapru, Messrs K. 
Verma, K. N. Malaviys, and A. M. 
Gupta, for the Appellants. 

Mr. B. E. O'Conor, Dr. K. N. Katju, 
Messrs. P. L: Banerji and N. Upadhiya, for 
the Respondent. 

Judgment.—This is a defendants’ appeal 
arising out of a suit for specific per- 
formance of a written contract. Originally 


seven defendants filed this appeal jointly.’ 


With the exception of Bansidhar ‘all the 
others applied to withdraw the appeal. 


‘others represented the 
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So far as the adult appellants were 
concerned, their appeal has been 
withdrawn and: they have submitted 


to the ‘decree of the Court below. An 
application was made on behalf of the 
minor &ppellant, Har Mohan, by his 
guardian and also by his mother to 
withdraw ihe appeal, but no order was 
passed, inasmuch as it was not clear 
whether there had been any compromise 
with the minor's guardian and whether 
such a compromise was for the benefit 
of the minor. 

The parties belong to the same family 
with distinct branches, It appears that 
at one time all the members had a 
common fund though the family was not 
joint in status. The leading members 
propsed to purchase three villages in 
Benares from Raja Madho Lal for a sum 
of Rs. 90,200. The plaintiff Atal Nath, 
represented one branch; Jagmohan and 
second branch 
and Bansidhar and others represented 
the third branch. These were the 
descendants of three sons of the common 
ancestor, the fourth son having died 
issueless. Hach branch was entitled to 
a one-third share in the common fund. 


Admittedly the plaintiff Atal Nath was 


not a member of the joint Hindu family 
at the time and, although the fund was 
undivided, was entitled to a distinct 
one-third share in it. Apparently Banshi- 
hdar and others and Jagmohan and others 
had sufficient funds to pay the entire 
sale consideration. It therefore seems 
to us to have been agreed that 
the whole of Ks. 9,200 should be 
taken out of the common fund and 
the three villages should be purchased ; 
and that Atal Nath should have the 
option of either getting back his Rs. 
30,000 with interest at 6 percent. per 
annum or gelting..a one:third:share in 
the entire property:-. purGhased, It is 
obvious that as Rs. 30,000 provided by 
Atal Nath had not been. forthcoming, the 
villages might not have been acquired 
at all, as the vendor might not be 
disposed to transfer only a two-thirds 
share in the three villages. It is anad- 
mitted fact that Rs. 30,000 belonging to 
Atal Nath was taken out of the common 
fund along with Rs. 60,200 belonging to 
the three branches and the whole sum 
of Rs. 90,000 in that way was paid to 
the vendor and the three villages were 
acquired by the family. As evidence 
of the transaction inter se, a letter 
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dated August 10, 1921, 
signed by Sohan Lal, Bansidhar and 
Rajnath, who belong to  Bansidhar's 
branch. The defendants put forward the 
case in the Court below that this letter 
had been obtained under undue influence 
or coercion, but the finding being against 
them the point has not been re-agitated 
in appeal. 

We shall have to refer to its contents 
in detail when we come to examine the 
plea that specific performance should not 
be granted. Apart from oral evidence 
we have no documentary evidence showing 
what passed between the parties during 


was written and 


ihe interval between August, 1921 and 
June, 1927. We shall refer to the 
later correspondence when we come to 


deal with the conduct of the defendants. 
No point was taken in the Court be- 


low that this letter (Ex. 1) was inad- 
missible in evidence for want of re- 
gistration. But the learned Counsel for 


the appellants before us has argued that, 
in view of the pronouncement of their 
Lordships of the Privy Council in the 
case of Skinnerv. Skinner (1), the letter 
is inadmissible in evidence for want of 
registration, inasmuch as it either created 
interest in jmmovable property or is 
evidence of a transaction affecting such 
property. As pointed out above, this 
‘plea was not taken in the Court below, 
nor was any issue framed as to it, nor 
was it taken in the grounds of appeal 
filed inthe High Court. But as it raises 
a question of ‘law and the question has 
become of some significance in view 
of the pronouncement of their Lordships 
of the Privy Council ‘referred to above, 
made subsequent to the -filing of the 
appeal, we have allowed Counsel to raise 
this point for the first time in appeal. 
Had Counsel for the plaintiff asked 
for any- more time we would have 
allowed him further opportunity Inasmuch 
as this point was not mentioned in the 
precis ° filed cn behalf of the appellants. 
We may note that in the Privy Council 
case mentioned above their Lordships 
themselves permitted such a plea to be 
yaised for the first time before their Lord- 
ships. 

The first contention seems to be that 
under the Indian Registration Act, as it 


(1) 119 Ind. Oas. 637; A I R1929P O2/9; 561 A 
363-51 A 771;60 W N 835; f0 L W 45]; (1929) A 
L J 1060; Ind. Rul. (1999) P O 337; 57 MLJ 765; 
50 O L 1487; (1929) M W N 9:7; 32 Bom. L R 1; au 
PLT1(PO,) 
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stood unamended by Act XXI of 1929, 
a contract for sale of immovable property 
must, in view of their Lordships’ pro- 
nouncement, be deemed to be compulsori- 
ly registrable. We do not think that this 
proposition follows from the judgment of. 
their Lordships. 

In Skinner's case (1), the document 
so sued upon was in a form of a 
sale deed and purported to transfer 1m- 
movable property, though it contained a 
recital stating that it would be followed 
by a registered document. The learned 
Subordinate Judge held that this docu- 
ment was a sale deed and purported. to 
affect immovable property -within the 
meaning of s. 17, Registration Act and 
accordingly it was compulsorily registr- 
able and was not admissible in evidence 
for want of registration. On. appeal the 
High Court took the view that the docu- 
ment inasmuch as another registered 
document was in . contemplation was 
merely a contract for the sale of immov- 
able property, which -did not affect ihe 
immovable property, but was in “the 
nature of a-document creating a tight 
to obtain another document and . was 
therefore, . not compulsorily registrable, 
The learned ‘Judges held that the docu. 
menf, therefore, was admissible as evi- 
dence of the contract for sale of the pro-- 
perty. 

When the matter went up to their 
Lordships of the Privy Council their 
Lordships agreed with the learned Sub- 
ordinate Judge in holding, that although 
the language employed was perhaps not that 
of a trained draftsman, it clearly” pur; 
ported to transfer interest in the immov- 
able properties (p. 369%) and it accord- 
ingly came within the terms of s. 17. 
Their Lordships, then proceeded tọ con- 
sider the second question raised for the 
first. time in appeal that the document, 
though wholly ineffective as a sale deed: 
should be treated as" embodying a con- 
tract for sale and should be received. in 
evidence. Their Lordships quoted the lar- 
guage of s. 49 which makes a document 
ecmpulsorily registrable: 


Ya) affecting any immovable property and (e) being 
received as evidence of any transaction affecting 
such property.” 


Their Lordships {hen pointed out 
that, if an instrument which comes wi- 
as purporting to create by 
transfer an interest in immovable prc- 
perty is not registered, it cannot be 
TT *Pagect tbl An[Edj TT 
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used in any legal proceeding to bring 
about indirectly the effect which it would 
have had, if registered. Such a document 
is nob to “affect” the property and it is 
not to be received as evidence of any 
transaction “affecting” the property. 

As the document before their Lord- 
ships purported to be a gale deed and 
it was held to purport to create an in- 
terest in the immovable property, their 
Lordships held that it fell under s. 17 
and accordingly under s. 49, it could not 
be used in evidence eiter for the purpose 
of affecting the property or for the pur- 
pose of showing a transaction affecting 
such property. Their Lordships accord- 
ingly remarked that, in the face of this 
provision, to allow a document, which 
does itself create such an interest, to be 
used as the foundation .of a suit for 
specific performance, appeared to their 
Lordships to be little more than an 
evasion of the Act. 

It seems to us that what their Lord- 
ships have laid down is that if a docu- 
ment on the face of it purports to 
create an interest in immovable pro- 
perty, then it cannot be used in evidence 
for the purpose of showing that it 
affected such interest, nor even for the 
purpose of showing any transaction affact- 
ing such interest. We do not think that 
their Lordships meant io lay down that 
even where a document does not -purport 
to create an interest in immovable pro- 
perty, it falls under s. 17 and is therefore 
altogether inadmissible under s. 49 for 
either purpose. Nor do we think that 
their Lordships have laid down in their 


judgment that a mere contract for sale 


of'immovable property purports to create 
interest in such property and falls with- 
in s. 17, Registration Act, so as to be 
compulsorily registrable. We think that 
‘the view of this Court that a mere con- 
tract for the sale of an immovable pro- 
perty does not require registration has 
not been overruled by this pronouncement 
of their Lordships. 

The learned Advocate for the respon- 
dent has argued before us that the 
effect of the proviso added to s. 49, Re- 
gistration Act, by Act XXI of 1929, 
is tooverrule the view expressed by their 
Lordships of the Privy Council in Skinner's 
case (1). Wedo not think that this con- 
tention has any force whatsoever. Their 
Lordships interpreted the sections of the 
old Act as they stood unamended and 
clearly laid down their legal effect. The 
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legislature does not appear to have thought 
that such provisions of law were in public 
interest and promptly intervened and 
got a proviso added tos. 49, Registration 
Act. It is for the legisiature to make 
enaciments and for the Courts to enforce 
such enactments. We are not concerned 
with its policv. There is nothing in 
Act XXI of 1928 vhich would suggest that 
the Act was ofthe nature ofa declaratory 
Act or explanatory Act which might mean 
that the view taken by their Lordships of 
the unamended sections was in any way 
wrong. The addition of the proviso isa 
fresh enactment and that enactment came 
into force on October 4, 1929, when the 
Amending Act received the assent of the 
Governor-General. This -was during the 
pendency of the present appeal. 

But there is a well recognized principle 
that where an amending Act lays down a 
rule of pracedure, it ordinarily affects pen- 
diug actions. That is the view which has 
prevailed in England and this view was 
pointed out by a Bench of this Court, of 
which one of us was a member, in Sheopu- 
jan Rai v. Bishnath Rai (2), at p. 892*. 
The Court below has admitted this docu- 
ment. Evenif it had been inadmissible 
on the date when it was admitted, there 
can be no doubt that it is admissible at 
the present moment. It is the defendants 
who are asking the Appellate Court to ex- 
clude this document from consideration 
and hold itto be inadmissible. Our juris- 
diction is being invoked at a time when 
under the law the document has become 
admissible. Wedo not think that in such 
circumstances an Appellate Court should 
hold that the document is inadmissible and 
should not be considered at all. An Ap- 
pellate Court has power of admitting even 
fresh evidence for good cause and so we 
do not think that the document can be 
excluded on the ground of its previous 
inadmissibility. i 

The learned Advocate for the appellants 
has contended before us that when the 
document was not admissible tostart with, 
it did not create any rights in the plaint- 
iff and could not be made the foundation 
of any cause of action in his favour and 
therefore the suit itself was not maintain 
able. 

We have already pointed out that, in 
our opinion, a contract for sale does not 
purport to create aninterest in the im- 

(2) 123 Ind. Oas. 390; AIR 1930 All. 706; 52 A 886; 
(19301 A L J 42 - 

“Page of 52 A—.[Hd.] 
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movable property; and therefore by pro- 
ducing a document embodying such a 
contract a plaintiff isnot trying to prove 
a document affecting immovable property. 
It is at best evidence of a transaction 
affecting such property; and therefore the 
question is one of admissibility of evidence 
and not of creation of any interest in im- 
movable property. As pointed out above 
we are of opinion that the document did 
not require registration even under the 
unamended law. 

The letter in question was signed by the 
three adult members of Bansidhar’s group 
and their nephew. Har Mohan, being a 
minor at the time, was alleged to be re- 
presented by his adult uncles. The 
learned Advocate for the appellants has 
strongly contended before us that the 
contract is not specifically enforceable 
because the interest of a minor was involv- 
ed. He has strongly relied on the case of 
Mir Sarwarjan v. Fakhruddin (3), in which 
their Lordships of the Privy Council clearly 
laid down that before specific performance 
can be enforced there ought to be mu- 
tuality and that inasmuch as the mana- 
ger ofthe minor's estate or the guardian 
of the minor is not competent to bind the 
minor or the minor's estate by a contract 
for the purchase of immovable property, 
the minor was not bound by suchan agree- 
ment and therefore the minor could not 
obtain specific performance of the con- 
tract. 

We think that that case is not in point. 
There the contract was purely one sided 
as the agreement by the guardian of the 
minor or [he manager of his estate could 
nol he enforced against the minor or his 
estate at all. It was on this ground that 
their Lordships held that there was no 
mutuality and accordingly it could not 


be enforced even on behalf of the 
minor. 

We also concede in favour of the 
appellants that a manager of a joint 


Hindu. family has no power to bind 
the minor members by a contract for 
the sale of joint family property and 
that a claim for specific performance 
of sucha contract would not ordinarily 
pe allowed. But the position before us is 
somewhat different. The property which 
ig in dispute in this suit was one-third share 
in three villages which had never belonged 
to the family at all and in which the minor 

(3) 13 Ind Cas. 331; 39 C 232; 39 I AJ:160 W 
N 74; (1412) M WNe 9A Ld 33515 C LJ 69; 14 
kom, LR5; 21M LJ 1156; 11 ML T 8(P 0), 


SOHAN LAL V. ATAL NATA 


14810 


had no interest. The leading members 
were going to acquire the shares for the 
first time and were in need of raising money 
for the purpose. They were in no sense 
jeopardising the interest of the. minor in 
the family property or imposing any per- 
sonal hability on the minor for the payment 
of this amount. What happened was that 
they wanted to raise money for the acquisi- 
tion of fresh: property and agreed that if they 
were unable to pay the amount borrowed to 
the creditor he should have that property 
instead. We do not think that a minor 
member of the family can take a share in 
the property so acquired and atthe same 
time repudiate the authority of the other 
members to enter into such a contract: If 
he wishes to repudiate such’a contract He 
must repudiate the whole of it and not 
take a benefit under it. The one-third 
share in these ‘three villages having been 
acquired out of funds borrowed from Atal 
Nath and not taken out of the joint family 
fund, must be treated as a separate prop- 
erty acquired by the other members with 
the obligation to repay the loan or to hand 
over the property instead to the creditor. 
No authority has been cited before us which 
would make the leading members of the 
family incompetent to acquire fresh proper- 
ty in this way and to enter into a contract 
ofthis character. It is not suggested that 
the minor has suffered in any way. On the 
the other*hand; he has undoubtedly gained. 
The money has come out of the plaintiff's 
pocket and for all these years the minor's 
family had had the usufruct for their own 
enjoyment. The plaintiff is claiming this 
property without the mesne profits for these 
years and is not getting any interest on his 
money for that period. It is not suggested 
that the value of the zamindari propeity in 
these Provinces has increased considerably 
as a matter of fact, if we were to take judi- 
cial notice of existing conditions, the value | 
has considerably fallen. So there can be 
no suggestion that the minor has suffered 
by this transaction andthe enforcement of 
it against him would be inequitable. 

The learned Counsel for the respondent 
has raised the point that the granting of 
Specific performance is a matter of discre- 
tion for the Court and inasmuch as the 
learned Subordinate Judge has exercised 
his discretion in favour of the plaintiff, the 
Appellate Court should not interfere with 
that exercise of discretion. 

The answer to this is to be found in 
s.22, Specific Relief Act, where although 
the jurisdiction to decree specific perform-’ 
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ance is said to be discretionary, such dis- 
cretion is not arbitrary but sound and rea- 
sonable guided by the judicial principles 
and capable of correction by a Court of 
appeal. We have, therefore, to satisfy our- 
selves whether the contract was of sucha 
nature as to justify its specific performance 
The main argument on behalf of the appel- 
lants before us is that the contract was of 
such a nature that ite specific -performance. 
should not be granted. It is therefore ne- 
cessary Lo quote extracts from the document, 
After admitting that Rs. 30,000 had been 
borrowed from Atal Nath and received 
by the family in order to make up the sum 
of Rs. 90,200 required for the purchase of 
the three villages, the writers of the letter 
assured Atal Nath, the addressee, that: 

“You (Atal Nath) are at liberty either to demand 
and receive back from us (executants) your said sum 
of Rs 30,0) with interest at 6 per cent. par annum 
or to purchase from me and my brothers one-third 
share in the said above mentioned landed property 
at cost price and whenso purchased can get the mu- 
tation effected in your name of the said one-third 
share in the zamindari any time at your option and 
I, my brothers, and our heirs, etc, shall have no 
objection whatsoever. Further, if you do not ap- 
prove of the latter procedure you will have lien on 
the above property, till as long atime as your 
money is not paid-up in full by us.” 
Undoubtedly an option was given to Atal 
Nath either to demand back the money 
with interest or to. purchase one-third share 
in the properiy.. But merely because there 
was an option;given to Atal Nath, it cannot 
be said that there was*no mutuality in this 
contract. Atal Nath:having paid Rs. 30,0.0 
performed his part of the-contract in full, 
and from that moment it became a uni- 
lateral contract which had to be perform- 
ed by the executants only. There was 
mutuality inasmuch as there was reciprocal 
consideration. 


But the learned Counsel for the appellant 
argues that the plaintiff having allowed 
the period cf limitation to lapse is now 
seeking to force the hands of the Court and 


compel the Court to grant him specific per- - 


formance because the other alternative 
relief is not capable of being granted. We 
agree that if the contract for the transfer of 
immovable property was not such as could 
be specifically granted, ths plaintiff 
would not be entitled to get that 
relief merely because he has allowed his 
alternative relief to be barred by time. 
At the same time we must hold that 
if the contract for specific performance 
is of such a nature as to admit of being 
specifically performed, then the mere fact 


that the other remedy has become barred ` 
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by time should not deprive the plaintiff 
from getting the relief to which he is 
entitled. We have accordingly to examine 
whether there was anything in the contract 
which makes it inappropriate to grant its 
specific performance. The only point which 
has been pressed before us is that the 
option given to Atal Nath was to be 
exercised “at any time” by him and 
was accordingly indefinite in its nature. 

We may point out that this aspect of 
the case was not pressed before the Court 
below and no objection was taken on be- 
half of the defendants that the contract 
was vague on account af indefiniteness 
of time. Nor such a plea seems to have 
been raised in the grounds of appeal 
filed in this High Court. Apparently the 
defendants themselves did not think that 
there was any indefiniteness or vagueness 
about it until the appeal came to be argued 
before us. The learned Advocate for the 
appellants relies on a passage in Po- 
meroy’s Jurisprudence (para. 2193, p. 
4935, 2nd edition), The concluding por- 
tion of the paragraph is as follows :— 

“Wherethe option is so worded thatthe exer- 
cise of the privilege may be delayed indefinitely, 
specific performance is refused, and the refusal is 
ee based on the ground of lack of mutua- 
ity. 

Although we do not see how the lack 
of mutuality can be regarded as the basis, 
we are prepared to state that indefiniteness 
of time may be a ground for refusing 
specific performance. But in ihis case we 
are not satisfied that there was such an 
indefiniteness. The language of the docu- 
ment was somewhat loose. But when it 
is remembered that the remedy to recover 
the amount with interest could not be 
exercised after the lapse of. three years, 
there was necessarily a limitation of; time 
put on the exercise of the option. The 
indefiniteness of time was not as regards 
the right to recover the money, which 
was of course governed by the ordinary 
law of limitation, but it was with regard 
to the option, if any, ta select one or 
the other remedy. As the document was 
unregistered it was inherent in its very 
nature that the opinion must be exercised 
before three years expired, and could not 
have been exercised after the expiry of 
that period. We therefore do not think 
that the parties contemplated that Atal 
Nath would be able to wait for an in- 
denfinite period of time long after the 
expiry of the period of limitation and yet 
insist on the payment of the money with 
interest, |. When he allowed his remedy to 
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recover the money to become barred by 
lapse of time, he necessarily exercised his 
option tó confine his relief to the taking 
of the property in lieu of the money. We 
do not think that the parties intended 
that the option to -choose the remedy 
for recovery of the money itself would 
be exercised after an indefinitely long 
period of time as, in point of fact, it 
could not have been so exercised when 
the law of limitation placed a bar against 
such a claim. 

It further seems to us that the parties 
soon, after made up their minds that 
money was not to be paid and that 
property only would have to betransferred. 
It istrue that apart from oral evidence 
led on behalf of the plaintiff we have no 
documentary evidence to show that dur- 
ing the period of 1921-26 there was any such 
understanding. But the later correspond- 
ence makesit clear that there must hive 
been such an understanding. [Their Lord- 
ships dealt . with the later correspondence 
and continued.| In view of this con- 
duct of the defendants, and particularly 
the written assurance given by Bansidhar 
himself to Atal Nath, we do not think 
that there is any ground for refusing speci- 
fic performance. 

We have already pointed out that the 
transaction was perfectly fair and straight- 
forward. But for the agreement of Atal 
Nath to lend Rs. 30,000, the villages might 
not have been acquired at all. Atal Nath 
parted with the money and has had no 
interest on the capital so far. The defend- 
ants acquired .the share and have been 
appropriating its profits all this time. They 
had been assuring the plaintiff that he 
would have his one-third share. It seems 
to us that the delay has been due mainly 
to the fact there was litigation golngon 
between the membersof the family among 
themselves. There have been suits by 
Jagmohan’s branch for the separation of 
theireone-third share in which Atal Nath 
was impleaded as a pro forma defendant. 
That resulted in a compromise between the 
other members. Atal Nath did not sign it 
and said he had no obejction to the com- 
promise, but as he was wrongly im- 
pleaded he should be given his costs. 
As upto that time Atal Nath had not 
acquired any interest in the eye of the 
law in the one-third share of this property, 
he could not put forward the defence that 
he was the owner of it and that the 
property should not be partitioned. But 
as a matter of fact, there was no necessity 
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for him to do so when Jagmohan and 
others only got one-third and the remain- ` 
der of the property remained with Bansi- 
dhar’s branch, which had made itself liable 
for giving one-third out of it to Atal Nath. 
So far as the appellant Bansidhar is con- 
cerned he is an adult and entered in- 
to this agreement with open eyes and he 
cannot complain of his own agreement. 
being enforced specifically against him 
when he has had the benefit of the 
money and the income of the property. 

As regards the minor we would not 
have enforced the contract against him 
if his interest in the family property were 
in any way adversely affected.- But we 
have already pointed out that this was 
new property acquired by the adult: 
members by raising a loan and by enter- 
ing into a contract for the discharge of 
that loan either by payment by them- 
selves or by transfer of the newly acquired 
property. The minor also has benefited 
so far as the enjoyment of the profits 
for the last 12 years is concerned. We 
therefore think that he was bound by the 
act of the adult members of the family 
and of his natural guardians and he can- 
not retain the benefit of the property 
and repudiate the authority of his uncles 
to restore this property to Atal Nathif 
the money borrowed from him was not 
paid. 

Having given tae cuse our best con- 
sideration, we think that the equities are 
all in favour of the plaintiff, that there 
is no fatal defect in the written contract 
and that there are no good grounds for 
refusing specific psrformance. We accord- 
ingly dismiss the appeal with costs which 
will be borne by al the appellants includ- 


ing those who have withdrawn the 
appeal. 
7 Appeal dismissed. 


N. 


LAHORE HIGH COURT 
First Civil Appeal No. 2671 of 1925 
October 11, 1932 

Teg CHAND AND MONROE, JJ. 
Mian ABDUL AZIZ ~- PLAINTIFF—APPELLANT 
VETSUS i 

RAHMAT ULLAH AND OTHERS 

— DEFENDANTS — RESPONDENTS 
Mortgage —kedemption suit—Valuation at Rs. 1,000 
— Preliminary decree for possession on payment of 
Rs. 9,050—Appeal for enhancement of amount— 
Valuation of appeal- Appeal, if lies to the High 
Court—Punjab Courts Act (VI of 1918, s. 39— 

Mortgagee also contesting in appeal that transaction- 
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3 saleand not mortcage—Court-fee payable for 
ppeal—Decd~—Construction—Deed stipulating that 
acrigagee would be liable for cost of  butldings— 


deed, if morigage or sale—Transfer 
tit (IV of 18' 2), s. 58. 

The plaintiff instituted a suit against B for 
gossession of a Fouse by redemption on the all ga- 
jon that the original owrers had mor!gaged it for 
Rs. 1,000 and that he as the purchaser from the original 
ywoers was entitled to redeem B pleaded inter alia 
hat the plaintiff had admitted him as owner and he 
yad, therefore, rebuilt a house for Re. 15,010 which 
1e wanted the plaintiff to pay in addition to the mort- 
zage money. A preliminary decree for redemption 
yn payment of Rs 9,050, was passed. B filed an 
appeal therefrom : i 

Held, thatthe appeal lay to the High Court as 
the value -of the subject-matter was the} amount ad- 
udicated by the trial Court, and not the valuation 
ziven by the plaintiff. Jaswant Ram v. Meti Ram 
2), relied-on, Muhammad Khan v. Ashak Muhammad 
1), held over uled, | p. 286 col. ?.] 

Held, also that as the defendants were contesting 
aot only the finding ofthe lower Court asto the 
amount payable by the plaintiff before he could 
eedeeni the mortgage but also the finding that the 
transaction was a sale and not a mortgage as found 
by the trial Court, court-fee for the appeal was 
payable on the principal sum secured on the mort- 
gageand not on the amount claimed, [p, 2:6, col. 


of IL reperty 


. Held, further, that inasmuch as there was a 
stipulation in the deed that at the time of redemp- 
tion, ifit were found that the amount due to the 
mortgagee could not be recoveredin full from the 
mortgaged property, the mortgagors would be liable 
to make good the deficiency "from their own 
pockets as wellas from their other property,’ it was 
clear tbat the intention of the parties was that the 
property could be redeemed on certain conditions 
and that an out and out sale was not intended. [p. 
237, col. J.| 


-~ F.C A. from the preliminary decree of 
the Subordinate Judge First Class, Lahore, 
dated July 20, 1925. 
-~ Messrs. Jagan Nath Acgarwal, Asa kam 
‘Aggarwal and Azim Ullah, for the Appellant. 
„Messrs. Parkash Chandra, Muhammad 
‘Amin and Dewan Mehr Chand, for the Res- 
pondents. 


Tek.Chand, J.- This judgment will dis- 
‘pose of Civil Appeals Nos. 2671 of 1929 
and 838 of 1928, both of which arise from 
the same suit. 

The plaintiff Abdul Aziz brought a suit 
for possession of a house, situate in the 
city of Lahore by redemption, onthe al- 
legation that the original owners, Zulfiqar 
Ati Khan and Amir Ali Khan, fathers of 
defendants Nos. l and 2, respectively, had 
mortgaged it by registered deed, dated 
September 17, 1908, for Rs. 1,000 in favour 
of defendanis Nos. 3 and 4; that the mort- 
gagees had assigned their mortgagee rights 
to defendants Nos. 5 and 6 and that the 
interest on the mortgage money and the 
rent realized by the mortgagees or their 
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transferees balanced: each other. He, as 
the purchaser of the rights of Zulfigar 
Ali Khan and Amir Ali Khan claimed pcs- 
session on payment of the principal sum, 
Rs. 1,000 only. 

The suit was resisted by the original 
transferees and their assignees on various 
pleas which it is not necessary to describe 
in detail for the purpcses of these appeals. 
Briefly, they pleaded that the transfer .of 
September 17, 1908, by Zulfiqar Ali Khan 
and Amir Ali Khan in favour of Murad 
Bakhsh and Rahmat Ullah, wasin reality 
an out and out sale of the house and 
not a mortgage as it purported to be; and 


that, in any case, even if the transaction 


were held to be a mortgage, the plaint- 
iffs father had lost his right to re 
deem by having admitted the contesting 
defendants as the owners of the house. 
It was further pleaded that the tranferees 
had rebuilt the house in accordance with 
the authority given to them in the irausfer 
deed and that the cost of reconstruction 
was about Rs. 15,000 which the plaintiff 
must pay, ın addition to the principal sum 
secured on the mortgage, before he could 
obtain possession. 

“The trial Court held that the transac- 
tion of September 17, 1908, was a mortgage 
and not a sale as alleged by the defend- 
ants. He also found that no estoppel or 
acquiescence on the part of the plaintiff 
or his father had been established disen- 
tithng him to maintain a suit for re- 
demption. As regardsthe cost of recon- 
struction of the house, the Subordinate 
Judge fixed the amount at Rs. 7,450 and 
allowing a further sum of Rs..600 which 
the mortgagees had to pay to certain third 
parties who were Jaying a claim tothe house, 
he passed a preliminary decree for posses- 
sion, by redemption of the mortgage, on 
payment of Rs. 9,050, leaving the parties 
to pay their own costs. 

Against this decree the plaintiff prefer- 
red an appeal to this Court praying for 
the reduction of the amount fixed by the 
lower Court by Rs. 1,800 and the defend- 
ants filed an appeal in the Court of the 
District Judge, Lahore, urging that the 
transaction of September 17, 1908, was a 
sale and not a mortgage as held by the 
trial Court and also praying that the 
amount held payable by the trial Court 
be enhanced to Rs.16,050. 

When the defendants’ appealcame up 
for hearing before the learned District 
Judge, a preliminary objection was raised 
on behalf of the plaintiff that that Court 
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bad no jurisdiction to hear it as the appeal 
should have been filed in the High Court. 
This objection was overruled by the learned 
District Judge on the authority ofa Full 
Bench decision of the Chief Court report- 
ed as Muhammad Khan v. Ashaq Muham- 
mad (1). On this finding the learned Judge 
proceeded to hear ths appeal, but the 
plaintiff raised a furiher preliminary ob- 
jection that the appeal was insufficiently 
stamped as it bore court-fee on Rs. 1,000 
only but that ad valorem court-fee should 
have been paid onthe sum by which the 
defendants wanted the amount fixed by 
the lower Court to be enhanced. The 
learned District Judge upheld this preli- 
minary objection and dismissed the defend- 
ants’ appeal. Against the decision of the 
District Judge the defendants have prefer- 
red a second appeal (No. 838 of 1926) to this 
Court. 

On the two appeals coming up for hearing 
before us it was conceded by Mr. Jagan 
Nath Aggarwal, Counsel for the plaintiff, 
that the learned District Judge had no ju- 
risdiction to entertain and dispose of the 
defendants’ appeal as the Full Bench judg- 
ment, Muhammad Khan v. Ishaq Mnham- 
mad (1), on which the learned Judge had 
relied, had since been overruled by a Full 
Bench decision of this Court reported as 
Jaswant Ram v. Mott Ram (2). Both Coun- 
sel accordingly suggested that, instead of 
the judgment of the District Judge being 
set aside and he being directed to return 
the memo of appeal for presentation to this 
Court, Civil Appeal No.. 838 of 1928 may 
be taken to have been filed in this Court 
as afirst appeal against the decree of the 
trial Judge. This suggestion was reason- 
ble and we accepted it and directed both 
sides to address us on the merits of their 
respective appeals, i 

Mr. Jagan Nath Aggarwal atthis stage 
reagitated the question of insufficiency of 
court-fee paid in Civil Appeal No. 833 of 
1926. He conceded that as the defendants 
in this appeal were contesting not only 
the finding of the lower Court as to-tha 
amount payable by the plaintiff before he 
could redeem the mortgage but also the 
finding that the transaction of September 
17, 1908, was a sale and not a mortgage 
as held by the lower Court, the curt- 
fee on this appeal, in accordance with cer- 
tain rulings of this Court and the practice 


(1) 106 P R 1895. 

(2) 96 Ind Cas. 89°; 7 Lah. 570; 2 Lah. Oas. 306; 
FB) 1925 Lah. 376; 27 P L R635; 9 Lah. L J 63 
( < 
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which had uniformly prevailed for a num 
ber of years, was payable on the principa 
sum secured on the mortgage. He, how 
ever, contended that this view was wrong 
Counsel was unable to point out any prc 
visions in the Couri Fees Act to the con 
trary and after hearing him at length | 
am of opinion that no case has bee» 
made out for departing from the long estab 
lished pracsice of this Court. I hold, there 
fore that the preliminary objection canno 
be sustained and overrule it. 

On the merits the first question for de 
cision is whether the transfer of September 
17, 1908 by Zulfigar Ali Khan and Amis 
Ali Khan in favour of Murad Baksh anc 
Rahmat Ullah, defendants Nos. 3 and. 4 
wasa mortgage as it purported to be, o 
a sale as contended by the defendants 
Ailer examining the terms of the deed, as 
printed at pp. 43 to 45 of the paper book 
bearing on the 
point produced by the parties, Ihave nc 
hesitation in agreeing with the finding o 
the learned Subordinate Judge that the 
defendants have failed to establish that the 
transaction was in fact a sale and was 
given the form of a mortgage in ordertc 
defraud pre-emptors. 

The learned Counsel forthe defendants 
has relied principally upon the term in the 
deed which authorised the mortgagees to 
reconstruct the transferred house “accord- 
ing to their liking at their own cost.” 
There is, however, ncthing unusual in such 
a condition. The mater is put beyond 
all doubts by the further stipulation in 
the deed that at the time of redemption, 
if it were found that the amount due to 
the mortgagees could not be recovered 
in full from the mortgaged property, the 
mortgagors woulG be liable to make good 
the deficiency “from their own pockets as 
well as from thetr other property.” This 
clearly shows that the intention of the 
parties was that the property could be 
redeemed on certain conditions and that an 
out and out sale was not intended. 

The appellants’ Counsel has further 
drawn our attention to an agreement 
which had been executed by Zulfiqar Ali 
Khan and Amir Ali Khan on 28th Chet, 
Sambat 1964, in favour of Rahmat Ullah 
and Murad Bakhsh, for the sale of this 


very house and ‘Rts. 125 had been receiv- 


el as earnest money. It is urged that 
this agreement embodies the real contract 
between the parties and that the deed of 
September 17, 1903, was subsequently ex- 
ecuted in the form of a mortgage merely 


|| 
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> ward cf pre-emptors. It must, how- a male Hindu passes on his death to his sons as 


yer, be borne in mind that this agree- tenants in common and that a grandson is excluded 


: from inheritance. The sons and grandsons inherit as 
rent was executed _ about 18 months joint tenants. Marudayi v. Doraisami Karambian (1) 
fore the trarsfer in question, and there referred to 


3 nothing to indicate that the mortgage The mere fact that a portion of a property is let 
leed was execuled in pursuance of this ag- out in his own name by a person lookingafter it 


during the minority of the rightful owner does not 
cement, We find from the agreement of amouat to such assertion of title or ouster as to 
‘het 28th Fambat 1964 that if was con- constitute adverse possession especially when he 


smplated that a sale deed would be ex- isthe natural person to do this, 

cuted within two weeks. This was ad- Appeal against the decree of the District 
liltedly not done and it appears thatthe Judge, Jubbulpore, in G. A. No. 49 of 1929, 
«iginal owners soon discovered that the dated January 28, 1930, arising out of the 
roperty was much more valuab’ethan they decision in ©. 5. No. 346 of 1929, in the 
ad thought it to be at the time axd, there- Court of the Sub-Judge, Second Class, 
we, the proposéd sale was superseded bya Jubbulpore, dated March 28th 1929. 

mtract ofmortgage. Theoral evidence led Mr. M. B. Bobde, for the Appellants. 

y the defendants on this point.is worthless R.B. M. B. Kinkhede and Mr. T. L. 
ad has been rightly rejected by the Sheode, for the Respondents. 

arned trial Judge. J hold, therefore, Judgment.—This appeal arises out of 
iat the transaction of September 17,1908, 2 suit for possession of a house in Jubbul- 
as 2 mortgage effected by the prede- pore town, It was bought ın the name of 
sssors in the interest of defendants Nos. 1 Ramdas in 1865 and Ramdas’ family 
ad 2 in favour of defendants Nos. 3and tree, so far as we are now concerned with 

It has not been denied before us it is as follows :— 

nat the original mortgagcrs had assign- BAKHAT SINGH 

l their right in the equity of redemp- 

on to the father of the plaintiff by arə- | | 

tered deed dated July 22, 1911, The eae acs 

aintiff has, therefore, a right toredeem the ai 


ortgage. [His Lordship then referred to Bade Gilley Girdhari 


id discussed ihe evidence regarding the died 1901 l 
Mier questions in the case and concluded.] Musammat 
me result, therefore, is that the decree aia ik 


‘the lower Court must be maintained a aaa c -= 
ıd boih appeals dismissed with costs. 





i | | | | 
Jagannath Parmali Balbhadra Musammat Musam 


Monroe, J.—I agree. died Janu- died died Rikhmin mat 
N. Appeals dismissede ary 28, — 1912= 1%2. |  Sarasvati 
1991 Musammat 3 sons 
| Rukhmin 3 sons 
Naraindas altas i 
— died Novem Sukh- 
= . berli, ani (died 
AGPUR JUDICIAL COMMISSIONER'S J918== 1926) 
Sagar wali | 
COURT. died Musammat 
Second Appeal No. 415 of 1930 1919 Teji 


a NG ae At the ane Tan death in 1897, 

; T he and his nephew Gilley were living 
WI pees aab n together in the house in dispute but 
aye messing separately. His other two 

N ARAYAND AS nephews Bade and Girdhari, had died 

Did erives= Reson DENTS many years before. The lower Appellate 

Hindu Law—Mitakshara School—Succession—Sons Court has held that Ramdas and Gilley 
d grandsons take as jsint tenants— Adverse posses- Were joint and that the house in suit was 
n—Person looking after property letting out their joint family property. There ap- 


TE it in his own name—Adverse possession, tf pears to me to be no evidence to support of 
ngbrtute 


Jnder Hindu Law, property acquired by a the finding that pag kah ae were 
eal male ancestor in ihe male line, devolving by joint at the time when {fe nouse was 
zeritance om a son or other male descendant in acquired or that the house was joint family 


3 male line, becomes ancestral on the death of i er Abppellale Cour 
„ancestor in the hands of the descendant. It is property, but the low PP ourt 


sorrect to say that the self-accuired property of WAN clearly correct in saying that on 
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Ramdas’ death the house passed to Gilley 
either by survivorship or inheritance. 
Mr. Bobde, Counsel for the appellants, 
who were the defendants in the first Court, 
contendsthat thehouse was Ramdas’ self- 
acquired property, thw it passed to Gilley 
by inheritance and became his self-acquir- 
ed property, and that on Gilley’s death 
it was inherited by his two sons Parmoll 
and Balbhadra as tenants-in-common, the 
third son Jagannath having predeceased 
Gilley. He further contends that on Bal- 
bhadra’s death in 1912, Parmoli inherited 
Balbhadra’s share and became the sole 
owner, andthat on Parmoli’s death a few 
days later, Parmoli’s widow Musammat 
Rukhmin alias Sukhraai became the sole 
owner. OnDecember 4, 1922, Parmoli’s 
widow executed a sale deed of the house 
in favour of the defendants. 

Mr. Sheode, Counsel for the respondent, 
who was the plaintiff in the first Court, 
contends that it is immaterial whether the 
house was Gilley’s *self-acquired or an- 
cestral property, and that in either case 
it was inherited on his death by his two 
sons Paimoli and Balbhadra and his grand- 
son Naraindas wh») took it as joint tenants 
and not as tenants-in-common, so that on 
the deaths of Balbhadra and Parmoli in 
1912, Naraindas became the sole owner by 
survivorship. If Naraindas was the sole 
owner , then on his death in 1918, the house 
passed to his widow, and on her death 
in 1919, it passed to three sons of Musam- 
mat Rukhmin andthe three sons of 
Musammat Sarasvati, the sister of 
Naraindas’ father. On July 4, ,1927, the 
sons of Musammat Rukhmin and Musam- 
mat Sarasvati executed a sale deed of the 
house in favour of the plaintif. 

The parties are admittedly governed 
by the Mitakshara Law and Mr. Bobde 
has been unable to site any authority for 
his proposition that the self-acquired prop- 
ezty ofa male Hindu passes on his death 
to his sons as tenants in common and that 
a grandson is excluded from inheritance. 


In Trevelyan’s Hindu Law, at p. 400 of. 


the 3rd edition, it is stated: 
“In the case of the male agnate descendants of 


a deceased male Hindu, even when they are 
separate ..... we aan warara the heirs take per stir- 
pes,” 

and at p. 260 the learned author 
remarks: 


“In cases governed by the Mitakshara School 
of law, all property, whether movable or im- 
movable, and however originally acquired, which 
is inherited by what is called ‘unobstructed 
heritage’, i. e, which is inherited from a natural or 
adopted father, father’s father, or father’s fathers 


SHŘODİNLALV. NARAYANDAS 


14810 
father, is co-parcenary property as regards th 
issue of the person so inheriting it,” 

Again in Sakar’s Hindu Law at’ g 
345 of the 7th edition, it is stated: | 

“Property acquirel by a lineal male ancesto 
in the male line, devolving by inheritance on 
son or other male descendant in the male lint 
becomes ancestral on the death ofthe ancestor, i 
the hands of the descendants.” : 

The.same principle is laid down 1 
Mulla’s Hindu Law at page 20of th 
7th edition, where the doctrine of repre 


sentation is explained as -follows:— 

“A gon, a grandson whose father is, dead an 
a great-grandson whose father and grandfathe 
are both dead, all succeed simultaneously as or 
heir to theseparate and self-acquired property “` 
their paternal ancestor. The reason 1s that tl 
grandson i1epresenis the rights of his father to 
share and the great-grandson represents the righ 


both of his father and grandfather. This is tl 
only case to which: the doctrine of represent: 
tion applies.......... Sons, grandsons and grea 


grandsons inheriting together as aforesaid succee 
to Lhe estate of the deceased as coparceners;”’ 


and again at p. 222: m | 

“According to the Mitakshara School two | 
more persons inheriting jointly take as tenan 
in common except in four’ classes of heirs w] 
take as joint tenants with rights of survivorshi 
(a) Two or more sons, grandsons, and gre 
grandsons succeecing as heirsto the separate | 
selfacquired -property of their paternal ance 
tor.” : : i 

In Marudayiv. Doraisami Karambic 
(1), the Madras High Court has held th 
the divided sons, grandsons and grea 
grandsons ofthe last male owner su 
ceed to his divided property in the san 
way as as they succeed to his undivide 
property, and they base. this ‘view on tl 
ground that the Mitakshara gives to tl 
grandson and ‘unobstructed’ right by bh 
birth to the separate property of b 
grandfather and that, therefore, the exis 
ence of a son cannot defeat it. In t 
absence of any authority to the contra: 
I have no hesitation in holding that | 
Gilley’s death his sons -Parmoli al 
Balbhadra and his grandson Naraind 
inherited the house in dispute as jo 
tenants. It, therefore, follows that on t 
deaths of Parmoli- and Balbhadra 
1912, Naraindas became the sole own 
and that the house passed'to his: widow | 
Naraindas’ death in1918 and to the sc 
of Rukhmin and Sarasvati onthe death 
Naraindas’ widow in 1919. The plain 
has therefore succeeded in making out! 
title to the house in dispute. 

The defendants however, have contend 
that, evenif Naraindas became the sole ow! 
in 1912, Parmoli’s widow Musammat Rukm 
alias Sukhrani entered into adverse poss 
sion of the house and that the suit which v 
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brought on the August 1, 1927, is there- 
fore barred by limitation. On the deaths 
of Balbhadra and Parmoll in 1)12, Gilley’s 
widow Musammat Sahodra, Parmoli’s widow 
Musamvat Sukhrani and Naraindas con- 
tinued to live in the house. Naraindas was 
then a minor and attained majority a year 
or so before his death in 19!8. Shortly 
before their deaths Parmoli and Balbhadra 
had filed a civil suit and after their deaths 
Parmoli’s widow Sukhrani and Naraindas 
applied to be made plaintiffsin place of the 
deceased plaintifs. The defendants con- 
tended that Naraindas had become the 
sole owner by survivorship and that 
Sukhrani had no right beyond the right of 
maintenance. Musammat Sukhrani admit- 
ted this andthe name of Naraindas alone 
was therefore substituted for those of the 
deceased plaintiffs. This was on the 
March 29, 1912: wide Ex. P-4. It ig 
therefore clear that Musammat Sukhrani did 
not claim to be in adverse possession in :912 
and there is no evidence that she ever 
asserted a title adverse to Naraindas. 
The fact that she let out a .portion of the. 
house in her own name does not amount 
tosuch an assertion, as somebody had to 
look after the property and she was the 
natural person to do this. It has been 
admitted that she was in adverse posses- 
sion of the house after ihe death of Nara- 
indas and his widow, but there isno evid- 
ence toshow that she ever denied Narain- 
das’ title, and the lower appellate Court’s 
finding that she did not is a finding of fact 
that must be accepted. The plea of limita- 
tion musi therefore fail. 

The appealis accordingly dismissed with 
costs. 

N. Appeal dismissed. 


Se 


OUDH CHIEF COURT 
Second Civil Appeal No. 208 of 1932 
December 1, 1933 
Wazirk Hasan, C. J. 
SANGAM LAL AND oTarRs—PLAINTIFFs— 
APPELLANTS 
Tersus 
BARMHADIN AND ofarres—DEFENDANTS — 
RESPONDENTS 
Oudh Rent Act (XXII of 1886), s. 124 (B), (C), D— 
Suit to recover haq malikana—Munsif returning 
plaint to be presented to Revenue Court—Appeal to 
First Subordinate Judge vested with power to decide 
appeals from Munsif’s decision—Duty of First Sub- 
ordinate Judge to decide appeal on merits. 
Where the Munsif returns the plaint ina suit for 
the recovery of hag malikana to be presented to the 
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Revenue Court and an appeal is presented to the 
First Subordinate Judge, who has been vested with 
the power of deciding of appealstrom the Munsif, he 
should, having regard to the pravisions of s. 121 (B), 
(C) and (D), Ouah Rent Act, proceed to decide the 
plaintiff's suit on its merits, [tis immaterial as to 
which Courthas actually decided the appeal ‘he 
test laid in s,124(B) is whether an appeal does or 
does not lie to the DistrictJudge, 


. C. A. against an order of the First 
Sub-Judge, Bahraich, dated May 10, 1932, 
confirming the decree, of the Munsif, Kaisar- 
ganj, dated February 29, 1932. 

Messrs. Hyder Husain and B. P. Misra 
for the Appellants. 
Mr. Radha Krishna, forthe Respondents. 


Judgment.—This is the plaintiffs’ ap- 
peal from the decree of the First Subordi- 
nate Judge of Bahraich dated May 10, 1932, 
affirming the decree of the Munsif- of 
Kaisarganj dated February 29, 1932. 

The suit oat of which this appeal arises 
was instituted by the plaintiffs for the 
recovery of hag malikana from the defen- 
dants. The Courts below have refused to 
entertain the suit on the ground that it 
was cognizable by the Court of Revenue 
and not by the Civil Court and have 
directed the return of the plaint to the 
plaintiffs for being presented to the Revenue 
Court. 

I am of opinion that having regard to 
the provisions of s. 24 (B), (C) and (D) of 
the Oudh Rent Act, 1886, the lower Ap- 
pellate Court should have proceeded to 
decide the plaintiff's suit on its merits. 

It is argued however on’ behalf of the 
respondents that the appeal from the 
Munsif’s decision having been properly 
laidin the Court of the First Subordinate 
Judge and not in the Court of the District 
Judge the provisions of the aforemention- 
ed sections of the Oudh Rent Act were 
inapplicable to this case. I am unable 
to accept this argument. Primarily an 
appeal fram the judgment of the Munsif 
would lie to the District Judge and the 
words of s. 12: (B) are “in which an appeal 
lies to the District Judge”. In the ordi- 
nary course an appeal from the Munsitf’s 
decision would have lain in this case to 
the District Judge and the notification 
under which ihe First Subordinate Judge ° 
of Bahraich-was vested with the powers of 
deciding appeals from the decision of a 
Munsif cannot alter the abvious interpret- 
alion of the provisions ofs. 124 (B) of the 
Oudh Rent Act. It seems to me immaterial 
as to which Court has actually decided the 
appeal. The test laid in s. 124 (B) is 
whether an appeal does lie or does not lie 
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to the District Judge. Itzcannot be denied 
that it wotild lie to the District Judge in 
this case ficm the decision of the Munsif 


and therefore s. 124 (B) clearly applies 1o, 


this case. But even if this argument is 
not sound it isin’ my power now to .cure 
this defect of forum by, ordering” the 
plaintiffs’ appeal in the Court? below:to’ be 
decided by the District Judge of the,place. 
1 accordingly allow this appeal, set. aside 


the orders of the Court below and remandi. 


the case to.the Court of the-District Judge 
of Gonda under the*provisions of. O: ALI, 
T. 23 of the Code of- Civil, Procedure: with 
directions that -the*appeal be enlered in 
the regisler of appeals. of, that Court and 
decided according to law. No order as to 
GOBis. 
N. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 90 of 1999 
November 7, 1933 
Jat Lat, J. 

CHARAN DAS—PLAINTIFF— 

. APPELLANT 
versus 


Firm NATHU MAL-DOONGAR MAL - 


DEFENDANTS — RESFONDENTS 

Succession Act (XXXIX of 1925, ss. 381, 333— Suc- 
cession certificate, if conclusive proof of right of 115 
holder—Suit on certificate— Question of title to amount, 
if can be raised—Validity of certificate until revocation 
—-Bona fide payment to holder on authority of 
certificate after revocation—Debtor, if exonerated. 
` A succession certificate is a conclusive proof of the 
right of the holder thereof to recover the amount in 
respect of which the same has been granted. Conse- 
quently on a suit brought on the succession certifi- 
cate, the question of the rights of other -parties 
to recover the amount from the debtor, in other 
words, the question of title to the amount concerned, 
cannot be raised. That matter must be left to be 
determined in proper proceedings by those who claim 
a title to the amount in dispute. 

So long as a succession certificate has not been 
revoked it must be deemed to be valid. Unders 386, 
Succession Act, even if a succession certificate has 
become invalid by virtue of revocation or for any 
othsr similar cause the payment of the amount 
bona fide to the holder thereof on its authority 
exonerates the debtor. 


Mr. Govind Das, for the Appellant. 
Mr, R. L. Anand, for the Respondent, 


Judgment.—The appellant Charan 
Das obtained a succession certificate au- 
thorizing him to recover a certain amount 
deposited with the respondent firm Nathu 
Mal-Doongar Mal by Sardari Lal deceased 
and instituted a suit for the recovery of 
ihe amount. In addition to the firm he 
also .impleaded certain persons, who 
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claimed to be the heirs of Sardari Lal, 
as defendants in the case or others who 
were interested in’ such persons. He. 
asserted that they were not the heirs of 
Sardari Lal and. that the amount had 
been wrongly paid to them by the firm. 
He claimed a' decree against the firm or 
against such of the defendants who may 
be found liable by the Court. The trial 
Court decreed the suit but the District 
Judge -has dismissed it. He has held 
that the transaction was of the nature of 
a deposit by a customer with a banker 
and therefore, the: suit to recover the 
amount was not barred by time. He has 
also held that the appellant having obtain- 
ed the succession certificate was ordinarily 
enlitled to recover the amount but as 
the real heir of Sardari Lal was another 
person who had been impleaded he dis- 
missed the suit. Charan Das plaintiff has 
presented this second appeal against the 
decree of the District Judge. : 

This appeal, in my opinion, must 
succeed, Section 381, Succession Act, is 
a clear authority that a succession cer- 
tificate is a conclusive proof of the right 
of the holder thereof to recover ihe amount 


“in respect of which the same has been 


granied. On a suit brought on the succes- 
sion certificate, therefore, the question of 
the rights of other parties to recover the 
amount from the debior, in other words 
the question of title to the amount con- 
cerned, cannot be raised. That matter 
must be left to be determined in 
proper proceedings by those who claim 
a title to the amcunt in dispute. The 
respondents’ Counsel, however, relies upon 
s. 386 and says that s. 381 implies the 
existence of a valid succession certificate, 
Ll am unable to follow this contention. 
So long as the certificate has not been 


revoked it must be deemed to be valid. 


Section 386 really goes against the con- 
tention of “the respondents because it 
provides that even if a succession certificate 
has become invalid by virtue of revoca- 
tcin or for any other similar cause, .the 
payment of the amount bona fide to the 
holder thereof on its authority exonerates 
the debtor. 

The plaintiff's suit, in my opinion, was 
rightly decreed by the trial Court. I 
accept this appeal and setting aside the 
decree of the District Judge restore that 
of the trial Court but in view of the fact 


‘that by impleading the other claimants 


of the property the plaintiff himself invited 
a discussion of their rights he should be 
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deprived of his costs of his litigation, I 
consequently direct-that the parties before. 


me shall bear their own costs of the litiga- ` 


tion throughout, 
Ne Appeal accepted. 


i E mamrik E 


“OUDH CHIEF COURT - 
Second Rent Appeal No. 35 of 1932 
- December 11, 1933 ~» 
NANAVUTTY, J. 
RAHAM SHER KHAN Derennant— l 
APPELLANT 
VETSUS 4. 
. COURT OF WARDS, BALRAMPUR . 


ESTATE — Pcamnti?r—RESPONDENT 
Oudh Rent Act (XXII of 1886), s. 38 —Enkancement 


of rent—Agreement not proved by production of’ 


kabuliyat or estate papers~Hnhancement, if legally 


proved, 


Where the alleged written agreement for enhance- 
the plaintiff . 


ment of rent has not been proved by 
zemindar either by produciug the kabuliyat execut- 
ed by the tenant or by filing the estate papers in 


roof of the alleged enhancement, the alleged en-, 


ancement of rent cannot be said to have been legal- 
ly proved. 


5. R. A. against an order of the District ; 


Judge, Gonda, dated April 28, 1932. 


Mr. R. N. Shukla for Mr. M. L. Saksena, ; 


for the . Appellant. 

‘Messrs. H. K: Ghosh, Assistant Govern- 
ment + Advocate and G. He Thomas, 
Government’ Advocate, 
ent. 

' Judgment.—Thisisa defendant's appeal 
against an order of the learned ‘District 
Judge of Gonda dated April '28,.. 1932, 


modifying the decree of the Munsif of Gonda. 


The plaintifi-respondent, namely the Court 
of Wards in charge of the Balrampur Estate 
brought a suit for arrears of rent’ against 
the defendant-appellant Raham Sher Khan 
for the years 1336 and 1837 Fasli. 
plaintiff claimed thatthe original rent of 
the defendant’s holding which was 
Rs. 55-11-0 ‘had been raised to Rs. 85. 
The defendant contested this allegation. 
“Under s. 38 of the Oudh Rent Act (Act 
XXII of 1886) a landlord can enhance the 
rent ofa statutory tenant either by written 
agreement or by notice as laid down in 
s. 39 ofthesaid Act. In the present case 
this alleged written agreement -for enhan- 


cement of rent has not been proved by the’ 


plaintiff zamindar either by producing 


the kabuliyat executed by the tenant or by 


filing the estate papers -in proof of the 
alleged enhancement. That being the case 
T must reluctantly hold that enhance- 
ment of rent has not been legally proved 
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' tobe Rs. 55:11-0, “At that rate 


- iff is, therefore, | entitled - 


for the Respond- 


The 


24) 
inthis case. The patwari’s evidence merely 
shows that the Balrampur Estate produced 
paitas and that Hé entered Rs. 85 as the 
rent ofthe holding in suit from the estate 
bahikhata. The patwari nowhere admits 
that he was present at the time of the 
alleged enhancement or that he wrote 
out. the notice for the alleged enhancement 
of rént.,. I find therefore, that the annual 
rent“of the, holding in suit is only proved 
‘the rent 
for the holding ` in suit for two years 
comes to Rs: 111-6-0. The plaintiff has 
admitted ‘that Rs. 10° was paid by the 
defendant for the years in suit. The plaint- 
to Rs. 101-6-0. 
The defendant has failed*:to adduce any 
cee in proot - -of his, alle ged payment of 

s. 99 

The result: is'‘that I partially allow this 
appeal, modify the judgement, and decree 
of the lower Appellate Court and give the 
plaintiff a decree for Ks, 101-6-0 with pro- 
portionate costs in all three Gourts. 

NG ~ _ Appeal vartly allowed, 


NAGPUR JUDICIAL: COMMISSIONER’ s 
COURT 


Second Civil Appeal No. 525 ot 1932 
November 8, 1933 
l SUBHEDAR, A. J.C, 
-Seih HAZARIMAI: BHOLARAM— 
PLAINTIFF—APPELLANT 
tCTsus 
SHRIRAMCHANDRASWAMI DEWAS- 
- THAN AND orauRs—DerenDants— 
; RESPONDENTS: . i 
_ Civil Procedure Code (Act V of 1903), O 0. Inv. Ww 
—' Wrong person’, if means ‘dead person’ also— Appli- 
cability of O.J, r.10— Existence of a valid plaint or 


memo of appeal—Necessity of. 
“The words ‘wrong person’ in 0. I r, 10, Civil 
Procedure Code, cannot be construed to mean a dead 


erson. 
j The existence of a valid plaint or memorandum 
of appeal, as the case may be, isa sina” gua non 
for the application of the provisions of O. F, r. 10, 
Veerappa Chetty v. Tindal Ponnan (1) anPGopala 
Krishnayya v. Lakshmana Rao (2), referred to, 
Appeal against the. decree of the Ad- 
ditional District Judge, Balaghat, in O. A. 
No. ,2 of 1932 dated July 29; 1932 arising 
out of decision in C. 8. No. 199 of 19306 
in the Court of the Sub-Judge,. Second: 
Class, Balaghat, dated Decembér 22, 


1931. 


Mr. D.N. Chaudhury, R. B., for the Ap. 


pellant. - 
a G. B: Deo, forthe Respondents: 


t 
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Judgment.—one Seth Hazarimal had 
filed Civil Suit No. 199 of 1930 in the Court 
of the Subordinate Judge, Second Class, 
Balaghat, for a certain declaratory relief. 
The suit was dismissed and an appeal 
therefrom was also dismissed by the Ad- 
ditional District Judge on July 92, 1932. Seth 
Hazrimal’s agent instructed Rai Bahadur 
Chowdhury. by a power of attorney 
dated November 4, 1932, to prefer a second 
appeal against the appellate Court's 
judgment and decree to this Court. Second 
Appeal No. 525 of 1933 was accordingly 
presented by Rai Bahadur Chowdhury on 
November 7, 1932.. It 
transpired that Seth Hazarimal had already 
died on the evening of November 5, 1932. 
Uazarimal’s legal representatives therefore 
presented an application on July 15,1933, 
praying for substitution - of their names 
in the place of the deceased appellant 


under O. J, r. 10 (1) of the Civil Pro- 
cedure Code. 
the 


The question for decision is if 


substitution as prayed for by the applic- 


ants could be ordered. Order], r. 10(1) 
of the Civil Procedure Code runs as 
under :— 


“Where a suit has been instituted in the name 
of the wrong person as plaintif or where it is 
doubtful whether it has been instituted in the 
name of the right plaintiff, the Court may at any 
stage of the suit, if satisfied that the sait has 
been instituted through a bona fide mistake, and 
that it is necessary for the determination of the 
real matter in dispute so to do, order any other 
person to be substitutad- or added as plaintiff 
upon such terms as the Court thinks just.” 


The contention of the learned Counsel 
for the applicants-is that the present 
appeal having been instituted - in -the 
name of a wrong person as appellant 
through a bona fide mistake, the names of 
the applicants should be substituted ‘in 
place of the original appellant. Theshort 
question for decision then is whether the 
words “wrong person” appearing in the 
aforesaid rule could be construed to mean 
‘fa dead person.” ; 

In Veerappa Cheity v. Tindal Ponnen (1), 
it was keld that there is nothing in the 
Code of Civi] Procedure to authorise the 
institution of a suit against a deceased 
person and the Courts have no jurisdic- 
tion to allow the plaint in such a ease 
eto be amended by substituting the names 
of the representatives of the deceased, even 
when ‘the suit is instituted bona fide and 
in ignorance of the death of the defend- 
ant. In a later case a Full Bench of 
the same High Court ruled that in a 
case where the name of a deceased 
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person is shown as the respondent the 
memorandum of appeal should be amend- 
ed by the substitution of his legal re- 
presentative, under s. 153 of the Civil 
Procedure Code: Gopala Krishnayya vV. 
Lakshmana Rao (2). The case of Veerappa 
Chetty v. Tindal Ponnen (1) and the other 
cases following the same view, though 
cited inthe course ofthe argument, were 
not, however, noticed or considered in 
Gopala Krishnayya v. Lakshmana Rao (2). 

Even assuming for ihe sake of argument 
that the decision in the later Madras 
case allowing amendment of the memo- 
randum of appeal by substituting the 
legal representative of the deceased res- 
pondent as correct it does not follow that 
the same principle could be applied to 
the case of substitution of the legal re- 
presentative of a deceased person in whose 
name an appeal isiiled under a bona fide 
mistake that he was alive at the lime of 


- the filing of the appeal. There are obvi- 


ously several objections to such a course > 
being adopted. 

In the first place under O. XLI, r, 1 
read with O. II, r. 1 of the Civil Pros 
cedure Code, the memorandum of appeal 
has to be filed by the appellant in person 
or his Pleader or agent duly authorised 
in that behalf. Under O, IO, r. 4 (2) 
ibid the. appointment of a Pleader remains © 
in force only during the life-time of the, 
client. It therefore follows thaąb.in: the 
present case the power-of-attorney which 
was given to Rai Bahadur Chowdhry. on 
behalf of the deceased appellant by his 
Mukhtiar ceased on theevening of Novem» 
ber 9. when the original appellant died. 
The memorandum cf appeal which was 
presented by Rai Bahadur Chowdhry on 
November 7, 1932 was thus not validly 
presented at all. That being the position, 
the provisions of O.I, 1. 10 (i) of the 
Civil Procedure Code cannot come into 
operation in the present case. The ex- 
istence of a valid plaint or memorandum 
of appeal, as the case may be, appears 
to be a sina qua non for the application 
of the provisions of O. I, rule 10 (1) 
ibid in every case. 

The result is that the application for 
substitution is untenable and is dismissed 
with costs, Pleader’s fee Rs. 25. The 
appeal itself having been filed in the 
name of the deceased person was incom- 
petent and is dismissed. 

N. Appeal dismissed, 

(1) 3t M 86, i f 

(2) 49 M 18; AI R 1925 Mad, 1210, 
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OUDH CHIEF COURT 

“Second Rent Appeal No. 46 of 1932 

' December 13, 1933 
SRIVASTAVA AND Nanavotty, JJ. 
KULWANT AND OTHEES— 
DEFENDANTS — APPELLANTS 
versus 
HARPAL SINGH—PLAINTIF8— 
RESPONDENT 

Oudh Rent Act (XXI of 1886), s 108 (2) —Deter- 
mination of fairand equitable rent—Rate of rent 
_ decreed in previous suit for earlier period—Whether 
can be allowed —Remissions granted to tenants during 
that period—Consideration of, . 

In determining the fair and equitable | rent, the 
Court is justified in allowing therate of rent dec- 
reed in a previous suit for an earlier period and 
in taking into consideration tbe remissions granted 
to the tenants in the village during that period. 

S. R. A. against an order ofthe District 
Judge, Gonda, dated August 22, 1932. : 

Mr: H. D. Chandra, for the Appellants. 

Mr. Hyder Hysein, for the Respondent. 

Judgment.—tThis is a defendants’ appeal 
against the decree dated August 22, 1932, 
of thelearned District Judge of Gonda 
modifying the decree dated March 11, 1932, 
ofan Assistant Collector of the lst class 
in that District. It arises out of a sult for 
arrears ofrent. The parties are agreed 
that the plaintiff, who is the pukhtedar 
is.entitled to get nine-tenths of the produce 
from the defendants who are birtdars. 
The controversy is only as regards the 
fair -and equitable rent payable on the 
above basis forthe years in suit. The 
learned District Judge was of opinion that 
Rs. 2-10-0 per bigha would bethe fair and 
equitable rate of rent for the lands. in suit 
in 1835 and 1337 Fasli which were nor, 


a 





mal years. It has been contended on béehal¢ 
ofthe appellants that 1335 and-1337 Fasli ` 


were lean years and that arent of Re. 1 per 
bigha was the fair rate of rent for those years: 
He has been unable torefer us to any 
evidence to show that the produce in 1335 
and 1337 Fasli was short of normal. It is 
admitted that the years in question were 
not recognised as famine years by the Go- 
vernment. Inthe absence of any evidence 
to prove the actual produce of the land 
during the years in suit, we think under 
the circumstances the lower Court was 
justified in allowing rent for those years 
at therate of Rs. 2-10-0 per bigha, which 
was the rent decreed by this Court in a 
previous suit relating to an earlier period. 


The appeal in our opinion has no substance 


and must fail. 


Qross-objections have also been filed by 


the plaintiff in respect of the years 1336 and. 
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1338 Fasii. Asregards those years there is 
evidence to show that the Government had ` 
made a remission of eight annas in'13 6 
and six annas in the rupee in 1338 Fasli. We 
think thelearned District Judge, in deter- 


. mining the fair and equitable rate of rent 


for the land in suit, was right in taking 
into consideration the remission granted to 
the tenants in the village in those years. 
The cross-objections also have no force. 

We accordingly dismiss the appeal and 
the cross-objections with cosis. 

N. . Appeal dismissed 


` 
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LAHORE HIGH COURT - 
Criminal Appeal No. 622 of 1933 
July 13, 1933 

BHIDE AND CURRIE, JJ `- 
WAZIR MUHAMMAD—Oonviot = 
APPELLANT 
Versus ` i 
EMPEROR—Oposits Party 
Penal Code (Act XLV of 1860), ss, 100, 30t, Part 
I—Both accused and deceased armed at the beginning 
of dual—Deceased throwing accused down but be- 
coming disarmed—Accused striking deceased with 


. knife —Death from shock—Right of private defence, if 


exceeded, 

Where of two persons A&B, A {was armed with 
a dang and B with a knife, A tried to strike Band 
missed the stroke and thetwo then grappled with 
each other, in the course of which A was unarmed 
but threw down . B who then siruck A with his 
knife and <A _ collapsed.:and died under the 
shock : od BGS tae 

Held, that B exceeded the right of private defence 
which he had and that he should be convicted under 
s. 301, Part I, Penal Code. - 


Mr. Kesar Singh, for the Appellant, 

Mr. Des Raj Sawhney, for the Crown. 

Currie, J.—The appellant Wazir Muham- 
mad has been -convicted of- murdering 
one Gurdit Singh on January 3,-1933 and 
sentenced to death. His wife Musammat 
Budhan, who was tried along with him, 
has been acquitted. According to the 
medical evidence Gurdit Singh received 
five incised wounds, one on the left side 
of thə head which cut the-outer and inner 
tables of then skull bone, an incised 
would onthe left of the chest and two 
connecting wounds on the lower part of 
the left chest and a penetrating incised 
wound which caused his death; This 
wound penetrated the right chest .cavity 
and death was due to shock and intérnal 
hemorrhage. These wounds were admit- 
tedly inflicted by the appellant. : 

According to. the prosecution the ap. 
pellant who is a moneylender had 4 
dispute with one Jhanda Singh, uncle of. 
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Hukam Singh, the father of the deceased 
and Hukam Singh took his uncles part. 
On the day of the occurrence the ap- 
pellant was grinding corn at the mil of 
P.W. No. 12, Muhammad Bakhsh. Muham- 
mad Bakhsh is a carpenter and at the 
time was making some window frames 
for a mosque ina neighbouring village. 
The appellant asked him what he was 
doing and on being told, commented 
abusively on the fact that in village of 
Talwandi Logran, though the Lohars and 
Kashmiris had mosques, the Dogars had 
none, andin this connection made certain 
abusive remarks regarding Nabi Bakhsh 
lambardar. These remarks were overheard 
by Musammat Rahmon (P. W. No. 8) the 
wife of Nabi Bakhsh, who took exception 
to them and remonstrated with the ap- 
pellant. An altercation ensued, Musammat 
Rahmon. went’ home and “ informed her 
husband and about midday Nabi Bakhsh 
(P. W. No. 4) went to the mill and asked 
why the appellant was.abusing him. On 
this- the appellant abused him directly 
and Nabi Bakhsh replied in kind. Mehr 
Din, Gaman and Hukam Singh arrived 
ahd with Muhammad Bakhsh separated 
the: parties. Nabi Bakhsh returned and 
Wazir. Muhammad is said to have gone 
tò his own house though he- returned to 
the mill. shortly ` afterwards. About 4 
o'clock in the ‘afternoon, as Nabi Bakhsh 
was passing. the mil],;Wazir Muhammad 
again began to abuse him and he re- 
monstrated with him. Hearing the uproar 
Gaman, Mehr Din and Hukam Singh and 
the latter's son, Gurdit Singh, appeared 
on the scene and Wazir Muhammad then 
started abusing Hukam Singh whereupon 
Gurdit Singh asked why he was abusing 
his. father. ; 

According to. the story as now told in 
Court, Gurdit Singh and Wazir Muham- 
mad advanced towards each other and 
Wazir Muhammad drew a large knife 
(ehhuri) from. the fold of his loin cloth 
and stuck Gurdit Singh. They grappled 
and fell to the ground, Wazir Muham- 


mad being underneath. He continued to 


strike at Gurdit Singh who finally collapsed 
The onlookers then seized the knife from 


Wazir Muhammad, Nabi Bakhsh receiv-- 


ing certain injuries in the -process. 
Musammat Budhan was alleged to have 
struck Gurdit Singh with another knife 
which was seized from her by Mehr Din. 
Nabi Bakhsh: struck Wazir Muhammad 
with his dang but Wazir Muhammad 
snatched the dang and struck Nabi Bakhsh, 
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Wazir Muhammad thén took to hig heels 
and took refuge in the house of Khaira, 
mirast. Hukam Singh purused him and 
finding .the. door chained from inside 
chained and padlocked it from outside. | 
Wazir Muhammad however forced the 
door out of its socket and escaped: over 
the roof tothe house of Fazal Din Dogar 
where he was finally secured. Muhammad 
Bakhsh was then sent to the Police Station 
to make the First Information Report. The 
above is the story as presented in Court 
by Nabi Bakhsh, Gaman, Mehr Din and . 
Hukam Singh Muhammad Bakhsh (P. W.) 
states that Hukam Singh, Mehr Din, 
Gaman and Gurdit Singh came together 
all armed with dangs. Musammat Budhan 
was standing atthe door of the mill-with 
a knife in her hand and Wazir Muham- - 
mad joined her and drew a knife from 
his loin cloth. Nabi Bakhsh, Gurdit Singh 
and Hukam Singh were abusing him and 
he returned. the abuse, Gurdit Singh then - 
struck a blow at Wazir Muhammad with 
his dang but failed to hit him as Wazir 
Muhammad stepped back and on raising’ 
his dang for another blow Wazir Muham- 
mad grappled withhim and in the struggle 
they fell to the ground, Wazir Muham- 
mad being underneath. Wazir Muham-- 
mad then struck Gurdit Singh two or. 
three blows with his knife. 
Both these stories are an improvement 
on the first information report: There it 
was stated by..Muhammad Bakhsh that” 
Wazir.Muhammad and his wife, Musam~ 


- mat Budhan, and Nabi ;Bakhsh were 


abusing .each: other when Gurdit Singh,- 
Hukam Singh, Gaman and Mebr Din 
hearing the noise arrived. Gurdit Singh 
and Wazir Muhammad grappled and 
Gurdit Singh threw Wazir Muhammad 
who fell underneath and then stabed 
Gurdit Singh in the abdomen. . Nabi 
Bakhsh and Hukam Singh then heat 
Wazir Muhammad with their lathis and 
Wazir Muhammad picked up a dang 
which was lying there and struck Nabi 
Bakhsh on the head, felling him. The 
knife wasthen seized from him by Gaman - 
and he made his escape. 

The learned Sessions Judge has practically 
adopted the story as told in the first 
information report. Muhammad is now 
obviously trying to place the conduct of 
the appellant inthe most favourable light. 
by alleging that Gurdit Singh at first 
attempted to strike him. On the other 
hand. the. prosecution witnesses are trying. 
to exaggerate the case against the appel-. 
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lant by making out that he first struck 
at Gurdit Singh with a knife and was 
thus an aggressor, a detail whichnone of 
them mentioned in the statement originally 
made before the Police. Musammat Budhan 
‘was, acquitted as there was no mention of 
her ‘striking at Gurdit Singh in the First In- 
formation Report. (His Lordship discussed 
the evidence and proceeded). The learned 
Counsel forthe appellant has strenuously 
argued that -Wazir Muhammad's action 
was justified and is covered by the right 
of private defence. He urgesthat Wazir 
Muhammad was attacked by Gurdit Singh 
and when he found Gurdit Singh sitting 
on his chest with aring of enemies around 
him, he would naturally have the ap- 
prehension that he would be .likely to 
suffer grievous hurt. He would, therefore, 
be entitled to exercise the right 


under s. 100, Secondly, 
Code.. This contention, however, cannot 
be accepted in ‘full. Taking the view 
most ‘favourable to the appellant if may 


be held that Gurdit Singh grappled with. 


him and threw him to the ground and 
that he would have a right of private 
defence. But that right, in my opinion, 
would not extend to causing the death of 
Gurdit Singh. Gurdit Singh had admit- 
tedly dropped his dangand was unarmed 
while grappling with the appellant. Though 


the appellant states that Gurdit Singh- 
was attempting to throttle him, the medical ' 


evidence does not reveal the least trace 


of injury onthe appellant’s throat. In- 


these circumstances it is impossible to 
hold that the appellant could be under 
any apprehension of receiving grievous 
hurt from Gurdit Singh. 

As regards the presence of the other 
men, it appears to me that the prosecu- 
tion ,story that they arrived on the scene 
on hearing the noise is the correct version 
and we have it in evidence that in the 
morning they had helped Muhammad 
Bakhsh to separate the appellant and 
Nabi ‘Bakhsh. Incidentally, had Nabi 
Bakhsh after the morning’s episode any 
determination to take revenge, he and 
his supporters would have armed them- 
selves at once and returnedand attacked 
Wazir Muhammad and would not have 
waited tnree or four hours. In the cir- 
cumstances therefore I am of opinion that 
the appellant in causing the death of 
Gurdit Singh exceeded his right of private 
defence. The medical evidence shows that 


he repeatedly stabbed  Gurdit - Singh who- 
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defence even to the extent of causing death: 
Indian Penal’ 


rund 
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was at the time unarmed. As he had 
a right of private defence, his case would 
fall undér the “Second” Exception to 
s. 300, Penal Code. The ‘conviction there- 
fore should be altered to one. under 
s.301, vart Penal:Code. I would/aNer - 
the sentence to one of ten years’ rigorous 
imprisonment. 
Bhide, J.—I agree. ss 
N. Conviction altered, 





OUDH CHIEF COURT 
Miscellaneous Appeal No. 50 of 1932 
November 22, 1933 

Wartr Hasan, ©. J , AND 
NANSVUTTY, J. 
RAM ASRAY SAHU—PLAINTIFF — 
APPELLANT 
| VETSUS 
SRI RAM DUBEY—DETFENDANT— 
RESPONDENT : 

Insolvency—Dismissal -of prior application—Sub- 
sequent application—-Whether barred. 

The fact that a person was unable to satisfy thé 
Court, when he tiled an application for insolvency, 
that he was not-able to pay his debts, cannot estop 
him from provingin asubsequent application that he. 
wis unable topay his debts and was entitled to be. 
adjudicated an insolvent i l 

Misc. A. against an order of the District 
Judge, Fyzabad, dated August 26, 1932. 

Mr. Naim Ullah, for Mr. Hyder Husein, 
for the Appellant. he ae 

Mr. Ram Prasad Verma, R.B., for the 
Respondent. ne 

-Judgment.—This is an appeal 
from an order of the learned Dis- 
trict Judge of. Fyzabad dated August 26, 
1932, . adjudging the respondent Sri Ram 
Dube an ‘insolvent. The creditor Ram Asray 
has filed this appeal and the sole ground urg- 
ed on behalf of the appellant by his learned 
Counsel is that the lower Court erred in hold- 
ing that the present application for- Insol- 
vency was not barred owing to the dismissal 
ofthe previous application by the respondent 
to be-adjudged an Insolvent. ° 

There is no force in this appeal. The fact: 
that the respondent Sri Ram was unable to 
satisfy the lower Court when he filed his 
previous application that he was not able 
to pay his debts cannot estop him from 
proving in the present application that he 
is unable to pay his debts, and so was 
entitled to be adjudicated as an insolvent. - 
The order passed onthe previous applica- 
tion clearly states that the Court was nob 
satisfied that the applicant Sri Ram Dube 
was unable to pay his debts, and upon | 
that -finding the application to be adjudged 
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an insolvent was dismissed. In the present 
case Sri Ram Dube has been able to satisfy 
the lower Court that he is unable to pay 
his debts, which amount now to over 
Rs. 10,000, while his assets only come up 
to something like Rs. 10. 

There is no force in this appeal and we 
accordingly dismiss it with costs. 

N. Appeal dismissed. 
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OUDH CHIEF COURT 
FEzecution of Decree Appeal No. 35 of 1932 
October 16, 1933 
Wazir Hasan, O. J., AND 
< | Suite J. 
MOHAMMAD ABDUL KARIM KHAN 
- —OBJECTOR—APPELLANT ə 
Versus 
RAHAT ALI KHAN AND ANGTERR— 
DECREER-HOLDERS—REsPONDENTS. 
Hxecuiton—Burden of proof—Deecree providing for 
satisfaction out of an estate—Atiachment of a house by 
decree-holder— Onus on decree-holder to prove house to 
be part of the estate. 
Where a decree for arrears of “maintenance pro- 
vides that the decree is to be satisfied out of an 
estate and ahouse is attached by the décree-holder, 


the onus lies on the decree-holder to prove that the 
house is part of the estate. 


Ex. of D. A. against an order of the 
Subordinate Judge, Hardoi, dated April 
21, 1932. | 

Messrs. B. K. Dhaon and Nasirullah Beg, 
for the Appellant. 

Mr. Zahur Ahmad, for the Respondent. 

Judgment. - This is the judg- 
ment-debtor’s appeal in proceedings 
arising out of the execution of a decree 
held by the respondents, Rahat Ali Khan 
and Mahfuz Ali Khan, against the appel- 
lant, Nawab Mohammad Abdul Karim 
Khan, from the order of the Subordinate 
Judge of Hardoi, dated April 21, 1932. 

The. respondents, with a view to recover 
a certain amount of arrears of maintenance 
allowance due to them under a decree of 
Courf founded on a compromise, have 
attached a house, No. 3272 situate in the 
town of Shahabad, District Hardoi, and 
want tosell that house. The appellant's ob- 
jection is that the maintenance decreed in 
favovr of the respondents is recoverable 
only from the estate of Basitnagar, and 
that the house in question is not a part of 
that estate. The learned Subordinate 
Judge disposed of this question on the 
basis of the statement of one of the decree- 
holders, who said that the house wag in- 
cluded inthe estate. This finding isim- 
= peached in appeal before us. It is not 
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questioned in the case that the decree in 
favour of the respcndents can be satisfied 
only out of the estate of, Basitnagar. This 
is clear from the terms of the decree within 
which is incorporated the compromise al- 
ready referred to. This being so, the ques- 
tion is whether the house which the respond- 
ents now desire to sell for the satisfaction 
of their decree is or is nota part of the 
estate of Basitnagar? It is clear to us 
that the onus lay on the decree-holders to 
prove that the house in question isa part 
of the estate of Basitnagar. In our judg- 
ment they have failed to discharge that 
onus. It is admitted that the house in 
question is situate in Mohalla Katra of 
Sahahabad and it is evident from the 
wajib-ul-arz of Sehahabad that Katra is 
not a part of the estate of Basitnagar, though 
other portionsof Shahabad are parts of that 
estate. There is also evidence to show that 
the house in question was purchased sub- 
sequently by the Taluqdar of Basitnagar. In 
this state of circumstances the respondents 
are not entitled to attach and sell the house 
in question. 

We accordingly allow this appeal, set 
aside the order of the lower Court and 
dismiss the application for execution. 
There is no doubt that the appellant has 
been evading satisfaction of the decree 
for long and we cannot believe that he is 
unable to satisfy it out of the income of 
the estate, when we see that the decreeis 
only for a sum which is less than a thousand 
rupees. We are therefore disposed not to 
allow any coststo the appellant, either in 
this Court, or in ths lower Court. 

N. Appeal allowed. 


e 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 196 
of 1933 
November 9, 1933 
Bape, J. 

MUHAMMAD ALI -—JUDGMENT-DEBTOR— 

APPELLANT 
VETSUS 
MUHAMMAD NAQT ANo ofners—DEcREE- 


HOLDERS —RESPONDENTS 
Civil Procedure Code (Act V of 190F), s. 60— 
Khadim's share in offerings of shrine—Liabilaty to 
attachment and sale—Custam, i 
-Where it is found that the khadim’s share in the 
offerings of a shrine are allowed to be sold amongst 
the khadims themselves, a right to such share is 
liable to attachment and sale in execution, but such a 
right is tobe sold only to a khadim. Digambar 
Tatya Utpat v. Hari Damodar Utpat (1), followed, 
Habibullah vy. Jogendra Nath (2), referred to, 
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Mis. S.C. A. from an order of the Dis- 
trict Judge, Delhi, dated October 29, 1932, 

Mr. Shujauddin, for the Appellant. 

Mr. Panna Lal Bahl, for Mr. Lachhman 
Singh, for the Respondent. 


Judgment.—tThe sole point for decision 


in this second appeal is whether a share in 
the surplus income. from offerings of a 
Muhammadan shrine after defraying its an- 
nual expenses, which is due to a judgment- 
debtor as a khadim of the shrine, is liable 
to attachment and salein execution of ade- 
cree against him. The learned District Judge 
has held on the authority of Digambar Tatya 
Utpat v. Hart Damodar Utpat (|) that itis so 
liable and reversing the decision of the Court 
of first. instance has remandedthe case. 
Fromt his order the present appeal has been 
preferred by the judgment-debtor. 

The learned Counsel for the appellant 

has mainly relied on Habibullah v. Jogendra 
Nath (2) in which it was held that: 
“future fluctuating and uncertain profits which a 
mutwali is entitled to receive from certain wagf pro- 
perty is not liable to be attached and sold in execution 
of a decree, as such income can scarcely be called 
to be property and is not saleable.” 

But in the present instance, it has been 
found asa fact that the khadims share in 
the offerings of this shrine are allowed to 
be sold amongst the khadim’s themselves 
and this finding cannot be and is not 
challenged inthis appeal. In the circum- 
stances, I do not see how the judgment- 
debtor’s right to a share in the surplus income 
from.the offerings can be held to be not sale- 
able. The facts of the present case seem to be 
practically on all fours with those in Digam- 
bar Tatya Utpat v. Hari Damodar Utpat (1) 
on which the learned District Judge has 
relied and in which a similar custom of sale 
of the right to offerings amongst 
the priests of a temple was established. 
The learned District Judge has directed 
that the right in question shall be sold only 
to a khadim and this is in accordance with 
the custom established. I see therefore no 
good ground for interference with the order 
of the learned District Judge on the facts 
found in the present case and dismiss the 
appeal, bul in the peculiar circumstances 
of the case make no order as to costs. 


I may mention inthe end that one of the 
grounds taken up in the Court below 
was that the appeal before the Dis- 
trict Judge was not properly présented. 
This ground was reiterated in the memo 


(1) 100 Ind. Oas. 1008; A IR 1927 Bom, 143; 29 
2 


.L R 10 ; 
Bon 121 Ind. Cas. 751; A IR 1929 Cal, 352; 330 W 


N 282; Iud. Rul. (1930) Cal. 191. . . : 
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‘Art. 11—Shares in joint names of husband and wife 


this 
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-of appeal but was not pressed at the 
- bearing. po tah dee | te l 
N, Appeal dsimissed,. 


we 
le ed 


= _ OUDH CHIEF GOURT. - 
Civil Miscellaneous Application No. 219 
of 1933 - 
. December 6, 1933 
Wazie Hasan, C. J., AND Nanavorry, J. 
DEPUTY COMMISSIONER, 
LUCKNOW — APPLICANT 
versus 

Mes M. D. AIKMAN—Opposite Party. 

Court Fees Act (VII of 1870), s 19-H, I, Seh. T, 
—Gift by husband to wife--Wife surviving husband — 
A pplication for probate by wife —Court-fee on value of 
shares, if to be paid— Valuation of the property” in 
s 19-I, meaning of—Period prescrubed in proviso to 
sub-s. 4 of s. 16 (H)— When begins to run. 
_ Where itis proved thatthe shares held in the 
joint names of a husband and wife were gifted in 
their entirety by the husband to his wife, on the 
wife surviving the husband, the shares are her 
absolute property and not the property of her deceas- 
ed husband In such acase, the wife is not liable 
io pay court-fee on the value of those shares while 
applying for probate of her husband's will. i 

{Case law discussed.] 

The expression ‘valuation of the property’ in 
s 19-I, Court Fees Act means valuation of the prop- 
erty of the deceased, 

Per Smith, J.~—The period ` of six months pre- 
scribed in the proviso to sub-s. 4 of s. 19(H) of 
the Oourt Fees Act must be takento run from the 
time of the presentation of the revised inventory, 
Bhubaneshwart Kumar v. Collector of Gaya (1), 
relied on, 

C. M. A. under s. 19H (4), Court Fees 
Act, 1870, dated April 8, 1933. 


Order of Reference to a Division 
Bench E 

Smith, J.—(April 18, 1933).—This is an 
application under s. 19 (H), sub-s. 4, of the 
Court Fees Act, by the Deputy Commis- 
sionerof Lucknow with reference to the 
assets of Mr. D. W. Aikman, who died on 
August 21, 1931, at a hospital in 
London, His widow, Mrs. M D. Aikman, 
applied to this Court for probate of his will 
on December 17, 1931 and probate 
was granted to her by a learned Judge of 
Couri on December 8, 1931,, 
subject to the condition that'if the estate 
turned out to be of greater value than was 
set out in the annexureto the application for 
probate, the additional court-fee would be 
paid. Mrs. Aikman submitted an inventory, 
asrequired by s. 317 (1) of the Indian 
Succession Act, on March 17, 1932, 
Correspondence took place thereafter betwe- 
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“en her andthe Registrar of this Court with 
a view tothe removal of various defects in 
theinventory and there was also correspond- 
ence with the Board of Revenue. A revis- 
ed inventory was put in by Mrs. Aikman on 
March 14, 1933. 

It appears from the present application 
that Mrs. Aikman objects to the payment of 
court-fees on the properties that were held 
in the joint names of herself and her deceas- 
ed husband, and that her Oounsel requested 
the Board of Revenue'to refer the matter to 
this Court. The Deputy Commissioner's 
contention Is that Mrs. Aikman is liable to 
pay court-fees on half the value of the 
shares that stoodin the joint names of her 
and her husband «nd there is also a conten- 
tion as to the value of certain shares held 
bythe late Mr. Aikman in the Ryam 
Sugar Company. 

The shares that were held in the joint 
names are set out in para. 5 of the 
present application. The application set 
forth in separate columns the number of 
the shares and their value as estimated by 
the Collector of Stamps at Calcutta and by 
the executrix (Mrs. Aikman). Paragraph 
6 of the application showsthe value of the 
Ryam Sugar Company shares according to 
the ‘Collector of Calcutta”, and according 
to Mrs. Aikman. 

On the application coming up for hearing 
some question rose as to whether it is 
maintainable, having regard to the proviso 
to sub-s. 4 of s. 19 (H) of the Court Fees Act. 
According to that proviso, no such motion 
as is now before me shall be made after the 
expiration of six months from the date of the 
exhibition of the inventory required by 
the Indian Succession Act; the section of 
that Act now applicable is section 317. 
The first inventory, ashas been mentioned 
already, was put in by Mrs. Aikman on 
March 17, 1932, that isto say, over a year 
before the making of this present applica- 
tion. It is contended, however, by the 
learmwed Government Advocate that the period 
of six months prescribed in the proviso to 
sub-s. 4. of s. 19 (H) of the Court Fees 
Act must be taken to run from the time 
of the presentation of the revised inventory, 
that is, from March 14, 1933. That 
contention may be supported by the 
principles laid down in a ruling of their 
Lordships ofthe Privy Council reported in 
Bhubaneshwart Kumar v. Collector of Gaya 
(1). Furthermore, as has been said already, 

(1) 21 Ind. Oas 975; 41 O 556 at p. 56% 18 OW 
N 153; (1914) M W N 13; 40 I A 236; 12A LJ 69; 
15 M L T87; 26 MT J 56-190 LJ 136: 16 Bom. L 
R 95 (P O). 
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Mrs. Aikman’s Counsel himself desired that 
-the matter should be referred to this Court 
and he has not pressed the objection that 
the application has been made by the 
Deputy Commissioner beyond time. It is 
therefore not necessary to say anything 
more on that point. 

The number of the shares that were 
jointly held by Mrs. Aikman and her late 
husbard is intwo cases differently shown 
by the Collector of Stamps at Calcutta and 
by Mrs. Aikman herself and the total 
valuation given by the Collector of Stamps 
is Rs. 2,06,¢07-6-0, as against Rs. 1,90, 878-8-0 
given by Mrs. Aikman. The difference in 
the numbers of the shares was explained to 

‘me by Mrs. Aikman’s Counsel as being 
due to the fact that the numbers given by 
the Collector of Stamps at Calcutta include 
the shares that stood inthe name of Mrs. 
Aikman alone, whereasshe has given those 
that stood in the joint names of her and 
her late husband. This explanation is 
accepted by the learned Government 
Advocate and he also accepts the total 
valuation of those jointly held shares given 
by Mrs. Aikman. The only question 
remaining in regard to those shares is whe- 
ther half their value must be regarded as 
the property of the deceased for the purpose 
of probate duty. For Mrs. Aikman it 1s 
contended that she became entitled to the 
whole of those shares by right of survivor- 
ship, and that no duty is payable in respect 
of her late husband’s share in them. As 
regards the Ryam Sugar Company shares, 
the valuation given by Mrs. Aikman was 
based upon- the “Weekly Share Market 
Report” of Messrs, Place, Siddonsi& Gough, 
dated December 1], 1933 whereas the 
valuation given by the “Collector of Calcutta 
is based upon the price of those shares given 
in the issue of ‘‘Capital’, dated December 
23, 1931. 

The question whether probate duty is 
payable in respect of a half share of the 
value of property (in this case shares) 
held jointly in the names of two persons, 
inthe event of the death of either of them 
ig an Important one, and is not free from 
difficulty. No authority, Engli-h or Indian, 
has been shown me on the subject.- In 
these circumstances, I think it best that 
this application should be referred for the 

decision of the matters still at issue bet- 

ween the parties to a Bench of two Judges 
of this Court, as sllowed by s. 14 (2) of 
the Oudh Courts Act, 1925. Itis ordered 
accordingly. 

Judgment.—The facts of this case 
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-are stated at lengih in the order of refer- 
once of our brother Smith, J., and for the 
purpose of the decision of the points, which 
we are called upon to decide, it is not ne- 
cessary to repeat them in full here. oo 
The. first and the main question for de- 
cision is as to whether Mrs. Aikman is 
liable to pay court-fee duty on the probate 
in respect of certain shares which stood in 
the life-time of her husband in the joint 
names of herself and Mr. Aikman. The 
learned Government Advocate: on behalf of 
the Deputy Commissioner asked us to hold 
that she is liable to pay court-fee on half 
of the value of the shares. Mr. Jackson 
on behalf of Mrs. Aikman on the other 
hand contends that she is not liable to: pay 
any duty at allin respect of these shares. 
His contention is that Mr. Aikman in his 
life-time made a gift of these shares in 
favour of Mrs. Aikman and the gift was 
effected by holding those shares in the joint 
names of both. In support of this conten- 
tion Mr. Jackson produced Mrs. Aikman 
as a witness in this case. She has stated 
on oath as follows: — o 
“There are certain shares in certain companies 
- which were held jointly in the name of my deceased 
husband and myself. Previous to this they -were 
held in the name of my husband alone and he was 
‘the full owner of those shares but about twelve years 
‘ago he got the shares entered in our joint names 
saying tome that it was a gift of the whole in my 
favour in case I survived him. There were other 
shares which he bought-originally in our joint names 
. with the same intention.” ` 
There is no evidence in the case rebutting 
the sworn statement of Mrs. Aikman in the 
matter of the gift of the shares in question. 
-We hold therefore that it is proved that the 
shares held. in the joint names-of the late 
Mr, Aikman and Mrs, Aikman were: gifted 
in their entirety by the husband ‘to his wife. 
` The amount of court-fee duty on the pro- 
bate of a will is prescribed by Art. 11 of 
the first Schedule of the Court Fees Act, 
1870, and varies according to the ‘‘value-of 
the property in respect of which the grant 
of probate is made.” Under s. 19-I of the 
same Act an applicant for the grant ofa 
probate is required to “file in the Court a 
valuation of the property in the form set 
forth in the third Schedule.” The form as 
prescribed in that schedule deals with the 
“property of the deceased.” If therefore 
the shares in question are the property of 
Mrs. Aikman by virtue of the gift as ac- 
cording to our opinion they are, then. it 
follows that they are not the property of 
the deceased and consequently they are not 
required by law to be set forthin the an- 
_nexure of the form referred to in s. 19-I of 
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the Court Fees Act. The expression. “valua- 
tion of the property” in. s/19-I musi mean 
valuation of the ‘property. of the deceased. 
On this reasoning the inevitable.conclusion 


is -that Mrs. Aikman is not liable to pay 


court-fee duty either on the whole.or the 
half of the value of these shares. 
Mr. Aikman was a Scotchman and. was a 


“.member of the Imperial Service of En- 
“““gineers of India. 


He was presumably 
aware of the view held in England that 
holding property in the joint names of hus- 
band and wife has always been interpreted 
as a gift of the whole in favour of the wife. 
Mrs. Aikman states in her evidence that 
her husband “used to tell me over and 
over again that the effect of holding shares 
in our joint names would also bè to exempt 
me from payment of duty thereon after his 
death.” ; ; ae 

The view referred above is stated in 
para. 733 of Halsbury’s Laws of England, 
Vol. 16 in the following words:— | os 
” “Where a husband purchases property or makes ‘a 
investment in his wife's name, a gift to her is pre- 
sumed in the absence.of evidence of an intention to 
the contrary, and there is a similar presumption 
where the property is purchased or the investment 
made by the husband in their joint names, the wife 
in the latter case being entitled in the event of. her 
surviving the husband. Where the purchase or 
investment is made by the husband in the joint 
names of husband and wife and third persons with 
regard to whom no presumption of gift arises, the 
third persons will presumably be trustees for the 
husband and wife and the survivor. 


_ “A gift is also presumed where money is deposited 


at a bank in the name of the wife, or shares or 
stock are transferred into her name, or where any 
such deposit or transfer is made in or ‘into the joint 
names of both husband and wife, or where a mort- 
gage or other security for’money lent by the hus- 
band is taken .in their joint names " 


In Dummer v. Pitcher (2); it was held that 
certain stocks transferred by a husband into 
the joint names of himsélf and his wife and 
also further purchases of similar stocks by 
the husband in the joint names of himself 
and his. wife became by survivorship the 


> ` 


absolute property of the wife. ` 


l E 
- On similar facts the same interpretation 
was adopted in Low v. Carters 3) ae 
“In the case of Coats v. Stevens (4) the facts 
were that a certain. stock stood in the joint 
names of- the husband ‘and his wife. The 
husband made certain dispositions of this 
stock by his will. The Court held that the 
stock was the absolute property of the’ wife 
surviving, and that she must elect between 
(2), (1883) 39 E R 944; 2 Myl. & K 962° 5 Sim. 35 
3a.RR 203, - | Wi 
(3) (1842) 48 E R 1005; 1 Beav 498: pi 
) (1842) 160 E R 28,1 Y& O REx, 66; 4] R R 
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this and the other benefits bequeathed to 
her by the testator’s will. 

In the case of In re Eykyn’s Trust (5), 
Mallins, V. C. said as follows:— 

-“The law of the Court is perfectly settled that 
when a husband transfers money or other property 
into the name of his wife only, thea the presumption 
is, that itis intended as a gift or advancement to 
‘the wife absolutely at once, subject to such material 
control as he may exercise. And if a husband in- 
vests money, stock, or otherwise, in the names of 
himself and his wife, then also it is an advancement 
for the benefit of the wife absolutely if she survives 
her husband, but if he survives her then it reverts 
to him as joint tenant with his wife. The principle 
is established by the authority of Dummer v. Pitcher 
(2) and cannot now be disputed.” | 
These cases support the view which we 
have expressed above that Mrs. Aikman 
having survived her husband the shares in 
question are her absolute property and not 
the property of her deceased husband. 

In the -course of argument referencé was 
also made to the provisions of 57 and 58 
Vie. Chap. 30. Those provisions also in 
our opinion support the same view which we 


-are taking in this case. Section 2 (1) of 


that statute is as follows :— 

“Property passing on the death of the deceased shall 
be deemed to include the property following, that 
is to say:— 

(a) Property of which the deceased was at the 
time of his death competent to dispose; 

(b) Property in which the deceased or any other 
person had an interest ceasing on the death 
of the deceased, to the extent to which a 
benefit accrues or arises by the ceaserof such 
interest; but exclusive of property the in- 
terest in which of the deceased or other 
person was only an interest as holder of an 
office, or recipient of the benefit of a charity, 
or aga corporation sole ; 
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(de a 
Clearly if the shares in question are held, 
as we have held them, to be the absolute 
property of Mrs. Aikman, then they do not 
fall either under cl. (aj) or cl. (b) quoted 
above. 

Accordingly we hold that Mrs. Aikman 
is not liable to pay court-fee on the value 
of the shares in question. 

Another question to be decided is the 
determination of the value of certain shares 
held in the name of the late Mr. Aikman alone 
in the Ryam Sugar Company. As regards 
this there was an agreement between the 
Counsel for the Deputy Commissioner and 
Gounsel for Mrs. Aikman that the value of 
these shares may be taken at Rs. 26 per 
share. We accordingly hold that the value 
of these shares is at Rs. 26 per share. 


N. Order accordingly. 
(5) (1877) 6 Oh. D 115 at p. 118; 37 L T 261. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 1279 of 1929 
October 2, 1933 
ADDISON AND CURRIE, JJ. 
MANAGING COMMITTEE or GUR- 
DWARAS, JHULNA MAHAL AND OTHERS 
— PLAINTIFFS—APPELLANTS 
versus 
JAL NATH AND OTHERS —DEFENDANTS— 
RESPONDENTS 


Sikh Gurdwaras Ac: (VIII of 1925), s. 30, cl. (2) 
proviso—Whether covers cases where errors are made 


inthe preparation of claims. N 

The proviso to cl. (2), s. 30, Sikh Gurdwaras Act 
does not cover cases where errors are madein the 
preparation of claims. It provides only for two 
classes of cases: (1) those in which the claimant had 
no knowledge ofthe existence of his own rights, (2), 
those in which he had no knowledge of the fact that 
the right, title and interest had been included in the 
the list published under the provisions of sub-s. (2) 
of s. 3,in either case subject to the further proviso 
that he could not have obtained this knowledge b 
the exercise of reasonable diligence. - 


F. C. A. from tha decree of the District 
Judg, Gurdaspur, dated January 28, 
1929. 

Mr. Bhagat Singh, for the Appellants. 
Mr. Tek Chand, for Mr. Charanjiwa Lal 
and Mr. Chandar Gupta for Mr, Hem Raj 

Mahajan, for the Respondents. 


Currie, J.—Mr. Chandar Gupta pointed 
out that Khair Din and Shahab Din had 
been made respondents in this appeal 
but in reality they have nothing todo with 
the present case. They were defendants 
in the suit brought before the District Judge 
but that suit was split up and the portion 
in which Khair Din and Shahab Din were 
concerned was separated. He has there- 
fore asked that their names should be 
struck off. Mr. Bhagat Singh concedes that 
thisstatement is correct and that Khair 
Din and Shahabad Din had nothing to 
do with the present appeal. Their names 
will therefore, be struck off. 

The institution known as Jhulna Mahal 
at Gurdaspur was scheduled as a Sikh 
Gurdwara as No. 76 of Sch. 1 attached to 
the Gurdwaras Act. A list claiming certain 
property as belonging to the Gurdwara was 
presented and published. In this list the 
property was shown as being jointly held 
by Musam at Gur Devi and other members 
of the family. Ths members of the family 
however apparently preferred separate claims 
under s. 5 (1), Sikh Gurdwaras Act. Mus- 
ammat Gur Devi claimed the whole of 
some holdings and varying shares in other 
holdings. It transpired eventually that she 
was recorded as owning one-half share in 
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lehewats Nos. 761 and 762. Jai Nath another 
member of. the family owned one-fourth 
and her nephews, Basheshar Nath and 
Shankar Nath owned one-eigth each. In 
respect of these holdings Basheshar Nath 
to whom she entrusted the preparation for 
her claim, made an error. Instead of claim- 
ing į on behalf of Musammat Gur Devi-and 
4 on behalfof himself and his brother 


Shanker Nath he worked out Mus- 
ammat Gur Devi’s share as being. 1, 
that of his brother and himself 5/24 


“each. ‘and preferred the claim accordingly. 
Thus in place of 2 only . 14/24 
were claimed. Thus out of these three 
holdings no claim was preferred on behalf 
of Musammat Gur Devi or any one to 
4 Share. Accordingly a notification 
‘was issued by the Local Government under 
cl. (3) of s. 5. On the basis of this noti- 
fication the Managing Committee of the 
Gurdwara Jhulna Mahal filed a suit under 
s. 28, Sikh Gurdwaras Act. 

The learned (District Judge pointed 
out that Musammat Gur Devi was an 
old lady of over 80 years of age and 
illiterate and in his opinion (Basheshar 
Nath ?) obviously intended to claim all 
his rights but had madea mistake in 
calculating the share to which he was en- 
titled. He accordingly held that she was 
entitled tothe benefit ofs. 30, Sikh Gur- 
dwaras Act and could contest the claim 
preferred on behalf of the Managing com- 
mittee of the Gurdwara. He dismissed the 
suit but without costs. 

The Committee has appealed. Mr. Bhagat 
Singh urges that in the first place Mus- 
ammat Gur Devi was not entitled to benefit 
by the provisions of s. 30, Sikh Gurdwaras 
Act and secondly that even if it were held 
that her case would come within the pur- 
view of that section, the learned District 
Judge should not have dismissed the suit 
but should have proceeded under the pro- 
visions of s. 32 -of the Act, to frame an 
issue and refer it for decision to the Sikh 
Gurdwaras Tribunal. The latter contention 
appears to be correct but need not be 
discussed, as in our opinion, the first con- 
tention must prevail. The proviso to cl. (2) 
of s. 30 is, in my opinion, not sufficiently 
wide to cover the present case. To my 
mind it provides only for two classes of 
cases: (1) those in which the claimant had 
no knowledge of the existence of his own 
rights, (2) those in which he had no know- 
ledge of the fact that the right, title and 
interest had been included in the list pub- 
lished under the provisions of sub-s. . (2) 
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of s. 3, in either case subject to the further 
proviso that he could not have obtained 
this knowledge by the exercise of reasonable 
In the present case it cannot 
be said that Musammat Gur Devi fell within 
either of these classes. She knew that she 
had certain rights and she also knew that 
these rights had been included in the con- 


“solidated list furnished’ ‘under sub-s. (2) 


of s. 3. She preferred a claim but wrongly 
stated her share. The :proviso tocl. (2) 
of s. 30 does not cover cages where errors are 
made in the preparation of claims and 
therefore cannot be applied to her case. 


Indeed even if it could be stretched to cover 


such a case, it would, in my Opinion, be 
impossible to say that she could not have 
discovered the exact extent of her rights 
.by the exercise of reasonable and 
ordinary diligence. All that was 
necessary was to obtain a copy 
of the entries in the Revenue records from 
the patwari when the exact amount of her 
‘share would at once have been ascertained, 
I would therefore accept the appeal and 
grant the Managing .Committee of .the 
Gurdwara Jhulna Mahal a decree fcr the 
property in suit with costs throughout. ` 

Addison, J.—I agree. 

i Anpeal accepted. 


r 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 55 of 1932, 
November 24, 1933 
‘SRIVASTAVA AND Nanaverty, JJ. 
Musammat AYUB FATIMA AND ANOTHER — 
J UDGMENT-DEBTORS— APPELLANTS 
TETSUS 
JHAO LAL AND OTAERRS—DECRER-HOLDERS 
RESFONDENTS. 

Civil Procedure Coae (Act V of 1908), s. 148, 
0. XXXIV, r. 4—Mor tgage suit—Compromise—Provi- 
sion for sale on default of payment of instalments 
—Provision, if penal—Interference with provisions, 
if proper--Extension of time to pay instalmefts, if 
zan be granted. l 
-~ Under the terms of a compromise by means of 
-which a suit on a mortgage was decreed, the 
-judgment-debtor was to pay the decretal amount 
by niae equal instalments. In case of default in 
payment of any instalment, the decree-holders were - 
given the right to realize the remaining amount 
with interest from date of default by sale of 
property mortgaged. The judgment-debtor paia 
the first two instalments in due time but he 
defaulted on the due date for the third instal- 
ment: 

Held, that the decree was not one under 
O. XXXIV, r. 4, Civil Procedure Code, thatit wag 
in no sense a preliminary decree for sale but 
clearly a composite decree allowing the decree- 
holder the-right to sell the property. without the 
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. necessity of getting a final decree prepared, and 
that the judgment-debtor could not derive any 
“benefit from the provisions of O. XXXIV, 1, 4, 


el, 2. 

. Held, also that the > Court could not interfere 
with the terms agreed to between the parties .as 
“the provisions’ were not penal in character. Daya 
Ram Gidumal Nabi Bux (1), referred to 
‘Held, further that 8. 148, Civil Procedure Oode 


-also did not apply to the case., - 
Ex. D. A. against the order of the Subor- 


‘dinate Judge, Kheri dated July 9, 1932. 

= Mr. B. K. Dhaon, for the Appellants. 
Mr. G. P. Bajpai, for Respondents. 
Judgment.—This is a judgment-debtor's 

. appeal against the order dated July 9, 1932, 

of the learned Subordinate Judge of Kheri. 

Tt arises under the following circumstances. 

The decree-holders-respondents instituted 
a suit on foot of a mortgage. This suit 
was decided by means of a compromise, 
The terms of the compromise were that 
the appellant was to pay the decretal 
amount by nine annual instalments of 
Rs. 2,000 each. In case of default in 
.payment of any instalment, the decree- 
holders were given the right to realize 
the remaining amount with interest 
at 12 per cent. per mensem from the date 
of default till the date of realization by 
sale of the property mortgaged without the 
necessity of getting a final decree prepared. 
The judgment-debtor paid the first two 
instalmentsin due time.. The third instal- 
ment fell dueon March 21, 1932. On that 
date the judgment-debtor made an applica- 
tion accompanied with a tender offering to 
‘deposit the amount in Court but no money 
was actually deposited. Ten days later, on 
March 31, 1932, the judgment-debtor made 
another application to the Court explaining 
that the money could not be deposited be- 
cause of some delay which occurred in get- 
ting a deed, which he had executed in 
order to raise money, registered. He asked 
for permission to deposit the money within 
three days. The Court permitted him to 
depasib the money within three days and 
when it was deposited on April 2, notice 
was issued to the decree-holders to with- 
draw the money. The decree-holders ob- 
jected that the money had not been depo- 
sited within the time fixed in the compro- 
mise and that no extension of time could 
be granted. The learned Subordinate 
Judge accepted the objection and directed 
the judgment-debtor to take back the 
money deposited by him. 

Tt is contended in appeal that the learned 
Subordinate Judge has overlooked the pro- 
visions of O. XXXIV, r. 4 of the Code of 
Civil Procedure, which allows the Court to 
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extend the time fixed for payment of the 
amount due to the mortgagee. This pro- 
vision has in our opinion no application to 
the present case. The order passed by the 


Subordinate Judge on the back of the peti- 


tion of compromise shows that he decreed 


. the claim in terms of the compromise under 


O. XXIII, r.3 of the Code of Civil Proce- 
dure. The decree which was prepared in 
pursuance of this order is also not one un- 
der O. XXXIV, r. 4, Civil Procedure Code. 
It is in no sense a preliminary decree for 


sale but is clearly a composite decree’ allow- 


ing the decree-holder the right to sell the 
property without the necessity of getting a 
final decree prepared. Under the circum- 
stances the judgment-debtor cannot derive 
any benefit from the provisions of cl. 2 of 
re XXXIV, r. 4 of the -Code of Civil Proce- 

ure. 

Next it was contended that the appellant 
should be granted relief by the Court in 
the exercise of its equitable jurisdiction. 
No doubt there are authorities in support 
of the view that even in the case of consent 
decrees the Court can relieve a party from 
provisions which are of a penal character. 


‘The provisions in the compromise before 


us allowing the decree-holders the right to 
sell the mortgaged property in case of de- 
fault in payment of any instalment. is not 
a provision of such a character. We can 
under the circumstances see no ground to 
justify us in interfering- with the terms 
agreed to between the parties: See Daya- 
ram Gidumal v. Nabibux (1). . 

Lastly it was argued that the. learned 
Subordinate Judge having once permitted 
the judgment-debior to deposit. the money 
within three days he had no -authority to 
go behind that order. The learned Subor- 
dinate Judge never passed any order either 
holding that the judgment-debtor was en- 
titled 10 extension of time or granting an 
extension. The permission to deposit the 
money within three days was obviously 
subject to any objections which might be 
raised by the decree-holder and the final 
orders which the Subordinate Judge was 
to pass in the case. Asheld by a Bench 
of this Court in Abdul. Rahman v. Banke 


‘Behari Lal (2) to which one of us isa par- 


ty, s. 148 of the Code of Civil Procedure, 
does not apply to the present case. We 
have already pointed out that O. XXXIV, 
r. 4 has also no application, The Court 
therefore had no authority to grant any 

(1) 116 Ind Cas 577; AIR 1929 Sind 98. 

(2) 146 Ind. Oas.171;10 O WN 1151; 6 R O 100; 
A IR 1934 Oudh 17. E e 
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extension of time. The case is perhaps one 


of some hardship for the judgment-debtor - 


but as remarked by the learned Subordi- 
nate Judge, the Court cannot compel the 
decree-holder to accept the money deposited 
beyond time in the absence of any provi- 
sion of law authorizing it to do so. 

The result therefore is that the appeal 
fails and is dismissed with costs. 

N. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 2163 of 1927 
January 24, 1933 
ADDISON AND AGHA HAIDAR, JJ. 
RAM KISHEN JAITLEY — PLAINTIFF 
—APPELLANT : 
Versus 
ALOPIPERSHAD AND oTHERS—DEFENDANTS 
— RESPONDENTS 


Civil Procedure Code (Act V of 1908), O. VI, 7.17 


—Suit for dissolution of partnership and rendition 
of accounts—Whether can be converted to one for 
remuneration as servant of defendant. 

Where it was contended in effect that a suit for 
dissolution of partuership and rendition of accounts 
might be converted into a suit for remuneration as 
an agent‘or servant of the defendant: i 

Held; that the suit could not be so converted asit 
would necessitate the altering of the whole nature 
and frame of the suit. 


- QO, A. from the decree of First 
Class Sub-Judge, Delhi, dated April 2, 
1927. 

Messrs. Mehr Chand Mahajan and Hem 
Raj, for the Appellant. i 
Mr. Achhru Ram, for the 
dents. =. 
Agha Haidar, J.—This' appeal arises 
out of a suit for dissolution of an alleged 
partnership and rendition of accounts. 
The trial Court. dismissed. the suit, hold- 
ing that the- plaintiff had’ failed to prove 


Respon- 


that there was a partnership between him: 


and the defendants.. It also held 
the suit was bad for multifariousness. 
The plaintiff has came up to this Court 
in appeal.. 
The case for the plaintiff was that he 


was a partner of the defendants in three: 


Separate ventures, namely, (a) for the 
supply of 75,000 towels; (b) for the supply 
of overcoating cloth; and (c) for the supply 
of khaki serge.. 


He alleged that he did a certain amount 
of work for and on behalf of the part- 
nership but that defendant No. 1, through 
improper motives, did not take him into 
confidence in matters relating to the 
partnership business, to which he was 
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entitled as a partner, and that on May 29, 


- not go into the witness box and 
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1924, ıthe partnership was dissolved by 
defendant No. I and the plaintiff was 
separated from the business without any 
justification. He prayed that the part- 
nérship between the parties may be de- 
clared to have 
May 29, 1924, or in the alternative, the 
Court may dissolve the partnership. He 
further prayed that the accounts may 
be examined and the plaintiff awarded 
his share at the rate of two annas per 
rupee out of the profits made by the part- 
nership, together with interest. 

Defendant No. 1 denied all the allega- 
tions in the plaint and pleaded that the 
suit was bad for misjoinder of the 
defendants and the form in which the 


suit had been brought by the plaintiff 


was also contrary to law. Among other 


pleas it was denied that the defendant’ 


No. 3, Rai Bahadur Lala Sultan Singh, 
had any connection with the venture (a) 


relating to the supply of 75,000 towels. - 


The net result of the lina of defence 
adopted by defendant No. 1 was that 
the ‘plaintiff was put to proof of the al- 
legations in the plaint. The plaintiff did 


perusal of the proceedings which were 


read out to us, it appears that he was’ 


keeping out of the way by adopting var- 
ious excuses, The case had‘ to be ad- 
journed from time to time and the plain- 
tiff’ was ordered to pay costs of the 
adjournments. The ‘plaintiff remained 


absent from the Court all the’ same and 
did not give evidence. The result, there- 
fore, is that the plaintiff's case as regards 


ihe allegations made in the plaint re- 
mained unproved and there is nothing 
on the record to show that the plaintiff 
was a partner. There 
letter- (Ex. P-9 dated Saptember 20; 
1920, written by defendant No. 1 to the 
plaintiff. In this letter the following words 
occur: ° 

“I believe you will quite agree if I offer two 
annas a rupee in net profit for you only.” ; 


This sentence is strongly relied upon 
by the plaintiff as an indication of the 
relationship of partnership existing bet- 
ween the plaintiff and defendent No. 1. 
1 do not however accept this contention, 
There is nothing on the record to show 
that thé parties contemplated entering into 
partnership. wilh each other: The fact, 
therefore, remains that the plaintiff” has 
failed completely to prove that he was a 
partner of defendant No. 1. The learned 


been dissolved from’ 


on a 


is, however, a 
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Counsel argued in the alternative ‘that 
the plaintiff should be granted a decree 
for his remuneration as an agent or ser- 
vant of defendant No. 1 at the rate of 
two annas -per rupee against him only. 
There is nothing to show that the plaint- 
iff ever accepted this offer and afterwards 


acted as the agent of defendant No. 1 
in pursuance of it. Besides, if this con- 
tention were to be accepted it would 


necessitate the altering of the whole nat- 
ure and frame of the suit, beyond all 
recognition. In my judgment it is too 


late now, having regard to the course 


which the litigation has taken from its 
inception onwards, to make any such 
wholesale amendments in the plaint. 
Besides, the conduct of the plaintiff in 
absenting himself deliberately from the 
witness box is not such as would induce 
the Court to extend its sympathy to him. I 
would therefore dismiss this appeal direct- 
ing the parties to bear their own costs in 
this Court. l 

I may note that Counsel for respond- 
ent No. 1 raised a preliminary objec- 
tion that, as defendant-respondent No. 3 
Rai Babadur Lala Sultan Singh, died 
on June 3, 1930, while the appeal was 
pending in this Court, and the appellant, 
who could have known the fact from the 
report of the process-server dated April 9, 
1932, did not take any steps to bring 


the legal representatives of the deceased — è 


respondent on the record, the appeal had 
abated. ` The; learned Counsel for the 
appellant partially admitted the posi- 
tion but contended that-the abatement 
would only affect: the ventures (b) and 
(0) noted above and that in respect of 


these two transactions only the plaintiff's 


appeal would abate. He however argued 
that on defendant No. 1 own admission, 
Rai Bahadur Lala Sultan Singh 
had nothing whatever to do with the 
venture (a) relating to the towels and 
the appeal could therefore proceed in re- 
spect of that business alone. . This seems 
to be so. Technically therefore the plain- 
tiffs appeal abated in respect of the two 
ventures (b) and (e) but it could pro- 
ceed as regards the ventures relating to 
towels. The question of abatement loses 
its importance having regard to the view 
which I have taken and according to 
which the appeal is dismissed on the 
merits. 

Addison, J.—I agree. 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 495 of 1930 
-: September 13, 1933 
CORNISII, J. 


Tus UNION BOARD or DEVAKOTTAH 
THROUGH Irs PRESIDEN T—DEFENDANT— t 


PETITIONER 
VETSUS 


4 
+ 


S. THIRUMALAIAYYANGAR—PLAINTIEF 


- —RESONDENT l 

Madras Local Boards Act (XIV of 1520), s. 93—- 
Profession tax—Residence, what constitutes— 
Keeping an office inan area, whether amounts to 
residence— Liability to b2 taxed. 

A person had a motcr service running Between 
Madura and Devakottah. His principal offices was at 
Madura and he also resided there with his family, 
but he had an agent at Devakottah who collected the 
fares from passengers there and sent those collections 
to him at Madura: 

Held, that he could not be assessed to profession 
tax by the Devakottah Union Board under the first 
part of s.93 of the Madras Local Boards Act inas- 
much: as his principal office was in Madura and he 
could not be assessed urnder.the latter part of s, 93 as 
he did not ‘reside’ at Devakottah. 


‘Reside’ in s. 93 signifies personal residence and _ 


a person who merely maintained an Office within an 
area cannot be eaid to reside there. Veerappa Chettiar 


v. Municipal Council, Palni (2), followed. Chairman, ` 


Ongole Municipality v. Mounsey (1), Manickavasagam 
Chettiar v. Union Board, Devakottah (3), referred to. 


C. R. P. under section 25 of Act IX of | 


1887 praying the High Court to revise the 
decree of the Court of the Subordinate 


Judge, Devakottah, in S.C. S. No. 772 of - 


- 192s. - 


Mr. C. 8. Venkatachariar, for the Petion | 


r. 
Messrs. K. Rajah Ayyar and N. G. Krish- 
‘na. Ayyangar, for the Respondent. - 


Judgment.—The petitioner, ‘the Union - 


Board of Devakottah through its president, - 


was sued hy the respondent, a motor bus . 


proprietor to recover the profession tax paid 
by him to-the Union under protest. The 
Subordinate Judge has decreed the claim, 
holding that the respondent was not asses- 
sable to profession tax by the Devakottah 
Union Board. The facts are that the res- 
pondenit has a motor omnibus service run- 
ning between Madura and Devakottah ; 
that his principal office is in Madura, 
where also he has a house in which he 
resides with his family ; that he has an 
agent in Devakottah who collects the fares 
from passengers there and sends these 


collections to the respondent at Madura. . 


A person is liable to profession tax under 
s. 93 of the Madras Local Boards Act if 
he in any half-year exercises a profes- 
sion, art, trade or calling rendering him li- 
able to the profession tax, for sixty days 


in the ‘aggregate in any local area, or, be- 
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ingin rèĉeipt of income from money-lend- 
ing or any source other than houses and 
lands ins.de such area which renders him 
liable to profession tax, resides in area for 
60 days in the aggregate.” Schedule IV 
r. 10, explains that a person shall be deem- 
ed to have exercised a profession ete., if 
his principal office is within the local area 
notified and his connection therewith has 
lasted for the specified number of days. 
Madura and Devakottah are iboth notified 
areas. But the Subordinate Judge having 


found that the principal office of theres-- 


pondent is in Madura, he is not liable to 
profession tax by the Devakottah Union 
Board on the footing that he exercised 
his profession or calling within the Deva- 
kottab area, 

It remains to be seen whether he could 
be taxed inrespect of the source of income 
in the Devakottah area viz., the fares 
collected there by his agent. The Subor- 
dinate Judge has just touched on this 
question but does not decide it. The right 
of the Devakottah Board to tax the res- 
pondent in respect of the 
source of income is subject under s. 93 
to the qualification that the respondent “re- 
sides in the area for 60 days in the ag- 
gregate.” It is not suggested that the res- 
pondent did in fact reside in Devakottah 
fota period of 60 days. Butit is con- 
tended that he must he deemed to have 
resided there through his agent. Mr. Ven- 


katachari has relied upon a passage in; 
Best, J’s judgment in Chairman, Ongole Mu- 


nicipality v: Mounsey (1). The question 
there wasyiwhether an officer whose head- 
quarters were within the Municipality was 
not tpso facto exercising his profession 
or calling within. such Municipality, al- 
though as a matter of fact he- was absent 
from the Municipality discharging his du- 
ties - elsewhere. Best, J., at p. 455% 
said : 

“Tf the subordinates left in charge of the office 
at Ongole could be held to be doing the Sub- 
‘Collector's work, thera would be ground for holding 
the contention on behalf of the Municipality to be 
valid on the principle qui facit per alium facit per 
se, But the Sub-Oocllector’s duties cannot be delegat- 
ed by him to be done by his clerks.” | 

Tt is conceivable that a profession or 
calling might be exercised by a deputy, and 
a trade certainly can be carried on by an 


agent. But think it is not possible that- 


an individual can reside in a place except 
in person, In Veerappa Chettiar v. Munici- 


(1) 17 M 453. 
*Page of 17 M.—[Hd,} 
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pal Council, Palni (2), it was held that the 
word “reside” in s. 95 of the Madras 
District Municipalities Act, which corres- 
ponds to the provision in s. 93 of the 
Local Boards Act for the levy of profession 
tax, signified ‘personal residence,’ and that 
a person who merely maintained an office 
for the collection of rent within the Muni- 
cipal area could not be said to reside 
there. J agree within the conclusion of 
the Subordinate Judge. But his reasoning 
that because the respondent was assessed 
to profession tax in Madura he could not 
be made liable for profession tax in Deva- 
kottah is opposed to the ruling in Mami- 
ckavasagam Chettiar v. Union Board, Deva- 


kottah (3). 
The petition is dismissed with costs. 
A. -~ Petition dismissed, 


(2) 88 Ind. Cas. 662; 48 M 476; (1925) M W N 210; 
48 ML J42; 2LLW 457; A LR 1925 Mad. 607, 

(3; 133 Ind. Cas 607; 55 M 853 (1932) M W -N 6°2; 
Iod; Rul (1932) Mad. 597; 36L W 120; 63 MLJ 741; 
A IR 1933 Mad. 92. 
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_RANGOON HIGH COURT 
First Civil Appeal No. 100 of 1932 
June 23, 1933 
_ Mva Bu AND BAGULEY, JJ. 
DAWSONS BANK LTD.—APPELLANT 
VETSUS 
H. OPPENHEIMER—Responpint ; 
Mortgage suit—Costs—Puisne mortgagee—Liability 
for costs, ee 
Ordinarily, a puisne mortgage.is not made liable 
for costs ina mortgage suit; but ifrby his conduct 
he makes himself liable for the*contest, in certain 
circumstances hë may bemade liablefor the costa’ 
apart from the costs given inthe mortgage decree, 
but the utmost that he can be made liable for is the 
extra costs caused by his unnecessary contest.’ 
R.M.A. R.M. Chettyar Firm ve N.S. PR. 
Chettyar Firm (\), referred to. 


F. Œ. A. against the ` decree of 
District Judge, Myaungmya, dated May 4, 
1932. 


Mr. E. M. Lambert, for the Appellant. 


Messrs, Æ. Hay and P. D. Patel, for the 
Respondent. 


Baguley, J.—It is unnecessary to set 
outthe facts at length. The first of the 
points raised was that the learned Judge 
erred in awarding costs against the hqui- 
dators of Dawsons Bank personally.: There 
seems nosubstance in this contention, for 
the judgment says that : 

“Defendant No, 4 will be liable personally for costs. 
only on the claim on the equitable mortgage.” 

Thefourth defendant is Dawsons Bank 
Lid. and the . respondent does not claim 


956: 
that ihe costs were awarded personally 
againstthe liquidators of the bank. The 
éxpression is perhaps not a happy one, 
but we read the order as meaning that 
costs were payable by the bank apart from 
the ordinary mortgage decree. The second 
pcint raised was that the learned Judge 
should not have included the launch 
“Jamoona” among the: property over which 
the respondent hada. -first mortgage. 
There seems to have been some confusion 
about this launch, because it appears in 
both Sch. I, and Sch. II, so ib is obvious 
that both parties cannot have priority with 
regard to it. In the diary crder dated 
December 5, 1930, it is mentioned that 
respondent's Counsel stated. that’ he was 
nct. then claiming a lien on ihe steam 
launch “Jamoona,” so it is quite clear 
that Dawsons Bank must be regarded as 
having priority with regard to the launch 
“Jamoona.” The .“Jamoona” therefore 
stould be struck out from Sch. II and left 
in Sch. I, the list of properties over which 
Dawsons Bank have priority. The last 
point raised was the propriety of the order 
directing | Dawsons Bank to pay 
Rs. 950-8-0-costs ‘‘personally.” The reason for 
this order is that the plaintiff filed the suit 
stating that the plaintiff had two mortgages, 
one dated -July +, 1928 and one dated 
July 15, 1929. Paragraph 5 of the plaint 
says : a ae mak 
That defendants No. 4 are made a party io the 


suit as they are the second mortgagees in respect of: 


the parties mentioned in Sch. Il, of the registered 
deed or mortgage dated July 4, 1928 and first mort- 
gagees in respect of the properties mentioned in 
Sch. 1 of the said deed.” 


“The dates of the bank’s mortgages are 
not mentioned. The written statement 
filed by the bank admits the execution of a 
registered deed dated July +, 1928, but 
states that it isnot in a position to make 
any statement as tothe actual amount due 
on the mortgage. The bank denied that 
there was any. mortgage- dated July 15, 
1929. The bank then goes on to give the 
dates of its-mortgages,-viz, November 23, 
1925, September 8, 1926 and June 28, 1929. 
The next paragraph of the written state- 
ment says that even if the plaintiff had a 
mortgage dated July 15, 1929, it is subse- 


quent to all the three mortgages of the. 


bank. It will be seen 
written 


therefore that the 
statement was redundant as 


regards the existence or otherwise of the. 


equitable: mortgage dated July 15, 1929. 


That was the date mentioned in the plaint: 


end once thé bank had proved that it had 
three mortgages prior to the equit- 
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able mortgage it was a matter of perfect 
indifference to the bank so far as this case 
was Goncerned, whether the equitable mort- 
gage of July 15,.1929, existed or did. not 
exist. On December 5, the only issue 
framed was : oe e 

“Was there an equitable mortgage dated {July 15; 
1929, for a sum of ks. 10,000 as alleged in paras. 2 (a; 
and (d. of the plaint?” 

This issue, of course, goes rather fur- 
ther than was necessary. The only issue 
necessary as between the bank and the 
plaintiff was : 

“Was the date of the alleged cquitable mortgage 
July 15, 1929." 

On May 2,-1981,.an additional issue was 
framed : l 

-“What is the amount duc on the registered mort- 
gage dated July 4, 1928 ” wo tk ; 

This issue, of course, was necessary, 
because, the bank, as puisne mortgagee 
ofsome properties has put ‘the plaintiff to 
strict proof of the amount due on his mort- 
gage. Onthe same day another issue was 
framed : Rai 

“Ig the equitable ‘mortgage dated July 15, 19:9, 
San to priority over the mortgage of defendant 
5 ; 


Unless some’ extraordinary point had 
been raised I am unable to see how such 
a question could have been .in issue. The 
last, in point of time, of the bank’s mort- 
gages was dated June 28, 1929 and there- 
fore naturally, the mortgage dated July 15, 
1929, could not be prior toit, The res-’ 
pondent’s Counsel argues that the bank's 
Counsel insisted upon this issue being 
framed. 'There-can be no qitestion-of one 
party insisting on an issue. It takes two 
to frame an issue in the same way that it 
takes two. to make a quarrel: If the 
bank’s Counsel had claimed that his 
mortgage was prior to the’ equitable mort- 
gage andthe plaintiff agreed that it was, 
this would not give rise to an issue, but the 
Judge would simply have made a note, as 
he did withregard to the question of the 
“Jamoona” on December 5, 1930, that the 
plaintiff made no claim to priority. How- 
ever the parties seem quile clearly to have 
been prepared and determined to fight 
each other on every conceivable and incon- 
ceivable ground. Whatever one party did, 
the other party objected. to except with 
regard to the ‘Jamoona”. The case came 
upin revision to-this Court. Objections 
were taken tothe appearance of the plain- 
tifi's Counsel personally and to the appear- 
ance of the defendant’s Counsel personally 
and so on. The parties wanted to fight 
and they fought. All the three so-called 
issues were determined. lt was found that 
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there was an équitable mortgage dated July 
lo, 1929. The amount claimed on the 
registered mortgage was found in favour 
of the plaintiff, and it was also found, as 
was inévitable, that the equitable mort- 
- gage of July15, 1929, was not entitled to 
priority over the mortgages in favour of the 
bank. In consequence of these findings 
the learned Judge apportioned certain 
costs to be borne by the Bank. He calcu- 
lated the stamp-fee on the amount dueon 
the equitable mortgage, Rs. 10,000 and 
made the bank pay that.. He calculated 
the Pleader’s fee on the same amount and 
made the bank pay that also. As Ihave 
said, once the date of the alleged equitable 
mortgage had been given by the plaintiff, 
the bank need not have troubled any fur- 
ther.*.The bank was entitled to call upon 


the’plaintiff'to prove the amount due on. 


his‘ first mortgage. . 

In the ordinary way a puisne mortgagee 
is not made. liable for costs in the mort- 
gage suit: R.M. A: R. M. Chettyar Firm 
v., N. 5. P. R.M. Chetiyar .Firm (1). If 
the puisne mortgagee, by his conduct, 
makes himself liable for the contest, in 
certain circumstances it may be legitimate 
to make him pay the costs apart from the 
costs given in the mortgage decree, but 
the utmost that he can, I think, be made 
liable for is the extra costs caused by his 
unnecessary contest. In the present case 
the plaintiff had to pay the court-fee on 
the full amount regardless of whether the 
puisne mortgagee contested or did not 
contest. Defendants Nos. 1, 2 and 3, who 
were the actual mortgagors, had made the 
case a contested suit, because the written 
statement filed by the first defendant 
asked that thesuit may be dismissed with 
costs, so the action taken by the bank did 
not increase the amount of the Pleader’s 
fee, which the plaintiff can add on to mort- 
gage money. The remaining extra costs 
are trivial, and, as it happens have not 
been awarded against the bank. 
only come to Rs. 34, subsistence. allowance 
of witnessés, and some amount which is 
not clear, for service of process. For these 
reasons we think that the order giving 
costs against the bank is erroneous and 
must be set aside. 

On behalf.of the Bank it was argued 
before us that-the equitable mortgage has 
not béen proved:.. In this case defendant 
No. 4 is not interested in the equitable 
mortgage with regard to anything except 

(1) 189 Ind. Oas. 185; A IR 1932 Rang. 153; 10 R 
308; Ind, Rul, (1952) Rang, 189, >- 
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the date, which date has been found in his 
favour. As between these parties the issue 
is superfluous whether the alleged equi- 
table mortgage is good or bad. We see 
therefore noreasonto gointo the question 
whether it has been proved, because the 
first three defendants, who are alone inte- 
rested in it, have: not challenged it. The 
mortgage decree will be varied by striking 
out the- “Jamoona’ from Sch. II of the 
property, and by- striking out the order 
directing defendant No. 4 to pay 
Rs. 950-8-0 costs.” This portion of the costs 
will be added to the costs which are to be 
included in the amount to be recovered 
under the mortgage. Otherwise the decree 
will stand as it does. Asregards the costs 
of this appeal, there was no need to come 
to this Court on appeal in regard to the 
“Jamoona” in view of the diary order. 
That matter could have been rectified by 
an application to the trial Court. The 
appeal with regard tothe liquidators being 
personally liable for the costs was un- 
necessary, because, in our opinion, the 
decree did not make the liquidators per- 
sonally liable. We think therefore that 
the parties should bear their own costs in 
this appeal. 
~- Mya Bu, J.—I agree. A 
N. Order accordingly. 





NAGPURJUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 580 of 1930- 
April 8, 1933- 
STAPLES, A. J. O. 
Seth SHIVLAL AND aNotazER—APPELLANTS 


versus 
Seth ABDUL HUSSAIN AND ANOTHER—- - 


RESPONDENTS 
C, P. Tenancy Act (fof 1920), s8. 12, 25—Void 
mortgage by tenant— Adverse possession by mortgagee — 
Mortgagee, whether acquires any right against landlord 
—Decree for rent—Deposit by mortgagee = Validity. 
As atenancy cannot be acquired by prescription, 
a mortgage right in tenancy cannot also be acquired 
-by prescription as against the Jandlord, though such 
a right could be acquired against the tenant, 
Therefore, a landlord is entitled to refuse a tender 
of arrears of rent made by a person who has acquired 
rights of a mortgagee in the tenancy by adverse posses- 
sion. Kanhayalal v. Dular Singh (1) and ‘Baldeo- 
prasad v. Premnarain (2), referred to, Chaitram v. 


Pacholi (3) and Venkat Rao v. Kohiu 4), distinguished, ; 


S. C. A. against the decree of the Addi- 
tional District Judge, - Hoshangabad,,. in 
Civil Appeal No. 58-55 of 1929 dated 
June 17, 1930, arising outof the decision 
in Civil Suit No. 286 of 1926 in the Court of 
the Sub-Judge, Second ,Class, Sohagpur, 
dated January äl, 1929. | | 


® 
4 


258 


Mr. J. Sen, for the Appellants. 

Mr. K. B. Tare, for the Respondent No. 1. 

Judgment.—The first respondent Seth 
Abdul Husein trought a suit against the 
appellants and ihe other respondent Adbul 
Rahmankhan for a declaration that he 
was the tenant or mortgagee in possession 
of certain tenancy landsin Mouza Bankhedi. 
He obtained a decree that he was a 
usufructuary mortgagee. On appeal that 
deciee was set aside, ‘but it was declared 
that the plaintiff was entitled to hold 
possession of the fields by virtue of a 
mortgage which he had acquired by 
prescription. 

It appears that Rustomkhan and 
Kodukhan were the original tenants of 
the land and they surrendered it to the 
respondent Abdul Rahmankhan by an 
unregistered deed of surrender on August 
9, 1910. Abdul Rahmankhan executed an 
unregistered usufructuary mortgage of the 


land in favour of the plaintiff-respondent 


Abdul Husein on October 13, 1910, for a 
consideration of Rs. 200. It was alleged 
that Abdul Rahmankhan, for a further 
consideration of Rs. 125 conferred the 
rights of an ordinary tenant upon Abdul 
Husein. In the patwari’s papers, how 
ever, Abdul Husein continued to be record- 
ed asa mortgagee in possession. At a 
partition of the village in 1918 the land 
in suit, however, fell to the share of the 
appellants Seth Sheolaland Seth Gopikisan 
and they refused to accept rent from 
Abdul Husain and filed suits for arrears 
of rent against Abdul Rahmankhan‘ and 
obtained decrees. Two of those decrees 
‘were satisfied by Abdul Husein, but the 
appellants Sheolal and Gopikisan refused 
to accept the amount of the third decree 
from him and an application made by 
Abdul Husain to deposit the decretal amount 
was rejected. Accordingly Abdul Rahman 
khan, the recorded tenant of the field was 
ejected by an order of the Revenue Court 
on August 19, 1925. Abdul Husain, there- 
fore, brought his suit for a declara- 
tion. 

The findings of fact arrived at by the 
lower Appellate Court are that Abdul 
Rahman khan mortgaged the fields to Abdul 
Husain on October 13, 1910, for Rs. 200 
by an unregistered -deed, which is on 
record a8 Ex. P-10, but that he did not 
lease the fields to him, as alleged, for 
a further sum of Es..120. The Judge 
further found that the mortgage was not 
a, bogusone a d that Abdul Rahmankhan 
received the consideration. He also found 
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that, although Abdul Husain had been 
ejected by order of the revenue Court in 
execution of the decree for arrears of rent, 
he remained in possession until the date 
of suit and that, therefore, he could sug 
for a declaration, and that by possession 
for so many years Abdul Husein had ° 
acquired the right of a mortgagee in pos- 
session by prescription. On. these findings 
the District Judgé has passed a decree 
that the plaintiff Abdul Husein is entitled 
to hold possession of the fields by virtue 
of the moitgage which he acquired by 
prescription, that in order to protect hs 
right as such mortgagee he is entitled to 
pay rent of the fields or the arrears thereof 
and that the order of ejectment passed 
by the revenue Court does not affect his’ 
right or possession. The other prayers of 
the plaintiff were dismissed; 

Accepting the findings of fact of the 
lower Appellate Court about the mortgage 
and the possession J£ Abdul Husein, I am of 
opinion that the view of the law taken 
by him with regard ‘to the rigat acquired 
by Abdul Husein is incorrect, dud further 
I am of opinion that, when the tenancy 
of Abdul Rahmankhan terminated by 
reason of the order of ejectment in the 
revenue Court, the rights of Abdul Husain 
as a mor.gagee from Abdul Rahmankhan 
also terminated. I will first .consider the 
question as to whaz rights Abdul Husein 
could acquire by his mortgage from 
Abdul Rabmankhan and his’ possession, 

It has been found that’ the mortgage 
was an unregistered one and further it 
may be noted, though this point does not 
seem to have been brought out in the 
judgment of the iower Appellate Court, 
that the mortgage was voidable under the 
Tenancy Act of 1698, as it was a mot- 
gage of occupancy land and was not 
Further 
the lower Appellats Court’ is wrong in 
holding that Abdul Husein could acquire 
the rights of a mortgagee in possession 
by prescription against the landlord. If, 
as bas been held in Kanhayalal v. Dular- 
Sing (1), a tenancy cannot be acquired by 
prescription, itfollows that any lesser right 
which depends for its existence on the 
tenancy, cannot be acquifed by prescrip: 
tion as against the landlord. Abdul 
Husain could no doubt acquire the rights 
of a mortgagee in possession.by prescription 
against his mortgagor, îi. e. Abdul Rah- 
mankhan, and such rights would be good 
as against Abdul Rahmankhan and would 

(1) 17 Ind, Oas. 606;8 N L R 163, 
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Bubsist as jong as thé tenancy subsisted, 


but there.would be no right as against . 


the landlord and, if the tenancy came 


to an end, the right of a mortgagee . 


acquired by Abdul Husain, which depended 
upon the tenancy, would alsoterminate. It has 
been held in Baldeoprasad v. Premnarain 
(2), after a review of several cases, that 
any transfer engrafted on the tenant right, 
whether by..way of mortgage orsub-lease 
and whether consented to by the landlord 
or not, comes to an end when the tenant's 
right itself is determined by operation of 
law. It would seem clear, then, on the 
strength of this‘ decision that any rights 
that may have beén acquired by Abdul 
Husein against his mortgagor Abdul 
Rahbmankhan would terminate when the 
tenancy terminated by the ejectment of 
Abdul Rahmankhan. 

It was contended, however, by the learned 
Counsel for the respondent that Abdul 
Husein as the mortgagee in possession 
was entitied -to pay rent and that the 
appellants as landlords were not within. 
their rights in refusing to accept the rent. 
For this view reliance was placed on 
Chaitram v. Pacholi (3), and Venkat . Rao 
v. Kohlu: (4). I would point out, however, 
that in those cases it had been decided 
that a mortgagee in possession with the 
landlord’ con sent isentitled to pay rent, 
though hé is not under any liability to 
do so; but that surely would not entitle 
a stranger, who may have acquired some 
right against the tenant by adverse pos- 
session, to force payment. of rent upon 
the landlord who had never consented to 
the mortgage or transfer under which the 
stranger held “the land. If a tenancy 
cannot be acquired by adverse possession, 
it follows a fortiori that any lesser right 
depending upon the tenancy cannot be 
so acquired and if there is no right as 
against the landlord, surely the landlord 
cannot be bound to accept rent from a 
person who claims. under that right. 
I find, therefore, that the appellants as 
landlords were entitled to refuse the 
tender of ‘rent made by the respondent 
Abdul Husain in satisfaction of the decree 
for arrears’ of rent against Abdul Rah- 
mankhan. . l 

On. this view it is clear that the suit 
brought by the respondent Abdul Husein 
must fail, as on the termination of the 


(2) 139 Ind. Cas. 369; 28 N L R 93; AIR 193? Nag. 
[07; Ind. Rul. !193?) Nag. 110. 

(3) 3 Ind. Cas. 57; 5 NL Rill. 

(4)-13 O P L R19. . 


tenancy of his mortgagor Abdul Rah-- 


mankhan any right that he might have 
acquired under the mortgage would cease 


and the right of the appellants, which 
they obtained on the strength of their 


decree for arrears of rent, cannot now 
be challenged. I, therefore, set aside the 
decree of the lower Appellate Court and 
instead pass a decree dismissing the suit 
of the plaintiff-respondent Abdu] Husain. 
All ‘costs of the appeal will be borne by 
the respondent Abdul Husein, who will 
also bear the .costs of the defendant- 
appellants Sheolal and Gopikisan in both 
the lower Courts. I make no order as 
regards ihe costs of the defendant-res- 
pondent Abdul Rahmankhan who was 
ex parte throughout. 
N. Appeal allowed. 
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OUDH CHIEF COURT 
_ Criminal Appeal No. 353 of 1933 
October 17, 1933 
Wazir Hasan, ©. J., AND SMITH, J. 
KEHRI AND OTHERS—APPLIOANTS 
versus 
EMPEROR - RESPONDENT 

Criminal trial—Brutal murder in duylight—Ab- 
sence of satisfactory‘ evidence as to who are guilty 
parties—Crime to go unpunished. 

A brutal murder committed in daylight in a 
village is bound’ to go unpunished: where satisfac- 
tory evidence is not forthcoming as to who were the 
guilty parties, à A 

Cr. A. against the order. of the Sessions 
Judge, Hardoi, dated May 29, 1933. 

Dr. J. N. Misra, for the Appellants. 

Mr. H. K..Ghosh, for the Crown. 

Judgment.—This is an appeal by four 
men Kehri Kisan, Girdhari Kisan, Balak 
Ram Brahman and Tanai (alias Tori) 
Ahir, who have been convicted by the learn- 
ed Sessions Judge of Hardoi of offences 
punishable under s. 147 and 302-149, Indian 
Penal Code. Under s, 147, Indian Penal 
Code, they were sentenced to one year’s 
rigorous imprisonment apiece, and under 
s. 302-149, Indian Penal Code, they were 
each sentenced to transportation for life. 


The two sentences were ordered to run 


concurrently. 


The appellants were convicted in connec- 


tion with the murder of one Gauri Shankar, 


the offence being said to have taken place on 


the evening of December 23rd, 1932, ata 
place called Nagla Lothu in the Shahabad 
police circle. The offence was alleged to be 
the outcome of enmity hetween Gauri 


Shanker and certain other villagers. In al] 
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12 men -were cominitted for trial, but 
the learned Sessions Judge acquitted eight 
of them and convicted only the four appel- 
lants. There were four professing e5 e- 
witnesses but the learned Sessions Judge 
did net believe that the two of these men, 
Jagannath aad Rani; Dayal, witnessed the 
assault, and he accordingly discarded their 
evidence. There remained two witnesses, 
Dharmu Brahman and Misri, a sweeper. 
The learned Sessions Judge thought that 
these men really witnessed the assault and 
it was on the basis of their evidence, taken 
along with what he conceived to be the proba- 
bilities of the case, that the learned Sessions 
dudge convicted the four appellants. 

We areof opinion that the appellants 
were not justifiably convicted. ‘I'he evi- 
dence of Dharmu and Misri has been 
rejected as regards most cf the men they 
named as participating in the crime’ and 
that in itself, renders their evidence as 
regards the four appellants also unreliable, 
unless it can be shown that cogent reasons 
exist for accepting it as against these four 
meu. We do not find that any substantial 
reasons exist for accépting the evidence of 
those witnesses as against the four appel- 
lants in particular. F urthermore, it is clear 
irom the judgment of the learned Sessions 
Judge that the statements of these two 
witnesses, Dharmu and Misri, have varied 
at diflerentstages in the case, and are on 
several points contrddictory “inter sè.” 
Dharmu, moreover, wis described by the 
learned Sessions Judge as being not an 
independent witness. The result is that 
there are abundant reasons why the evidence 
of these two witnesses cannot be stiongly 
relied upon, and we are distinctly of 
opinion that it did not furnish a satisfactory 
basis for the conviction of the appellants. 
It is unfortunate that a butal murder of 
this nature, committed in daylight, in a 
village, should go unpunished, but that 
result is inevitable waere - satisfactory 
evidence is not forthcoming as to who were 
the guilty parties, 

We allow the appeals of all the four 
appellants, set aside their convictions and 
sentences and direct that they be released. 


A. | Appeal allowed. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1100 
af 1928 
July 27, 1933 

l ; RANGNESsAR, J. 
KHUMAJI GAJAJI & Co. - PLAINTIFFS — 
VETSUS “+ 
DAMAJI KORSEY. anv ANOTHER— ; 
DEFENDANTS s 
Buidencz Act (I of 1872) sa gir Promissory note 
executed in personat cépacity ~Oral evidence to show l 
that executant signed tt as surety - Exclusion of. 
Where a persou executes a promissory note in his 
personal capacity, oraievidence to show that he 
signed it as surety is not admissible, Harék Chand 
Babu v. Bishun Chandra Banerjee (3), Maung Ko Gyt 
v. U Kyaw 1:1, Karam Bakhsh v Mehtab Ram (3) 
and Narasimma y, Rathasami (9), relied on; Balkishan 
Das v Legge ui), explained, ki 
[Case law discussed | , 


Mr. V. G. Dalvi, tor the Plaintiffs. 

Mr. M., S. Vakil, for the Défendan’s. 

Judgment.—The questidni in this suit 
is whether a person who has exccuted a 
promissury note personally can be permitted 
to show by oral evidence that he signed it 
merely as a suréty for another person. 
Tois suit is brought on three promissory 
notes execuled by the two defendants per- 
sonally. Defendant No. 1 does not appear, 
but has put in a written statement admitt- 
ing the notes bu; questioning the amount. 
Defendant No. 2 pleads that he executed 
the promissory notes merely as a surety 
for defendant Ne. 1 and that by reason of 
certain compromise arrived at between the 
plaintifs and defendant No.1 he is dis- 
charged from his liability under s. 135 of 
the Contract Act. = l 

When the issues were raised it struck 
me that it was not Open to defendant No. 2 
to lead oral evidance to prove that he was 
a surety when on the face cf the promissory 
notes he appeared to be‘ a. joint debtor, 
The learned Voungel ap pearing in the case 
were not prepared’ to aigué out the point, 
Mr. M. S. Vakil fof defendant No. 2 stating 
that he had beer briefed‘ in the suit just 
at the time the case was called on. I stood 
the case over to enable Counsel to refer 
to authorities, and ‘this morning 
Mr. Vakil fairly admitted that the decisions 
of some of the High Courts in this. country 
were against him. The question thus 
raised has not come up specifically fo) 
decision in this Court though it has beer 
decided in a number of decisions of the 
other High Courts, to some of which I shal 
refer presently. . 

Apart from authority the position seem: 
to me {o be simple. Sèction 92 of the 


Indian Evidence Act prohibits oral evidenc 
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being given for the purpose of contradicting, 
varying, adding to, or,subtracling from, 
the terms of any contract in writing, unless 
the case comes within any of the exceptions 
to the section, Whatever the current of deci- 
sionsin this country has been before the 
decision in Balkishen Das v. Legge (1), it 
is clear that since that decision the Court 
in coasidering whethar oral evidence can 
be given or not his to look tothe Indian 
Evidence Act, and the equitable considera- 
tions which have influenced the 
Courts in cases like this haveno application 
inthis country. The view taken in Balkishen 
Das v. Legge (1) has since been confirmed 
in Maung Kyin v. Ma Shue (2). 

Section 126 of the Indian Contract Act 
defines a contract of guarantee as fol- 
lows:— i 

TA contract of guarantee is a contract to perform 
the promise, or discharge the liability, of a third 
person incase of'his default. The person who gives 
the guarantee is:called the ‘aurety’; the person in 
respect of whose default the guarantee is given is 
called the ‘principal debtor’: and the person to 
whom the guarantee is given is called the ‘creditor.’ N 

It is obvious that there is an essential 
diference between a creditor and a debtor 
as such, and a creditor and surety. This 
is further made clear by s. 132 of the 
Indian Contract Act and the illustration ta 
it. The section is in these terms: — 

“132. Where two persons contract with a third 
persoa to undertake a cartain liability, and also 
contract with eich other that oneof them shall be 
liable only on the default of the other, the third 
person not being a par.y to such a contract, the 
hability ofeach of such two persons to the third person 
under the first contrast is not affected by the 
existeacs ofthe second contract, although such third 
person may have been aware of its existences " 

The illustration runs as follows :— 

“A ani B make a joint and severil promissory 
nota 6) O. A makes it, in fact, as surety for B, and 
C koowa this at the time when the note is'made 
The fact that A, to the kaowledge of O, male the 


note as surety for B,i3 no answer to a suit by O 
against A upon the note.” 


Then once the relation is established bet- 
ween two persons as a Creditor and a surety, 
it follows that all incidents applicable to it 
under the law, would be imported into 
the contract entitling the surety to take 
up defences inter alia under ss. 133, 134 
and 135 ofthe Act. This being the legal 
relationship, it is dificult to see how under 
s. 92 of the Indian Evidence Act, it is open 
to a personto lead oral evidence to prove 


(1) 27 TA 58; 2 Bom LR 523,22 A 149;40 W 
N 153; 7 Sar, 601 (P C). : 

(2) 42 Ind, Gas. 642; 44 I A 236: 20 Bom L R 278; 
15 A L J825: 33M LJ 618. 3PL Wisa: 6 LW 
177; 22 O WN 257; 23M LT 33; 27 O L J 1%; 
1918) MW WN g00;45 0320; 9 LBR 114; 11 Bur. 

T 21 (P 0). 
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tha’ he signed the instrument merely as a 
surety when on the face of it it appaars that 
he signed it as a debtor. Ita j int pro- 
misee is allowed to prove that in joining 
his co-promisee he was a surety, the result 
must be that the instrument cannot 
have th; effect which on the face of it 
pucprrted ty convey aal miss operate it 
differently from what was agreed upon in 
writing on the face of it. So far back as 
1903 ‘the Calcutta High Court held in 
Harek Chand Babu v. Bishun Chandra 
Banerjee (3) that oral evidence is not 
admissible to show that one of the execu- 
tants of a note of hand signed it only as a 
eurety ani that his liability was only to 
the extent of standing as a surety for one 
month. The same view was taken and this 
decision was followed by Shaw, J. C., in 
Nga Saing v. Nga Lu Aung (4) and the same 
view was also taken in the following cases: 
Maung Ko Gyi v. U Kgaw (5), Maung Kya 
v. A. P. R. Peria Kurpan Chetty (6) Maung 
Sein v. Ma Saw (7), Karam Bakhsi vV. 
Mehtab Ram (8) and Narasumma v. Ram- 
asami (9). 

The only plausible argument advanced 
is that the oral evidenze propdsad to be 
led is not forthe purpose of contradicting 
the terms of the instrument but to show 
who the real parties were, or rather their 
character. But itis clear law that a person 
who signed in his own name cannot escape 
the liability by being allowed to prove that 
he signed it as. an agent for a third 
person» In Hbrahimbhoy Pabaney Mills Co. 
Lid v. Hassan Mamooji (10) Mr. Justice 
Pratt held that where a contract was signed 
by the defendant personally, oral evidence 
to show that he contracted as agent and 
that the name of his principal was disclosed 
at the time of the contract was not admis- 
sible for the purpose of exonerating him 
from his liability on the contract, for that 
would ‘be substituting a different agree- 
ment from that evidenced by the writifg. 
It is not easy to see what difference there 
is between this case and the case of surety, 
It istrue that by attempting to prove that 
he is a surety he does not disown the liability 

(N 80 WNL 


4)2U BR (1803) Evidence 13. 
S 103 iy Gus. 79; 5 R .63; A IR 1927 Rang 


199. g 

(6) 70 Ind. Oas 872; A I R 1923 Rang, 15- 

(7) 82 Ind. Oas. 816; ALR 192: Rang. 360; 3 Bur. 
Ld ae 5 

a) 20 i9. 

a 13 Ind. Cas. 696; 24 ML J 91; 13 ML T 10}; 
(1913) M W N 336 

(10,63 Ind. Oas. 482; 23 Bom. L R767;45 B. 
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but he certainly attempts to prove that his lia- 
bility is conditional instead of what appears 
on the face of the instrument itself to be an 
unconditional liability ag a joint promissor. 
In my opinion the two contracts one, bet- 
ween a creditor and joint debtors and the 
other belween a creditor and one of the 
debtors being a surety are essentially 
different in their nature. “Counsel have 
referred to two Allahabad decisions. The 
reb is Shkamsh-ul-jahan Begam v. Ahmad 
Wali Khan (11) which purports to follow 
an earlier decision in Mul Chand v. Madho 
Ram (12). These two cases are distinguish- 
able on their facts. There is; however, a 
dictum in the latter case which seems to 
take a contrary view. This is dissented by 
Mr. Justice Doyle in Maung Ko Gyt v. 
U Kyaw (4). It is clear from the judg- 
ment that the learned Judges were influenc- 
ed by equitable considerations such as 
prevailed with the English Courts, but 
since Balkishen Das v. Legge (1), there is no 
‘doubt that such equitable considerations 
are out of place in considering the ap- 
plicability of s. 92 of the Indian: Evidence 
‘Act. I will not, therefore, allow Mr. Vakil 
to lead oral evidence, and as he has no 
documentary evidence, I will disallow the 
issue. 

At this stage parties have come to a 
settlement and the decree will be as 
between them by consent in terms signed 
by Counsel. There will be a decree against 
defendant No. 1 as prayed. 

N. Order accordingly. 

(11) 25 A 35%; A W N 1903, 64.° 
(19) 10 A 421; A W N 1868, 127. 
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Original Suit No. 1468 of 1931 
February 28, 1933 
° ` ÅMEER ALI, J. 
GRAHAM—PLAINTIFF 
VTESUS 
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False imprisonment and malicious arrest— Arrest 
by Police on complaint by third party—Liability of 
third party— Tests uf liabilaty—Defences to malicious 
arrest— Criminal Procedure Code (Act V of 1.93), 

- §.§9, whether the only defence—Procuring arrest for 
crime, whether gives rise to suit for damages—Com- 
- pounding of offence—Action for damages— Hight to 
prove offence im defence. A 

ln an action for false imprisonment in respect of 

an arrest by the Police on information given by the 
_deféndant the question in each case is whether the 
defendant so acted as to render the plaintiff's arrest 
the act of the defendant, The defendant will be 
answerable if he specifically directed thearrest or 
imprisonment but he will not be answerable for 
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acts done upon his information or suggestion by an 
officer of the law if they are dcne not as merely 
ministerial acts bul in the exercise of the officer's 
proper authority or discretion, 

Though there may be cases where a person must 
be held liable on the basis that although he has not 
expressly directed the arrest he has in fact. made it 
impossible for the Police to act otherwise, this 
principle of constructive service or direction by 
estoppel should not be extended, and the defendant 
cannot be made liable merely because the letter 
given by him to the Police disclosed criminal offences 
and the defendant should have anticipated arrest as 
a probable consequence [p 267, col. L] 

Although most of the cases of malicious arrest arise 
out of civil process, an arrest by the Police for a crime 


_procured by the defendanis maliciously would afford 


acause of action, The gist of such an action is 
malice, [p. 267, col 2.) 

In India, where the offence being compoundable, 
the prosecution does not proceed andthe arrested 
person turns round ard sues the individual who is 
responsible for his arrest in trespass it would be 
open to the defendant to establish that the offences 
for which the plaintiff was arrested had in fact been 


‘committed. [p. 268, col | | 


{English and Indian case-Jaw discussed | 
Quere.—Whether in Indiaa private person res- 
ponsible for an arrest cannot look for protection else- 
where than in s. 39, Criminal Procedure. Oode. 
Guri Prosad Dey vw Chartered Bank of India 
Australia and China (1), doubted. Gopal Naidu v, 
Emperor 11) and Nagendra Nath v. Basanta Das 


(12, referred to, < 


Messrs. Gregory and Prabodhki 


mar Das. 


Mr. Clough, for the Defendant. | . 
Judgment.—On May 1831931 the plaintif 


was arrested at Lalbazar, was taken unde) 


Police escort tothe Park Street thana anc 
there detained in the lock-up for about twe 
hours. For thistrespass to his person h» 
seeks damages from the defendant. Th» 
cause of action disclosed in the plaint i 
“false imprisonment.” The plaint include 
an allegation thatthe defendant “malicious 
ly caused the arrest upon 8 false charge. 
It would be possible, I think, on thi. 
pleading to found a case of ‘maliciom 
arrest.’ In point of fact, no Issue a 
“malice” was raised and the case proceede 
as one for “false imprisonment.” Th 
issues raised by Mr. Clough were as follow: 


' (1). Did the defendant arrest the plaintiff c 


cause his arrest? (2)..If so, was the arres 
justifiable? (3). Damages. In my view, th 
vital questions involved in this suit are ¢ 


follows: - (1). Was the arrest of the plainti 


the act of the defendant or the act of tk 
Police? (2). .If the latter, is the plaintiff e» 
titled to recover on the basis that the i» 
formalion given to ihe Police was false | 
was maliciously given. If so, was thé info 
mation false? (3). If the arrest was the act. 
the defendant, is the defendant protecte 
by any provision of the Criminal Procedu: 
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Code, or by establishing reasonable and 
probable ground? (4). Is the defendant en- 
titled to establish that the offence in question 
was in fact committed? If so, was the 
offence committed, and is the defendant 
protected? 

I shall deal first with the facts, then 
with the law and last with the conclusions 
at which I have arrived. The material 
evenis happened between May 15 and 18, 
1931, inclusive. Very little need be said 
by way .of introduction. . The defendant, 
Sir Henry Gidney, has long been a per- 
sonage in publiclife. He isthe President 
of the Anglo-Indian Association, and he is, 
as he has himself described it, “the leader 
of the community.” The plaintiff Graham 
is a youngish man of fins physique and 
meritorious warrecord. The defendant 
had, at several stages of the plaintiff's 
career, assisted him in obtaining employ- 
ment, and until the events I am about to 
mention, the plaintiff professed to be an ad- 
mirer and follower of the defendant. On 
the defendant's return from the Round 
Table Conference, early in 1931, apparent- 
ly, there was a split in’the community and 
the feelings of a considerable number of 
Anglo-Indians towards the defendant, in- 
‘cluding those of the plaintiff, underwent a 
change. The reasons for that change are 
not material, but, so far as it is relevant, I 
am prepared to assume that those of the 
plaintiff were genuine. An association in 
Opposition to that of Sir Henry Gidney was 
founded, consisting largely of the younger 
and more ardent spirits. " It was not un- 
natural that the plaintiff, with the qualities 
J have described, should have found or put 
himself at its head. The immediate cause of 
‘what took place was as follows: The ranks 
of the Anglo-Indian unemployed had be- 
‘come swollen by the discharge by the 
‘Railway and other authorities of a consi- 
derable number of Angio-Indian employees 
in order to replace them with “Indian, 
employees. With the rights or wrongs 
of this policy I have nothing what- 
ever to do. As. was inevitable however, the 
section of the community led by the plain- 
till, which included the Anglo-Indian un- 
‘employed began in turn to agitate that the 
Indian staff employed by the defendant 
should be replaced by Anglo-I[ndians. 
Resolutions to this effect were passed at 
meetings at whichthe plaintiff spoke with 
‘considerable heat and it was decided that 
the result of these meetings should be con- 
veyed to the defendant. 

_On the 15th the plaintiff, followed by 
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a body of followers, proceeded to the. office 
of the association in Park Street. It is 
clear that a number waited in the court- 
yard or cn the stairs, and 20 or 30 entered 
with the plaintiff into each of the office 
rooms. As to what happened on that day 
in the offices of the association, considerable 
evidence has been given. I accept the 
evidence of Mr. Iyer, Col. Gidney’s secreta- 
ry, and Mrs. Gibsun, Both gave their evi- 
dence quite clearly and it is corroborated 
by the-statement in writing given by them 
to the defendant. Mr. Chandler's evidence 
is exaggerated by the fact that he was per- 
sonally involved in the quarrel which 
ensued. 

The plaintiff; and his companions would 
not at first believe that the defendant was 
not there. They said that they would stay 
on until he came or until they were remov- 
ed by the police. They were not at that 
time threatening or in any way violent. 
Mrs. Williams then came in and, by way 
of creating a diversion, took the plaintiff 
to task for “being seated in the presence of 
a lady,’ upon which Mr. Graham got up, 
and his temper, already ruffled, broke down 
at the sight of Mr. Chandler (with whom 
apparently he had some cause for enmity) 
sitting down and (in his‘own words) ‘‘con- 
temptuously smoking a cigarette.” Upon 
this the plaintiff used some phrase of this 
kind, “I have only to raise my finger and 
my 200 followers will pull you ta pieces” 
sufficiently alarming for a man of Mr, 
Chandler’s physical condition. It is relev- 
ant to note that the actual ‘row’ (if I may 
use the expression) took place on what 
might be called “a point of order,” and not 
in connection with the motive or purpose of 
the visit. Mr. Chandler is an Anglo-Indian 
and to avoid misconception: I should men- 
tion that the phrase said to have been used 
by Mr. Graham to Mr. Chandler, “You, 
Nigger” or “Damn Nigger” has, among this 
community, noethnologicalor specific signi- 
ficance. 

Mr. Graham and his party were eventual- 
ly persuaded that Sir Henry Gidney was 
not there and they left. Thereafter, Iyer 
sent a telegram to his master which is of 
some importance, because if does not 
appear to indicate an incident of any terri- 
fying nature. Mrs. Gibson is concise and 
-descriptive to the same effect, “I might have 
been frightened if I had not been so annoy- 
ed.” I am not prepared to find that the 
plaintiffs followers came armed in any way, 
at any rate to the knowledge of the 
plaintiff. : 
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On the 16th, Sir Henry Gidney returned. 
shortly thereafter, Mr. Graham, Mr. Remtry 
and Mr. Brazier arrived in the office and 
made an appointment for the 17th. This 
matter purports to be described by Sir 
Henry Gidney in his letter on p.6, to which 
description I shall refer again. Sir Henry 
Gidney sent for Inspector Jennings of the 
adjacent Park Street thana. Jennings 
asked certain questions of the staff, which 
he will not call “inquiries.” The written 
statements, to which I have referred and 
which areincludedin the brief, were not 
taken at that time. Sir Henry Gidney 
says that he gave certain instructions to 
Jennings: see correspondence, p. 31 and 
evidence, questions 68,170 and 171 to the 
effect that he did not wish to charge 
Graham, and that he only wanted Graham 
to be warned. Jennings does not mention 
it and it was not put to him, and I find 
that no such instructions were given apart 
from what appears from the letter itself, 
viz., that Sir Henry Gidney wished to dis- 
cuss the matter with the Commissioner of 
Police. Jennings says (see questions Nos.6, 

4 and 38) that, after he had asked the staff 
about the matter, he asked Col. Gidney to 
“put his complaint in writing.” Thijs I 
find to be the fact. The word “complaint” 
in this context has no special meaning. 
Sergeant Jennings might just as well have 
said “put it all down, and. I will show it to 
the Commissioner of Police.” 

On the aflernoon of the 16th, the defen- 
dant dictated to Iyer the letter which is the 
cause of allthe trouble. It was addressed 
and sent to the Police Officer-in-charge, 
Park Street thana. In it the defendant 
- narrates somewhat dramatically or sensa- 
tionally the incidents of the 15th mention- 
ing “trespass” and “criminal intimidation.” 
The letter concludes as follows: 

“I lay these facts before you for your information 


and guidance, because it is quite likely that this man 
will return tomorrow with another mob of unruly 


fellows and one does not know what would occur 


sho@ld this take place. 

Perhaps, after reading this you will be good enough 
to place it before Mr Kkobertson, your officer, seek his 
advice and consult with me on the matter. I shall be 
ut your disposal from 7-3u this evening onwards.” 


I find that the real motive of the letter 
was to obtain Police protection: See Iyer, 
question No. 55.'*The apprehension was that 
he would visit again with a mob” (see also 
Mr. McQuire’s evidence as to what took place 
on the 18th which I accept and to whichl shall 
refer again and the defendant himself 
at questions Nos. 136 and 187). I do not ac- 
cept the defendant’s evidence at other 
places tothe effect that he was not in the 
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least alarmed about the matter (see ques- 
tions Nos. 217 and 246 “I was not afraid” 
“1 felt I could cope with the matter, and 
I did not want the Police”). L[.zhave.no 
doubt that Col. Gidney wished to. discuss 
the matter with the Commissioner of Police 
and to discover some way of putting the 
plaintiff in check, and enabling him (Col. 
Gidney) to say: “But for me you would 
have got into severe trouble.” I do not 
think that his intention was ‘‘arrest.”’ 

On May 17, in accordance with the 
appointment, which had been made, Graham 
and certainof his followers came to meet 
the members of the committee of Sir 
Henry Gidney’s association and what took 
place purports tc be recorded in the 
minutes of that association. After the 
meeting was over, Sir Henry Gidney ap- 
parently described what had taken place 
on the 15th and in his own words “opined 
that steps must be taken to prevent a 
repetition.’ This phrase was quite legiti- 
mately made use of by Counsel for the 
plaintiff. On this occasion the two Police 
Officers, one of whom was Inspector Jen- 
nings, were in Col. Gidney’s private 
premises (see Mr. McGuire's evidence, 
questions Nos. 35 and 37). Iam quite sure 
that they were there in pursuance of Uol. 
Gidney’s demand for protection. The de- 
fendant will not have this. He says he 
was extremely surprised to see them and 
that he remonstrated strongly with them 
for ever having come. This was not also 
put to Jennings and I do not think for 
a moment that it took place. I see no 
cause forremonstrance at all. 

Inspector Jennings had orders from the 
Deputy Commissicner, Mr. Banerji, to re- 
quest the plaintiff to attend at the thana 
at Lalbazar the next day and he did ŝo. 

On the 18th at 11 o'clock or thereabouts, 
Graham was interviewed- by Mr. Banerji, 
the Deputy Commissioner, and the Assist- 
ant Commissioner, Mr. Robertson. I am 


‘unable to accept wholly Graham's account. 


We have not Mr. Banerji’s account. Jen- 
nings’ account I cansider to be substantially 
correct. Indeed I accept his evidence 
as a whole, bearing in mind that it is 
slightly tinted by departmental instructions. 
The Police (and I do not blame them 
for this) in these matters prefer to remain in 
the background. Jennings’ evidence was 
roughly this; Graham was asked to produce 
Certain books and give certain information 
about his association.’ If not obstructive, 
he was certainly not accommodating, and 
at one stage became what Jennings con- 
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siders might be called “aggressive.” 
Evidence was given both by Jennings 
and Graham of Mr. Banerji’s final remarks 
something to this effect: “I arrest you on 
the strength of this letter (referring to 
the letter of Col. Gidney).” Objection to 
this -was made by Mr. Clough, but in my 
opinion the eviderice is relevant and ad- 
missible not as a statement by Banerji; 
but as evidence of what took place from 
which we are able to infer whether 
Banerji acted upon one basis or upon an- 
other basis. Ultimately Banerji directed 
a charge to be entered under s. 448, 
i. e. “house trespass” and gave Graham 
into custody. This charge .was entered 
in the Police report or as it is usually called, 
the ‘“charge-sheet.”’ 

On 18th at about 1 P. mM. Jennings in- 
‘formed the defendant of the plaintiff s arrest. 
The defendant went round and wanted 
to bail the plaintiff out. In point of fact 
the plaintiff and the other gentleman, who 
had keen arrested, were bailed out by 
some one else. The defendant then went 
to Mr. Robertson, and there was a dis- 
cussion between the defendant and Mr. 
Robertson, at which Jennings was present. 
Apparently the defendant went to Ro 
bertson for thé express purpose of protest- 
ing against the action which had been 
taken. This is the elfect of the evidence 
of the defendant himself. He expressed 
‘himself extremely angry at what the police 
had done (see questions Nos. 33, 35, 40, 42, 
176 and 181). Why? Again Iam unable to 
say. According tu the defendant (question 
No. 35), Jennings had already told him that 
Banerji had arrested the plaintiff because 
he the plaintiff, was “cheeky” to Mr. Ba- 
nerji. This I doubt. In any event the 
defendant’s grievance against ihe Police 
was entirely unjustified. The answer 
that he received from Mr. Robertson was, 
(this ‘again we have from the evidence of 
the defendant) “If you did not want him 
to be arrested, why did you write the letter?” 
On -May 19, Col. Gidney wrote a long 
letter to the Police, strongly complaining 
ahout their conduct on the lines I have 
mentioned. The last words are:—‘“The ac- 
tion of the Police has surprised and pained 
me.” 

Let me summarise the facts as follows: 
On May 15,there had been a deputation, 
or demonstration at the office of Col Gidney. 
On the 16th Col. Gidney heard from the 
staffa fairly accurate but somewhat highly 
coloured account of what took place. He 
wrote to` the Police an account .of.the 
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occurrence mentioning criminal offences 
and asked for Police protection. Protec 
tion was given to him and the plaintif 
was sent for by the Commissioner. On lath 
the plaintiff was questioned. The situa- 
tion was, shall I say, aggravated by the 
attitude of the plaintitf. I think the situa- 
tion is probably best expres-ed in the slang 
he gave the Commissioner “sauce.” The 
Commissioner had him arrested and en- 
tered a charge on the facts stated in the 
letter.’ Without the letter, the plaintiff 
would obviouslyjnot hava been arrested; 
without the “sauce? he would probably 
not have been arrested. The offence be- 
ing a compoundable offence the defendant 
(although he considered the arrest to be 
justified) did not wish to proceed. The 
plaintiff was discharged, The defendant 
then turned round and attacked the Police 
for what they had done. On behalf ofthe 
plaintiff it is contended that the decision 
in this case must follow the decision of Page 
J. in Gouri Prosad Dey v. Chartered Bank of 
India, Australia and China (1). There also 
a private individual was told by the Po- 
lice to “puthis complaint in writing’ or 
“to sign a letter of charge.” He did so, 
The Police arrested “on the letter of charge.” 
The private individual was held responsi- 
ble for the arrest. Page, J., in the case cited 
decided two points. The first was that the 
English Law withregard to the justification 
of private arrests does not apply in [ndia and 
that in this country the only defence avail- 
able to an individual is to be found ins. 59, 
Civil Procedure Code. On this point I 
shall indicate my opinion hereafter. 

The second point was ‘what Page, J., 
himself called at p. 621* 
“the pure issue of fact whether the defendant caused 
the arrest of the plaintiff.” 


On this point, Page, J., on the evidence of 
Mr. Robertson (then Inspector Robertson) 
found that the Police would not act without a 
letter of charge—that the individual signed 
such letter fully appreciating this fact—theie- 
fore the individual assumed respongibility 
for and “caused” the arrest. In coming 


to this conclusion Page, J., followed the 


English authorities. It is obvious that 
the facts of the present case are by no 
means identical with those of the case de; 
cided by Page J., and I therefore proceed 
to examine the English cases in order to 
see how iarthey provide a test whereby in 
this case it can be determined whether or 


(1) 89 Ind. Oas. 642; A I E 1925 Cal, 884; 52 C 
615. 
"Page 0402 O.L. 


—— 
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not the arrest was “caused” by the de- 
fendant. I am not entirely content with 
the language of the issue at p. 619* 
-and would prefer to avoid the words “cause” 
‘direct consequence " `p. 626* and “direct 
outcome” p. 629* nor do I consider the 
question “but for the letter would you have 
arrested” (reiterated at p. 625)* together 
‘with its answer conclusive. It is obvious 
that in most case3 “but for the letter” the 
Police would not have arrested. I prefer 
therefore to state the matter more for- 
mally: 

“Where the person sued is not the person who 
actually arrests and imprisons the plaintiff the 
question in each case is whether the defendant 
so acted ss to render the plaintiff's arrest the act 
of the defendant.” 

In Pollock on Torts, 10th Edn, 


pp. 231-2, the law is, summarised as follows: 

“Every one is answerable for specifically direct- 
ing the arrest or imprisonment of another as for 
any other act that he specifically commands or 
ratifies But one is not answerable for acts 
done upon his information or suggestion by an 
officer of the law if they are done not asmerely 
ministerial acts but in the exercise of the officer's 
proper authority or discretion. Rather troublesome 
doubts may arise in particular cases as to the 
‘quality ofthe act complained of whether in this 
sense discretionary or ministerial only. The dis- 
tinction between a servant and an “independent 
contractor’ with regard to employer's liability is in 
some measure analogous,” 

The authorities are merely examples of 
how in each particular case the “trouble- 
some doubts’ have been resolved. Hopkins 
v. Crowe (2) was a case of cruelty to a 
horse. The language used by the persons 


involved in the occurrence was as follows: 
- “The constable: ‘If you charge him with cruelty 
I will take him in custody.” 

Individual. ‘i do.’ 
‘And by the Court: 

Page 776+ ‘If the defendant hal not directed the 
constable to apprehend but had only given him 
information, he was entitled to a verdict.’ 

Page 777+ He directed ‘he officer to apprehend 
the plaintiff, He made him his servant for that 
purpose.’ 

Page 778+ ‘He was a principal, making an arrest 
by the hand of the Police Officer’." 

-~ In Gosden v. Elphick (3), the defendant 
pointed out a man as the man who had 
committed the offence, it was held not to 
be the defendant's arrest. In that case, 
the earlier case of Flewster v. Role (4) 


was doubted. In Grinham v, Willey (5), 
> (2) (1836)4 Ad, & Hl. 774;2 H& W2; 5 LJ 
“KB 147. 


(5) (1849) 4 Ex, 445; 7 D & L 194; 13 Jur. 983; 19 L 
J Ex. 9; tO RR 657, 

4) (1806) 1 Camp, 1°7. 

t5) (1859) 4 H & N 496; 28 LJ Ix. 242; 5 Jur. (x. s.) 
444;7 W R163, 118 R R573, 


-~ *Pages of 20. [Ed], - 
Trage (1833) 4 Ad. & Rl —(#d.] 


er 
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the defendant signed the charge sheet. 
The plaintiff gave evidence that the de- 
fendant “gave herin charge”, this was not 
accepted and the evidence of the Police- 
man was not accepted who stated that he 
took her into custody. It was held that 
signing the charge-sheet did not make 
the arrest that of the defendant ; “he would 
be liable if he acted mala fide but not 
otherwise.” In Harris v. Dignum (6), the 
language used was as follows : 

“Constable ; ‘Did you give her in custody.’ 

Individual: ‘Lether be locked up’.” 

Austin v. Dowling (T): 

“But it is found in the case that, thoug the 
defendant gave no express direction for the plaint- 
ifs detention, he was expressly told by the Inspector 
on duty that he (the Inspector)’ disclaimed all res- 
ponsibility in respect of the charge and that he 
would have nothing todo with’ the detention of the 
plaintiff except on tha responsibility of the defend- 
ant; and that the Inspector would not hare kept 
the plaintiff in custody unless the charge of felony 
was distinctly made by the defendant. Signing the 
charge sheet with that knowledge therefore was the 
doing of an act which caused the plaintiff to be kept 
in custody " 

On this basis ‘the arrest was held tobe 
that of the defendant. Danby v. Beards- 
lay (8) was a case on the other side of 
the line. The defendant was held merely 
to have given information , “there was no 
direction -to the constable to arrest or 
prosecute.” 

Sewell v. National Telephone Co. Ltd. (9) 
was a case where the défendant signed 
the charge-sheet. This was held to be evi- 
dence against the defendant but not conclu- 
sive evidence : 

“A person ought not to be held responsiole in 
trespass, unless he directly and immediately causes 
the imprisonment ” 

As already indicated, I prefer to avoid 
the language of causation. Finally, I 
refer to the earliest case of all. Rafael 
v. Verelst (10), both for its historical in- 
terest and significant language. The 
plaintiff had been arrested and imprison- 
ed by Nawab Suzuddowla. He sued the 
President of the Council of the East India 
Company at Fort William. The arrest 
and imprisonment were held to be the act 
of the defendant on the finding of the 
jury quoted at p. 1059* that “the Nawab 
is a mere machine—the instrument and en- 
gine of the defendant.” It will be seen 

(6) (1859) 29 L J Ex. 26; LLT 169. 

(7) (1870)5 OP 531; 33 U3 O P 260; 13W R 1003 
22 L172), f 

8 (1880) 43 L T 80°. 

- (9) (1907) 1 K B557;76LI KB 16; 23 TLR 226; 
o Sd 207; 96 LT 483. 
10) ( 776, 2 Black W 1055. 


“Page of (1776) 2 Blag W—(Ga.] ~~~ 
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~” contained no direction to arrest. 
_ dt be said that Mr. Banerji was a mere 


‘impossible for 


. 
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that, in each case where the Court has 
held a private individual responsible for 
an arrest by the Police, tha individual 
has either ‘given the plaintiff into custody,” 
“directed ihe constable to arrest,’ or “sign- 
ed the charge sheet” with the knowledge 
that the plaintiff would not otherwise be 
‘detained. 

The defendant’s letter of May 16, 1931, 
Nor can 


“machine”, “instrument”, or “engine” of the 
defendant. This however does not finally 
conclude the matter ; it is still open to the 
plaintiff to contend that since the letter 
disclosed criminal offences, the defendant 
‘should have anticipated arrest as a pro- 
‘bable consequence. The question is whe- 
ther a private individual should, in such 
circumstances, be held responsible for the 
‘supervening arrest on the ground that a 
‘person must be taken to direct an act 
which is likely to follow from information 
.given by him, In this connection a pas- 
sage in Gouri Prosad Dey v. Chartered 
‘Bank of India, Australia & China (1) is 
of assistance to the plaintiff : 

“lf Mr, Olark (the defendant) knew, or, under 
the circumstances ought to have known, that the 
arrest would be the natural result of putting his 
signature to the letter, andasa direct consequence 


of his action the plaintiff was arrested, in my opi- 
nion, Mr. Clark caused the plaintiff to be arrest- 
ed.” 


Clerk and Lindsell on Torts, Edn. 8th 
‘page 179 isstill more appropriate : 

ujf the arrest or other trespass is effected by a 
purely ministerial officer.. ...... the defendent 
must clearly be answerable if hein fact authorised 
the act in question. It is not necessary 
that he should in terms have made a 
_request or demand; it is enough if he makes a 
charge on which it becomes the duty of the 
constable to act ” ; 

This is getting ~ very near this case. 
The authority cited in support of the above 
_proposition is Hopkins v. Crowe (2). I 
have carefully considered this case but am 
unable to. see that it fully bears out the 
proposition quoted. I am far from saying 
that there may not be cases where the 
individual must be held . liable” on the 
basis that although he has not expressly 
directed the arrest, he has in fact made it 
the constable to aci 
otherwise. In such a case the constable 
becomes the ‘unstrument” and “ engine” 
of the individual. But, in my opinion, 
‘the principle of constructive service or 
direction by estoppel should not be 
‘exiended, Jf Ais the servant of B and 
B gives certaininstructions toA which A 
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may reasonably construe as instructions 
to assaulb C, B may not be entitled to 
deny that he directed the assault. Bat 
the question in {hese cesses is whether A 
was at all the servant of B. 

Having regard to the finding which I 
propose to give on the first question, 
it is not necessary for me to consider the 
first point decided by Page, J., in Gouri 
Prosad Dey v. Chartered Bank of India 
Australia and China (1). viz., that in India 
a private person responsible for an arrest 
cannot look for protection elsewhere than 
in s. 59 Criminal Procedure Code, but 
as the matter has been discussed, I 
have taken the liberty of expressing a 
doubt: Ses Gopal Naidu v. Emperor (11) 
and Negendra Nath v. Basanta Das (12). I 
quite appreciate that owing tothe “diffe- 
rence in the two systems of criminal law 
it may be difficult or impossible to apply 
the English Lawin its antirety, but I am 
as yet not convinced thal the only defence 
to civil trespass is to be found in any 
section of the Criminal Procedure Code, 

CONCLUSIONS. l 

Question No. 1—Judged by the tests above 
indicated I find that or the facts of this 
case the arrest was not the act of the 
defendant. 

Question No. 2—AsI have already indi- 
cated this question was not raised in the 
pleadings and was not argued as an in- 
dependent point. 

Although most of the cases of malici- 
ous arrest arise out of civil process I have 
no doubt that in a proper case an arrest 
by the Police for a crime procured by 
the defendant maliciously, would afford a 
cause of action: See observations in 
Gosden v. Elphick (3), GCrinham v. Willey 
(5) and Nagendra Nath Ray v. Basanta 
Das Bairagga (12). The gist of such an 
action would be malice. In this connection 
Counsel fcr the plaintifi has laid stress on 
what he characterised as ihe excessive 
language and exaggerationin the letter 
of May 16, 1931. The letter? is net 
entirely accurate, the language is not 
restrained. The best way to describe it 
is I thinkin terms suggested to me by 
Mr. Clough who called it “a plain 
unvarnished tale.” I should describe *it 
as varnished, highly varnished, but not 
false or malicious in the sense that 


(11) 73 Ind Cae. 343; A I R 1923 Mad. 523; 24 Or, 
L J 599; 45 M 605; L? L W 542; 44 M L J 655; 32 M 
LT 257; (19:3) M WON 425 (Ff Bi, 

(12) 125 Ind. Gas, 667; A I R 1930 Oal. 392; 57 O 
25; Ind, Rul, (1930) Cal, 587, 
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tha: would found an action for malicious 
arrest. NANGEN 

Question No. 3—Does not arise in view of 
the finding on question No. 1. I have 
already expressed my view as to the 
law. 

Question No. 4 - This again does not arise. 
Mr. Clough has relied upon a passage in 
Halsbury’s Laws of Ergland and upon 
Kahil v. Fitzgibbon (13) for the proposition 
that, notwithstanding the plaintiff's acquit- 
tal on the criminal charge, it is yet open 
fo the defendant in a civil action for 
trespass to establish that the offence was 
in fact committed. It is to be remem- 
bered however that the case quoted was 
deciced with reference to the English Law 
under which a defendant is protected if 
he establishes that a felony was commit- 
ted and that he had reasonable ground 
for suspicion: See Gouri Prosad Dey v. 
Chartered Bank of India Australia and 
China (1). l l 

In my opinion. however in ihis country 
‘where, as in this case, the offence being 
'compoundable, the prosecution does not 
proceed and the arrested person turns 
yound and sues the individual who is 
‘responsible for his arrest in trespass, it 
would be open to the defendant to es- 
tablish that the offences for which the 
plaintiff was arrested, had in fact been 
committed. I fully realise that this places 
ihe civi) Courtin an invidious position and 
taking the present case as an example I 
find great difficulty in comingto a finding 
on the fourth question. As the evidence 
has been given and discussed, I think it 
only right thatI should give my conclusion 
and it is that the criminal offence of 
house irespass was not committed by the 
plaintiff. In view of my finding on the 
fires question the suit is dismissed with 


costs. : ; 
e Suit dtsmissed. 


(13) (18E5) 16 Ir. 371. 


Majan, e 


BOMBAY HIGH COURT 
CRIMINAL REFERENCE No, 101 or 1933 
: October 6, 1933 
BROOMFIELD AND Devarta, Jd. 
BHAIJI MANOR - ACCUSED 
verTsus 
EMPEROR— Opposites PARTY 
C-iminal Procedure Code iAct V of 1893), 3. 183 
-- Certificate under, not signed by Political Agent~ 
Another officer signing with authority of Political 
Ageni—Sufficiency of Validity of certificate, 


BHATJI MANOR V. EMPEROR 


148 10 


Where a certificate purporting to be under s. 188! 

riminal Procedure Code, did not say that the 
Political Agent certifed anything, but that the 
Officer who signed it certified what was necessary 
and that hs did so for the Political Agent: 

Held, that as thé docament is merely required as 
evidence of the fact that the Political Agent ‘has 
certified as required by the section, there is no 
objection tothe document being signed by some 
officer other than the Political Agent, provided it is 
done under the orders or with the authority of the 
latter, and where the Political Agent has 
not only authorized but has himself suggested that 
this wasa fit case to beinquired into in British 
India, and that it ought to be inquired into, there, 
the certificate is in order. Rulya Singhv. Crown 
(1). followed 

Per Divatia, J.—Allthat tbe proviso tos 18 
requires is that it should be made known that the 
Political Agent is ofopinion that the case should be 
tried in British India No particular form of certi- 
ficate being, therefore, required, one has tosee in 
each case whether the Political'Agent has expressed 
his opinion that the case should be tried in British 
India. Itis not necessary that, that opinion. if it 
is in a written form, should besigned by the Politi- 
cal Agent himself. It would be sufficient if that 
opinion is communicated by some one who is duly 
authorized by the Political Agent todoso |p. 269, 
col 2.] 

Cr. R. made by the Sessions Judge, 
Kaira. 

Mr. B. C. Rao. Acting 
Pleader, for the Crown. 

Broomfield, J.—The facts giving rise to 
this reference areas follows. I our accused 
persons have been commitled to the Court 
ofthe Sessions Judge of Kaira by the 
Resident First Class Magistrate of Borsad 
for trial under s. 302, Indian Penal Code. 
The offence is alleged 10 have been com- 
mitted within the limits of a village in the 
territory of the Baroda State. Therefore, a 
certificate from the Political Agent was 
necessary under s. 188 of the Criminal Pro- 
cedure Code before an inquiry into the 
charge could be made in British India. 
What purported to be a certificate under 
s. 388 was produced in the proceeding before 
the Magistrate and was in this form: — 


“Dated Baroda, April-22, 1933. 

“ Whereas the persone named in the margin are 
1. Rama Manor. | charged with having 
9. Bhaiji Manor, committed an offence 
3. Asha kama. punishable under a, 3f2 
4. Natha Mathur. of the Indian Penal 

All of Vadeli under Borsad. | Code at Baroda under 
Bhadran of the Baroda State in the month of Janu- 
ary, 1933, 1 hereby certify in accordance with the 
provisions of 3 188 of the Criminal Procedure Code 
(Act V of 1:94), that the said charge should be 
inquired into in British India. 

(Sd}O W. L Harvey. 
For the Agent to the Governor 
General for the Gujrat States and 
Resident at Baroda.” 


The document bears the Resident's seal, 
The learned Sessions Judge, being of 


Government 
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cate to meet the requirements of s. 188 
and that it is necessary that there should 
be a certificate signed by tke Political 
Agent himself, has referred the matter to 
this Court with a recommendation that the 
order. of commitment should be quashed 
and that a fresh inquiry should be directed 
after the necessary certificate signed by 
the Agent tothe Governor-General himself 
has been obtained. We may say that we 
agree so far with the learned Sessions Judge 
that the form of the certilicate does not 
appedr to be altogether appropriate. Sec- 
tion 188 requires that the Political Agent 
should certify that in his opinion the charge 
ought to be inquired into in British India. 
Tt is the Political Agent who must certify 
and vot some one else for him. On the 
other hand, as was pointed out in Rulya 
Singh v. Crown (1), a case in which precise- 
ly the same point arose, the section does 
not mention the word “certificate” at all 
and there is no direction for the signing of 
a certificate by any particular person. If 


the certificate were to be in this form :. 


“The Political Agent (or the Agent to the 
Governor-General, as the case may be) 
hereby certifies that the charge ought to be 
inquired into in’ British. India,” and the 
certificate were signed “ By order” by some 
officer whose designation was stated, we are 
of opinion that it might be accepted as 
sufficient evidence of the fact that the 
Political Agent had certified as required by 
s.188. This particular certificate, however, 
does not purport to say that the Political 
Agent certifies anything. It merely says 
that the officer who has Signed the docu- 
ment certifies what is necessary and thathe 
does so for the Agent to the Governor- 
General. There is nothing in the Code, or 
so far as we are aware, Jn any other law 
in force which would authorize the First 
Assistant Resident or any other officer 
under the Political Agent to give the requir- 
ed certificate for the Political Ageat. 

But as the document is merely required 


as evidence of the fact that the 
Political Agent has certified as 
required by the section, there is no 


objection. to the document being signed by 
some officer other than the Political Agent, 
provided it is done under the orders or 
with the authority of the latter. In the pre- 
sent case, asin the Lahore case to which 
I have referred, there is evidence aliunde 
that the Political Agent had himself autho- 


(1) 96 Ind. Cas. 398: 7 Lah. 468;27 Cr. LJ 949 
A-I R 1926 Lah, 609; 27 P L R 708. 
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rized the inquiry into this case in British 
India. On the same date on which the 
certificate was signed, i.e., April 22, 1933, 
the same officer, signing as Secretary to 
the Agent tothe Governor-General for the 


Gujrat States and Resident at Baroda, 


addressed a letter to the District Magistrate 
of Kaira in which he stated :— 

“Tam directed to refer to this office endorsement 

No. 3 73 dated March 10, 1933, regarding the trial of 
accused Rama Manor and three others, and to forward 
herewith a certificate under s. 138 of the Criminal 
Procedure Code for holding their trial in British 
India” - 
That shows that the certificate was for- 
warded under the orders of the Agent to the 
Governor General, t.e., the Political Agent, 
himself. . The endorsement No. 3573 dated 
March 10, 1933, referred to in this letter, 
was an endorsement forwarding to the Dis- 
trict Magistrate of Kairaa copy of a letter 
of the same date addressed to the Minister 
of the Baroda State by Capt. CO. W. L. 
Harvey, First Assistant Resident at Baroda. 
In this letter it was stated :— 

“The Resident suggests, therefore, that the inte-' 
rests of justice and the convenience of the witnesses 
would be better served by the trial being held in 
British India. Accordingly I am to inquire whe- 
ther the Baroda Government have any objection to 
the issue of a certificate by the Resident under s. 188 
of the Criminal Procedure Code for holding the trial 
of the accused in British India.” 


That shows that the Political Agent‘had not 
only authorized but had himself suggested 
that this was a fit case to be inquired into 
in British India, andthat it ought to be 
inquired into -there. Under the circum- 
stances we follow [tulya Singh v. Crown (1) 
and refuse to interfere with the commit- 
ment in this case. 

We direct that the record be returned to 
the learned Sessions Judge. 

Divatia, J.—I agree. All that the first 
proviso to s. 188 requires is that it should 
be made knowa that the Political Agent is 
of opinion that the case should be tried in 
British India, No particular form of certifi- 
cate being, therefore, required, one has to 
see in each case whether the Political Agent 
has expressed his opinion that tĦe case 
should be tried in British India. It is not 
necessary that thatthe opinion, if it isin a 
written form, should be signed by the 
Political Agent himself. It would be suffi- 
cient if that opinion is communicated bẹ 
some ons who is duly authorized by the 
Political Agent to do so. Inthis case, we 
are satisfied that the opinion as well as the 
covering letter of the same date in which’ 
the Political Agent has directed his Secre- 
tary to send the certiticate to the District’ 
Magistrate at Kaira sufficiently complies 
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with the provisions of s. 188 of the Crimi- 
nal Procedure Code, and that being so, the 
order of committal is not invalid. 

l Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 100 of 1932 
February 28, 1933 
NIAMATULLAH AND BENNET, JJ. 
HIRA LAL AND OTHERS—DEFENDANTS — 
APPELLANTS 

Versus l 
PIAREY LAL— PLAINTIFF — 
. RESPUNDENT 
Civil Procedure Code (Act V of 19)€), O. VII, 
r. 10—Court finding agitnst plaintiff as regards facts 
that made suit cognizable by it and other facis on 
which plaintiff's right to relief depended—Proper 
order to be passed—Jurisdiciton of Court, 
determined. 
The jurisdiction of a Court is initially determined 
by the allegations to be found in the plaint. 
When the Court finds that not only the allegations 
in the plaint which made the suit cognizable by the 
Court are untrue, but finds against the plaintiff as 
regards other facts on which the rightto reliefs 
depended, the Court should dismiss the cuit and not 
return the plaint for presentation to the proper Court 
F. ©. A. from an order of the Additional 
Sub-Judge, Bulandshahr, dated November 
16, 1931. 
Mr. P. M. L. Verma, for the Appellants. 
Mr. B.K. Mukerji, for the Respondent. ` 
Judgment.—This is an appeal 
from an order passed by the learned 
Additional Subordinate Judge of Buland- 
shahr in appeal from a decree passed by a 
Munsif of that District. The lower Appel- 
late Cours set aside the decree of the tirst 
Gourt and directed that the plaint be 
returned for presentation to the proper 
Court on the ground that the Munsif in 
whose Court the suit had been instituted, 
had no jurisdiction to decide it. The 
plaintiff respondent sued the defendants 
for rendition of accounts and for recovery 
of certain sums of money on the allega- 
tion that the defendants, who corstituted 
a firm estyled Hira Lal-Raghubir Saran 
and carried on business of commission 
agents in Bombay had agreed to render 
accounts at . Bulandshahr and to ‘pay in- 
terest at the rate of 1 per cent. per mensem 
en any balance that might be recoverable 
from them. The plaintiff alleged that the 
. aforesaid agreement was arrived at 
through defendant No.3, one of the part- 
. ners at Bulandshahr in April, 1926. The 
trausactions in respect of which the plaint- 
-iff claims accounts relate to purchase and 
sale of 50 tons of wheat through the defen- 
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plaintiff claimed Rs. 50i-3-9 which in- . 


' charges. 


how. 
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was madeto the defendants. 
cludes the aforesaid advance, the profit 
on sale of- the grain and other 


Raghubir Saran and having everhad any 
dealings with the plaintiff. They pleaded 
that the Court in Bulandshahr had no 
jurisdic ion. Defendant No. 3 through 


sundry ' 
The defendants denied that they . 
constituted any firm named, Hira Lal- . 


whom the defendants are alleged to have- 


entered intoihe agreement with the plain- 


tiff did not enter appearance; and the pro- . 


ceedings against him were ex parte. 

The trial Court found that the defen- 
dants were not the partners of any firm. as 
alleged by the plaintiff and that they 
were not liable to render accotnts to the 
plaintiff or to pay any money ‘to ‘him. 
Accordingly the suit was .dismissed, except 
as regards defendant No. 3 against whom 
the plaintiffs claim was held to have been 
established and was decreed. Subsequently 
defendant No. 3 applied for an order setting 
aside the ex parte decree against him. The 


decree was set aside and the suit was re- 


heard as between the plaintiff and defen- ' 


dant No.3. The trial Court held as against 
that defendant that it had no jurisdiction. 


Accordirgly it returned the plaint for pre- 


sentation to the proper’ Court that is, 
some Courtin Bombay. Twoappeals were 
preferred by the plaintiff in the Court of 
the Additional Subordinate Judge 
against the decree of the trial Court 
dismissing his claim as against the defen- 
dants other. than defendant No. 3 and 
the other, from the order direc:ing the 
return of the plaint for presentation to 
the proper Court. The learned Additional 
Subordinate Judge observed 
orders passed by the trial Court. were 
inconsistent and held that it had not 
been established that 
assuming that they constituted a firm carry- 
ing on- business at Bombay had agreed to 
render accounts at Bulandshahr. He went on 


to say that. 

‘the lower Court has discussed the plaintiff's 
evidence at some length and came to the conclu- 
sion thatit was utterly unreliable. Lam also of the 
same opinion and fully agres with the view of the 
lower Court that the Court below had no jurisdiction 
to entertain this suit.” 


- The present appeal has been filed 
by the defendants other than defen- 
dant No. 3. It. is contended on their 


behalf that the plaintiff's case as alleged 
in the plaint, having been found to be 
false in. its entirety, the proper order 


that the- 


the defendants,. 


one . 
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which should have been passed by the 
lower Appellate Court was to uphold 
the decree of the firat Court dismissing 
the plaintiff's suit instead of returning 
the plaint for presentation before the 
Bombay’ Court so as to givea new lease 
of life to the plaintiffs suit. The 
learned Subordinate Judge was obviously 
influenced by the consideraticn that the 
same order should be passed as against all 
the defendants and that it was undesirable 
that the suit as against one cet of de- 
fendants should be dismissed and against 
another defendant the plaintifs claim 
should be kept alive. We may note in 
this connection that we have no appeal 
before us as between the plaintif and de- 
fendant No.3, the plaintiff having accepted 
the position to which he has been 
relegated by the orders of the lower 
Courts, namely, that the suit is not 
cognizable by the Munsif of Balundshahr. 
It is not necessary for us to express any 
opinion on the. propriety of the order 
which the learned Munsif passed as 
between the plaintiff and defendant No. 3. 

It is a settled i1ule of law that the 
jurisdiction of a Court is initially deter- 
mined by the allegations to te found in 
the plaint. In view of the averments 
contained in the plaint, tc ¡which a refe- 
rence has already been made, there can 
be no doubt that the Munsif of Buland- 
shahr has jurisdiction to entertain the 
suit as framed. ‘It is equally undeniable 
that this jurisdiction continued at any 
rate, up to the time that the Munsif 
proceeded to record his findings. On the 
evidence before him he arrived at the 
conclusion that the allegations contained 
in the plaint had not been established in 
any particular. ‘The plaintiff was held 
not only to have failed to establish that 
there was an agreement between him and 
the defendants for rendition of accounts 
at Bulandshahr,’ but it was also held 
that the entire evidence led by the plain- 
tiff in proof of facts which gave him any 
right to relief in Bulandshahr or else- 
where was unreliable. On these findings 
the plaintiff's claim was rightly dismissed 
as against the contesting defendants. If, 
as we have said, the Munsif had jurisdic- 
tion to entertain the suit and try it, 
he was also competent to give effect to 
his findings which led to the conclusion 
that the suit was liable to dismissal. The 
order of the lower Appellate Court that 
the plaint be returned to the plaintiff for 
presentation before some Court in Bombay 


is extremely anomalous. The plaint, as it 
stands, contains allegations which make 
the suit clearly cognizable by the Munsif 
of Bulandshahr, and yet it is the plaint 
in its present condition which is to be 
returned by a Court which, on the face 
of it, has jurisdiction. It is not open to 
a Court to delete allegations therein 
found which give jurisdiction toit. If 
the plaintiff had applied for amendment 
of his plaint so as to exclude the 
jurisdiction of the Munsif of Buland- 
shahr, the position would have been 
different. 

Tf.the lower Appellate Court had found 
that the plaintiff's allegations were true, 
except in so far as they related to the 
supposed agreement by the defendants to 
render accounts at Bulandshahr, the 
question would have arisen as to whether 
the proper order is to dismiss the suit or 
to direct the return of the plaint for 
presentation to the -proper Court. There 
is authority for the proposition that even 
on such finding the proper course is to 
dismiss the suit. We do not however 
express any decisive opinion on this 
hypothetical question. We have to take 
the concurrent findings of both the Courts 
below, who have found against the 
plaintiff not only in respect of the alleged 
agreement to render accounts at Buland- 
shahr, but also as regards other facts on 
which his right to relief depended. We 
are of opinion that effect should have 
been given to the finding arrived at by 
the lower Appellate Court and the decree of 
the first Court dismissing the plaintiff’s 
suit should have been upheld. In this 
view, this appeal is allowed, the order of 
the lower Appellate Court directing that 
the plaint be returned for presentation 
to the proper Court is set aside and the 
decree passed by the trial Court dismissing 
the plaintiff's suit as against the appellants 
is restored. The appellants shall have 
their costs in’ this Court and the Court 
below. < 

N. ; Appeal allowed. 
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— Company floated for lending money at cheap rates of 
interest —Mere fact of scheme being speculative—W he- 
ther punishable when at is not dishonest or fraudulent 
—Cruninal Procedure Code (Act V of 1t93), ss 253, 
436—Discharge of accused by Magisirule— Power of 
Sessions Judye to set aside order of discharge- Con- 
ditions for exercise of power—Further inquiry. 
“A floated a company and had employcrd B, C and D 
as agents or canvassers The main idea of the 
scheme was to grant loans by four unequal inatal- 
ments to each applicant, whether he may bean 
applicant for a small sum of Rs. 50 or for a large 
amount of Rs. 5,0J0. Hach applicant had to deposit 
a sum of monéy with the application and the loan 
was to be made in instalments determined by draw- 
ing lots. lt was further provided that these Join 
amounts would be refundable to the company in five 
to eight years’ time according to the conditions 
agreed upon atthe time of the advancement of the 
Joan, and the last condition was that all applications 
would be understood to have been put in after full 
understanding and acceptance of the rules and con- 
ditions. Some applicants got loans applied for in 
full, A,B, C and D were prosecuted under s 4:0, 
al Code for cheating : ; 
eh that although the scheme was highly 
speculative it could not be said that the scheme 
itself was dishonest or fraudulentin the sense that 
iteither represented to the public something which 
was not true, or concealed from them somethicg which 
the company ought to have disclosed, [p. 274, col 2.] 
When an order of discharge has been made by a 
Magistrate after hearing all the prosecution evidence, 
it should not be setaside unless itis so perverse 
or manifestly unreasonable and inconsistent with an 
honest appreciation of the evidence before the Court, 
Emperor v. Parashram Bhika (1), reliedon. ip 277, 
re Sessions Court acting under s 426 is not a 
Court of appeal which has to re-appreciate the 
evidence which has been appreciated already by 
the Magistrate, but it can act only ifthe judgment 
is sọ perverss or irrational that the only inference 
that could be drawn fromthe judgment was that 
the Magistrate had not honestly applied his mind 
tothe material facts found in the case. The power 
that is given tothe Sessions Court under this 
section 1s the power of ordering further inquiry into 
the complaint that has been dismissed. [p. 275, col 
2. 
Joy. A. from an order passed by the 


essions Judge, Ahmedabad, setting aside 
the order of discharge passed by the Addi- 
tional City Magistrate, Ahmedabad. | 

Mr. C. H. Carden Noad, with him Mr. 
H. M. Choksi, for the Accused. 

Mr. B. G. Rao, Acting Guvernment 
Pleader, for the Crown. a 

Divatia, J—These are two applications 
in revision preferred by accused Nos, 2 
and 4 and Nos. 1 and 3, respectively, 
against the order of the Sessions Judge of 
Ahmedabad setting aside the order of dis- 
charge of these accused by the Additional 
Oity Magistrate of Ahmedabad, and order- 
ing that the accused should be tried again 
by another First Class Magistrate to whom 
the case may be transferred by the District 

istrate. - i 

he prosecution case against the four 
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accused in substance is that these accused 
have committed an offence of cheating a. 
number of people in Gujrat aud in the 
Baroda State, inasmuch as they, in furthe- 
rance of a fraudulent scheme,made misrepre- 


` sentations to people by which ignorant and 


Jiliterate people were induced to go in for 
loans for very large amounts which the 
accused could not have paid: -Ont of the 
four accused in this case, No. 1, Dargadas, 
is the promoter of the scheme which is: 
knovn as “The Delhi Syndicate Ltd.” 
Accused No. 2 is the chief agent for Gujrat, 
the head office being at Delhi. Accused 
No. 3 isthe general organizer and canvasser 
of the Syndicate, and accused No. 4 is the 
local agent of this Syndicate at Ahmedabad. 
It appears that this Syndicate was started’ 
at Delbi in January, 1929 and eczused 
No. 1 was appointed as ‘its secretary and 
general manager. The Syndicate issued 
its articles of association as well as the 
memorandum of association and also forms 
of applications for loans to which were at- 
tached certain conditions, 28 in 
number, which were to govern the grant 
and the refund of these loans. The author- 
ized capital of this concern was Rs. 20,000. 
divided into eighty shares of Rs, 250 each; 
but the capital of Rs. 1,250 only was’ sub- 
scribed by three sharers of whom accused 
No. 1 and one Narayan Datta purchased 
one share each and one Shivnath purchas- 
ed three shares. The object of the company 
was to advance money to poor and needy 
persons at a very cheap rate of interest, 
viz.,one and a half per cent. per annum, 
which was to be repayable alter about five 
to eight years from the grant of the loan. 
It appears that this company did not flourish 
in Delhi where it was started, and about a 
year anda half after it was started, the 
compan) extended its operations to Gujrat 
and established a branch office at Ahmeda- 
bad with accused No: ! as its local agent. 
Assoon as it wasestablishéd, certain leaflets 
were issued, and the forms of applications 
as well as the conditions, which were printed 
in English, Hindi and Urdu, were dis- 
tributed among the people, and the people, 
being attracted by the cheap terms on 
which the loans were to be granted at once 
flocked in with applications for loans, and 
there was a regular rush not only on the 
part of the people at Ahmedabad but from 
different parts of Gujrat. It appears that, 
one Nandlal Shah, the complainant in this 
case, doubted the~ genuine nature of this 
scheme and started certain enquiries -about 
the person whostarted the scheme as well ‘ag’ 
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about its nature. At the time when the 
operations of this .Syndicate began in 
Ahmedabad, the promoter ‘of the scheme, 
accused No. 1, was in jail -and he arrived 
in Ahmedabad for the first timé in July 
and his second visit to Ahmedabad was in 
the middle of August, and soon after that 
he was arrested in Ahmedabad. 

The complaint in short is that the com- 
pany itself is a fraudulent concern and the 
scheme itself amounted to cheat people and 
that there were various misrepresentations 
made by the accused to the people as well 
as to the sub-agents who were appointed to 
canvass for the scheme in different parts 
of Gujrat. The complaint further says 
that the people were told that certain Con- 
gress leaders had put all their savings in 
the company with the result that there 
were crores of rupees as capital and that 
they would get the amount of the loan with- 
in a month from the date of their applica- 
tions. 
was falsely represented as the vice- 
president of the Congress Samiti and that 
he was arrayed against the capitalists for 
the benefit of the poor people. 

Now, on this complaint various witnesses 
have been examined and these witnesses 
would fallunder two classes. One class 
is that of sub-agents appointed in different 
parts of the province and the other class 
is that of the applicants for loans them- 
selves, who have come and deposed that 
they had gone in for the loans and that 
they have not been paid thelr money. 
In some cases they have been paid their 
ten per cent. and subsequently they have 
again re-invested that money for further 
loans and they have not been able to 
secure’ the amount of the further loans’ 

Now, it is important to see here the 
principal nature of this scheme. This 
scheme, which is known as “The All- 
India Auto Link,” is rather complicated, 
but the main idea of the scheme is to 
grant loans by four unequal instalments 
to each applicant, whether he may be an 


applicant for a small sum of Rs. 50 or for- 


a large amount of Rs. 5,000. For instance, 
an applicant, who had applied fora loan 
of Rs. 100, had in the beginning to pay 
Rs, 6 as admission fee, and Rs. 7 as 
candidature fee,-thatis,-in all Rs.13. He 
was to get his loan in four-unequal 
instalments, one instalment which was 
equal to one-half of the loan amount, two 
instalments each equal to one-fifth of the 
loan amount applied for, and one instal- 
ment equal to one-tenth of the loan amount 
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It was also stated that accused No.1- 


9737 
applied for. It was-a further condition 
that as soon as fifteen loan candidates got 
themselves registered in any of the series 
in the All-India Auto Link Register the 
company would proceed to advance the 
ldans in the manner stated. in’ the rules 
under whiċh one loan equal to one-half of 
the amount of the series was td bé given 
to each candidate in turn beginning from 
the top of the series; -six loans, each of 
which was to be an amount equal to one- 
tenth of the amount of the series, were to 
be distributed by drawing, and .two loans 
of an amount equal to one-fifth of the series 
each were to be distributed by drawing 
among the candidates who had already 
received a loan equal to one half or one- 
tenth of the amount of the series or both. 
Then there are two material conditions 
which I would note, The first condition 
was that every candidate would be eli- 
gible for only one kind of loan in one 
distribution, and the vompany did not 
guarantee the period within which any 
Candidate would get one or the other 
of any of the four instalments mentioned 
incl. 4 (a), and the second important con- 
dition was that if a candidate was neither 
able to get-the full loan nor free cash 
bonus, nor- did he succeed in getting any 
part loan as mentioned in conditign 4 (b) 
within the first year of his application, 
then he would be refunded his candidature 
fee after one year of his applying for 
refund of the same. It ‘was further 
provided that these loan amounts would 
be refundable to the company in five to 
eight years’ time according to the condi- 
tions agreed upon at the time of the 
advancement of the loan, and the last 
condition was that all applications would 
be understood to have been put in after 
full understanding and acceptance of the 
rules and conditions. 

Now, this is the scheme which is stated 
to -be a fraudulent scheme by itself apart 
from the representations made by the four 
accused to the people. The learned 
Magistrate, who tried this case, examined 
a number of witnesses before him, and 
he was Ultimately of opinion that this 
scheme did. not amount to cheating by 
itself, and he also states in his judgment 
that the police prosecutor admitted before 
him that there was not clear and sufficient 
evidence to bring home the offence of 
cheating under s. 420, Indian Penal Code, 
to the accused, but it was suggested 
that a charge may be framed against 
the accused for an offence under s. 120-B- 


NAN 


“jis promoters and ; 
scheme. The main 
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read with s,420, Indian Penal Code. It 
appears that the learned Magistrate has 
not purported to act on this admission of 
the police prosecutor by treating it as a 
withdrawal of the complaint under s. 494 
of the Criminal Procedure Code, nor did 
the police prosecutor himself invite the 
Court to act under that section, but he 
admitted at the close of the case and 
probably in his argument before the Court 
that there was no case of cheating, and 
although the learned Magistrate has not 
purported to act unders. 494 of the Crimi- 
nal Procedure Code, he has discharged 
ihe accused under s. 253, Criminal Proce- 
dure Code. He appears to be of opinion 
that the scheme by itself didnot amount 
to cheating at all, and, secondly, that 
accused No. 1 was not guilty of cheating, 
and the other accused, namely, accused 
Nos, 2 to 4, would not be guilty of any 
conspiracy for cheating inasmuch as they 
honestly believed the representations 
which they made to be true, and there 
was nothing to show that these persons 
had any idea to conspire among them- 
selves and to cheat the public and as to 
conspiracy, the learned Magistrate being 
of opinion that accused Nos. 2 to 4 not 
being members of any conspiracy, the 
charge of conspiracy against accused No. 1 
E . 

cannot “possibly stand as there was 
no person with whom he could conspire 
to commit this offence of cheating against 
the public. On these grounds the learned 
Magistrate discharged all the four accused 
under s. 203 of the Oriminal Procedure 
Code. 

Against this order of discharge, the 
Assistant Public Prosecutor filed an applica- 
tion under instructions of the District 
Magistrate in the Sessions Court at 
Ahmedabad with a request that the order 
of discharge may be set aside and that the 
opponents be ordered to be re-tried. The 
learned Sessions Judge in his judgment has 
summarised the nature of this scheme and 
the atgument urged by the complainant 


jin the lower Court as to the nature of the 


and he seems to be of 
the scheme itself shows 
on the part of 
that by itself it 


scheme 
opinion that ; 
a dishonest intention 


is a fraudulent 
grounds on which he calls the scheme 
iraudulent are that this company invited 
loan applications without any limit on 
the. strength of a very small capital, that 
the loans were indiscriminately distributed 
to the relatives of the accused and many 
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of the applicants did not succeed i 
getting loans in full, and althoug 
opponents Nos. 2to 4 had not combined 
with opponent No. 1 originally in the 
promotion of this company, still they 
joined subsequently and helped accused 
No. l in carrying out his fraudulent 
scheme. Then the learned Sessions Judge — 
says that the learned Magistrate has not 
applied his mind to the evidence in the 
caseof various witnesses which showed 
that misrepresentations had been madeto 
them by these accused, and these persons 
acted on those misrepresentations, and that . 
on these grounds there was a prima facie 
case against the accused for the offence 
of cheating. The learned Sessions Judge’ 
says, |therefore, that accused: Nos. 1 ‘to.4 | 
should be charged with the offence of 
conspiracy to cheat, and that they shouid 
be tried again by another Magistrate, and 
he set aside the order of discharge on that. 
ground. It is against this order that 
these two applications for revision have 
been filed. os, 
Before I proceed to discuss the merits of 
the scheme and its alleged fraudulent. 
nature, and the mésrepresentations which 
are alleged to have been made by the -' 
accused to the public, it is material to see. 
what are the provisions of the law under 
which alone the order of discharge passed 
by the Magistrate could be set aside. 
Unders. 436 of the Criminal Procedure 
Code, the High Court or the Sessions Judge, 
on examining the record under s. 139 or 
otherwise, might direct the District Magis- 
trate by himself or by any of the 
Magistrates Subordinate to him to make, 
and the District Magistratemight himself 
make or direct any Subordinate Magistrate 
to make, further inquiry into any complaint 
which has been dismissed under s. 203 or 
sub-s. (3) of s.204, or into the case of any 
persons accused of an offence who has been 
discharged. Now, as tothe powers of the 
Sessions Judge under this section, there 
have been various rulings of different High 
Courts and we heve got the latest ruling 
on this point of our Court in Emperor v. 
Parashram Bhika (1). In this case all the 
important provious authorities bearing on 
this point have been considered and 
discussed, and as a result of these authori- 
ties it is laid down that an order of dis~ 
charge made by a Magistrate after hearing 
all the evidence for the prosecution ought 


(1) 143 Ind. Cas. 269; 35Bom. L R 245;AI R 
1933 Bom. 158; Ind. Kul. (1933) Bom 266;34 Cr L 
J 564; (1993) Or, Gas, 470; úl B 430, i ; 
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not to be. set aside unless it can 


be said that thé -order was perverse 
or manifestly -unreasonable and incon- 
sistent with an honest appreciation of 
the evidence before the Court. [tis clear 
that the Sessions Court acting under s. 436 
is not a Court of appeal which has to 
reappreciate the evidence which has been 
appreciated already by the Magistrate, but 
it can act-only if the judgment is not per- 
verse or irrational, that the only infe- 
rence that could be drawn from the 
judgment was that the Magistrate had not 
honestly applied his mind to the material 
facts found in the case. 

Now, it is by that test that we have to 
examine. ‘the judgment of the learned 
Additional City Magistrate in this case. 
The learned City Magistrate says in the first 
place that the scheme itself is not a 
fraudulent scheme, and with respect || 
agree with that conclusion of the learned 
Magistrate. In this connection it is 
important to see that the conditions 
attached to the applications for loans have 
been set out in full, and they make one 
thing clear that although the scheme 
may be very highly speculative and in a 
sense it may be somewhat chimerical, still 
nothing was concealed from the public 


and everything was disclosed, not only as: 


to how the loans were to be granted, but 
also as to how the money was to be 
refunded in case the applicants could not 
secure a loan for which they applied. It 
is one thing tosay that the scheme was 
speculative and that the public, if they 
invested any money in ft, were likely to 
lose their money, and it is another thing 
to say that this scheme was started with a 
dishonest intention of cheating the public 
and in that sense being fraudulent. Itis 
probable to my mind that if the requisite 
number of applicants had not been forth- 
coming after the scheme was started, 
then very probably the scheme would have 
ended in a crash, but I do not think 
that should be a reason for regarding this 
scheme as being dishonest from the begin- 
ing and launched only with the desire to 
cheat poor people out of their money. Ít 
is true that the forms of applications 
and the rules in this case were not 
printed in the vernacular inthe Gujarat, 
viz. the Gujarati, and that they were 
printed in English, Hindi and Urdu, but 
it appears that most of the forms which 
were supplied to the applicants were 
printed in Balbodh script. and the Hindi 
Janguage, and although it may be that 


. 


- capital of the 
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an applicant himself may not be abl® 
to understand Hindi perfectly well, I d? 
not think it is possible that an average 
Gujarati applicant would not be able to 
understand the gist of those conditions 
which were printed in Balbodh which the 
Gujaratis might be able toread. | 

But apart from that we have got the 
statement ofthe various witnesses in this 
case who have come to depose that they 
went infor applications for loans merely 


‘because it was represented to them that 


influential Congress people were at the back 
of the scheme, that they had invested 
crores of rupees in this scheme, and that 
the accused further represented that the 
applicants were to get the amount applied 
for within a month of the date of their 
applications. Now, we have been taken 
into the evidence of the various witnesses, 
who as I have said, fall into two classes, 
one, the sub-agents, and the other, the 
applicants themselves. Taking the sub- 
agents themselves, it is true that some of 
them have come and deposed thatit was 
represented to them that the capital of 
this company extended to crores of rupees. 
I, however, am not sure that these sub- 
agents had not before them the forms 


-of application and also the conditions of 


the loans attached to them, and ifthe sub- 
agents had simply read the articles of 


` association and the memorandum of associa- 


tion, it would have been clear that the 
company was Rs. 20,000 
divided into eighty shares of Rs. 250 each 


“and they could have seen from the con- 
-ditions that the company did not guarantee 


the payment of the whole of the amount 
of the loan within any particular period. 
Then, as to the applicants themselves, no 
doubt, a number of these applicants have 
come and deposed that they would not 
have gone in for these loans if those re- 
presentations had not been made. But 
there seem lo be some discrepant state- 
ments as to the nature of these representa- 
tions alleged to have been made by the 
accused. For instance, one witnes?says 
that it was represented to him that the 
company had a capital of sixty crores of 
rupees, and that ten per cent. of the loan 
would be paid in eight days and the rest 
within a month, I will take ‘one typical 
case of one of the persons whospeaks of 
these representations. That- witness is 
Ex .19at p. 106. Hesaysthat accused No. 4 
stated that the company had a capital of 
900 crores and that it advanced loans to 
needy people at two annas interest. Then 
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he says further “the figure of the capital 
mentioned to me by accused No. 4 was so 
fabulous that I could not believe.” But 
then he goes on to say in the next sentence : 
—‘T paid Rs. 39on August 11, for a loan 
of Rs. 300." This, I think, 
the general nature of the evidence, namely, 
. that although it may be that in some 
cases it might have been represented that 
the capital of the company extended to 
crores of rupees and that Congress leaders 
had invested their money in this concern, 
still I am not quite sure that the appli- 
cants themselves went in for these loans, 
when they did so, only because they acted 
upon these representations and these re- 
presentations alone. I should think that 
because the scheme itself was advanced 
to these persons on very easy terms, namely, 
at this ridiculous rate of one and a half 
per cent. per year and the loans were 
to be re-paid afterfive toeight years, these 
persons went in for these loans, and not 
because these, representations had been 
made to them; nor do I think that all the 
applicants had been misled by these 
misrepresentations, when we see that one of 
the applicants is an Inamdar and another 
is a Karbhari of a Talugdar and both of 
them say that although the forms in Hindi 
had been supplied to them and they had 
read them, they did not quite understand 
the nature of the. terms, and still they 
went in for the loans. Sothat it cannot 
be said here definitely that -the people 
invested their money only becaase of these 
representations alleged to have been made 
by the accused. 
Then, there is another point also in favour 
of accused No. l. Admittedly accused 
No.1 was in jai] at the time when the 
operations of this company began in 
Ahmedabad inthe middle of June, and he 
: came forthe first time to Ahmedabad in 
duly and for the second time in the 
middle of August. There is nothing in 
‘the evidence to show that ib was this 
accused No. 1 who made these misrepre- 
‘Sentations directly toany of the applicants 
at the time when he was in Ahmedabad, 
nor is there anything in evidence to show 
that he ever directed or wrote to his 
Bgenis in Gujarat from Delhi to make any 
misrepresentations to the public, and I 
think it was conceded in the trial Court 
that accused No. 1 in any case would not 
Le guilty of the offence of cheating in the 
sense of he himself-making false represe- 
niations. The. applicants themselves have 
nut involved accused No,” ] at all in the 
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‘tions to the people under a 
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making of these misrepresentations. The 
evidence is directed mostly against accused 
No. 4 and accused No. 2, and to a certain 
extent against accuset No. 3 who 
was the general canvasser. Therefore, 
accused No, 1, I think, would not be guilty 
of the” óffence of cheating in both the. 
aspects as urged” in the complaint, as to 
the fraudulent < character of the 
scheme and the fraudulent representations 
made. 

Then, as tothe other accused Nos. 2 to 
4,the learned Magistrate has stated that 
these accused were all servants of the com- 
pany and they made these representa- 
bona fide 
belief and an honest intention that these 
persons would ‘get their money within a 
month. Now, on this point I may observe 
that the evidence is not quite conclusive. 
For instance, the Sub-Inspector of Police, 
who examined the books and the vouchers 
of the company has deposed that a num- 
ber of persons did not get even their ten 
per cent. of the loan for which they had 


‘made their applications, while some per- 


sons got their money in full before the 
middle of August. Now, it is true that 
some persons have got the whole of the 
amount of the loan before the middle 
of August, but these persons, it 
Seems, are applicants for loans of very 
large amounts, viz., Rs. 5,000 and 3,000. 
and if under this Auto Link scheme 
they secured other persons who could 
be connected with them in it, then it is 
very probable that they may get the 


_woole of the amount.within the period that 


is stated in 
Inspector, 


the deposition of the Sub- 
Then, as to the other appli- 
cants not getting even ten per 
cent. of the loans, it appears that most 
of them did get the whole of the amount 
of their first loans of Rs. 100 within a 
month, but what these persons appear to 
have done. is that as soon as they had 
received the loan, they seem to have re- 
invested their amountin asking for further 
loans of larger amounts, and these larger 
amounts they have not been able to secure 
before the middle of August by which 
time the accused were arrested and the 
affairs of the company stoppedé..'Ehe case 
of the aécused is that these persons would 
have ordinarily got their amount which 
they had applied for ifthe affairs of the 
company had proceeded further in the 
ordinary course of things, and further ap- 
plications had come in, because it is on 
account of the application money of the- 
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further applicants that they could pay 
the applicants who}had previously appli- 
ed for loans. It is possible that if the 
work of this company had not been 


~ 
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sense that it either represented to the 
public something which was not true, or 
concealed from them something which the 


` company ought to have disclosed. On the 


closed by the middle of August, at least 


some of the persons who had applied for 
loans and who could not get the money 
before the middle“of August might have 
- got their money provided other applications 
were forthcoming, and it is also possible 
that other applications would have been 
forthcoming, because we have seen that up 
tothe middle of August there was a regular 
rush of applications asking for loans. It 
may be that subsequently the company might 
have founditself in trouble if a sufficiently 
largenumber of people had not applied for 
loans, but we are not concerned with that. 
The only point with which we are con- 
corned is whether the applicants, who did 
not get their money before the middle of 
. August, could not get it because of any of 
cheating on the part of any of these accused. 
Now, it isto be noted that although the ac- 
counts of this company have been examined 
by the Sub-Inspector of Police, there does 
not appear tobe any clear evidence as 40 
any misappropriation of the money of the 
public made by any of the accused and in 
fact that is not the charge that is urged by 
the prosecution against any of the accused. 
The charge which has been urged against 
the accused is of cheating under s. 420. Now 
in this view ofthe evidence, the only ques- 
tion, therefore would be whether it can be 
said that the Magistrate, before whom all 
these witnesses were examined and who had 
in his mind the whole evidence at the time 
when he made this orderof discharge, acted 
perversely and irrationally when he said 
that the scheme itself was not fraudulent 
and that no case of cheating had been estab- 
lished against the accused. It is possible 
that any other Magistrate might come to 


contrary the conditions that have been 


laid down clearly show that the company 


did allexcept that the peaple might not get 
their movey in full and in that case an 
opportunity was given to the applicants to 
apply for the refund of the money and al- 
though it may be that some persons who 
had succeeded in getting the full amount 
of the loans which were for larger amounts 
were relatives of some of the accused, it 
cannot be said that the other applicants, 
who did not get their. money, nor even ten 
per cent. did so because the accused, 
as a matter of fact, intended to cheat those 
people and not to give their instalments 
when they fell due. The learned Sessions 
Judge says that the learned Magistrate does 


' not gay’ that he disbelieves the witnesses 


' That is 


a different conclusion on this evidence, but | 


that is not the test that is to be applied 
here, The only test is whether the 
judgment is so perverse that the order of 
discharge should be set aside under s. 436, 
and. wedo not think ;that the judgment of 
the learned Magistrate can be described as 
perverse in that sense. 

The learned Sessions Judge set aside the 
order of discharge mainly because of the 
nature of the scheme which he described 
as fraudulent. With great respect, although 
it may be said that the scheme was highly 

peculative, I do not think that we can 
So to the length of saying that the scheme 
self was dishonest or fraudulent in the 
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therefore stand against the last three accused. 


who have described how misrepresentations 
were made to them and how they were 
misled into applying for loans and paying 
the admission and candidature fees. Now, 
on that point I may say that the learned 
Magistrate does appearto have dealt with 
this point in his judgment when says that 
the only evidence against the last three ac- 


-eusedis that they made certain representa- 


tions to customers from time to time. Then 
he says: 

“Jf these .three. accused honestly believed the rep- 
resentations to be true,we could not impute any 
dishonest intention to` them, There is nothing to 
connect them on the point of dishonest intention 
or on the point of conspiracy”. 
because they did not know the 
dishonest nature of the scheme. And the 


learned Magistrate further says : 
“They worked as honest men and remained so 
till the last. The charge of conspiracy could not 


hal 


It cannot, therefore, be said that .the learn-° 


ed Magistrate did not keep before his mind 
the evidence of the various witnesses he had 
examined when he made the orders of dis- 
charge. 
opinion that the evidence of ‘the witnesses 
did point to making false representations 
on the part of the accused, while the opinion 


‘of the’ Magistrate was that it did not sp 


point. That however, Lthink, would not 


justify the learned Sessions J udge in setting ~ 


aside the order of discharge. That would 
mèan that his appreciation of evidence on 
that point was different from ‘the apprecia- 
tion ofthe evidence bythe learned Magistrate. 

Then the learned Sessions Judge in his 
order says that the accused should be tried 


The learned Sessions Judge is of 
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again bya First Class Magistrate other 


than ihe Magistrate who discharged them. 
Now, this order I do not think is quite 


appropriate in the éircumstances of this- 


case. It is true that under s. 436, Criminal 
Procedure Code, the Sessions Judge may 
direct the District Magistrate by himself 
or by any of the Magistrates subordinate 
to him to make further inquiry. . The power 
that is given to the Sessions Court under 
this section is the power of ordering further 
inquiry into the complaint that has been 
dismissed, and the. order of the learned 
Judge here doesnot simply mean a further 
inquiry into the complaint which has been 
dismissed, but it means a re-trial before 
another Magistrate. 
as to whether all these accused should be 


tried again by another Migistrate before. 


whom evidence will haveto be taken de novo 
afterthe lapse of a fairly long time after 
the case began. Even then it is doubt- 


ful whether on the evidence led before’ 
~ the learned-Magistrate it would be possible 


for him to come tothe conclusion that the 
accused were guilty of the offence of cheat- 
‘Ing beyond any ressonable doubt: 

In this view of the evidence and also 


having regard to the general nature ofthe 


scheme of this company, I do not think 
that the learned Sessions Judge was right 
in setting aside the orderof discharge 
and judged by the test which I have stut- 
ed above and which has been laid down 
by this Court, I do not think the order 
of the Sessions Judge can be supported, 
especially when he basesit on his opinion 
‘that the nature of the scheme itself is 
fraudulent. It appears that the ‘learned 
- Sessions Judge seems to have been influenc- 
ed by the fact that a number of people 
have lost their money in the shape of candi- 
dature and other fees which they have 
paid tothis company, but I might say 
that this result is mostly due to the cupi- 
dity and the avarice cf the applicants them- 
selves who have rushed into the ‘scheme 
without properly undersianding its specu- 
lative nature, and partly it is also due 
‘to the fact- that the operations of this 
company were cut down ata time when 
.a number of applicants were rushing into 
pay their moneys to this company. It 
cannot be said that this large number of 


' applicants was wholly and soiely inflnenc- . 


ed by the m-‘srepresentations that 
leged tu have been made. 

- Therejore,cn these giounds I am of 
opinion thai the order of the learned Ses- 


are al- 


sions Judge setting aside the order of dis- 
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charge should be set aside in the case, and 
the order of the Magistrate discharging all 
the accused ofthe offence should be res- 
tored. The Rules in these jtwo applications 
would, therefore, be made absolute. 

Broomfield, J.—I agree and I have only 
to add a fewremarks. In many respecis 
this case is similar to thatof the Peoples’ 
Bank in Poona, the appeal which occu- 
pied my brother Murphy and myself a 
good many days last year. That also 
was a scheme of the ‘‘snow-ball” nature, 
but in that case we were satisfied that the 
literature of the scheme, that is to say, the 
prospectuses and the advertisements tof the 
company, might be described as mislead- 
and deceptive, so that the scheme itself 
could properly be regarded as a fraudu- 
lent scheme. In the present case all the 
‘conditions of the scheme are set out in black 
and white. There is no room for mis- 
understanding. No claim is made tothe 
possession of unlimited capital or to the 
possession of any capital except the modest 
amount specified, and no guarantee is made 
that any loan would be advanced to any 
applicant within any definite time. The 
only guarantee given is that if a loan is 
not advanced within a year, then the ap- 
plicant can get his candidature fees refund- 
ed. That being so,I agree with my learn- 
ed brother that the scheme in the present 
case cannot be regarded as a fraudulent 
scheme, although, no doubt, it has some of 
the elements of lottery about it. 

Onthe other hand, there was before the 
learned Magistrate a good deal of evid- 
ence to the effect that some of the accused, 
thoughapparently not accused No.1, the 
founder ofthe scheme, had made represen- 
tationsto applicants which were not in 
accordance with the printed scheme at all, 
that they had stated that the company had 
a large capital to fall back upon, that it 
was supported by various influential per- 
sons, and more important still, that the ap- 
plicants would receive their loans within 
a period as short as one month. Now, it 
is obvious that if these representations 
were made by the accused, and if they 
made them without believing them to be 
true, and if by these representations they 
induced the applicants to subscribe to the 
scheme and they would not otherwise have 
done so, that would be cheating within the 
definition ins,-415 of the Code. 

As regards the principles which should 
govern the action of the Sessions Judge 
under s.: 436 of the Code, I have nothing 
to add to, or subtract from, what is stat 
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ed in Emperor v. Parashram Bhika (1). 
But everything I stated in that case was 
stated on the assumption that the Magist- 
rate had considered all the evidence and 
had also applied his mind to all the material 
issues in the case. The only question 
here which has causedme any difficulty 
is whether this particular aspect of the 
case to which I have just referred, namely, 
the representations alleged to have been 
made by some of the accused 
about, the capital and about the 
time whenthe loans would be received, 
has been properly considered by the learn- 
ed Magistrate. He has referred in ‘his 
order toan admission by the Police Prose- 
cutor that there was not clear and sufficient 
evidence to bring home the offence of 
cheating tothe accused. This, I may say, 
appears io me somewhat incomprehensible. 
The only way in whichone could say that 
there might be the offence of conspiracy to 
cheat, although there was no cheating ` es- 
tablished, is if the intention to cheat was 
present but had not been given effect to 
either becausethe Police raid ended the 
activities ofthe company so quickly or be- 
cause the representations made by the ac- 
cused, though intended to deceive, had not 
in fact deceived anybody. Ithink there is 
something to be said for each of those pro- 
positions as my learned brother has point- 
edout. But the Magistrate does not seem 
to have attached importance to that aspect 
of the case. The view he seems to have 
taken was that the accused honestly believ- 
ed those representations to be true. How- 
ever that may be (in view of theexhaus- 
tive judgment of my learned brother Ido 
not desire to go into details), it is 
sufficiently clear that the Magistrate has 
considered. the evidence on this point as 
well as on the other points in the case, 
and Ithinkit would be impossible to say 
that there is any lacuna inthe case or that 
any material issuehas not been explored. 
That being so, I consider that it was 
not a case for interference under s. 436. 
There is one other point I desire to men- 
tion. Section 436 provides for further inquiry. 
What the learned Sessions Judge has 
ordered is a re-trial, and he has specified 
that it should be by another Magistrate. 
Now, [am not prepared to say that that is 
illegal. I think a case might come within 
the scope of the authorities and the Sessions 
Judge might be justified in interfering 
notwithstanding that further inquiry would 
in effect mean a re-trial of the case. On 
the other hand, I think it is obvious that 
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that is not what s. 436 contemplates in the- 
ordinary way, and one would need to have 
a very strong case indeed to justify an 
It appears that 
the proceedings in this case were instituted 
on August 16, 1930 and the trial before the 
Magistrate began in January, 1931 and 
continued until the order of discharge was 
made on July 23, 1932. The expense of a 
new trial must be very heavy, to say nothing 
of the harassment of the accused. Then 
again, having regard to the nature of the 
evidence -as to these representations by 
the accused, I agree with my learned 
brother in thinking that it is almost certain- 
ly.very .much exaggerated, and that in 
many respects it is very far from con- 
vincing, the probability of a new trial 
resulting in a conviction would seem tobe 
rather remote. 

These are all matters which ought to be 
considered in determining whether the dis- 
cretionary power under s. 436 should be 
exercised. In the present case J am of 
opinion that even ifit had been a case for 
interference on principle, the Sessions J udge 
ought not, under the particular cir- 
cumstances, to have interfered. 

J, therefore, agree that the 
Judge's order should be set aside, 

N. Order set aside, 


Sessions 


i pantangane 


LAHORE HIGH COURT 
Probate No. 3 of 1932 
May 25, 1932 
Currin, J. 
In the goods of THE Late MR, R. N. CLARK 
oF AMRITSAR, DECEASED 

Court Pees Act (VII of 1870), s. 19 (2)~—Applica~ 
tion Jor probate—Duty—Proper date for valuing 
testator'’s estate—Date of death or date of applica- 
ttion—Return and re-presentation of applicattion— 
liffect of. 

The date to be taken for the valuation of the 
estate for the purpose of assessment of probata - 
duty is the date on which the application for grant 
of probate is made, and not the date of the tgstator's . 
death. In the goods of Major General Millet In a. 
the goods of Ezakiel Joshwa Abraham 2), disting- 
uished. In the estate of A. C. Macmillan (3), fol- 
Jed, 

Where an application for probate is returned 
with the direction to deposit probate duty and the 
duty is deposited and the application is re-filed of 
a subsequent date, the date to be taken for valuation 
is the latter date. i | 

Case referred by the Collector, Amritsar, 
under s. 19 H (4) of -the Court 
Fees Act, 1870, with his No. E-385 dated 
February 12, 1932. 

[Petition for grant of a probate, under 
$. 276 of the Indian Succession Act 
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(XX XIX of 1925) of the willof the late Mr. 
Robert Nielson Clark, deceased). 


Mr. Carden Noad, The Government Ad- 
vocate, for the Crown. : 


Mr. Edmunds, for the Respondents. 


Order.—This is a -reference made by 
the Collector of Amritsar under s. 19-H (4) 
of the -Court Fees Act regarding the 
- valuation for probate of the estate of 
' Mr. R. N. Clark deceased. Mr. Clark 
died on August 3, 1929. His executors 


valued the estate as at December 18, 1929. .. 


` An application for the probate was present- 
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` ed apparently on January 29, 1930, in. 


this Court.. This was returned and the 
‘ applicant was directed to deposit probate 
duty. Eventually probate duty amountin 
to Rs. 6,240 was deposited and the applica- 
tion was refilled on April 10, 1931. 
In the meantime the value of certain 
stocks and shares had depreciated but 


certain dividends had accrued. The con-’ 


tention of ‘he-Collector is that the probate 
duty should be assessed on the valuation 
as at April 1931. He accordingly claims 
an additional sum of Rs. 508-8-5. In 
addition to this a further sum is due on 
account. of dividends on 25 pre- 
ference shares and 10 ordinary shares of 


the Bombay Steam Navigation Co. Ltd.. 


A letter from the Agents, Messrs. Killick 
Nixon Oo. has been produced by the 
learned Government Advocate which shows 
that three -dividends have come to hand 
since the testatoris-death. Probate duty 
is claimed on account of two of them 
which: were ‘paid -in thé. interval between 
„the. death of-the testator and April 10, 
"1931. The amount is: 25- preference 
_shares:— - l 

>- Rupees 340-13-0 collected on October 9 
1929. 

_ Rupees 3839-1-0 collected on October 15,. 
1930. — 

On,account of 10 ordinary shares :— 

Rupees 125-0-0 collecied on. October 9, 
1°29, and Se - 

Rupees 125-0 0 collected on Oclober 
1930. . pS 
Rupees 9.9 13 0. 

The accuracy of the Oolleclor's calcula- 
tion is not contested and the figures given 
bv. Messrs. Killick Nixon & Co. are accept- 
ed by Mr. Edmunds who appeais on 
behalf ofthe executors. 

The point im issue between the parties 
is the date which should te taken for the 
purposes. of the valuation. The Govern- 


? 


l5, 


4 


a 


‘transferred, before 
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-ment Advocate contends -that the date 


when the application for probate was 
refiled viz. April 10, 1931, is the date that 
should be taken for the valuation of the 
estate. Mr. Edmunds,:for the executors 
contends that the date for the valuation 
should be the date of the testator’s death 
or, in the alternative, the date when the 
application was first presented, i. e. January 
29, 1930, 

As regards the first contention that the 
date for valuation should be the testator’s 
death, Mr. Edmunds contends that the 
probate of a will dates back to the death 
of the testator. He argues that the duty 
should be levied on the valuation of the 
estate as at the time it came in the 
executors’ hand. In this connection he 
refers to In the goods of Major General 
Millet (1), and In the goods of Ezekiel Joshwa 
Abraham (2). Ths first of these rulings 
merely" dealt with the question of whether 
assets in England were liable to probate 
duty in India, and is not in point. The 
Bombay case dealt with a similar ques- 


-tion concerning certain monies belonging 


to the testator’s estate which at the time 
of his death were in Shanghai though 
some of the funds were subsequently 
the application for 
probate was made, to Bombay. ‘That 
ruling, to some extent, supports the con- 
tention put forward by Mr. Edmunds, but 
that ruling was given in 1896. The Court 
Fees Act was, however, amended by Act 
SI of 1899 which added s. 19-1 and 
Sch. JJ], on which the learned Govern- 
ment Advocate relies. Section 19-1 
provides that no order entitling the peti- 
tioner to the grant of probate shall be 
made upon an application for such grant 
until the petitioner has filed in the Court 
a valuation of the property in the form 
set forth in the third schedule, and the 
Court is satisfied that the fee mentioned 
in No. 11 of the first schedule has been 
paid on such valuation. Schedule IIT 
prescribes the form of valuation. Clause 
1 provides that all the property and 
credits in which the deceased possessed 
a right or was entitled to at the time of 
his death, and which have come or are 
likely to come, to the hands of the executor 
shall be duly set forth. Clause ə provides 
for the valuation of the said assets exclusive 
only of the items which may by 
law be deducted but inclusive 
of all rights, interest, dividends and 
(1) 51 P R 1902, 
(2) 21°B 139, 
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increased value since the date of the 
death of the said deceased. In the in- 
structions under Annexure A for valua- 
tion of the movable and immovable 
property under head Property in Govern- 
- ment Securities transferable at the Public 
Debt Office, it is expressly provided that 
interest shall be shown separately calculat- 
ed up to the time of making the applica- 
tion. i 

From this it is clear that the prohate 
duty, is to be levied on the value -of the 
„estate as at the time of making the ap- 
plication. This was the view taken by 
the Financial Commissioner of Burma in 
a case reported as In the estate of A.C. Mac- 
millan 14 Ind. Cas. 804 (8). In Henderson's 
work on the Law of Succession, - fifth 
Edn. by Alex Kinney in commenting 
on s. 289 of the Indian Succession Act 
at p. 502 the learned Commentator 
remarks :— 


“Schedule III of the Court Fees Act gives the 
from of affidavit to be sworn to by the applicant 


and it will be noted that this included rents and” 


dividends accrued due since the date of death. 
This differs from the procedure in England and 
the matter would appear to require re-consideration 
by the legislature, as to my mind it is not accurate 
to say that income accrued due since the date of 
death-are assets of the estate as at time of 


death.” 

It is clear, therefore, that the date to 
be taken for the valuation of the estate 
for the purpose of assessment of probate 
duty is the date on which the application 
for grant of probate is made. 

“To come now to the question in the 
present case, whether, the date of valua- 
tion should be April 10, 1931, as con- 
tended by the Collector, -or January 29, 
1930, as contended for the executors. It 


_is clear that the practice of this Court. 


has been to insist on the payment of the 
probate duty calculated on the valuation 
presented by the applicant before the 
application is entertained. This is in 
accordance with r. 30 (iv) at p. 20 
of Office Rules of the Chief -Court of 
the Punjab, Part D Judicial Department, 
which apparently has not been superseded. 
It is clearly in conformity with the pro- 
visions of s. 19-I of the Court Fees Act. 


That section provides for payment, in the . 
first instance, of the fee on the valuation 


put forward by the applicant and in 
cl. 2 provides that the grant of probate 
“ shall not be delayed by reason of any 
reference made by the Collector. Read- 
ing this section as a wholeit isclear that 
court-fees ought to be levied as a preli- 
(3) 14Ind, Rul. 604; 5 Bur. L T 39, : 
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minary on the valuation put forward by the 
application for probate, but the. duty 
chargeable may subsequently be revised 
as a result of a reference made by the 
Collector under s. 19-H of the Court Fees 
In my opinion, therefore, the date 
to be taken of the valuation of the estate 
of the deceased for the purpose of the 
probate in the present case is April 10, 
1931. 

The valuation of the estate must, there- 
fore, be increased by the sum of 
Rs. 16,950-11-2 as calculated by the Col- 
lector, plus Rs. 929-13-1 the dividends 
received from the Bombay Steam Naviga- 


tion Company d total of Rs. 17,880-8-3. 


The executors will pay the costs of this 
reference: Counsel’s Fee Rs, 64. 
* is. = Reference accepted. 





MADRAS HIGH COURT 
Criminal Appeals Nos. 284, 285, 291, 359 
and 417 of 1932 
October 6, 1933 
-SUNDARAM OCHETTY AND PAKENHAM 

WaALSH, Jd. ; 
Inre PATRI VENKATA HANUMANTHA. 
- RAO AND ofHERS—APPELLANTS— 


PRISONERS - AOCUSED 

Criminal Procedure Code (Act V of 1893), ss. 19535-A 
(2), 233—Craminal conspiracy to commit offence of 
forgery—Penal Code (Act XLV of 1860), ss, 409, 467, 
477—Conspiracy charge, if can be’ deemed to include 
non-cognisable offences under ss. 467 and 477— 
Sanction, tf necessary—Joint trial for offence of 
conspiracy and offences committed in pursuance of it 
—-Legalaty of. 

In a case where the object of the conspiracy is to 
commit any non-cognizable offence, or a cognizable 
offence not punishable with death, transportation or 
rigorous imprisonment for a term of two years or 
upwards, no Oourt can take cognizance of that 
offence without the sanction of the Local Government 
ora Chief Presidency Magistrate or District Magis- 
trate empowered in this behalf by-the Local Govern- 
[p. 286, co], 2.) i 

Eight persons were charged with -criminal con- 
spiracy and the charge as framed'against them was 
as follows: ‘That between February 15, 1929 and 
February 14, 1931, both days inclusive, at Guntur, 
you the accused Nos. 1 to 8 were parties to a.crimina] 
conspiracy, the object of .which was to commit 
criminal breach of trust in respect of moneys 
belonging to the Guntur Co-operative Urban Bank, 
and held by the lst accused as Secretary and Agent 
of the said Bank in trust for the said. Kank,-which 
is an offence punishable under s. 409, Penal Code, 
with transportation for life, and todo any act which 
may serve to conceal the said offence and prevent its 
detection and have thereby committed „an offence 
punishable under s. 120-B, Penal Code: ~“ . 

Held, (i) that the wordingin the latter part of the 
charge was very general inasmuch asit.simply stated 
that. the object of the conspiracy was to “do any 


subsidiary act which may enable them to conceal 
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the offence’ of criminal breach of trust and thus 
prevent its detection, and unless the charge simply 
indicated that their subsidiary object was alsoto 
employ all the necessary machinery for the conceal- 
ment ofthe offence ofcriminal breach of trust which 
is the dominant motive forthe conspiracy and the 
Court would not therefore be justified in importing 
into charge No. 1 the commission of the specific 
offences under ss. 467 and 477 as the object of the 
criminal conspiracy. This would be a very narrow 
' and strained interpretation of the latter part of the 
charge. [p. 287, col. 1.j 

iii; that the mere fact that additional charges were 
framed under ss 4¢7and 477, as the general object 
had taken such a specific turn later on, would not 
justify importing intothe charge the commission of 
epecific offences under ss. 467 and 477, Penal Code, 
as the object of the criminal conspiracy and that 
both in the spirit and letter of charge No |, there 
“was nothing to necessitate the sanction required by 
s. 196-A, Criminal Procedure Code and consequently 
there was no legal barto the cognizance of the case 
by the Court. Bishambhar Nath v. Emperor -{1), 
referred to. [p. 287, col. 2.] - 


(iii) that in view of the comprehensive nature of ° 


the firat charge relating to criminal conspiracy, the 
subsequent series of acts of misappropriation form- 
ing the subject of eceparate charges are so 
connected together as to form the same tran- 
saction within the meaning of s, 234, Grimi- 
nal Procedure Code. ‘The real test is whether they 
are so related to one another ia point of purpose or 
as cause and effect as to constitute one continuous 
action. .The main object of the conspiracy having 
been stated in the first charge, allthe subsequent 
acts are only donein pursuance of that conspiracy 
which is the main link which connects all these acts 
and makesthem part of one transaction, and that 
the offence of conspiracy and the offences committed 
in.pursuance of it could be jointly tried, as they 
must be deemed to form one and the same transaction. 
Abdul Salim v. Emperor (2), Amriialal Hazra v., 
Emperor (3) and Harsha Nath Chatterjee v. Emperor 
(4), relied on. [p. 28%, col. 1, - 

Cr. A. against -the judgment of the Sess- 
ions Judge ofthe Court of Session of the 
Guntur Division in case No. 50 of the 
Calendar for 1931. ; 

“Messrs. S. Vepa, E. L. Ayyar, A. B. 
Viswanathan, A. Ramamurthy and P. 8. 
Srinivasa Ayyangar, for the Appellants. 

The Advocate General and Mr. K. 
Venkataraghavachari for the Publie Pro- 
` secutor and Parakat Govindu’ Menon, for 
theeCrown. 

Judgment.—oOf this batch of 
the first four have been preferred by A. 
1,'A.8, A.2and A.3 respectively and the 
last one by A.d toA. 7. The persons 
charged and tried in the lower Court were 


eight, of whom the 4th accused was 
acquitted. The rest are. the ap- 
pellants before us. All these appel 


lants were jointly charged for crimi- 
nal conspiracy under s. 120-B, Indian Penal 
Code, (charge No. 1). The Ist accused was 


further charged under s. 409, Indian Penal - 


Code, for criminial breach of trust in- 
respect of moneys belonging to the Guntur 
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Co-operative Urban Bank and held by him 
in trust for the said Bank, aggregating to 
Rs. 25,340 between February 3, 1929 and 
February 11, 1930. He was charged for a 
similar offence to the extent of Rs, 24,607- 
4-9 between February 15,1930 and Febr- 
uary 14, 1931 (charges Nos. IJ-A and II-B). 
The rest of the appellants were charged 
individually for abetment of criminal 
breach of trust committed by the lest 
accused in respect of various sums under 
s. 409, Indian Penal Code, read with s. 109 
(Charges Nos. III A to IIED and I-F to ILE 
L). All these offences are said to have been 
committed in pursuance of the aforesaid 
criminal conspiracy. Charge No. IV was 
framed against accused Nos, l and 2-for an 
offence under s. 471, Indian Penal -Code, 
read with s. 407 for using certain valua- 
ble securities (forged documents) as genuine 
with fraudulent and dishonest motives. 
The lst accused was also charged under. 
s. 467, Indian Penal Code, read withs. 109 
fur having abetted the commission of the 
offence of forgery in respect of some docu- 
ments in pursuance of the aforesaid con- 
spiracy (charge No. V-A). A. 2, A. 3, and 
A.dto A.7 were charged individually with 
the offence of forgery under s. £67, Indian 
Penal Code, in respect of certain docu- 
ments (charges Nos. V-B, V-O, and VE to VY- 
G}. Under s. £77, Indian Penal Code, A. 9 
and A. 8 have keen charged for having 
dishonestly and fraudulently attempted to 
destroy the bank accounts and valuable 
securities and commitied mischief in 
1espect ofthe. same by removing them 
from the Bank office building, treating 
them with sulphuric acid and throwing 
them into a well on February 14, 1931 
(charges Nos. VI-A and VI-B.). A. 1to A. 3 
were charged for the abetment of this 
offence. The ist accused was sentenced 
to transportation for life and he and the 
other appellants were also sentenced to 
various terms of imprisonment ranging 
from five years to ten years. All 
the sentences were made to run concur- 
rently. 

This case is a unique one, known as the 
Guntur Co-operative Urban Bank Fraud 
case. Both from the gravity of the offen- 
ces with which the accused were charged 
and from the point of view that by these 
offences a public disaster was caused on 
account of the financial crash suffered by 
the bank, this case was bound to be one 
of considerable magnitude. It underwent 
avery elaborate trial which occupied 75 
working days in the Sessions Court, and 
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as many as 188 witnesses have been 
examined on the side of the prosecution, 
besides 49 witnesses examined as .Court 
witnesses in the exercise of the discretion 
of the learned Sessions Judge for meeting 
the ends of justice. A large mass of docu- 
ments and accounts have been exhibited. 
Voluminous is the evidence of Mr. R. 
Padmanabha Naidu, the Deputy Registrar 
of Co-operative Societies (P. W. No. 1). The 
record of his evidence alone has filled 
140 printed pagesof foolscap size and his 
‘evidence may be said to be a survey of 
the whole of the prosecution case regard- 
ing the various itemsof misappropriation. 
Wis evidence contains the history of this 
bank and also the rules and bye-laws govern- 
ing its administration. Prosecution Witness 
No. 187 is Mr. C. Venkataramanayya, O. I. D. 
Inspector of Police. 


of the Deputy Inspector-General of Police. 
Much interest was evinced by both these 
witnesses in bringing to light the various 
offences committed by the accused in a 
tangled web of complications. The learn- 
ed Sessions Judge has bestowed on this 
complicated case a commendable degree 


of care and attention and his judgment: 


is so full, so. 
we found ii 
standing the salient features of this case. 
With afull mastery -of the details, he 
has taken particular care to group them 
under appropriate headings for the pur- 
pose of clarifying the nature of the evidence 
bearing on the several charges. We have 


analytical and lucid, that 


thought it unnecessary to recapitulate all - 


that the learned Sessions Judge has men- 
tioned in his well-considered judgment. 
Suffice it to give a brief account of the 
case and to deal with the questions which 
the learned Counsel have thought fit to 
argue before us. 

This Co-operative Bank was started in or 
about 1920 and the lst accused has been 
its Secretary for nearly 10 years from 
December 1922, till- February 23, 1931 on 
which date he resigned his appointment 
shortly after the bursting of the bubble. 
He was also the Treasurer and the chief 


Executive Officer of the bank. He is the 


brother of Patri Seshagiri Rao (P. W. 
No. 127) whose son is the 8th accused. These 
two brothers live inadjoining houses. The 
_ 2nd accused is a cousin of the lst accus- 
ed, being his paternal aunt’s’son. 
three persons are closely related. The2nd 
accused was at first a clerk in this bank 


and then.. became the - Head .Olerk-holding -. 
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that post for several years. The 8th ac- 
cused has also been a clerk for some time 
in this Bank. The 3rd accused was the 
night watchman of this bank from 
February, 1929, and bas been sofor about 
twoyears. The 5th accused who is a retired 
Reserve Constable was ths bill collector of 
the bank in April, 1930 and November to 
January, 1931 and was ostensibly so for 
some time both before and after the said 
period. The 6th accused who wasa bill 
collector of this bank from April to June, 
1929 is the son-in-law ofthe 3rd accused. 
The 7th accused is an ex-Reserve Constable, 
He is said to bave been very intimate with 
the Ist accused. Asobserved by the learn- 
ed Sessions Judge, accused Nos. 1, 2 
and 8 have beenin the inner ring of 
the conspiracy while accused Nos. 3 “and 
5 to 7 have been connected with the 
conspiracy at some stage or other and play- 
ing the secondary role. 

This Co-operative Urban Bank was start- 
ed in-September 1920 with 22 members 
having 61 shares. When the lst accused 
became the Secretary in December, 1922, the 
number of members was only 50 and the 
number of loans 37. In the course of 8 
years thereafter, the bank underwent con- 
siderable development, its members num- 
bering 2255 and the ` outstanding loans 
eee 2141 (vide the final Audit Report 

Ex. JJJ). The amount due to the bank 
from borrowers as principal was nearly 
34 lakhs, whereas the amount due by the 
Bank to ‘depositors and toits principal credi- 
tors the Central Bank, was nearly 34 lakhs. 
The share capital was a little over halfa 
lakh. The Bank had a reserve fund of 
nearly Rs. 5,00v and Rs. 2,000 worth of 
shares in the Central Bank. On February 
14,1931, the cash balance was less than 


Rs. 1 000. For some years before that date, 
.. the affairs of the bank were not in a 


satisfactory condition, There were a series 
of misappropriations which the Ist agcused 
as the Secretary and Treasurer of the bank, 
whom the prosecution would style as the 
arch culprit, was committing in various 
ways during the course of three or four 
years: before. the eventful Sivarathri Day, 
(February_14, 1931), when a large bulk of 
important documents and valuable securi- 
ties kept in the bank premises were attempt- 
ed to be destroyed by -being treated with 
sulphuric acid and thrown in gunny bags 
into a well at Gorantla two . miles from 
Guntur. It is rather. amazing that such 
a systematic fraud practised by the Ist 
accused and his accomplices.on such a large 
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- seale escaped detection at the earlier stages. 
It is unfortunate that the Beard of Directors 
and some of.the Presidents of the bank who 
were functioning during the period in 
question have exhibited such 
and lack of effective supervision. This is 
indeed deplorable. 


the depletion in the resources of the bank 
was taking place on account of the series 
of misappropriations slyly committed by 
the lst accused, the financial equilibrium of 
the bank became patently unstable and 
on account of the large overdues there was 
pressure from several quarters. In January, 
1931, the District Bank threatened this 
bank with a suit for the recovery of a 
large sum of money due to it, unless im- 


mediate steps were taken to place this Bank. 


on a sound footing. ,The Auditor's -certi- 
ficate gave a warning that the overdues 
were very Heavy and the Directors should 
take speedy steps for their recovery. Pres- 
sure also came fromthe Guntur Taluk Co- 
operative Union. Similarly, there was 
remonstrance by the Vice-President of the 
Guntur District Board in his capacily as 
Secretary of the Federation. All this was 
in January, 1931. Insistence on the pre- 
paration of the overdues ‘statement from 
the accounts with full details was unpalat- 
able to the lst accused. There was also 
pressure from someof the depositors whose 
deposits amounted to nearly half a lakh. 
Confidence in the bank was at stake, be- 
cause repayments were nob properly made 
on the due dates in respect of fixed deposits. 
When matters were thus coming to a 
climax, the lst accused according to the 
case for the prosecution made arrangements 
for the destruction of the important bank 
records and bonds to escape detection. Hav- 
ing made the necessary arrangements, he 
left Guntur for Hyderabad on the pretext 
that his wife was ill. On his recommenda- 
tion, the Friday (13th February), which is 
usualiy the bank holiday was converted into 
“a working day, so that the 15th.might be 
taken as a holiday in substitution of it 
along with the 14th which was a public 
holiday for Sivarathri. The case of the 
prosecution is that on the night of Febru- 
ary 14,the records and bonds of the bank 
were packed in four gunny bags and taken 


ina cart and thereafter they were thrown . 


into a well at Gorantla after being treated 
with sulphuric acid. This was not known 
to anybody, but the discovery of these re- 
cords in the well was more or less provi- 
_ dential on February 17 on account of the 
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information given by some cowherd boyss 
But for the recovery of these records, the 
dues of the bank amounting to some lakhs 
of rupees could not have been collected 
from the borrowers. (Vide the report of 
the Deputy Registrar dated March 16, 1931 
Accused Nos. 5 and 8 have 
been charged directly for this offence, while 
accused Nos. 1 to 3 were charged for the 
abetment thereof. Curiously enough, on 
the early morning of February 16, 1931, 
Parti Seshagiri Rao (P. W. No. 127) who is 
no other than the brother of the Ist accused 
(thought fit to send a report to the Police 
(Ex. RRR-3), in which he stated that his 
younger brother’s house wherein the Guntur 
Urban Bank was located was broken open 
and ledgers and o-her books were removed 
from the office and were strewn in the yard. 
After mentioning some features indicating 
the commission of burglary, he stated that 
the lst accused had taken his wife to 
Hyderabad for treatment, and also referred 
to the receipt of some anonymous letters 
by the Secretary threatening him for having 
instituted suits for the realisation of the 
amounts due to the bank. He furthersaid 
that the handle of the safe was kept loose in 
its place evidently showing that the safe 
was interfered with. The second accused 
after making the necessary arrangements for 
{he destruction of the records made himself 
scarce by going away to Samalkot. On the 
receipt of such a report, the Sub-Inspector 
(P. W.No. 133) went tothe bank office at 
about 7 a m. and exemined the scene of the 
alleged offence closely. After a 
careful enquiry he could not make out 
how the offenders could enter the bank 
office except throngh the adjoining house, 
and Seshagii Rao was unable to sug- 
gest how the offenders could have entered 
the house. Itis significant that in the 
report no mention was made of the 
loss of records. The Sut-Inspector found 
to his surprise that almost all the records 
had disappeared. He thereupon suspected 
that the records were removed not by any 
outsider but by those connected with the 
bank. He was of opinion thatthe report 
suggesting the commission of burglary was 
false. Investigation was started in due 
course and a provisional charge sheet 
was filed on April 9, 1931. In the course of 
the investigation, the confession of the 5th 
accused was recorded by the Magistrate 
on April 15, 1931, (Ex. JJJJ3-1). This 
confession led to the discovery of the details 
of the process employed for the attempted 
destruction of the records, The names of 
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P. W. Nos. 81, 83 and 84 were disclosed in 
the confession and then they were examin- 
od by the police. A second charge sheet 
was filed on April 29,1931 including A. 7. 


A fifth gunny bag was recovered from the- 


well on April 30, 1931 (vide the V. M's 
report Ex. K K K-6). 
the final charge sheet was filed against 
all the eight accused. The preliminary 
enquiry before the magistrate was begun 
on June 17, 1991. 


In the elaborate enquiry made in this 


case, the lst accused came to be charged - 


with a series of misappropriations of 92 items 
of moneys, 45 of which were between 
February 15, 1929 and Febuary 14, 1930 


and No. 47 between February 15, 1930. 


and February 14, 1931, (charges Nos. I-A 
and TI-B). These items have been dealt 
with in 10 groups. They show -the 
various methods employed for misappro- 
priating the moneys of the bank. - Group 
I consists of 29 items of fictitious 
loans. These are treated as loans given 
by the bank and debited in 
accounts but the moneys lent thereunder 
were misappropriated by the Ist accused 
as the so-called borrowers were only ficti- 
tious persons. Group No. 2 consists of 
seven items of forged bonds by means of 
which moneys were 


besides one blank bond included. among 
the forged bonds. Group No. 1 consists 
of three items of bonds 
minors. Group No. 5 consists of 6 items 
of bonds of non-members, besides 
three such bonds -included - among the 
blank bonds. Group No. 6 consists of 
bonds taken on the pretext that the ori- 


ginals were missing. Group No. 7 con-- 


sists of bonds taken on the ` pretext of 
adjusting -old loans. Group No. 8 consists 
of bonds taken to accommodate the Ist 
accused. These are benami transactions. 
Group No. 9 consists of items of repayments 
misappropriated and also -the misappropria- 
tion of the cash balance. Group -No.10 
consists of bonds for which no considera- 


tion was paid. In such manifold ways, 


the lst accused is saidto have managed 


to misappropriate nearly half a lakh of- 


rupees. After a full consideration of the 


evidence, the learned--Sessions Judge finds: 


with respect to charges L-A -and JJ-B--that 
all the items of misappropriation. -therein 
mentioned are proved except io the extent 
of Rs. 2,559 (vide paragraph 152 of -his 
judgment). The ‘charges - of- abetment-of 
misappropriation” committed: by the-- 1st 
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the bank - 


; misappropriated. 
Group No. 3 consists of eight blank bonds: 


executed by % stance 
irregularities simply comes to this, that it 
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‘accused framed against accused Nos. 2, 3 
-and 5to 8S -are found by the learned 


Sessions - Judge to have- been proved. 
Such misappropriations are shown .to have 
been made by the violation -of several of 
the bye-laws extracted in para. ll of 
the judgment of the lower Court. The 
learned Counsel for the appellants tried 


“to point- out some instances of breaches. 


of some rules and bye-laws, even in respect 


- of loans granted to persons of position 


about which there can hardly be any sus- 
picion of dishonesty on the part of the 
Secretary. - All that we could say is that, 
in respect of the items of misappropriation 
with which the accused have been charged ° 


“the defence of an accidental omission or 


mistake by oversight showing an innocent 
condition of mind seems to be out of 
question. On the other hand, the viola- 
tion of rules and bye-laws in so many 
ways shows a systematic course of con- 
duct adopted by the Ist accused with 


“his accomplices for the perpetration of 


this. huge. fraud, and the cumulative 
effect of all the ways and means adopted 
as--shown by the nature of. the bonds 
referred to .in groups Nos. 1 to 10, is so 
forceful as to indicate the dishonest inten- 
tion which is no otherthan the intention 
to cause wrongful gain to the Ist ac- 
cused and wrongful loss to -the bank. 
Mr.’ Vepa admits that in so far as the 
present accused are. concerned, the. sum 
and substance of all his arguments about 


cannot be said that the Ist accused 
devised these irregularities for the. purpose. 
of effecting his fraud. All. these really 
make: little or no difference on the ques- 
tion of his ‘guilt. In most cases of this 
sort it is.the existence of irregularities 
which gives a loophole for committing 
criminal misappropriation of monies and 
we cannot seethat it makes any materiai 
difference whether the accused devised these 
irregularities to cover the fraud or merely 
took advantage. of existing irregula/stties 
for committing . them. Nor has it been 
shown that the’ grant of loans of. large 
amounts by. the Secretary in anticipation 
of the sanction of the Board of Directors 
has ever been a recognised practice... The. 
rule with regard. to. this matter is given 
in bye-law 3%, second part,.to the effect: 
“Loans not exceeding Rs. 100: may . in 
emergent cases be sanctioned. by the 
President on the . recommendation of 
the |. Secretary.” As pointed: out in 
para. 8of thejudgment, bye-law 23 (a),’as 
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it originally stood, made the President 
the ex oficio Treasurer while 23 (b) made 
the Secretary responsible for the executive 
administration of the society subject to 
the control of the President: but, by virtue 
ot the resolution Ex. A-12 dated January 20, 
1925, cl. (a) of bye-law 23 was amended 
“making the Secretary the er officio 
Treasurer and custodian of the properties 
of the society. Even so, it does not give 
j the power of the President within 
the meaning of bye-law 38 so as to sanc- 
tion any loan in anticipation of the sanction 
of the Board of Directors. Even for the 
President to sanction it, such a loan should 
not exceed Rs. 100. In fact r. 381s clear 
that the Secretary has got to recommend 
to the President, so that two people must 
concur. It is impossible therefore to 
contend, and it has not been contended, 
that the disbursement of these large 
loans by the lst accused as Treasurer in 
anticipation of sanction of the Directors 
was an irregularity not authorised either by 
the bye-laws or by the practice of the hank. 

We must at the same time express our 
opinion that, whether it be within the 
letter of the law or not, that a person 
having no sharesin the bank should be 
able toapply fora loan making his share 
part of the loan itself and that two other 
persons similarly situated should be 
regarded as share members of the bank 
capable of standing as sureties to third 
persons for their loans when the rules of 
the society clearly contemplate that any 
applicant for a loan has -first to be 
recognised as a member by the Board 
of Directors, that on recognition as such 
member his loan has further to be sanc- 
tioned and guaranteed by two members, 
to allow persons not members to borrow 
up to the maximum amount making their 
shares part of their loans and to permit 
others in just the same position to stand 
surety for them, is toto set at nought the 
whole idea on which these co-operative 
banks are founded, to deprive the depositor 
of his security and to leave him without 
any real security whatsoever with his 
money ina baak which need have no paid- 
up capital. If such a practice is really 
frequent in any co-operative bank we 
consider that by-laws should be framed 
to prevent it. However, that is not any 
part of the fraud with which the accused 
in this case are charged, and we merely 
make these remarks in passing on the facts 
which have been brought to our notice in 
this case. 
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We may now consider certain objections- 
raised by the learned Counsel for the 
appellants with respect to the first charge, 
which, if sound and tenable, would affect 
the jurisdiction of the Court to take 
cognizance of the offence of criminal con- 
spiracy punishable under s. 120-B, Indian 
Penal Code. Charge No. 1 runs as 
follows: 

“That between February 15, 1929 and February 14, 
1931 both days inclusive at Guntur, you the 
accused Nos.l to 8 were parties to a criminal con- 
spiracy, the object of which was to commit criminal 
breach of trust in respect of moneys belonging to 
the Guntur Co-operative Urban Bank and ‘held by 
the lst aceused as Secretary and Agent ofthe said 
Bank in trust for the said Bank, whichis an offence 
punishable under s. 409 Indian Penal Code, with 
transportation for Jife and to doany act which 
may serve to conceal the said offence and prevent 
its detection and have thereby committed an 
omente punishable under s. 120-B, Indian Penal 
Code.” 


The offence of criminal conspiracy was 
made a substantive offence by the introduc- 
tion of s.120-A in the Indian Penal Code 
by the Criminal Law Amendment Act 
VILI of 1913. Eefore that amendment, 
conspiracy was treated only as one of the 
means for the abetment of acrime andit 
was made punishable as a substantive 
offence only in the case of an offence falling 
under s. 12] (waging war against the 
Queen),. As to the taking cognizance of 
the offences of criminal conspiracy punishable 
under s. 120-B, a restriction is placed by 
s. 196-A, Criminal Procedure Code, In a case 
where the object of the conspiracy is to 
commit any non-cognizable offence, ora 
cognizable offence not punishable with 
death, transportation or rigorous imprison- 
ment for a term of two years or upwards, 
no Court can take cognizance of that 
offence without the sanction of the Local 
Government, or a Chief Presidency 
Magistrate or District Magistrate empo- 
wered in this behalf by the Local Govern- 
ment. In-the present case, the question 
for consideration is whether charge No. 1 
has specified as the object of the con- 
spiracy any non-cognizable offences. We 
find that the dominant motive or object 
of the criminal conspiracy is the commis- 
sion of criminal breach of trust in respect 
of moneys belonging to the bank which 
is also expressly mentioned as an offence 
punishable under s. 409, Indian Penal 
Code. This is certainly a cognizable 
offence, and if the commission of this. 
offence is stated to be the real object of 
the conspiracy no sanction is necessary 
under 8. 196-A, sub-cl,2 of the Criminal 


ad 
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Procedure Oode. But Mr. Vepa, the learned 
Counsel for the appellants, would lay 
stress on the latter part of this charge 
and argue that it indicates as the object 
of the conspiracy the commission of the 


offences of forgery and destruction of, 


records with which the accused have also 
been charged under separate heads. The 
offences falling under ss. 467 and 477 are 


no doubt non-cognizable offences. Accord- 


ing to his contention, the charge must be 


understood as expressing the commission 


of these three kinds of offences as the 
objects of the conspiracy. If this conten- 
tion is correct, if the commission of these 
‘three specific offences is meant to be stated as 
the object of the conspiracy, nothing would 
be easier than to mention all of them with 
the appropriate section of the Penal Code in 
the charge. But we find specific mention 
of the offence of criminal breach of trust 
under s. 409, Indian Penal Code, as the 
object of the conspiracy without any men- 
tion of any other specific offences. Sec- 
tions +76 and 477 are nowhere mentioned 
in this charge. The wording in the latter 
part of the charge is very general, inas- 
much as it simply states that the object 
of the conspiracy was todo any subsidiary 
act which may enable them to conceal the 
offence of criminal breach of trust and 
thus prevent its detection. Unless the parti- 
cular kind of act resorted to for the con- 


cealment the offence is specified, we. 


cannot say whether such an act would be 
a non-cognizable offence. Many and va- 
rious could be the means for that purpose. 
. That purpose could be achieved by doing 
an act which may nol amount to an of- 
fence known to the Indian Penal Law. 
Any of such acts may also amount to a cogniz- 
able offence. If such acts be the object 


of the conspiracy no sanction is necessary. 


Unless it can be predicated that the lat- 
ter part of the charge necessarily-and ex- 
pressly refers to the commission of non- 


cognizable offences, the restriction .imposéd . 


by s. 19d-A cannot be invoked for the aid 
of the defence in this case. At the time 
of the criminal conspiracy for ‘the object 
of committing criminal misappropriations 


of the bank’s money, the conspirators could 


not have designed. the particular act or 


acts which may become necessary in course. 
of time for the concealment of that offence. 


As it has now turned. out that for such. a 
purpose they have committed the offence 


of forgery and attempted destruction ~ of. 


records, it does not follow that these spe- 
cific offenceg were within the contemplation 


of the conspirators when they entered into 
the conspiracy for committing criminal 
breach of trust. The charge simply indi- 
cates that their subsidiary object was also 
to employ all the necessary machinery fox 


the concealment of the offeme of criminal 


breach of trust which is the dominant mo- 
tive for the conspiracy. Weare not there- 
fore justified in importing into charge 
No. 1 the commission of the specific offences 
under ss. 467 and 477 asthe object of the 
criminal conspiracy. This would bé a very 
narrow and ‘strained interpretation of the 
latter part of the charge.. The learned 
Sessions. Judge has rightly remarked in 
para, 3 of his judgment, that the prosecu- 
tion does not suggest that the specific 
mode of preventing detection was in con- 
templation. at the outset, but only that the 
prevention of detection was also one of 
the original objects of the conspiracy. 
The mere fact that additional charges were 
framed under ss. 467 and 477, as the 


general object had taken such a specific: 


turn later on, does not warrant the con- 
tention now put forward by the appellants. 
We are therefore clearly of opinion that 
bosh in the spirit and letter of charge 
No. 1, there is nothing to necessitate the 
sanction required by s. 198-A of the 
Criminal Procedure Code. Thereis there- 
fore no legal bar to the cognizance of 
this case by the Court. We were referr- 
ed by “the learned Advocate-General 
to a decision in Bishambar Nath 
Tandon v. Emperor, 90 Ind. Cas. 706 
(1) (Oudh Judicial Commissioners’ Court) 
in which there are observations pertinent 
to the present case. In that case, the 
object of the conspiracy was mainly cheat- 
ing. [b is stated that when the main ob- 
ject.of the conspiracy is to cheat, even if 
the charge says that the cheating was to be 
carried - out by means of forgery, the 
charge should be deemed to be one of 


conspiracy for the “purpose of cheating, ` 


whatever means may have been employed 
to effect that cheating. If cheating isecar- 
ried out by means of forgery, it does not 
follow- that thé provisions ` of s. 19§-A 
would apply: (vide p. 711). In the 


present case the charge does not even spe-- 


cify that the ` offence of criminal breach of 
trust was to'be carried out or its detec- 


tion prevented by means of specific of- 


fences. =~ 


_ ‘It-is also argued that there is a mis- 
joinder: of charges; offending against the 


(1) 99 Ind. Gas. 706; 26 Or, LJ 1602; 90. 
a T'R 1996 Owah 161, 1602; 2 O: W N 760 
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provisions of the Criminal Procedure Code. 
Section 233 is overridden by ss. 234,235, 
236 and 239. In view of the comprehensive 
nature of the first charge relating to cri- 
minal conspiracy, the subsequent series 
of acts of misappropriation forming the 
subject of separate charges are so connect- 
ed together as to form the same transac- 
tion within the meaning of s. 235. The 
real test is whether they are so related to 
one another in point of purpose ‘or as 
cause and effect as to constitute one conti- 
nuous action. The main object of the 
conspiracy having been stated in the first 
charge, all the subsequent acts are only 
done in pursuance of that conspiracy 
which is the main link which connects all 
these acts and makes them part of one 
transaction. The facts of this case’ have 
a close resemblance to the facts of the 
case reported in Abdul Salim v. Emperor 
(2).° It has been held that a charge of 
criminal conspiracy under s. 120-B for the 
purpose of committing the offence of cheat- 
ing (s. 420, Indian Penal Code) between cer- 
tain dates may be legally joined with 


individual charges of every distinct offence ` 


committed in pursuance of the conspiracy 
by different members of it on different 
intermediate dates. This view has the sup- 
port of earlier decisions reported in Amrita 
Lal Hazrav. Emperor (3) and Harsha Nath 
Chatterjee v. Emperor (4). The offence of 
conspiracy and offences committed in 
pursuance of it could be jointly tried, 
as they must be deemed to ‘form one 
and the same transaction. There is, in 
our opinion, no substance in the objection 
raised on the ground of misjoinder. It is 
however contended that on account of the 
numerous charges there was embarrassment 
to the accused in defending themselves. 
The learned Sessions Judge was fully alive 
to this contention, but thought that hewas 
exercising his discretion rightly in framing 
the chargesfor the several items of misap- 
propriation etc., in the manner he did. 
Havifg regard to all the facilities given to 
the accused for meeting these charges, we 
are not-disposed to think that there was 
any real embarrassment or hardship to 
them by the manner of the trial. The 
“legal objections raised on behalf of the 
appellants are not, in our opinion, sound 
and they must therefore be overruled. 


(2) 69 Ind. Cas. 145; 490 573:35 0 L J 279; 26 O 
W N 6x0; AI R1922 Oal. 107; 23 Or. L J 657. 

(3) 29 Ind, Cas. 513; 42 O 957;19O W N 676; 21 0 
L J 331; 16 Or. LI 497. 

(4) 26 Ind. Oas. 313; 42" O 1163; 21 Oud 201; 16 
Or. LJ 93190 WN 706, 
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With regard to the direct charges against ` 
the ist accused under s. 409, Indian Penal - 
Code, Charges ILA and II-B, Mr. Vepa has © 
admitted that, in view of the large number 
of documents, there would be no use in his 
attempting to pick holes in one or two of such » 
documents. We think he has acted very 
wisely inthis matter and has saved a gréat 
deal of the time of the Court which would 
have been -wasted by any such attempt: 
So also in the case of the 2nd accused who 
is directly concerned with 13 documents ' 
specified in the charge, Mr. Vepa has 
not attempted to attack those + docu- 
ments and the inferences to be drawn from — 
them. The same applies tothe 3rd accused 
against whom there are six documents; to the 
5th accused against whom there are three 
documents; and tothe 7th accused who has 
4 documents against him. As regards the 
Sth accused, against whom in the charge 
IIJ-L there is only document Ex: BB59, Mr. | 
Vepa has made some remarks but he does ` 
not deny that under that document the 
8th accused borrowed a sum of Rs. 400 
which he was not authorised according to - 
his shares to borrow. AS we read paras. - 
104 and 151 of the learned Sessions Judge's - 
judgment we do rot understand him as 
finding thet the 8th accused has commit- 
ted any fraud with regard to Ex. BB60 and 
Ex. BB61 under which documents he borrow- ' 


‘ed as it is clear that those loans were not 


beyond his eligibility. But the loan under 
Ex. BB59- clearly was. In para. 104 the 
learned Sessions Judge says that the state- 
ment of the 8th accused that he signed 
Ex. BB59 to accommodate the Ist accused 
may beaccepted. But here we may note 
that the 8th accused has not been consis- 
tent in his explanation on the point. 
Before the Sub-Deputy Registrar he stated, 
“I cannot say if I executed it 
(Ex. BB59) for adjustment. My previous 
loan of Rs. 400 was not got adjusted with 
the fresh loan of Rs.400. I owe only Rs. 400 
under the bond No. 3258 (Ex. BB61) as: 
stated above. I do not now remember why 
the Secretary asked me to execute this fresh 
bond. I did not receive even a pie out of 
the Rs. 400 alleged to have been borrowed 
under this bond.” So his statement there 
is that he was not the beneficiary under 
the bond and he executed that bond mere- 
ly to accommodate the Ist accused. In 
his statement before the Court he says 
with regard to Ex. BB59 “Accused No. 1 lent 


- me Rs. 400 during March, 1930. He press- 


ed me forthe return of that amount. In 
that connection I handed over share appli- 
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cation, loan application bond and voucher 
referred to inmy statement before the Depu- 
ty Registrar on the condition that the 
amount under this bond should go towards 
discharge of that amount.’ So hiscase be- 
fore the Court was that he was a beneficiary 
under Ex. BB59. Whatever the object ofthe 
Joan was there isno doubt that he knew 
the loan was beyond his share eligibility. 
He admitted to the Deputy Registrar (Ex. 
P-11) that he had no property whatever so 
far as he knows. Nor does he plead igno- 
rance of the rules, he being in fact aclerk 
of the bank. In para. 151 of the judgment 
the learned Sessions Judge mentions with 
regard to the 8th accused that he wassurety 
in Exs, BB238 and BBt2 and that Exs. BB23, 


BB59, BB60, BB61 and BB71 are more or. 


less fully written by him. As already stat- 
ed there is nothing fraudulent in 
Exs. ‘BB60, and BB6] and Ex. BB59 was 
his own loan—a loan fraudulently made to 
him. It has been pointed out by Mr. Vepa 
that Ex. BB62 was a loan to one HK. 5. 
Rami Reddi, a Government servant. It is 
not shown that this person is an insolvent 
and therefore it may be conceded that the 
fact that Ex. BB23 is partly in the hand- 
writing of the 8th accusedis no proof of his 
guilt sothat thereremain for consideration 
Exs. BB23 and BB71. 

With regard to BB23, C. W. 5 admits that 
he signed .for this loan -but says that his 
signature thereto was taken in an epileptic 
swoon. The witness admits that he had 
borrowed before from the bank and he was 
certainly atthe bank that day for he receiv- 
ed Rs. 200 as per voucher Ex. 17]. With 
regard to this he says, ‘I really. do not re- 
member if J withdrew Rs. 200 as per Ex. 
171 or Rs. 100 the next day under Ex. 172; 
-if anything is said to me now I would forget 
in an hour’. In spite of this the lower 
Court has accepted his evidence: that he did 
not borrow money under Ex. BB-23. We 
think had he been a defendant in a civil 
suit such evidence would not have been 
considered sufficient to discharge him from 
liability under the bond, and in a criminal 
case the evidence should bestronger for the 
Court to accept the version of the witness 
that he did not receive this amount. As- 
suming that he did borrow the amount it 
is clear’ that the 8th accused stood 
surety for him for an amount in excess 
of his surety eligibility; but in the absence 
of evidence that O. W. No. Sis not ina 
position to repay the loan that would hardly. 
be a criminal act, but'a mere irregularity. 

With regard to Ex. BB-71 the matter is 
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dealt with in para. 83 of the Sessions 
Court’s judgment. It would appear that 
P. W. No. 43 borrowed Rs. 700 under 
Ex. BB-71. Subsequently on May 12, 1930 
he signed for an amount of Rs. 600 under 
Ex. BB-42. This he says was on a blank 
form. The learned Sessions Judge for the 
reasons given in that paragraph has reject- 
ed his explanation for signing a blank 
form and found that he must have signed 
to accommodate the first accused and that 
18 why the balance on Exs. BB-70- and BB- 
71 is still outstanding. Whatever may be 
the fraudulent nature of Ex. BBet2 it does 
not appear that Ex. BB-71is fraudulent and 
therefore the fact that it is written by the 
8th accused is not material. 

The writing of Ex. CCC-11 has not been 
charged against the 8th accused by the 
lower Court and the evidence of P. W. 
No. 61 that the 8th accused wrote it is 
contradicted by the evidence of P. W. 
No. 38 who says it is entirely in his own 
hand-writing. . 

Therefore, we hold that Exs. BB-60, BB-51, 
BB-23, BB-52 and BB-71 do not prove any- 
thing criminal against the 81h accused, 
but Ex. BB-59 is a clear fraud; and as the 
learned Sessions Judge remarks, whatever 
doubt there might be about his complicity 
in the conspiracy before February 14, 1931, 
on account oi the paucity of evidence till 
then, ‘there can be no reasonable doubt 
whatever about his complicity by reason of 
his having taken part.in the removal and 
destruction of the records. 

We shall: now deal with the criticisms 
made by Mr. Vepa as regards the evidence 
of this ‘destruction of the records; but in 
considering these criticisms it is essential 
to look at the admitted facts in order to get 
a proper perspective. [Their Lordships 
dealt withthe evidence and concluded.| In 
the result, we confirm the convictions under 
all the sections of the first accused. As 
regards the sentences, we see no adequate 
grounds for reducing them; so far as éhe 
charge of conspiracy .under s. 120-B read 
with s. 409 (which is the chief charge) is 
concerned, the alternative to transportation 
is 10 years’ rigorous imprisonment, which . 
we consider to be insufficient. We accord- 
ingly confirm the sentences. 

As regards accused No. 2, we confirm the 
convictions, but taking into consideration 
that he was largely a tool of accused No. 1, 
we reduce the sentences under ss. 120-B. 409 
and 477 read with s, 109 to 7 years’ rigorous 
imprisonment. The other sentences are 
confirmed. a 
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The conviction and sentence of accused 
No. 3 under s. 447 read with s. 109, are set 
aside. We confirm the other. convictions, 
but reduce the sentences under ss. 120-B 
and 409 read with s. 109 to 5 years’ rigorous 
imprisonment. The other sentences will 
stand, < 
~ We confirm the convictions and senten- 
ces of the fifih accused and the sixth accused. 

‘As regards the seventh accused, we con- 
frm his convictions but reduce the sentence 
under. ss. 120-B and 409 read with s. 109 to 
7 years’ rigorous imprisonment. The other 
sentences. will stand. 

In respect of the eighth accused, we con- 
firm the convictions. We note that the sent- 
ence of 10 years under s, 477 is inexcess 
of what is prescribed in ihat section as the 
alternative for transportation. We reduce 
the sentence under this section and under 
s. 120-B to § years’ rigorous imprisonment. 
‘The other sentences will stand. The sen- 
tences to run concurrently in the case of 
all the accused. : 5 


ACN, i Order accordingly. 


ee 


ALLAHABAD HIGH COURT 
Civil Application in 
F. A. F. O. No. 116 of 1931 
November 16, 1933 | 
KING AND RAOHOHPAL SINGH, JJ. 
B. KASHI NATH AND ANOTHER— 
DEFENDANTS— APPLIOANTS 
VETSUS 
GAURI SHANKAR AND OTHERS- 
PLAINTIFFS RESPONDENTS 

Limitation Act (IX of 1908), ss. 5, 1912) —Applica- 
tion for review—Copy of judgment, if necessary— 
Applicant obtaining copy—Time for obtaining copy 
—Whether can be excluded—Cirtl Procedure Code 
(Act V of 1903),0. XLV, r. 1— Practice. 

According tothepractice of the Allahabad High 
Oourt it is not necessary for an applicant to obtain 
a copy of the judgment for the purpose of making 
his application forreview. But if the applicant 
obtains such copy, under s. 12 (2), Limitation Act, 
time for obtaining the copy should bə excluded for 
theepurposes of limitation J. N. Surty v. T.S. 
Chettiar -(2), applied. Wajid Ali Khan v. Nawal 
Kishore (1), followed 


Application under s.5 of the Limitation 
Act for condoning delay in filing an appli- 
cation for review, 

Messrs. N. Upadhiya and Mansuralam, 
for the Applicants. 

Mr K. Verma, for the Opposite Parties. 

Judgment.—This is an application 
under s. ð of the Limitation Act for con- 
doning the delay of 4 days in filing an 
application forreview of judgment. 
` The judgment was delivered by a Bench. 
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of this Court on February 12, 1932. The ap- 
plicant applied for a copy of the judgment 
on the same date. The copy was ready on 
February 26,1932 and delivery ofthe copy 
was actually taken o1 March 4, 1932. 
The period of limitation for filing an ap- 
plication for review of judgment would 
ordinarily have expired on May 11, 1932. 
The applicant did not make this applica- 
tion until May 3f, 1932. 

The first question is whether the ap- 
plicant is entitled under s. 12, sub-s. (2) 
of the Limitation Act to exclude time 
requisitefor obtaining acopy of the judg- 
ment in question. 

It has been argued for the opposite 
party that in making an application 
for review of judgment there is no neces- 


‘sity for filing acopy of the judgment, 


and therefore, theapplicant is not entitled 
to the benefit of s. 12 sub-s. (2), if he 
does unnecessarily obtain a copy of the 
judgment. 

It has been held by a Fuli Bench of this 
High Courtin Wajid Alt Khan v. Nawal 
Kishore (1) that itis not necessary that an 
application for review of judgment 
should be accompanied by a copy of the 
decree, order or judgment sought to. be 
reviewed. Itis therefore, definitaly settled 
so far asthis Court is concerned, that it is 
mot necessary forihe applicant to obtain 
a copy of the judgment for the purpose of 
making his application for review. The 
question, however, arises whether in view 
of the language ofs. 12, sub-s. (2) of the 
Limitaticn Act, ihe applicant is entitled 
toan extension of timeowing to the fact 
thathe had obtained a copy of the judg- 
ment. i 

The applicant has strongly relied upon 
a rulingof their Lordships of the Privy 
Council ind. N. Surty v. T. S. Chettiar (2) 
It washeld by their Lordships thats. 12, 
sub-s. (2) of the Indian Limitation Act, 
1908, which excludes from the period of 
limitation for appealing from a decree 
the time requisite for obtaining a copy 
of it, applies even when by a rule of the 
High Court the memorandum of appeal 
need not be accompanied by a copy of the 
decree. Inthat case the judgment which 
wasunder appeal was passed by the High 
Court in exercise of its original civil 
jurisdiction, and the Rangoon High Court 
had made a rule thata memorandum of 

(1) 17 A 213; A W N 1895, 61. Dar 

(2) 109 Ind. Cas. 1; 6 R 302; AI R 1928 P O 103; 5 
OWN 479:47 OL J510; 26 A L J 657; 32 O WN 
0). Bom. LR 842; 54ML J 696; 28 L W 207 
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appealagainst a decree of the High Court 
in exercise of its original civil jurisdic- 
tion might be presented without a certi- 
ed copy of the decree accompanying it. 
It was argued, therefore, that when no copy 
of the decree was necessary, no period 
should be excluded unders. 12, sub-s. (2) 
of the Limitation Act because no time 
was requisite for obtaining a copy. Their 
Lordships over-ruled that contention and 
held that although acopy was not necess- 
ary, still under s. 12, sub-s. (2) time for 
obtaining acopy should be excluded if 
infact the applicant did obtain a Copy. 
We think that the same principle will apply 
to the factsof the present case. Here we 
have avase of an application for review 
of julgment and it has been authoritati- 
vely held bya Full Bench judgment of 
this Court that no copy of the judgment 
sought to be reviewed need be presented 
along with the application. But on_ the 
view taken by their Lordships of the Privy 
Council, we think it must be held that 
when the applicant did, in fact, obtain a 
-copy of the judgment, time should be 
excluded under s. 12, sub-s. (2). It cannot 
be maintained that it was entirely useless 
forthe applicant to obtain a copy of 
the judgment. Ordinarily if a Counsel were 
asked to draft an application for review 
of judgment he would ask to see a copy 
of the judgment. If the contention advanc- 
ed bythe opposite party were to prevail, 
then s. 12, sub-s. (2) of the Limitation Act 
would be entirely meaningless with 
reference to applications for review of 
judgment so far as this Province is con- 
cerned as inthis Province no copy of the 
judgment sought to be reviewed need 
accompany the application for review. 
According to the principle laid down in 
the ruling, of their Lordships of the Privy 
Council. we holl that the applicant is 
entitled to the benefit of s. 12, sub-s. (2). 
This means that he wasentitled to tile 
his application for review of judgment 
up till May 20, 1932. 
Even sohis application is admittedly 
4 days beyond time. He has filed an 
affidavit swearing that he was intending 
to leave for Allahabad on May 24, 1932, 
withthe intention of filing an application 
when he suddenly fell ill with a very 
high temperature which at times made 
him delirious, with the result that hs was 
absolutely confined to bed for 3 or £ days. 
He further swears that on May 20; he 
sent his brother-in-law to Allahabad with 
all the necessary papers and the latter 
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presented himself before the Counsel on the 


‘morning of May 27, but was informed that 


limitation had expired on the’ previous 
day and that an application under s. 5 of the 


Limitation Act together with an affidavit 


would be necessary. Accordingly his brother- 
in-law returned,and informed him of the 
facts and again he came to Allahabad and 
filed an affidavit. A counter-affidavit has 
the allegation that he 
was ill. But the counter-affidavit is in 
vague terms, only stating that the depo- 


nent had enquired from neighbours and 


had come to know that the applicant was 
not veryill.. In our opinion this vague 
denial cannot be held to outweigh the 
positive testimony of the applicant and 


‘we hold that he was ill, as stated, and 


this constitutes sufficient ground for us to 
condone the delay of 4 days. 

We accordingly condons the delay and 
direct that the application be treated as 


filed within time. 


N. s Revision accepted. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 27 of 1933 
July 12, 1933 
Mya BU AND DUNKLEY, JJ. 
DAW SHWE THIT—APPELLANT 
VETSUS 
MA.THAN NYUN—REsPoNDENT 
Civil Procedure Code \Act V of 19UH), Sch, II, 
paras, 17,1s—specine Reltef Act (L of 1077), s. 20— 
Agreement to refer to named arbitrators—Absence of 
provision for appointment of new arbitrator if any 


‘arbitrator refuses to act—Reyusal to. act by one of 


the named arbitrators—Power of Court to make 
reference under para. 17 (4)—Institutton of sutt— 
Stay, 4f can be granted, 

Where an agreement for reference to named 
provision for the appoint- 
ment of another arbitrator, in the case of refusal of 
any of the arbitrators named in the agreement to 
act,the Gourt has no power to make a reference 


‘under s.17 (4), Civil Procedure Code, and stay of 


a suit for declaration as regards the matter in 
dispute cannot be ordered under para. lë, Sch. li, 
of the Civil Procedure Oode. Dinabandhu Jana v, 
Durgaprasad Jana (1), Dewtsche Springs Stoff Acton 
Gesellsehaft v. Briscoe (2), Jaitum Bi v. Nabi 
Saheb (31, Mohan Lal v Damodar Das (i), Sri kam 
y. Sorabji (5), Ahmad Nur Khan v. Abdur Rahman 
Khan w), Laxman v. Manjunath Damodar 7), 
followed. Fazal Ilahi v. Prag Narain (8), not 
followed. ` : 

©. M. A. against an order of the Dis- 
trict Judge, Pyapon, dated January 30, 
1933. 

Mr. Zeya, forthe Appellant. . 

Mr. E. Maung., for the Respondent. - 

Mya Bu,J.—This is an appeal against 
an order refusing to stay a sult under 
para, 18, Sch. ill, Civil Procedure Code, 


of 
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“1908, “The suit is one instituted by the res- 
.pondent in forma pauperis for a declara- 


-tion that she was the keittima adopted 


‘daughter of Daw Yu, who died in October, 
“1926, and as such her heir, and for posses- 
-sionof the properties forming the estate of 


Daw Yu, together with mesne profits. The 
application, for leave to sue as a pauper 


-was filed. on September 1, 1932. The 


appellant, the younger sister of Daw Yu, 
is her nearest surviving blood relation. 


-Before the filing of the application the 


‘parties entered into an agreement on 
-April 24, 1952, to refer the matters in dis- 
-pute between them, with reference to their 
‘respective claims to inherit the estate to 
the arbitration oftwo Pleaders, U San Hla 
and U Ba Nyo. The agreement provided 
enter alia, that in the event of a difference 
of opinion between the two arbitrators 
they should nominale and appoint an 
umpire whose decision should be binding 
on the parties, but contained no provision as 
to the appointment of a substitute or subs- 
titutes in case the arbitrators named in the 
agreement or either of them declined or 
refused to act. JLappears that U San Hla 
was nominated bythe appellant and U Ba 
Nyo by the respondent.--The agreement 
was signed by both the parties and was 
attested by two witnesses, one of whom 
was U San Hla, but was not attested by 
U Ba Nyo, and there is nothing to show 
that U Ba Nyo ever accepted the appoint- 
ment as-one of the arbitrators. On August 
13, 1932, however, U Ba Nyo wrote to Mr. 
Banerjee, Pleader for Ma Than Nyun, 
stating that he declined to act as arbitra- 
tor in the dispute between the parties and 
returning the plaint together with the docu- 
ments, which had apparently been for- 
warded to him by Mr. Banerjee. When 
the respondent filed her application for 
leave to sue in forma pauperis, she stated 
in her petition, inter alia, as follows: 

“By an agreement signed by the parties the 
petitioner and the respondeat referred the matter 
in dispute between them regarding the estate of 
Daw Yu alias Daw Shwe Yu to the arbitration of 
U Ba NyoandU San Hla, Higher Grade Pleaders, 
Pyapon, and in pursuance thereof the petitioner pre- 
sented her claim before the said arbitrators, but 
U Ba Nyo,one of the said arbitrators, has since 
declined to act in the matter and as such the 
agreement referring the matter to the decision of 
‘the arbitrators has been ‘incapable of being acted 
upon. The petitioner has therefore to seek her 
remedy in Court and is filing this application for 


permission to ‘sue the respondent in forma pau- 
peris:” . 


One of the grounds of objection taken 
by the appellant to the application was 
that the proposed suit was barred under 


s. 20, Specific Relief Act, by reason of 
the previous agreement between the 
parties torefer the matters in controversy 
to the arbitration of U San Hla and U Ba 
Nyo. This ground of objection was not 
adjudicated upon by the Court in dealing 
with the application for leave to sue in 
forma pauperis ani after necessary inquiry 


the respondent was granted leave. The 
objection was then: repeated in the written 


statement withthe result that an issue was 
raised as to whether the suit was to be 
stayed under paras. 5 and 18, Seh “2, Civil 
Procedure Code. The learned - District 
Judge pointed out that the agreement con- 
tained no provision for appointment of 


a substitute if one of the arbitrators 
‘reftised to act,and came to the conclusion 


that ifone of the arbitrators refused to act 
the agrecment was rendered inoperative and 
of no effect. Although the learned District 
Judge has not made the grounds upon 
which herefused to stay the suit under the 
provisions relied on by the appellant in 
Support of her contention that the suit 
should be stayed, we are of opinion that 
his refusal to stay the suit is right and 
proper. Now, under para. 18, Sch. I, 
where any party to any agreement to refer 
to arbitration institutes any suit against 
any other party to the agreement in res- 
pect of any matter agreed to be referred, 
‘any party to such suit may, at the earliest 
possible opportunity, apply tothe Court to 
stay the suit and the Court, if satisfied 
‘that there is no sufficient reason that the 
matter should not be referred in accord- 
ance withthe agreement to refer to arbi- 
‘tration and that the applicant was, at the 
time when thesuit was instituted and still 
remains, ready and willing to do allthings 
necessary to the proper conduct of the 
arbitration, may make an order staying 
the suit. In Dinabandhu Jana v. Durga- 
prasad Jana (|), a Bench of the Calcutta 
High Court, after referring to the history 
of the legislation upon the subject in 
India andin England, came to the conclu- 
sion : 
“Where for the determination of the controversy 
between the parties two competent tribunals-are 
available, the Court and the arbitrators, and the 
plaintif chooses the latter, but in fact has recourse 
to the former, it is not open to his opponent to 
enforce specific performance of the contract or to 
plead the contract asa conclusive bar to the suit, but 
he may apply tothe Court to stay the suitin the- 
exercise of its judicial discretion so as to enable 


either of the parties to obtain a ‘reference to the 
arbitrators. Whenthe Court is apprised that the 


(1) 51 Ind, Cas, 80; A TR 1919 Osl. 479; 46 O 1041' 
29°O L J 399; 230 WN 716, 
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suit has been instituted in contravention of an 
arbitration agreement the Court hasa discretion to 
stay the suit,” 
an 

“When an application for stay of the suitis made 
the Court must first decide whether the suit should 
be stayed under para. 18, Sch, 1I, Civil Procedure 


Oode. Ifan order for stay is made either party may 


take proceedings under para 17,” 

_ Their Lordships also pointed out that 
in the case before them the proper course 
0 follow would have been for the defen- 
dant toobtaian stay of the suit and then, 
man application by either party under 


para. 17 (1), a reference tothe arbitrators ` 


by the Court under The 
wording of para. 
me of the conditions requisite for the 
sxercise of the discretion to stay the suit 
8 that the Court is satisfied that there is 
10 sufficient reason why the matter 
should not be referred in accordance with 
ihe agreement to refer to arbitration, and 
t is clear that the onus lies upon the party 
lesiring to proceed with the suit to satisfy 
he Court that there is sufficient reason 
why the matter should not be referred in 
iccordance with the agreement. The 
juestionthen turns upon whether a refe- 
‘ence under para. 17 (4) is possible. Under 
n IL, Common’ Law Procedure Act, 1854, 
‘orresponding to para, 18, Sch. IL, Civil 
"rocedure Code, it was held in Deutsche 
springs Stoff Act on Gesellschaft v. Briscoe 
2), that if there is no subsisting agree- 
nent or agreement capable of being car- 
wed into effect, the suit is maintainable, 
ind adopting this principle a Bench of 
he Madras High Court in Jaitum Bi v. 
Vabi Saheb (3), where certain matters in 
uspute were referred to three named 
rbitrators, two of whom were unwilling 10 
ct, and the agreement to refer to arbitra- 
ion contained no provision to appoint arbi- 
ratois inthe room of those unwilling to 
‘cl, held that the agreement was in- 
perative and of no effect. A similar 
lew was adopted by a Bench of the 
shief Court of the Punjab in Mohan 
al V. Damodar Das (4) by holding 

“that an agreement to refer a matter in dispute 
) several specified arbitrators becomes incapable 
[ performance when one of those arbitrators dies 
ad if such death takes place before an applica- 
on is made under cl, 17, Sch 2, Civil Procedure 
Ode, this is sufficient reason for refusing to file the 
greement in Court and the Court could not 
lake an order of reference under sub-cl. (4) of 


1e -clause.” 
ae 20QB D 177; 57 LJ Q B4; 35 W R 


(3) 17 Ind. Cas. 389. 
(4) 44 Ind. Cas. 866; A TR 1919 Lah. 7€;71P R 


18, | 


para. 17 (4). 
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The agreement in question made no 
provision for the appointment of another 
arbitrator in case of death of one of the 
arbitrators or refusal by one of them to. 
act, Where the agreement made provision 
for another arbitrator being appointed in: 
place of the one declining to act, a Bench 
of the same Chief Court held that under. 
para. 17 that the agreement may be filed 
notwithstanding that one of the arbitrators 
named therein had declined to act: See Srv. 
Ram v. Sorabji (5). In Ahmad Nur Khan. 
v. Abdur Rahman Khan (6) where the ap- 
plication was to enforce an agreement to. 
refer the dispute to the arbitration of a 
gentleman who had already declined to act, 
a Bench of the Allahabad High Court 
(Lindsay and Ryves, JJ.) held that it 
would be quite impossible for the plaintiff 
to have an order such ashe sought. In 
Laxman v. Manjunath Damodar (7), the 
plaintiff and the defendant who were part- 
ners dissolved the partnership by an agree- 
ment one of the terms of which was that 
certain matters of account should be re- 
ferred to the decision of two named persons. 
Thereafler in spite of this agreement the 
plaintiff filed a suit which was subsequent- 
ly stayed under para. 18 to enable the 
parties to refer their dispute to the arbi- 
tration of the two -agreed persons. One. 
of those persons however declined to act 
and the arbitration appearing ,impracti- 
cable the plaintiff eventually applied for 
removal ofthe stay. A Bench -of the High 
Court of Bombay held that the Court 
ought to have proceeded to deal with the 
stay and decided upon the meritsas the 
arbitration had become impossible owing 
to the partiesfailing to agree to any par- 
ticular course being followed if ‘one arbi- 
trator refused to act. In Fazal Ilahi v. 
Prag Narain (8) however, a Bench of the. 
Allahabad High Court (Walsh and Ryves 
JJ.), held that: 


‘In thecase of a private arbitrator refusing to 
act the Cou:t may on the application of either party 
to the reference make an order under para f7 
and take action under para 5 by appointing a new 
arbitrator although there is no provision to that 
effect in the deed of agreement.” : | 

Their Lordships dis ented from the view 
that the Court was unable to appoint a 


fresh arbitrator because there was no 


(5) 51 Ind Cas, 636; Al R 1919 Lah. 231; 155 PR 


1918; 55 PWR1919; 3L L 4276. 
6)5t Ind Oas 366; AIR 1919 All 48; 42 A 191; 


1U PLR (A) 167; 18 A Ld 76. 
(7) 64 Ind Gas 289; A IR 1921 Bom. 458; 45 B. 


1181; 23 Bom LR 511 
(8) 67 Ind. Cas. 739; A I R 1922 All, 133; 44 A 523; 


20 ALJ 327; 4 U P LR (A) 156. 


294 


provision to that effect in the deed of 
agreement stating: ; 

‘Jf it was necessary we should be prepared to 
hold that the words in para. 17, sub cl (4) (which 
enables a Court to make an order of reference 
to a particular arbitrator at the time cf filing the 
reference’) “If there is no such provision and the 
parties cannot agree cover a case where there has 


beena provision for a particular arbitrator who is 
either dead or retired.” 


With greatest respect I am of the opi- 
njon that the words “ifthere is no such 
provision” are meant to meet the case of 
agreements in which an arbitrator or arbi- 
trators have not been chosen by the par- 
ties and arenot meant to empower the 
Court to appoint a person of its own 
choice and independently of mutual agree- 
ment of the parties as arbitrator in the 
place of the arbitrator named by the parties 
inthe agreement who has died or declined 
to act. An agreement to refer to the 
arbitration of some named persons without 
any provision for appointment of a subs- 
titute in the case of the person named 


dying or declining to act cannot in my 


opinion be put on the same footing as 
an agreement to refer a dispute to the 
arbitration of a person or persons thereafter 
to be appointed. Therefore although there 
are cases in which Courts have appointed 
an arbitrator or arbitratorsin connection 
with agreements in which the arbitrator 
or arbitrators are not named or in which 
though the arbitrator or arbitrators are 
named there is a provision for the ap- 
pointment of a substitute if an arbitrator 
dies or refuses to act, such cases do not 
afford a guide to the decision of the matter 
before us. In my opinion the present 
case is one in which the Court by. rea- 
son of the fact that an order under sub- 
para. (4), para. 17 cannot be made should 
be satisfied that there is sufficient reason 
why the matter should not be referred in 
accordance with the agreement and should 
therefore refuse to exercise its discretion to 
stay the suit. 

‘Inthe result there is no substance in 
this appeal which is dismissed with costs 
five gold mohurs. 


Dunkley, J.—I agree ana have nothing 
to add. 
A. Appeal dismissed. 
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ALLAHABAD HIGH COURT ; 
Second Civil Appeal No. 695 of 1932 
October 6,1933 
THom AND RacHHPAL SINGH, JJ. 
KHALIL-UD-DIN— PLAINTIFF— 
APPELLANT 
VETSUS 
Lala SRI RAM—DEFENDANT 
AND OTHERS— PLAINTIFFS— RESPONDENTS. 

Mussalman Waqf Validating Act (V1 of 1913), 
Se 3 cl (b'\~Wagqf by Hanafi Muhammadan providing 
that his debts be paii out of rents and profits of the 
waqt property— Validity of—Tests for determining 
if a waqfis valid, ; 

A waqf by a Hanafi Muhammadan containing a 
provision thathis debts be paid out of the rents 
and profits of the wegf property is perfectly valid 
in view of the provisions contained in sg, 3 cl. (b) of 
the Mussalman Waqf Validating Act of 1913 

The real test for deciding as to whether or no a 
particular wagf deed was good would be to see 
whether the dedication was complete at the time 
when it was made and not dependent on any con- 
tingent event, whick may or may not happen, and 
the mere interposition of an estate would be no 
reason for saying that the religious appropriation 
would fail altogether. Luchmiput Singh v. Amir 
Alum (1), Jinjrakhctoon v, Mohamed Fakirulla Mia 
(2), Pathu Kuttiv. Arathalakutti (3), relied on. 


S.C. A. from the decision of the Subordi- 
nate Judge, Pilibhit, dated April 23, 1932. 

Mr. M. A. Aziz, for the Appellant. 

Messrs. G. Agarwala, G. §. Pathok and 
Kartar Narain Agarwala, for the Respon- 
dents, 

Judgment.—Thisisa plaintiff's second 
appeal arising out of a declaratory suit. 

One Jamil-ud-din, who was a brother of 
Khalil-ud-din the plaintiff-appellant, had 
dealings in sugar-cane juice with Sri Ram 
defendant No.1. After the death of Jamil- 
ud-din a suit was instituted by Sri Ram, 
defendant No. 1 to recover a sum 
of money due from him (Jamil-ud- din), 
Jamil ud-din kad died andthe suit was 
instituted against his heirs, Khalil-ud- 
din and two others and was decreed. 
It appears that on August 11, 1922, Jamil- 
ud-din had made a wagf of some of his pro- 
perties. Sri Ramin execution of his dec- 
ree attached those properties. Khalil-ud- 
din, plaintiff in his capacity as a mutwallé 
of the alleged wagf properties objected to 
the attachment on the ground that they 
were wagf and could not be attached. 
These objections were thrown out and sO 
Khalil-ud-din instituted a suit which has 
given rise to this appeal, to obtain a de- 
claration that the property in suit was wa 
and could not be attached and sold in exe- 
cution of a decree passed in the suit of Sri 
Ram, The first Court decreed the suit,- 
The defendant No.1 filed an appeal 
against the said decree, The lower Ap- 
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pellate Court reversed the decision of the 
first Court and dismissed the suit. The 
plaintiff has come up insecond appeal to 
this Court. | 

Both the Courts below found it proved 
that in 1922 Jamil-ud-din had executed a 
deed of wagf. This finding has not been 
challenged in second appeal. The contest- 
ing defendant had taken a plea to the 
effect that the deed had been executed by 
Jamil-ud-din with a view to defraud his 
creditors and was therefore, void under the 
provisions of s. 53 of the; Transfer of- Pro- 
perty Act. Butthis point has been rightly 
decided against him by both the Courts. 
The only plea taken in appeal is that the 
deed set up by the plaintiff created a ‘‘con- 
tingent” wagf which was not valid accord- 
ing to Muhammadan Law. This is the only 
question for consideration before us. A 
perusal of the terms of the deed of wagf 
goes to show thatit wasa valid waqf. In 
the beginning of the deed the executant 
recites that “he desires to make a wagf for 
charitable purposes (sawab). For that pur- 
pose he sets apart5 out of his 10 biswa 
zamindari and declares that he has a made 
a wagf of it and has divested himseif of 
all his proprietary rights which are herce- 
forth vested in God for charitable purposes. 
He appoints himself mutwallt of the waqf 
property and directs that afterhim, in case 
of failure of his having any sons, his 
brother Khalil-ud-din would be the mut- 
walli. He mentions further 
are certain debts due by him and that till 
the payment of those debts specified in the 
deed, no proceedings under the waqf would 
be enforceable. The words used by him 
are “ta adai garza muffassila zail zimma 
meray kay koi karrawat waqf ki qabilir jia 
na hogi, Zari qarza jo ìjrai karrawai 
waqf say pahlay ada hoga.” The learned 
Judge ofthe lower Appellate Court has 
found that the debt due to Sri Ram, de- 
fendant is specified in the deed of wagf. 
Thisisa finding which is conclusive in 
second appeal and we have, therefore, no 
hesitation in holding that the debt due to 
Sri Ram, defendant is covered by this deed 
of wagf. The wagf created by Jamil-ud- 
dinis, wh3t is known in Muhammadan 
Law as, wagf alal aulad,and it is perfectly 
valid under the provisions of Mussaiman 
Waaf Validating Act of 1913. That Act 
lays down thatitis lawful for a person 
professing the Mussalman faith tocreate a 
wagf whichin allother respects isin ac- 
cordance with the provisions of the Mussal- 
“man Law, forthe following among other 
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pur poses:— l 

(a} for the maintenance and support 
wholly or partially of his family, children 
or descendants, and 

(b) where the person creating a waqf 18 a 
Hanafi Mussalman also for his own mainte- 
nance and support during his life-time or for 
the payment of his debts out of the rents 
and profits of the property dedicated. 

Provided that the ultimate benefit is in 
such cases expressly orimpliedly reserved 
for the poor or for any other purpose re-, 
cognized by the Mussalman Law as reli- 
gious, pious or charitable purpose of a 
permanent character. 

' (2) No such waqf is to be 
ed to be invalid merely because 
ultimate benefit reserved therein for 
the poor or other religious, pious 
or charitable purpose of a permanent 
nature is pastponed until after the extinc- 
tion of the family, childrenor descendants, 
of the person creating the wagf. Accord- 
ing to Muhammadan Law a contingent waqf 
is not valid. The dedication should be com- 
plete and should not depend on a contin- 
gency and the appropriation must ab 
once be complete and not suspended on 
anything. The question which we have to 
consider is whether inthe case before us it 
ean be said that wogf is a contingent one. 
On aconsideration of the terms of the deed 
before us we are of opinion that it cannot 
be said that it is contingent waqf. As 
pointed out by the learned Subordinate 
Judge in his appellate judgment, it is men- 
tioned in the deed that the ownership in 
the wagf property’shall immediately pass 
from thedonor. The learned Subordinate 
Judge does not say that the waqf is in- 
valid because itis dependant on some con- 
tingency but he thinks that until the debts . 
are paidthe wagf does not come into 
operation and therefore, the wagf property 
can be sold. We find ourselves unable to 
agree with the view taken by him. It ap- 
pears to us that a wagf would be valid 
even if there be a stipulation in the dted 
that the income of the wag’ property 
would first go towards the payment 
of the debt due from the wagf. It is 
open, in our opinion, to 4 Muhamma- 
dan (the executant of the waqf was a 
Hanafi in this case) to execute a wadi 
making provisions that out of the income 
of the wakf property his debts shall be 
paid first. A wakf does not become in- 
valid merely because in the deed there is 
a direction that the debts of the waqif are 
to be paid out of the rents and profits 


deem- 


the 
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uf the wagf. In Luchmiput Singh v. 
Amir Alum (1), it was held by a 
Bench oftwo learned Judges of Calcutta 
High Court that where a wagf-deed con- 
tained a provision that in the first place 
certain debts should be paid and then 
provided that the property should be 
applied towards the religious and charit- 
able purposes etc. the wagf was valida. 
in Jinjrakhatoon v. Mohammad Fakir- 
ulla Mia (2) it was held that 
under s. 3 (b) of Waqf Validating Act, 
-t is lawful for a person professing the 
Mussalman faith to create a waqf for the 
payment of his debts out of the rents 
and profits of the property dedicated, 
provided that the ultimate benefit is 
reserved for defined religious and chari- 
table purposes. In Pathukutti v. Avathala- 
cuttt (3) Muthusami Ayyar, J., made. the 
zollowing observations :— 

-“The instrument being a wagfnama, the further 
question arises whether it is valid, and I am of 
opinion that it is not, The dedication should not 
depend on a contingency and the appropriation 
must at once be complete and not suspended on 
anything. Baillie, at p. 556 gives an illustration, 
observing, if one were to say ‘my mansion is a 
charity appropriated to the poor if my son arrives’ 
and the sun should arrive, the mansion does not 
still become wagf. He adds, if one should Bay 
. this, ‘my land is charity if such a one pleases,’ 
and if the person referred to {should indicate his 
pleasure, still the wagf would be void. I take 
the reason to be that at the time of s2ttlement there 
wus no absolute or complete appropriation in the 
sense that no proprietary interest was reserved 
and that the property was effectually constituted 
to be charity property I do not desire to be 
understood as saying that the interposition of an 


intermediate estate limited in duration would r2va-" 


li iate the creation of a wagf provided that there 
was an out-and-out approprizitin at the time of 
the settlement, In that case, the appropriation to 
religious use would only be deferred go long as 
the interposed estate continued and there would 
be no reason for saying that the religious ap- 
propriation might fail altogether.” 


Thus it will be seen that the real test 
for deciding as to whether or no a particular 
waqf deed was good would be to see 
whether the dedication was complete at 
zhe time when it was made and not 
dependent on any contingent event, which 
may or may not happen, and the mere inter- 
position of anestate would be no reason 
for saying that the religious appropria- 
sion would fail altogether. Under the 
Muhammadan Law a ‘person can devote 
his property in wagf and yet reserve to 
himself and to his descendants in a very 


undefined manner, the usufruct of the 
(1) 9 O 176. 
(2) 67 Ind. Cas. 77; 49 O477; 834 0OLJ 44t; 2600 W 
N 749; A I R ly22 Cal 429. 
(3) 13 M 66, | 
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property. In such a case waqf is not 
necessarily invalidated by reason of the 
postponement of the wagf toa life enjoy- 
ment by the donor. A donor may give 
his property in wagf, that is to say, ap- 
propriate and dedicate the corpus of it 
to the service of God while reserving to 
himself a life interest in the usufruct. If. 
in a valid wagf it 1s open toa Muham- 
madan to enjoy the usufruct for his life 
there 1s no reason why a stipulation 
that his personal debts should be paid. 
out ofthe property before the income is 
applied for religious and charitable pur- 
poses should not be valid. Section 3, cl. 
B of the Mussalman Waqf Validating Act 
(Act VI of 1913) makes the point per- 
fectly clear. It runs thus: — 

"It is lawful for a person professing the Mussal- 
man faith to create a wagf which io all other 
respects is in accordance with the provisions - 
of the Mussalman Law, for the following among 
other purposes: — 

(b) where the person creating a wagf is a 
Hanafi Mussalman, also for his own maintenance 
and support during his life-time or for the 
payment of his debts out of the rents and pro- 
fits of the property dedicated. 

Provided that the ultimate benefit is 
cases expressly or impliedly reserved fer the 
poor or for other purpose recognised by the 
Mussilman Law as a religious, pious or chari- 
table purpose of a permanent character." 

The learned Counsel for the respondent 
relief ona ruling of this Court reported in. 
Saidan Bibi v, Moghul Khan (4). The facts 
of that case were different, There the 
maker of the wagf deed.staied in the deed 
that it would be ineffectual) till the registra- 
tion of the deed. It is also to be borne in 
mind that the case related to Shia Muham- 
madans and not to Hanafis. In view of the 
clear provisions of the Mussalman Waqf. 
Act contained in s. 3 cl. (b) the ruling is 
not applicable tothe case of a Hanafi 


in such 


Mussalman. Mulla in his ‘Principles. of 
Muhammadan Law’ loth Edn. p., 139, 
says that where a Hanafi Muhammadan 


executes a deed of wagf by which he directs 
his debtsto be paid out ofthe rents and 
profits of the wagf property itis a valid 
wadi. i 

For the reasons given above we are clear- 
ly of opinion that a waqf by Hanafi 
Mubammadan containing a provision that 
his debts (be) paid out of the rents 
and profits of the waqf property is per- 
fectly valid in viewof the provisions con- 
tained in s. 3 cl. (b) of the Mussalman . 
Waqf Validating Act of 1913. It is clear 
that Jamil-ud-din wasa very honest man 


(4) 24 A 231, 
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and was anxious that before the terms of 
the waqf were given effect to, the per- 
sonal debts due by him should be paid off. 
It is equally clear that his brother, plaintiff 
appellant is not honest because he made. 
no attempts whatsoever to carry out the 
wishes of his deceased brother in respect 
of the payment of hisdebts. The granting 
ofa relief by declaration is discretionary 
and itis opento us to grant the declara- 
tion asked for subject to conditions consist- 


ent with the terms of the deed of waqf.. 


We donotsee any reason in equity why 
the plaintiff mutwallt should not carry out 
the wishesof the waqf -as expressed in 
the deed of wagf that his debts should be 
paid off first. 

For the reasons given above we allow the 
appeal, set aside the decree of the lower 
Appellate Court and givethe plaintiff a 
decree declaring that the property in suit 
is not liable to be attached and sold in 
execution of the decree obtained by the 
defendant No.1 in Suit No. 99 of 1924 
Lala Sri Ram v. Khalil-up-din but we 
further declare that the income of the pro- 
perty in suit is liable for the payment of 
the debt tothe defendant No. 1 and this 
income can be attached inexecution of 
the decree of the defendant No. 1 against the 
plaintiff andother defendants-respondents 
and it is not open to the appellant to spend 
the income on any of the other objects 
mentioned inthe deed of wagf till -the 
debt due to the defendant No.1 has been 
fully paid off. As regards the costs we 
are of opinion that it is añt case in which 
the parties should bear their own costs in 
all the courts and we order accordingly. 

N. ; Order accordingly. 


MADRAS HIGH COURT 
Appeal No. 362 of 1927 
August 22, 1933. 
: REILLY AND Burn, Jd. 
PAN CHAPAKESA IYER AND OTRERS 
— PLAINTIFFS—APPELLANTS 


VETSUS 

K.M. HUSSAIN MUHAMMAD 

ROWTHER AND anoTHER— 

DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 13— 
Foreign decree—Judgment contrary to international 
law and law of British India—Sutt on judgment in 
British India, competency of—Internaiional law— 
Jurisdiction cver foreign iwmmorables—Muhammadan 
Law of British India—Inheritance— Widow's 

share. 

A Muhammadan belonging to the Hanafi sect died 
in- Penang. Probate. of his will was granted tothe 


defendants, his.executors. His widow started pro- 
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ceedings for accounts against the defendants and for 
administration of the estate, claiming one-third 
share underthe Muhammadan Law. The Supreme 
Court of the Straits Settlements determined 
the assets and liabilities after taking into con- 
sideration the deceased's immovable properties 
situated in the ‘Tanjore District, and held 
that the widow was entitled to a one-third share, 
and ordered that the defendants should accordingly 
pay a certain amount tothe widow. A suit was 
brought in Tanjore uponthis foreign judgment : 

Held, that the judgment was not one on which a 
suit could be maintained in British India,as it was 
based on an incorrect view of international law in 
regard to the jurisdiction of a Court of one country 
over Immovable properties situate in another 
country and as it was also contrary to the law in 
force in British India. i 

Under the Muhammadan Law prevailing in 
British India the widow is entitled only to a one- 
eighth share. 


A. against the decree of ihe Court of the 
Subordinate Judge, Tanjore, in O. 8. No. 
48 of 1924. 

Mr. Sundaresa Ayyar, for the Appel- 
lants. 

Mr. B. Poker, for the Respondent. 

Reilly, J.—One Kawana Nayana Noor 
Muhammad died in Penang on October 16, 
1918. In February 1919, probate of a will 
executed by Noor ‘Muhammad two days 
before his death, was granted by the Sup- 
reme Court of the Straits Settlements at 
Penang to the defendants, who are named ` 
in the will as executors. That probate was 
properly and explicitly confined to 

“the movable Jand immovable property of the 


deceased in any wise belonging and locally situate: 
within the limits of the said Oourt." 


The will provided for certain legacies 
and then went on 

“All the rest and residue of 
which I may die possessed of I A ohne 
divided amongst: allthcse persons entitléd thereto 
in accordance with the Muhammadan Law and 
in the shares according to such law. lt is my 
desire that my estate shall follow the Muhammadan 
law and may be dealt with accordingly.” ; 

It appears that the bulk of Noor 
Muhammad's property was in; Penang, but 
that a pari of it consisted of immovable 
property in ihe Tanjore District. In Oc- 
tober (1919) Noor Muhammad's widow start- 
ed proceedingsin the Supreme Coutt at- 
Penang forthe administration of her hus- 
band’s estate claiming an account against 
the defendants. The Registrar of the. 
Supreme Court made an inquiry into the 
assets and liabilities of the estate and° 
after taking into account the immovable 
property inthe Tanjore District as well ag 
the property in Penang he arrived at’ the 
conclusion that the balance of assets wag 
a certain amount and that ofthat amount 
the widow was entitled, as she claimed, to 
a. third share. The learned Judge of the 


. 
fad 
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Supreme Court, who dealt with .the matter, 
confirmed the Registrar's report on May 
12, 1921 and made a decree-that the 
defendants should pay tothe widow a cer- 
tain number of dollars. That decree the 
widow after obtaining part satisfaction 
assigned to the plaintiff in the present suit; 
and the plaintiff has brought his suit in 
the Court of the Subordinate Judge of 
Tanjore asone on a foreign judgment 
against the defendants for the balance due 
from them. The learned Subordinate 
Judge, who heardthe suit, has dismissed 
it and against his dismissal the plaintiff 
appeals. a 

A number of objections to the suit were 
taken by the defendants before the learned 
Subordinate Judge in order toshow that 
the judgment ofthe Supreme Court was 
not oneon which a suit could be brought 
under s. 13 ofthe Code of Civil Procedure. 
The learned Subordinate Judgefound that 
four of those objections were valid. He 
found that the judgment in the Supreme 
Court had been obtained by Noor Muham- 
mad’s widow by fraud. He was of opi- 
nion that her claim was founded on a breach 
of a law in force in British India. Hewas 
of opinion that the judgment was founded 
on an incorrect view of international law 
and, lastly, thatit was founded on a re- 
fusal to recognise the law of British 
India. 

On the first two of those points I am not 
able to agree withthe learned Subordinate 
Judge. I see no reason for saying that 
the widow obtained her judgment in the 
Supreme Court by fraud. The fraud 
alleged is not properly specified by the 
defendanis in their pleadings in the pre- 
sentsuit. But, so faras I can understand 
their allegation in that connection, it 
amounts to nothing more than that the 
widow claimed more than what she was 
entitled to. Many plaintiffs do that; but we 
cannot always stigmatise their conduct as 


fraudwlent for that reason alone. It has" 
often been said that it would be unwise to 


attempt a comprehensive definition of 
fraud, which appears in sO many guises; 
but it can safely ke said that all fraud 
«contains at least an element of secrecy or 
deception. So far as I can see, In making 
her exaggerated claim Noor Muhammad's 
widow wasnotguilty either of secrecy or 
deception. Nor can 1 agree with the learn- 
ed Subordinate Judge’s view that the 
widow's claim was founded upon a breach 
ofa lawin force in British India. She 


made, as-the learned Subordinate Judge’ 


` 


148 10 


has found in another part ofhis judgment, 
a claim which could{not be entirely sup- 
ported by the law of British India; but that 
is a different thing from founding a claim 
on a breach of the law in British India, for 
instance a claim in respect of a contract 
which is prohibited in British India. 

There remain the two other points. The’ 
learned Subordinate Judge has said. 

“I am constrained to hold that it (the judgment) 
appears on the face of the proceedings to be 
founded on an incorrect view of. international 
law (because it takes into account the immovable 
properties in British India.” ; 

That is a defect within cl. (c) of s. 13 
of the Code of Civil Procedure. Probate of 
Noor Muhammad’s will could not be grant- 
ed, and did not purport to be granted, by 
the Supreme Court at Penang so as to be 
effective in regard to any immovable 
property of the testator outside the Crown 
Colony over which that Court has juris- 
diction; nor would that Court have juris- 
dictionto bind, dispose of or distribute 
immovable property of the testator in 
British India. The Registrar of the Sup- 
reme Court in making his inquiry, the re- 
sult of which was confirmed by the Sup- 
reme Court, appears to have forgotten that 
rule. He has dealtin his calculations re- 
garding Noor Muhammad’s estate with the 
immovable property in British India as if 
it were within the jurisdiction of the Sup- 
reme Court and werecovered by the prc- 
bate granted by the Supreme Court. In 
doing that I thinkit {is clear that he has 
adopted an incorrect view of internation- 
al law in regatdto the jurisdiction of a 
Court of one country over immovable prop- 
erty situate in another country—and for 
this purpose the Crown Colony of the 
Straits Settlements and British Jndia must 
be regarded as separate countries. That 
mistake is patent onthe face of the pro- 
ceedings and in that respect there is in 
my opiniona clear defect in the judg- 
ment of the Supreme Court, which makes 
it not oneon which the plaintiff can sue in 
a Courtin this country. 

And there isthe fourth point, namely, 
thatthe widow claimed a third share in 
her husband's and, as, is explicitly stated 
in the Registrar's report which was con- 
firmed by the Supreme Oourt, that is what. 
the judgment gave her. Nowit is admit- 
tedthat Noor Muhammad wasa Sunni of 
the Hanafi School; and itis not disputed 
that under the Muhammadan Law fol- 
lowed by that school his widow, who had 
a child was entitled only to one-eighth of- - 
his property as her share, That is. the 
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Muhammadan Law applied in British 
India to Muhammadans of the Hanafi 
School, and in that sense it isthe law of 
British India in relation to Noor Muham- 
mad's immovable property in this country 
and the rights of succession to it. The 
learned Registrar of the; Supreme Court 
was aware, asthe record shows, that the 
defendants disputed the wiijow’sclaim to 
a third share and contended that. her share 
was only one-eighth; but nevertheless in 


his report he said: 

“The testator by his will directed that distri- 
bution should follow Muhammadan Law. Plaintiff 
is his widow and is accordingly entitled to one- 
third share in the estate.” ~- 


It is not necessary for us to inquire 
what is the Muhammadan Law in. force in 
Penang in regard tothe property of those 
of the HanafiSchool. Weare not concerned 
with that. But I think itis clear that the 
learned Registrar of the Supreme Court in 
the inquiry before him refused to recognise 
the law of British India applicable to 
Noor Muhammad’s immovable property in 
this country, and for that reason too the 
judgment of the Supreme Court in my 
opinion is not one on which the plaintiff can 
successfully sue in this country within the 
meaning of s. 13 of the Code of Civil Pro- 
cedure. 

In my opinion, therefore, the dismissal of 
the suit was right and this appeal should be 
dismissed with costs. 

Burn, J.—I agree. 

A, Appeal dismissed. 
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Bar Councils Act (XXXVIII of 1926); s. 12 (6)—- 
Legal Practitioners Act (XVIII of 1879), s. 41— 


Power of review conferred under the former Act— 
Whether can be extended toan order passed under 


the latter Act —Legal practitioner — Removal of name, 


from roll of Advocates by Oudh Judicial Commis- 
sioner’s Court—Power of Oudh Chief 
Unqualified apology tendered by fAdvocate—Rescind- 
ing of order, propriety of—Confirmation by Local 
Government, necessity of. 

The power of review conferred upon High Courts 


under sub-s. (6) of s. 12 of the Bar Oouncils Act’ 
cannot be extended to an order passed under.s. 41 


of the Legal Practitioners Act. [p. 300, col. 1.] 
Where the name of an Advocate was 


In re. MUHAMMAD YUSUF HUSAIN KHAN 


Court to’ 
rescind the order—Advocate chastened by adversity—. 


removed ' 


299 


from the list of Advocates of the Oudh Judicial 
Commissioner’s Court in 1919 and he prayed in 
1933, that the order should be rescinded and his 
name be restored to the roll of Advocates of the Oudh 
Chief Court : ; 

Held, that when the Judicial Commissioner's 
Court had, under s.41 of the Legal Practitioners Act, 
the power to remove an Advocate from practice, 
subject to confirmation by the Local Government, it 
must be deamed tohave possessed alike power to 
rescind such orders and that this power possessed 
by the late Court of the Judicial Commissioner of 
Oudh must be deemed tobe vestedin the Ovdh 
Ohief Court, and the power of rescission could be 
exercised only with the sanction of the Local Gov- 
ernment which had been obtained on the order 
passed by the Judicial Commissioner's Court. 

Held, also, that the Advocate's having indulged in 
foul abuse of several Government Officers was 
most unworthy of him, but in view of the fact that 
he tendered an apology anda _ period of nearly 
fifteen years since the order removing his name had 
passed, and he appeared to have been chastened by 
adversity and seemed to have regained his sanity, 
he must be deemed to have been sufficiently puni- 
shed, and this wasa fitcase in which the order 
might be rescinded and the Advoeate reinstated 
subject to confirmation by the Local Government, 
ip. 300, col 2; p. 301 col, 1) 


CO. M. A. dated November 24, 1933, filed 
on behalf of the above-named applicant, 
praying forenrolment as an Advocate in 
this Hon’ble Court. 


Mr. R. F. Bahadurji, for the Applicant. 
Mr. G. H. Thomas, Government Advocate, 
for the Crown. 


Judgment. —The applicant, Mr. Yusuf 
Husain Khan, is a Barrister of the Hon'ble 
Inner Temple of England. He wascalled 
to the Bar in 1896, and was enrolled ag 
an Advocate of the late -Court of the 
Judicial Commissioner of Oudh the same 
year. On August 22, 1919, his name was 
removed from the list of Advocates of the 
Judicial Commissioner’s Court by an order 
passed by a Bench of that Court, whick 
was confirmed by the Local Government, 
under s. 41 of the Legal Practitioners 
Act (XVII of 1879). He hasnow applied 
to this Court for the order dated August 
22, 1919, referred to above, to be rescind- 
ed, and prays that his name be restored 
on the roll of Advocates of the Court. 

The first question which requires deter- 
mination is whether this Court has ju- 
risdiction to rescind the order made bye 
the late Court of the’ Judicial Commis- 
sioner of Oudh under s. 41 of the Legal 
Practitioners Act and to reinstate - the 
applicant as an Advocate. It has been 
argued that s. 12 cl. (6) ofthe Indian Bar 
Councils Act, which has been extended to 
the Chief Court of Oudh, gives the Court 
power to rescind an order ‘removing’ an ’ 
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advocate from practice. The argument 
seems to lose sight of the fact that the 
power contained in gs, 12 cl. (6) of the 
Indian Bar Councils Act can be exercised 
only in respect of orders passed under 
sub-s. (4) or sub-s. (5) of that section. 
The Bar Councils Act was passed after 
the Judicial Commissioner's Court had 
ceased to exist, and the order of the Bench 
of that Court cannot by any stretch of 
reasoning be treated as an order passed 
under sub-s. (4) or (5) of s. 12 of the Bar 
Councils Act. When, under notifications of 
the Home Department of the Government 
of India- dated February 27 1928, and 
March 1, 1928, the Chief Court was declared 
to be a High Court to which the Indian 
Bar Councils Act applied and ss. 3 tol6 
of that Act came into operation with 
respect to the Chief Court, the effect of 
these notifications, by virtue of s. 19 read 
with the schedule of the Indian Bar 
Councils Act, was to repeal s. 41 of the 
Legal Practitioners Act, 1879, so far as 
if applied to Oudh. Section 12 of the Bar 
Councils Act lays down a special pro- 
cedure for inquiries into the conduct of, 
and disciplinary action against, Advocates 
of the Court, quite different from that 
laid down in s. 41 of the Legal Practi- 
tioners Act. We are, therefore, unable to 
hold that the power of review conferred 
upon High Courts under sub-s. (6) of s: 12 
of the Indian Bar Councils Act can ba 
extended to an order passed under s. 4] 
of the Legal Practitioners Act. 

We are, however, of opinion that though 
the legislature has not made provision in 
the Bar Councils Act for a case like the 
present, yet it is not without remedy. 
The Chief Court of Oudh, as the successor 
of the late Court of the Judicial Com- 
missioner of Oudh, must be held to possess 
the same powers and jurisdiction as were 
possessed by its predecessor. In re Abirud- 
din Ahmed (1), the Calcutta High Court, 
after a review of the English authorities 
on the subject, held that the Court had 
power to reinstate a legal practitioner who 
had been dismissed for misconduct. The 
same view was followed in In re Hara 
Kumar Chatterjee (2). Inthe matter of 
Mathura Prasad (3), a Bench of the Patna 
High Court also agreed with the opinion 
of the Calcutta High Court, and held that 

(1) 8 Ind. Cas 1108: J2 O L J6%5; 15 CWN 
357; 38 O 399; 12 Cr. L J 22. 

(2) ıl Ind Cas 997; 1440LJ113; 16 O W N 237; 
12 Or. L J 461. 

(3) 71 Ind. Oas. 122; 1 Pat 684; A IR 1922 Pat. 
604; 24 Or. L J 74; 4 P L 7303, . 
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the High Court had inherent power to 
reinstate legal practitioners who had been- 
dismissed from their profession. We are 
of the same opinion, and have no doubt 
that the Court has inherent jurisdiction 
to exercise such power in proper cases. 
Section 21 of the General Clauses Act 
(X of 1897) provides that. 
` “where, by any act cf the Governor-General in 
Council . . . & power to issue . . orders 
ee . is conferred, then that power includes 
a power exercisable in the like manner and subject 
to the like sanction and conditions (if any) to add 
to, amend, vary or rescind any . , orders 

» > . . SOissued.” ; 

Thus when the Judicial Commissioner's 
Court had, under s. 41 of the Legal Practi- 
tioners Act, the power to remove an 
Advocate from practice, subject to con- 
firmation by the Local Government, it 
must be deemed to have possessed a 
like power to rescind such orders. This 
power possessed by the late Court of the 
Judicial Commissioner of Oudh must now 
be deemed to vest in this Court. How- 
ever, as the power given under s. 41 was 
subject to the confirmation of the Local 
Government, the power of rescission can 
be exercised only in the like manner and 
subject to the like sanction, and, there- 
fore, the order passed by the Bench of 
the Judicial Commissioner's Court, which 
was confirmed by the Local Government, 
should not be rescinded without its con- 
firmation. The view taken by us is also 
in accordance with the rule, nihil tam 
| aequitatt quam 
unum quodque dissolvt eo  ligamine, quo 
ligatum est (nothing is so agreeable to 
natural equity as that athing be unbound 
in the manner in which it was bound). 

The next question is whether this is 
a proper case in which the Court 
should exercise its power of review. 
The facts which led to the removal of 
Mr. Yusuf Husain Khan's name from the 
roll of Advocates have been fully stated 
in the order of the Judicial Commissioner's 


‘Court dated August 22, 1919. It shows 


that he iudulged in foul abuse of several 
Government officers. They read like the 
ravings of a lunatic, and there can be 
no doubt that they were most unworthy 
of a member of an honourable profession. 
A period of nearly 15 years has now 
elapsed since the applicant’s name was 
removed from the roll of Advocates. In 
his petition the applicant says that he 
“realizes that he committed a wrong for 
which he ‘is really sorry and tenders his 
unqualified apology to the Hon'ble Court,” 
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The applicant was also examined. by his - RANGOON HIGH COURT 
‘learned Counsel, Mr. Bahadurji, in Court. First Civil Appeal No. 167 of 1932 
In the course of his statement he stated as May 9, 1933 
follows: ; CoNLIFFe AND DUNKLEY, JJ. 

“I sincerely repent my conduct which resulted in SYRIAM LAND Co, LTD— APPELLANT 
the removal of my name, and 1 sincerely apologize Versus 
for the sume. I undertake not to do any similar J. D. RODRIGUEZ—RESPONDENT 


act of misconduct in the future, and I shall always 
endeavour to act in a manner befitting the dignity Transfer of Property Act (IV of 1882), s 107— 
of the profession to wbich I formerly belonged." .. Oral agreement that on expery of current lease tt 


‘should be renewed for three years—Intention of 
His statement also shows that his means ` parlies—Agreement, if valid—Enforceability of 
are very much reduced now, andhe wants tease. 


to resume practice for the purpose of The question whether an oral agreement between 
maintaining himself. Thus he seems to the parties must be construed as a lease or amount- 


> : ed merely to an agreement to let is a question ‘of 
have been chastened by adversity, and -the intention of tha parties. If the intention of the 


‘appears to have regained his sanity, The: parties was not to create immediately the relation 

Bench of the Judicial Commissioner's Court of landlord and tenant between them, or-that some- 
in the course of its order has remarked as. thing more had to be done before the relation com- 
follows :— ‘menced,- itis to be presumed that their agreement 
‘was intended tooperate only as an agreement to 
let and notas a lease. 

Where the parties entered into an oral agreement 
to the effect that on the expiry of the current 
f i his ea Fee h lease the same be renewed for a further period of 
of no importance what action we take for he is three years, the lease to be renewed each year as 


not a practising Advocate. If we could possibly formerly in accordance with the Waste Land Grant 
gee Our way to pass the matter over with a Rules : 


reprimand or a warning or something of that kind, . Held, thatthe agreement meant that the relation- 


ne ster as pe out too glad to do so, But a view, ‘ship oflandlord and tenant should come into exist- 
: #0 ry e fact that he refuses to appear before us enca under it only on thesigning of’a new lease 
and every time we issue notice on him he comes gi the expiry of the existing lease, and further that 
out with fresh insults against the Sessions Judge’ the relationship should come to an end atthe end 
or higher officials, wé are compelled to take action, of each successive year and should be renewed 


in the interest of the other members of his ‘annually on the rigning of a fresh yearly lease, 


“We are very loath to take action in the matter. 
Mr, Yusuf Husain Khan, as has been said before, 
is a man of ‘high family and position and in £o 
far as actual practice is concerned, it is a matter 


honourable profession . . . . . We are, there- ong that the agreement was valid and enforceable 
fore, compelled, with great regret, to remove ere though not reduced to writing 

name of Mr. Yusuf Husain Khan from the list o . ‘ sos 
Advocates of this Court” F.C. A. against decree of the District 


In view of these observations, we think Judge, Hanthawaddy , dated September 29, 
that the petitioner has been sufficiently 1932. 
punished by .having remained debarred Mr. P aget, for the Appellant. 
from practice for about the last 15 - Mr. Rodriguez, for the Respondent. 
years, We have no reason to doubt the . Cunliffe, J.—This appeal raises a short 
sincerity of the-apology he has made to -Pointoflaw. The appellants, the Syriam 
the Court. -Taking all the circumstances Land Company, sued the respondent 
into consideration, we think that it ig a Dr.J. D. Rodriguez, under a verbal agree- 
fit case in which the order might be ment to takea lease of the company’s land 
rescinded and the applicant reinstated as inthe District. Court. of Hanthawaddy. 
an Advocate. We accordingly direct that Ihe appellants claimed Rs. 12,000 with 
a copy of this order be submitted to the interest asdamages for the breach of this 
Local Government for confirmation. If agreement. The respondent in his written 
the order is confirmed by the Local Statement took his main stand on the con- 
Government, the necessary action will be tention that the provisions of the Waste 
taken for his reinstatement. If the order -Land Grant Rules in Burma forbade the 
is not confirmed, the application will Jetting of any land, to which they were 
‘stand dismissed, applicable, on any terms except on a yearly 
N, Order accordingly. lease, and that the plaintiffs who sued on a 
.three years’ lease were therefore disentitled 
to recover. At the hearing it was apparent- 
ly admitted by the respondent that Rs. 6,495 
were due and owing by him to the appel- 
lants. That sum represented the rent for 
one year of the land in question and 
interest at 9 per cent. The learned Judge 
however came to the conclusion that’ the 
remainder of the appellants’ claim, which 
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consisted of rent and interest for the two 
remaining years, was not enforceable 
because, to use his own words: 

“The agreement which was to lease for three years 
required to be reduced to writing and required 
registration, and not having been reduced to writing, 
it cannot be proved: Sections 91 and 92, Evidence 
Act The claim for damages therefore must fail,” 

Whetherthe learned Judge was right 
in thisregard is the only point we have 
to consider. Although the agreement, as 
Ihave said, was admittedly a verbal 
one, there is evidence consisting of a minute 
of the appellant company which throws 
some light upon the intention of the parties. 
This minute is of a meeting of the Company 
at which the respondent was present toge- 
ther with three of the Company's directors. 


. It is dated October 29, 1929. The 


material paragraph of the minute headed 
“lease” is as follows: 

“After some diecussionit was decided that on the 
expiry ofthe present lease the same be rénewed for 
a further period of thice years, the lease to berenew- 
ed each year ss formerly in accordance with the 
Waste Land Grant kules.” , 

Evidence before the trial Court ehows 
ihat the 1espondent, Dr. Rodriguez, had 
been in possession of the land for a consi- 


' derableė period. In point of fact he was the 


original owner of theland. Then he sold 
it tothe Company and remained their 
tenant for 20 years. They afterwards re- 
let it to him for three years on three yearly 
leases. It was towards the end of the last 
year oflease thatthe parties entered- upon 
this fresh transaction. The pleadings show 
that the existing lease between the company 
and Dr. Rodriguez at the time of the 
meeting in question terminated on 
January 31,1930. It was in evidence that 
the reason why these yearly leases were 
entered into, rather than longer leases, 
between the respondent and the company 
was at the respondent’s own suggestion in 
accordance with the Waste Land Rules, to 
which reference has already been made. 
The first of the new yearly leases was to 
comfnence on the expiration of the last 
lease of the former three. It was contend- 
ed beforeuson behalf of the respondent 
that by reason of s. 107, ‘Transfer of 
Property Act, the lease between the parties, 
ag it was in reality for three years, must be 
reduced to writing. This argument seems 


‘to have convinced the learned trial Judge, 


because as the passage from his judgment 
already cited shows, he was of the opinion 
that the agreement not having been reduced 


‘to writing, was incapable of legal proof by 


reason of ss..91 and 92, Evidence Act. 
Section 107, Transfer of Property Act, is in 
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the following terms:— 

“A lease of immovable property from year to year 
or for any term exceeding one year, Cr reserving & 
yearly rent, can be made only by a registered instru- 
ment. All other leases of immovable property may 
be made either by a registered instrument or by oral 
agreement accompanied by delivery of possession." 

The conflict between the two parties 
therefore is should this transaction between 
the appellant company and the respondent 
have been reduced to writing and register- 
ed, or was it the type of agreement which 
need not be in writing, of which the learned 
Judge ought to have accepied evidence, 
and ought not to have rejected evidence 
whereby the appellants have been prevent- 
ed from proving a substantial part of their 
damages. It appears tome that the. con- 
tract between the parties is not a lease at 
all. Itwas an agreement to take three 
yearly leases. Ifa lease for a year is not 
required to bein writing, still less need an 
agreement to execute such a lease be 
reduced to written form. I am quite 
unable to see on principle, why an agree- 
ment to execute a number of yearly leases 
should be drawn up by means ofa wrilten 
instrument; and [ know of no Indian 
Statutory enactment which deals with 
the question either directly or indirect- 
ly. There is, of course, nothing equiva- 
lent tothe English Statute of Frauds in 
British India. Itis true that the language 
of the minute referring to this agreement 
does speak of “a lease” in the singular and 
mentions “the expiry of the present lease.” 
Tt seems to me however that the minute 
must ‘beread asa whole. The qualifica- 


‘tions subsequently introducel by the 


words “the lease to be renewed. each year 
as formerly in accordance with the Waste 
Land Grant Rules” clearly define and con- 
clude the exact nature of the transaction. 

It may further be noted. thatthe learned 
Judge also observed that there is no distinc- — 
tion in essence between ‘‘an agree- 
ment to take a lease for three years” 
and “an agreement to sign three successive 
yearly leases.” In my view there is a 
very real difference. The difference con- 
sists in the intention of the parties as to 
the creation of their liabilities. Suchan 
agreement does not, of course, operate as 
a transfer of property, but only binds the 
parties one to let and the other to accept 
the lease on the named date. The basic 
motive for agreeing on yearly leases, in- 
stead of one three year’s lease, has alrea- 
dy been noticed. For these reasons, I am 
of the opinion that the learned Judge ought 
not to have rejected the evidence and 
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should have considered the remainder of 
the appellant's claim for damages. This 
appeal must therefore be allowed, and I 
think that the case should be returned to 
the District Court to consider the evidence 
as to the remainder of damages. 

Dunkley, J.—I agree that this appeal 
must be allowed and the suit remanded to 
the District Court for determination of ‘the 
question of damages. The wording of the 
minute of the Directors’ meeting of Octo- 
ber 29, 1929, is by no means clear, but it 
‘is plain from the correspondence between the 
parties, that on October, 1929 the appellant 
Company and the respondent agreed orally 
that the respondent should remain in pos- 
session of the Company’s land for a further 
period of three years as tenant of the Com- 
pany under three successive annual leases 
to be executed in the form provided by 
the Waste Land Grant Rules, and admit- 
tedly the agreement was made for three 
yearly leases, instead of for a singlelease 
for three years, at the suggestion of the 
respondent. Thelearned District Judge has 
held that an agreement totake a lease for 
three years and an agreement to sign three 
successive yearly leases are substantially 
the same, but this is not so, for the po- 
sitions of the parties in regard to one 
another and also in respect to third parties 
would be entirely different under a three 
years’ lease to what they would be under 

-three successive annual leases. But, be 
' that as it may, the learned District Judge 
has, in my opinion, fallen into error by 
not keeping clearly before “his mind the 
distinction between an agreement to lét 
and a lease. Under the law of British 
India an agreement to let for any period 
need not be reduced to writing. Of course, 
if it is reduced to writing and hasreference 
to a term exceeding one year it must be 
registered under the provisions of the 
Registration Act, but that does not affect 
the validity of an oral agreement: Rajah 
of Venkatagiri v. Narayana Reddi (1). 

The main question for determination 
therefore is whether theoral agreement of 
October 29, 1929, between the parties must 
be construed as a lease, or amounted mere- 
ly to an agreement to let. That is a 
question of the intention of the parties, 
If the intention ofthe parties was not to 
create immediately the relation of landlord 
and tenant between them, or that- some- 
thing more had to be done before the re- 
lation commenced, it is to be presumed 
that their agreement was intended to ope- 

(1) 17 M 456; 4 M L J 198 (F B). 
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Civil Procedure Code (Act V of 1908), s. 
Finding of fact arrived at without proper discussion 
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rate only as an agreement to let - and not 


as a lease. Now it is plain that there 
was no demise under this oral agreement. 


. The respondent was at the time in pos- 


session of the land under an existing lease, 
and the only construction which the agree- 
ment will bear is that ihe relationship of 
landlord and tenant should come into exis- 
tence under it only on the signing of a new 
lease atthe expiry ofthe existing lease, and 
further that the relationship should come to 
anend atthe end of each successive year and 
shouldbe renewed annually on the signing of 
afresh yearly lease. The factthat, in the 
actual event, the first yearly lease under 
this agreement was not signed until June, 
although it ought to have been signed on 
February 1, 1930 and that the respondent 
remained continuously in possession, does 


affect the true construction of the agree- 


ment. To my mind it is plain that 


‘the oral agreement of October 29, 1929, 


was merely an agreement to let and nota 
lease. It was therefore valid although 
not reduced to writing and can be enfore- 
ed. On this ground thissappeal must suc- 
ceed, and the suit must be remanded for 
a finding on the ques‘ion of damages. The 


appellant Company is entitled to a refund 


of the court-fee paid on this memoran- 
dum of appeal, and isalso entitled to the 
other costs of this appeal as against the res- 
pondent in any event. The costs in the 
original Court with follow the final event. 
N. 23 Appeal allowed. 
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JYOTINDRA MOHAN CHAKRABARTY 
AND OTHERS —PLAINTFFS - APPELLANTS 
versus 
KANAI MAHATO-—DERENDANT — 
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of evidence—Whether binding in second appeal. 

A finding arrived at by the final” Court of fact 
without proper discussion of the evidence isnot 
binding in second appeal. Dilan Singh v. Choa® 
Singh (|), Mobarak Hussain v. Syed Shah Hamid 
Hussain (2), Benkhandi Ratv. Kishori Mandal (3) 
and IswarChandra Bistu v. Hariam  Bistu (4), re- 
ferred to. 

S. C. A. against a decision of the Subor- 
dinate Judge, ‚Purulia, dated April 10, 
1931, reversing that of the Additional 
ohms Raghunathpur, dated April 14, 
1930, | ; ; 
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Messrs. Shivnarain Bose and J. C. Sinha, 


for the Appellants. 
Mr. Subal Chandra Majumdar, for the 


"Respondent, 


Judgment.—The judgment of the lower 
Appellate Court is a judgment of reversal, 
and the learned the Advocate for the respon- 
dent has practically found it impossible to 
support it, though he ‘has naturally had to 
refrain from admitting anything and has 
done his best to support it. The suit was 
fora declaration that the plaintiffs were 
entitled to direct possession of a6 annas & 

andas share in a bandh or tank, as regards 
which the Record-of-Rights showed that the 
defendant was a raiyat, with inter alia a 
4 annas interest created in 1921 by a patta 
granted by Balaram Goswami, one of the 
three men that were bought out by the 
plaintiffs in 1916 but forcibly remained in 
possession. The defendant also put for- 
ward a paita of 1923 in respect of another 


“| annas in the ‘same bandh executed by 


‘ancestral raiyati 


Jagannath Goswami, anotcer of the three 
judgment-debtors of the plaintiffs. © The de- 
fendant’s case was that the bandh was the 
' holding, and that the 


patias he took from the Goswamis which are 


referred to in the Record-of-Rights, were 
merely confirmatory pattas. l 

The learned Munsif gave detailed reasons 
for disbelieving the defendant's case and 
held that the Record-of-Rights was wrong s59 
far as the plaintiff’s share in the bandh was 

rned. 

Babu Jatindra Nath Ghosh, the learned 
Subordinate Judge who heard the appeal 
and arrived at a different conclusion, ob- 


serves in ihe first place that: l 
‘the documents (Exs. Nos 1 to 4) relied on by 


the plaintifis do not prove in any way that tke 


plaintifis purchased any share of the tank in 


dispute.” 4 
“Buk there is no dispute before me that 


what plaintiffs got by their auction purchase 
was a 6 annas 8 gandas interest in the 
mauza which prior to the plaintiffs’ auction 
purchased belonged to the three Goswamis, 
Jagannath, Balaram and Ramkinkar, and 
thatthis interes. did cover the bandh in suit. 
The learned Subordinate Judge next states 
the law, perfectly correctly when he says 


that: ; 
‘af the settlement (by some of the Goswamis) 
was made after the auction purchase, certainly 
the Goswamis who made the settlement had no 
right to settle the disputed share with the de- 
fendant at the time and the defendant could not 
aequire any right to the tank under the said 


settlement.” ' 
He then refers to ‘Ex. B, the patta 


-granted by Ramsashi Goswami, but ignores 
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the fact that the plaintiffs have not acquired 
and do not claim Ramsashi's interest in 
the mauza. He dces, however, lay stress 
on Ramsashi’s settlement and says that: 


“It cannot be supposed why Ramsashi would 
settle this tank with the defendant,” 
Ramsashi may kave had his reasons 


and wasin any case free to do what he 
liked with his interest. The learned Sub- 
ordinate Judge proceeds to refer to the 
fact that Ex. B-l, Jagannath Goswami’s 


‘patta of 1923 shows that the tank was 


in the possession of the defendant from 
before the execution of the patta and that 
Jagannath aflerwards granted the rent 
receipt (Ex. A). Here the learned Sub- 


‘ordinate Judge completely overlooks what 


has been pointed out by the learned 
that Ex. B-2 the patta 
executed by Balaram at the same time 
as Ramsashi’s contains the recital that 
the defendant prayed to the grantor for 
settlement of the bandh with him and 
that thereupon tke latter took a salami 
of Rs. 62-8 from him and let cut the bandh 
to him by means of the paita on arenial 
of Re. 1. The learned Munsif also points 
out that according to defendant the rent 
of the bandh was or had been 8 annas for 
the share of each of the four sets of co- 
shares though the patta showed Re..1. 
The learned Munsif has also expressly 
declined to attach any weight to nx. A, 
the rent receipt which l 

“looks quite fresh though it purports to’ be 
about 28 years old. The other receipts also look 
quite fresh,” 

He points out such important facts’ .as 
that the rent receipts do not- bear: any 
mark in support of the defendant’s 
allegation that they were filed before the 
survey authorities and that the collection 
papers of the Goswamis are not produced 
tosupport them. All this is completely 
ignored by the lower Appellate Court. 
After referring totherent receipts (though 
not to their appearance and to the failure 
of the party concerned to produce collection 
papers in suppcrt of them), the learned 
Subordinate Judge simply says that in 
the circumstances he cannot agree with 
the Munsif in holding that the defendant 
came into possession of the disputed share 
of the tank onthe strength of the pattas 
Exs. B to B-2:— > 

“Rather, I would hold'from the evidence adduced 
in this case that the defendant had been in 
-possession of the cisputed share of-the tank aftér 
taking settlement of the same verbally from the 


different co-sharers prior to the auction-purchase 
of the plaintiffs as alleged by the defendant ......,." 
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This can in no Sense be regarded as 
& proper discussion of the evidence and 
a finding so arrived at by the final Court 
of factis not binding in second appeal. In 
Dilan singh v. Choa Singh, 42 Ind. Uas. 397 
(1) which followed Vobarak Hussain v. Syed 
Shah Hamid Hussain(2), this Court declined 
to accept as binding a so-called finding of 
fac: which was not based on: a fair, 
honest and full consideration of the evi- 
dence. In Bankhandi .Rat v. Kishori 
Mandal.(3) their Lordships again refused 
to be -bound in -second appeal by findings 
of fact.when the lower Appellate Court 
had not considered the oral evidence at 
all. It is hardly necessary to multiply 
authorities on the point. ae ii 

The finding of the learned Subordinate 
Judge in this case asin Iswar Chandra 
Bistu v. Hariram Bistu (4) is not such as 


can be said to have been properly and 


legally arrived at. The appeal is allowed, 
the decree of the lower Appellate Court 
set aside and a fresh hearing of the 
appeal directed in accordance with the 
law. Thecosts will abide the result. 

N. Appeal allowed; 

Case remanded. 

(1) 42 Ind Cas. 337; 2P LW 183. h 

(2) 33 Ind. Cas. 509;2 P L J8; 1P LW 188; 
(1917) Pat 303. g 

(3) 61 Ind. Cas, 10:;2 P LT 17; 6 P L J 72; (1921) 
Pat. 113 

(4) 146 Ind, Cas. 375,14 P L T.6&3; AIR 1933 Pat. 
472; 6 R Pat, 206. i < 

` PATNA HIGH COURT 
Civil Revision Nos. 508 and 509 of 1931 
January 28, 1932 
l J WALA PRASAD, J. 
Mrs. HANNA ESTELLEE DEAR 
‘CHRISTIAN - PETITIONER 
Versus : 
COLIN MACGREGOR DEAR MURRAY 
— OPPOSITE Panty 

Civil Procedure Code (Act V of 1808), ss. 151, 152, 
O0. XX,rr. 1,6,0. XXIII, r. 3—Compromise petition 
—Mere order that suit should be dismissed in terms of 
compromtse— Whether disposal of suttunder the Code 
—Decree—Necessity of preparing—Defendant agree- 
ing to pay within a certain time under compromise 
—Default —Plaintiff seeking execution—Discovery of 
absence of decree—Amendment of order—Whether 
can be granted—Mandatory nature of pro.tsions of 
0. XXITI,1r.3. 

A mere order in the order sheet recording “that 
the case and suit be dismissed in terms of com- 
promise” is not the disposal of a suit under the 
Oivil Procedure Code which can -only terminate in 
accordance with the rules set forth -in O. XX, r. 10. 
It also requiresthat a decree shall be prepared and 
bear the date on which judgment was pronounced. 
The word “decree” is often misunderstood, ‘The 
order in the decree might give some relief to the 
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plaintiff or might disallow the relief claimed altoge ~ 


ther but the Court has to prepare a decree whethel 
the claim is allowed or dismissed. Tho only cas® 


where no decree need be prepared is that referred t? 


in General Ruies and Circular Orders, Vol. I, Ch. Vo 
r. 11” [p. 307, col. 1.] 

Under a compromise petition, the defendant was 
to pay a sum of money in satisfaction of the plaintiff's 
claim in three months and as security for the 
payment, -defendant handed over Government 
Promissory notes to athird party who was to hold 
the same for three months after the expiry of which 
he was fo sell the said promissory notes or so 
much of the same as might be necessary tosatisfy 
the sum or any part thereof that might have re- 
mained unpai’ at that time, The Court passed an order 
dismissing suit ia the terms ofthe compromise. The 
amount not being paid in three months, the deposi- 
ty of the promissory notes instead of selling the 
promissory notes returned them to the defendant. 
Plaintiff then proceeded to execute the decree but 
finding that no decree was passed, applied to the 
Court under ss 151, .52 for amendment of the order:: 

Held, thatthe Court could have prepared and was 
bound to prepare a decree embodying the terms of 
the compromise petition or annexing the samé 
as part of the decree and that the plaintiff was entitled 
to a decree in terms of the compromise 
petition and that on failure to realise the money after 
three months he was entitled to realize it by execu- 
S of the decree against the’ defendant; [p. <U8; 
col. 1 | 
- Held, also, that ss. 151, 172 applied to the case and 
the order of the Court should be amended. 
Brojendra Kumar Das v Gobind Mohan Das (1), 
distinguished. [ibid.] 

“The words in O XXIII, r. 3, Civil Procedure Code, 
are mandatory and it is necessary that the entire 
compromise should be recorded. [p 308, col 2] 

Although .it is within the Court’s diecretion to al- 
Jow or disallow costs, still the Court is bound to 


_ pass an order with regard to coste, : 


„©. R. P. against an order of the Sub- 
Judge, Monghyr, dated December 14, 1929, 
, Messrs. K. B. Dutt,. L. K. Jha and. P, 
Jha, for the Petitioner. 

Mr. M.K. Mukerji, for the Opposite 
Party. 


Judgment.—These two applications 
Nos. 508 and 509 arise out of- certain 
proceedings in Title Mortgage Suit No. 10 
of 1928, instituted by the petitioner, Mrs, 


. Hanna Estellee Dear Christian, wife of 


Herschell Dear’ Christian of Chupraon 
Factory in the District. of Monghyr. Mrs; 
H.E D. Murray executed a mortgage 
bond for Rs. 9900 in favcur of the 
petitioner and Miss Effie Murray, her dau- 
ghter, on’ May 10, 1922. After lapse of 
due date which was May 10,1923, a mort- 
gage suit was. instituted on February 21, 
1928, by the petitioner and Miss Effe' 
Murray. They obtained a preliminary 
decree on February z8, 1929, for Rs, 25,038, : 
Before the decree was made final an ap- 
plication under s. 151 and 0, XUVIL, 


- Civil Procedure Code, was made on August 


26, 1929, by the petitioner asking the. 
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Court to convert the mortgage decree into 
a money decree on the ground that she 


discovercd on June 10, 1929, that the mort- . 


gaged property was -already transfered 
by a deed of gift in 1862 by Mr. Her- 
sche]l Dear, father of Mrs, Murray, 
grandfather of the plaintiff, giving a 
life estate to his daughter Mrs. H.D. 
Murray and the remainder in equal halves 
to his surviving children and hence the 
mortgage was nugatory. A miscellaneous 
case was started subsequently and a 
compromise petition. was filed by the 
parties on December 7,1929. This peri- 
tion was put up on December 14, 1929 
and the Court recorded the following 
order: ik 

“Let the case and suit be dismissed in terms 
of compromise.” 

Under the terms of the compromise the 
petitioner, Mrs. H.E. D, Christian, was 
to get from the defendant, Colin Murray, 
a sum of Rs. 9,250 in full satisfaction of 
her share of the claim in suit, the pay- 
ment whereof was secured to her by 
defendant, Colin Murray, having made 
over to Mr. Leslie, Government promissory 
notes of the face value of Rs. 28,00) who 
was to hold the same for three months 
after the expiry of which he was to sell 
the said promissory noles or so much of 
{he same as might be necessary to satisfy 
the said sum of Rs. 9,250 or any part 
thereof that might have remained unpaid 
at that time. The claim of- the other 
decree-holder, Miss Effie Murray, was 
already satisfied by the defendant Oolin 
Murray by giving her a promissory note 
in satisfaction of her share in the claim 
and therefore she was nota party to this 
compromise. The petitioner, Mrs. H. 
E. Christian states that in the 
terms of the compromise’ petition she 
demands from Mr. Leslie the promis- 
sory notes but instead of giving the pro- 
missory notes to her he made it over to 
Colin Murray and the petitioner then 
måde repeated demands from Colin Murray 
to pay the decretal amount but failed to 
realize the same. Consequently she asked 
her Pleader to take out execution against 
Colin Murray. On May.20, 1930, the copy 
of the order-sheet was obtained which dis- 
elcsed as stated in the order recorded in 
ihe o;der-sheet referred to above that the 
suit was dismissed and not decreed. There- 
fore on May 29, 1930, sche made an appli- 
caticn to the Court uncer gs. Jol and 182, 
Civil Prccedure Code, for amendment of 
the order. On August 25, 1931, the Court 
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rejected the application upon the ground 
stated to be in the following terms : 

‘There was no prayer in the compromise petition 
dated December 7, 1929, to decree thesuit. Under 
the compromise petiti-o promissory notes of the 
value of Rs. z#,0C0 were mace over to Mr, Leslie 
as security for the payment of Rs 9,65) which 
according to the compromise was ,payable by the 
opposite party to the applicant: and in the event 
of default, Mr Leslie was to sell the Government 
promissory notes deposited with him or so much 
thereof as might be necessary: and out of the pro- 
ceeds of the sale the money was to be satisfied 
and Mr Leslie was to return the remaining Govern- 
ment promissory notes and auy césh balance in his 
hands to the opposite party So under the com- 
promise there was no relief to be granted by the 
Court and there was notbing to be done by the Court 
for the relization of the amount, Government pro- 
missory notes having alrexdy been deposited with 
Mr leslie and it was‘ he who was to sell them 
in theevent of defauit in the payment of the money. 
Thus the Court was, I think, right in passing an 
order dismi.sing the suit and so there is no ground 
for amendment of the order ” - 

In short the Court below justifies the 
order dismissing the suit upon the ground 
that there was no prayer in the compro- 
mise petition to decree the suit, nor was 
there any relief to be granted by the Court 
because the security in the shape of pro- 
misory notes of thé-face value of Rs. 28,000 
was deposited with Mr. Leslie for payment 
of Rs. 9,250 who was to Sell the same 
and pay the said amount to the petitioner. 
Now for the reason given by the Court 
below the words in the order: “Let the 
care and suit be dismissed in terms of 
compromise’ are also nolt-justified, The 
Court says that there was no prayer in the 
compromise petition to decree the suit, but 
there was no prayer to dismiss the suit, 
Therefore the order complained of is bad 
for the very reason stated. by the Court. 
Now it is better to set out the terms of 
the compremire petition in toto in order 
to find out what’ .the Court should have 
dcne in the circumstances- of the present 
case. The compromise petilion states : 

‘That your petitioners have come to a settlement 
of all matters in question in these suits in terms 
of their letter toMr K M. M Leslie dated Decem- 
ber 6, 1929, a copy of which is'añnexed hereto and 
that your petitioners desire that these suits be re- 
corded as compromised on the terms and conditions 
contained jn tke said letter Your petiticners there- 
fore pray that a compromise be-recorded according- 
ly. And your petitioners shall~ever pray (Sd) H. 
E. Christian Sd.) © M’ D. Murray.” 


As already stated one of the decree- 
holders, Miss Effie Murray is not a party 
tothe compromise because her claim was 
already satisfied. Ifthe Court was to dis- 
pose of the suitin terms`of ihe compro- 
mise as contended for by the Court below 
the order that the Court should have pas- 
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sed was 

“that the compromise be recorded and the suit dis- 
posed of as compromised onthe terms and condi- 
tions contained in thesaid letter (of Mr Leslie)” 


At the very outset it must be stated 
that a mere order in the order-sheet re- 
cording “that the case and suit be dismis- 
sed in terms of compromise” is not the 
disposal of a suit under the Civil Pro- 
cedure Code which can only terminatein 
accordance with the rules set forth in O. XX, 
r. 1, which says : 

“The Court, after the case has been heard, shall 
pronounce judgment in open Oourt, either at once 
or on, sime future day, of which due notice shall be 
given to the parties or their Pleaders.” g 

It also requires that-a decree shall be 
prepared and that the date on which 
judgment was pronounced. The words 
“decree” to my mind, is often misunderstood. 
The order in the decree might givesome 
relief to the plaintiff or might disallow the 
relief claimed altogether but the Court has 
to prepare a decree whether the claim be 
allowed or dismissed. In General Rules and 
Circular Orders Civil Vol. 1, Chap. 5; r.-11, 
exception is made in this respect and in 
certain cases no decree need be prepared. 
That rule says: KA 


“In suits: for money including suits upon mort- 


gage, in suits for specific movables, in suits for 
accounts -and in suits for arrears of rent, no decree 
need be drawn up if: (1) neither party has to re- 
cover any thing unless the Judge otherwise directs ; 
(2) the claim is satisfied after judgment but before 
the decree is drawa up." ; 
This isthe only exception where no dec- 


ree need be prepared and the reason is 
obvious. If neither party has to recover 
anything no decree is prepared and simi- 
larly it after the judgment the decree is 


satisied no decree is necessary. Was 
this a case coming under any of the 
aforesaid cls. (i) and (ii), r Ili? 


This leads us to the consideration of what 
were the terms of the compromise. These 
terms have been set forth in the letter 
of both parties—plaintifi and the defend- 
ant -to Mr. Leslie which forms part of the 
compromise petition. That letter of 
December 6, 1929, runs as follows: 

“We have this day ‘and in your presence settled 
the above suit on the following terms: Miss Effie 
Murray has already accepted from the defendant a 
promissory note for an amount in full satisfaction 
of her share in the claim in suit.” 

This would come under cl. (iz), r. 11 and 
no decree need be prepared so far as the 
claim of Miss Effie Murray is concerned 
for her claim has already been satisfied. 
As regards the remaining petitioner 
and defendant, Colin Murray the letter 


Bays. mg : 
“I, Mrs. H. E, Christian, agree to accept and I, 
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Colin Murray, the defendant, agree to pay the sum 
of Rs. 9,250 in full satisfaction of Mrs Christian's 
share of the claim in suit. ths payment of the 
said sum of Rs. 9,250 to be secured to me, Mrs. 
Christian, ia the following way: J, Mrs QOhristian 
agree to give Mr. Colin Murray three montha time 


‘from this date to pay me tha amount in cash; (b) 
. a8 security for such payment at three months from 
_ date I, Colin Murray, have handed over this day to 


Mr. leslie, Government promissory notes ofthe three 
per cent loan of the par -value of Rs. 23,000 to be 
held by Mr. Leslie for three months from date as 
such security, the interest in the meanwhile to be 
payable to me, Colin Murray, on presentation of the 
notes by Mr Leslie at the Monghyr Treasury; (e) 
at the expiry of the said term of three months - 
should this said sum of Rs. 9,250 or any part of the 
same remain unpaid Mr. Leslie will sell the said 
deposited Government promissory notes or so much 
ofthe same as may be necessary, and out of the pro- 
ceeds of sale satisfy the sum dus and restore the 
remaining Government promissory notes and any 
cash balance in his hands to me, Colin Murray.” 


Now the Court has misapprehended 
the terms and the effect of the compro- 
mise petition. This agreement is entirely 


- between the plaintiff, Mrs. H E. Christian, 
“and the defendant, Colin Murray; to this 
- Mr. Leslie is not a party. 
‘agrees “to accept” and the defendant agrees 
- “to. pay”: Rs. 9250. Three months’ time 
“was given by the plaintiff 


The plaintiff 


to defendant 
Colin Murray to pay the said sum tothe 
plaintiff. So under the terms of the com- 
promise petition the defendant had to pay 
to plaintiff, Mrs. H. E. Christian the sum 
of Rs. 9,250 and not Mr. Leslie as the Court 
below thinks. For the payment of the said 
sum it was Mr. Colin Murray who gave 
security by depositing Government promis- 
sory notes with Mr. Leslie and he continu- 
ed to be the owner of the Government 
promissory notes and appropriated the 
interest thereof. Now let us see if the 
last cl. (e) changes the position and ex- 
onerates defendant, Colin Murray from the 
liability to pay the sum of Rs.9,250 to 


. the plaintiff since the ‘liability is transfert- 


ed fromthe plaintiff to My Leslie. Under 
that clause in the event ofthe said sum 
of Rs. 9,250 or-any part thereof remaining 
unpaid after three months Mr. Leslie was 
to sell the Government promissory notes to 
pay. up theclaim. Thecjause is significant - 
on the point showing the continuity of the 
liability of defendant Colin Murray for it 
implies that Collin Murray “was to pay and 
was expected to pay ihe said amount or 


.a portion of it and in the event of his not 


being able to pay, Mr. Leslie was to sell 
the Government promissory notes. So the 
defendant’s liability does not: cease and 
js not in any way transferred to Mr. Leslie 


who isnot a party to the compromise. The 
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Court does not deal with this point, The 
Court below is therefore wrong in holding 
that the hability of the defendant ceased 
and it was Mr. Leslie who was’ made 
liable to pay the, Government promissory 
notes. liven if the Courts wanted to avoid 
the use of the word “decree” as it was not 
found in the compromise petition the Oourt 
could have and was bound to prepare 
a decree embodying the terms of the 
compromise petition orannexing the same 


as part of the decree and could have 
used the words: . 


“the case disposed of in terms of the compromise 
petition which are made part of the decree " 


But to my mind there is no doubt 
that the plaintiff petitioner was entitled 
to a decree in terms of the compromise 
petition and after “that failing to realize 
the money after three months from Mr. 


Leslie by sale ofthe promissory notes she 


was entitled to realize it by execut- 
ing the decree against the principal de- 
fendant Colin Murray. The case comes 
well within s3.151 and 152, Civil Proce- 
dure Code and the Court below committ- 


ed an error of jurisdiction in not amend- . 


ing the order. It must also be noticed that 
the Court has passed no order as to cosis 
while recording the orderon December 14 
1929, dismissing the suit in terms of the 
compromise petition. The ` Court did not 
pass any order as regards the costs of the 
suit as to which the compromise petition 
was silent. It was the discretion of the 
Court to allow or not to allow the GOsts, 
but the Oouri was bound to pass order 
with regard to it under the Civil Procedure 
Code, ‘Ihe order of the Court was incom- 
plete even incase of dismissal of the suit 
and a decree ought to have been prepared 
showing the amount of costs and giving 
direcion in respect thereto even where each 
party bad to bear its own costs. 

¢he learned Advocate on behalf of the 
opposite party (Mr. Colin Murray) cited 
the case of Brojendra Kumar Das v. Go- 
bind Mohan Das (1). That case is dis- 


tinguishable from the present one. In 


that case the plaintiffs fled a com promise 
petition and asked for dismissal of the 
suit, Some of the defendants wanted to 
pe added at this -stage as plaintiffs 
to continue the suit and to obtain a decree 
in their favour; the other defendants ob- 


jecied to the dismissal of the suit. The 


Court held that at that stage they could 
not be transferred from the category of de 


(I, 31 Ind. Cas JEG; 20 O W 752, 
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fendants to that of the plaintiffs and to 
continue the suit and ordered that under the 
terms of the compromise petition the suit 
should be dismissed. In this case as 
observed above the parties did not pray 
in ihe compromise petition that the suit 
should be dismisséd. They rather wanted 
that the suit be decreed in effect upon the 
terms set forth end detailed in the letter 
of Mr. Leslie annexed to the compromise 
petition as part thereof. . Refercnce may 
also be made toO. XXII, R. 3, Civil Pro- 
cedure, Oude, wihch says thas when -a 
compromise is provedto have been arrived 
at between the parties the Court shall 
order such agreement, compromise or sa- 
tisfaction to be recorded and shall pass 


“a decree in accordance therewith so far 


as it related to the suit. Now the order 
“let the case and suit Le ditmissed in 
terms of compromise” has nol in any 
way complied wilh the aforesaid statu- 
tory provision. The Court has not order- 
ed ihe compromise to be recorded which 
was expressly prayed for in the petition. 
The Court has not passed -a decree in 
accordance with the compromise petition 
so far as it related to the suit hetween 
the petitioner Mr. H. E. Christian, and the 


‘defendant, Mr. Colin Murray. The words 


in the rule are mandatory and if [ may 
say so, have advisedly been made to be 
so, Sometimes it is difficult to under- 
stand the terms of the compromise bet- 
ween the parties and iherefore it is ne- 
cessary that the entire compromise should 
be recorded. The Court has not referred 
to the -section at all in passing the order 
which is the subject-matter of revision. 
The resuit is that the order of the Court 


‘below dated Augtist 25, 193}, is set aside and 


the order dated’ December 14, 1929, be 
amended by decreeiung the suit in terms 
of the compromise petition which should. 
be embodied in the decree as part there- 
of, The revision petitionis allowed with 
costs in boh the Couris: hearing-fee 
Rs. 48 in cach case. The compromise does 
not speak of any costs and the parties ap- 
parentiy did not want anything as costs. 
he direction will be that each 
party will bear ils own costs, 
Let a proper decree be prepared capable 
of execution. It is difficult to decipher the 
word in the order sheet in question 
which is said to he ‘dismissed.’ The 
Court has only commenced the word with 
“qd? and then drawn a straight line and 
curved it at the end like “d.” So it ma: 


‘be said that thesc are two “dds”, one at 
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the beginning and one at the end. The 
intermediate space between ihe two letters 
is simply a straight line. It is difficult 
to say whether it is “decreed” or ‘‘dis- 
missed:” What is noticeable is that the 
Court writes a legible hand in tbe order 
sheet and in this oder also the words 
are all distinct and readable except the 
word which is said to te “dismissed. ’ 
How this d d ‘has been like that is 
very difficult to understand except that 
the Court was : doubtful unless the order 
should be to dismiss or to decree. An- 
other thing noticeable in this caseis that 
the table of contents of the suit did not 
note the compromise petition andit seems 
that it has been added subsequently as 
No. 39 shows the petition of compro- 
mise. But the paper attached to the re- 
cord and sent with it to this Court is 
not the petition of compromise but the 
letter to Mr. Leslie which is an annexure to 
the compromise petition. The certified copy 
of the compromise petition was taken by the 
parties about September, 1931 and soon 
after that their’ revision petition was filed 





here. Let the compromise petition be 
found out and made a part of the suit 
record, 


N. Order set aside. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 250 of 1932. 
June 16, 1933 
Ba U, J.. 
GUNU MEAH— APPELLANT 
E Versus 
BEGUMAH BIBI AND ANOTHER — 


RESPONDENTS 

Muhammadan Ltw—Husbandand wite—Suit for 
restitution of conjugal rights- Cases and counter- 
cases between husband and wife—Charge of adultery 
— Court may refuse resti'ulion - 

In a suit for restitution of conjugal rights by a 
Muhammadan husband against his wife it was not 
expressly stated in the judgment of the lower 
Qourts that on account of the cruelty of the hus- 
band it would be unsafe for the wifeto go to the 
husband, but it appeared that the husband had 
accused the wife of adultery and that there were 
some cases and counter-cases be:ween the parties in 
the Civil and Criminal Courts: 

Held, that under the circumstances it would not 
be proper to pass a decree in favour of the husband 
for restitution of conjugal rights. Hamid Husain v. 
Kubra Begam (1), referred to 

§.C. A. against decree of the District 
Judge, Hanthawaddy, dated November 16, 
1932. 

Mr. P. B. Sen, for the Appellant. 


Mr. J. B. Sanyal, for the Respondents. 
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Judgment.—-This appeal arises out of à 
suit fled by the pluintiff-appellant for 
restitution of conjugal rights. ‘the plain- 
tiff-appellant and the defendant-respondent 
are Muhammadans. They became man 
and wife in 1929. At the time of the 
marriage the plaintiff-apppellant had alrea- 
dy two wives. The first wife was in Chit- 
tagong while the second wife called Noorbt 
wasliving with the plaintiff-appellant at 
Syriam. After the marriage the defendant- 
respondent’ went and lived with the plain- 
tiftappellantand his second wife Noorbi. 
A month or so later the defendant-respond- 
ent returned to her mother and refused to 
go back to the plaintiff-appellant. She 
alleged that while she was living together 
with the plaintiff-appellant and his second 
wife Noorbi, she had been treated 
cruelly by them. She said that unless she was 
allowed to live in a house of her own, she 
would not cohabit with the plaintiff appel- 
lant; whereupon an agreement, Ex. 2, 
was executed and the plaintiff-appellant 
engaged two rooms, one for the defendant- 
respondent and the other for the mother 
and step-father of the defendant-respondent. 
The plaintiff-appellant usedto pay visits to 
the defendant-respondent occasionally. 
This went on up to a week or so prior to the 
institution of the present suit. After the 
plaintif-appellant ceased vistting the 
defendant-respondent, he sent a lawyer's 
notice asking her to come and live with 
him, Sherefused, whereupon the present 
suit wasinstituted. These facts are now - 
not in dispute. 

Oneoftbe pleas taken in -defence was 
that the plaintiff-appellant had treated the 
defendant-respondent very cruelly and that 
it would not be safefor her to go back to 
him. On this plea both the lower Courts 
found that the plaintifi-appellant treated 
the defendant-respondent crueliy. This is a 
finding of fact, but the learned Advocate for 
the plaintiff-appellant contends that though 
the finding ison facts and concurrent yet, 
ag it is perverse in that there is no evidence 
to support this finding, I muss not accept 
it. Itistrue that the evidence of the two 
independent witnesses, Ma Chit May and 
her husband, is not quite clear and definite 
to prove the cruelty on the’: part of the 
plaintiff-appellant, but there is the evi- 
dence of the defendant-respondent her- 
self supported by that of her mother to 
prove that the plaintiff-appellant beat 
her rather severely from time to time up 
to about seven days prior to the’ institution 
of the suit, and this evidence has been 
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believed by both the lower Courts and I 
must accept it. 

It is next contended that even if there 
was Cruelty on the part of the plaintiff- 
appellant as alleged, it had been condoned 
in that the défendant-respondent used to 
allow the plaintifi-appellant to come and 
visit her from ‘time to time and that there- 
fore the acts of cruelty, even if proved, 
should not be taken into account in con- 
sidering whether the plaintiff-appellant 
is entitled tothe assistance which she now 
seeks from the Court. Further it is urged 
that even if the alleged acts of cruelty 
be proved, yet, as the finding of the 
lower Courts is defective in that it does not 
say, because of the cruelty on the part of 
the plaintiff-appellant, that it would not be 
safe for thedefendant-respondent to return 
to him, this Court is at liberty to go 
behind that- finding and see for itself whe- 
ther on the materials on record it would 
be safe for the defendant-respondent to 
return to her husband. - It is true that both 
the lower Courts have not said in their 
judgments that it would not be safe for 
the defendant-respondent to go back to the 
plaintiff-appellant because of cruelty on his 
part, but judging from the trend of their 
judgments and the fact that thev refused 
to render assistance to the plaintiff-appel- 
lant, it is clear to my mind that their 
finding wasthat it would not be safe to 
compel the defendant-respondent to return 
to her husband because of cruelty on his 
part. Assuming that there is substancein 


the contention put forward by the learned: 


Advocate for the plaintiff-appellant that 
because of the deiective nature of the 
finding of both the lower Couris this Court 
is at liberty to go into the guestion as 
to whether it would be safe for the defend- 
ant-respondent to go backto her husb- 
and, then [am ciearly of ` opinion that 
judging by the fact that the plaintiff- 
appellant treated the defendant-respondent 
cruelly from time lo time and judging by 
the’strained relations now existing between 
the parties it would not be safe for the 
Court to order the defendant-1espondent 
to return to her husband. 

The learned Advocates for both the 
parties admit that since the institution of 
the present suit there have been four 


cases, both criminal and civil, instituted’ 


between the parties,-The plaintiff-appellant 
brought a charge of adultéry against the 
step-lather of the defendant-respondent, 
alleging {that he (step-fai her) committed 
adultery wilh his wife, the defendant- 
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respondent. As a counterblast to that 
Charge the defendant-respondent filed a 
suit for defamation against the plaintiff- 
eppellant. In addition to those two cases, 
the defendant-respondent has filed a civil 
suit for recovery of dues which she alleges 
she is entitlted to: vide the agreements 
Exs. 1 and 2. She has-also applied for. 
maintenance of herself and her child. 

In view of the fact that 
appellant has already brought a charge of. 
misconduct against the defendant-respon- 
dent and in view of the fact that the 
defendant-respondent has already instituted 
SO many cases, both cirminal and civil, 
against the  plaintiff-appellant, I ask his 


u8IO - 


4 


the plaintiff- - 


learned Advocate why he (plaintiff-appel- - 


lant) has not chosen to divorce her as he 
is entitled to under the Muhammadan law. 
His learned Advocate frankly -admits that 
if he exercises his right of divorce con- 
ferred on him by the Muhammadan law 
he may be at a disadvantage, when 
meeting the claims of the defendant- 
respondent. He further admits that if he 
succeeds in this suit and if the defendant- 
respondent is ordered to return to him 
then the suits which are now being institut- 
ed against him would have. to be with- 
drawn and that there would bè nothing 
for him to bother about. In view of this 
frank admission cn the part of the learn- 
ed Advocate for the plaintiff-appellant and 
in view of the finding of both the lower 
Courts that the piaintiff-appellant treated 
the defendant-respondent cruelly, the 
question is: whether it would be safe 
for the defendant-respondent to- be ordered 
toreturn to the plaintiff-appellant. This 
point is in a way covered by the decision 
in the case of Hamid Husain v. Kubra 
Begam (1). The head-note of the case is in 
these terms: l 

“Ina suit bya Muhammadan husband against his 
wife | for restitution of conjugal rights it was found 
on issues remitted by the High Court that there was 
no very satisfactory 
cruelty, but that the parties were on the worst 
possible terms, aud the reasonable presumption was 
that the suit was brought for the purpose-of 
getting possession of the defendant's property. 
There had been a good deal of ill-treatment short 
of physical cruelty, and the Court was of opinion 
that by 8 return to her husband's - custody the 
defendant’s health and safety would be endangered. 
In these circumstances the High Court refused to 
interfere with the decree of the Court below 
dismissing the suit.” 7 Mea 

I respectfully | agree with. these views 
and I hold that the. appeal tails and- it 


(1) 44 Ind. Cas. 728; A IR 1918 All, 235; 40 A 


evidence of actual physical- 
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‘is dismissed wilh costs three gold mohuras. 
A. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 10of 1927 
January 23; 1933 
CURGENVEN AND SunvaBamCuetty, JJ. 
~- BAPPU alias M. P. KADER BATCHA 
SAHIB — Duarenpant— APPELLANT 
versus 
DHURVAS M. VENKATACHALAPATHI 
AYYAR LAKSHMANA AYYAR & Sons 
AND OTHERS—-PLAINTIFFS AND OTHERS 


—DEFENDANTS RESPONDENTS 
‘Tamtiation Act (IX of 193}, Seh. I, Art. 132— 
ortgage—Default clause entitling mortgagee to 
sue on default to pay interest—Suit within twelve 
years of termination of period but beyond twelve 
years of default to pay interest—Suit, if within 
izme—Morigage—Sale of property subject to two 
morigages— Purchaser directed to discharge both — 
Discharge of only earlier mortgage—Suit by mort- 
gagee— Subrogatton—Transfer of Property Act (IV 
of 1882), s lil. ~ > 

A mortgage deed recited that the principal 
amotnt was payable within two years, while the 
interest was payable at the end of each month and 
in case of default in the payment of interest, com- 
pound interest at a much higher rate and also the 
principal and interest would become payable De- 
fault was made inthe payment ofthe first instal- 
ment of interest The mortgagee instituted a suit 
for the sale of tue mortgaged property within twelve 
years from date fixed for payment of principal but 
beyond 12 years from the date of default of 
payment of interest : 

Held, that the period of limitation for the suit 
should be computed only from the date of the 
expiry of the term of the mortgage and the clause 
empowering the mortgagee to sue on default must be 
desmed to have, been inserted exclusively for the 
benefit of the mortgagee, and as such, it gave bim 
an option to enforce the security at once or to stand 
by his investment for the full term of the mortgage, 
and that the mortgagee had the option to sue 
within the period of limitation allowed by law 
computing 1t from the date of default in payment of 
interest or from the cate of default in the payment 
of principal and interest. Lasa Din v. Gulab Kunwar 
(1), applied _[p. 311, col 1] 

The purchaser of a property subject to two mort- 
gages was directed by the sale deed to discharge 
them both but he discharged only the earlier of the 


two. The mortgagee filed a suit for sale: 
Held, thatthe purchaser was entitled to be 
subrogated tothe position of the first mortgagee 


whose mortgage he had discharged. Malireddi 
Ayydareddi v. Adusumi'li Gopalakrishnayya (3), re- 
ferred to. [p, 314. coi. 1.] : 

A. against the decrea.of the Court of 
the Subordinate Judge, Madura inO. S. 
No. 8l of 1925.. ` , 


Mr. Watrap 5. Subramania Ayyar, for the 
Appellant, 

Mr. T. S: Venkatesa Ayyar, for the Res- 
pondents. 
--Judgment.—The 3rd defendant has 
preferred this- appeal against the mort- 


& 
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gage decree passed by the Subordinate 
Judge of Madurain a suit brought by 
plaintiffs Nos. 1 to 3 (now respondents Nos. 
l to 3). These plaintiffs are members of 
anundivided Hindn family carrying on 
money-lending business under the name 
and siy'e of Dhurvas M. Venkatachalapa~ 
thi Ayyar, Lakshmana Ayvar and sons, 
Their ancestors were calrying on the same 
business which is continued by the plain- 
tiffs’ guardian, in the same way: The suit 
was orginally instituted in the name of 
that firm as represented by the present 
lst plaintifi as oneof its partners. Objec- 
tion w&s taken by the 3rd defendant on 
the ground that the snit was not main- 
tainable in the name of the firm but it 
should have been filed by all the three 
plaintifis in whose favour the assignment 
of the Suit mortgage was effected under 
Ex. B. Later on, the present plaintiffs Nos. 
2 and 3 were added as supplemental plain- 
tiffs on August 17, 1926. It was contended 
by the3rd defendant in the lower Court, 
that the suit as framed originally was 
not maintainable and that after the ad- 
dition of plaintiffs Nos. 2and 3 the suit 
should be deemed tc be barred by limita- 
tion. The learned Subordinate Judge 
found that the suit as framed at first is 
maintainable and therefore it was not 
necessary for him to consider at length 
the other question whether the suit is 
barred ‘by limitation or not after the ad- 
dition of plaintiffs Nos. 2 and 3. In our 
opinion much of this controversy would be 
obviated if regard be had to the termsof 
the suit mortgage deed Ex. A and the 
question of limitation be considered in the 
light of the recent decision of the Privy 
Council reported in Lasa Din v. Gulab 
Kunwar (1). The terms of Ex A are ex- 
actly similar to the terms of the bond 
which was the subject of consideration in 
their Lordships’ judgment. In the present 
case Ex. A recites that tha principal 
amount is payable within two years, while 
the interest is payable atthe end of each 
month and in case of default in the payment 
of interest compoundjinterest at amuch high- 
er rate and also the principal and interest 
will become payable. As stated in the plaint 
default was made in the payment of even 
the first instalment of interest. Cause of 
action is said to have arisen for this 


suit on June 22, 1914, the date of defantt 

(1) 138 Ind. Cas. 779; 7 Luck, 442; 36 L W 916. 
S OWN 638;Ind Rul (1932) PO 251; 63 MLJ 
187; (1932) M W N 912; AIR 193? P O2)7:350 W 
N 1017; 560 LJ 237, (1932) ALJ 913; 31 Bon. 
L R 1600; 59 T A 376 (P O) : 
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in payment of interest and also on May 
29 1916, the date of default in the pay- 
ment of principal and interest. The 
argument advanced on behalf of the ap- 
pellant is that the suit should have been 
tiled within 12 years from the date ot 
the first default namely June 22, 1914. If 
this position is correct then the suit should 
have been filed within 12 years from that 
date. In that case ifthe addition of plain- 
tiffs Nos. 2 and 3 was also necessary the 
suit must be deemed to have been filed 
by all the plaintiffs on August 17, . 1926. 
That would be more than 12 years from 
the date of the cause of action namely, 
June 22, 1914. But the principle of the 
decision referred to above isclear on this 
point and in a case like this the period of 
limitation for the suit should be computed 
only from the date of the expiry of the terms 
of the mortgage and the clause empowering 
the mortgagee to sue on’default.must be 
deemed to have been inserted exclusively 
for the benefit of the mortgagee and as 
such it gives him an option io enforce the 
security at once or to stand by his investment 
for the full term of the mortgage. The 
mortgagee has thus the option to sue within 
the period of limitation allowed by law 
computing ib either from June 22, 1914 
or from May 22, 1916. The question for 
consideration is whether he has unequivo- 
cally elected to sue on the basis of the 
first default in the payment of interest 
and therefore precluded himself from com- 
puting the period of limitation from ithe 
latter date, namely, May 22, 1916. We 
find in para. 9 of the plaint that 
both these dates are given as the dates 
on which the cause of action arose. The 
mere fact that in the plaint compound 
interest is caleulated even from the date 
of the frst default in payment of interest 
does not necessarily indicate that the option 
given to bim of suing within the period 
of limitation calculated from the expiry 
of the term fixed forthe payment of prin- 
cipal has been waived. In case of default 
in ihe payment of interest he had two 
courses open to him. The first is toclaim 
compound interest and the second is to 
wait and sue on the basis of the default 
in payment of the principal within 12 
years fiom that date. The conflict of de- 
cisions on this question has been set at 
rest by the decision of the Board and that 
ig a clear authority against the contention 
that the suit must be deemed to have been 
barred on August 17, 1926, when plaintiffs 
Nos, 2and 3 were added as supplemental 
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plaintifs. That being so it is unneces- 
sary to consider the other question whe- 
ther the suit as originally framed is main- 
tainable or not. We therefore do not 
propose to déul with that question as it 
is clear.that.even in the amended form 
the suit is not barred by- limitation. 
The further contention pressed on behalf 
of the appellant is that there was a sel- 
tlement of - the amount due. under this 
suit bond by the original mortgagee one 
Sesha Ayyar (P. W. No.3) with the mort- 
gagor Chockalingam Asari on .or. about 
January 15, 1916, a few days before. the 
sale of the house item No. 1, by the 
mortgagors in favour of one Packiri Row- 
then, the father ofthe 3rd defendant. The 
case setup for the 3rd defendant rests 
upon Ex. III which is a chit purporting 
to have been signed by Sesha Ayyar and 
which is said to have been written ‘by 
his 2lerk whois now dead. The genuine- 
ness of this receipt is attacked: on the 
side of the plaintiffs and thereis no doubt 
that the burden of proving the truth of Ex. 
IIL is upon the 8rd'defendant. ‘The lower 
Court has dealt with this question in para. 9 
of its judgment and in ouropinion it has 
given satisfactory reasons for disbelieving 
the genuineness of the .alleged settlement 
and of the chit Ex. LII. Plaintiffs’ Witness 
No, 3 denies the truth ofthe signature in 
Ex. III though he admits that ‘the sig- 
nature therein looks like his. The case 
set up for the defence rests mainly on 
the evidence of D. W. Nos. 1 and 2. Ac- 
cording to their version the 3rd defendant's 
father Packiri Rowthen was anxious to 
purchase this house from Chocklingam 
Asari and was negotiating for its purchase 
for sometime before the date of the’ sale 
deed Ex. VIL. It is said that the amount 
due under the mortagage bond Ex. A had 
to be ascertained from the mortgagee as 
the discharge of that debt was taken to 
be one of the items of considération for 
the sale. Exhibit III recites that a sum 
of Rs. 2,000 wasdue forthe principal and 
certain payments amounting to Rs. 396 
tha; the amount of 
principal and balance. of Interest due on 
that date was only Rs. 2,000-10-6. One 
important circumstance ‘is that:though the 
suit bond prevides for payment of com- 
pound interest at a higher rate in case 
of default in payment of interest Ex. II 
states thatthe compound interest was en- 
tirely given up and the account was made 


-on the basis of simple interest at l per 


cent, per mensem, Neither did.the 1s! 
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defendant nor the Kariastan of Packiri 
Rowthen who have given evidence in this 
case make mention of any talk between 
the mortgagor and the. mortgagee about 
the: remission of’ ‘compound interest.. In 


“ the sale deed x. VIL which was taken a few | 


“days after-the alleged execution of the chit 
- no specific reference has been mace to this 


-voucher. - It is rather curious why all refer- - 


ences tothe passing of this voucher by the 
mortgagee should have been omitted. The 
lower Court has rightly commented upon.the 
omission of Packiri Rowthen to insist 
upon the attestation of the mortgagee to 
the sale deed Ex. VII. Ifthat precaution 
had been taken much of this trouble could 
Have been avoided. ` But the explanation 
for the omission offered on ‘the 3rd defen- 
dant’s side is that this purchase by Pac- 
kiri Rowthen was made without the know- 
ledge of P. W. No. 3 whom they suspected 
to be competing for this purchase. That 
may beso.’ But such a course of conduct 
is incompatible with the fact relied on 
by the defence namely that Packirl 
Rowthen’s own Karastan (D. W. 
No. 1) accompanied Chockalingam Asari 
when he wanted the morigagee to have 
the chit Ex. IJ] mentioning the amount 
due under the bond. Obviously, D. W. No.1 
had no business to participate in this 
matter unless he was also interested in 
securing this voucher on behalf of his 
master. The very object which Packiri 
Rowthen is said to have had in this 
purchase would be frustrated by his 
Kariastan going along with Chockalingam 
Asari to ascertain the amount due under 
the mortgage bond. That being Bo, the 
present version of D.W. No. 1 is suspicious 
and Ex. III was not obtained in tke 
manner alleged by the defence. It is 
argued on behalf of the plaintiffs that the 
very : notice issued. by Packirl Rowthen 
some days after the purchase (Ex. V) 
does not make a specific reference to any 
voucher given by the mortgagee with his 
signature. But it is simply stated that 
a sum of Rs. 2,000 was due to the 
mortgagee as per his account in respect 
‘of the hypothecation bond. In reply to 
this notice there was an emphatic denial 
of the truth cf the allegation. One 
would expect that at least after such a 
denial, Packiri Rowthen would have come 
forward witha frank disclosure of the 
voucher having been given by the mort- 
gagee and confronted him with it.. No- 
thing of the kind was done. It was 


more thanayearafter the date of the 
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gale deed Ex. VII, that this chit Ex II 
found its way into the Official Receiver's 
office, where it seems to have been filed 
on. January 18, 1917. If this voucher 
was really obtained even before the 
execriion of the sale deed Ex. VII, it is 
difficult to account for the difference in 
the. details of payment set ‘forth in the 
sale deed Ex. VII and in Ex. II. Exhibit 
VlI would show that not only the bullocks 
but also the cart was sold- to the mortgagee 
for a certain amount in partial discharge 
of the Emortgage debt, whereas Ex. III 
does not make any mention of the sale 
of the cart but only of the bullocks. Ex- 
hibit V isin marked contrast with a later 
notice sent to the present plaintiffs in 
reply to their demand for the payment 
of the suit debt after they became the 
assignees of the suit mortgage bond. 
That notice is Ex. J, in which specific 
reference is made to the execution.of this 
voucher by Sesha Ayyar and the full 
particulars of this chit are also men- 
tioned in it. We have also the fact 
that Chockalinga Asari was in heavily 
involved circumstances at the time of 
the sale under Ex. VII and was hard- 
pressed for money. Some time after the 
execution of this sale deed, he actually 
filed a petition for being adjudicated 
an insolvent. It is extremely likely that 
it was to his interest to represent to the 
purchaser as regards the amount due 
under the mortgage band in question 
in such a manner as io minimise the 
burden as far as possible. We are not 
prepared to go to the length of saying 
that Packiri Rowthen was a party to 
the getling up .of this voucher Ex. ITI, 
It may be that Chockalinga Asari got up 
this voucher in order to convince the 
purchaser about the amcunt due under 
the bond, if it really came into existence 
before the date of Ex. VII, orit may 
be that it was got up at a later stage 
when Chockalinga Asari felt the necessity 
for it in order to carry out his own 
plan. It is not possible for us to 
conjecture when exactly this document 
could have been brought into existence. 
Suffice it to say that we have grave 
doubts about the genuineness of Ex. 
Ill and we are not prepared to differ 
from the conclusion arrived at by the 


lower Court on this point. If Ex. lll 
is not reliable and cannot be acted 
upon, the question whether. Packiri 


Rowthen expressed his readiness and 
willingness to pay the amount of Rs..2,0.0 


914 
as stated in Ex. V and whether he 
even tendered this sum or not is of 
jittle or no importance. As matter of 
fact, an amount much more than what 
js stated inthe sale deed Ex. VII was due 
to the mortgagee and therefore the question 
of the alleged tender becomes immaterial. 

There remains another contention raised 
on behalf of the appellant and that is, 
that by reason of Packiri Rowthen having 
discharged a mortgage prior to the suit 
' mortgage as undertaken at the time of 
the sale under Ex. VII, the 3rd defendant 
must be given priority, by being 
subrogated to the position of the 
earlier mortgagee to the extent of the 
sum paid by him together with subsequent 
interest. He has proved the discharge 
of the prior mortgage debt by proving 
the endorsement on the mortgage “bond 
Ex. VJ. This payment was made on 
June 13, 1916. There is no doubt that 
it is aprior mortgage. What the learned 
Subordinate Judge has stated is that the 
srd defendant would not be entitled to 
priority by reason of this discharge, inasmuch 
as Packiri Rowthen had undertaken to dis- 
charge this mortgage as wellas the suit 
mortgage under the contract entered into 
with the mortgagor. Reliance was placed 
on the decision in Peria Thiruvadi 
Ayyangarv. Pokutti Janaki (2). We are of 
opinion that that decision rested uponthe 
particular circumstances of that case. The 
mortgagor with whom that contract was 
made and who was also a party to the 
suit asked the Court to enforce that 
covenant and direct the purchaser to pay 
the amount of the later mortgage of the 
plaintiff without claiming a prior lien. In 
this case, there was no such requisition 
made by the mortgagor. 
hand, the decision of the Privy Council in 
Malireddt Ayyareddi v. Adusumilli Gopala 
Krishnayya (3), is clear on the 
point. The observation (at p. 198%) of 
their Lordships is that in cases like this 
it is t the benefit of the owner that the 
proceedings should be deemed to be a 
purchase and not a redemption and no 
reason appears why it should not he 
assumed that he intended to act in 


(2) 75 Ind. Cas. 1013; 18 L W520, 45 M LJ 693; 
A I R 1924 Mad. 103. 

(3) 79Ind Cas 592; 47 M190; 19 L W 215 22 A 
LJ 45:46 M LJ 164; A IR192L P C 36; 23 Bom 
L R 294; 74 MI.T1; 2 Pat LR99;100 GALAR 
26%; -1924) MW N 290; 39 OL. J £01; ROWN 
1025; 51 IA 140; L RS A P C 49:1 OWN 27 
(P ©). i l EESE 
*Page of 47 M—| Ed]  ~ ; = 
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the wus məst beneficial to himself. 
Adopting this principle we have to hold 
that in the present case it is certainly to 
the benefit of ° the purchaser to keep 
alive the first mortgage which he discharged 
out of the purchase money. It seems to 
us that this principle which has had re- 
cognition in a seriea of decisions should 
be applied to the pre-ent case and there 
are no special circumstances which war- 
rant a deviation from that principle. We 
therefore hold that the 3rd defendant who 
now stands in the shoes of the purchaser 
is entitled to be subrogated to the posi- 
tion of the first mortgagee by reason of 
the payment of Rs. 290 in discharge of 
that mortgage.’ The contention on behalf 
of the appellant that tbis sum should 
be allowed to him together with subse- 
quent interest seems to -us to be unten- 
able. Ever since the purchase under Tx. 
VIL the purchaser and his successors 
have been in possession and enjoyment 
of the properties covered by the sale deed. 
That being so, the claim for subsequent 
interest is obviouly untenable. The 3rd 
defendant would therefore be entitled to 
Rs. 200 alone and nothing for subsequent 
interest. 


One other point requires short notice. 
One of the items of the, mortgaged pro- 
perties is the right to recover a prize in 
a chit transaction. It appears that that 
right was also hypothecated under Ex. A 
along with two items of immovable prop- 
eruies. Unless: it is proved that the 
original mortgagee (P. W. No. 3) actually 
recovered this sum, there is no force in 
the contention that there should be a 
proportionate abatement in the present 
claim inas much as it is enforced against 
the other two items alone. As found by 
the lower Court, there is absolutely no 
proof that P. W. No. 3 ever collected 
this sum. That being so, the contention 
put forward on behalf of the appellant 
is without substance, 


The main contentions put forward by 
the appellant have failed. We are inform- 
ed that during the pendency of this 
appeal the mortgaged properties referred 
to in the plaint schedule have been put 
up in Court auction and also purchased 
by the plaintiffs themselves. Tt is not 
therefore possible to provide for the payment 
of Rs. 200 to the 3rd defendant by direct- 
ing the payment of the same out of the sale 
proceeds, There should be a direction now 
to the plaintiffs to pay this sum of 
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Rs. 200 to the 3rddefendant which would 
operate as a decree in his favour. 

In the result, the appeal fails in the 
main and the only.direction we should 
give is that the plaintiffs should 
pay the aforesaid sum of Rs. 200 to the 
3rd defendant with subsequent interest 
thereon from this date at 25 per cent. 
per mensem. Ths appellant should pay 
the costs of respondents Nos. 1 to 3 in 
this appeal and bear his own. 

A. | Appeal dismissed. 
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RANGOON HIGH COURT 
Civil Regular No. 500 of 1932 
May 31, 1983 
CUNLIFFE, J. 
CALICO PRINTERS’ ASSOCIATION, 
LTo.— PLAINTIFFS 
VETSUS 
Hajee YUSOOF FATEH MAHOMED 

| AND OTHERS— DEFENDANTS 

Patenis and Designs Act (II of 1911), s. 53 -Ques- 
tion’ of actual damages 11 allotieng penalires— 
Notice under s. 53 (2) \b) warning defendant of his 
liability—Importance of— Whether should rigidly fol- 
low words of the siatute. | 

When a notice under s 53 (2) (b, Patents and 
Designs Act, is sent to the defendants warning them 
of their liability, ib is not necessary that the words 
of the statute should be rigidly followed, if the 
defendants were nob under any misapprehension 
when they received the notice. 

The Gourt should seriously consider the question 
of actual damage when allotting penalties for the 
various offences under s, 53. 


Messrs. Clark and Surridge, for the Plaint- 
ifs. 

Messrs. McDonnel, Clifton and Hartnool, 
for the Defendants. 

Judgment.—The defendants in these 
three consolidated actions are respectively 
Hajee Yusoof Fateh Muhammad, Noor 
Muhammad Yacoob and Joosab Yacoob. The 
plaintiffs are the Calico Printers’ Associa- 
tion Ltd.. All the parties deal in piece- 
goods, the. plaintiffs being a limited com- 
pany carrying on business in the United 
Kingdom, and the three defendants being 
traders in the Rangoon market, to be exact, 
mainly inthe Suratee Bara Bazaar and 
elsewhere. The actions which are brought 
against these defendanis are based upon a 
section contained in the Indian Patents and 
Designs Act of 1911: The section in ques- 
tionis s. 53 and T propose to read the mate- 
rial portions of that'section. Section 53 is 
headed, “legal proceedings”, and is in the 
following terms: . 

“ıl) During the existence of copyright in any 
design it shall not be lawful for any person (a) 
for the purpose of saleto apply or cayse to he 
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applied to any article in any classof goods in 
which the design is registered, the design or any 
fraudulent obvious imitation thereof, except with 
the license or written consent of the registered 
proprietor, or to do anything with a view to enable 
the design to beso applied; or, (b) knowing that the 
design or any fraudulent or obvious imitation 
thereof has been applied to any article without 
the consent of the registered proprietor, to publish 
or expose or cause tobe published or exposed for 
sale of that article: (2) if any person acts in 
contravention of this section, he shall be liable for 
every contravention; (a) to pay to the registered 
proprietor ofthe design a sum not ex2eeding 
500 rupees recoverable asa contract debt 
or (b) ifthe proprietor elects to bringa suit for 
the recovery of damages for any such contraven- 
tion, and for an injunction against the repetition 
thereof, to pay such damages asmay be awarded 
and to be restrained by injunction. Provided that 
the total sum recoverable in respect of any one 
design under cl. (a) shall not exceed Rs. 1,000; (3) 
when the Court makes a decree in a suit under 
sub-s (2), it shall send a copyof the decreeto the 
controller, who shall cause any entry thereof to be 
made in the register of designs.” | 


_ The whole of that section is characterised 
in a sidenote tothe text as “Piracy of Re- 
gistered Designs.” It will beseen that per- 
sons complaining of any offence under this 
section have two courses opento them, but 


the plaintiffs here have selected to take the 


course provided under sub-s. (2), para. (a). 
They claim as damages from the defend- 
ants in each case the maximum penalty of 
Rs. 500: in the first case, twice over; in the 
second case twice over; and in the third 
case twice over and once; each maximum 
penalty being in regard to an alleged 
offence under the section. Actions under 
the Patentsand Designs Act are rare in 
this country. In nearly nineyears of sit- 
ting inthis Court Ido not remember one 
having been brought beforeme. It is inter- 
esting to note that this particular Indian 
Statuteis, to-all intents and purposes, a re- 
pruduction ofasimilar English Statute, 
the Patents and Designs Act of 1907. There 
are, of course, provisions in the Indian 
Act which apply to local conditions. - It is 
to be observed that under s. 46 the Patent 
Office has to keep a register of degigns 
wherein shall be entered tha names and 
addresses of proprietors of registered de- 
signs, notifications of assignments and of 
transmissions .of registered designs and 
such other matters as may be pres- 


cribed; and s. 72 of the Act directs 
that:— 


_ copies of all specifications, drawings and amend- 


ments left atthe Patent Office after the commence- 
ment of this Act............ shall be transmitted as 
soon as may be, after they have been accepted or 
allowed at the Patent Office, to tbe Governor-of 
Fort Saint .George in Council, the Lieutenant- 
Governor of Burma, and to such other authorities 
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as the Governor General in Council may appoint in 
this behalf, and shall be open tothe inspection of 
any person at all reasonable times at places to be 
appointed by those authorities.” 

It is, I believe, common knowledge that 
the present Patent Regisier and the register 
of designs, which is ancillary to it, is kept 
in Calcutta, I have not been.able to as- 
certain wheth’r the :mandatory provisions 
under s. 72 of the Act, have ever’ been car- 
ried out inthis country, but from inquiries 
I have made in the . case it appears. that 
anyone seeking to examine the register 
of designs has perforce to instruct someone 
in Caleutta toact on his behalf. 


The actual complaint against the defend- 
antsis that ihey have been selling piece- 
goodswhich are fraudulent. imitations of 
certain registered piecegoods, the property 
of the plaintiffs, and that they have- done so 
after notice had been given to the defend- 
ants by the representatives of the plaint- 
iffs of their rights inthe aforesaid register- 
ed designs. Jt is mentioned in all three 
plaints that on May 12, 1932, letters were 
sent to the defendants calling their atten- 
tion to the plaintiffs’ ownership of the de- 
signs and taking exception tothe defend-. 
ants dealing in the imitations. It is also 
mentioned in the plaint thatafter these 
protests had been sent to the defendants, 
the defendants displayed and actually 
sold the imitations concerning which com- 
plaint had beenmade. The answer which 
the defendants all make intheir written 
statements is on theselines: They now 
admit - which they did not do when the 
pleadings were first® on the file-that the 
piecegoods in question are imitations of 
the plaintiffs’ plecegoods. They alldeny 
however, that after they had received the 
written notices they ever sold the goods at 
‘their places of business or at al), and there 
is a further plea in the alternative that 
even if they did sell, which they deny, the 
written notice whichthe plaintiffs caused 
to besent wasnota sufficient notice with- 
in the terms ofs. 53 (2) (b). It will thus he 
seen that I have to decide substantially two 
questions: one of fact and the other of law. 
It may be convenient to deal with the 
question of law first. The.three notices 
which were sent to the defendants, although 
‘very similar, were not absolutely uniform. 
_ All the notices are dated May 12, 1932, . but 
the notice for example, which was sent to 
-Yusoof Fateh Muhammadis rather longer 
than the two notices sent io the remaining 
defendants. The material part ofthe notice 
sent to Yusoof Fateh Muhammad is as fol- 
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lows: 

“Dear Sir 

We are instructed to address you on behalf of 
the Calico Printers’ Association Ltd , of Manchester, 
England i ee i 1 
. Our clients arethe owners of the two registered 
designs, culiings of which are enclosed herewith. 
It has beén brought to our clients’ notice that you 
have recently-imported a consignment of goods 
printed with imitation of these _ designs “and that 
you are now selling these imitations'in Rangoon.” 


The rest of the letter calls upon ihe de- 
fendants to cease importing, to refrain 
from selling any longer, togive the name 
ofthe manufacturers and to render 
further information with regard to _the 
general dealings in the goods; and\an 
offer of settlement is contained in the 
penultimate paragraph. The letter to 
Joos2b Yacoob is in the same terms sub- 
stantially as the commencement of the 
letter to Fateh Mohammed to which I have 
already referred, and the letter to Noor 
Mohamed Yocoob is, as far as I can see, 
identical with letter to Joosab Yacoob. 
All these letters have pinned on to them 
small samples, two of each of piecegoods 
patterns large enough to show the design 
printed on each. I need not describe 
them in detail. Ib is sufficient to say 
that they are of a floral pattern which 
is commonly used for women’s clothes. 
The objection, as I hive said, which is 
raised in law to those notices is that 
they do not set out in terms ‘thatthe goods 
are being sold and that the design or 
ita fraudulent imitation has been applied 
lo the goods without the consent of the 
registered proprietor. It is argued on 
behalf of the defendants that this is a 
quasi penal statate, as far, at any rate, as 
s. 03 is concerned, and therefore it is 
necessary in law that the notice warning 
the {defendants af the liability that they 
have Incurred shall follow rigidly the words 
of the statute. I have had cited to me 
as authority a decision (a very old one) 
of Lord Campbell, which is available to 
me in the 12th Vol. of the English Reports 
at p. 1095. Lord’ Campbell was consider- 
ing s. 7, Patents and -Designs Act of 
1342. That sectiġn appears to have been 
in very similar terms to ours. 53. The 
learned Chief Justice, as he then was, 


used these words: 

‘Lastly, we are of opinion that there was no 
sufficient nətica undar s. 7 of the Act. The defend- 
ants are sued for having exposed to saleand sold 
an articie of manufacture to which the 
) laintifi’s design was applied; but they were not 
lable to be sued till they had received notice 
that the plaintiff's consent had not been given to 
such application. The notice relied-. upon. -js 


` 
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addressed to the defendants both as manufacturers 
who had applied the design to articles of 
manufacture, and as retail dealers who lad sold, 
or exposed to sale, articles’ of manufacture to 
which the design bad been applied by others; and 
the notice is entirely silent as to whether the plaintifi’s 
consent, had or had not been given to such appli- 
cation. The 'moticé does say that if the defendants 
either apply the design to an article of manufac- 
ture, or sell or expose to sale, an article of 
manufacture with the design applied to it, he will 
sue them: but we cannct think that this is 
tantamount 10 a notice that Le had not given 
him consent to tbe application of the design to 
the manufactuied article Such notice is perfectly 
consistent with the fact of bis Laving actually 
given his consent, and. cannot, we think, be 
considered the performance of a consideration 
introduced to save retail dealers from very serious 
liability. lt is likewise worthy of observation that 
the notice has given no indicaticn of the plaintiff's 
real claim, and that this remained a mystery till 
the trial began.” 


It is naturally only with great hesila- 
tion that I venture to differ from 650 
eminent a Judge as the late Lord Camp- 
bell, but it must be recollected that Lord 
Campbell was living in an age when 
technicality in the criminal law was 
carried to an extreme which is now-a- 
days not recognized. Flaws in nomen- 
clature, for example, were not permitted 
at the beginnivg of the 19th century and 
criminals were acquitted on mistake in 
nomenclature, which would never allow 
persons to escape justice at the present 
time. J do not think that the defendants 
were under any misapprehension whatever 


when they received the notices of 
May 12 to which Ihave referred. The 
whole trend of these three letters 


appears to me to be that the plaintifis 
were objecting to what the defendants 
had done, and were taking exception to 
the fact that they were trading in goods 
imitating the plaintiffs’ goods without the 
plaintiffs’ consent. Otherwise I failto see 
why the letter should have been written. 
It may be noted too that the subsequent 
conduct of the defendants in immediately 
communicating with the experienced 
European importers through whom these 
piecegoods had been obtaind confirms 


my view that they were never under 
any misaprehension at all. Accordingly I 
hold that the three letters of ,May 12 


were due and proper notices within the 
meaning of s. 53 (2) (b), Patents and 
Designs Act. [His Lordship proceeded to 
dise.ss the evidence and _ continued.] 
In the result I think the plaintifis should 
succeed in this action: But I am ofthe 
-opinion that in the circumstances of the 
case they have got no right whatever to 
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demand and to be allowed the maximum 
penalty. No doubt they could have 
brought an action for damages accom- 
panied by an injunction, but the reason. 
why, it is said, they adopted the course 
of claiming the penalty sum is that it 
is easier, more convenient and also cheaper. 
The position of traders in Burma in 
regaid to patents and designs is some- 
what equivalent. But to my mind the 
truth of the matter seems to be that 
they have suffered very little damage at 
all, and I consider that the question of 
actual damage must always be seriously 
considered when allotiing penalties for the 
I shall 
allow against Fateh Mohmed, the sum of 
Rs: 100 for the offence committed under 
para. 6 and Rs. 100 for the offence com- 
mitted under para. 8 of the plaint, 
Against Mohamed Yacoob I shall allow 
Rs. 50 as damages for the offence com- 
mitted under para. 6of the plaint and 
Rs. 50 for the offence committed 
under para. 8. As to Joosab Yacoob, 
the penalties that I allot here are Rs. 
95 for each offence under para. 6 ofthe 
plaint and Rs. 50 for the offence under 
para. Sof the plaint against him. Costs 
will be awarded to the plaintiffs in each 
action at the rate often gold mohurs. 
N. Order accordingly. 


LAHORE HIGH COURT 
First Appeal No. 32 of 1929 
May 17, 1983 
Jar Lat AND AGHA HAIDAR, Jd. 
MAKHAN AND oTHERS—A PPELLANTS 
VETSUS f 
GULAB DIN AND oTHERS— 
RESPONDENTS 
Custom (Punjab,—Alienalion—Sale of ancestral 
lund by sonless proprietor—buiden of proof as to 
absence of necessity and want of constderation— 
Succession~ Daughter, tf to be preferred to coljaterals 
and reversioners, f 
In a suit by reversioners impeaching a sale of 
ancestral land by a sonless proprietor on the ground 
of absence of necessity and want of consideration, 
ale burden of proving consideration is on the 


vendees. But when this is proved, it is no business 
of the vendees to prove the application of the” 
money -: 


Held, cn the facts and the record, that in the 
case of ancestral land of a sonless proprietor, a 
daughter is a preferential heir to collaterals and 
reversioners i 

F. A. from decree of Senior Sub-Judge, 
Sheikhupura, dated July 24 1925. 

Messrs. Barkat Ali and Fakir Chand, for 
Appellants, 
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Messrs. Mehr Chand Mahajan,Mohsin Shah 
and Durga Das, for the Respondents, 

Report. The appellants instituted a 
suit against Pakir Syed Iftikharuddin and 
Sheikh Gulab Din for possession of the Jand 
on the ground that it was ancestral land 
between the plaintiff and Baghela and 
that the latter had sold it without 
. consideration and necessity. The plaintiffs 
claimed to be the reversioners of Baghela. 
It appeared that the land was originally 
owned jointly by Baghela and the plaint- 
iffs, the saares being one-third and two- 
third respectively. Baghela died on 
August 14, 1910, leaving a widow Musam- 
mat Karam Bibi, who remarried . during 
the pendency of the present litigation. 
He also left a daughter, Musammat Gau- 
haran, who is alive and has married 
after this appeal was present in the High 
Oourt. 

The present suit was instituted on May 14, 
1913. It wasa suit for possession by ‘the 
reversioners on the ground that ancestral 


land had been sold by a sonless proprietor 


without consideration and necessity. The 
plaintifis did not claim possession on the 
ground that Baghela was not entitled to 
Sell their twe-third share in the land in 
dispute as a co-sharer. ‘The principal 
question iherefore-on which the result 
of the suit must depend was the ques- 
tion of consideration and necessity for 
the sale. The trial Court held that the 
Bale was both for consideration and ne- 
cessity and on this andon other grounds 
also dismissed the suit. Before the High 
Court the appellants attacked the decree 
of the trial Court on three main grcunds:— 
(1) That the conclusion of the trial Court 
that. the sale -was for consideration and 
necessity was erroneous. (2) That ithe 
view of the Courts below that Sohela, one 
of the plaintiffs, had acquiesced in the 
sale was erroneous and-that in any case 
the acquiscence of Sohela did not affect 
the right of the other plaintiffs to obtain 
possession of half of the land in dispute 
because the parties were governed by the 
Pagwand rule of successsion and not by 
Chundawand, as found by the Court below, 
it being conceded that if the Pagwand rule 
“of succession governed the parties, Sohela 
would be entitled to half the land in 
dispute on the death of Baghela, where- 
as if the Chundawand rule prevailed, he 
would inherit the whole of the land. (3) 
That Musammat Gauharan was not an 
heir of her deceased father according to 
the custom governing the -parties and 
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the decision of the trial Court to the 
contrary was erroneous. 

Jai Lal, J.— [His Lordship set out the facts 
and proceeded.] Now withregard to the ques- 
tion of considetation and necessity, the sale 
deed does not recite in what manner’ the 
consideration was paid or for what pur- 
pose it was taken by the vendor.- In the 
vendees against 
Piranditta and others in 1902 it appears 
that Baghela was impleaded as -a de- 
fendant and he filed a written statement, 
was then examined as party and there. 
afier as witness and on the three occa- 
sions he admitted the receipt of the con- 
sideration and stated that Rs. 2,900 had 
been taken by him in order to pay pre- 
vious debts, that Rs. 800 had been paid to 
him in cash which he required for the 
expenses of his marriage an‘ that Rs. 700 
were still owing to him by the vendees. 


‘It is in evidence that his betrothal took 


place about the time when the sale deed 
was executed and that he was married 
to Musammat Karam ‘Bibi about 18 
months or two years after the sale. There 
is some conflict in the evidence of both 
parties “as to the amount spent by him 
on the marriage. According to the plaint- 
iffs, the expenses’ could not have been 
more than about Rs. 200 which, it is al- 
leged Baghela raised elsewhere. The fact 
however remains that he needed money fo. 
his marriage expenses and his marriage 
was actually celebrated ‘soon after the sale. 
It also is apparent from the record that 
Baghela was ‘in straitened circumstances. 
The land in dispute belonged to him and 
to the plaintiff but was in possession of 
others who had denied their title so far 
back as about 1891 and unless steps had 
been taken to regain possession by in- 
stituting proper proceedings in the civil 
Courts, the remedy would have become bar- 
red by time Baghela had no means to pay 
for the expenses of the litigation. The 
plaintiffs themselves took no action to recover 
the land ani apparently took no interest 
in the affairs till after the death of 
Baghela and then also when one Sheikh 
Dastgir, an Inspector of Police, entered into 
anagreement with them to finance them 
with a view tosecure the landin suit. It 
is in such circumstances that the sale 
was effected by Baghela. 
The burden of proving consideration ard 
necessity was nc doubt on the vendees in 
this suit. The trial Court has held that 
they have discharged this burden and under 
all the eircumstances J] am unable to differ 
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from the conclusion of the irial Court. 
Rs. 2,500 is alleged to have been paid to 
Budh Singh and Daya Singh, creditors of 
Baghela.Bugh Singh was examined as a wit- 
ness and he stated that Baghela owed them 
money on bonds and that more than 
Rs. 3,000 was due to them and that Fakir 
Syed Iftkharuddin settled the claims 
after going into accounts and paid them 
Rs. 2,000 in full satisfaction of the debt 
whereupon the bonds were returned to him 
duly discharged. Daya Singh, a brother of 
Budh Singh, and who was a joint c editor with 
him, having died, has not been prodaced asa 
witness, Two witnesses Mehnga Singh and 
Umar Din, support this statement of Budh 
Singh. FakirSyed Iftkharuddin died dur- 
ing the pendency of this suit and was 
succeeded by his minor son The bonds 
have not been produced nor have any ac- 
count books been produced from which it 
may appear that Fair Syed Ittkharuddin 
actually paid Rs. 2,500 to Budh Singh, but 
the non-production of these documents is 
attributable to his death under the circum- 
stances. The witnesses for the plaintiffs 
have adinitted that Baghela used to deal 
with Dayal Singh, uncle of Budh Singh and 
Daya Singh, before the execution of the 
sale deed subsequent to which he began to 
deal with D. W. Thakar ‘Das. 

As to the payment of Rs. 800 Mehnga 
Singh and Umar Din have deposed tothe 
payment of this amount to Baghela, I have 
already stated that it is fully established 
that Baghela was of marriageable age 
and needed money for the marriage ex- 
penses and wasactually married soon after 
the sale wes effected. There is no reliable 
evidence that the whole of this amount 
was spent on his marrige, but it was not 
the business of the vendees to see the ap- 
plication of the money and itis not possi- 
ble to hold that Rs. 800 was an unusually 
extravagant amount to be spent by 
Baghela o2 his marriage and other ceremoni- 
es connected therewith. The payment of 
Rs. 700 after the conclusion of the suit 
against Piranditta and others has been 
proved by theevidence of Mugarab Khan 
and Mr. Abdul Ghani, a gentleman holding 
a high judicial office in the United Provin- 
ces. Both these witnesses say that Rs. 700 
wa paid in their presence by Sheikh Gulab 

in. 

The learned Counsel for the appellant 
admitted before us that the payment of this 
amount to Baghela had been established by 
the evidence on the record and that therefore 
he did not contest this item, [His Lord- 
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ship dealt with the evidence and proceed- 
edj. In my opinion therefore under all the 
circumstances of this case, consideration 
and necessity forthe sale must be deemed 
to have been proved and it must ‘otherwise 
be held to be an act of prudence onthe 


part of Baghela and this really disposes of 
this appeal. 


Tam further of opinion that the view of 
the trial Judge that Sohela has acquiesced 
in the sale is correct. He took a lease of 
the land from the vendees forone year. It 
is however doubtful whether he got posses- 
sion of the land under the lease. Probably 
the lease was executed merely to create 
evidence of estoppel against Sohela, but 
by a subsequent : egistered deed, datéd Aug- 
ust 19, 1911, Sohela relinquished his right 
on receipt of Rs. 200 in favour of Fakir 
Syed Iftkharuddin. The execution of this 
deed’ is admitted in the plaint, but it is 
alleged that it was invalid. No grounds 
however are mentioned in support of this 
assertion and the deed, in my opinion, has 


‘not been proved to be invalid. It was de- 


liberately executed by Sohela on receipt of 
consideration and must be deemed to be 
binding on him so far as his share in the 
land in dispute is concerned. Its 
validity could not be challenged in the 
present suit unless the other plaintiffs 
had first obtained a declaration, if they 
considered such a course open to them, 
that Sohela’s action was not binding on 
them even with regard to his own share 
in the land in dispute. If however the 
plaintiffs, other than Sohela be held to 
be the owners of the other half of the 
land in dispute, then Sohela’s relinquish- 
ment would not affect their rights to 
that extent, and the question therefore 
would arise whether Sohela was entitled 
to succeed tothe whole of the land in 
dispute as contended by the defendants 
or to only halfthe land as admitted by 
the plaintiffs. This question however 
would arise only if Musammat Gauharan 
be held not to be entitled to succeed to 
the estate of her father. 


In order to decide ihis question ié is 
necessary to determine whether the family 
of the parties is governed by the Chunda-e 
wand rule of succession or by the Pag- 
wand rule. The earliest settlement record 
is certainly in favour of the defendants: 
the last one however favours the plaintiffs 
and the intermediate records are silent on 
the question. The respondents’ Counsél 
claims that, following Fazal-i-Hussain v. 
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Tafail Hussain (1), this Court must hold 
that the entries in the first settlement re- 
cord lay down the correct rule of succes- 
sion. The matter however hus not been 
properly investigated and in view of my 
conclusion on the point of consideration 
-and necessity, I propose to leave the 
question undecided, holding that in any 
case the plaintiffs are not entitled to 
succeed with regard to half the property 
in dispute which admittedly ought to go 
“to Sohela if Musammat Gauharan be held 
` not to be entitled to succeed. This brings 
me to the question of the right of Musam- 
mat Gauharan to succeed in preference to 
the collaterals. Here again, the Qanungo, 
who was examined as a witness in the 
case, has given a number of instances 
according to which the daughter or the 
daughter's sons have succeeded in pre- 
ference to the collaterals, but I am 
anxious not to express any final opinion 
on a question of custom which does not 
need a decision after my decision of the 
. question of consideration and necessity. 
On the present record however the view 
of the trial Judge that the daughters 
succeed in preference tothe reversioners 


and therefore the latter have no right to. 


in the presence of 


sue for possession 
appears to be 


Musammat CGauharan 
correct. 


T would therefore uphold the decree of 


the trial Court and dismiss the appeal 
with costs. I have purposely refrained 
from alluding to the claim of defendants 
for improvements alleged to be effected 
on the property which they claim in case 
the sale is set aside. e” 

Agha Haidar, J.—I agree with my 
Jearned brother in dismissing this appeal. 

N. Appeal dismissed. 

(1) 136 Ind. Cas. 545; 18 L 416; 33 P L RM5; 
Ind. Rul. (1282) Lah +25 A LR 19 2 Lah, 222. 
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SUNDER SINGH AND OTHERS - OPPOSITE 
PARTIES 
Civil Procedure Code (Act V of 1808), 0. IX, 
O. XVII, rr.2, 3—Party to whom time has not been 
granted—O. XVII, T. 2, if applies—Non-appearance 
of party on date fixed for final disposal - Proce- 


dure. 45 | 
Order XVII, r.3, Civil Procedure Code, is made 
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specially applicable in a case whereany party to 
whom time has been granted fails to perform any 
act necessary forthe further progress of the suit. 
The rule cannot bs relied on by a person to whom 
lime has not been granted. l 

Where an ex parte decree wes made '. against a 
person who did not appear on the date fixed for 
ħnal disposal of the case, and an application to set 
aside the ex parte decree was dismissed and it was 
contended in revision that the Court ought to have 
proczeded under VU. XVII, rz3::- i 

Held, that the rule did not apply as no time 
was granted to the applicant and that even if there 
was an ‘adjournment’ and O. XV11,- applied, under 
O. XVII, r. 2, the Court had jurisdiction -in-. the > 
circumstances: of the case, when the defendant 
failed to appear, to proceed to dispose of the suit 
by one of the modes directed in . that behalf in 
O. IX, and that was what in fact the Court did. 
Manmohan Das v. Krishna Kant Malaviya (|), re- -~ 


farred to. A À - 
an order: of the Ad- 


©. R A. against 
ditional Sub-Judge, Gorakhpur, dated 


-March 10,1932. 


Mr. .K. D. Malaviya, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Opposite 
Parties. l A z 

Order. This is. an application: for the 
revision of an order of the Additional 
Subordinate Judge of Gorakhpur, uphold- 
ing the order of the Additional Munsif of 
Deoria dismissing the applicant's. ap- 
plication for setting aside an. ex parte 
decree. Tne cricumstances were that in 
a suit against several defendants the 
present applicant, who is one of those . 
defendants, filed: .a written statement and 


‘applied to -the Court for an.inspection of 
_thespot. An inspection was made and al- 


so an inspection note. But. on June 2, 


- 1931, the .date . fixed for final disposal, 


the applicant did.-not appear in- Court 


and the Court.gave an ex parte decree 


against him., An application:: was made 
for the setting aside of that eai parte decree, 
and 2s we .have. remarked above, it was 
dismissed by the. original Court and by the 
lower appellate Court, ; 

This application is now made on the 
ground that the Court had no jurisdiction 
to deal withthe application under O. IX, 
because the proceedings were not actually 
expirte proceedings owing to the fact that 
the applicant had made appearance and 
had filed a written statement. It is claimed 
therefore that the order of the trial Court 
dismis-ing the application must be deemed 
to have been passed not under any ofthe . 
rules of O. IK, but under O. XVII, 1. 3, 
and in this connection I have been referred 
to the decision of Manmohan Das v. Krishna 
Kant Malaviya (L). l 

(1) 144 Ind, Cas. 141; A IR 1933 All, 41; (1933 
A LJ 4; Ind, Rul, (1933) All, 384. 
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“Tt will be observed that the applicant | 


himself originally treated the Munsif’s 


order as one passed under O. IX, and made. 


an application for the setting aside of 
the ex parte decree. Apart from this, it is 
open to doubt whether the .rules relating 
to adjournments under O. XVII, could pəs- 
sibly be made to apply ina case like the 
Present one, where there had been notime 


granted to either of the parties, although — 
there had been postponements from time , 


to time as issh)wn by the order-sheet, 
It appears to be quite clear at any rate 


thatr.3 of O. XVII, cannot be made to - 


apply to this case, for thatis a rule «hich 


is made specially applicable in a case ~ 


where any party to whom time has been 
granted fails to perform any act necessary 
for the further progress of the suit. But 
in the present case time was not granted to 
the present applicant. He cannot therefore 
rely on that rule. 

Even if-it be held that there was an 
“adjournment”, in the present case and 
that O. XVII could be made applicable, it 
is clear that under r. 2 the Uouri had 
jurislicition in the circamstances ofthis 
case, when the defendant failed to appear, 
to proceed to dispose of the suit by one 
of the modes directed in that behalf in 
O. [X and that is in fact what the Court did. 
There is therefore no force in the appli- 
cation for revision and it is dismissed 
with costs, gs 

N. D Application dismissed. 





“PATNA HIGH COURT 
ON Special Bench |... ` 
=- Criminal Reference No. 19 of 1933. 

l ~ December 21, 1983 ` l 
COURTNEY TERRELL, O. J., KULWANT Sagay 
AND JAMES, JJ. 

. SURAJ NARAIN PRASAD SINGH 
; . AND OTHERS —PETITIONERS 
: Versus 


HMPIEROR—Oppos.ts Party 

Criminal ` Procedure Code (Act V of 1898), ss. 83, 
386-—ine imposed on member of joint Hindu family 
—Realtsation of fine by attachment from joint fund 
—Crediting of money to Government —Application for 
refund of money by other members of joint family 
—Whether can be entertained—Remedy of aggrieved 
party, af by separate suit : 

A prosecution under the Criminal Law Amend- 
ment Act was started against a person R. He abs- 
sonded and a proclamation and order of attachment 
nder ss. 37 and 83, Criminal Procedure Code, ware 
ssued. Rand another member of the joint “family 
9 which: he belonged had. obtained a joint decres 
ind this was attached-under s, 88, Crimiral Procedure 


Jods: R was subsequéntly arrested anu convicted . 


md sentenced to imprisonment and fine. This fine 


vas-realised by attachment under s. 386, Oriminal: 


148—4] & 42 
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Procedure Code of the sum which had already been 
attached under s. 81. The other members of the 
joint family applied for a refund- of the entire 
amount which had been credited to the Govern- 
ment: 

Held, Per Courtney-Terrell, C. J. and James, J. 
(Kulwant Sahay, J —Contra,: That the application 
could not entertained. [p 322, col 2.] 

Per Courtney Terrell, C. J.—Section 386, Criminal 
Procadure Oode, contemplates the summary deter- 
mination of claims made by a person other than the 


ofender in respect of any property attached and FE : 

rules - 
rezulatiog the manner in which the warrants are to : 
be executed and for the summary determination of . 
such claims and such claims and such procedure l 


Local Government is empowered to make 


are concerned only with the attachment and_ not with 
the return of fines after they have been credited to 
Government and the attachment -has ceased; The 
attachment under s. 88 ceased when the absconder 


surrendered or was arrested and in any case cameto © 


an end when the subsequent attachment under s. 386 


was effected and ‘the attachment under s. 386 ceased . 
tə exist and had no force when the amount of fine - 
was taken out of the sum attached and handed over . 


to'thə Crown and the remedy of any one aggrieved 
isnotin respect of the attachment. Any right that 
the claimants have against the Orown will have to 
be agitated by a regular suit. [ibid | 

The matter is analogous to attachment by a civil 
Court pending the determination of a suit. As long 
as the order of attachment remains in force, proceed- 


ings may be taken to set it.aside but when the Court l 


directs in the determination of the suit that the 
property attached is to be hinded over to one of the 
parties the remedy of any one aggrieved is notin 
respect of the order of attachment Ram Chander 
-Pandey v. Emperor (|) and Rajendra Prasad Misir 
v Emperor (2), distinguished. {ibid ] pee 
Per Kulwant Sahay, J (disseoting)—As the undivid- 
ed share of a member of a Hindu joint family cannot 
be attached in execution of a warrant issued under 
s 386 (I) (a) of the Code of Oriminal Procedure, 
the attachment of the money in realization of the 
fin under s. 386 (1) (a), Oriminal Procedure Code 
was illegal. Sofar as the realization of fine by 
attachment under s..386 (1) (a) is concerned, there is 
no provision for any delay between the attachment 
and the crediting of the money attached to Govern- 
ment it cannot be said that the application cannot be 
entertained because it has been made after the 
attached sum has been credited to Government ; 
and i it is enterlaned the Court has jurisdic 
tion to order a refund under s 423 (l) (d, read 
with s. 439 (1) of the Oode of Oriminal- Procedure. 
Ram Chander Pandey v. Emperor (1) and Rajendra’ 
Prasad Misir v Emperor (2), applied. [p. 323, cols. 
1&2 aA : 
Per on J.—The claim made undersub-s. (2) of 
8 386 must be made promptly and can only be enter- 
tained so long as the attachment subsists. tf such 
aclaim has been preferred while the attachment 
subsists, the court must notfinally credit the money 
to Government until the claim has been disposed of ; 
but the summary determination’ of claim under sub- 
s. (2) of s. 383 can only be made while the attachment 


is subsisting. |p. 324, col. 2.] 


Or. R. made by, the Sessions Judge, 
Monghyr, in his letter No. 1725-X-1, 


dated. June 19, 20 1933, against an. order of «.: 


the Sub-Divisional Officer of Begusarai. 
Messrs. Baldeo Sahay and C. P, Sinha, 


à 
< 


=” 
+ 


decree for a sum of Rs. 1,896. 
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Dr. Sir Syed Sultan Ahmed, Government 
Advocate, Against the Reference. 

Courtney-Terrell, ©. J.—tThe facts 
wh:ch have given rise to this reference 
are as follows:—A prosecution under the 
Criminal Law Amendment Act had been 
started against one Ram Sarup Prasad 
Singh. He absconded and a proclamation 
and orderof attachment under ss. 87 and 
88 of the Code of Criminal Procedure were 
issued. Ram Sarup Prasad Singh and 
another member of the joint family to 
which he belongs had obtained a joint 
This sum 
was paid on January 9, 1932, to their 
Pleader but it was immediately attached 
by the Sub-Divisional Officer under s. 88. A. 
week later Ram Sarup was arrested and 
on February 19, 1932, he was convicted 
and sentenced to imprisonment and a fine 
amounting to Rs. 1,500. On February 25, 
1932, this fine was realised by attachment 
under s. 386 of the Code of Criminal Pro- 
cedure of the sum which had already 
been attached under s. 88. On March 1, 
1932, the fine was by challan credited to 
the Government and a balance of Rs. 396 
1s now lying in deposit. 

On January 19, 1933, anumber of other 
members of Ram Sarup’s family applied 
to the Magistrate for a refund of the entire 
amount of Rs. 1,896, on the ground that 
In a case in the High Court the attach- 
ment of the property of a joint Hindu 
family for the levy of a fine imposed 
upon an individual member had been dec- 
lared illegal. The Sub-Divisional Officer 
rejected the petition and they made an 
application to the Sessions Judge for re- 
ference of the matter to this Court. The 
Sessions Judge acceded to their request 
and has referred the matter with a re- 
commendation that the order of attach- 
ment may be set aside. A Bench of this 
Court directed that notice should be serv- 
ed upon the Government Advocate and 


he has appeared in opposition to the 
reference. 


On behalf of the petitioners Mr. Baldeo 
Sahay has referred to the cases of Ram 
Chander Pandey v. Emperor (1) and Rajen- 
dra Prasad Missir v. Emperor (2). He 
has urged that if we decide, as he says 
we must, that the original order for . at- 


(1) 140 Ind, Cas 72;'18 PL T-5%6: -AI R 1939 Pat 
80.; (1932) Cr Cas * 773" Ind. Rul. (1922) Pat. 990: 
gan aa ee a. Kana 
n on sare 101; 13 PL T 549; A DR 1959. 

at. 242; (1 r Cas 764; Ind. Rul: (1932) Pat. 281; 
83 Cr, L J t72; 12 Pat, 20. . BAT 
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tachment was invalid then under s. 423 
(1) (d), we may make any consequential 
order that may be just or proper and 
may direct the (rown to return the fine 
which was paid to it out of the property - 
attached as we have under s. 439 all the 
powers of an Appellate Court in thé case 
of a matter refered to us under ihat 
section. Jt isto be noted that there is 
no question of setting aside ofthe fne and no 
question as to whether it was properly inflict- 
ed. Therefore, in my opinion, there is no an- 
alogy with the procedure for the recovery 
of a fine held to have been improperly 
inflicted; nor is there any analogy with 
a similar procedure for the recovery of 
compensation held to have been improper- 
ly awarded. he attachment urder s. 386 
of the sum previously attached undere. 88 
has ceased to exist and had no force when 
the amcunt of the fine had been taken 
out of the money attached and handed 
over to the Crown. Section 386 con- 
templates the summary determination of 
claims made by a person other than the 
offender in respect of any «property at- 
tached and the Local Government is 
empowered to make rules regulating the 
manner in which the warrants are to be 
executed and for the summary determina- 


‘tion of such claims and in my opinion, 


it is clear that such claims, and such pro- 
cedure are concerned only with the at- 
tachment and not with the return of fines 


_afterthey have been credited to Government 


and the attachment has ceased. Section 88 
provides a complete Code forthe attachment 
of the property of absconding persons and 
claims by persons cther than the absconder to 
the property attached but this attachment 
ceased when the absconder surrendered 
or-was arrested and in any case came to 
an end when the subsequent attachment 
under s. 386 was effected: The use of the 
words ‘summary determination” in s. 386 
(2) makes. clear the intention of the 
legislature that the claim’'is to be deter- 
mined forthwith before any further deal- 
ing with the property attached and that 
after the disposal .of the property the 
matter of ihe attachment must be con- 
sidered as concluded. The matter is. 
analogous to attachment by a Civil Court 
pending the determination of a suit. As- 
long as the order of. attachment remains 
in force, proceedings. may: -be taken to set. 
it aside but when the: Court directs in 
the determination of the suit that the prop- 
erty attached is to ,be-s-handed over to, 
one of the parties the remedy of any one 
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aggrieved is not inrespect of the order 
of attachment. For this reason I am of 
opinion that the reference should be re- 
jected. If the claimants have any rights 
against the Crown they may proceed by 
a regular suit. The Government Advocate 
States that the balance of Rs. 396 now 
lying in deposit is at the disposal of the 
petitioners if they should care to withdraw 
it. : 

Kulwant Sahay, J.—I regret I aw 
unable to agree with my Lord the Chief 
Justice, The question whether the un- 
divided share of a member of a Hindu 
joint family can be attached in execu- 
tion of a warrant issued under s. 386 (|) 
(a) of the Code of Criminal Procedure has 
been settled so far as this Court is con- 
cerned by the decision of the Special 
Bench in Rajendra Prasad Missir v. 
Emperor (2). It was there held that such 
undivided share cannot be seized under 
s. 386 (1) (a). It is, therefore, clear that 
the attachment of the money in realiza- 
tion of the fine under s. 386 (1) (a) in 
the present case was illegal. The ques- 
tion then is whether the claim preferred 
by the petitioners to the attached money 
and their application ,for refund of. the 
same should be entertained. Before the 
learned Sessions Judge the objection taken 
on behalf of the Crown was that the 
application was barred by limitation on 
the analogy of the limitation prescribed 
under s. 88 of the Code. The learned 


Sessions Judge found that there was no. 


period of limitation and the learned 
Government Advocate in this Court does 
not press the- point that there is a period 


of limitation. No period of limitation is: 


provided for in s. 386 or in the rules 
framed by Government under s. 336 (2) 


of the Code which are to be found in. 


Notification No. 201 J. R., dated May 17, 
1927, «published in the Bihar and Orissa 
Gazette, 1927, part II, p. 689, and re- 
produced in the Supplement to the Bihar 
and Orissa Local Statutory Rules and 
Orders, 1927, Vol. {I, p. 11 : 

It is, however, contended that such ap- 
plication can be entertained only so long 
as -the attachment lasts and before the 
money attached is credited to Government, 
in realization of the fine. Now, there is 
no provision in the Code for any delay in 
the attachment of money.seized under s. 386 
(1) (a) and the crediting‘of the same to Go- 
vernment. Thére is provision in the Code 
for some delay: in the. attachment and sale 
of other movable properties, There is also 
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provision in s. 250 as regards the payment 
of compensation to an accused person be- 
ing postponed up to the period allowed for 
the presentation of an appeal, or after an 
appeal is presented, up tothe disposal there , 
of. Thereis also a period provided for 
under s. 045 (2) as regards postponement of 
the payment of compensation till the period 
of appeal has expired. These provisions 
relate to payments contemplated to be 
made to third persons and not to payments 
credited to Government by way of realiza- 
tion of fine. So far as the realization of 
fine by attachment under s. 386 (1) (a) is 
concerned, there is no provision for any | 
delay between the attachment and the 
crediting of the money attached 
to Government. It is no doubt true 
that in the present case there was 
a delay of four or five days; but the 
Magistrate was not bound to postpone 
the crediting of the sum to Government 
even by a single day. If there is nosuch 
provision, is it right to say that- a claim 
to the attached property cannot be 
entertained if it is made after the attached 
money is credited to Government ? It is no 
doubt true thatin the present case the 
delay was very great and there ought to 
be a time limit beyond which such ap- 
plications ought not to be entertained ; but 
whether deliberately or by inadvertance, 
the legislature has omitted tomake any such 
provision. It is, therefore, not open to 
us to say that the application cannot be 
entertained because it has been made after 
the attached sum has been credited to 
Government. It may be that the legisla- 
ture deliberately omitted to make any 
provision for delay in such a case.although 
it provided for delay in other cases as 
contemplated by ss. 250 and 545, because 
there could beno difficulty in refunding 
the money as it would not pass to third. 
persons but would remain in the treasury. 
I am, therefore, of opinion that there was 
no bar to the maintainability of the ap- 
plication and it ought to be entertained. 
If the application is entertained, then there 
can be no doubt that the court has jurisdic- 
tion to order a refund [s. 423 (1) (d) read 
with s. 439(1) of the Code of Criminal Pro- 
Gedure.] ~ Js. e 
James, J=0On ‘January 19, 1932, a Plea. 
der, acting-on: béhalf- of. Ramsarup Singh 
and: his. brother Suraj Narain Prasad Singh 
in execution-proceedings;. withdrew the sum 
of Rs. 1,896, to -which.they were entitled. - 
The money-was at once attached by the 


524 


Suk-Divisional Magistrate under s. €8 of the 
Code of Criminal Prccedure on account of 
a proclamation and order of attachment 
under ss. 87 and 88 which had issued 
against Ramsarup Singh. A week later 
Ramsarup was arrested, and he was 
ultimately convicted and fined fifteen 
hundred rupees. On February 25, 1932, 
the amount of the fine was again aitached 
outof the mcney which was in deposit 
wnders. 88; and it was credited to Govern- 
ment on March]. On January 19, 1933, 
Suraj Narain Prasad Singh, together with 
his sons and a sonof Ramsarup, made a 
_ Claim before the Magistrate for the money 
which had been confiscated for Ramsarup’s 
fine, on the ground that attachment of joint 
Hindu movable property had been declared 
illegal by a Special Bench of the High 
Court. The Sub-divisional Magistrate held 
that he had no authority toorderrepayment 
of a sum already credited to Government 
revenue and so declined to, entertain the 
petition of claim. The petitioners then 
moved the Sessions Judge of Monghyr 
who has referred the case for the orders 
of the High Court. Before the Sessions 
Judge the claim of the petitioners was 
contested on the ground that although no 
period of limitation is prescribed by s. 386 
of the Code of Criminal Procedure, which 
deals with the procedure for realisation 
of fines, the same period of limitation 
would apply toan application made under 
that section by a third party as would 
apply to a claim by a third party to 
property attached under s. 88 of the Code 
of Criminal Procedure. Some attempt. was 


apparently made to demonstrate to the 
learned Sessions Judge that there was 
authority for this view, but he found 


that there was none. As the learned Ses- 
sions Judge iemarked, the decision cited 
before him was mainly an authority for 
the view that a third party claimant must 
go to the Civil Court; but he observed that 
the,claims of third parties had been con- 
sidered by ihe Patna High Court inthe 
- case of Ram Chander Pandey v. Emperor 
(1) so that it could not be held that a claim 
by a third party could not be entertained 
by. courts subordinate to this Court. The 
learned Sessions Judge remarked that 
the justice of the petitioners’ claim could 
hardly be contested in view of the decision 
in Ram Chander Pandey’s case (1), the 
effect of which appears to have teen 
misunderstood. Inthatcase property which 
had been in the possession of a deceased 
co-parcener was attached, and. it . was 
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observed by the Court that this could not 
be regarded as the property of the 
deceased coparcener, because any right 
which he possessed had passed away on 
his death, and ihe 1x¢st of the family had 
not inherited from him; their shares in 
the properly had merely been enlarged by 
the operation of survivorship. A-case more 
in pointis that of Rajendra Prasad Misser 
v Emperor (2), {bough even there it was 
nol held that joint family property could 
not be attached under s. 386 of the Code 
of Criminal Procedure. If the claim of 
the petitioners had been preferred in time, 
they would probably have succeeded on 
the strength of that decision, which was 
to theeffect that joint family property 
could not be seized in satisfaction of a 
sentence of fine on one of the coparceners 
by a warrant issued under sub-s. 1 (a) of 
s. 386. 

Mr. Baldeo Sahay on behalf of the peti- 
lioners argues that the sSub-Divisional 
Magistrate ought 10 have entertained ihe 
claim, because no period of l mitation is pre- 
scrited by s. 386 (2) of the Code of Criminal 
Procedure; and he argues that the:eforea 
third party may make claim at any time 
whether the property attached has been 
finally credited to Government or not. 
The learned Government Advocate on the 
other hand argues that the Magistrate 
has jurisdiction to enquire into the claim 
under s. 356 onlv between attachment and 
sale or rather between attachment andthe 
final crediting cf the amount of the fine 
to Goverment. In my judgment the argu- 
ment of the learned Government Advo- 
cate must prevail. The learned Suk-Divisio- 
nal Magistrate acted rightly in declining 
to entertain the application, because when 
the application was made there was no 
subsisting attachment which he could 
declare invalid. The claim made under 
sub-s. 12) cfs. 386 must be made promptly 
and can only be entertained so long as 
the attachment subsists. If such a claim 
has been preferred while the attachment 
sutsists, the Court must not finally cre- 
dit the money to Government until the 
claim has been dispesed of; but the sùm- 
mary determination of claims under sub- 
s. (2) of s. 386 can only be made while the 
attachment is subsisting. SO 

I would, therefore, dismiss the applica- 
tion of the petitioners. and discharge the 
reference. : 


? ORDER < 
Courtney-Terrell, C. J.—The reference’ 
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will be discharged and the application of 
the petitioners dismissed. 
N. Reference discharged.. 


LAHORE HIGH COURT 
Oriminal Appeal No. 820 of 1933 
October 13, 1933 
Jat LAL, J. 

“As AIB SINGH AND OTAERS—PETITIONERS 
VETSUS 
ae EMPEROR — Opposites PARTY 
` Criminal Procedure Code (Act V of 1898), s. 110— 
Dacoits living with father—Son, if guilty of har- 
“bouring dacotts—Quashing of proceedings against 
son. 
If certain dacoits have been living with a person, 
his son cannot beheld to be guilty of harbouring 
“them. If amare which was alleged to have been lent 
them by the son, presumably belonged to the father, 
proceedings against the son should be quashed and 
he should be discharged, 
(Security reduced | 
Or. A. from an order of the District Ma- 
‘gistrate, Ferozepore, dated April 22, 1933. 
| Mr. J. G. Sethi, for the Petitioners. 
Diwan Ram Lal, for the Crown. 
Judgment.—Five men, Makhan Singh, 
Bhak Singh, Ajaib Singh, Kishen Singh 


and Bishen Singh, were produced before a ` 


Magistrate by the Police with the prayer 
that they may be ordered to execute bonds 
“under s. 110, Criminal Procedure Code. It 
“was suggested that they may be bound 
over for three years and the amount of se- 
‘curity suggested in each case was Rs. 1,0J0. 
They were apparently arrested on March 
(23, 1933, and an order was passed by the 
‘Senior Police Officer that their case be 
placed before a Magistrate on the 24th. 
‘They were produced before a Magistrate on 
the 25th when the ‘statements of the peti- 
tioners were recorded. On the same day 
they were asked to produce their witnesses 
which they did. The case was closed on the 
25th and an order was passed by the Ma- 
gistrate on the 27th directing the accused 
‘to execute bonds in the sum of Rs. 4,000 
each for one year. The District Magistr ate 
dismissed the appeals, except in the case of 
Ajaib Singh in whose case the amount of 
securily was reduced to Rs. 500. 

The order of the Magistrate is attacked 
before me on the ground that the proceedings 
were unnecessarily hurried through. I con- 
sider that there is justification for this com- 
plaint, though I am not disposed to agree 
with the contention of the petitioners’ Coun- 
sel that the proceedings were illegal be- 

. cause no opportunity” was given to the pe- 
titioners, to cross-examine the witnesses pro- 
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duced by the prosecution after the state- 
ment’ of the petitioners had been recorded 
and in this respect the view taken by the 
Allahabad High Court in Tirlok v. 
Emperor (l) is opposed to a judgment 
of this Court in Bija v. Emperor 
(2). But itis obvious that the petitioners 
have been prejudiced by the procedure of 
the Magistrate and I would have directed a 
retrial but their learned Counsel has stated 
that probably a retrial would mean further 
expense and inconvenience to his clients 
with probably no practical benefit to them. 
He has therefore, asked me to consider the 
question of the amount of security demand- 
ed from: the petitioners. In the case of 
Ajaib Singh he has contended that no pro- 
ceedings should have been taken against 
him and [ agree with his contention. Ajaib 
Singh isa son of Bhag Singh and is living 
with him. He is about 22 years of age. 
The evidence against him is that he has 
been harbouring thieves and bas been lend- 
ing his mare to them. The same evidence 


‘has been given against his father Bhag 


Singh. If the dacoits have been living 
with Bhag Singh his son Ajaib Singh can- 
not be held to be guilty of harbouring them 
and the mare presuambly belongs to Bhag 
Singh and not to Ajaib Singh. “In the cir- 
cumstanves the proceedings against Ajaib 


“Singh must be quashed and he should be 
discharged from his bail bond. 


With “regard Lo the remaining petitioneis 
the Magistrate held no enquiry as to their 
ability to furnish security in the sum of 
Rs. 4,900 each which on the faze of it seems 
to be excessive, especially having regard to 
the fact that in the chalan the Police sug- 
gested that the security to be demanded 
from each of the petitioners should be in the 
sum of Rs. 1,000. 

‘I accordingly accept these petitions, set 
set aside the proceedings against Ajaib 
Singh; and in the case of the remaining peti- 
tioners I reduce the amount of security to 
Rs. 1,000 each. The date from which the 
order is to take effect will be the date of 
g order of the Magistrate. 


Case remanded. 
A) 104 Ind. Oes. 432; AI R1927 All. t60; LRBA 
oa Or.; 8 A I Or R 133: 28 Or. LJ 792; 25A LJ 


749 
Ke 99 [nd. Oas. 1033; A I R 19:7 Lah. 470, 28 Or. 
L J 232; 8 Lah. 265; 28 P L R 438. 
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LAHORE HIGH COURT 
Criminal Appeal No. 723 of 1933 
October 4, 1933 - 
JAI LAL AND BANDE, J. 
Musammat DHAULAN—Convict — 
APPRLLANT 


versus 
EMPEROR- Oprositz Party 

Criminal Procedure Code (Act V of 1898), s. 40!— 
Woman of weak intellect committing murder of 
child on account of ill-treatment by relations and 
extreme poverty—Sentence —Recommendation to 
‘Local Government to reduce sentence. 

A woman of 20 years of age was turned out by 
her husband soon after marriage on account of her 
weak intellect and for seven years she led a roaming 
‘life. She became pregnantand was turned out by 
her relations. When left alone with a child 
and upprovided for she became desperate by 
the ill-treatment of her relations and poverty and 
threw the child in a pond. She was sentenced to 
transportation for life: 

Held, that the sentence had to be affirmed but in 
view of the fact that her weak intellect, the treat- 
ment of her relations and extreme poverty led her to 
commit the crime, this was a fit case for recommen- 
dation to the Local Government that her sentence be 
reduced to one year’s rigorous imprisonment 
Ghulam Jannat v. Emperor (1), referred to. Pai 

Cr. A. from an order of the Sessions 
Judge, Hissar, dated April 27, 1932. 

Mr. Des Raj Sawhney, for the Opposite 
Party. ; 

Jai Lal, J—Musammat Dhaulan, who is 
described by the Sessions Judge to be of 
weak intellect andis aged about 20, has 
been convicted of murder for having 
causedthe deathof her female child about 
ll days old by throwing her in a 
pond. She was suspected and arrested 
after the recovery of the body from the 
pond and was produced before a Magistrate 
before whom she made a statement admitt- 
ing that the child was hers but that it had 
died and therefore she had thrown her in 
the pond. The medical evidence however 
is clear that the child was alive when she 
was thrown in the pond. It is not neces- 
sary to discuss the full facts of the case 
and the evidence in support thereof because 
the Jearned Sessions Judge has written a 
detailed judgment in which al) those facts 
are mentioned. 

It appears that the convict was married 
to one Dharam Singh but was turned out 
by him on account of her weak intellect 
two months afterthe marriage. For about 
seven years then she led a roaming life 
going from one relation to another. She 
became pregnant and was turned out by 
her maternal relations. She then went to 
live with a cousin and gave birth to the 
child while living there. When the child 
was a few days old she was turned out by 
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her cousin also. She was thus left alone 
and unprovided for and in these circum- 
stances apparently she became desparate 
by the ill-treatment of her relations and 
poverty and thraw the child inthe pond. 

The identity of the child has been est- 
ablished by the identification of the shirt 
which was on its body by the cousin of the 
accused and indeed the accused had not 
denied that the child which was found in 
the pond was hers. It is true that there 
is no direct evidence as to her- having 
thrown the living child in the pond, but, 
as I have already stated, the medical evi- 
dence is clear on that point, and the evi- 
dence on the recard further shows that the 
child was seen in possession of the accused 
almost up to the scene of the crime. I con- 
sider therefore that the circumstances leave 
no doubt that the appellant threw her 
living child in the pond and has therefore 
been rightly convicted of murder. She has 
been senlenced to transportation for life 
by the learned Sessions Judge and on a 
conviction for murder the least sentence 
that he could pass was that of transport- 
ation for life, and we have no option but 
to affirm that sentence. The case however 
is a fit one for a recommendation to the 
Local Government to exercise their powers 
under s. 401, Criminal Procedure Code. In 
Criminal Appeai No. 771 of 1929 this Court 
recommended, in a case in which an un- 
mairied girl had killed her new-ly born 
child, that the sentence be reduced to two 
years’ rigorous imprisonment. In Ghulam 
Jannat v. Emperor (1), the recommendaticn 
was that the sentence be reduced to three 
years’ rigorous imprisonment. That was a 
case of a married woman having killed her 
child. In Criminal Appeal No. 359 of 1933 
no definite recommendation was made by 
this Court but the Local Government re- 
duced the sentence to one year’s rigorous 
imprisonment. In my opinion, in this case 
several circumstances have combined to lead 
the appellant to commit the crime: her 
weak intellect, the treatment of her relations 
and extreme poverty. 

I would therefore, while upholding the 
conviclion and sentence of the appellant, 
send this case to the Local Government 
with a recommendation that her sentence 
be reduced to one year’s rigorous imprison- 
ment. Theappeal is dismissed. 

Bhide, J.—I agree. 

N. Appeal dismissed. 


(1) 94 Ind. Cas, 403; AI R 1926 Lah. 271;. 27 Or. 
L J 627; 7 Lah, 70;27 P L, R 524, 
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l PRIVY COUNCIL. 
Privy Council Appeal No. 660 1 3l 
January =0, 1934 
Lozgp TuUANKERTON, L3eD A! NESS AND 
Sirk GEORGE LOWNDES 
POPURI RAMAYYA— APPELLANT 
si versus 
PUTCHA LAKSHMINARAY ANA— 


RESPONDENT : 

Madras Estates Land Act ‘1 of 1908), s.3(2}—Civil 
Procedure Code (Act V of 190%), e, 9 —Inam—Evidence 
inconclusive as to whether kudivaram rights were 
conveyed by grant—Burden of proof. ; 

When the evidence is inconclusive as to whether 
an ¿nam grant conveyed, the kudivaram right or not, 
the burden of proof that the inam is an estate, 
lies on the defendant as the terms of s. 9, Civil 
Procedure Code, lay down a general rule in favour 
ofthe jurisdiction of the Oivil Court, tand the 
burden of proof ison the party who maintains an 
exception to the general rule - | 
_ The fact that there were cultivating tenants 
in the village prior to the grant of the land by 
the zamindar does not raise a presumption of fact 
that the zamindar had not the kudivaram right and 
that accordingly the grant did not include that right., 


i thayya v. Subramanya Somayajulu (2', distinguishs* 
6 - = 


a Li 


Mr. J. M. Parikh, for the Appellant. 

Messrs. De Gruyther and K.V. L. Nara- 
simham, for the Respondent. 

Lord Thankerton.—This is a consoli- 
dated appeal against a judgment and 
13 orders dated October 11, 1927, of the 
High Court of Judicature at Madras, which 
set aside a judgment and 13 orders dated 
August 9, 1922, of the Court of the District 
Munsif of Tenali. The appellants are the 
respective defendants in 13 suits brought 
by the respondent to recover rent or damages 
‘for use and occupation of agricultural hold- 
ings in the respondent's enfranchised imam 
village of Siripuram andthe only question 
in the appeal is whether the jurisdiction of 
the ordinary Civil Courts is excluded by 
virtue of s. 189, Madras Estates Land Act 
(I of 1903). Ibis clear that, in the present 
case, the determination of that question will 
depend on whether the respondent's village 
is an “estate ” as defined in s. 3 (2) of 
the Act. The District Munsif held that the 
village is an estate under the Act, and 
that he had no jurisdiction to try the suits. 
The High Court held a contrary view and 
remanded ths suits to be tried by the 
District Munsif. |! 

The suit village was originally within 
the ancient zemindart of Chilakalurpeta, 
which was held by the Manuru family 
under an imperial grant of 1707 from the 
Mogul Emperor Auringzeb. In fasli 1219, 
i.e., the year 1810, the Raja of Ohilakalur- 
peta granted the village of Giripuram in 
perpetuity as an Agraharam to one Vedala 
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Rangachrlu, a Brahmin resident of another 
village called Peddavaram, on 2 shrotriyam 
af 80 pagodas (Rs. 320). In the lower 
Courts the respondent alleged two earlier 
grants of 1784 and 1799 prior to the per- 
manent settlement of 1802—but these were 
rejected, aid it may now be taken that 
tha grant was in 1810. 


In 1846 the zemindarit in Chilakelurpeta 
was sold for arrears of revenue and was 
purchased by the Government. In 1861 
the agraharam of Siripuram village was 
confirmed and enfranchised on 2 combined 
quit rent of Rs. 341 by the Inam Commis- 
sioner, The interest ofthe Inamdar was 
subsequently purchased by Putcha Sitaram- 
ayya, the adoptive father of the respondent 
and he created a trust in favour of the Sri 
Kasi Visweswara Annapurna Choultry at 
Bezwada in respect of a large portion of the 
lands in Siripuram Agraharam, constitut- 
ing himself as the Dharmakarta of the 
charity, and providing for the hereditary 
Dharmakartaship inthe family. After the 
death of Sitaramayya in 1908, his widow 
adopted the plaintiff as a son to her hus- 
band, and the respondent succeeded as the 
Dharmakarta of the Choultry. The respond- 
ent became a major in October, 191%, and 
he instituted the present suits in 1920 and 
1921, as Dharmakarta of the Choultry. The 
definition of ‘ estate” for the purposes of the 
Madras Estates Land Act 1908 (Madras 
Act 1 of 1908) is to be found in s.3 of the 
Act, which, so far as material, provides as 
follows: 


“3 Inthis Act, unless there is something repugnant 
in the subject or context : 
9, "Estate? means (a) any permanently settled 
estate or temporarily settled zamindari; (bi any - 
portion of such permanently ‘settled estate or tempo- 
rarily settled zamindtri which is separately registered 
in the offize of the Oollector, (d) any village of which 
the land revenue alone has been granted in inam to 
a person not owning the kudivaram thereof provided 
that the grant has been mide, confirmed or recognized 
by the British Government or aay separated part of 
such village, te) any portion consisting of one or 
more villages of any of the estates specifigd above in 
els./a) (b) and (c) which is held ona permanen® under- 

tenure.” f l 
Tt is common ground that, it the village 


of Siripuram is an estate within the mean- 
ing of the statutory definition, the present 
suits lie within the jurisdiction of the, 
Revenue Court under s. 189 of the Act and 


that the original jurisdiction of the Civil 


Courts is thereby excluded. 

While the appellants nad submitted in 
the Courts below contentions based on the 
other clauses above quoted, the argument 
before this Board was confined to cl. (d) 
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s. (3) (2) and the decision of this question 
manily depends on whether the respondent 
is owner of the kudivaram right as well as 
of the melvaram right. It is not suggested 
that the respondent or his predecessors have 
acquired the kudivaram since the date. 
of the grant of 1810, or that they al 
ready owned the kudavaram at the time of 
that grant, and it is therefore necessary to 
ascertain, if possible, whether the grant of 
1810 conveyed both Varams. The grant of 
1810 has not been produced, and the ex- 
tracts from the inam register of 1861 afford 
the only documentary evidence as tothe 
nature of the grant. The appellants no 
longer maintain, as they did inthe lower 
Courts, that the description of the village as 
“seri” in the inam inquiry involves 
an inference that the tenants were then 
recognized as possessing jirayati rights. 
These extracts are not of assistance in 
determining whether the grant of 1810 con- 
veyed the kudivaram rights. As regards 
the other evidence, the learned Muunsif 


found as follows : 

“The grant of the agraharam was to non-resident 
Brahmins in Fasli 1219 (1810), and it was a grant by 
a zamindar of a village within his permanently 
settled zamindarit There were cultivating tenants in 
the village at the time of the grant, and it was even 
then a Seri village. The agraharamdars were only 
receiving rents as stated in Exs A and A A, and they 


had no personal cultivation. The defendants in the case- 


already stated have been in pcssession of their res- 
ective lands for considerable periods cf time. The 
eases obtained from seme tenants, changes in ten- 
antry with regard to some lands in the village and 
variationsin rent have been taking place only since 
1204. Atabout 1$02 the tenants, or some af them, set 


up their rights to the soil and the egraharamdars. 


left no stone unturned . to resist wha 
bslieved to be an unjustifiable claim,” 
The somewhat meagre result of the 
evidence may be compleied by a pas- 
sage from the judgment of Tiruvenkaia 
Achariyar, J., in the High Court, : as 
follows: 
“The defendants say thatthey have been in uninter- 
rupted enjoyment of their respective holdings, even 
from before the date ofthe grant, and they have been 
partitioning their lands and also disposing of them 
by sales and mortgages but they have not produced 
a single document either of partition or gale or mort- 
gage. Those allegations rest only on their own bure 
ssatements, which are entitled to little weight.” 


This fact while it is hardly evidence of 
the terms of the grant is distinctly up- 
favourable to the appellants’ case. Their 
“Lordships are clearly of opinion that these 
findings of fact, apart from a presumption 
of fact which the appellants maintained to 
be applicable, as hereafter referred to do 
nol establish whether the grant of 1810 
conveyed the kudivaram right or not. 


mm 


perhaps they 
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But the appellants contended that 
the fact of there having been cultivat- 
ing tenants in the village prior to the 
grant of 1810, raised a presumption of fact 
that the zamindar had not the kudivaram 
right and that accordingly the grant did 
not include that right. But in their Lord- 


ships’ opinion, the existence of such a 
presumption was expressly negatived, 
and certain decisions of the High Court 


at Madras and the High Court at Bombay, 
which had given effect to sucha presump- 
tion, were overruled by the decision of 
this Board in Subramanya v. Patanna (1). 
The appellants sought to rely on the 
subsequent decision of this Board in Seeth- 
hayya v. Subramanya Somayajulu (2), but. 
that case was decided on construction of 
the terms of the particular grant which 
were before the Board, and not on any 
presumption of fact. Indeed, it is ex- 
pressly stated in the judgmeni that there 
is no presumption either way as to the 
inclusion or non-inclusion of the kudi- 
varam right. It should be added that 
the appellants maintained that, in the 
absence of production of the grant of 1810 
by the respondent, the Court should pre- 
sume that the terms of the grant would 
negative the respondent's case, in view of: 
s. 114, Evidence Act, Illus. (g), but it 
is sufficient to say that there is no evidence 
that the grant could be produced. The 
respondent’s natural father stated in. 
evidence that neitker he nor the respondent 
had it and he was not cross-examined. 
on this point. Nor did the appellants 
seek to ascertain by discovery the existence - 
or whereabouts of the grant. p 
The evidence being inconclusive as to. 
whether the grant of 1810 conveyed ihe 
kudivaram right or not it is necessary 
to consider upon which of the parties 
the burden of proof Jies in regard to the 
question of jurisciction. In their Lord- 
ships’ opinion the statements in the plaint 
sufficiently comply with the  provisicns 
of O. VII, r. 1, sub-cl. (f) and, that being 
so, their Lordships are clearly of opinion 
that the terms of s. 9, Civil Procedure 
Code, lay down a general rule in favour 


of the jurisdiction of the Civil Court, and 

(1)48 Ind Cas 689: A I R 1918 P 0109:51 A 209; 
41 M 1012; 25M LT 30 (1918) MW N 859; 2930 W 
N 273: 9 L W 126; 29 OL J 1°3;14P LR POU: 
36 M LJ 585; 21 Bom L R 547; (191S) M W N 463 


(P. Q.) . 

(2) 117 Ind Cas 507; A I R 1929 P O 115; 52M 453: 
56 1 A 146,33 C W N 578; 29 L W804: 31 Bom LẸ 
ie seo J 566; 56M L J 730; (1929M W N 3 
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that the burden of proof ison the party 
who maintains an exception to the gene- 
ralrule. Thisis in conformity with the 
decision of the High Court at Madras in 
Jagannatha Charyulu v. Kutumbarayudu 
(3). Accordingly, their Lordships are of 
opinion that the appellants, on whom lay 
the burden of prcof, have failed to prove 
that the grant of 1810 was of the melraram 
only, and therefore have failed to prove 
that the inam is an “estate” within the de- 
finition of the Madras Estates Land Act, 
so asto oust the jurisdiction ofthe Civil 
Court.” Their Lordships will humbly advise 
His Majesty that the consolidated appeal 
should be dismissed with costs, and that 
the judgment and 13 orders of the High 
Court, dated October 11, 1927, should be 
affirmed. l i : 

R.-N. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Hy S. L. Polak & Co. a 

Solicitors for the Respondent. ™ Messrs. 


Douglas Grant & Dold. | 
(3) 35 Ind, Cas. 91; 39 M 21; 27 M L J 233. 


x 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 757 
` , of 1933 
October 27, 1933 
a ADDISON, J. 
GHULAM SHARAF—ApprELiant 
“a versus 
LACHHMAN DASS AND OTHERS — 
RESPONDENTS 
Provincial Insolvency Act (V of 1920`, s. 75— 
Adjudicition as insolvent on petition of two credi- 
tors—Oficial Receiver declining to apply „to set aside 
mortgage executed by insolvent—Application by cre- 
ditors for annulment— Granting of—Appeal by 
mortgagee— Oficial Receiver and creditors, tf neces- 
sary parties — Gross negligence—New parties, if can 


be added—Appeal— Civil Procedure Code (Act V of. 


1908), O. J, rr. 3, 10, 


“Where on the application of two creditors a 


person is adjudged insolvent and the Official Recei-. 


ver declines toapply for the annulment of a mort- 
gage made by the insolvent and the creditors 
apply to the Court to get the mortgage an- 
nulled, the Official Receiver and the creditors are 
necessary parties to an appeal against the order 
annulling the mortgage. If they are not impleaded 
as parties, the appeal is incompetent. This is not 
a case of mistake but of gross negligence and 
amendment should not be allowed at the stage of 
appeal so as to add new parties. Basanti Bai v. 
Nanhe Mal 11), relied on. es 
. F.O. A. from an order of the District 
Judge, Ludhiana, dated February 25, 1933. 
Mr. Tek Chand for Mr. Bishen Narain, for 
the Appellant. 
Mr. Vishnu Datta, for the Respondents, 
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Judgment.—This appeal: must be dis- 
missed on the ground that necessary parties 
are not before the Court. Lachhman Das 
and Sawan Ram petitioned to have one 
Alia adjudicated an insolvent. This was 
done. The Official Receiver declined to 
apply for the annulment of a mortgage 
made by Alia in favour of Ghulam Sharaf. 
Accordingly Lachhman Das and Sawan 
Ram the petitioning creditors, who had by 
this time become scheduled creditors, ap- 
plied to the District J udge to have this 
done, citing the Official Receiver, Alia and 
Ghulam Sharaf as respondents. The result 
was that the Insolvency Judge annulled the 
mortgage. Against this decision Ghulam 
Sharaf has appealed citing Lachhman Das 
and Alia only as respondents. 

A preliminary objection was taken that 
the Official Receiver and Sawan Ram 
should also have been impleaded in the ap- 
peal. This contention must be upheld. 
When the mortgage was annulled the 
mortgaged property vested in the Official 
Receiver and he represents the interests of 
the other creditors. Similarly Sawan Ram 
was @ necessary party though his presence 
would not have been essential had the Off- 
cial Receiver been cited. A case which is 
practically on all fours with the present is 
Basanti Bai v. Nanhe Mal (1): See the 
third paragraph at p. 866*. There is no 
question that the appeal is incompetent as 
it stands. This is not a case of mistake but 
of gross negligence and it is impossible at 
this stage to allow any amendment go as to 
add new parties, though this was asked at 
the Bar, 

For the reasons 
peal with costs. 
N. Appeal dismissed. 


N 
(1) 8) Ind. Cas. 357; AIR 1926 All. 29; 47 A 8614; 
L kR 6 A 357 Oiv.: 23 a L J 799, 


*Page of 47 A—| td | 
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PATNA HIGH COURT ` 
(CUTTACK CIRODIT,) : 
Civil Revision No. 28 of 1933 
January 2, 1934 
Fazu Att, J. 
BIMBADHAR PATRA AND ANOTAER— | 
PETITIONERS 
Versus 
BHOBANI BEHERA—Oprosirs PARTY. 
Civil Procedure Code (Act V of 1908), O. IX, r, 9— 
Application for restoration—Applicant not being ina 
fit condition to attend Court due to operation — 
Whether constitutes sufficient cause for absence— 
Point to be decided in such cases. 
Where an application for restoration of asuit wag 
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made on the ground that the petitioner had under- 


¢ . 


gone a serious operation and was not therefore in a fit 
Condition to attend the Courton the date fixed, but 
the Munsif proceeded to- argue that there was no 
` hurry forthe operation'and that when the petitioner 
waited solong he could wait for.some more time and 


dismissed the petition:- > . ° 
Held, that the Munsif ‘had approached the case 
from an entirely mistaken point of‘view and, while 
professing to exercise the jurisdiction in the matter 
he had in fact not decided the very question which he 


= had to decide, and that it, was established that there 
was sufficient cause for-the petitioner not attending 
: .the Court. ia vA . | 

- ©. R.from anorder of the Munsif of Puri 


dated the February 27, 1933. 


Mr. B. N. Das, for the Petitioner. 
, Mr. L. Mahanty, for the 
Party. 

Judgment.—The petitioner was the 
plaintiff in a suit which was dismissed on 
January 20, 1933, as the petitioner failed to 
attend the Court on that date. He sub- 
sequently applied under O. IX,r. $ for 
the restoration of the suit but the learned 
Munsif held that he had failed to establish 
any sufficient cause for his absence and 
so he dismissed his application. 

Now, thé petitioner has suceeded in 
establishing and even the learned Munsif 
does not doubt it, that he had undergone a 
serious operation on January 14, 1933 and 
that being so he could not obviously have 
been in a fit: condition to attend the Court 
on January 20, The simple question which 
the learned Munsif had before him to con- 
sider was whether the fact “that he was 
not in a fit-condition to attend the Court 
on account of the operation ‘having been 
performed on January 14, did or did not 
constitute - sufficient cause: for his absence. 
He has, however, burked the whole ques- 
tion and proceeds to argue thah, there was 
no ‘hurry for the operation and that when 
the petitioner , waited so long he could 
‘~ wait for a week more., This isin fact not 
deciding the main guestion to be determin- 
ed but ‘offering’:aspiece of advice to the 
petjtioner without there being any material 
on thé record *“to28h6w the exact condi- 
tion of the patient” just before the opera- 
tion. In my judgment the learned Munsif 
‘has approached the case from an entirely 
mistaken’ point of view and while prc- 
fessing to exercise the jurisdiction in the 
matter he has in fact not decided the 
very question which he had to decide.,In 
my opinion there can be doubt on the 
facts established that there was sufficient 
cause for the petitioner not attending the 
Court. OS on 

In these circumstances I would allow 


Opposite 
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this application, set aside the order of the 
Munsif and restare the suit, but on the 
condition whichis agreed to by the petitioner 
that he will pay within one month from 
today the sum of one gold mohurto the 
opposite’ party as his cost, failing which 
this application will stand dismissed. 
The amount will be deposited in the trial 
Court to the credit of the opposite party. 
The suit will be restored and the learned 
Munsif will proceed with ib according to 
law. 


N. Petition al lawed. 
RANGOON HIGH COURT 
Civil Miscellaneous Application No, 18 — 
f of 1933 _ es 
May 9, 1933 


Paa, C. J. AnD Das, J. i 
V. P, R. P. L. FAMILY—ÅPPELLANTS ` 
VETSUS 
COMMISSIONER or INCOME-TAX | 
— RESPONDENT 

Income Tax Act (XI of 1922, s 63 (3)—Firm 
carrying on business in foreign country also— 
Remittance from foreign country—Presumpiion, tf . 
arises - Question as io whether remittance ts out of 
capital or profits, if one of fact. os, 

In every case where the question is whether a 
particular sum is “ profits ” or “ capital the ques- 
tion is one of fact to be determined upon _ the 
material before the income-tax authorities [p. 332, 
col. 2 | 

Where the assessee’s foreign business remits 
money to the assessee in tha plaice where the pro- 
fits from his businass are assessed to income-tax, 
the question as to whether the remittance is one 
from out of.tha profits ofthe foreign business or 
out of capital is one of fact. No presumption arises 
either way. In such circumstances the only ques- 
tion of law thatcan arise is whether there was 
material before the income tax authorities upon 
which they couldfind that a 
profit or income earned by the assessee and remit- 
ted during the year of assessment. Scottish Provi- 
dent Institution v. Allan (1), followed, Subbiah Iyer 
y Commissioner of Income Tax, Madras (2), ex- 
plained. [ibid] | - i 

C. M. A. against an order of the Com- 
missioner of Income-tax, Burma, dated 
October 21, 1992. 

Messrs. Clark and Surridge, for the Ap- 
pellants. l — 

The Government Advocate,.for the Respon- 
dent. = 
Page, C.J.—This application must be 
dismissed. An undivided Hindu family,. 
carrying on a money-lending business in 
Rangoon and elsewhere,'the members of. 
which were entitled collectively to a half 
share in a money lending business carried. 
on in partnership between the members 


of the assessee firm and a firm in Negombo, 


certain amount was - 
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Ceylon, were assessed to income-tax in 
respect of the financial year 1931 32in 
a sum of Rs. 18,666 upon ths ground that 
that sum represented the assessees’ share 
of the profits earned in the business at 
Negombo. At the investigation before the 
Income-tax Officer the following facts were 
common ground: 

(1) That the assessee firm was carrying 
on a money-lending business for profit; 
(2) that it was entitled to a half-share 
‘of the profits earned by the Negombo 
firm ; (3) that during the year of assessment 
there were remitted by the Negombo firm 
to the assessee firm in Rangoon two sums 
of Rs. 30,000 and Rs. 25,000; and 
(4) that these two sums of Rs. 30,000 and 
Rs. 25,000 were remitted out of the funds of 
the Negombo firm. 
-~ The assessees stated that these two 
sums were not remitted to them by the 
firm in Negombo as representing profits 
‘earned by the assessees in Negombo during 
the year of assessment, but were capital 
Sums received by way of loan from the 
Negombo firm by the assessees, and there- 
fore were not profits or gains liable to 
assessment for income-tax. In support of 
their contention the assessees adduced two 
letters purporting to have been written 
during the year of assessment by a member 
of the firm in Negombo to the asses- 
sees in Rangoon, from the terms of which 
the assessees invited the Income-tax Officer 
to draw the inference that the two sums 
of Rs. 30,000 and Rs. 25,000 had been.remit- 
ted as a capital sum by way of loan, not 
aS representing the assessees’ share cf the 
profits earned in,the Negombo business. 
The Income-tax Officer, upon the materials 
before him, found as a fact that the two 
sums of Rs. 30,000 and Rs. 25,000 included 
the sum of Rs. 18,666 being the amount 
of the assessees’ share of the profits that 
had been earned by the business in 
Negombo during the year of assessment. 
On appeal to the Assistant Commissioner 
the assessment by the Income-tax Officer 
was affirmed. Thereupon the assessees 
applied to the Commissioner of Income-tax 
that he should state the -following case 
and refer it tothe high Court for determina- 
tion: ra 

‘‘Whether or not the evidence tendered before 
the authorities did rebut the legal presumption that 
the remittance received from the foreign partnership 
business is out of profits.” 

‘The Commissioner of Income-tax expressed 
the opinion that the question that it was 
_ sought to refer was a question - of fact 
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and not of law, and refused to state a 


` case or refer if to the High Court. The 


assessees have now presented 


an appli- 
cation under s.. 63 (3), 


Income-tax Act, 


. that the Court should require- the Com- 


missioner. of Income-tax-to state the ques- 

‘tion under -ccnsideration, and refer it to 
‘the High Court for determination. Now, 
there lurks under the question as frarned 
what I regard as a fallacy. There isno 
presumptio juris that a sum received from 
a foreign partnership business is remitted 
out of the profits of that business. I have 
before now had occasion to observe that 
what is a reasonable inference to draw 
from facts is frequently stated to bea 
presumption which the Court will regard 
as raised by certain facts. It isno such 
thing. 

The expression “legal presumption” that 
is found in the question that has been 
propounded has been used, I think, because 
of certain observations made by the Court 
of Session in Scottish Provident Institution 
v. Allan (1). The facts of that case were 
not dissimilar to those in the present 
case. It appears that the - assessees in 
Edinburgh who had sent a large amount 
of capital to Australia for invest- 
ment, had received from Australia dur- 
ing the year of assessment remittances 
amounting to £716,500. The question that 
fell for determination was whether this 
sum of £716,500 or any part thereof was 
to be regarded as profits of the assessees 
earned in Australia and remitted to.Great 
Britain, or as a return pro tanto of the 
capital that had been sent from Scotland 
to Australia by the assessees in order to 
be invested there. Notwithstanding the 
fact that at the time when all the re- 
mittances (except one) were seit to the 
United Kingdom a covering letter: wag 
forwarded to the following effect: > `o. 
“for your guidance in dealing with the Indian 
Revenne Department the above amount represents 


proceeds of the draft for £25,000 drawn by the 
attorneys of the Institution on May 21.138 sa 
the Commissioner of Income-tax held’: 
“that the sum of £217,350 admittedly received by 
the institution in the United Kingdom from Austra- 
lia during the year ending December 31, 1898, 
and for convenience taken as the year of assessment 
be regarded as ,consisting of interest assessable in 
terms of the fourth case of Sch. D, 5 and Vict. 
Chap 35,” 

On appeal to the Court of Session, save 
in respect of a sum of £5,000, the deci- 
tion of the Commissioners was u pheld, 
and a further appeal to the House of Lords 
was dismissed. In the course of his judg- 


(1) (1903) 4 T O 409, 


832 
ment in the Court of Session, the Lord 
President observed: 

“It further appears to me that, under the circum- 
stances, indefinite remittances to this country must 
be presumed to consist of interest, not of capital 
.so long as the amount of capital remitted to Aus- 
tralia for investment still remains invested there,” 
And Lord McLaren added: 

“But, where a capitalist company, as in the pre- 
sent case, has invested large sums for a period of 
15 years in a Colony, and has an agent employed 
not only to receive interest, but also to receive the 
capital of the investment when paid up, and to 
invest it, even if unappropriated remittances are 
made to this country, 1 think every one would 
agree that they must be dealt with according 
to the ordinary course of business and these re- 
mittances must be presumed to be paid in the 
first place out of interest so far as they are in- 
come, and in the second place out of principal or 
capital, I think tbat rule results from the fact 
that no prudent man of business will encroach 
upon his capital fur investment when he has income 
uninvested lying at his disposal.” 

Now, I venture to think that all: that the 

learned Judges in the Court of Session 
meant by their observations was that there 
was material before the Commissioners 
upon which they were justified in finding 
as a'fact that the remittances were profits 
and not capital and that an inference to 
that effect that had been drawn by the 
Commissioners was the inference which in 
the circumstances any reasonable busi- 
ness man would draw from the materials 
before them. I do not myself think that 
their Lordships intended to hold that 
there was a presumptio juris or a prae- 
sumptio juris et de jure that in such circum- 
stances the remittances were profits and 
not capital. In Subbiah Iyer v. Commis- 
sioner of Income-tax, Madras (2), a Full 
Bench of the Madras High Court expres- 
sed the opinion that: 
“Jf an assessee’s foreign business remits money to 
him in a country in which his profits from his 
business in that country are assessed to income-tax, 
the presumption is that the remittance is a remit- 
tance from out of the profits of the foreign business, 
The Scottish Provident Institution v. John Allan (3) 
followed in Inre A. V. P. M. R. M. Murugappa 
Chettiar a | | 

‘Their Lordships after setting out the 
passage to which I have referred in the judg- 
ment of Lord McLaren in Scottish Provident 
Institution v. Allan (1), proceeded to 
hold that the presumption as to the re- 
mittances being profits of a foreign business 
wes rebuttable and not a presumptio 


(2) 127 Ind. Cas. 131; A I R 1980 Mad, 449; 53 
M510; 58 ML J £81; 31 L W 769; Ind, Rul. 
(1930) Mad. 947 (F B). 

(3) (1903) A O 129; 72 L J PO 70; 19 TL R 432; 
4 Tas. Oas. bul; 67 J P 341; t8 L T 478. 

(4) 97 Ind Cas. 395; AIR 19.6 Mad. 167; 49 M 
oe 51M LJ 188; (1926) MW N 622;24 L W 
340. a, ok 


Vv. P, R. P. L. FAMILY V. COMMISSIONER OF INCOME TAX 


4 


148 I O 


juris et de jure, and on the facts had been 
rebutted. It appears to me, with great 
respect to the learned Judges of . the 
Madras High Court, that in every case 
when the question is whether a particular 
sum is ‘‘profits’ or “capital” the question 
is a question of factto be delermined upon 
the material before the income-tax authori- 
ties, and that the case of Scottish Provident 
Institution v. Allan (1) and Subbiah Lyer's 
case (2), are useful merely for the purpose 
of guiding the authorities concerned, 
when they are considering facis to which 
the observations in those cases might 
reasonably be regarded as. apt, as ` to 
how they should approach the question 
of fact which they are called upon to decide. 
In Serttish Provident Institution v. Allan 
(1), the House of Lords made no reference 
to any “presumption” in law in connéc- 
tion with such remittances and so far 
from regarding the question whether such 
sums were ‘profits’ or “capital” as a 
question of law or of mixed law and fact, 
the House of Lords laid down in plain 
terms that in their opinion the question 
was solely one of fact. Lord MHalsbury, 


L. C., observed: 

“I think this is really a question of fact. The 
question is what inference can properly be drawn 
from the facts as stated by the Commissioners.” 


And Lord Shand added: X 

“The question is, as your lordship has put it, 
entirely one of facts ” l 
- Now the Commissioner of Income-tax 
stated that in his view the question which he 
was invited to refer to the High Court 
‘was “a pure question of fact.” I am of 
the same opinion. In such circumstances 
the only question of law that can arise 
is whether there was material before the 
income-tax authorities upon which’ they 
could find thatthe sum of Rs. 18,666 was 
profits or income earned by the assessees 
and remitted during the year of assess- 
ment to Burma. Thevery form in which 
the question is propounded ~ connotes 
that there was material upon which the 
income-tax authorities could have reached 
the conclusion at which they arrived. In- 
deed, I did not understand ihe learned 
advocate for the assessees to contend that 
there were no marterials before the in- 
come-tax authortites upon which their find- 
could have been based. The contention 
on behalf of the assessees was that the 
question whether the evidence tendered 
by the assessees ought to be regarded as 
rebutting the inference which otherwise 
migth have been drawn from the facts, 
namely, that these remittances were profits 
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earned at Negombo and not capital sums 
sent to Rangoon by way of loan, was not 
a question of fact but a question of law. 
In my opinion such a contention can- 
not be sustained. The question being 
one of fact, and the finding upon the 
question being based upon the materials 
before the income-tax authorities, no ques- 
tion of law arises. The result is that the 
application fails, and it is dimissed with 
-costs, ten gold mohurs. 

Das, J.—I concur. 

Ne, Application dismissed. 





PATNA HIGH COURT 

(Cotrack CIRCUIT.) 

Appeal from Original Order No. 7 of 1931 
with 
Civil Revision No. 29 of 1931 
December 20, 1933 
MacpagR:ON AND FAZL ALT, Jd: 
HAREKRISHNA MALLIK AND OTAERS— 
APPELLANTS 


; VeETSUS 
NARSINGH DAS AND otuErs— 
RESPONDENTS 

Civil Prozedure Code (Act V of 1908), O. XXX, 
r. 4,0. XXII, s llo—Plaintiffs carrying on 
business jointly at time of loan—Suit on loan after 
separation — Suit, if governed by O XXX, r. 4— 
Contract Act (IX of1872;, s. 263—Appeal— Order 
that appeal abated as a whole—Revision against the 
order—Competency of. 

‘Where four persons used to carry on business 
jointly at the time a loan was taken from.them by 
the defendants but since then tbere wasa separation 
among them andthe firm ceased to exist]: 

Held, that a suiton the loan brought after the 
separation will be one notin the name of the firm 
but by the plaintifs in their individual capacity and 
the rule which would govern a suit brought by 
partners would not govern the case and on the 
death ofone of the plaintiffs the right of suit does 
not survive to the-surviviog plaintifis. Section 263, 
Contract Act will not operate to make such a rule 
govern. the case, 

. Where inan appeal an orderis passed that the 
appeal has abated asa whole,an application in re- 
vision will not lie against the order as by the 
order the appeal was in effect dismissed anda 


second appeal could have been filed against the order. 


Appeal from an order of the Additional 
Subordinate Judge, Cuttack, dated March 2, 
1931. 

Mr. SN. Sen Gupta, for the Appellants. 

Mr. S. C. Basu, for the Respondents. 

Fazl Ali, J.—This miscellaneous appeal 
arises out of an appeal in a money suit 
which had been instituted by four persons 
in-whose favour a decree was ultimately 
passed by the Court of first instance. The 
defendants thereupon appealed and while 
the, appeal was pending, one of the plaint- 
iffs who was respondent No. + in the appeal 
died on August 17, 1980. As no. step was 
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taken within the time allowed. by law for 


substituting the heir of the deceased res- 
pondent it was held by the -Additional 
Subordinate Judge, in whose Court the 
appeal was pending, on January 17, 1931, 
that the appeal had abated as a whole. 
Subsequently an application was filed by 
the appellants asking the Court to set aside 
the abatement and this application was 
rejected by the learned Subordinate Judge 
on March 2, 1931. The defendants have 
now perferred an appeal against the de- 
cision of the Subordinate Judge refusing to 
set aside the abatement and a Civil 
Revision against the decision dated Jan- 
uary 17,1931, by which he held that the 
whole appeal had abated.. Now, it is clear 
that the Civil Revision does not lie 
because the appeal having in effect been 
dismissed by the learned Subordinate 
Judge by reason of his decision that it had 
abated, a second appeal could have been 
perferred against his decision and it is 
clear that where it was possible for the 
defendants to appeal against the decision 
of the Subordinate Judge and they have 
not appealed, they cannot agitate the matter 
which they might have agitated in appeal 
by preferring an application in revision. 
As to the miscellaneous appeal, the learned 
Advocate forthe appellants does not chal- 
lenge the finding of the Subordinate Judge 
that if there has been an abatement no 
ground has been made out for setting 
aside such abatement. What he contends 
is that in fact there had been no abatement 
and he bases his contention upon the plaint 
in which it has been stated that the four 
plaintiffs “were carrying on bisiness in 
the name of the firm Gurumukh Roy 
Bisseswar Lal.” It is argued that the suit 
was virtually a suit by anumber of partners 
ina firm and ifone ofthe partners dies in 
the course of the litigation, the right to sue 
must be held to survive to the surviving 
partners. The learned Advocate has “in 
support of his contention relied upor ‘the 
decisions in Bal Kissen Das Daga v. Kanhya 
Lal (1) and Debt Das v. Nirpat (2). On the 
other hand reliance has been placed on 
behalf ofthe respondents on a decision by 
a Division Bench of the.Calcutta High 
Court in Monmohan Panday. v. Bidhu 
Bhusan Choudhury (3),48 Ind. Cas. 309. 
The question which we are, asked 
to decide is really -as to whether 
O. XXX,-r. 4 ought to be ‘construed in the 


(1) 21 Ind. Cas, 509:17 O L J 648, 
(2) 20 A 365; A-W N 1898, 73, 
.(3) 48 Ind.Qas, 309; 28 O L J 268, 
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wide manner as suggested in the “decisions 
by the Allahabad High Court in Debi Das 
v. Nirpat (2) and by the Calcutta High 
Court in Bal Kissen Das.Dagav. Kanhaya 
Lal (1), or whether theconstruction placed 
upon itin the later case of the Calcutta 
High Court in Monmohan Panday v. Bidhu 
Bhusan Chowdhury (3) is the construction 
which should be adopted by us. In my 
cpinion the question as to what should be 
the rule when several partners bring a suit 
and one of them dies in the course of the 
litigation does not arise, because upon 
reading para. 1 of the plaini it seems to be 
clear that there was no partnershipin exis- 
ence when the suit was brought. What ap- 
pears from the plaint is that the four 
plaintiffs used to carry on business jointly 
at the time when the loan was taken by 
the defendants, but it is conceded by all 
the parties concerned that there has since 
been a separation among the plaintiffs who 
were members of the old firm and that the 
firm no longer exists. As the learned Sub- 
ordinate Judge has pointed out, the suit 
was not brought in the name of the firm 
but was brought by the plaintiffs in their 
individual capacity. It appears to me that 
the rule which would govern a suit brought 
by partners would not govern the present 
case. It is contended by the learned Advo- 
cate for the appellants that under s. 263, 
of the Indian Contract Act such a rule 
would govern the present suit but I am 
not prepared to accept this contention. 
Order XXX, r. 4 clearly provides that that 
rule would apply where two or more persons 
may sue-or be sued in lhe name of a firm. 
Here the firm being no longer in existence, 
the suit could not have been brought in 
the name of a firm and in fact was not 
so brought. It appears to me therefore that 
the decision of the learned Subordinate 
Judge was correct and I would dismiss this 
appeal with costs. The Civil Revision is 
dismissed with costs other than the hearing 
fee. e 

Macpherson, J.—I agree that the appeal 
be dismissed. 

N. Appeal dismissed. 


PATNA HIGH COURT. 
- (CoTTack OIrOO1T.) 
Civil Kevision No. 58 of 1933. 
January 3, 1934 
Faz.i ALI, J. 

RASANANDA RATH— PETITIONER 

~ versus 
RATHA SAHU—Opprosite Party 

Civil Procedure Code (Act V of 1908), O. XXI 


RASANANDARATH v. NATHA SAHU 
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11810 
rr. 58, 63, 109—Claim—Rejection of—Remedy of . 
claimant—Application under r. 100, competency of: 
—Ineyularity of order dismissing claim—Whether 
material, x 

Where a claim or an objection is preferred under 
r. 58, O. XXI, Oivil ['racedure Code, and the Court 
rejects it under tae proviso to that rule 
on the ground that it was designedly or 
unnecessarily delayed, the order isone made against 
the claimant or the objector within the meaning of 
this rule and it will be conclusive unless the party 
against whom the order is made institutes a snit to 
establish his right to the property within 
the period of limitation. It is not open to him to 
apply under O, XXI, r. 100. It is enough that the 
order dismissing the claimis not one passed without 
jurisdiction, even though it may be irregular. 

Bolanath Sarkar v. Haraduart Agarwala (1), 
relied on Rajeswari Bibi v. Hari Ram (2), referred 


to 

Appeal from an order of the Munsif of 
Cuttack dated June 24, 1933, 

Mr. P. C. Chatterji, for the Petitioner. 

Mr. A. Dutia, for the Opposite Party. 

vudgment.—This application is direct- 
ed against an order passed by the Munsif 
of Cuttack allowing an application made 
by the opposite party under O. XXI, 
r. 109. Il appears that in execution of a 
decree obtained by the petitioner against 
one Tula Bewa certain land which was 
alleged to belong to the judgment-debtor 
was put up for sale. The opposite party 
then preferred a claim in respect of this 
land under O. XXI, r. 58, but it was dis- 
missed summarily on the ground that it 
had been filed late. Later on, the land 
was sold and purchased by the decree-holder 
and the latter obtained possession of the 
same. T'he opposite party then preferred 
an application under O. XXI, r. 100, on 
ihe ground that he had been in possession 
of the land asa purchaser from Tula Bewa 
and that asa result of the delivery of pos- 
session he had been dispossessed and was 
entitled to be restored to possession under 
O. XXI, r. 100. This application was ob- 
jected to by the petitioner on the ground 
thatit was not maintainable inasmuch as 
no suit having been instituted as provided 
by O. XXI, r. 63, the order dismissing the 
claim case of the petitioner had become 
final. The learned Munsif held, however, 
that the application of the opposite party 
was maintainable and that it should be 
allowed. 

Now, the identical point which is raised 
in this case was decided in Bhola 
Nath Sarkar v. Haraduar Agarwala 
(1), where on a reference made under 
O. XLVI, r. 1 a Division Bench of the 
Calcutta High Court held that as the 


(1) 141 Ind. Cas. 100; 56 C. L. J. 950; 36 0. W.N 
034; Ind. Rul, (1933) Cal. 80; A. I. R. 1933 Cal, 233, 
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‘Scope of enquiry under O. XXI, r. 109 is 
the same as that under O. XXI, r. 58, an 
unsuccessful applicant in a case under 
O. XXI, r. 58 though the application was 
dismissed for defanlt was incompetent to 
apply under O. XXI, r. 100 and the only 
remedy’open to the claimant was to institute 
a regular suit as provided under O. XXI, 
63 of the Code. It -is contended on behalf 
of the opposite party that this decision 
should not be applied to the facts of the case, 
because here the application of the opposite 
party under O. XXI, r. 58 had been dis- 
missed summarily and thatin dismissing 
it summarily the learned Munsif had over- 
looked a principle which has been pointed 
out in Rajeswari Bibi v. Hari Ram (2) 
namely that a claim should not be dismissed 
on the ground that it had been unnecessari- 
ly delayed without giving an opportunity 
to the applicant to explain the delay. The 
correctness of the decision of the Allahabad 
High Court is beyond question, but the 
fact remains that the order of the Munsif 
dismissing the claim of.the opposite party 
summarily cannot be said to have been 
without jurisdiction even though it may 
have been somewhat irregular and as that 
order not being challenged still stands 
good the only remedy available to the 
opposite party was to institute a suit under 
O. XXI, r. 63. It is well settled that where 
aclaim oran objection is preferred under 
r. 58 and the Court rejects it under the 
proviso to that rule on the ground that it 
was designedly or unnecessarily delayed, 
the orderis one made against the claimant 
or the objector within the meaning of this 
rule and it will be conclusive unless the 
party against whom the order is made in- 
stitutes a suit to establish his right 
Lo the property within the period of limita- 
tion. i 

I would therefore allow this application 
with costs and set aside the order of the 
learned Munsif against which this applica- 
tion is directed. Hearing fee one gold 
mohur, - 

N, Application allowed. 


(2) 145 Ind. Cas. 444; A. Í. R. 1923 All 751; 6R. A. 
108; (1933) A. D, J. 1177, 
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LAHORE HIGH COURT _ 
scellaneous First Appeal No. 246 
=- of 1931 
May 11, 1932 
Trk CHAND, J. 
SAHIB SINGH-— APPILICANT—ÅPPELLANT 
. VETSUS 
BHAGAT SINGH AND CTHERS — 
' RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 501), 
3/, 133— Dismissal of mahant’s claim  peti'ton— 
Absence of declaration that lands belong to Gurdwara 
—Resittution by executing Court—Jurisdiction— 
Ciril Procedure Code (Act V of 1208), s. 144. 

A. Gurdwara Committee has no statutory power 
to hold possession of properties which do not be- 
long to the particular Gurdwara but which have 
been found to belong toa local Nirmala Pharam- 
sala with which the Gurdwara has no concern 
whatever. 

lt is not the mere fact of dismissal of the mahant's 
petitioa of claim under s. 5 (1), relating to the 
lands which entitles the Gurdwara Committee to 
retain possession, buta declaration by the Tribunal 
that they belonged to the Gurdwara. Where no 
declaration has been made by the Tribunal its deci- 
sion does not debar the executing Court from car- 
ryiog out the provisions of the ordinary law in 
making restitution of properties which had been 
improperly seized by it in execution of its decree 
which has since been reversed. 

_M. F. A. from an order of the Senior Sub- 
Judge, Amritsar, dated June 13, 1930. 

Mr. Dev Raj Sawhney, for the Appel- 
lant. 

Mr. Charan Singh, for the Respondents, 

Judgment.—The facts of the litigation, 
which has given rise to this appeal, are 
somewhat complicated and it is necessary 
to set them out in some detail. The.ap- 
pellant Kirpa Singh wasthe mahant of a 
religious institution at Guru Sar Sutlani in. 
the Amritsar District. On July 26, 1921, 
certain persons claiming to, have an interest 
in the institution, brought a suit under 
s. 92, Civil Procedure Code, against Kirpa 
Singh for his removal from the office of 
mahant and for framing a scheme of 
management. This suit was decreed by 
Lala Shibbu Mal, Senior Subordinate 
Judge, Amritsar, on October 5, 1922. The 
learned Judge passed a decree for fhe 
removal of Mahant Kirpa Singh and ap- 
pointed a committee for the management 
of the institution consisting of seven mem- 
bers, one of whom was to be the successor - 
of the defendant chosen in accordance 
with the custom of the institution afier 
the leading and re- 
esentativ In accordance with 
this direction a committee of management 
(hereinafter described as tha Court Com- 
mittee) was constituted. One of the members 
ofthis Committee was Bhagat Singh lam. 


"its 


336 - 


been chosen as mahantin succession to 
Kirpa Singh, — 

In execution of this decree, Kirpa Singh 
was removed from the office and dispcs- 
sessed from the gadi of the institution, 
which was handed over to the Court Com- 
mittee and a formal receipt was filed by 
Bhagat Singh onits behalf on October 11, 
1922, In pursuance of this decree, pos- 
sesssion of various parcels of land and 
immovable properties,’ which stood in the 
name of the institution or of Mahant Kirpa 
Singh personally, was given to the ‘‘Court 


Committee” andin the revenue papers the 


name of Kirpa Singh was removed and 
that of Sadhu Singh substiuted as the 
manager of the institution. From the decree 
of Lala Shibbu Mal, Kirpa Singh instituted 
an: appeal in the High Court. While this 
appeal was pending, the Sikh Gurdwaras 
Act came into force and the institution at 
Guru Sar Sutlani was notified under the 


Act and in 1927 a committee of manage-. 


ment (hereinafter called the Gurdwara 
Committee) was constituted in accordance 
with the provisicns of the Act to look after 
affairs and- the appurtenant pro- 
perties. Of this Committee, Sardar 
Jawahar Singh was elected the. president 
and Bhagat Singh lambardar. (who was a 
member of the Court Committee also) one 
of the members, and under this Committee, 
Sadhu Singh who had been elected mahant 
in accordance with the decree of Lala 
Shibbu Mal was appointed “ office holder” 
of the institution. It appears that adhu 
Singh and Bhagat Singh who had entered 
into possession of the various properties of 
the institution in accordance with the decree 
of Lala Shibbu Mal, as representatives of 
the Court Committee, arranged to transfer 
possession of these properties tothe Gur- 
dwara Committee, and secured from the 
tenants rent deeds in favour of the Gurdwara 
Committee. One of these rent deeds related 


to certain lands in Mauza Ranian and was ` 


executed by Muhammad Bakhsh, respondent 
No. 6, on March ?, 1930, for a period of 10 
years in favour ofthe Gurdwara Committee 
through Jawahar Singh and Sadhu 
Singh. l l 

On May 14, 1929 the High Court accepted 
Kirpa Singh’s appeal and set 


was a Nirmala institution and the plaintiffs 
decree-holders who had brought the suit 
were not interested in it and had no locus 


standt to-maintain the suit. Accordingly, 
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‘bardar and another Sadhu Singhjwho' had 


aside the. 
judgment and decree of Lala Shibbu Mal, - 
holding that the Gurdwara Guru Sar Sutlani-’ 


dis to 


on July 26, 1929, Kirpa Singh filed an 
application under ss. 144-151 ‘against the 
decree-holders for restitution of the prop- 
erties, possession of which had been taken 
by the latter in pursuance of Lala Shibbu 
Mal's decree, and also prayed that an in- 
junction be issued to the tenants not to pay 
any rent to any person till further orders of. 
of the Court. Mr. Lewis, who had suc- 
ceeded Mr. Shibbu Mal, issued the 
injunction and summoned the decree-holders 
to show cause why restitution of thé 
properties in question be not made to 
Mahant Kirpa Singh. On August 30, 1929, 
Sardar Jawahar Singh, as President of the 
Gurdwara Committe, applied to the execut- 
ing Court under O. XXI,r. 99, Curvil 
Procedure Code, urging that the Gurdwara 
Committee was in lawful possession in 
accordance with the provisions of the Sikh 
Gurdwaras Act, that he should be made a 
party, that Kirpa Singh had- no right to be 
restored to possession, and thatthe injunction 
issued by Mr. Lewis be vacated.- An ela- 
borate inquiry was held as to the circum- 
stances in which Jawahar Singh and his - 
Committee had got into possession ofthe 
various properties and Mr. Omkar Nath 
Zutshi, who had succeeded Mr. Lewis, passed 
an order on January 13, 1930, rejecting 
Jawahar Singh’s application and holding 
that restitution could be claimed by Kirpa 
Singh against the Gurdwara Committee, 
as that Committee bad no titlein itself with 
respect.to the properties in dispute, but 
was merely holding as a licensee from the 
Court Committee which had obtained 
possession in accordance witb Lala Shibbu 
Mal's decree and as that decree had been 
reversed by the High Court, s. 144 was 
applicable to the ease. As however 
proceedings under s. 5, Gurdwaras Act, | 
were pending atthe lime before the Sikh 
Gurdwaras Tribunal in respect of most of 
the properties in dispute, Mr. Zutshi ordered 
that the judgment-debtor, Kirpa Singh was 
entitled to keep possession of the properties 
entered in his claim before the Tribunal ` 
(with the exception of a certain Rakh with 
which we are not concerned in this appeal) 
till it was 

“decided by the Tribunal that the property belonged 
not to.the judgmert-debtor but to the Gurdwara 
Oommittee of Gurdwara Guru Sar Sutlani and that 
when such a declaration had been. made the 
Gurdwara Committee would beentitled to get 


possession of the properties by a suit or with the 
mutual agreement of the judgment-debtor." : 


The injunctions issued to the various~ 


lessees were vacated and the lessees were” 


directed to deposit in Oourt the lease money 
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due from them for payment to mahant Kirpa 
Singh. It is important to-note that ‘no 
appeal against the order of Mr. Zutshi: was 
preferred: either in the Court Committee or 
the Gurdwara Committee. That order must 
- therefore be taken to have become final 
and musi be executed, except in so far as 


such execution may be prohibited by the. 


provisions of the Gurdwaras Act. On 
July 5, 1930, the Sikh Gurdwaras Tribunal 
disposed of the various petitions: of claim to, 
the properties included in the ‘‘consolidated 
list’ relating to this (turdwara, including 
the petition of Mahant Kirpa Singh. Some 
of the properties were found to belong 


personally to the mahant and he was declared ` 


“the owner thereof. Some other properties 
were held to belong to the Gurdwara Guru 
Sar Sutlani and the Mahant’s claim was 
dismissed in respect thereof. There was a 
third .set of properties with regard to which 
the Tribunal held that they were neither 
the property of the-Gurdwara Guru Sar 
Sutlani nor had it been established that 
they -were the personal property of the 
Mahant, but-it' was found that they were 
attached to-some other Nirmala’ institu- 
tions. As the Mahant had failed to es- 
tablish his personal claim to these pro- 
perties his petition under s. 5, in so far 
as it related to such properties, also, was 
dismissed, One of the properties of this 
last description. is the land at Mauza 
Ranian which, the Tribunal held, beloaged 
neither to the Gurdwara Gura Sar Sutlani 


nor to the Mahant personally, but was- 


attached to a local Dharamsala of the Nir- 
malas. 

In response to the’ notice ‘issued to 
Muhammad Bakhsh to deposit in Court the 
lease money of the Ranian land for pay- 
ment to Mahant Kirpa Singhin accordance 
with Mr. Zutshi’s judgment, Muhammad 
Baksh appeared before Mr. Zutshi’s 
successor, Bawa Kanshi Ram, and urged 
that as Kirpa Singh's claim ‘in respect of 
‘that land had been dismissed by the 


Tribunal, restitution of possession of. that’ 


land pto the Mahant’ could not be made, 


as this would be inconsistent with the. 


decision of the Tribunal. He, therefore, 
prayed that the order: of Mr. Zutshi direct- 


ing- him ‘to deposit, the lease money. ; in 


plea and” “cancelling the order. of “his. pre- . 
decessor: ‘rejected the application of Mahan 
Kirpa Singh,” and directed that ‘‘the ex- 
ecution file be consigned::to the record 
room.” It is not clear from the wording 


148—43 & 44 


.BAHIB SINGH v. BHAGAT SINGH = as 


„Sunder that: decree. 
| Court be vacated. The learned Suboiditiate: * 
_Judgé:in avery brief ‘order upheld$:sthe «? 


oar 
of the . order’ whether the learned J udges 
intended to dismiss the Mahant’s applica- 
tion for restitution of the Ranian land 
only, or: of .all the properties mentioned 
in his application under g. 144, But it is 
common grounl between the parties that 
the order has besa interpreted by the lower 
Court. as dismissing the application for 
restitution of all the properties, -possession: 
of which had been delivered tothe Court 
Committee INGGI the decree passed by Lala 
Shibbu Mal. 

‘From this order Mahant Kirpa Singh 
has appealed ' to this Court, and the, 
first- contention raised’ on his behalf is-. 
that the order of Mr. Kanshi Ram con- 
signing the execution file to the record 
room ‘is illegal and erroneous, as the Gur- 
dwaras Tribunal. had declared the Mahant 
‘to be the.owner of some of the properties ` 
in his personal right and there is no reason 
why possession of’ these: properties should 
not :be made: over to him. his position- 
is ‘not controverted by Mr. Charan Singh. 
and it is obvious that this part of the 
order is manifestly wrong. It is equally ` 
clear that restitution cannot be granted 
to the Mahant -of those properties which 
the Tribunal had declared to: belong to 
the Gurdwara Guru Sar Sutlani, and 
Mr. Sawhney for the appellant says that 
he is not appealing against so much of 
the order as relates to such properties. 
‘The real controversy before me has centred 
round the third set of* properties, title in | 


which ‘has been found ‘to. vest neither in - 


the Mahant personally nor in the Gur 
dwara Guru Sar Sutlani, but’ which have © 
beén held by the Tribunal to be attached 
to various other institutions of the Nirmala ’ 
sect, to: which the Gurdwaras Act does 
inot apply. As stated already, these pro- 
perties were in possession of the Mahant 
at the time when Lala Shibbu Mal passed 
a decree against him’ in the suit under 
s.: 92, Civil Procedure Code. In pursuance 
of that decree’the Mahant was disposes- 
sed. from these: properties on the assumption 
that they belonged to the institution at 
Guru Sar Sutlani,:and possession was de- 
livered by the executing Court to the 
Court Committee which was ‘constituted 
It has-been found asa 
fact that during-the pendency of the appeal 


ae “in >this Gourt against Lala Shibbu Mal's 


decree, . the aforesaid Court Committee col- 
lusively.` handed over possession. of these 
properties to the statutory Gurdwara 
Committee which’ had beén formed in the 
Meantime -in. accordance with the pro. 


$38 . 


visions of the Gurdwaras Act. The Gurd- 
wara Committee therefore entered into 
possession of these properties under the 
decree-holders of Lala Shibbu Mal’s decree, 


and when that decree was reversed on 
appeal the executing Court had 
the power under s. 144, Civil Pro- 


cedure Code, to order the Gurdwara Com- 
mittee to restore possession of the pro- 
perties in question to the Mahant from 
whom it had been taken in execution, 
unless any provision of the Gurdwaras Act 
operated as a bar to its doing so. It is 
common ground between the parties that 
such a bar might be created either by the 
statutory powers conferred on the Gurd- 
wara Committee under the Act, by the 
decision of the Tribunal. 


Now, so far as the statutory powers 


of the Gurdwara Committee are concerned, 


there can be no doubt that it has no right 
to retain possession of the properties which 
do not belong to the particular institu- 
tion for the management of which it has 
been brought into existence. Section 40 of 
the Act provides that: 


“for the purposes of this Act there shall be -cons- 


tituted for every Notified Sikh Gurdwara a com- 
mittee of management.” 


and s. 41 lays down that the 


“management of every Notified Sikh Gurdwara 
shall be administered by the committee instituted 


therefor, in accordance with the provisions of Part 
111." 


In that part is to be found s. 133, accord- 
ing to which the Committee. v 
“has full powers of control over all properties 
and income of whatever description belonging to 
- the Waa ‘ or Gurdwaras under its manage- 
ment..... 

It is obvious therefore that the Com- 
mittee has no statutory power to hold 
possession of the properties which do not 
belong tothe Gurdwara Guru Sar Sutlani, 
but which have been found to belong to 
a local Nirmala Dharamsala with which 
the Gurdwara has no concern whatever. 
Mr. Charan Singh conceded before me, 
that under its statutory powers the Gurd- 
wara Committee has no right to retain 
possession of the Ranian land and other 
properties of similar description. His sole 
reliance isons. 37 of the Act which lays 
down. that 
“except as provided in this Act no Court shall 
pass any order or grant any decree or execute, 
wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be incon- 


sistent with apy decision of a Tribunal, or any order 


passed on appeal therefrom, under the provisions of 
this part.” 


Now, can it be said that the decision 
of the Tribunal in respect of the Ranian 
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land and other properties of similar de- 
scription debars the Amrilsar Court from 
ordering restitution of these properties, 
which it is bound to do under s. 144 of. 
the Code? It is conceded that in its judg- 
ment the Tribunel has decided in the 
clearest possible terms that these prop- 
erties do nct belong to the Gurdwara 
Guru Sar Sutlani or any other Gurdwara 
to which the Act is applicable. It 1s 
contended, however that these properties 
having been claimed by certain Sikhs as 
the property of Gurdwara Guru Sar Sutlam 
in the ‘‘consolidated list’ which was sub- 
mitted by them to the Local Goven- 
ment under s. 3 of the Act, and the 
Mahant’s. petition of claim in respect of 
these properties made under s. 5 having 
been dismissed by the Tribunal, the 
order of dismissal is tantamount to a 
declaration that they belonged to the 
Gurdwara. In my opinion, this contention 
is without force and must be rejected. In 
the first place, such.an interpretation of 
the decision of the Tribunal will be in 
direct conflict with the very terms of that 
decision in which it has been expressly 
held that the properties do not belong to 
the Gurdwara. Secondly, a perusal of the 
relevant provisions of the Act shows that 
it is only with regard to those properties 
included in the consolidated list, in respect 
of which no petition of claim under sub- 

s. (1), s. 5 has been filed and consequent- 
ly a notification under sub-s. (3) of that 

section has been made by the . Local 

Government that mutation in favour of 
the Gurdwara Committee can be effected 
under s. 26 of the Act, or a suit for posses- 
sion lies under s. 28. 

With regard to properties which are 
included in the consolidated list and in 
respect of which a petition of claim has 
been filed under sub-s, (l), s. 9 and an 
adjudication given by the Tribunal, ths 
Gurdwara Committee would .be entitled 
to have the mutation effected in its fav- 
our under s. 26 or possession decreed 
under the newly enacted s. 25 (a), 
only if ths decision of the Tribunal Is 


‘that the property in question belongs to 


a notified Gurdwara. The phraseology of 
these sections is clear and explicit, and 
it is admitted that there is no other prc- 
vision in the Act bearing on the point. 
It is therefore not ihe mere fact of dismis- 
sal of the Mahant's petition of claim under 
s. 5 (1), relating to the Ranian and other 
lands which entitles the Gurdwara .Com- 
mittee to retain possession, but: a de- 


tg 
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claràtion by the Tribunal that they be- 
longed to the Gurdwara. As in this case 
where no declaration has been made by 
the Tribunal, its decision does not debar 
the executing Ovurt from carrying out 
the provisions of the ordinary law in 
making restitution of properties which had 
been improperly seized by it in execu- 
tion of its decree, which has since been 
reversed. I hold therefore that Muhammad 
Bakhsh has no right to refuse to deposit 
the amount in the executing Court as order- 
ed by Mr. Zutshi. 

For the reasons given above, I accept 
the appeal, set aside the order of the lower 
Court, dated June 13, 1930 and direct it 
to proceed with the disposal of the ap- 
plication of the appellant under ss. 144-151, 
Civil Procedure Code, in reference to the 
foregoing observations. Having regard to 
all the circumstances I leave the parties 
to bear their own costs in this Court. 

N. Appeal accepted. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 950 of 1933 
August 25, 1933 
KENDALL AND BAJPAI, JJ. 

“LALA AND OTHERS - AccosED—APPLICANTS 

| versus 

EMPEROR - Opposits Party 

’ Criminal Procedure Code (Act V of 1898), ss. 298 (2), 
326, 537, 276, 403, 235—Summing up—Statement by 
Judge that prosecution story ts supported by certain 
prosecuļjion witnesses—Whether constitutes misdirec. 
tion—Neglect of strict proristons of s. 326— Defect, 
if cured by s. 531—Directtons ins 329, if mandatory 
—Deficiency in number of jurors—When to be as- 
certained —Deficiency, if refers to number required 
to form quorum—‘Chosen, in proviso 2 to s. 276, 
meaning of—Acquittal on two charges and conviction 
on two-—Appeal agatnst conviction—Order for retrial 
—Charges on offences of which accused had been ac- 
quitted; if can be framed. | 

Under s, 298- (2), Oriminal Procedure Code, the 
judge may, if he .thinks proper in the course of his 
summing up, express to the jury his opinion upon 
any question of fact. 

Where the Judge in his charge to tha jury says 
thatthe prosecution story is corroborated or sup- 
ported by certain prosecution witnesses, he is 
merely reminding the jury of the facts recorded and 
he should-not be taken to-mean that those witnesses 
should be necessarily believed and this will not con- 
stitute misdirection to the jury. | | | 

Although the underlying principle in a trial by 
jury is to secure an impartial trial by rendering 
impossible any intentional selection of jurors to 
try a particular accused, and an accused person 
has a right to claim to be tried by a jury chosen 
with strict regard to all the ‘safeguards provided in 
the Oode to secure perfect impartiality, a neglect of 
the strict*provisions of s 326, Oriminal Procedure 
Code, will no} make. the constitution of the jury 
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illegal or render the trial a nullity, if no failure of 
justice is caused thereby. Section 537 applies to 
such a case. fp. 3t!, col. 2; p. 342, col. L] 

In the United Provinces, where the practice 
generally is -to summon one set of jurors 
for one trial and another set of jurors for another 
trial, the word “ordinarily” ing, 326 should have soma 
significance, and in spite of the use of the word 
“shall” the direction laid therein is not necessarily 
mandatory, and although it does not follow that the 
use of the word “ordinarily” entitlesa Judge ina 
particular case to ignore the section altogether, if 
the provision is inadvertently violated, s. 537 will ` 
cure the defect. [p. 342, col. 2.] 

Ifa defect which would prima facie entitle 
the accused to challenge the array of jurors could 
be cured, the irregularity of summoning not less 
than double the number cf jurors required for a 
particular trial may also be cured, provided it does 
not occasion any failure of justice, 

Section 2:6, Criminal Procedure Code, with all its 
provisions is a general section dealing with the 
general nature of procedure and the details of 
that procedure are to be worked out with reference 
toss. 277 to 279, Criminal Procedure Code. ‘These 
sections must be read together as prescribing one 
continuous procedure for the empanelling of juries 
according to circumstances. When a deficiency 
arises it is the duty of the Judge to consider whether 
he will postpone the trial or make up the deficiency 
according to law. [p, 343, col. 7.) r Gea 

There is no provision in the Codeby which- the 
Courtis to ascertain beforehand how many of the 
-persons summoned to serve as jurors have attended 
and thus to determine the deficiency which has to be 
supplied. Section 331, Criminal Procedure Code, con- 
templates a subsequent stage altogether. The stage 
at which it should be.ascertained whether they have 
attended or notis not reached until their names are 
called out for the purpose of empanelling the jury. 
Kedar Nath Mahato v. Emperor (7), relied on. 

The deficiency referred to in s. 276 refers to the 
number required to form the quorum. The word 
jurors inthe second proviso means actual: jurors 
and not potential jurors and the number of jurors 
required, therefore, means the number required to 
make up the quorim unders. 274, Criminal Procedure 
Code. Brajendra Lal v. Emperor (1) and Emperor 
v. Panchu Sheikh (10) relied on. Roshan Ali 
A. Emperor 19 and Bhola Nath Hazra v. Emperor 
(9), dissented from, [p. 344, cols 1 & 2.) 

‘Chosen’ in proviso 2 to s. 276 only means ‘select. 


Where the accused were tried under four charges 
and were convicted of two and acquitted of two 
charges and in the appeal against conviction the 
case was sent back for retrial whereupon the trial 
Judge framed charges for offences of which they had 
been acquitted and they were convicted of thote 
char, esand tie convictions were confirmed in appe: l; 

Held, that a retrial could be ordered only of the 
charges for which the accused had been convicted 
and that the trial Judge was not justified in 
framing charges and convicting them under the 
sections of which offence they had already been 
acquitted. [p. 344, cols, 1 & 2.] 


Cr. R. from the order of the Sessions 
Judge, Benares, dated November 12, 1932, 
Mr. S. B. Johari, for the Applicants. 
‘The Assistant Government Advocate, for 
the Crown. i 


Judgment.—This case was referred to 
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a Bench of two Judges by one of us in 
view of certain important questions of 
lawthat arise-in it. In order to appreciate 
those questions it is necessary to stale a few 
facts. 

It appears that information was received 
by the Police authorities that one Kuddu 
was concealing himself in acertain village 
at Jaunpur, and in order to effect 

is arrest a head constable, Safdar Husain, 
with three constables proceeded to the 
village. The Sub-Inspector was absent from 
the thana at that moment,’ and when he 
came to know that a Police party had 
proceeded to arrest Kuddu, he also went 
in the same direction. He met the raiding 
party on the way as they were coming 
back after having arrested Kuddu,-but 
they informed the Sub-Inspector that certain 
other undesirable persons were also in 
the village. He, therefore, proceeded to 
investigate „athe matter and was going 
towards the house of Ahibaran. When 
he was at a short distance from the house 
he saw that Sobha and: Raghunath were 
. attacking Ahibaran with a spear and a 
lathi. ‘Vhe reason of this attack presum- 
ably was that it was Ahibaran who had 
informed the Police about the whereabouts 
of Kuddu. On seeing ithe Sub-Inspector 
Sobha and Raghunath’took to their heels. 
They were pursued and Sobha was 
ultimately arrested, He, however, raised 
an alarm and called for help. Upon this 
the three applicants before us along with 
others arrived at the scene and assaulted 
the Sub-Inspector and caused him injuries, 
While the Sub-Inspector was being beaten 
Sobha released himself and fled away. 

Upon these facts the three applicants 
before us along with two others were, after 
a magisterial enquiry, committed. to the 


Court of Session ‘and they were tried by- 


the Assistant Sessions Judge under 
ss. 333, 225, 323, 320 and 147, Indian Penal 
Code. The charge under s. 147, Indian 
Penal Code, was triable with the aid of 
assessors whereas the other charges were 
triable with the help of jurors. The same 
set of persons acted as assessors as well 
as jurors. On November 13, 1930, the jurors 
returned- a unanimous verdict of not guilty, 
put they as assessors were of the opinion 
that the three applicants before us were 
present at the time of the assault and 
were thus guilty of rioting. They ex- 
_ pressed some doubts about the “presence 
_ of the other two persons who were tried 
along with the three applicants. The 
learned Assistant Sessions Judge was of 
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the opinion that as only three persons 
were proved to have taken part in rioting 
the charge under s. 1'7, Indian Penal. 
Code, could not ke maintained and he, 
therefore, acquitted the present applicants 
under s. 147, Indian Penal Code. It- is 
not necessary for us to express an opinion 
upon this view of the law taken by the As- 
sistant Sessions Judge and we only mention 


this fact as showing that the accused were 


acquitted of the offence under s. 147, 
Indian Penal Code. As the assessors who 
were also jurors thought that the three 
applicants before us were guilty of rioting, 
the learned Assistant Sessions Judge was 
of the opinion that the. jurors were some- 
what inconsistent in having acquitted the 
-accused under ss. 323 and 3825, Indian 
Penal Code,and he,therefore, asked the jurors 
to retire and reconsider their verdict on 
these two charges. Upon reconsideration 
the jurors returned a unanimous verdict 
of guilty under ss. 323 and 325, Indian 
Penal Code, against the three applicants be- 
fore us. The Assistant Sessions J udge agree- 
ing with this verdict of the jury convicted 
them of these two charges and sentenced them 
to one year’s rigorous Imprisonment under 
s. 323, Indian Penal Code and 3 years’ rigo- 
rous imprisonment under s. 325, Indian Penal 
Ccde and azquittel them of the charges 
under ss. 333 and 225, Indian Penal Code. 
The three accused appealed against 
their convictions under ss. 323 and 325, 
Indian Penal Code and on January 16, 
1931, the learned Sessions Judge ordered 
a retrial. It may be mentioned that the 
Local Government were apparently in no 
way dissatisfied with the acquittals under 
ss. 333, 225 and 147, Indian Penal Code 
and no Government appeal was filed. It 
may alsə be mentioned that while ordering 
a retrial the learned Sessions Judge was 
of the opinion that the only irregularity 
committed by the trial Court was thatthe 
Assistant Sessions Judge had asked the 
jury to reconsider their verdict of ‘‘not 
guilty” in respect of offences under 
ss. 323 and 325, Indian Penal Code, be- 
cause the only case in which a jury may 
legally amend its verdict, is when by 
accident or mistake a wrong verdict is 
delivered (s. 304, Criminal Procedure Code) 
and the amendment must be made before 
or immediately after the verdict is recorded. 
There was no finding by the Sessions 
Judge that there was any misdirection in 
the charge by the trial Court before the 
jury gave their original unanimous- verdict 
of “not guilty.” The accused filed an 
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application in revision in the High Court 
against the order of retrial, but that 
revision was dismissed on March 9, 1931, 
by a Bench of this , Court in the absence 
of Counsel but upon a consideration of 
the merits of the case. As learned Counsel 
thought that his application in revision 


was dismissed in default, he submitted . 


another revision petition, but that also 
was dismissed by the High Court on 
February 24, 1932, on the ground that the 
dismissal of a former petition acted as a 
bar to a consideration of the second peti- 
tion when the first one was dismissed on 
the merits. The Assistant Sessions Judge, 
when the case went back to him, framed 
charges under ss. 333 and 225, Indian 
Penal Code and convicted the accused of 
{hose offences and sentenced them.to 4 years’ 
rigorous imprisonment and a fine of Rs. 100 
under s. 333, Indian Penal Oode and one 
year's rigorous imprisonment under s. 225, 
Indian Penal Code. The Sessions Judge 
on appeal maintained the convictions and 
Sentences. 

In revision four points have been taken 
before us:—(1) that the conviction should 
be set aside because there was a mis- 
direction in the charge to the jury: (2) 
that there was an improper reception of 
evidence and assuch the trial was vitiated; 
(3) that there was a defective constitution 
of the jury and as such the trial was a 
nullity; and (4) that the Assistant Sessions 
Judge contravened the provisions of law 
contained in s. 403, Criminal Procedure Code. 

As regards the first point, namely, that 
there was a misdirection in the charge 
to the jury we have come to the conclu- 
sion that there is no substance in it. It 
is contended ihat ihe learned Aessistant 
Sessions Judge said that certain witnesses 
corroborated the prosecution story and at 
other places he said that certain witnesses 
supported the prosecution story and this 
is wrong inasmuch as itis not the function 
of the Judge. while charging the jury 
to say that the prosecution story 
is proved by the prosecution witnesses but 
that this matter should þe left entirely to 
the jury. We are of the opinion that when 
the learned Judge says that witnesses corro- 


borate and support each other he does not | 


mean to say that those witnesses should ne- 
cessarily be believed. All that he says is that 
the prosecution story is corroborated or 
supported by certain prosecution witnesses 
and in doing so he is merely reminding the 
jury of factsthat are recorded in the case. 
Indeed he has specifically said in the charge 
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tothe jury that they have to consider how 
far the evidence is reliable or not. It is 
then argued that although the Assistant 
Sessions Judge has pointed out certain 
discrepancies and contradictions in the 
statements of the prosecution witnesses. 
he has also said that these contradictions are 
liable to be explained and reconciled and 
it is suggested that he should not have said 
so. Here again the learned Judge has 
later on said that itis for the jury to con- 
sider how far these contradictions material- 
ly affect the broad aspects of the evidence. 
Moreover under s. 298 (2),Criminal Procedure 
Code, the Judge may, if he thinks proper in 
the course of his summing up, express to the 
jury his opinion upon any question of fact. 

The second contention is that the Judge 
admitted in evidence the statements of 
Kauleshar and Ahibaran recorded in the 
former trial. The learned Assistant Sessions 
Judge did sounder the provisions of s. 33 
of the Evidence Act. The learned Sessions 
Judgein appeal pointed out that it was 
proved that these two witnesses had gone 
to Calcutta and attempts to get them there 
had proved unsuccessful, and it was clear 
that it would have occasioned too much 
expense and delay. to go on making such 
attempts any longer. Upon this expression 
of opinion by the appellate Court we find 
that there ïs no force in this contention. 

The third contention is that the jury was 
not properly constituted and therefore the 
trial was a nullity. The facts relevant to 
this contention are that at thetimeof retrial 
summonses were issued for seven jurors, 
and it is argued that this is wrong in view 
of the provisions of s. 326, Criminal Proce- 
dure Code which says that the Sessions 
Judge shall ordinarily. send a 
letter to the District Magistrate requesting 
him tosummonas many persons.... as 
seem to the Sessions Judgeto be needed 
for trials by jury, the number to be summon- 


‘ed not being less than doublethe number 


required for any such trial. Such number 
before the Court of Session not being less 
than five under s. 274, Criminal Procedure’ 
Code,it is contended that the learned Sessions 
Judge should have sent a letter to the 
District Magistrate requesting him to 
summon at least 10 persons named in the 
list of jurors, and that the result of his not 
doing so was that there was a defect in the 
constitulion of the jury. It is said that 
the underlying principle in atrial by. jury 
is to secure an impartial trial by rendering 
impossible any intentional seléction of 
jurors to try a particular accused, and that 
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an accused person hasa right to claim to be 
tried by a jury-.chosen with strict regard to 
all the safeguards provided in the Code to 
secure perfect impartiality. We might 
concede the existence of the principle but 
we donot think that it has in any way 
been violated in the presént cage, nor do we 
think that the provisions ins. 326, Criminal 
Procedure Code,lay down such an imperative 
rule of procedure that its partial neglect 
cannot be cured by s. 537, Criminal Proce- 
dure Code. Reliance is placed on behalf of 
the applicants on the view entertained by 
the Caleutta bigh Court in Brojendra Lal 
v. Emperor (1) and Sirajul Islam v. Emperor 
(2). Those cases do to a certain extent 
support the contention of the applicants, 
but the guiding factor in those cases seems 
to be that where by reason of a failure to 
observe the standard set down in s. 326, 
Criminal Procedure Code, it so happens, 
whether from non-attendance of jurymen 
or otherwise, thatthe requisite number of 
jurors cannot be empanelled for the trial of 
an accused person,the Sessions Judge will not 
be justified in proceeding with the trial be- 
cause prejudice to the accused might be said 
to have been caused. Now if we look carefully 
at the wording of s. 326, Oriminal Frocedure 
Code, we will find that it is expressed 
somewhat loosely. It begins by saying that 
the Sessions Judge shall ordinarily seven 
days at least before the day which he may 
from time to time fix for holding the sessions 
etc. etc. This fixes a minimum in spite of 
the word “ordinarily,” but the minimum 
fixed is govcraed by the word ‘‘ordinarily.” 
Then the section says that the number to be 
summoned is not to be less than double the 
number required for any such trial. The 
requirement as to the number to be sum- 
moned is also a minimum and according to 
the strict rules of grammar, that minimum 
too ig part of a statement of what the Ses- 
sicns Judge shall ordinarily do. It may 
also be mentioned that the section provides 
for the summoning of jurors not for a 
particulartrial but for all such trials as may 
be fixed for a particular Sessions period. 
That this is so is made clear by the provi- 
sions of s. 327, Criminal Procedure Code, 
which says that : 

“ [he Court of Session may direct jurors or assessors 
to be summoned at other periods than the period 
specified in s. #26, when the number of trials before the 
Court renders the attendance of one set of jurors or as- 


sessors for a whole Session oppressive, or whenever for 
other reasons such direction is found to be necessary.” 


- (1)7 OW N 188, 


(2) 111 Ind. Oas. 735; 55 O 794; A I R 1928 Cal 
645; 29 Or. L J 927; 11A I Or.R 66, 
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Weare, therefore of the opinion that in 
these Provinces, . where the practice general- 
ly seems to be tosummon one set of jurors 
forone trial and another set of jurors for 
another trial, the word “ordinarily” should 
have some significance and in spite of 
the use of the word ‘‘shall,” the direction 
laid therein is not necessarily mandatory. 
It does not follow that the use of the word 
ordinarily entitles a Judge ina particular 
case to ignore the section altogether. But 
we areof the opinion that if the provision is 
inadvertently violated, s. 537, Criminal Pro- 
cedure (ode, willecure the defect. In 
Subramanya Aiyar v. Emperor (3), the 
Judicial Committee pointed out that though 
in a sensethe merest irregularity may be 
illegal, it does not follow that all illegalities 
are within the scope of s. .537, Criminal 
Procedure Code. But their Lordships do 
not say or suggest that nothing could be 
cured under the section if it is illegal. 
In V. M. Abdur Rahman v. Emperor (4), 
their Lordships of the Privy Council held 
that non-compliance with the strict provi- 
sions of s. 360, Criminal Procedure Code, 
which makes it imperative that the deposi- 
tions of witnesses should be read over and 
explained to them in the presence of the 
accused orhis Pleader, amounted to an 
irregularity which was cured by s. 537 of 
the Code. The Code is a long list of impera- 
tive provisions, some of which have refer- 
ences to matters which are in no way vital 
and to a void the embarrassments that might, 
arise from comparatively trivial negligence 
or oversight, are directed to mere incidents 
of procedure, and s. 037, Criminal Procedure 
Code, provides that in the absence of prë- 
judice to the accused an error, omission or 
irregularity in proceedings before or during 
trial may becured. Under clause (c) it goes 
so far as tosay that an “omission to revise any 
list of jurors or assessors” in accordance with 
s. 324,Criminal Procedure Code, will be cur- 
ed, and it follows, therefore, that if a 
defect which would prima facie entitle the 
accused to challenge the array of jurors 
could be cured, the irregularity of summon- 
ing not less than double the number of 
jurors required for a particular trial may 
also be cured, provided it does not occasion 
any failure of justice. A -Full Bench of 

(3) 25 M61; 28 1 A 257; 8 Sar 160;3 Bom LR 


540; 50 W N 866, 11 M L J 233; 2 Weir 231; 8 
Sar, 160 (P O). 


(4) 100 Ind. Oas 227; 25 A L J 117; AI R1927 
PO4t: 54 IA 96; 5 R53;3L0 W N 271; (1927) M 
WN103; 386M LT 64; 3 P L T 155540 WN833; 
28 Or, L J 259. 6 Bur. L J 65;52 ML J 585; 29 
Bom. LR 813; 45 OL J 441 (P O). 
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this Court in Kapoor Chand v. Sarju Prasad 
(5), has held while interpreting s. 537, Cri- 
minal Procedure Code, that the sole criterion 
laid down there is whether the accused 
person has been prejudiced or not. They 
Bay: a 

“The object of procedure is to enable the Oourt 
to do justice, but if in spite of even a total dis- 
regard of the rules of procedure justice has. been 
done there would exist no necessity for setting 
aside the final order which is just and correct simply 
- because the procedure adopted was wrong.” 

The view of the Calcutta High Court 
mentioned in the earlier cases has to a 
great extent been modified by a Full Bench 
decision of thesame Court by five Judges 
reported as Emperor v. Erman Ali (6) 
-in which their Lordships held that 
in a murder case where the number of 
jurors summoned was 14 (instead of 
18) nine of whom appeared and were chosen 
by lot, the trial was not bad by reason 
of the fact that only 14 jurors had 
been summoned in contravention of the pro- 
visions of ss, 274 and 326, Criminal Proce- 
dure Code. A mere neglect, therefore, of 
the strict provisions of s. 326, Criminal Pro- 
cedure Code, such as ‘has taken place in 
the present case, does not in our view 
make the constitution of the jury illegal 
and render the trial a nullity. 


The next defect that has been pointed 


out is that in response to the summons 
only two jurors attended and upon that 
three persons were chosen from the persons 
that were present in Court, and a jury of 
five was formed. From the proceedings of 
the Court it does not appear that any ob- 
jection was taken to any of these 
five under s. 277, Criminal Procedure Code, 
but what is argued is that the provisions 
of s. 276, Criminal Procedure Code, were 
not complied with. It is contended that 
upon a correct interpretation of the second 
. proviso to s. 276, Criminal Procedure Code, 
there was a deficiency of eight inasmuch 
as two actually appeared when summons 
ought to have issued to 10, or at least five, 
inasmuch as seven were summoned and 
therefore, eight more or at least five more 
should have been chosen from the persons 
present, andthe choice from these eight or 
five should have been made by lot. This 
contention has compelled us to interpret 
s. 276, Criminal Procedure Code and ths 
succeeding two or three sections of the 

(5) 149 Ind. Cas 37,1933) A L J 18%; Ind Rul. 
(1933) All- 125; 34 Cr, LJ 414; LR 14 A 48 Cr; 
AIR 1933 All, 2¢4; (19.3) Gr. Cas.4°4 (F B). 

(6) 123 Ind. Cas. 661; A I R 1930 Cal 212; 34 O 
WN 29%; Ind, Rul. (1930) Cal. 361; 31 Cr. LJ 536; 
51 OLJ171(E B) . - : 
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Criminal Procedure Code and to indicate 
their true scope. We wish to point out in 
the first place that the’-scheme of these 
provisions seems to be that s. 276, Criminal 
Procedure. Code, with all its provisions is 
a general section dealing with the general 
nature of the procedure, and: the details 
of that procedure’ are to be worked out 
with reference to ss. 277 and 279, Criminal 
Procedure Code. ‘These sectiuns must be 
read together as prescribing one continu- 
ous procedure for the empanelling of ju- 
Here 
again we wish to make it clear that when’ 
duty of the 
Judge tg consider whether he will postpone 
thé trial or make up the deficiency accord- 
ing to law. The words “with the leave of the 
Court” in the second proviso tos. 276, Orimi- 
nal Procedure Code, make this quite clear. 

This is a convenient stage at which we 
should point out that there is no provi- 
sion in the Code by which the Court is to 
ascertain beforehand how many of the 
persons summoned to serve as jurors have 
attended and thus to determine the defi- 
ciency which has to be supplied. Section 331, 
Criminal Procedure Code, contemplates a 
subsequent stage altogether. There may be 
a practice but if such a practice has 
grown up, it is not authorised by law and 
should be discontinued. No doubt if per- 
sons summoned as jurors do not attend 
they are liable to be fined, but the stage 
at which it should be ascertained whether 
they have attended or not is not reached 
until their names are called out for the 
purpose of empanelling a jury. The Code 
of 1861 said that the jury shall be chosen 
by lot from persons attending in obedience 
to the summons. The present Code says 
that the jurors shall be ‘chosen by lot 
from the persons summoned. This altera- 
tion seems to suggest that an informal 
tally of the persons present upon Summons 
beforehand was specially discountenanced 
and for obvious reasons. Many a juryman 
has appeared in the nick of time and it 
is possible to conceive that a juryman al- 
though he has attended in obedience to 
the summons might betaken suddenly ill 
after the informal tally and before his name 
is actually called out under s. 277, Crimi- 
nal Procedure Code. The proper proce- 
dure, therefore is that the names of the 
persons summoned irrespective of whether 
they have attended or not should be put 
into the ballot box and then as each name 
is drawn out from the box it should be 
called aloud under s. 277, Criminal Proce- 
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dure Code and the accused asked if he ob- 
jects tobe tried by that juror. Objections 
may then be taken to such juror by the 
accused or by’ the prosecutor and the 
grounds should be stated. These objections 
“have to be decided by the Sessions Judge 
whose decision under s. 279 cl. (1), Crimi- 
nal Procedure Code, shall be final. After 
every name has been called out and ob- 
jections if any, have been decided, it is 
the duty of ‘the Judge when an objection 
has been allowed to supply the place of 
such juror under the provisions of s. 279 (2), 
Criminal Procedure Code. Then, after 
challenges are made and allowed and the 
place of- the challenged jurors, supplied 
-under s. 279 (1), Criminal Procedure Code, 
it will be known whether there is a defi- 
ciency as mentioned in the second proviso 
tos. 276, Criminal Procedure Code and it 
is only by this method that the Code pro- 
vides for the deficiency to be discovered 
and not by any ascertainment beforehand. 
This was the view taken by a Full Bench 
of the Calcutta High Court in Kedar Nath 
Mahato v. Emperor (7). As stated earlier, 
ss. 276 to 279, Criminal Procedure Code, 
provide for a continuous procedure and 
we have indicated. what this procedure 
is 

The next thing that has to be determin- 
ed is the quantity of the deficiency. It is 
argued on behalf of the applicants that 
the words “deficiency of persons summoned” 
means “deficiency of persons summoned 
for the purpose of making up the minimum 
number of 10 among whom lots areto be 
drawn,” and reliance is placed on the cases 
of Roshan Alt v. Emperor (8) and Bhola 
Nath Hazra v. Emperor (9). These cases 
undoubtedly support ` the contention 
advanced on behalf of the applicants, but 
‘they have been dissented from by thetwo 
Full Benches of the Calcutta High Court, 
Kedar Nath Mahato v: Emperor (T) and Em- 
peror v. Panchu Shaikh (10). We are of 
opinion that the deficiency refers to the 
number required to form the guorum. The 
argument advanced on behalf of the ap- 
plicants leads to the conclusion that the 
word “jurors” in the proviso refers to po- 
tential jurors, or as they are termed in 


(71) 108 Ind. Oas. 577; 55 O 371; AT R 1928 Cal 
83: 29 Cr. L J 437; 47 CLJ 43: 32 0 WN 221; IL 
T 40 Cal. l; 10 A I Cr. R57 (F B) 

in) 104 Ind. Cas 9°5; 31 O WN 1102; AT R 1927 
Cal 787: 28 Or. L J 8&9. 

(9) 99 Ind. Cas. 930;44 OL J 54l; 28 Cr, L J 194; 

ALR 1927 Cal. 242 
` 10) 128 Ind’ Cas. 811; ATR 1931 Wal gs 34 OW 
N. 1154; 32 Or. LJ 190, - - 


LALA V, EMPEROR 


_ Criminal Procedure Code, means 


148 I 0 

the first part of the section to “persons” 
summoned to act as such.” It is true 
that so far -as it is a question. of pure ter- 
minology, ss. 327 and 328, Criminal Proce- 


‘dure Code and it may be others, refer to 


jurors when what is meant is persons di- 
rected to attend for service as. jurors, but 
there is no logical reason for the use of the 
word “jurors” andthe use of the word ‘‘per- 
sons Summoned” withinthe compass of one 
section in close juxtaposition for the pur- 
‘pose ofindicating the same set of persons.. 
We are, therefore, of the opinion that the 
word jurors inthe second proviso means 


_ actual jurors and not potential jurors and 


the number of jurors required, therefore, 
means the number required to make ‘up 
the quorum a s. 274,-Criminal Proce- 
dure Code. "the present case three 
were nee ne make up the quorum and 
three were chosen with the leave of the 


. Court from the persons present in Court. 


We have assumed that in order to find 
out the deficiency, the correct procedure 
as indicated by us was followed, and in 
the absence of anything on the record of 
the present case showing that a different 
procedure was followed, we shall not be 
justified in assuming that an irregularity 
tock place. Our view is fully supported 
by the two Full Bench decisions of the 
Calcutta High Court, namely, the cases of 


- Kedar Mahato (7), Erman Ali (6) and 


Panchu Sheikh (10). 

It is next. contended that the word 
“chosen” inthe second proviso Lo s. 276, 
“chosen 
by lot’ and reliance is again placed on 
Roshan Ali v. Emperor (8). Once again we 


‘find it-difficult to believe that whereas the 


legislature said “chosen by lot? in the 
beginning of s. 276, Criminal Procedure 
Code, itsimply said “chosen” in the second 
proviso when as a matter of fact here 
again the intention was a choice by lottery. 
It may be argued that this perhaps is not 
a conclusive reply, ifall that can be said 
18 that where choice by lottery is inténded, 
it is specifically so mentioned, but if 
“chosen” in the second proviso- means 
“chosen by lot,” then,.it would follow as a 
natural consequence that the names’ of 
allthe bystanders that might be present 
in Court will have to be put into the 
ballot box and this is obviously not what 
is meant and would lead to disastrous 
results; for it could be proved that the 
name of a particular bystander was not 
put into the ballot , box and there might 
be large numbers of. such. bystanders, 
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the accused would argue that the lottery 
was defective and that the names of all 
persons present in Court should have been 
put into the ballot box because the 
legislature has not said ‘“‘chosen from 
such other. persons present as may be 
selected.” This intolerable position is 
obviously not what was contemplated by 
the framers of the Code and we are there- 
fore, definitely of the opinion that 
“chosen” in the second proviso simply 
means “selected.” As we said before the 
decision recorded in Roshan Ali ~v. 
Emperor (8) has been dissented from by 
the Full Benches of the same Court which 
also support.the view which we have taken. 
The cases of Abid Ali v. Emperor (11) and 
Sadaral Sheikh v. Emperor (12) cited by 
learned Counsel on behalf of the appli- 
cants tosuppors his general contention 
that a defective procedure in empanelling 
the jury .vitiates the trial are distinguish- 
sable, because in those cases persons who 
were asked to attend asjurors were not 
persons presentin Court. A view similar 


to that which we have taken was taken by. 


- the Madras High Court in Anipe Pelladu 


v. Emperor (13) and by the majority of the 


Judges of the Patna High Court -in the 
Full Bench case of Akbar Ali v. Emperor 
(14) which caseshould by implication be 
deemed to overrule the case of Taj Alt 
Mian v. Emperor (19). It remains only to 
notice the case of this Court in Emperor 
‘v. Bradshaw (16). In that case- as far as 
appears from the report; only three jurors 
attended and were empanelled, and it 
. was held that the constitution of the jury 
. was defective inasmuch as the jury should 
have consisted `of five persons. That case 
‘is therefore distinguishable and if it be 
deemed that Karamat Hussain, J., upheld 
the contention ofthe appellants in that 
case that the constitution of the jury was 
defective on the ground that the jurors who 
‘are to constitute the jury must be chosen 
by loteven underthe proviso to s. 276, 
Criminal Procedure Code, we. are not pre- 
‘pared to agree with that view. ; 

It is then argued that according to our 
view it may not be possible in certain 

(11) 121 Ind Cas. 569; A I R 19:9 Cal. 728; 56 O 


835: 31 Or. L J 281; Iud Rul. (1930) Cal. 153, 
(12) 113 Ind. Oas 328;°43 OLJ 4°9,3)0r. LJ 
136 ` 


(13) 36 Ind, Oas. 847; (19.7) MWWN 1; 18 Or. LJ 
15; 5L W 327. : 
(14) 104 Ind Oas €97; 7 Pat. (1; AI R 1928 Pat. 1; 
28 Or. L J 8R1; 8 P L T802. : 
5 AI R 1928 Pat, 


(15) 104 Ind Cas, 459, 7 Pat. 
di; 28 Or, LJ 843;9 PLT 57, 
` (16) 9 Ind. Oas. 278; 33 A 385; 12 Or, L J 46, 
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cases to have an effective lottery, which 
is the basic idea in a jury trial. -This 


criticism isnot sound because if the pro- 


cedure indicated by usis strictly followed, 
there. can'be no haphazard choice of 
undesirable jurors. Under the second 
clause of s. 326, Criminal Procedure Code, 
the names ofthe persons to be summon. 
ed shall be drawn by lot in open Court, 
this is the first effective lottery that takes 
place and is sufficient in ihe majority of 
cases to safeguard the interests of the 
accused. Then another effective lottery 
takes place at the opening of the trial 


“when the names of the persons summoned 


are put into the ballot box and they are 
called out one "by one, when the accused 
has an opportunity to challenge each of 


‘them. The chance of a partial juror being 


empanelled is thus obviated as far ag 


“possible and no further choice by lot seems 


either tobe necessary or to be contemplat- 
ed by the Code. We, therefore, hold that 
in this particular case there was no 
defect in the constitution of the jury. No 
objection was made at the time of the trial 
to any. particular juror or the mode 
of empanelling the jury, as far as we can 
gather from ‘the record, and no prejudice 


tothe accused or failure of justice seems 


to have been occasioned. There is thus 
no force in the third contention advanced 
on behalf of the applicants. 

It remains now to consider the fourth ` 
objection taken by learned Counsel on þe- 
half of the applicants, namely, that the 
Assistant Sessions Judge contravened the 
provisions of law contained ih s, 403, 
Criminal Procedure Code. From what 
we have stated in the beginning of the 
judgment it appears that originally the 
jury returned a unanimous verdict of 
“not guilty” on charges under ss. 333 and 
229, Indian Penal Code and even after 
reconsideration they maintained that 


‘verdict, but varied itinso far that on a 


reconsideration directed by the Assistant 
Sessions Judge, they returned a verdict 
of guilty under es 323 and 325, Indian 
Penal Code. The learned Judge on appeal 
by the accused, who objected to their 


‘convictions under ss. 323 and 325 Indian 


‘Penal Code only, ordered a retrial because 
he was of the opinion that there wag no 
warrant in law forthe judge to direct a 


‘reconsideration when the verdict of the 


jury was notin any way erroneous under 


‘the provisions of s. 304, Criminal Procedure 
Code. The appellate Court did not hold 


that there was any misdirection in the 
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charge by the trial Court before the jury 
gave their original unanimous verdict of 
not guilty. The applicants before us, 
therefore, argued that the learned Assistant 
Sessions Judge on retrial was not authoris- 
ed toframe a charge underss. 333 and 225, 
Indian Penal Code, of which the applicants 
had been acquitted and regarding which 
there was no Government Appeal. The 
- reply on behalf of the Crown is that when 
a case has been sent back for retrial the 
whole case is opened and it is per- 
missible to charge the accused of 
offences of which they have fbeen ac- 
quitted even; though there be no Govern- 
ment Appeal. Reliance is placed upon 
s. 423, Criminal Procedure Code, which 
defines the powers of an Appellate Court, 
and cl. (b) of that section lays down that 
in an appeal from a conviction the appel- 
late Court has the right to alter the find- 
ing, which itis said, means that it has 
got the right to convict an accused of a 
charge of which he has been acquitted by 
the Subordinate Court, the only safeguard 
being that it cannot enhance the sentence. 
It is, therefore, contended that when an 
Appellate Court orders a retrial it gives 
to the Subordinate Court the right to alter 
the finding. The learned Government 
Pleader has cited before us the case of 
Krishnadhan Mandal v. Queen-Empress (17) 
in which it was held that when an appellate 
Court orders a retrial without any express 
limitation as to the charges upon which 
such retrial isto be held, such retriai must 
be takento be upon all the charges as 
originally’ framed and the acquittal of the 
accused on the previous irial upon some 
of the charges is no bar to the accused 
being tried onthem again in view of the 
provisions of s. 423, Criminal Procedure 
Code and the provisions of s. 403, Criminal 
Procedure Code, in that respect cannot apply 
to such cases. The important words in this 
decision are “without any express limita- 
tion” and this might be deemed to inclu“e 
“without any implied limitation” as well. 
There is yet another important point that 
was discussed in this case which leads us 
to think that this case is applicable only 
where an accused person is charged with 
and tried for vaiious offences arising out of 
asingle act or series of acts, it being 
doubtful which of those offences the act or 
acts constitute,that it isto say, it will 
apply to those cases which are contemplat- 
ed bys. 236, Criminal Procedure’ Code. 
Their Lordships said that they wished it to 
(17) 22 0 377, 
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be distinctly understood that what they 
have said in the case is intended to apply 
only to those cases which are contemplated 
by s. 236, Criminal Procedure Code. They 
further said that where an accused is charg- 
ed atone trial with distinct offences con- 
stituted by distinct acts, a different principle 
will apply. The cases of Queen-Em press 
v, Jabanullah (18), Emperor v, Sardar (19), 
Gola Hanmappa v. Emperor (20), J anki 
Prasad v. Emperor, 96 Ind, Cas. p. 213 (21) 
and the unreported case of Raghunath Vv. 
Emperor (22), Criminal Appeal No. 737 of 
1932 decided by a Bench of this Court (to 
which one of us was a party) of May 2, 
1933, are not applicable to the facts of the 
present case, because in those cases there 
was no question ofa retrial and they dealt 
only withthe general powers of an Appel- 
late Court of convicting the accused ona 
charge of which he was acquitted by the 
Subordinate Court. We arein the present 
case dealing withthe powers of a Subordi- 
nate Court on retrial, and we wish to point 
out that in Krishnadhan Mandal’s case (17), 
the learned Judges of the Calcutta Hig 
Court laid down cartain reservations which ` 
we have already indicated. Krishnadhan 
Mandal’s case (17), was followed by the 
Calcutta High Court in Nazimuddin v. 
Emperor (23), but nothing inconsistent with 
the earlier case was laid down therein. The 
case of Abdul Hamidv. Emperor (24) is very 
instructive. The learned Judges held that 
Krishnadhan Mandal’s case (17), is applicable 
only in cases falling within s. 236, Criminal 
Procedure Code and where a retrial is 
ordered without any express limitation, and 
it is only under those circumstances that an 
order for retrial will mean a retrial of the 
whole case. Theyfurther point out that: 
“Where there are two different sets of facts anda 
verdict has been given on one set which no one im- 
pugns, then it is diffizult to see why when an appeal 


is brought on the other set of facts, the order for re- 
trial should reopen both.” 


In the case before us the charges were 
joined as is clear from ilus. (a) 
under s. 235, Criminal Procedure Code and 
the order for retrial was by necessary im- 


(18; 23 C 978; 

(9.12 Ind. Cas 835; 34 A 115, 8A LJ 1239; 12 
Cr LJ 5:2. 

(20) 10 Ind. Cas 372; 35 M 243; 10 M LT 65; (19 1) 
2M W N 1C6; v1 M Lid 805; 12 Ur. L J 269. 

(21,93 Ind. ‘Cas 213; AIR1926 All 700; 27 Or L 
J 901; LRTA YB Cr. 

(22) 1 5 Ind Cas 849; A I R 1933 All. 565; LR 14 
A 251 Or; (1933) Cr Cas, €97; 6 R A174; 34 Or. LJ 
1084: (1923 ALJ 1377, 

(23) 15 Ind. Cas 6t1: 40 O 163; 13 Cr. LJ 497. 

(24 97 Ind Oas. 364; 6 Pat. 208; 27 Or. L J 1100; 
AIR 1927 Pat. 13; BP LT 12, 
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plication an order for retrial only on the 
charges of whichthe accused were convicted. 
The irregularity committed by the Assistant 
Sessions Judge took place after the jury 
had pronounced their original verdict of 
acquittal on all the charges, when he 
directed them to reconsider their verdict in 
regard to the charges underss. 323 and 325, 
Indian Penal Code, but not their verdict in 
regard to ss. 333 and 225, Indian Penal 
Code. The verdict under these two last 
sections was in fact accepted by the trial 
Judge and the learned Judge in appeal 
did and could only order a retrial on the 
charges underss. 323 and 325, Indian Penal 
Code. Weadvisedly say “could” because 
under s. 423, cl. 2, Criminal Procedure Code, 
the appellate Court is not authorised to 
alter or reverse the verdict of the jury un- 
less itis of opinion that such verdict is 
erroneous Owing to misdirection by the 
Judge or toa misunderstanding on the part 
of the jury of the law as laid down by him 
and it isclear that the original verdict of 
the jury acquitting ihe accused under 
ss. 333 and 225, Indian Penal Code, was not 
so erroneous. We have, therefore, come to 
the conclusion thatthe learned: Assistant 
Sessions Judge was not justified in convict- 
ing the applicants before us under ss. 333 
and 225, Indian Penal Code. It was then 
argued on behalf of the Crown that under 
our revisional jurisdiction we should convict 
the accused under ss. 323 and 325, Indian 
Penal Code and pass an appropriate sen- 
tence. Without deciding whetherwe have 
such a power under s. 439, Criminal Procedure 
Code, we are of the opinion that regard being 
had to the particular facts of the present 
case, this is not a fitcase in which we should 
so act, in view of tbe protracted trial 
which the applicants had to undergo. The 
result is that we allow this application up- 
holding the last contention of the applicants, 
ses aside the conviction and the sentence 
passed onthem and direct that they be 
forthwith released unless wanted in some 
other case. 


N. l Application allowed, 
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PATNA HIGH COURT 
l (CUTTACK CIRCUIT. 
Civil Revision Petition No. 14 of 1933 
January 3, 1934 
Fazu ALI, J. 
KUNJA BEHARY DAS AND OTHERS— 
PETITIONERS 
VETSUS 


CHINTAMONI DAS AND OTHERS— 
o OpposITs PARTY 

Civil Procedure Code (Act V of 31908),s. 115,0. I, 
r. \0—Order refusing to make certain persons parties 
to a suit—Whether can be interfered with in revision— 
Application under O I, r. 10—Main question to be 
considered—Duty of Court—Discretion to be exercised 
judicially and with proper consideration. 

Ordinarily, the High Court will be most reluc- 
tant to interfere with an order refusing to make 
certain persons parties to a suit, but where the 
lower Courthas omitted to take into consideration 
certain matters and it is said thatthe order of the 
Court really amounts toa refusal to exercise a juris- 
diction vested in it, the High Court will 
interfere. 

In an application under O. I r. 10, Civil Proce- 
dure Code, the main question to be considered by 
the Court is whether the addition of the petitioners 
as parties was necessary in order to enable the 
Court to effectually and completely adjudicate and 
settle all the questions involved in the suit. Order I 
r 10 nowhere says that the Court in deciding 
whether a certain person should be made party or 
not isto be guided by the wishes of those who are 
jarties to the suit but throws the entire responsi- 

ility of deciding the matter upon the Court. In 
a case, therefore, where there are more than one 
claimants, the Court may well consider whether all the 
parties concerned are before the Court and whether 
it is necessary to implead any persons who have not 
been made parties. The question is entirely discre- 
tionary with the Court to which the application is 
made but that discretion must be exercised judi- 
cially and with proper consideration. 

C. R.P. from an order of the Subordinate 
Judge, Cuttack, dated January +, 1933. 

Mr. S. N. Ray, forthe Petitioners. 

Mr. B. K. Ray, for the Opposite Party. 

Judgment.—It appears that one Ganga 
Narain Das died on March 15, 1931, leav- 
ing certain immovable properties and 
certain deposits in the Co-operative Bank 
of Balasore. On September 27, 1932 the 
opposite party No. 1 brought a suit claim- 
ing a sum of Rs. 6000 and odd deposited 
in the bank on the ground that he was a 
member of the joint family. In this suit 
he impleaded certain step-sisters of the 
deceased Ganga Narain Das. On No- 
vember 14, 1952, the petitioners made am 
application to the Court to be joined as 
party under O. I, r. 10. That application 
however, was dismissed by the learned 
Subordinate Judge and hence this appli- 
cation in revision, 


Now, ordinarily, this Court would be most 
reluctant to interfere with an order refusing 
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to make certain persons parties tothe suit; 
in this particular case there were certain 
matters which the learned Subordinate 
Judge has omitted to take into consider- 
ation and it is said that the order of the 
learned Subordinate Judge really amounts 
to a refusal to exercise a jurisdiction vest- 
edin him. The learned Subordinate Judge 
says that it is unnecessary for him 10 de- 
cide as to who would “be the legal heir 
and that he does not think it proper to 
-order addition of the petitioners as par- 
ties as the application filed by the peti- 
tioners is strongly opposed to by the 
plaintiff. These matters, however, appear 
-to me to be not so material as the ques- 
tion which ought to have been consider- 
ed by hm, namely, whether ihe addition 
of the petitioners as parties was neces- 
sary in order toenable the Court to effect- 
ually and completely adjudicate and set- 
tle all the questions involved in thesuit. 
Reliance has been placed before me by 
the learned Advocate for the petitioners 
on s. 2 of the Hindu Law of Inheritance 
(Amendment) Act UI of 1929) according to 
which a sister and sister’s son shall be 
entitled to succeed a person as heir in 
a certain order-specined by the Act. In 
Ram Adhar v. Sudesra (1), a Full Bench 
of the Allahabad -High Court has held 
that the word ‘sister’ in s. 2 of the 
Hindu Law of Inheritance (Amendment) 
Act (II of 1929). does not include a half 
sister either uterine or consanguine. In 
this particular case the opposite party 
No. 1 has impleaded two step-sisters, but 
not the present petitioners who claim to 
be sons- of a full sister of Ganga Narain. 
I am not in- a position to say whether the 
fact whether the present petitioners are 
really the sons of the sister “or not will be 
challenged, but the fact remains that the 
manner in which the matter was ap- 
proached by the learned Subordinate Judge 
“was entirely misconceived and he could 
have .properly dealt with the case only 
by considering whether the- addition of 
the petitioners as parties was necessary to 
effectually andcompletely adjudicate upon 
the question at issue. Order I, r. 10, no- 
‘where says that the Court in deciding 
whether a certain person should be made 
party or not isto be guided ‘by the wish- 
es of those who are parties to the suit 
bu; throws the entire responsibility of de- 
‘ciding the matter upon the Court. It is 
also to be taken into eccnsideration that 
TO) 145 Ind, Oas, 529; A IR 1933 All, 491; (1933) 
AL J 680; 6 R A117; 55 A 725, 


GOMTI V. LAOHMAN DAS CHAMPA BAM 


“—Civil Procedure Code (Act V of 1908), 
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r. 83 of tha Civil Procedure Code, which 
selates to interpleader suits provides that 
where any suit is pending in which 
the rights of all parties can properly be 
decided, no suit of interpleader shall be 
instituled. In a case therefore where there 
are more than one claimants the Court 
may well consider whether all the par- 
ties concerned are before him and whether 
it is necessary to-implcal any persons 
who have not been made parties. < 

In these circumstances I would allow 
this application, set aside the order of 
the Court below and send the case back 
to his Court for disposing of the appli- 
cation of the petitioners according to law. 
It is to be distinctly understood that 
any observation made by me is not to be 


-taken to mean that the petitioners must 


be added as parties to the suit even though 
they fail to prove that they are the sons 
of the deceased sister as alleged bythem. 
The matter is entirely discretionary with 
the Court below, but that discretion must 
be exercised judicially and with proper. 
consideration. In the circumstances of the 
case there will beno order for costs.’ 
N, _ Application allowed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 182 of 1933 
October 6, 1933 
NIAMATOLLAH AND BAJPAI, Jd. 
Musammat GOMTI—PUROHASER— 
APPLICANT 
VETSUS 
Firm LACHMAN DAS CHAMPA 
RAM AND ANOTHER ~ JODGMENT-DEBTORS— 


OPPOSITE PARTY 

Tender—Bona fide tender, if amounts to payment 
r. 5, 8 115—Auction-purchaser depositing one- 
fourth of purchase money on date of sale—Tenderer 
on fifteenth day offering to pay remaining purchase 
money— Actual deposit of cash on next day—Court 
setting aside sale—Legality of—Materi1l irregulari- 
ty — Revision. : 

A bona fide tender amounts to payment. Tender 
is merely an offer to the Court of payment if itis 
prepared to accept the-amount therein entered, If 
for its own convenience the Court directs the person 
offering payment to deposit elsewhere, the person 
liable to pay should be deemed to, have done his 
part of the undertaking when he offered to pay. 
When a person cannot be said to have not beenin a 
position to make the payment when he fi'ed the 
tender in Court, he should be deemed to have made 
the payment on the day when he makes the offer. 
The actual deposit of cash the next day is immate- 


rial Bahadur Lal v. Hon'ble Judges of the High 
Court of Judicature at Allahabad (1), referred 
ta. 


O. XXI, . 
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Where the purchaser at an auction sale deposited 
one-fourth of the purchase money on the date of sale 
and on the fifteenth day filed a tender in Court 
offering to pay the remaining purchase morey, but 
could deposit the actual cash inthe Imperial Bank 
only the next day, but the Court set aside the sale 
on the ground that the three-fourths of tke ,ur- 
chase money was not actually deposited till after the 
expiry of 15 days from thedate of sale: - 


Held, that the lower Court had no jurisdiction to ` 


set aside the sale, asa valid tender amounted to 
payment and payment of the entire purchase money. 
was made within the time allowed by law. 


C. R. A. against an order of the Subordi- 
nate Judge of Farrukhabad, dated Decem- 
ber 22, 1932. . 

Mr. B. Malik, for ihe Applicant. 

Judgment.—Thisis an applicationunder 
s. llo, Civil Procedure Code, for re- 
vision of an order passed by the learned 
Subordinate Judge of Farrukhabad setting 
aside an auction sale at which the applicant 
had been declared the purchaser. ‘The sale 
took place on November 2, 1932. The ap- 
plicant deposited one-fourth of the purchase 
money .on that date.. The remaining three- 
fourths of the purchase money should have 
been paid on the fifteenth day before the 
Court closed. On November 1/, 1932, which 
was the fifteenth day, the applicant filed 
a tender in the Court concerned offering to 

pay ihe remaining purchase money. The 
~ Presiding Officer signed the tender at 3 
P. M. and returned it to {he applicant. In 
accordance with the usual procedure, the 
applicant was to deposit the actual cash 
in the Imperial Bank through the local 
treasury. This could not be done onthat 
day but was done on November 18,1932. 
The lower Court set aside the sale on the 
ground that the three-fourths of the.pur- 
chase money was not actually deposited 
till after the expiry of 15 days from the 
date of sale. a 

It is contended in revision that tender 
amounts to payment and that the appli- 
cant should be deemed to’have paid the 
three-fourths of the purchase money on 
November 17, 1932. We are of opinion 
that this contention is sound. It is set- 
tled law that a bona fide tender amounts 
to payment.. There is no suggestion that 
the applicant was not in a position to 
make the payment at‘the time when he 
filed the tender in Court. Order XXI, r. 85, 
Civil. Procedure Code, requires an auc- 
tion purchaser to pay three-fourths of the 
purchase money 
“into Court before the Court closes on the fifteenth 
‘day from the sale of the property.” 

According to therule of practice which 
has been made with due regard to the 
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administrative convenience of the Court, 
cash is not received by the Court, but 
is to be deposited in the treasury. Ten- 
der is merely an offer to the Court of 
payment if it is prepared to accept the 
amount therein entered. If for its 
own .convenience the Court directs the 
person offering payment .to deposit- else- 
where, the person liable to pay should be 
deemed: to have done hispart of the 
undertaking when he offered to pay. The 


- applicant: should be deemed to have offer- 


ed to- pay three-fourths of the purchase 
money on November 17, 1932, The actual 
deposit incash was made next day, because 
the practice above referred to required him 
to deposit it in the Imperial Bank through 
the treasury. In these circumstances we 
are of opinion thatthe applicant should be 
deemed to have fulfilled all the require- 
ments of O. XXI,r.05, Civil © Procedure 


Code. There are numerous rulings of this 
Court and other High Courts in which 
-the- same view has been taken. We may 


refer -only to the latest case on the point, 
Bahadur Lal v. Hon'ble Judges of the 
High Court of Judicature at Allahabad (1) 
in which it was held that a valid tender 
amounts to payment. In this view the 
learned Subordinate Judge had no jurisdic- 
tion to set aside the sale, payment ofthe 
entire purchase money having been made 
within the time allowed by law. In any 
case, he acted illegally or at least with 
material irregularity in the exercise of his 
jurisdiction. Accordingly, we allow this 
application for revision, set aside the order 
of the learned Subordinate Judge dated 
December 22, 1932, setting aside the auction 
sale and direct him to proceed according 
to law. l 
N. | Application allowed. 
(1) 143 Ind, Cas. 559; (1933) A LJ 207; A IR 1933 
All. 241; Ind, Rul, (1933) All. 290; 55 A 432 (F. B.), 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
- Civil Appeals No. 74-39 of 1933 
October 24, 1983. 
MIDDLETON, J. C., AND BAADUDIN, 
- A. J.C. oF 
Tar PEOPLES BANK or NORTHERN 
INDIA Lro., KOUAT—Puaintire 
| —APPELLANT . 

i Versus o 
Lala BODH RAJ AND OTHERS- 
DEFENDANTS— RESPONDENTS . 

Decree—Instalments and  interest—Diseretion of 
Court—Absence of reasons for unusual concession— 
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Normal course to be followed—Civil Procedure Code 
(Act V of 1908), 0. XX, r. 11. 

The question as regards interest and instalments 
is a discretionary matter; but that discretion must be 
exercised on jud:cial principles Where no reason 
is proved that the debto:s should be granted an 
unusual concession, the normal course should ke 
followed | 

Appeal from the judgment and decree of 
the Senior Sub-Judge, Kohat, dated April 29, 
1933. 

Mr. P. Raghunath, for the Appellants. 

Syed Aurangzeb Khan, forthe Respond- 
ents. 


Judgment—.The  plaintifis-appellants 
sued the respondents for a sum of 
Rs. 5751-13 on the basis of a pro-note exe- 
cuted by the latteron December 30, 1929, 
for Rs. 5968-7. In their plaint they ad- 
mitted some subsequent payments which 
they deducted from interest and capital, 
thus arriving at the sum sued upon as the 
balance due. The pro-note itself contains a 
stipulation for payment of simple interest at 
9 per cent. per annum. The pro-note was one 
based upon the outstandings due at the time 
of its execution on account of the borrowing of 
Rs. 5,000 on three separate pro-notes during 
ihe fiistthree months of 1892. The defer- 
dants admitted execution, but claimed that 
they had never borrowed ks. 5,000; that they 
had been persuaded to purchase snares of that 
value inthe plaintiff company onthe promise 
of being made directors; that they had done, 
so, and had not been made directors. As 
regards the payments subsequent to the pro- 
nctes, they admitted the amount to be cor- 
rect, but claimed that it should have been 
deducted from principal and not from in- 
terest. No issue was framed upon the basis 
of the last contention and nothing has been 
urged about it in this appeal. Various 
issues were framed concerning the alleged 
connection of the pro-note with the purchase 
of shares andthe tiial Cowt came to the 
conclusion that the purchase of shares was a 
separate transaction from the borrowing of 
money, and that whether the money borrow- 
ed wus paid for the purchase of shares or not, 
it did not affect the borrowing transaction. 
There were alsoissues as to whether the 
plaintiffs were entitled tointerest and costs 
and whether the defendants were entitled to 
payment by instalments. As regards in- 
terest the Court found that the contract rate 
of 9 per cent. per annum was not heavy and 
should be granted, and alsothat as the de- 
fendants were not prepared to pay, they 
should pay the costs of the suit. In respect 


‘of instalments, the Court relied upon the 


statement of « solitary witness forthe de- 
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‘granted an 


148 10 


Tendants who said that the defendants were 
zamindars and that agricultural industry 
was suffering from depression. Finally it 
granted adecree for the amount claimed 
with costs and fixed instalments, Rs. 250 to 
be paid every January and Rs. 500 in every 
July. Itdid not allow any interest after the 
date of institution of the suit inits decree 
although it hadnot discussed such interest 
inthejudgment. The plaintiffs come up in 
appeal asking forinterest up tothe date of 
realization and asking thatthe decree for 
the whole amount be made immediately 
executable. 
There isevidence upon the record that 
whenthe respondents borrowed Rs. 5,000, 
they represented themselves as owning houses, 
bungalows, land and stocksof corn worth 
Rs. 30,000. The only evidence they have 
produced in support of their claim to be 
given the indulgence of instalments is that 
they do carry on work as agriculturists and 
that agriculture is suffering from the ‘gene- 
ral depression. Their solitary witness does 
not even allege that agriculture is their 
only source of livelihood, or that they are nok 
owners of property sufficient to pay off the 
decree. Learned Counsel for the appellants 
relies upon the normal features of a decree 
for a debt bearing interest, whilst Counsel 
for the respondents has not been able to show . 
any grounds for belief thatthe respondents 
are-in such circumstances that they should 
be allowed any special indulgence. Counsel 
for the respondents has argued that the - 
respondents were persuaded to accept the 
loan in order to buy shares. Whether this 
is so or not, the fact remains that they did 
buy shares and presumably considered that 
the shares weie worth purchasing. So far as 
the transaction in suit is concerned, it was 
@ mere borrowing and the purpose for which 
the money was borrowed is not relevant. 
We agree with the Court below that they 
cannot evade payment dueupon the pro- 
note by.referencetothe other transactions 
between the parties. 
Asregardsinstalments and interest, which 
is a discretionary matter, we note that 
discretion must be exercised on judicial 
principles and that there being no reason 
proved that the respondents should be 
nusual concession, the normal 
course should be followed. Weaccordingly 
accept the appeal and grant the plaintiffs- 
appellants a decree for Rs. 5,751-13 principal 
and interest due up to the date of the suit 
with interest.on the principal sum of 
Rs, 5,000 at the contract rate of 9 per cent. per 
annum up tothe date of decree in the lowey 
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Court, namely, April 29, 1933 and with fur- 
ther interest at 6 percent. per annum upon 
the same principal sum up to the date of rea- 
lisation with costsin both Courts, the whole 
decree to be immediately realisable in a 
lump-sum. l 


N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 831 of 1933 
December 5, 1933 
BENNET, J. 

JWALA PRASAD AND ANOTHER— ACCUSED 
VETSUS 
EMPEROR—Obpposite PARTY 

Penal Code (Act XLV of 13ť0), s. 79—Acting in 
good faith—Due care and attention, necesstty of — 
Uhild Marriage Restraint Act (XIX of 19 9), s. 4— 
Marrying girlunder 14 years of age—Certificate 
by medical officer other than Ciril Surgeon that girl 
is Ji years of age—Ciril Surgeon finding the girl to 
be only 12 years old—Offence, if committed—Sum- 
mary trial for offence— Whether permitted—Criminal 
co. Code (Act V of 189%), ss. 260 (l) (a), 4 

) (0). 

Section 79, Penal Code, requires that the party 
pleading exemption should have acted in good faith 
and the definition of good faith involves due care and 
attention, 

Where in a case under the Child Marriage Res- 
traint Act, the defence put forward was that the 
applicants were misled by a certificate granted by 
the woman medical officer in charge of 8 hospital to 
the effect that the girl was uot less than 14 
years of age, but according tothe Civil Surgeon, the 
girl was about 12 yearsof age only and no evi- 
dence was produced to contradict the Oivil Surgeon: 

Held, that the applicants should have gone to 
the Oivil Surgeon in order to obtain a certificate and 
thatthe fact of their having secured a certificate 
from the woman medical officer was not material 
although the existence of the certificate was a matter 
which might be taken into account in considering 
whether imprisonment or fine should be ordered. 

Atrial under the Child Marriage Restraint Act 
may be summary, as it is permitted by s. 260 (1) (a), 
Criminal Procedure Code,as the offences charged 
- come under the heading “offences not punishable with 
imprisonment for a term exceeding six months.” 
Section 4 (1) (0), Oriminal Procedure Code,states that 
“offence” means any act or omission made punishable 
by any law forthe time being in force. Therefore an 
offence under any law such asthe Child Marriage Res- 
traint Act will come under this provision in s. 260 (1) 
(a), Oriminal Procedure Code. 


Cr. R. from an order of the Sessions 


Judge, Mainpuri. 


revision against the conviction of two per- 
sons, Jwala Prasad and Ram Prasad, under 
the Child Marriage Act, Act XTX of 1929. 
Jwala Prasad has been convicted under 
s.4 for marrying a child, and Ram Prasad 
has been convicted under s, 9, the sentences 
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being Rs. 200 in the case of Jwala Prasad 
and Rs. 50 in the case of Ram Prasad. 
It is admitted that the marriage of Jwala 
Prasad to this girl took place and that 
Ram Prasad officiated as a priest. The 
defence put forward is that the applicants 
were misled by a certificate which was 
granted by the woman Medical Officer in 
charge of the Dufferin Hospital, Farrukh- 
abad, to the effect that the girl was not 
less than 14 years of age. On the other 
hand the Civil Surgeon gave evidence 
that the girl was about 12 years of age. 
The Court accepted the evidence of the 
Civil Surgeon. The father of the girl did 
not produce any evidence of a birth re- 
gister to contradict the Civil Surgeon. 
here is no doubt therefore that the finding 
that the girl was under 14 years of age 
is correct. The argument was that the 
applicants might plead that they were 
justified by a mistake of fact under s. 79, 
Indian Penal Code. That section requires 
that the applicants should have acted in 
good faith, and the definition of good faith 
involves due care and attention. In the 
present case it appears to me that the 
applicant should have gone to the Civil 
Surgeon in order to cbtain a certificate 
and should not have relied on the certi- 
ficate of the Woman Medical Officer. This 
Woman Medical Officer has merely passed 
an examination of Sub-Assistant Surgeon 
in Agra, and although she may be quali- 
fied to hold charge of tha Dufferin Hos- 
pital, it is obvious that she has not quali- 
tications as good as the Civil Surgeon. 
In her cross-examination she stated that 
she differed from 1ecognised authorities 
such as Powell and Lyonon the question 
of what signs were to be used for deter- 
mining age. The existence of the certi- 
ficate is a matter which may be taken 
into account, in my opinion, in consider- 
ing whether imprisonment or fine should 
be ordered. In the present case the 
Magistrate has only ordered fine and has 
not ordered imprisonment. 7 

A further point taken was that the 
trial ought not to have been summary, 
There appear to betwo mistakes in this 
argument,.one of fact and one of law. 


< Asa matter of fact the trial does not 
Judgment.—This is an application in’ 


appear to have been summary. There 
‘was no doubt a summary form which was 
used by the Magistrate forthe recording 
of some evidence, but then the Magistrate 
has recorded the evidence again at length 
and not’ on a summary form. The trial 
therefore was not atall summary as the 
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evidence of each witness was recorded 
separately in the ordinary way. But on 
the point of law it appears to me that 
atrial under this Act may be summary 
as it is permilted by s. 260 (l) (a), 
Criminal Procedure Code, as the offences 
charged come under the heading ‘Offences 
not punishable with imprisonment for a 
term exceeding six months.” Section 4 
(1) (o), Criminal Procedure Code, states 
that “Offence” means any “act or omission 
made punishable by any law for the time 
being in force.” Therefore an offence 
under any law such as the Act XIX of 
1929, will come under this provision in 
5. 260 (1) (a), Criminal Procedure Oode. 
Learned Counsel argued that in this Act 


XIX of 1929, s. 8 lays down: 


“No Oourt other than thatof a Presidency Magis- 
trate or a District Magistrate shall take cognizance 
of or try any offence under this Act or. d 

this 


-He argued that because of 
provision the further words are to 
be read into the provision “and such 
-trial shall not be summary.” I see no 

' justification for this argument. If the 

‘Act intended to prevent a. trial- .being 
summary, that would ke stated clearly in 
the Act, and in my opinion it cannot 
be introduced into the Act by the mere 
provision that the trial is to take place 
in the Court of the District Magistrate. 
As already stated, I ‘consider that the 
sentences are not severe, The BE proa- 
tion in revision is dismissed. T 

N. Application dismiss se. 





ALLAHABAD HIGH COURT 
Civil Miscellaneous Application No. 505° 
of 1932 
March 29, 1933. 
-MUKERJI AND NI AMATULLAH, Jd. 
LACHHMAN DAS BABU RAM 
— APPLICANT 
VETSUS 
CQMMISSIONER or INCOME-TAX— 
OPPOSITE PARTY 
Income Tax Act (XI of 1922), s. 66 (2)—Costs of 
reference—Whether includes sum deposited by 
assessee as fee for reference- -Delay in making 
application— Whether ground for refusing costs— 
Citil Procedure Code (Act V of 1908), s 35. 

* An order awarding costs of reference to 
assessee includes the amount deposited by 
sessee as fee for the reference under e. 66 (2), Income- 
~ Act, Inre Radhey Lal-Balmukand (1), referred 


the 


Delay in making the application isa ground for 
u T costs even if the applicant succeeds, 


Mr. S. N.. Verma, forthe Applicant. 
Mr.. Mahommad- Ismail, for the Crown. 
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.Judgment.—This is a very short matter 
and is concluded by a decision of this 
Court in In re Ridhey Lal Balmukand (1).. Ia 
anincome-tax matier decided on July 9, 1929, 
this Court awarded to the assessee his 
cos‘s against- the opposite party. The 
costs would naturally include the amount 
of Rs. 100 deposited as fee for a reference 
under sub-s. (2), AG, Income Tax Act. 
The High Court offize in preparing the me- 
morandum: of costs omitted to include this 
sum. The applicant now asks that his sum 
should be included. 

Mr. Verma has argued three pons 
against the application. One is that this, 
virtually asks us to review our judgment. 
Secondly, it isnot open to the High Court to 
deal with the fee paid for reference and 
thirdly. that’ the application: is a 
belated one. On the first point we do 
not think that ‘it is an application for 
review of judgmert. When we-awarded 


costs to the assessee we awarded all the 


costs without any exception, and if, as 
was rightly held in the case quoted 
above, thefee paid for making the reference 
be a part of the costs in the reference, 
ib must be deemed to have been includ- 
ed in our order. The second point of 
Mr. Verma is also not sound. When an 
assessee has to makea reference. against 
a certain wrong decision of the income-tax - 
department and he succeeds, there is no 
reason why ihe department should keep 
the sum of Rs. 100 in its pocket. Itis 
undoubtedly a part of the costs of the re- 
go as such. 
The third point no doubt is somewhat 
strong. But as the Court did award all 
the cosis to the assessee, we do not see 
any reason to fine the assessee the sum of 
Rs. 100 because of the delay in discover- 


-ing thefac: that the sum should have been 


included inthe memorandum of costs. We 
however do this, tnat we shall not allow - 
the applicant any costs for the present 
application, although it is opposed bythe 


_jncome-lax department and unsuccessfully. 


We direct that the memorandum of costs 
prepared in this Court be amended by ad- 
dition of the fee of Rs. 100 deposited by 
= assessee for. the reference. 

Application allowed. 

of) 20 Ind. Oas 634; AI R 1931 All, 28; 52 A 
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PATNA HIGH COURT 
Civil Appeal, No. 488 of 1930 
< July 27, 1931 
DHAVLE, J. 
SHAILA BALA DEVI—DEFsnpant— 
l APPELLANT 
i VETSUS 
GANGANARAYAN BHAKAT AND OTHERS 
— PLAINTEFPSI — RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 190515, 
(4), 46 (4) (5, 139 .4)—Lease executed before 1$03— 
Applicalility of s. 46—Lease fora specified term of 
years —Lessee rematning in land—Trespasser—Surt 
for ejectment—Whether entertainable in Civil Court 
— Compromise of possessory suit— Question of guris- 
diction to entertain suit not raised—Subsequent High 
Court dectston regarding jurisdiction — Compromise, 
- if can be impeached on that ground —Compromise 
varying and defining terms of extsting tenancy— 
Registration, necessity of—Registratton Act (XVI of 
1903), s 17¢*) (b). (¢). 

Where a lease has’ been effected before 193, 
‘neither the restrictions on the transfer of their 
rights by ratyats contained ins 46, 8ab-s (1), Chota 
Nagpur Tenancy Act, nor the special procedure for 
recovery of possession within three years after the 
expiry ofa lease, provided by subs. (4) of the 
section, can have any application Madhib Pod- 
dar v Lall Singh Bhumij (1), distinguished. |p. 
. 353, col 2.) 

A lessee who has been granted a lease 
specified term of years becomesa trespasser after 
the expiry of the period unless the landlord chooses to 
treat him as a tenant fora fresh period. Section 19 MA) 
does not bar the jurisdiction of the Civil Court to 
entertain asuit unders 4t (4) for his ejectment. 
Jageshwar Koer v Tilakdhart Singh 110), 
Nath Kuari v. Rangoo Mahto (1 )and Pratap Udai 
Nath Sahi Deo v. Jagannath (12), referred to. |p. 
. 356, çol. 2.] - 
Where in a suit for possession filed by a tenant 
- under s 9, Specific Relief Act and compromised in 


_ 1908, .the jurisdiction of the Vivil Court to entertain |, 
subsequently in 


the suit was not questioned and 
3913, the majority of Judges in another case decid- 
ed that the Vivil Court had no jurisdiction in such 
‘matters, and on the basis of this decision, the com- 
promise decree was impeached : 

Held, that the decree could not be attacked on that 
ground. Sitd Majhi v. Kartick Modi (3), referred 
to. [p. 353, col. 2.] 

A compromise which merely varies or defines 
some terms ofa tenancy which is already existing 
does not require registration and is admissible in 

evidence without registration. Sachindra Mohan 
- Ghose v. Ramjas Agarwala (5), distinguished, Jamla 
Singh v. Kingsley (4), Rumpadarath Singh v 
Sohrai Koeri ;6) and Jaymal Abtein v. Hyderalt 
Khan (7), referred to. [p. 35 ,col. 1.j 

Appeal from an appellate order of the Sub- 


Judge, Purulia, dated March 17, 1930. 


Messrs. S. M. Mullick and S.C. Mazumdar, ` 


for the Appellant. 

Messrs. J. Chatterji and A. N. Das, for 
‘the Respondents. l 

Judgment.—This is an appeal by the 
` principal defendant. The suit was for 
ejectment, and it was brought on the 
footing that the plaintif was the. occu- 
pancy raiyat of the holding which he had 
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for a’ 


Rikhi ` 


before the first day of . January, 
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settled with one Keshab Chandra Neogy 
as an under-raiyat for life. In 1917 
Keshab Chandra’s interest in the holding 
was brought to sale in execution of arent 
decree and purchased by the defendant. 
Keshab died in 1331 of the Bengali Era 
(corresponding to about 1924 A. D.) and 
plaintiff claimed that the defendant had 
no sight after that event to remain on 
the land. The principal defences raised 
were that Keshab was no occupancy raiyat, 
plaintiff being a tenure holder, and that 


-Keshab’s interest in the holding was not 


limited to his life. The learned Munsit 
decreed the suit, and defendant's appeal 
which was heard by the Subordinate Judge 
at Purulia was dismissed. 

The first point raised before me is that 
the suit did not lie in the civil Courts at 
all, but should, under s. 46 (4) read with 
s. 139-A, Chota Nagpur Tenancy Act, 
have been brought before the Deputy 
Commiss:oner. In support of this conten- 


tion Madhab Paddar v. Lall Singh Bhumij 


(1), Jyotirmoy Mandal v. Benamali Patar : 
(2), and Sita Majhi v. Kartick Modi (3), 

have been cited by the learned Advocate 
for the appellant. These decisions referred 
to sub-s. (4) s. 46 of the Act, and it is 
the appellant’s contention that that provis- 


„ion of the law governs the present case. 


The difficulty in accepting this contention 
is that sub-s. (5), s. 46, provides that 
nothing ‘in the. section shail affect the 
validity of any transfer (not otherwise 
invalid) of a ratyat’s right in his holding 
or any portion thereof made bona eek 
1903. 
Tie lease to Keshab dates from as long 
ago as 1292 B.S. and on the very terms 
of sub-s. (5) it is clear that neither the 
restrictions on the transfer of their rights 
by raiyats contained in sub-s. (1), nor 


‘ the special procedure for recovery of pos- 
' session within three years after the expiry 


of a lease, provided by sub-s. (4) of the 
section, could have any applicatioa to 
the present case. It is true that the lease 
or leases in thecase of Madhab Poddar 
v- Lall Singh Bhumij (1), seem to have 
been prior to the first day of January 
1903, but that case was decided on the 


footing that sub-s. 4, s. 46, was applicable. 
‘No question seems to have been raised 
jn that case regarding sub-s. 


(5), s. 46, 
(1) 97 Ind. Cas, 174; A TR 1926 Pat. 403; 6 Pat, 


. 69; (1926) Pat. 288;8 P LT 231. 


(2) 121 Ind. Oas. 328: A IR 1929 Pat. 635; 10 P L 


“Ti 661; Ind. Rul. (193V) Pat. 101, 


3) 12t Ind. Oas 473: A IR 1929 Pat. 577; Ind, 


ny (1980) Pat. 169;-11 P L T 438, 
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and I notice that sub-s. (4) deals with 
recovery of possession by application to-the 
Deputy Commissioner made 

“at any time within three years after ‘the expira- 
tion of the period for which a raiyat hss, under 
this section, transferred his right in his holding .., 


The transfer in the present case was on 
the face of it not made under s. 46 of 
the Act but was made at a time when 
the rent law prevailing in the District 
was.the Bengal Rent Act X of 1859. 
The learned Advocate for the appellant 
has not challenged the concurrent finding 
of the lower Courts, based among other 
things on the Record of Rights, that the 
plaintif is an occupancy raiyat and not 
a tenure holder. That has enabled him 
to argue the applicability of s. 46 of the 
Act, but as I have shown, sub-s. (4) of 
that section is of no avail to the appel- 
lant on account of the faving contained 
in sub-s, (5). The contention is, therefore, 
overruled. It has next been argued that 
there is no admissible evidence on record 
to show that Keshab’s was no more than 
a life interest in the land. In para. 2 
of the plaint it was alleged that it had 
already been provedin a civil suit that 
Keshab Chandra Neogy had a life interest 
in the land, and further ` 


“according to law also, the right of the korfa under- 


ratyat is not and cannot be permanent or herit- 
able.” 


The first of these allegations refers io 
a suit under s. 9, Specific Relief Act, 
brovght in 1908 by Keshab and’ Ex. 5, 
the decree in that suit, shows that the 


parties compromised the matter by agree- 


ing that Keshab was to have a life 
interest in the tenancy, that he was to 
pay rent for it at Rs. 27 ayear (instead 
of Rs. 19, the previous rate) and that 
Keshab was to be liable to ejectment in 
case of failure to pay the rent regularly. 
The leained Advocate for the appellant 
has contended that the compromise travelled 
beyond the scope of the suit which was 
a simple possessory suit without any 
reference to the title of the parties. Ido 
not, however, see why it should be held 
that it was not open to the parties to 
settle their dispute regarding the posses- 
sion of the land then in question by 
settling various terms of the tenancy. It 
has been urged that that guit itself 
was incompetent because under Act X 
of 1854 the tenant who was then the 
Plaintiff could only have got relief from 
the Deputy Commissioner. In support of this 
contention Jamla Singh v, Kingsley, 21 Ind, 
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Cas, 224 (4), has been cited. That was a deci> 
sion in which it was held,in June and July 
19.3, by Stephen and Mullick, JJ. (N. R. 
Chatterjea, J., contra), that a dispi sses- 
sion within the meaning of s. 9, Specific 
Relief Act, was in`istinguishablo from 
the illegal ejectmcnt- referred to in 
8. 23 (6), Act X cf 1859 and that, there- 
fore, so long as the relation of landlord 
and tenant subsis‘s between the parties, 
s. 23 (6), Act X of 1859, bars a civil 
suit under s. 9, Specific Relief Act. It 
does not seem lo me that the decision 
in Jamla Singh v. Kingsley (4), can be 
used in the present case for treating the 
proceedings in the suit of 1908 as null and 
void. 

Whether the Civil Court did or did not 
have jurisdiction in 1908 to entertain the 
suit under s. 9, Specific Relief Ac‘, does 
not seem to have been decided prior to 
the decision of that suit, and the judg- 
ment of N. R. Chatterjea, J., in Jumla 
Singh v. Kingsley (4), is sufficient to show 
that it could not have been affirmed with 
any confidence in 1908 that such à. suit 
was not cognizable by the Civil Court. 
The question- of the jurisdiction of the 
Civil Court was not rased in that sult, 
and there was na patent defect of jurisdic- 
tion. It is, therefore, not open to the 
appellant at that date to challenge the 
validity of the compromise decree of 1909 
on the ground that according to the later 
view of two out ofthe three learned J udges 
who decided the case of Jamla Singh v. 
Kingsly (4), such a suit was not cogniz- 
able by the Civil Court. Mr. S. M. 
Mullick has further contended that the 
compromise of 1909 contained the essential 
terms of a lease and was, therefore, 
inadmissible in evidence since it was not 
registered, That acompromise which sub- 
stantially creates a lease does require 
registration is rested on the decision in 
Sachindra Mohan Ghosh v. Ramjas Agar- 
wala (9), decided in this Court on June 
2, last in which Fazl Ali, J., elaborately 
examined the previous authorities and held 
that such a compromise was inadmissible 
in the absence of registration, not only 
for proving the lease, but also for what 
was claimed before him to be the collateral] 
purpose of ‘proving the amount of rent 
fixed by the compromise. Sachindra M ohan 
Ghosh v. Ramjas Agarwala (5), however, 
is easily distinguishable as a case where 


(4) 21 Ind. Cas 224; 170 W N 901. 
(5) 136 Ind. Cas, 54; A IR (1932) Pat. 97; 


11 Pat, 
98; 12P L T 871; ind’ Rul, (1932) Pat. 54. -i 
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the compromise ‘created a lease. “Jn the’ 


present case “Keshab was the lessee of 
the holding from before and the com- 
‘promise merely varied or defined some 
terms of the tenancy. In Rampadarath 
Singh . v, Sohrai Koeri (6), Mullick and 
. Jwala Prasad, JJ., held that a compromise 
in a rent suit which fixed the area and 
rent and changed the. status of the 
. defendant from an occupancy raiyat toa 
- ratyat at fixed rent, did -not affect any 
transfer of interest and was therefore not 
a lease, but came within cls. (b) and (e) of 
sub-s, 17, Registration Act, with the 
result that where the compromise became 
part of the decree, registration became 
unnecessary by reason of clause (i) of 
sub-s. 2 of the section. A similar view was 
taken in Jaynal Abedin v. Huderalt Khan 
(7), where by the compromise the darpatni- 
dar defendant relinquished all claims in 
one of several mauzas demised and the 
rent payable to the patnidar plaintiff was 
reduced accordingly. In Jagadish Mukherji 
v. Rasik Mandal (8), such a document was 
regarded as admissible on the ground that 
it only contained an admission by the 
landlord, and in the present case the 
learned Munsif actually treated it as 
admissible “as an admission and agree- 
ment” .between the parties. Mr. S. M. 
Mullick has further urged that the original 
petition of compromise has not been pro- 
duced and that it is not permissible to 
give such secondary evidence of it as is 
contuined in the decree, Ex. 5. There is 
no substance in the contention. In para.8 
‘of his written statement the defendant 
admitted the contents of the compromise 
petition and only claimed that Keshab 
Neogy 

“was an illiterate fool and did not know (how) 
. to read and write”, 

the ‘paragraph concluding that Keshab 
Chandra Neogy 


“did not make any rafanama that the land. 
` was his life interest nor had he any reason 


to do so.” | 

I have had this paragraph of the written 
statement carefully construed from the 
original in open Court hy the Bengalee 
Translator of the Court and have ascertain- 
ed that the sentence which begins at line 


48 on-p. 3 of the paper book with the words . 


“even if the plaintiff and his brothers paty 
means not a supposition but a definite admission 
(6) 52 Ind Oas 20; A IR 1920 Pat.602,4PL T 
667; (1920) Pat. 114; 3 U P L R (Pat) 166. 
(7) 111. Ind. Cas. 3£0; A I R1928 Cal. 411; 55 O 
701; 32 O0 W N 26x. | 
(8) 96 Ind, Oae. 753; A I R 1926 Cal. 666, 30 OW 


N 307. 


that it was recorded inthe compromise that the land 
was the life interest of the defendant.” 


The reference to Keshab Chandra being 
“an illiterate fool” taken with this admis- 
sion, makes it clear that in the concluding 
sentence of the paragraph to which I have 
referred the defendant denies not the actual 
execution of thé compromise by Keshab 
but only his intelligent understanding of it 
and the lower Courts have not upheld the 
plea. There is yet another circumstance 
in the case which really puts the appel- 
lant out of Court, even if the contentions 
regarding the invalidity of the compromise 
decree of 1909 (whether on the ground of 
the Civil Court having no jurisdiction to 


entertain the suit at all or on the ground 


of the compromise travelling beyond the 


- s20pe of the suit), the inadmissibility of the 


decree in evidence, on the ground of absence 
of registration, for the purpose of proving 
the nature of Keshab’s tenancy, and the 
intelligent character of Keshab’s execution 
of it, were all to be accepted. This circum- 
stance is the now unassailable fact that 
Keshab was only an under-raiyat. It is 
often said that korfa under-raiyats in 
Manbhum paying cash rents have occupancy 
rights, but, as was observed in Muchi Ram 
Bagal v. Bala Ram Bhumji (9): 

“heritability isa right which has been attached by 


~ legislaticn to the tenure of an occupancy raiyat in 
Bengal, Bihar and Orissa; but’ it is not a necessary ' 


condition attaching to the enjoyment of an oc- 
cupancy right for life. The question of whether an 
under-ratyat who acquires occupancy right acquires 


also the:rights of an occupancy raiyat as defined by - 
“the Tenancy Acts depends entirely on local 


custom." 

In the present case, the defendant did 
not take up the position that although 
Keshab may. have been en under-raiyat 
he had by custom a heritable occupancy 
right. Such interest as Keshab possessed in 
the land would therefore, on the unchalleng- 
ed footing that he was an under-raiyat, 
presumably come to an end with his death, 
and it is this interest that the appellant 


_purchased with a knowledge of its limited 


character. The execution petition Ex, 1 
described the interest of Keshab, the judg- 
ment-debtor, asa lifeinterest. Exhibit 2 
shows that he put in an objection stating 
that he had a jote jamai interest and we 
see from Ex. D that the Court heard the 
parties on the objection and came to the 
conclusion that the exact nature of the 
judgment-debtor’s interest could not be 
decided in these execution proceedings, 
Exhibit 6, the sale notice in the case also 


(9) 127 Ind. Cas 835; A I R 1930 Pat 562 11P L 
T 539; Ind, Rul. (1930) Pat 739 
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debtor. I have already shown that from 
whatever point of view the matier is 
regarded, Keshab had no interest in the 
‘holding to last beyond his life-time and the 
‘exhibiis to which Ihave just referred show 
that the appellant must have been well 
aware of what she was purchasing at the 
auction sale. 

__Mr.8.M. Mullick has also urged that 
the present suit was not cognizable by 
‘the Civil Courts because cl. (4), s. 139, pro- 
vides that 


‘fall suits and applications under this Act to eject any 
zenant of agricultural lands ih 


shall be cognizable by the Deputy Com- 
missioner and shall not be cognizable in 
any other Court, and in support of this con- 
tention he cites Jageshwar. Koer v. Tilak- 
dhari Singh (10). According to the head- 
a of the report it was held in that case 
ihat 


“a suit to eject raiyats who are holding over after the 
expiry of a lease is not, in places to which the Chota 
‘Nagpur Tenancy Act, 1408, applies, entertainable by 
a Munsif. Under s 139 of the Act such a suit 
is cognizible only by the Deputy Commissioner." 


The decision, however, proceeded on the 
footing that on the expiry of his lease, the 
raiyat becomes a non-occupancy raiyat 
for whose ejectment there are specific pro- 
In Rikhi Nath Kuari 
v. kangoo Mahto (11), Jageshwar Kuer v. 
Tilakdhari Singh (10) was distinguished, 
if not differed from, and it was held that 


upon the expiration of the term of the” 


lease the lessee becomes a trespasser unless 
the landlord chooses to treat him as a tenant 
for a fresh period, and that s. 139 (4) does 
not bar the jurisdiction of the: Civil Court 
to entertain a suit under s. 41 (4) for the 
ejeclment of a person admitted into occupa- 
tion undera registered lease for a term 
who has ceased to be a tenant and she 
has become a trespasser and is holdings 
adversely to the landlord. -We are not 
coacerned in the present case with a regis- 
tered lease, but we are concerned with the 
facts that the under-raiyat, or the person 
who steps into his shces, becomes a tres- 
passer On the expiry of his term, and that 
there are strong reasons given in Rikhi 
Nath Kuari v. Rangoo Mahto (11) for 
holding that cl. (4), s. 139 of the Act has 
no application to suits against trespassers. 
By way of analogy I might refer to Pratap 


10) 77 Ind, Cas. 5&7;A IR1924 Pat. 267: 
1: 5 P LT 429, ee nee wae 

(11) 110 Ind. Oas, 494; AI R199] Pat, 18; 7 Pat 
675. 
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Udai Nath Sahi Deo v. Jagannath (12), in 
which case it was held that a suit for the 


‘ejectment of a tengnt from manjhias land lies 
‘in the Civil Court as the Chota Nagpur 


Tenancy Act does not provide for an ap- 
In 


Nandu Mahton v. ` Dholu Mahton (18), 


‘another Bench of th’s Court held that the 


Chota Nagpur Tenency Act does not bara 
civil suit for ejeci ment if the plaint prceeeds 
on the footing that the defendant’s tenancy 


‘has terminated. The case of Mucht Ram 


Bagal v. Bala Ram Bhumij 9), to which 
I have referred points to the same conclu- 
sion in the present case. That was a 


‘suit brought for the ejectment of an under- 


raiyat's heir after the death of the under- 
raiyat, and it was held that s. 46 (4) was 
not available to the lessor and that the suit 
was maintainable in the Civil Court. I 
have therefore no hesitation in holding that 
the present suit which is framed as a 
suit against a trespasser (see para 5d ofthe 


‘plaint) was not baried by s. 139 (4) of the 


Act and that this last ground of attack 
adopted for the appellant must also be 
overruled. The appeal fails and is dfsmiss- 


‘ed with costs. 


N. Appeal dismissed .. 
(12) 118 Ind, Cas.3)3: ALR 1:29 Pat 414;10 PL 
T 453, Ind. Rul (1929) Pat. 497. 
( 3) 123 Ind. Cae, $09; A IR 1'30 Pat, 143; Ind 
Rul. (1930) Pat. 337. 


‘MADRAS HIGH COURT 
Civil Appeals Nos. 362 of 1929 and 161 of 


` 1930 eee. 
and l Sa oe 
Civil Revision Petitions Nos. 626-and-.627' of- 
1930 cr ae 
December 12, 19329... “15 


VENKaTASUBBA Rao AND REILLY, JJ. ' 
Rajah Bahadur DHANARAJAGERJI~ 
APPELLsNT oy 
versus ' i 
Rajah PANUGANTI PARTHA- 
SARATHY RAYANIM VARU 
AND UTHERS—-RESPONDENTS 

Civil Procedure Cede (Act V of 198), ss 2, cl. (12), 
47, O. XX, r. 12- Suit for mesne profits—Onus of 


“proof of actual profits—Shifttr.g of onus-~ Court, if 


entitled to inquire into defendant's culpability— 
‘Piofits’' and ‘Receipts’ — Distinction  between— 
Ezxecution— Question as to whether property awarded 
by decree has been damaged on dateof delivery — 


_ Whether can be determined in execution—Court, if can 


refer-parttes to separate suit . 

The claim for mesne profits is virtually a claim 
for damages, and the rule that the plaintiff must 
discharge the burden applies therefore to such.a 
claim. But the expression “mesne profits” is defined 


1934- 


in s. 2, al, 12, Civil Procedure Code, as meaning 
not only those profits which a person in wrongful 
possession actually received, but also such profits 
as he might with ordinary diligence have received. 
If the defendant asserts that a particular amount 
and no more was received by him, the duty of es- 


tablishing it affirmatively rests upon him, that fact, 


being especially within his own knowledge. 
On his laying before the Courts sufficient evi- 
dence to prove that fact, he shifts the burden 
to the opposite party of proving that more 
might have been received. The only relevant 
consideration is whether the defendant's possession 
was wrongful or not If it was wrongful, the Court 
isnot justifieiin going further and inquiring what 
the degree of the misconduct or culpability. is. 
Thirumalayappa Mudaliar v. Kalyani Anm (10), 
relied on. Altaf Ali v. Lalji Mal (6, Dungar Mal v 
Jat Ram(7), Rajah Sashi Kanta v. Sarat Chandra 
(8) and Dakshina Mohun Roy v Saroda Mohun Roy 
(9), not followed. [p. 300, col. 1.] 


In their ordinary and popular sense the two words_ 


“receipts” and “profits are’very different expres- 
sions. Profits indicate the surplus by which the re- 
ceipts exceed the expenditure Russell v, Town and 
County Bank (11) and Gresham Life Assurance So- 
ciety v. Styles (12 reliedon. [p. 261,c1-2 5 

When a decree awards a person a certain property, 
he is entitled to get it in the state in which it ‘was 
when that decree was passed; and whether, when 
the property was delivered, it continued to be in the 
same state or in the meantime underwent deteriora- 
tion, is a question to be determined in execution. 
Hari Shridhar Prabhu v. Shakharam Padmanna 
Magdum (14), followed, {p. 363, col. 1] 

Section 47, Civil Procedure Oode, is mandatory 
and in regard to a matter that properly falls under 


that section, the Court is bound to decide it in. 


execution and the parties are not to be referred 
toa \sepirate suit, Seetharaman Chettiar v. Chidam- 
biran Chettiar, (18), followed. [p. 363, col. 2 ] 


C. As. and U. R. Ps. against an order of 
T Nellore, dated August 26, 
1929. i i 

The Advocate-General for Messrs. A. S. 
Krishna Rao, and K. Umamaheswaran, 
forthe Appellant. 

Messrs. P. Venkataramna Rao, V. S. Nara- 
simhächari, M. Seshachalapathy, A. Ven- 
‘katachalam; V.Subramaniam and C: Basu 
Dev; for the-Respondenits. 


“22 2C0.A. No. 362 of 1929. 
:Venkatasubba Rao, J.—This appeal 
i, filed:by defendant No. 4 against the order 
d.tedAugust 26,1929 of the Suboruinate 
Judge of Nellore fixing the amount of 
mesne profits made in pursuance of the 
order of His Majesty dated June 25, 1921, 
The order in question was made on the 
execution petition No. 63 of 1924, filed: by 
the plaintiffs, and the facts. which led to 
the filing of that petition may be shortly 
stated. 

As aresult of a certain transaction. bet- 
ween thelate Rajah of Kalahasti and de- 


fendant No .1 (after whose death defend-. 


ant No. 4, his- son, was brought on the 
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record as his representative) the suit pro- 
perties passed to the latter and the plain- 
tiffs, who succeded as auction purchasers 
to the rights in the properties of the Rajah, 
filed O.8. No. 55 of 1915 (which subse- 
quently was renumbered as I of 1917), 
claiming to redeem them on the footing 
that the transaction was a mortgage, Al- 
ternatively, the plaintiffs claimed to have 
the properties reconveyed to them upon 
payment of the purchase price on the 
ground that, if the transaction amounted 
to anoutand out sale, the conditions en- 
titling the Rajah to a reconveyance had 
been complied with by him and they 
succeeded to his rights. The learned Sub- 
ordinate Judge held that the transaction 
amounted to a mortgage by conditional 
sale, butthe High Court on appeal was of 
the opinion that it was an absolute sale of the 
properties, but found, agreeing with the 
trial Court, that the conditions entitling the 
Rajah to a reconveyance had been per- 
formed and that- the plaintiffs were entitled 
to have the properties reconveyed to them 
oo payment ofthe price. The question of 
fact that was discussed at great length 
both inthe trial Court andthe High Court 
was whether the late Rajah tendered as 
alleged by the plaintiffs the price of six 
lakhson August 31, 1914. The Subordinate 
Judge held that the plaintiff's case re- 
garding the tender was true, and treating, 
as I have said, the transaction as a mort- 
gage, passed on October 5, 1918, a preli- 
minary decree, declaring that the amount 
due by the plaintiffs io defendant was 
rupees six lakhs and directing that on pay- 
ment by the former of that sum on or 
before March 5, 1919, the latter should 
yeconvey the properties to them and further 
ordering the defendant to pay the plaintiffs 
Rs. 60,000 on ac3ount of past mesne profits 
for Fasli 1324. The plaintiffs paid into 
Court the mortgage amount (six lakhs) on 
March 5, 1919; and the trial Court passed 
a final decree on October 7, 1919, directing 
the defendant to reconvey the propertjes 
to the plaintiffs. It was against these pre- 
liminary and final decrees that appeals 
were filed.to the High Court. They were ape 
peals Nos. 46 of 9119 and 97 of 1920 both filed 
by defendant No. 1, and the plaintiffs also 
filed a memorandum of objections. The 
High Court concurred with the finding of 
the trial Cuurt on the point of tender, but 
having held, asI have said, that the trans- 
action amounted to an absolute sale with 
an agreement to reconvey, passed a decree 
which varied materially the decree of tae 
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trial Court as to interest and mesne profits.. 
In view of a certain contention raised before 
us to which T shall preesntly refer, it 
may be useful to point out here why the 
Subordinate Judge, awarded mesne profits 
only for Fasli 1324. The tender of the 
price was, as stated above, made on 
August 31,1914 and the suit claiming the 
properties back was filed in August, 1915. 
The plaintiffs did not follow up the tender 
by paying the amount into Court and 
the Subordinate Judge therefore held that 


they were entitled to mesne profits only up 


to the institution of the suit and not to the 
subsequent profits. Taking this view, the 
Subordinate Judge granted mesne profits 
for Fasli 1324, i. e., for the period between 
the date of the tender and the date of the 
sult. When the matter came up before 
ihe High Court, the question as to mesne 
profits and interest was .fully considered 
and the learned Sir John Wallis, O. J , dis- 
cussed in his judgment, what the true 
legal principles are that would apply to 
the case, in view of the High Court's finding 
that defendant No. 1 having refused the 
tender, continued to be in possession as 
mortgagee. The conclusion at which the 
High Court arrived, is thus stated inthe 
judgment of Sir John Wallis: 

“Defendant No 1 therefore will be entitled to interest 
on the sum of Re 600,000 from September 1, 19'4, up 
to March 5,19i9, the dateof the deposit, at 6 per 
cent. perannum. Ontheother hand the plaintiffs 
will be entitled to mesne profits from July 1, 19 +, 
until possession or until the expiry of three years 
from this date, whichever may be earlier." 

It will be noticed that though the liability 
for the mesne profits wasg determined by 
the judgment, 
amount or the rate; but the decree that 
was drawn up (dated February 24, 1921), 
going further than the judgment, fixed 
tbe amount at Rs. 60,000 per annum. The 
result therefore was that under the High 
Court’s decree, defendant No. 1 became 
entitled to interest at 6 per cent per annum 
on the Rs. 60,000 from September l, 1914 
(the tender having been made on August 
91), up to March 15, 1919 (the money having 
been on that date deposited into Court); and 
the plaintiffs on` the other hand became 
eniitled to mesne profits at Rs. 60,000 per 
annum from July 1, 1914, until the delivery 
of possession. From this decree of the 
High Court defendant No. 1 filed an ap- 
pealto the Privy Council. 
of tender their Lordships held, agreeing 
withthe concurrent findings of the Courts 
in India, that the plaintiff's case was true, 
and as regards the character of the trans- 


DHANARAJAGERJI V. PANUGANTI PARTHASABTHY 


it did not fix the actual 


On the question - 


148 10 


action, they decided, upholding the Subs: 
ordinate Judge's view and differing from 
-hat of the High Court, that it amounted 
to a mortgage and not to an out and out 
sale with an agreement to reconvey. On 
these findings the Judicial Committee 
advised that the judgment of the High. 
Court should be discharged and that the. 
decree of the Subordinate J udge should 
be restored with the following variations: 
(1) that the plaintiffs were chargeable with 
interest on the mortgage money at 6 per 
cent, perannum from September l, 1914 
to March 5, 1919, when-it was paid into 
Court; (2) that defendant No. ] (by that 
time deceased and represented by defen- 
dant No. 4) was entitled to the interest 
earned by the morigage money since it was. 
So deposited into Court; and (3) that de- 
fendant No. 4 should account to the plaint- 
iffs for the mesne profits of the properties 
from July 1, 1914 until actual deli-- 
very. The order of His Majesty approv- 
ing these recommendations of the Privy 
Council was made on June 20, 1924 
and it was in due course transmit- 
ted by the High Court to the lower 
Court for its terms being carried into 
execution. It is in pursuance of this 
order that the learned Subordinate Judge 
has now determined the amount of- the, 
me:ne profits and from his decision both 
the parties have filed the appeals. [After 
considering certain points not material to 
this report his Lordship proceeded]. Some 
question has been raised as to the onus 
of proof but in the circumstances of this 
case any -discussion as to the onus seems 
unnecessary. Defendant No. 4 has put 
forward a specific case that owing to 
certain reasons he was notin a position 
to collect the full rentals and he failed’ 
to make itout. But I may state what in 
my opinion the trie rule as tc the onus 
of proof is: When a party claims damages 
he must adduce proof in support of” his 
Claim. The burden of proof rests in the 
first instance uponhim; in order to succeed 
he must put the Court in possession of 
satisfactory evidence as to the quantum 
of damages to which he is entitled. The 
claim for mesne profits is Virtually a 
claim for damages and the rule that the 
plaintiff must discharge the burden ap- 
plies therefore to such a claim. But the 
expression “mesne profits” is defined in 
8. 2 cl. 12, Civil t rocedure Code, as meaning 
not only those profits which a person in. 
wrongful possession actually received but 
also such profits. as he might with ordi- - 


[934 


nary diligence have received. If the de- 
fendant asserts that a particular amount 
and no more was received by him, the 
duty of establishing it affirmatively rests 
upon him, that fact being especially within 
his own knowledge (s. 106, Evidence Act). 
On his laying before the Court sufficient 
evidence to prove that fact he shifts the 
burden to the opposite party of proving 
that more might have been received. This 
is the effect of Rammakkav. Nagesam (1) 
on which both sides have relied. Moham- 
mad Abdul Gaffoor v. Muhammad Shamsud- 
din Rowther (2) does not lay downa diffe- 
rent rule. In Ameer Kasim v. Darbarimal 
(3), the learned Judges observe: 

“In calculating such mesne profits the execution 
department should not award the -gross rental of 
the property unless it is satisfied that the entire 
rental was received by the lessees (defendants) or 
Hite ordinary diligence might have been received by 
them. 

Turning to the factsof the present case 
the defendant had at his command all the 
machinery available to a zemindar to 
collect the amount fixed as the beriz and 
the plaintiffs on showing what that beriz 
is must be deemed to have prima facte 
made out that the opposite party could 
with ordinary diligence have collected it. 
This principle is recognised in Brojendra 
Comar Roy v. Madhul Chandra Ghose (4), 
where the learned Judges after stating that 
it was proved that a certain jumma was 
payable in respect of the p:operty, observed: 

“It lay upon the judgment-debtors to give some 
explanation or offer some evidence to show that 


as a matter of fact and for causes over which they had 
no control this sum had not been realised by them.” 


“In Girish Chunder Lahiri v. Shoshi 
Shikareswar Roy (5), the Judicial Commit- 
tee also lay down the rule in more or 


less the same terms: 

“And prima faice", 

Their Lordships observe, 

“it is fair to infer thet a person in possession of 
Jand may by ordinary diligence get rent for it accord- 
ing to the prevailing rates for such land and that 
the true owner wrongfully dispossessed has been 
a loser by that amount,” 

An-earlier passage from the same judg- 
ment may usefully be extracted: 

“But the Amin, as directed by the Subordinate 
Judge has tried to ascertain the very thing which 
the Code directs He called for evidenceof actual 
receipts Whether if that had been produced ib 
would have satisfied the inquiry cannot be known. 
Jt might still have been necessary to inquire into 

(1) 92 Ind Cas. 792 A I KR 1925 Mad. 145; 47 M 
800: 43 M L J &9. 

(29? Ind Cas.139; AIR 1925 Mad. 297;47 MLJ 
730 


(3: 24 A475; A WN 1902, 145 

(4) 8 C 343, 

(5) 270951: 271 A 110;7 Sar 6f7; 10M L J 356; 
4 OWN 631;2 Bom L R703 (P O). 
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the possibility of larger receipts by ordinary dili- 
gence" 


This case is an authority for the propo- 
sition that prima facieit is fair to pre- 
sume that a person in possession may by 
ordinary diligence get rent according to the 
prevailing rates; in ther words, up to the 
beriz or the demand on the land. In this 
case, as I have said, the question of the 
burden of proof is of subsidiary impor- 
tance as -defendant No. 4 has attemp ed 
to show by putting forward certain specific 
pleas why the real receipts fell short of 
the gross demand and has failed to prove 
them by satisfactory evidence, In the re- 
sult we must hold that on the credit side of 
the account should be placed for the ac- 
counting period (Fasli 1325 to Fasli 1333) 
of the sum Rs. 1,42,250 per year, the sime 
amount as we have fixed as the beriz or 
the gross annual demand. It may be re- 
called that the figure at which the lower 
Court has arrived is Rs. 1,48,093-5-2. [Here 
his Lordship dealt with certain items and 
proceeded. ] 


Devasthanam Expenses.— We now 
pass on to item No.9 of Ex. 201 the Deva- 
sthanam expenses. The facts bearing 
on this point may be briefly stated. The 
Rajahs of Kalahasti, when they 
the owners’ used to make contributions to 
the temples in the taluk. They collezted 
from the ryots what were known as srivar 
rusooms and by adding moneys of their 
own made payments to the temples on a 
certain scale. The Court of Wards was 
for some time in management of the es- 
tate on behalf of the then Rajahs of 
Kalahasti. At that time an expenditure 
of Rs. 5,000 was sanctioned by the Court 
of Wards and this sum was being paid 
out from time to time. There was also 
some suit relating to the succession to 
the zemindari and in that proceeding a 
Receiver having been app vinted the Court 
seems to have sanctioned his spending 
Rs. 5,000 a year for this purpose. -It is 
now urged for the defendant that he con- 
tinued to make payment on the same 
scale and that the moneys he spent can 
properly be debited against the plaintiffs. 
We agree with the lower Court that this 
contention cannot be accepted. Any pay- 
ments made to the Devasthanams beyond 
what was collected as srivar rusooms 
must be regarded as purely voluntary. 
There was no legal duty cast upon the 
defendant’ in his c1pacity at the mortgagee 
to make these payments. His position is 
different from that of the zemindars in 


were _ 
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this respect. The latter who were the 
Owners could, to show their piety and de- 
votion, pay what sumsthey liked. Again 
a8 regards the Court of Wards whevher 
they rightly made the payments or not 
is not a matter which. we are called on 
to decide; butin any case they were ma- 
naging the estate for the owners, and if 
the latter did not object there was no 
reason why the usual contributions should 
be withheld. 

Similarly the Receiver in the succession 
suit represented the parties has either entitl- 
edto or claiming the zamindari and he 
must be deemed whilemaking the pay- 
ments with the sanction of the Court to 
be performing the duties which the Rajabs 
if in possession would have carried out. 
The defendant's position is entirely dis- 
similar and he cannot hold the plaintiffs 
liable forthe moneys he paid. Is may 
be added that the temples on which the 
Rs. 5,000 a year was spent by the Court 
of Wards and the Receiver included some 
in that part of the Pannur Taluk which 
never came into the possession of defendant 
No. 1 or defendant No. 4, [After 
dealing with certain other items the 
judgment proceeded.) 

Collection Charges (generally)— A 
question has been raised whether the 
defendant can be allowed to charge the 
estate with the expenses of collection. 
The learned Judge has allowed these 
charges to be defrayed out of the mesne 
profits to the end of Fasli 1328 but for 
the subsequent period he has held that 
the defendant is disentitled to recover those 
charges. The distinction appears to be 
based onthe ground that when the act 
of trespass is, besides being wrongful, 
(every lrespass is wrongful), also tortuous 
and malicious the trespasser is in equity 
disentitled to charge such expenses as having 
“been voluntarily incurred. The charges 
are divided intotwo categories: first neccs- 
sary payments such as Government revenue 
or ground rent—these every wrongdoer ig 
entitl8d to recover; and secondly ordinary 
expenses which would be voluntarily in- 
curred such as collection fees which only 
an honest trespasser can. recover. This 
distinction was recognized and acted on 
ein Altaf Ali v. Lalji Mal(6). In that case 
the Court (Stuart, C. J., dissenting) held 
that when the trespasser entered or con- 
tinued on the property without any dona 
fide belief that he was entitled todo so 


it is not imperative on the Courtto allow 
-(6) 1 A 518; 2 Ind. Jur. 509 (F B). 


DHANARAJAGERJI V. PANUGANTI PARTHASARTHY 


14810 


him to charge the estate with the expen- 
ses of collection. This was foliowed in 
Dungar Mal v. Jai Ram (7). The test to 
be applied according to this decision is, is 
the trespass tortuous and malicious; in other - 
words isthe misconduct of an aggravated 
character. If so the collection charges should 
not’ be allowed to the trespasser. This 
view seems to have been accepted by the 
Calcutta High Court in Rajah Sashikanta 
v. Sarat Chandra (8). Another case that 

as béen cited as supporting this view 
1s Dakshina Mohun Roy v. Saroda Mohan 
Roy (9). We may at once state that the 
last mentioned case does not deal with the 
point at all, 

The guestion then is whether the view 
taken by the lower Court can be support- 
ed. Wrongful possession is the very es- 
sence of a claim for mesne profits, that is 
what! the denition of the expression 
“mesne profits’ states. Mesne profits 
are | defined (5. 2, cl. 1) as those 
profits which a person in wrongful posses- 
sion ‘actually. received’ or might with 
ordinary diligence have received, The 
only relevant consideration under this de- 
finition is, whether the defendant's posses- 
sion was wrongful or not. If it was 
wrongful, the Court is not justified in 
going further and inquiring what the degree 
of the misconduct or culpability is. With A 
great respect, sufficient attention does 
not seem to have been paid to the defi- 
nition'in the Code, in the cases to which 
we have referred, and we are unable 
to follow them. Our view is in accor- 
dance] with a decision of this Court in 
Thirumalayappa Mudaliar v. Kalyani 
Anni (10). 

Neither side supports the actual method 
adopted by the learned Judge. On the 
oue hand, it is argued for the plaintiffs 
that the defendant’s Possession should 
from the very beginning be treated as 
tortuous, and malicious, and for the de- 
fence it is contended on the other, that 
this distinction is totally unfounded and 
ought not to be recognized. Inthe opinion 
we have formed it is unnecessary to 
decide | whether at anv point of time the 
trespass was of an aggravated character. 
I therefore hold that for the whole period 
of accounting the defendant is entitled 


to charge the estate with collection charges, 
(71 24 A 376; A W N 1902, 90. 

A k 70 Ti Oas. 06; A I R 1921 Cal, 693; 81 OQ LT 
1 


(9) 21 @ 142; 20 IA 1€0; 6 Sar. 286: 17 Ind. Jur. 
576 (P O). sr 
(10) (1931) M W N RI3. 


| 
| 
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The decree of the lower Court is modi- 
fied accordingly. We make the following 
order as to the costs of the: appeal. 
The plaintiffs shall pay defendant No. +’s 
costs, which are hereby fixed at Rs. 2,000, 
and defendant No. 4 shall pay the plaintiffs’ 
costs, which. are fixed at Rs. 6,000. 
The order of the lower Court as to costs 
shall stand. 

Reilly' J.—I agree. , 

C. M. A. No. 161 of 1930. 

Venkatasubba Rao, J.— We have just 
disposed of the appeal filed by defend- 
ant No. 4. The plaintiffs have filed the 
present appeal, attacking the same order 
of the learned Subordinate Judge and 
it mainly raises a question relating to the 
construction of the order of His Majesty. 
The plaintiffs contend that they are entitled 
to gross receipts as distinguished from 
mesne profits. Mr. Venkatarama Rao, 
their learned Counsel, urges that as the 
Judicial Committee has found that the 
legal relationship was one of mortgagor 
and mortgagee, the proper inference is that 
s. 76 (1), Transfer of Property Act, applies 
and the plaintiffs are entitled to gross 
receipts without deductions. This position 
1s untenable; for our duty is not to consider 
what the rights of the parties are, but 
wé. are merely concerned with giving 
effect “to His Majesty’s order. Is it to be 
supposed that when their Lordships used 
the expression “mesne profits,” they in- 
tended it to mean gross receipts? First, 
it must be observed that the term “mesne 
profits” was used as meaning net re- 
ceipts throughout the proceedings by „the 
parties, the trial Judge and the High 
Court and there is no warrant for su pposing 


that the Judicial Committee intended to. 


use itina different sense. In their plaint 
the plaintiffs were careful enough to 
distinguish the gross income (estimated at 
Rs. 1,40,00) from the net income (stated 
to be Rs. 80,000). Having thus referred 
both to the gross income and the net, 
“they describe the latter sam alone as mesne 
profits. ; 
‘It is doubtful whether any claim was 
madein the plaint for gross receipts at 
all; but granting that the plaint is suscepti- 
ble to such a construction it is clear 
beyond doubt, as wehave said, that the 
expression “‘mesne profits’ was used as 
meaning net receipts. Then the trial 
Judge found that the transaction in dis- 
pute amounted to a mortgage and the 
question therefore arose, whether the de- 
fehdant as mortgagee in possession was 
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liable under the Transfer of Property Act 
to account for gross receipts. Applying 
his’ mind therefore to this distinction, the 
learned Subordinate Judge observed:— 


“In the present case the plaintiffs have claimed only 
the net receipts as mesne profits,” 


When the case was taken in appeal to 
the High Court, it became necessary in the 
view the learned Judges took that the tran- 
saction amounted toa sale, to consider the 
nature of the relief to which the plaintiffs 
were entitled. The judgment of the High 
Court shows that what was then being con- 
sidered, was a claim to.mesne profits and 
not to gross receipts. It is inconceivable 
thas the Privy Council for the first time 
departed from this meaning and used the 
expression in a different sense. Further, 
the words neither in ordinary parlance nor 
in their legal acceptation mean gross re- 
ceipts. The term “mesne profits” occurring 
in the Code is very different from ‘STOSS 
receipts” used-in the Transfer of Property 
Act. Each of these terms has a different 
connotation and is used in a particular 
sense, and it is difficult to believe that their 
Lordships, when they meant gross receipts. 
used the term “mesne profits.” Mr. Ven- 
kataramana Rao suggests that there are 
some Judgments where these expressions 
are treated as convertible terms; but surely 
that does not justify usin holding that there 
has been a similar lapse on the part of the 
Judicial Committee. In their ordinary 
and popular sense the two words “recei pts” 
and “profits” are very different expressions, 
Profits, as has been repeatedly pointed out, 
is the surplus by which the receipts exceed 
the expenditure: See Russell v. Town and 
County Bank (11) and Gresham Life As- 
surance Society v. Styles (12) at p. 323*. In 
the last mentioned case Lord Herschell ob- 
served: 

“Whether there be such a thing as profit or gain 
can only be ascertained by setting against the re- 


ceipts the expenditure or obligations to which they 
have given rise," 
Ia Hurro Durga Chowdhrani v. Surut SUN- 
dari Debt (13) at p. 330f His Majesty in 
Council defines what mesne profits are: 
“Now that depends really upon the question what 
was the meaning of the term “mesne profits’. In their 
Lordships’ opinion, the amount deducting the col- 
lection charges, was the profits of the land ” 
Lastly, the conduct of the plaintiffs them- 
selves shows that they did not understand 
(11) (189) 13 AC 418; 58 L-J PO 8; 53J P 244; 59 
LL 48! 


(12: (1892) A O 309; 62L J Q B 41; 56 JP 709; 
67 LT4:9 41 W R270. 

(13) 30.332; 9I A'l; + Sar. 394 (P. O) 

* Page of 1892 A. O Ed.) i 
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the term as equivalent to gross recelpts. 
Even in their latest execution petition, they 
claimed the net profits and gross receipts 
and filed particulars showing how the amount 
they claimed was arrived at. Some time 
‘later they applied by way of amendment, 
to be allowed to correct mesne profits into 
‘gross receipts. I have not the slightest 
doubt that this contention of the plai ntiffs 
must be rejected as being wholly unt enable. 
The only other point taken in this appeal 
is that the Judge should have disallowed 
the collection charges for the whole period 
of the accounting, on the ground that the 
defendant's trespass was of an aggravated 
nature. 1 have already shown in the con- 
nected appeal that this contention is un- 
tenable. Inthe result, the appeal fails and 
is dismissed, and we direct the appellants 
(plaintifis) to pay the costs of defendant 
No. 4. which we fix at Rs. 4,000. 

Reilly, J.—I agree. 

[Their Lordships then allowed O. R.P. 
No. 627 of 1930 and proceeded. | 

C. R. P. No. 626 of 19380. 

Venkatasubba Rao, J.—This civil 
revision petition has been heard along with 
the appeals, which we have just disposed 
of. The plaintiffs applied by E. A. No. 120 
of 1928 for leave to amend their execution 
petition (E. P. No. 63 of 1924). The order 
now attacked was made by the learned 
Judgeon August 26, 1929, 2. e., the same 
day when he delivered judgment inthe 
main petition. That order runs thus:— 

“The execution petition E. P. Ne. 63 of 1921 has 
been allowed to-day. Though this matter seems to 
arise in execution, inasmuch as it covers a large 
amount and must involve intricate questions of law 
and fact, this will be filed as a suit subsequent to 
payment of court-fees, ete., by the petitioner. Time 


one month. 
This order, it will be observed, allows the 
proceeding to be treated as a suit. We 
‘shall consider presently the question, whe- 
the learned-Judge was right in converting 
the application into a suit. The first point 
however, that is to be determined is,was 
the lower Court justified in entertainiog 
the plaintiffs’ application at all? The an- 
swer depends upon the correct view to be 
taken of the nature of the relief claimed in 
it. The plaintiffs filed an affidavit in sup- 
port of their petition and in that they 
claimed not only the premia but also com- 
pensaticn or loss sustained by them on 
account of the alleged wrongful conduct of 
the defendant. The conduct that is stated 
to be wrongful is thus described: 
“After the possession of the taluk was taken in 
December, 1924, it was discovered that in a number 
of cases the judgment-debtor who in law was mere- 
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ly a: trespasser from the date of the tender of the 
money in 1924 and had therefore no power or autho- 
rity 'to make fresh assignment of lands to the ratyats 
which a: Jandholder alone could do under the Estates 
Land Act, has acted fraudulently and dishonestly 
and ;has let into }ossession of unoccupied lands & 
number of tenants who now claim rights of occu- 
pancy. 

Mr. Venkataramana Rao, the plaintiffs’ 
learned Counsel contends that this petition 
relates ‘to two distinct matters, first, 
the’ premia that were either collected 
or might with ordinary diligence have been 
collected and secondly, the loss sustained 
by the value of the property being impair- 
ed ‘on account of occupancy rights having 
been unlawfully conferred. We think on 
a proper reading, the petition comprises 
these two distinct claims as contended. 
Itis not for us now to consider whether 
the plaintiffs’ claims are in law sustainable 
or whether any relief can be ultimately 
granted to them. But each of the two 
claims, to which the petition relates, must 
be: considered separately; «and _ the 
plaintiffs’ request, in so far as it relates 
tothe premia, should,in our opinion, not 
have been granted by the lower Court. 
In the first place, the plaintiffs, when they 
filed E. P. No. 63 of 1924, expressly reserved 
their claim to the premia to a fulure pro- 
ceeding. fecondly, the application in 


question was made at a very late stage. ` 


Itiwas filed after the expiry of four years 
from the date of the original execution peti- 
tión. There was a prolonged inquiry 
before the Commissioner regarding the 
mesne profits, and even that inquiry came 
almost to a close. It was seven months 
after the conclusion of the taking of the 
evidence that the application was made; 
and all that remained to le done was for. 
the Commissioner to submit his report. 
It, has not been seriously disputed that 
premia are a part of mesne profits. That 
being so, the plaintifis cannot reasonably 
ask ihat a fresh inquiry should now be 
held for the purpose of deciding to what 
oe profits, if any, they are entitl- 
ed. 
But then their claim in respect of the 
alleged loss stands ona different footing, 
and is not in any way connected with the 
mesne profits. Under the decree of the 
Privy Council they were entitled to recover 


‘possession as well as mesne profits, In 


E. P. No. 63 of 1924 which they filed in the 
lower Court for enforcing that decree, they 
prayed inter alia fortwo reliefs:— (1) for 
being placed in possession of the properties 


and (2) for an inquiry being held as to | 
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the mesne profits. In execution they ob- 
tained possession of the property and then 
discovered (so they allege) that its value 
had been greatly impaired. Mr. Venka- 
taramana Raos argument may be thus 
put. When a decree awards a person a 
certain property, he is entitled to get it 
inthe state in which it~-was when that 
decree was passed; and whether, when 
the property was delivered, it continued to 
be in the same state or in the meantime 
underwent deterioration, is a question to 
be determined in execution. We think 
this argument is well founded. This very 
point arose’ for decision in Hari Shridhar 
Prabhu v. Shakharam Padmanna Magdum 
(14) and the following -passage contains, 
in our opinion, a correct statement ` of 
the law: f 

“ But we think thât the question with regard to 
the waste committed by the judgment-debtor after 
decree was a question arising between the parties 
relating to the execution, discharge or satisfaction 
of the decree, and must be determined by the Court 
executing the decree, and not by a separate suit. 
The appellant is entitled under the decree to the 
property of which possession was directed to be 
given to him. If the property was depreciated in 
value or been damaged since the decree, owing to 
the wilful action of the defendants, it is a question 
in execution whether the defendants are liable to 
make good the loss ™ - 

This case was followed by another 
Bench of the same Court in Bai Lalbu v. 
Mahanlal (15). The question is whether 
a successful party can besaid to get posses- 
sion of what-has been directed to be given 
to him by the decree. if the property, 
while in the opponent’s possession, suffer- 
ed deterioration by damage’ subsequent 
to the decree; and whether a claim to 
compensation is. well founded or not isa 
matter that should be considered in execu- 
tion under s. 47,Civil Procedure Code, A dif- 
ferent view was no doubt taken in Ramu 
Shetti v.. Maniappa: Shetti (16). The point 
was there disposed of in a brief sentence, 
and no reasons were given in support of 
the view taken. The learned Judges 
purport to rely upon Beecharam Paul v. 
Bhagwan Chunder Ghose (17) which on 
examination does not support their con- 
clusion. We therefore think that both in 
principle and on authority the plaintiffs’ 
contention must be upheld. Then remains 
the question if that is a matter coming 
within s. 47, was the lower Court justified 


am (14) 73 Ind. Cas 413; A I R 1923 Bom 391: 25 Bom, 
LR 449. 


(15) t9 Ind. Cas. 205; A I A 1925 Bom, 335; 27 Bom. 
(16) 33 Ind. Cas. 520, ` 
:17)5 O L R 522, 
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in directing the proceeding to be converted 
into a suit ? The same point was consider- 
ed iecently in Seetharaman Chettiar v. 
Chidambaram Chettir (18) and we there 
held that s. 47 (1) is mandatory and in 
regard to a,matter that properly falls under 
that section, the Court is bound to decide 
it in execution and has no discretion 
whether or not to refer the parties to’ a 
separate suit. It is unnecessary to restate 
our reasons for -this view, and we hold 
that the order of the lower Court direct- 
ing the preceeding to be converted into - 
a suit was wrongly made and must be set 
aside. There is one other matter to which 
we must refer. The petition, we have said, 
must be confined to the loss alleged to 
have been sustained by the plaintiffs. But 
should they be permitted to claim that 
loss by being allowed to amend the 
original execution petition? There is no 
reason why in the circumstances we have 
set forth, that indulgence should be grant- 
ed to the plaintiffs. When this was pointed 
out, Mr. Venkataramana Rao says that 
he has no objection to this amendment 
petition being treated as an independent 
proceeding. -Treating it in that way, we 
must hold that the lower Court has not 
properly disposed of it, and we now remand 
it for proper disposal in the light of our 
observations. ; l 

Reilly, J—I agree. The learnéd Ad- 
vocate-General represents that his client 
has various contentions, including one of 
limitation, to raise in connection with this 
remanded application. Those contentions 
we have not considered. We make no 
order as to costa. 

Civil Miscellaneous Appeal No, 369 
of 1929, etc., posted for being spoken to. 
These cases at the request of Counsel are 
now posted-for being spoken to. The first 
point raised is, that we should have found 
the amount due on the date of the lower 
Court’s order, and not as we did, on the 
date of our judgment, This contention 
is in our opinion, well founded, and we 
therefore direct that the account shall be 
made up as on date August 26,1929, the 
date of the order-of the ‘lower Court, In 
the table annexed to our judgment for 
the words “to this day,” must therefore be 
substituted the words “to date August 
26, 1929.” The aggregate balance due on 
that date shall carry interest at 6 per cent. 
per annum. The next point relates to 


(18) 141 Ind. Cas. 54: A 1RJ933 Mad. 166; 56 M 
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interest upon Rs. 7,000 
profits for Fasli 1334. We direct that this 
sum shall carry interest at 6 per cent. per 
aftnum from December 1, 1924,to August 
26, 1929. In arriving at the aggregate 
balance due on date August 26, 1929, 
this sum with interest as aforesaid shall 
also be taken into account.. The learned 
Advocate General contends that we should 
allow interest onthe sum of Rs. 1,62,400 
from July 27, 1921. We referred in our 
judgment toa similar contention, but the 
interest then claimed was. from an earlier 
date, namely March 5, 1919. The learned 
Counsel points out that he has now chosen 
date July 27, 1921, as in an execution 
petition filed on that date, his clients were 
given credit for this sum of Rs. 1,64,400. 
The argument seems to be that the act of 
the opposite party amounts to an admission 
that interest runsfrom that date. As we 
pointed out in our judgment, we are guid- 
ed-by the terms of.the order of His Majesty 
in,Council which we are carrying into 
effect, and under that order the sum of 


of Rs. 1,62,100 carries interest only from. 


September 1, 1914, to March 9, 1919. In 
the absence of any direction that the 
amount should carry interest for any 
subsequent period we cannot allow it. 
The fact that before the rights of the parties 
were ultimately settled by the final order 
in Council the amount was credited in the 
execution petition in accordance with the 
High Court's judgment then in force, makes 
in our opinion no difference. 

Lastly, it is now brought to our notice 
that the plaintiff drew the following sums 
subsequent to the lower Court's order ; 
part satisfaction to that extent is record- 
ed: 

(1) Rs. 2,50,000 on September 6,1929. 

(2) Rs. 83,382 on August 22, 1930.. 

A, Order accordingly. 


°” ALLAHABAD HIGH COURT 
Miscellaneous Case No. 586 of 1982 
; April 10, 1933 
NTAMATULLAH AND RACA H PaL SINGH, JJ. 
HUSAIN BAKSH—DEOCREE-HOLDER 
versus . 
Mr. BRIGGEN SHAW (W. J.) — 
J ODGMENT- DEBTOR. 


Civil Procedure Code (Act V of 1903), s. 60 (1) (i), 


O0. XLVI,r. 1—Salary of soldier to whom the Army’ 


Act applies —Whether - exempt from attachment — 
Reference to High Court—When tobe made. 

Tf the judgment-debtor is a public officer, as 
defined in s. 2 (17), Civil Procedure -Code, his salary 
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is exempt from attachment tothe extent mentioned 
in cl. (2) of the provise to s. 60(1), Civil Procedure 
Code and if he is not such a publice officer, 
itis not exempt from ettachment to any extent. 
An officer or soldier to wtom the Army. Act applies . 


is a public officer within the meaning of s. 60, Civil `` 


Procedure Code. In order to ascertain if the salary 
of the judgment-debtor is exempt from attachment 
the cuestion in each case will arise whether an 
officer cr soldier, to whom the Army Act applies, is a 
public officer within the meaning of the proviso to 
s.60(). Lt E G. A. Prins v. Murray & Co, Ltd. 
(2); referred to, Kering Rupchand & Co v G.B. 
Murray (3), relied on. A. L. Browne v. H. A. 
Pearce (4), not followed [p 367, col) j - 

lt is not the object of O. XLVI, r. 1, Civil Pro- 
cedure Code, that Subordinste Courts should be 
enabled to relieve themselves of the necessity of 
deciding difficult questions arising before them to 
make a reference to the High, Cotut calling upon it 
to do what could have been done by the Subordinate 
Oourts 


M. CG. from an order of the S. C. C. 
Judge, Jhansi, dated September 5, 1932. 


Niamatullah, J.—This is a reference 
by the learned Judge of the Small Cause 
Court, Jhansi, under O. XLVI, r. 1, Civil 
Procadure Code. The learned Judge has 
not formulated the question on which the 
opinion of this Court is desired. Order 
XLVI, r. 1,1equires the Court making the 
reference to 


“draw up a statement cf the facts of the case and 
the point on which doub: is entertained.” 


we gather from the order of reference 
that one Hussain Bux obtained on June — 
9 1932, a decree for Rs. 3°-S-0 against Mr. 
Briggen Shaw No. 13, A. T. Cavalry, ©. 


P. Mule, Quetta, Baluchistan. The decree- 


holder applied on June 24, 1932, for execu- 
tion of his decree by attachment of the 
judgment-debtor’s salary which was men- 
tionad to be Rs. 300a month approximate- 
ly: The learned Judge of the Small Cause 
Court at Jhansi, who had passed the decree 
and to whom the application for execution 
was made, issued a notice to the judgment- 


debior to 

“show cauce on or before the August 5, 1932, why 
the amount of Rs 3$-1-0 which included the original ` 
sum claimed as costs and interest’ should not be 
realized by attaching your pay.” 


It- should be noted that the law did not 


require a notice ofthis kind to be issued 
in the circumstances of this case. 


_ ‘Ibis only where a case falls within the 


puiview of O; XXI, r. 22, Civil Procedure 
Code, that a notice is necessary before 
any- process of execution can issue, 
Execution was applied for only two weeks 
after the passing of the decree and against 
the judgment-debtor himself but the 
learned Judge issued a notice by way of. 


-eourtsey. The judgment-debtor should have 
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“acknowledged receipt of the notice: and if 
*s0 advised should have objected to his 
‘salary being attached by the ordinary 
_ process recognised by law. He adopted 
_ the extraordinary and, we are bound to 


say, disrespectful procedure of making the 


following note on the back of the notice 
-received by him: 
' “Reference reverse, . 

1. “Itis pointed out that my pay cannot .be 
attached far debts and that traders allowing credit to 
- Serving soldiers, do so at their own risk. . 

2. “It was pointed out to this man and he was told 
that if he wrote to the person that incurred the debt 
with him he would receive payment.” 

It should be observed that no reference 


ment-debtor claimed protection against the 
attachment of his pay. At the hearing a 
reference was made by the decree-holder’s 
pleader to the case of.F. B. D. Hay v. Ram 


Chandar (1), in which it was definitely held : 


that the pay of an officer of the Indian 
Army may be attached in execution of 
a decree against him to theextent of one- 
half. The learned Judge had also before 
him general letter No. 5/44-9 (1) of 1930, 
dated February 10, 1930, from the Registrar 
of this Court to all District Judges 
subordinate to the High Court of Judi- 
"cature at Allahabad, which he thought 
was somewhat in conflict with the case 
above referred to. This letter was 
circulated to all judicial officers to invite 
their attention to the provisions of s. 120, 
Indian Army ‘Act, VIH of 1911--under which 
the pay and allowances of persons subject 
to that Act :‘are*exempt from attachment. 
The learned- Judge was apparently under 
a misapprehension as to whether ‘the 
Indian Army Act and the General Letter 
to which reference has been made by him 
have any relevancy in the present case. 
The judgment-debtor does not claim tobe 
“a person subject tothe provisions of the 
Indian Army Act, VIII of 1911. Persons who 
are so subject are described in s. 2 of that 
Act andin view of what the judgment- 
debtor sabsequently noted on the back of 
a notice issued by this Court, we do not 
wish to consider the-provisions of s. 120 of 
Act VIU of 1911, in any detail. 

In the concluding part of his reference 
the learned Judge observed that: 

“reasonable doubt is entertained ifthe pay of the 
judgment-debtor in this case is attachable or not" 

He proceeded to express his own opinion 
that: “it should be attachable as otherwise 
the decrees of -the Civil Courts would be 
nugatory. Itis not the object of O. XLVI, 
7. 1, Civil Procedure Code, that Subordinate 

(1 39 Ind. Cas, 92; 39 A 308; 15 AL J 264, 
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Courts should-be enabled to řelieve them- 
selvesof the necessity of deciding difficult 
questions arising before them to make a 
reference to the High Court calling upon it 
to do what could have been done by the 
Subordinate Courts. Ifwe were totake a 
strict view of the reference before us we 


might return it directing the Subordinate 
. Judge to give efféct to the opinion which 
‘he has expressed in the order of reference 


but we accept his statement that he enter- 
tains a reasonable doubt as to whether the 


judgment-debtor’s salary is attachablein ` 


the present instance. On receipt of the 


i ; ‘reference a nctice was issued by the High 
is made to any law under which the judg- - y 8 


Court Office under the signature of the 
Deputy Registrar to the judgment-debtor 
informing him that a certain date had been 
fixed for the disposal of the reference and 
that he should 

“appearin person or by an Advocate duly prepared 
to inform the Honourable Court on the aforesaid date 
whether the judgment-debtor is‘or is nota person 
to whomthe Indian Articles of War apply, that you 
should also supply the materials on which the 
information is based, snd that the’ case will be laid 
before the Oourt for disposal on such date or as soon 
thereafter as ths same may bə heard.” 

The notice was served through the 
commanding officer on December 5, 1932. 
The endorsement of receipt of notice has 
been made in the following words: , 

l. “Certified that I bave been served with the 
duplicate of this form. 

2. I have no knowledge of the case under refer- 
ence, ; 

3. Certified that Iam a soldier serving under a 


“normal period of engagement ‘and supject to the 
` Army Act.” 


The notice served upon him-showed that 
it had been issued undér the orders of the 
Hon’ble Acting Chief Justice and Bennet, 
J. It is difficult to accept that part of the 
endorsement in which the judgment-debtor 
stated that he had no knowledge of the 
He knew that ‘a 
decree’ had been obtained by Hussain Bux. 
He also knew that an application for 
execution had been made. A notice had 
been issued by the Oourt passing the 


‘decree on the back of which he noted his 
: reply which has been quoted by us in full. 


The notice issued by this Court has 


‘clearly given the description of the suit to 
which it relates: “Hussain Bux v. Briggen 
-= Shaw.” Tt did not require any extensive 


knowledge of the usual procedure of 
Courts that a litigant on whom the notice is 


“served is merely to acknowledge it and 
‘that he isnot expectéd “to certify” as to 
‘certain matters which he might think to be 
‘relevant. It was his duty to have arranged 


for appearancein Court on his behalf, He 


` other 
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was distinctly réquired by the notices to 

“appear in person or by an Advocate duly prepared 
“ to inform the Honourable Court whether the judgment- 
Cebtoris oris nota person to whom the Indian 
Articles of War apply.” 

No communication relating to a judiciary 
matter can be received and no action can 
be taken on it unless it is formally made. 
The information conveyed to us by the 


“certificate” notedon the back of the 
notice is that the judgment-debtor 
is “a soldier serving under a normal 
period of engagement and _ subject 


to the Army Act.” We may note at once 
that the Act referred by him is not the 
Indian Army Act VIII of 1911, to which 
reference has been made by the learned 
Judge of the Court below. The Act which 
is relied on by the judgment-debtor is the 
Army Act of 1881, 44 and 45 Victoria, 
Chap. 58 The question which calls for an 
answer therefore is whether a soldier to 
whom the Army Act applies is protected so 
far as the attachment of his pay and 
allowances is concerned, Section 136, 
Army Act, asitoriginally stood provided 
that 

“the pay of an officer or soldier in His Majesty's 
regular forces shall be paid without any deductions 
than> the deductions authorized by 
this or any other Act or by any rule warrant for 
' the time being.” 


This section was amended by the Army 
Amendment Act of 1895,s. 4 of which ad- 
ded the words “or by any law passed by 
the Governor General in Council.” Accord- 
ingly, if an Act of the Governor General 
made it permissible that part ofthe salary 
of an officer or soldier to whom the Army 
Act applied be deducted, the amended 
s. 136 cannot come in conflict with it. 
Section 60, Civil Procedure Code, as it ori- 
ginally stood, provided in cl. (6) to sub- 
s. (2) that nothingin that section affected 
the provisions of the Army Act. In view 
of this provision the pay of an officer or 
soldier to whom the Army Act applied 
and who served in India could not be 
attached. An important amendment was 
however made by Act X of 1914, by which 
cl. (b) to sub-s. (2), referred to above, was 
deleted, with the result that s. 60 (1), 
Civil Procedure Code, became applicable 
to officers and soldiers to whom the Army 
Act is applicable, unless there be some- 
thing in the latter Act which excludes its 
application. As already noticed s. 136 
Army Act as amended in 1895, makes 
itself subject to Acts passed by the Go- 
vernor-General in Council. Civil Procedure 
Code is an Act of the Governor-General in 
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Council. It follows that a deduction from 
the salary of an cfficer or soldier, to whom 
the Army Act applies, can be made, if the 
Civil Procedure Code permits the same be- 


ing done. Section 60 (1), Civil Procedure 
Code provides, inter alia, that : ; 

“save as hereinafter mentioned. all other saleable 
property, movable or immovable, belonging to the 
judgment-debtor or over which, or the profits of 
which, he has a disposing power which he may ex- 
ercise for his own benefit... ." 
may be attached in execution of a dec- 
ree. There can be no doubt that the salary 
of an officer or soldier to whom the Army 
Act applies, as and when it becomes pay- 
able to him, is “properly over which he 
has a disposing power” and that, except 
so far that it is protected by the proviso 
to that section, it is declared. attachable 
by the opening part of s.60(1). The pro- 
viso to this section exempts certain prop- 
erty from attachment. One of the exem- 
ptions is contained in cl. (1), which declares 
a portion of tLesalary and allowances of 
“Public Officers’ drawing more than a 
minimum amount to be not attachable. An 
officer or soldier to whom the Aimy Act 
applies is a Public Officer within the mean- 
ing of the afdresaid section. The term 
in s. 2 (17), 
Civil Procedure Code. The questionin each 
case will arise whether an officer or soldier, 
to whom the Army Act applies, is ʻa Pub- 
lic Officer within the meaning of the pro- 
We are unable to say 
whether the judgment-debior in this case 
falls within any of the clauses of s.2 (17), 
Civil Procedure Code, assuming. he is one, 
his salary. io the. extent of halfi.can be at- 
tached, as his salary is sid to be Rs. 200 
a month. Wemay notein this connection 
that cl. (j) of the proviso to s. 60 (1), 
Civil Procedure Code which refers to 
Act VIII of 191) (Army Act), does not ap- 
ply to the judgment-debtor, who claims 
to be subject tothe Army Act. ; 

Cur view is suppor.ed by Lt. E. G. A. 
Prins v. Murray & Co. Ltd. (2) decided by 
a Bench of the late Court of the Judicial 
Commissioner of Oudh. which has been 
followed by a Bench of this Oourtin F. 
B. D. Hay y. Ramchander (1). The last- 
mentioned case does not however decide 
the point which has arisen before us, it 
has reference to a case to which the Army 
Act was applicable. Our view finds fur- 
ther support from Kering Rupchand & Co. 
v. G. B. Murray (3), decided by the Bom- 

(2) 23 Ind. Cas. 935; A I R 1914 Oudh 199; 17 OC 


99; 1O. L J 127. 
(3) 50 Ind. Oas. 683; AI R 1918 Bom. 32; 43 B 716; 
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bay High Court. We have have considered 
A. L. Browne v. H. A. Pearce (4), decided 
by a Division Bench of this Court in which 
it was held that as the judgment-debtor, 
who was a Military Assistant Surgeon, 
was not a “Public Officer” within the 
meaning of s. 60 (l) (A) and (i), Civil 
Procedure Code and therefore no portion 
of his salary was.attachable. With great 
respect we would point out that the deci- 
sion in that case proceeds on a misappre- 
hension of the effect of the proviso tò s. 60 
(1), Civil Procedure Code, as the follow- 
ing passage taken from the judgment in 


that case will clearly show: 

“Attachment is dealt within s. 60, Civil Proce- 
dure Code and in the proviso to that section cer- 
tain salaries of certain Public Officers or servants 
are attachable to a certain extent, Section 2 (17) 
describes whether the Public Officers who fall” un- 
der the descriptions of persons whose salaries are 
attachable ...” 

The learned Judges prozeeded onthe as- 


sumpiion that the proviso tos. 60 (1) per- - 


mits attichmeént of property in the cases 
. therein specified. I: will be observed that 
ths proviso merely exemp's certain prop- 
erty from attachment, including part of the 
salary and allowance of Public Officers. 
If a property, salary or otherwise, does 
not fall within any of the clauses ofthe 
proviso, the general provisions contained 
in s. 60 (1) shall prevail, and the same 
shall be attachable. In the circumstances 


discussed -ab6ve, our answer to the reéfe-. 


rence is that if the judgment-debtor is a 
Public Officer, as defined. in s. 2(17), Oivil 
' Procedure-Code, his salary is exempt from 
attachment‘to the extent mentioned in cl. (2) 
of the proviso tos. 60 (1), Civil Procedure 
Code and thatif he is not such a Pub- 
lie Officer, it is not exempt from attach- 
ment to any extent. 

N. Answer accordingly. 

<4) 89 Ind. Cas £82; A I R 1926 All, 122; 48 A 73; 
23 AL J929; L R6A 578 Cir. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 236 of 1932 
December 7, 1933 
Wazir Hasan, C. J., AND Suita, J. 
BHAGWAN DIN AND OTHERS 
— DEFENDANTS—APPELLANTS 


versas 
MOHAMMAD YUNUS KHAN AND OTHERS 
— PLAINTIFFS — RESPONDENTS 
Transfer of Property Act (IV of 1°82), 6, 43— 
Scope of—‘Feeding the grant by estoppel'—Both 
parties knowing the true state of facts—Estoppel, 
af arises. 
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Section 43 of the Transfer of Property Act, 1882, 
merely embodies in a statutory form a rule of 
estoppel commonly known as “ feeding the grant by 
estoppel." Ifa man who has no title whatever to 
property grants it by a conveyance which in form 
would carry the legal estate, and he subsequently 
acquires an interest sufficient to satisfy the grant, 
the estate instantly passes. There can be no estoppel 
in favour of one against the other if both parties 
knew the true state of facts, Tilak Dhari Lal v. 
Khedon Lal (i) and Mohoree Bibee v. Dhurmodass 
Ghose (2), referred to. 

S. C. A. against the decree of the District 
Judge, Lucknow, dated August 15, 1932, 
modifying that of the Subordinate Judge, 


Malihabad, dated July 27, 1931. 


Messrs, Zahur Ahamd, Mohammad Ha fee? 
and Naziruddin, for the Appellant, 

Mr. Mohammad Ayub, for the Respondent. 

Judgment —This is the defendants’ 
appeal from the decree of the District 


“Judge of Lucknow dated August 15, 1932, 


modifying the decree of the Subordinate 
Judge of Malihabad dated July 27, 1931, 
The relief prayed for in the suit out of 
which this appeal arises was the sale of a 
4 annas out of an 8 annas 9 ples share in 


‘the village of Rahmatnagar, Tahsil Maliha- 
- bad, District Lucknow and this relief was 


founded on two deeds of mortgage: one 


‘dated June 22, 1929 and the - other dated 


July 31,1929. Both these deeds were ex- 
ecuted by one Musammat Asghari Begam, 
who was the widow of Newazish Ali Khan 


. in favour of the plaintiff Mohammad Yunus 


Khan. Musammat Asghari Begum is now 
dead and on the record of the case she 
was originally represented by one Ali 
Ahamad Khan as defendant No. 1. Ali 
Ahmad Khan also died -during the pendency 
of the suit, and is now represented by his 
widow Musammat Amina and his daughter 
Musammat Razia. Bhagwan Din, Gaya 


- Prasad and Habib Ahman Khan were also 


made defendants in the suit on the ground 
that a portion of the property in question 
has come into their possession by virtue of 
certain transfers subsequent to the mort- 
gages in suit. The learned Subordinate 
Judge gave a decree in favour of the 
plaintif for the recovery of the entire mort- 
gage money by saleof a 2 annas 2% pies 
share only. The plaintiff preferred an 
appeal from this decision of the learned 
Subordinate Judge and some of the defend- 
ants lodged cross-objections in the Court of 
the District Judge of Lucknow. The ap- 
peal was allowed and the cross-objectiong 
were dismissed, with the result that the 
learned District Judge hag directed the 
sale of the entire 4 annas share which was 
originally mortgaged in favour of the plain tiff 
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by Musammat Asghari Begam for the pule 
- pose of realising the mortgage money. 
From this decree of the learned District 
Judge, Bhagwan Din, Gaya Parsad and 
Habib Ahmad Khan, the subsequent trans- 
ferees have preferred this second appeal. 
The relief for the sale of the additional 
9 annas out of the 4 annas share originally 


mortgaged was founded on the provisions 


= 


of s. 43 of the Transfer of Property Act, 
1882. The learned Subordinate Judge held, 


ihat on the admitted and proved facts ofthe 
case the provisions of the aforesaid section 
were not applicable to the case. The 
learned District Judge. is of opinion that 
they were. 

The facts are as 
Khan was ‘he owner of the 8 annas 9 pies 
share out of which his widow Musammat 
Asghari Begam purported to mortgage 
4 annas under the two deeds of mortgage 
already mentioned. On the 
Newazish Ali Khan controversy arose be- 
‘ween his widow Musammat Asghari 
Begam and his collateral Abdul Mabud 
Khan as tothe distribution of the inherit- 
ance in the. Court of Revenue. During the 
progress „óf the proceedings in the first 
Court of Revenue, the’ mortgages in ques- 
tion were made and subsequently that 
Court disallowed Abdul Mabud Khan's 
claim, and ordered mutation in respect of 
she whole of the property to be made in 
favour of Musammat Asghari Begam alone. 
In appeal, however, this decision was 
reversed, and mutation of names was 
ordered to 
the rule of Hanafi Muhammadan Law. The 
` regult was that finally a jth share came to 
be vested in Abdul Mabud Khan, and the 
remaining th in Musammat Asghari 
Bega <, the. widow of the deceased Newa- 
zish Ali Khan. Soon after the final deci- 
sion of the Court of Revenue, Musammat 
Asghari Begam died in 1930 and Abdul 
Mabud Khan also died soon thereafter. Ali 
“Ahmad Khan, brother of Asghari Begam, 
shen asserted a claim against Abdul Hakim 
Khan, son of Abdul Mabud Khan forthe 
recovery of the dower debt of Musammat 
Asghari Begam from the estate of Newa- 
zish Ali Khan, which was then represented 
py Abdul Hakim Khan. This claim was 
-~ amicably settled by a deed of compromise 
under which Abdul Hakim Khan released 
a2 apnasshare from his 6 annas 64 pies 
share in the inheritance of Newazish Ali 
Khan infavour of Ali Ahmad Khan. The 
plaintiff's case is that under the provisions 
of s, 43 of the Transfer of Property Act the 
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follows: Newazish Ali 


death of- 


be effected in accordance with - 
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“2 annas share which Abdul Hakim Khan 
abandoned in favour of Ali Ahmad 
Khan in lieu of the latter’s claim for dower 
against the former is liable tc be sold 
under the mortgages in suit, and this was 
the only point argued in appeal before 
us. 

We are .of opinion that the decision of 
the learned Subordinate Judge is correct. 
We have already stated that the mor gages 
in question were executed by Musammat 
Asghari Begam during the pendency of 
{he controversy in the Court of Revenue 
between her and Abdul Mabud Khan. 
We havealso stated that underthe Hanafi 
Muhammadan Law Musammat Asghari 
Begam was entitled only toa ith sharein 
the estate of her deceased husband, while 
the remaining 3ths share was to vest in a 
collateral of Newazish Ali Khan. Tre 
learned Subordinale Judge finds “that the 
plaintiff was aware of the litigation in the 
mutation Court, . that his son-in-law was 2 
Counsel on behalfof Asghari Begam, and 
that inthat case Abdul Mabud Khan wes 
claiming a 3ths ehare in the inheritance of 
her husband as a collateral.” We have 
also stated above that: the final decision of 


. tha Court of Revenue was that Musammat 


Asghari Begam was entitled toa 4th share 
and that Abdul Mabud Khan was entitled. 
to the remaining 1th share in the estate of 
Newazish Ali Khan. The finding of :the 
learned Subordinate Judge just now 
quoted is not in any manner. dissented from 
by the. learned District J udge. It follows 
in our opinion that at the time when the 
plaintiff took the mortgages in suit he was 
fully awareof the nature of the contro- 
versy between the two’claimants Musammat 
Asghari Begam and Abdul Mabud Khan 
in the estate of the deceased Newazish All 
Khan. 

Section 43 of the Transfer of Property 
Act, 1882, is as follows :— 

“Where a person (fraudulently or) erroneously 
represents thathe is authorised to transfer certain 
immovable property and professes to transfer such 
property for consideration, such transfer shall, at the 
option of the transferee, operate on any interest 
which the transferor may) acquire in such property 
ab any time during which the contract cf transfer 
subsists . . 

“Nothing in this section shall impair the right of 
transferees in good faith. for consideration without 
notice of the existence of the said option.’ 

The question is--whether on the facts 
stated above Musammat Asghari Begam 
can be said tohave fraudulently or erro- 
neously represented that she is authorized 
+o transfer the 2 annasshare now in ques- 
tion. Our answer to this question is in the 
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negative. We have not before us the case 
of any fraudulent representation made by 
Musammat Asghari Begam. The plaintiff 
was fully aware that Musammat Asghari 
Begam’s claim for the entire share of 
8 annas9 pies was contested by a collateral 
of Newazish Ali Khan in the Court of 
Revenue. He took the mortgages in ques- 
tion with that knowledge. The plaintiff 
must also be deemed to .be possessed of 
the knowledge that Musammat Asghari 
Begam was not authorized to transfer to 
him more than her own share in the 
inheritance of her deceased husband. To 
him must also be attributed the knowledge 
of the . possibility of the decision of the 
first Court of Revenue being reversed by 
the Court of appeal. In these circum- 
stances it isimpossible tohold that, what- 
ever representations Musammat Asghari 
Begam made at the time of executing the 
deeds of mortgage, they were erroneous in 
the matter of her authority to transfer more 
than her.legal share in the inheritance of 
her husband. 

Section 43 of the Transfer of Property 
Act, 1882, merely embodies in a statutory 
form a rule of estoppel commonly known as 
“feeding the grant by estoppel.” In 
delivering the judgment of their Lordships 
of the Judicial Committee in Tilak Dhari 
Lalv. Khedan Lal (1), Lord Buckmaster 
Said, at p. 254* :— 

“This principle of law, which is sometimes referred 
toas feeding the grant by estoppel, is well established 
in this country. Ifa man who, has no title what- 
ever to a property grants it by a conveyance which 
in form Would carry the legal estate-and he subse- 
quently acquires an interest sufficient to satisfy: {he 
grant, the estate instantly passes.” 

Clearly there can be no estoppel in favour 
of one against the other if both parties 
knew the true state of facts: see Wohori 
Bibee v. Dhurmodas Ghose (2). Indeed, it 
must be held on the facts of this case that 
the plaintiff acquired in respect of the 2 
annas now in question merely a chance of 
success in litigation with his eyes open. 

We may point out, though it in no way 
affects our decision, that the plaintiff was 
not, in any case, entitled to put to sale the 
whole of the 2 annas share in dispute, but 
only Lanna 9} pies i. e., the difference 
between 4 annas and 2 annas and 2} pies. 

(1) 57 Ind. Oas. 465; 47 IA 233; 39 M LJ 213; 
(1920) M W N 591; 2 U PLR (P U) 13d; 22 Bom.. u 
R 139; IBA L4 U7; 26O W N 43,23ML T 
ne O LJ 479,180 W 161; 2 P LT 101;48:0 

2) 3) LA 114; 3) 0 53);5 Bom, LR 421;7 OWN 
$41; 8 Sar 374 (P O). 

*Jage of 47 1, A.—[ Ed] 
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We therefore allow this-appeal, set aside 
the decree of the Court below, ancl restore the 
decree of the Court of first instance in all res- 
pects, with costs in favour of the appellants 
against the plaintiff-respondent in respect 
of the subject-matter of the appeal in this 
Court, and in the Court below. 

N.. Appeal allowed. 


i RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 191 of 1932 
May 30, 1933 
PAGE, C. J., AND Das, J. 
C. T. K. N. S. R. M. CHETTYAR 
FIRM— APPELLANTS 
f VErSUS 
O. A.O. K. C. T. CHETTYAR 
FIRM- RESPONDENTS. l 
Civil Procedure Code (Act V of 1908), 0O., XX, 
r. 11,0. XXXVII, r. 2—Instalment decree— Court, if 
has jurisdiction to hear defendant as to whether 
instalment order can be passed—Effect < of 
0, XXXVII, 7.2, 
There is nothing in O,XXXVII, Civil Procedure 
Code, that limits or restricts the jurisdiction which 
otherwise the Court would possess to pass an order 
for instalments under O. XX, r. li (1). While 


- passing & decree under O. XXXVII, r; 2, the Court 


has jurisdiction to hear the defendant on the 
question asto whether the amount held to be due 
from him is tobe made payable by instalments, 
Pastonji Shapurjt v. Jamsedjt Nowrojt Gamadia (1), 
not followed. = 
Under O. XX, r. 11 (L);the Court, unless its 
jurisdıction in that bebalf is limitedor abrogated, 
1s competent to pass an order for payment of the 
decretal amount by instalments in a suit based 
upon a promissory note, and the effect’ of 
O XXXVII, r. 2ia not to abrogate the jurisdiction 
of the Court which it otherwise posseses. [p. 370, 
col. 1.] Ki 
C. M. A. against the order of the High 


Court, Rangoon, dated August 29, 1932. 

Mr. F. S. Doctor, for the Appellants. 

Mr. P. B. Sen, for the Respondents. 

Page, C. J.—This appeal raises an in- 
teresting question relating to procedure. 

A suit was filed underO, XXXVII, Civil 
Procedure Code, and a summons in fhe 
prescribed form was duly served upon the 
defendant. The defendant applied for 
leave to appear and defend the suit upon the 
ground that, although the amount cialmed 
admittedly, was due, the Court ought to 
make an order that thesum for which it 
passed a decree should be paid by instal- 
ments. Mya Bu,J., being of opinion that 
the defendant, who didnot pretend -that 
he had any defence on the merits, was not 
entitled at the trial to make an applica- 
dion that the decretalamount should be 
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paid by instalments, refused to grant the 
defendant leave to appear and defend the 


suit. From thatorder the appellant has 
preferredan appeal to this Court. Now, 


it will be found that the real question that 


High Court 
` gulating its own procedure as therein pro- 


falls for determination is whether at the 
time of ‘passing a decree under 
O. XXXVII, r. 2the Court has jurisdiction 
to hear the-defendant on the question whe- 
ther or not the amount held tobe due from 
him should be made payable by instal- 
ments. 
_ Under O. XX,r.11 (1), it 
that: 
“Where, and in so farasadecreeis for the pay- 
ment ofthe money, the Court may for any sufficient 
reason atthe timeof passing the decree order that 
payment of the amount decreed shall be postponed 
or shall be made by instalments, with or without 
interest, notwithstanding anything contained in the 
contract under which the money is payable.” 
Under s. 122, Civil Procedure Code, the 
is entitled to make rules re- 


15 provided 


. vided, 


„or any of the rules in Sch, 1.’ 


`. In therules and Orders of the High Court 


“and may by such rules annul, alter or add to all 


’ 


no mention is made of O. XX, r. 11 (ly and 
unless the provisions of thatrule .are -ex- 


` cluded from the rules of procedure by which 


“he High Court is ` regulated, the rule* will 


_apply to the High Court. Under, O, XLIX, 


r,3 (5), Civil Procedure Code, it is. provid- 


“ed that rr. 1 to 8 of O. KK, ‘shall not apply 


aka ? 


‘toany Chartered High Court in thé exercise 
of its ordinary or extraordinary civil juriš- `. ak 
‘this sumnfary remedy 


diction. It follows, therefore, that O. XX, 
r. 11 (1), forms part of the procedure by 
which the Original Side of this High’ Court 


-is regulated. It is common . ground and 


_ abrogated, 


in my ‘opinion, there can be no . doubt that 
under O. XX, r.11 (1). the Court, unless its 
jurisdiction in that behalf is limited” or 
is competent to ` order for 
payment of the decretal amount by instal- 
ments in a suit based upon a promissory 


_ note, and if the Court can pass an order for 


instalments at the time of passing the dec- | 


.stalments should be made or not. 


ree in such a suitIam of opinion that a 


party to the suit is entitled to be heard 


upon the question whether an order for in- 
in an In my 
opinion a defendant is entitled to be heard 


_ on such a question whether or not he entered 


eppearance or defended the suit: 
Now having regard to. the terms of 


-O. XXXVII. is the Court bound to hold that 
- the jurisdiction of the Court 
_ order for instalments under O. XX, r.11(1), 


ka 


to pass an 


has been abrogated? ‘The object of the le- 
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gislature in enacting O. KKANII, was that 
in suits to which the order applied the 
plaintiff should not be compelled to waste 
his time and money in combating idle and 
frivolous defences and therefore, it was pro- 
vided in O. XX XVII, r. (2), that a defend- 
ant should:not be allowed to appear - and 
raise a defence to the suit, whether such 
defence was -founded upon the merits or 
otherwise, unless ne had obtained leave to 
appear and defend ihe- suit as provided in 
O. XXXVIL- Under O. XXXVII, r. 211), 
the summons in such ẹ& case must be “in 
Form No, 4in Appendix B or in such other 
form as may from time to time be prescrib- 
ed.” In Form No. 4,the defendant .is re- 


` quired to obtain the leave of the Court with- 


in 10 days of the service of the summons to 
appear and defend the suit, or in default 
the plaintiff will be entitled to a decree as 
provided in O. XXXVII, r. 2. In Form 
No. 4 it is prescribed that leave to appear 
forthe purpose ofraising a defence to the 
suit may be obtained on an application to 
the Court showing either a defence on the 
merits or a-defence onsome other ground. 


‘In my opinion the meaning and effect. . of 


O. XXXVIL r. 2 isthat unless a defendant 
obtains leave to appear and defend the suit 
provisions of the 
order he is not entitled to be heard at ihe 
trial by way of defence to the suit; the result 
being that the allegationsin the plaint will 
be deemed to be admitted“and the plaintii 


` entitled to’a decree in the form therein pres- 


cribed., -Now, it may be that by adopting 
the plaintiff will 
have'to’ forégo a portion of his-claim which, 
if hehad followed the ordinary procedure 
laid down in the Code, he might have re- 
‘covered; but. it is provided that a decree 
passed infavour of the plaintiff under r. 2 


"Umay be'executed forthwith,” (r. 3).by which 


I takeit is meant ihat a plaintiff having 
obtained a decree under r. 2 is entitled to 
apply for execution of the decree at once, 
although of course whether he will be 


‘granted leave to execute the decree at cnce 


ornot must depend upon the circumstances 
in dach case. Nodoubt, the Court in normal 
circumstances would assist the plaintiff to 
recover forthwith the amount to which he is 
entitled under a decree obtained through 
the summary procedure of O. XX XVII, but 


: “may” does not mean “shall” in O. XXXVII 
| 1.3, and éach case must turn on its own 


facts. Now, the question is whether, having 


-regard to the language in-which.O. XXXVII, 


is couched, it follows as a necessary implica- 
tion from the terms of that Order that the 
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- Jurisdiction which the Court otherwise would 
possess to hear the parties and determine 
whether the decree should be payable by 
instalments or nor has been abrogated. I 
can see no reasonable groand for so holding. 
The question whether the Court is entitled 
to pass an order for instalments or not is 
neither mooted nor mentioned in 
O. XXXVII and the effect of holding that 
the Court is not competent to pass an order 
for instalments at the time of passing a dec- 
ree under O. XXXVII, would be to limit 
its power of doing justice to the parties. 


- The learned Advocate for the respondent 
went the length of contending that even if the 
plaintiff, who might have been compelled to 
bring asuit against the defendant on a 
negotiable instrument but having obtained 
his decree was- anxious not-to press him 
unduly for payment, asked the Court to 
pass an order for payment of the judgment 
debt by instalments, the Court at the time 
of passing the decree would have no juris- 
` diction to accede to his request. What use- 
ful purpose would or could be served by 
refusing to allow the Court to hear the 
parties at the time of passing the decree on 
the question whether an order for payment 
by instalments should be passed ? Surely 
‘none. i find nothing in the provisions of 
O. XXXVII of the Code that-limits or- res- 
‘tricts the jurisdiction which otherwise’ the 
Court: Wouldpossess to pass an order for in- 
stalments under O. XX; r.. 11. (1). Now in 
the present case Mya Bu, J., refused to hear 
the defendant at the trial when He applied 
‘that the Court should pass -an ordèt for 
payment of the decretal amount by instal- 
ments, because he regarded - himself -^as 


bound by the judgment that he had passed ` 


‘in K. V. L: Chettyar Firm v. S. A. R. 
M. Chettyar Firm (Civil Regular No. 377 
"01 1932). - The ground upon which he based 
his decision in that case was that unless 
the defendant obtained leave to appear 
and defend the suit as provided by r. 3: 
“he is not to be allowed either to appear or to defend 
: the suit. If he is not to bə allowed either to ap- 
. pear or to defend the suit, he is deprived of an 
opportunity to put in appearance and consequently 
of an opportunity of making an application for 
payment of the decretal amount in instalments 


beri in ordinary cases, he may make under O, XX, 
r, 11 (1).” 


1 confess, with great respect, that I 
regard the decision asa non sequitur from 
nthe premises from which it is held to 
‘flow. For the reasons that I have given, 
jin mv opinion, .a defendant under 
O. XXXVII, who has ndt obtained leave 
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to` appear and defend is precluded from 
contending either by way of argument 
or by adducing evidence that he has any 
defence tothe suit on toe merits or other- 
wise. But by applying at the time of 
passing the decree that the Court should 
make an order for payment of the decre- 
tal amount by instalments, the defendant 
is not seeking to contravene any of the 
provisions of O. XXXVII. He merely 
applies to the Court as the party defendant 
in the suit for an order: thet the decretal 
amount ‘should be paid by instalments 
pursuant to the jurisdiction that it posses- 
ses under O. XX,r. 11 (1) of the Code. 
It appears to me that because a defendant 
is not entitled to appear and defend the 
salit, it does not follow that he is not entitl- 
ed to ask the Court to pass an order that 
the decretal amount should be payable 
by instalments. What is there in 
O. XXXVII, that bars him from making 
such an application? Nothing, as I under- 
stand the terms of that order. The view 
however, that has been expressed by Mya 
Bu,J., in the present case found favour 
also with the Bombay High Court in 
Pestonjt Shapurji v.- Jamsedji Nowroji 
Gamadia (1)... In that case, Macleod, O. J., 
and Coyajee, J., reversed the decision of 
Mirza, J., which in my opinion, with all 
due respect to those learned Judges, 


correctly-laid . down ‘the .law. “Mirza, J., 


in the course of his juw&gment held 'that::’+ 
‘'“A-summary suit contemplates that the defendant 
shall not. be heard on the merits of hig defence 
unless, pridr to the date of the hearing, he has 
obtained. leave to defend. In my opinion.a defendant 
‘in asummary suit is not debarred ‘from obtaining 
the benefit of O. XX, r. 1l and may be heard at the 
time of passing the decree.” A EE 
The learned Judges on appeal in iha 
case, however appear to have. based their 


judgment upon the ground that O. XX, 


“clearly contemplates that ths application for 
instalments should be part of the hearing and an 
order made simultaneously with the decree. Ordi- 
narily speaking, then, a person, who cannot appear 
at the hearing cannot be allowed to appear in order 
to apply for payment of the decretal amount by 
instalments,” 


For the reasons that I have given, I am 
of opinion that the ratio decidendi of that 
case involves a non sequitur and with all 
due respect to the learned Judges . who 
decided that case, in my opinion, they did 
not correctly lay down the law. <A further 
question, however, remains as to how we 
ought to dispose of the present appeal. 
In my opinion it must be dismissed. If 


(4), 94 Ind, Cas. 9; A I R1926 Bom 250; 50 B 232, 
28 Bom. LR 138, ` 
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the application out of which the appeal 
arose wes aD application for leave to 
appear and defend the suit onthe merits, 
then, inasmuch as no such defence was, 
or could be substantiated, the application 
was rightly dismissed. If on the other 
hand, the application is treated merely as 
one for leave to appear for the purpose of 
applying to the Court for an order that 
the decretal amount should be paid by 
instalments the application was miscon- 
ceived, for no such leave was required, as 
the applicant was entitled to make such 
in application without the leave of the 
Court. Inthese circumstances, the appeal 
will be dismissed without costs. 

-` .Das, J.—I agree. 


oN, Appeal dismissed. 


© SIND JUDICIAL COMMISSIONER'S 
MA COURT 


. Judicial Miscellaneous No. 165 of 1931 
October 3, 1932 
Aston, A.J. G. 
RAMDAS TOPANDAS & SON — 
RESPONDENTS No. 1 i 
t © VETSUS 


KONDANMAL PHAGUMMAL— 
| RESPONDENTS No. 2 
Contract Act (IX ofa, 72), 88.2 (i), 236— Agent pur- 
porting to act for undisclosed principal uho does not 
exist in fact— Contract, tf can be sued upon — Contract 
in circumstances mentioned in s. 236—Validity of 
—Vordable contract—Party treating i as valtd— 
Estoppel. ; i 
~ Section 236, Contract Act, is not restricted to cases 
where the agent purports to act for a named principal. 
‘Ifa person purports to act as an agent for an un- 
disclosed principal and there is no undisclosed 
principal in fact, the section applies and he cannot 
“Sue on the contract. The section does not enact that 
the contract is void in circumstances mentioned -in 
the section. It only providee thatthe alleged agent 
cannot require its performance. Being therefore er- 
forceable by one of the parties and not enforceable 
by the other, it is a voidable contract under s. 2 (1), 
Contract Act. Sewdut Roy v, Mesrope Martyrose (1), 
reterred te. 

Where a contract is unenforceable by A and void- 
able atthe option of B whe failing to exercise the 
option of treating it as void, treats it as valid and 
nominates a person as arbitrator, having ac- 

‘cepted á chance of having an award in his 
favour, B is estopped from denying the validity of the 

, submission and alleging that he himself and A 
obtained the award arbitrarily, 

Mr. Jhamatmal V. Mirchandant, 
Respondents No. 1. 

Messrs. Kundanmal Dayaram and Dingo- 
mal Narainsing, for Respondents No. 2. 

Judgment.—The second respondents, 


Messrs. Kondanmal Phagunmal, have filed 


+ 


for 
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objections to an award under the Arbitra- 
tion Act. ` D 

On December 8, 1929, they signed an. 
indent, No. H-18, addressed to respon- 
dents No. ‘1 (Messis. Ramdas Topandas 
& Son, Sukkur) agreeing to pur- 
chase two cases white shirtings, one case 
to be shipped in January, 1930 and the 
other in February, 1930. The indent. con- 
tained an arbilration clause providing that 
disputes arising out of contract should be 
referred tothe arbitration of two European 
marchants of Karachi one to be nominated 
by each party. No name of a foreign 
principal was disclosed in the indent, so, 
under s. 230, Contract Act, sub-cls. (1) and 
‘2) -it would be presumed, that there was a 
contract that Messrs. Ramdas Topandas 
could personally enforce the contract and 
that he would be personally bound by it. 
But the indent also contained the follow- 
ing clause; 

“91. It is understood and agreed that Messrs. 
Ramdas Topandas & Co, act as mere selling agents 
between the indentors and the sellers and the 
contract is not entered into on the credit of Messrs. 
Ramdas Topandas & Co, and as such the indentors 
agree not to take any action against Messrs Ramdas 
Topandas & Co., in respect of any claim whatsoever 
of his theirs against the ‘sellers nor ‘are -Messrs. 
Ramdas Topandas & Co. liable for -default:in the 
performance of contract by the sellers.” 

Disputes arose and on September 5, 
1930, respondents No. 2 requested Messrs. 
Ramdas Topandas to give them the name 
of the sellers as respondents No. 1. were 
merely selling agents. On September 17, 1980 

-the reply was that respondents No. 2 were 
mol, entitled to ask for the names of the sup- 
„pliers since Messrs. Ramdas Topandas acted 
“as principal to principal in regard to the 
indent. On November 30, 1930, a reference 
was signed by respondent No. Land res- 
pondents No.2 referring the disputes bet- 


ween them relating to indent No. 
13 to the arbitration of two European 
merchants. On March 10, 1931, the 


arbitrators made an award in which res- 
pondents No. 2 were directed tnter alia 
lo pay to respondent No. 1 a sum of 
Re 1418-0-6 with interest at 6 per cent. 
from March 10, to date of payment. On 
receipt of this amount and other charges 
viz.. arbitrators’ fees Rs. 120, Pleader's fee 
Re. 30 and stamp on award Rs. 6, respond- 
ent No. 1 was to deliver to respondent ` 

n 
June 15, 1931, respondents No. 2 filed seven 
objections to the award, On September 
22. 1931, respondents No. 1 appear to 
have written. to Tootal Broadhurst Lee Co. 
Ltd., Manchester, requesting them tọ send 
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respondents No., 1.a power of attorney. 


to. act. in their behalf.. They replied on 
October 2, 1931, in answer to the. letter: 


"We have received your letter of September 22, and. 


its attachments, and have read. the contents most 
carefully. It is obvious to us that no power is needed 
by you in this matter to act ênur behalf as’ in fact 
we donot enter into the dispute ab all. The goods 
were ordered by you as principal and were involved 
and delivered as such by us to you in your name-and on 
your soleresponsibility The statement which res- 


pondent No 2 Messrs. Kundanmal Phagunmal: has- 


made, that you are our agents, is accordingly in- 
correct.” 

„In a letter of the same date addressed 
ay Mr. Hari Ram Mr. Booth wrote inter 
alta; 

“I cannot understand why your Pleader requires 
a ,power-of-atterney from us in your favour as “you 
were. not acting as our agent and a dealer is 
responsible to you for payment and not to us." , 
' From his-own admission in Ex. 1t, dated 
September 17, 1930 and. from the letters 
which, he has put in, viz., Exs..10 and 11, 
dated October 2, 1931, from Tootal Broad- 
hurst. Lee Co. Ltd., it is clear that respond- 
ent No. 1, when he enteredinto the agree- 
ment with respondents No. 2 dated Decem- 
ber 8, 1929, was acting on his own account 
and not asa selling agent, as alleged in 
cl. 21 of the indent. This brings into 
operation the provisions of s. 236, Contract 
Act. The English Law no doubt in similar 
circumstances makes a distinction between 
contracts on behalf of a named principal 
and those in which a principal is , nob 
named: see the cases cited in Pollock 


and Mulla on the Indian Contract Act. 


But. as the learned authors observe, ıt 
does not seem: possible to read any such dis- 
tinchion into the perfectly general language 
of s. 2533, Contract Act and even the 
English rule is not clear of doubt. Section 
236 is not restricted to cases where the agent 
purports to act for a named principal: 
Sewdut Roy v. Mesrope Martyrose (1). Ifa 
person purports to act as agent for an 
undisclosed principal and thereis no. un- 
disclosed principal. in fact the present 
section (s. 236) applies and he cannot sue on 
the contract. Although the alleged agent 
cannot sue in such circumstances it has 
been held in England.that the other party 
on discovering the fact ihat the alleged 
agent was himself the principal may sue 
him. Carr v. Jackson (2). On the other 
hand, it has also been held that when in 
making a contract no credit is given to 
the agent as such, but credit is given tothe 
principal exclusively, the agent is not per- 

(1) 24 C 68; 110 W N 609. 

(2) (1852) 7 Ex, 382; 21 L J Ex, 137; 86 R R 
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sonally liable on the contract and the rule ap- ` 
plies, although the agent knows thatthe 
contract is one that he has no authority. 
to make on, behalf of the principal and 
makes:it fraudulently. Even in that case 
he-cannot be sued on the contract if ib: 15 
professedly made by him merely in bis, 
Capacity as agent: Lewis v. Nicholson. 
(3), Jenkins v. Hutchinson (4). In a foot 
note Messrs. Pollock and Malla suggest that 
the alleged agent could be sued under s. 239,. 
Gontract Act or in an action of deceit: 
See -Contract Act; Edn. 6, p. 635. The 
indent in the present case contained the 


“The contract is not entered into on the credit of 
Messrs. Ramdas Topandas & Co,andassuch the 
indentors agres not to take any action against 
Messrs. Ramdas Topandas & Co. in respect of any 
claim whatsoever of his-theirs against the sellers 
nor are Messrs. Ramdas Topandas &. Co, liable for 
any default inthe performance of contract by the 
sellers," ` 

If we compare Carr v. Jackson (2) with 
Lewis v. Nicholson (3) and Jenkins v. 
Hutchinson (4), the former appears tome 
on all fours with facts in the present case, 
while the rule cited from the other two 
Eaglish cases seems to me more appropriate 
to the case when there is a named principal. 
The words “if his alleged principal does 
not ratify his acts" in s. 235, Contract Act, 
also appearto indicate a named principal. 
In my opinion s. 236, Contract-Act, is 
applicable to the facts of the present case. 
Now s. 236 does not enact that the con- 
tract in such circumstances is void; it 
provides that the alleged agent cannot 
require its performance. It follows that 
since the contract was enforceable by one 
of the parties and not enforceable by 
the other, it was a voidable contract: See 
s. 2.(i), Contract Act. With these pre- 
liminary observations, let us consider the 
objections. Objections Nos. 5, 6 and 7 have 
been withdrawn. Objection No. 4 will not 
require much time in disposal. It is as 
follows: “4. There being no mutuality, 
the submission clauseis invalid and of go 
effect.” An appellate Bench of this Court 
as long ago as in 1911 pointed out in 
Kewal Ram v. Donald Graham & Co. (5) 
that the doctrine of mutuality was one of 
the defences in English Law to an action 
for specific performance. It has been 
deliberately left out of the Specific Relief 
Act by the legislature and is not appli- 


(3) (1852) 18 Q B503; 21 LIQ B 311; 16 Jur. 
41 


(4) (1849) 13 Q B 744; 18L J Q B 274; 13 Jur, 763; 


78 R R 500. 
_ (5) 10 Ind Oas, 211; 58 L RGI, 


374 


cable to India. 
objections were 
award. Ae e 

Objections Nos. 1, 2 and 3 can convenient- 
ly. be considered together. They are as 
follows :— (1) that there was no submission 
clause between the parties and as such the 
award is bad and without jurisdiction; 
(2) that Messrs. Ramdas Topandas & Son 
(respondent No. 1) were agents in the con- 
tract-and as such could not enforce the 
contract, much: less the submission clause 
in ihe said contract: (3) that there being 
an express contract that respondents No.1, 
were merely agents in the contract, they 
could not be personally liable and could 
not personally enforce the contract much 
less the submission clause. 

In my humble opinion the contract be~ 
tween the parties was unenforceable by 
respondent No. 1 and voidable at theoption 
of respondent No. 2. But respondent No. 2 
failed to exercise the option of treating 
it as void. Onthe contrary he treated the 
contract as valid on September 11, 1980, 
by nominating Mr. S. V. Thompson of 
Messrs. Steiners, Ltd., as his arbitrator. 
He also signed an agreement marked 
“Reference” on November 30, 1930, purport- 
ing to act in accordance with the sub- 
mission clause in indent No. 13. Respon- 
dent No. 2 having thus treated the agree- 
ment as valid and subsisting, having ac- 
cepted a chance of having an award in 
his- favour, is estopped in my opinion, from 
denying the validity of the submission 
and from alleging that he himself and 
respondent No. 1 obtained the arbitration 
“improperly.” It is true that the execu- 
tion of the “Reference” on November 30, 
1980, was not in accordance with the sub- 
mission clause, as the parties erroneously 
stated, for the submission itself referred 
future disputes to arbitration and what 
was needed, on disputes arising, was not 
a reference nor a submission, but an act, 
vy., the appointment of arbitrators and 
for ‘this the submission clause in the 
indent made provision, and as soon as the 
appointment or nomination was completed 
by communication to the other party, 
the arbitrators. were clothed with full 
authority to arbitrate, and no notice being 
given to them, they would not only be 
clothed with authority, but also be aware 
of the fact. l 

The document therefore described as 
“Reference” dated November 30, 1930, which 
purported there and then to appoint two 
arbitrators, who had already been- appoint- 


In that case also 
being considered to an 
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ed nearly three months previously, was,. 
from. the point of view of the submission ' 
clause, an inconsistent and unnecessary: 
superfluity. The desire and intention to 


act in accordance with the submis- 
sion clause were present but the 
method adopted was in my opinion. 


mistaken. However it was not only with 
regard tothe “Reference” that respondent: 
No. 2 treated the indent as valid; he acted 
on.the.submission clause as we have seen 


“by appointing his arbitrator. So the follow- 


ing position, it seems to me, arises, Ifthe 
indent was an agreement which was voida- 
ble atthe option of respondent No. 2 and.’ 
he acted on it and appointed an arbitra- 
tor, the subsequent “Reference” dated 
November 380, 1930, could only be regarded, 
at best, as a mere notice or remainder. If 
on the other hand, the agreement was void, 
there appears to me nothing to prevent the 
document headed “Reference” from being 
regarded as a perfectly valid submission 
in itself. Respondent No. 2 was aware of the 
fact that respondent No. 1 was not an 
agent. He had a dispute with respondent 
No. 1. Both were freeagents. Respondent 
No..2 could have refused to refer the dis- 
putes to arbitration, but he agreed with. 
respondent No.1 todo so and signed the. 
reference, dated November 30, 1930. This. 
agreement complies with the requirements 
of s.4(b), Arbitration Act, which defines a 
submission. Being a valid submission in 
itself it did not depend for its validity on 
any antecedent valid contract. And proof 
that an earlier agreement containing a sube 
mission clause was invalid could not oust 
the jurisdiction of the arbitrators for 
their jurisdiction was conferred on them by 
the subsequent valid submission. 

To sum up the position therefore [am of 
Opinion that the objections fail for the 
following reasons :—(1) The contract was 
voidable- at the option of respondent No, 2 
and he failed to exercise the option; (2) 
respondent No. 2 treated the contract as 
valid and subsisting and appointed an arbi- 
trator; (3) having referred the dispute bet- 
ween him and respondent No. 1 to arbitra- 
tion and taken his chance of an award in 
his favour he is estopped from alleging that it 
was Improperly procured; (4) even if the ovigi- 
nal contract was void, there was a dispute 
wilh regard to the submission clause and 
the agreement dated November 30, 1930 
which was a valid submission entered into’ 
by respondent No. 2 with knowledge that 
respondent No.1 was not an agent, clothed 
the arbitrators with authority; (5) there: 


1934 


was no error patent on the face of tha 
award, i 
I iherefore disallow the objections. The 
award to stand filed with costson respond- 
ent No. 2. 2 ; 
A. ; Objections disallowed. 
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-Limitation Act (IX of 1908), Sch. I, Arts. 115, 
120—Compromise between parties merging in decree— 
Suit for compensation based on contract contained 
in compromise — Limitation for surb. 

Article 115, Limitation Act, applies either to a 
case of express or implied contract and not a con- 
tract in writing registered, that isto say, 16 may 
be an express contract or an oral contract or a 
written contract so long as itis not registered and 
it also doesapply toa case of implied contract. 
The fact that a compromise between the parties has 
merged in a decree, nonetheless makes it a con- 
tract within the meaning of Art.115. OConsequent- 
ly, a suit for compensation based on a contract con- 
tained in a compromise which has merged in a decree 
is-governed by Art. 115 and not Art, - 120, Limita- 
tion Act, Smith v. Kinney, Oficial Trustee of Bengal 
(2), followed, Arunachalam Chettiar v. Raja, Rajes- 
wara Sethupair (1), distinguished, 

-L P. As. against the judgment of Mr. Jus- 


tice Agarwala, dated December 14, 1932. 

‘Messrs. S. N. Ray and G. P. Sahi, for the 
Appellants. 

“Mr. Nawal Kishore Prasad ITI, for the. 
Respondent. < 

‘Wort, Actg. C. J.—This is an appeal from 
a decision of my brother Agarwala, in a case 
int which the plaintiff had claimed damag- 
es against the defendant for erecting a 
bandh across a certain river up toa height 
in excess of 104.31 feet which height had 
previously been agreed upon between the 
parties. The trial Court came to the con- 
clusion that the plaintiff had made out a 
case, technically at any rate, of breach 
of contract and allowed him nominal da- 
mages to the extent of Re. 1. Against 
that decision there was an appeal .to the 
learned District Judge and that Judge re- 
versed the decision of the trial Court on 


the question of damages and allowed a. 


sum of upwards of Rs. 500. Against that 
there was. an appeal to this Court and that 
ppeal was dismissed..-- == -> aș 
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It is contended by Mr. Roy on behalf 
of the defendant-appellant that the degi- ' 
sion of Agarwala, J., is wrong in respect. 
of several points. In order to appreciate - 


“those points itis neeessary, to state briefly _ 


- the cases of the parties. 


In 1909, a ccmpromise was entered into, - 
amongst other parties, between the plaint- ` 
iff and the defendant in which it was ag-* 
reed, as I have already stated, that this ' 
masonry bandh should be erected across: 
the river Ramrekha to a height of 104:31 
feet and there was an undertaking (as ap- 
pears from the record of another case) in ` 
that’ compromise that the bandh should 
not exceed that height. The case of the - 
plaintiff was that. in breach of the com- 
promise.or agreement the defendant had 
erected the bandh or extended it to a` 
greater height than'104°31 feet with the rê- 
sult that- both in the years 1332 and 1334 
his, the plaintiff's, land had been flooded 
and his paddy crops -destroyed. Against ' 
that case the defendant. contended that al- 
though it was proved that the plaintiff had 
suffered the damage alleged as regards his 
paddy crop, the net- result of- the-flooding - 


of the plaintiff’s land- was that-the rabbi 


crop which the plaintiff reaped was a bum- 
per-one, to use the expression of the de- 
fendant, the net result being that the plaint- = 
iff had suffered no damage. It is oneof 
the contentions of Mr. Ray on behalf of the 
defendant that the learned District Judge 
had not considered the evidence as regards 
this point. Mr. Ray contends that the learn- 
ed Judge's decision on ‘this .matter. was 
influenced by his opinion that the value 
of the rabbi crop could not be taken into 
consideration in estimating the damage 
which the plaintiff had incurred. The 
Judge’s finding shortly on this point was 
that he was not, satisfied on the defendant's 
evidencethat the benefit which the defend- 


ant alleged had accrued to the plaintiff 


had been proved. There seems to be no 
reason, in my opinion, to support the con- 
tention of the learnéd Advocate on behalf 
of the appellant on this point. It -is true 
that Mr. Allanson,the learned District Judge 
seems to have been somewhat doubtful as 
tothe legality of taking this question of 
the rabbi crop into consideration ; but hig 
finding is perfectly clear that -he was not 
satisfied by the defendant's evidence on that 
point. Had the learned District Judge de- 
cided the question on the footing that he 
could not take into consideration the value 
of the-rabbi crop, then in .my. judgment 
the. décision'.of tne learned District.Judges 
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would have been wrong, because the funda- 
mental principle of law, as was pointed 
out in the course of the argument, is that 
the plaintiff is bound to minimise his da- 
mage, and what results from that is that 
if it can be shown as a fact that damage 
has not accrued, then it is patently ob- 
vious that the plaintiff is not entitled to re- 
cover- damages.. Butthat discussion is un- 
necessary for the reason which I have point- 
ed out, namely, the finding of fact of the 
learned District Judge on this point which 
was binding on Mr. Justice Agarwala as 
it is binding on this Court. Mr. Ray en- 
deavoured in the course of the argument 
to put inevidence which was clearly in- 
admissible, certain reports which were made 
by certain officers astothis land and in 
whic. it is stated that it was found that the 
whole of the land or the greater part of it was 
bhit land and not paddy land. That at- 
tempt on the part of Mr. Ray of course was 
hound to fail. The other substantial ques- 
tion—in fact the only point in the case— 
is the question of limitation. Agarwala, J., 
in confirming the judgment of the learned 
District Judge, has come to the conclusion 
that Art. 128 of the Limitation Act applied, 
and not Art.36 or Art. 115.. Article 36 
which provides a- period of two years 
reads: 


“For compensation for any malfeasance, misfeasance 
or non-feagance independent of control and not here- 
nspesially pro vided for.” ; i 
Art. 115 provides a period of three years and 
this Article reads: l 

“For compensation for the breach of any contract 

express or implied, not in writing registered and not 
herein specially provided for.” 
Article 120 is a residuary Article and gives 
a period of six years and it isonly by ap- 
plying Art. 120 that the plaintiff can succeed 
as regards the year 1332. It had better be 
said at once that the point as to limita- 
tion cannot apply to the year 1334 be- 
cause whatever Article is applied the action 
is within the period provided. The point 
depends, therefore, on the question of whe- 
ther either Art. 36 or Art. 115 is the Article 
applicable in this case. 

Tt is contended by the learned Advocate 

“on behalf of the respondent that this is 
not a case under Art. 36 as that Article 
provides that misfeasance, malfeasance or 
non-feasance is independent of any control. 
Article 115 as construed by the Courts ap- 
plies either to a case of express or implied 
contract and not a contract in writing re- 
‘gistered, that is to say, it may be an express 
contract or an oral contract or a written 
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contracl so Jong asit is not registered and 
it also does apply to a case of implied 
contract. Assuming for the moment that 
the learned Advocate’s argument is correct 
as, regards Art. 36, his argument as re- 
gards Art. 115 is based on the deci- 
sion of the Madras High Court in Aruna- 
chalam Chettiar v. B. Raja rajeswara Sethu- 
pati (1), being a decision of the Officiating 
Chief Justice and Mr. Justice Iyengar. 
That was a case in which there had been 
a compromise and an action was brought 
on: the decree of the Court; and it is con- 
tended that that decision lays down shortly 
that as the action was on the decree it 
could not be a case under Art. 115: in 
other words, it was an action not on a 
contract. In my judgment there are two 
reasons for differentiating that case from 
the present case. One is that in any event 
in ‘that ‘case the Article could hardly ap- 
ply because Art. 115 applies to cases for 
compensation whereas the decision in the 
case to which I have referred was an action 
for a liquidated sum of money. But the 
more important feature in tha case above 
referred to is the statement in the judg- 
ment at p. 341* to this effect : 

“No doubt a compromise decree has got the fea- 
tures and characteristics both of a compromise- 
and a decree and the question really is whether 
the suit is based on the declarations contained in 
a previous decree and should therefore appropriate- 


ly be called a suit upona-decree or a suit on the: 
contract contained in the compromise,” 


In other words, the learned Judges in 
that case were deciding on the particular 
facts of the case that the suit before. 
them was a suit on a decree and not on 
a compromise, The short answer, it 
seems to me therefore, to be given to 
this case is that it depends upon 
the circumstances, and that being so, 
it must be heldin this case that this was 
a suit, if anything at all, on the compromise 
which was entered into in 1909. But apart 
from the decision to which I have referred 
so far as this Court is concerned the matter 
has been finally laid at rest in the case of 
Smith v. Kinney Official, Trustee of Bengal 
(2), where the learned Chief Justice and 
Mr, Justice Foster of this Court had decid- 
ed that the fact that the compromise merged 
in a decree nonetheless makes it a con- 
tract within the meaning of Art. 115 of the 
Limitation Act. 


(1) 91 Ind. Cas, 333; 22L W195; A I R 1925 Mad 
260 


1260, 
(2) 81 Ind. Cas, 298 atp. 299; 2 Pat. 749; A IR 
1924 Pat. 231. 


*Page of 91 Ind. Cas,—| Ed.) 
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I need not at this stage go into an elabo- 
rate discussion of the question of whether 
the case was partly based on a contract: and 
‘partly based on tort and therefore comes 
- within Art. 115. of the Limitation Act for 
the simple reason that in this case, as has 
been held in England for many years, it is 
not necessary to look at the pleadings but 
at the substance of the case and looking 
at the substance of this case it is quite clear 
that the plaintiff was bound- in any event 
to base his claim on the compromise of 
1909; in other words, had he been in the 
first place content with claiming his right 
under the general law as laid down in 
Rylands v. Fletcher (3) he would ultimately 
have to come back to the contract when 
the defendant in answer to his claim had 
pleaded that he was entitled to erect the 
bandh and that he had not érected it beyond 
the limits as laid downin the compromise 
of 1909. To put itin a sentence, the issue 
in the case would have been whether the 
contract had been complied with or whether 
it had been broken. 

There was yet another point that was 
argued that this was a continuing breach 
of contract and. that the- learned Judge in 
the Court below was right in coming to 


the conclusion that the cause of action arose. 


in December, 1924. The reason taat the 
learned Judge gave was that paddy had 
been reaped in December of that year. In 


my judgment his decision on that point was. 


wrong. The cause of action arose when the 
breach of contract or compromise occurred 
and damage was done to the plaintifi’s 
paddy crop. That admittedly was in 
September, -1923, corresponding to Assin, 
1332. There is no evidence and no issue 
on this point and it appears not to have 
been argued that the defendant -continued 
in his -breach after that month. In the 


absence of evidence to the contrary ora 


finding to ihe contrary it seems to me that 
the only conclusion that this Court can 
arrive at is that the breach of the com- 
promise. occurred in Assin, 1332, and that 
being so the plaintiff's action for that 
year was clearly out of time having regard 
to the fact that Art. 115 of the Limitation 
Act applies. In my. judgment, therefore, 
the decision of the learned Judge in the 
Court below was wrong to the extent of 
allowing the plaintiff's claim for 1332. His 
action so far as that year was concerned 
will be dismissed but his claim for the 
year 1334 will be allowed. 
There was an appeal in the Court helow 
(3) (1868) 3H L 330, 


Lal 
1 


MAHADEVA BASTRIGAL V, KARIYAKARA MARULAT 


~ 


Pd 


377 


before. Mr, Allanson, the District Judge, 
and there was also an appeal before Mr. 
Justice Agarwala by the;defendant on the 
question of costs which were allowed‘ by 
the trial Court. These appeals were dis- 
missed with cosis. In my judgment there 
should be no separate order: for costs- as 
regards these appeals. 

The net result, therefore, is that the 
appeals are allowed as regards the year 
1334 but dismissed as regards the year 1332- 
and ihe order for costs in those circum- 
stances would be that the appellant in this 
Court will be entitled to costs, according 
to his success, throughout. 

Kulwant Sahay, J.—I agree. 

N. Appeals allowed in part. : 





MADRAS HIGH COURT 
-Second Civil Appeal No. 344 of 1929 
March 22, 1933 
- PAKENHAM WALSH, J. 
Bhagvatham MAHADEVA SASTRI- 
GAL —DERRNDANT— APPRILANT 
VETSUS l 
KARIYAKARA MARULAI REDDIAR -- 
AND OTHERS ~PLAINTIFFS—RESPONDENTS ` 


Practice—Ground to save limitation not taken in 
plaint— Whether canbe taken unless plaint is amend- 
ed. . 


A ground to save limitation which has not been 
taken in the plaint cannot be taken unless the 
plaint is amended. i 

[Oase law discussed. | 

S. A. against the decree of Sub-Judge, 
Trichinopoly, dated October 8, 1928. 

Mr. T.V. Muthukrishna Iyer, for the 
Appellant. i 


Mr. K. V. Krishnaswami Iyer, for the 


Respondents. 


Judgment.—Defendant No.6 isthe ap- 
pellant in this second appeal. The suit 
was for recovery of asum of Rs. 614 alleged 
tobe due on a mortgage, Ex. A, dated 
Fetruary 18, 1910, executed .by defendant 
No. 1, in favour of plaintif No. 1, plaintiff 
No. 2's father and defendant Ne. 7. 
Defendants Nos. 2 to 5 are the sons of 
defendant No. 1. Defendant No.6 is a 
subsequent mortgagee under the mortgage 
Ex. ?, dated January 4, 1918. He was the 
only contesting ` defendant. He had, 
brought a suit on his mortgage. In that 
suitin execution he purchased the mort- 
gaged property in Court auction. Hig 
defence in the present suit js that the 
mortgage Ex. A had been discharged by 
the mortgage, Ex. 1, dated August 28, 
1913, which he. had himself paid off when 


378 
he took his own mortgage, Ex. 2, and.that 


the plaintiff and defendant No.. l are. 


colluding in this suit.. A question as 
regards non-joinder of parties was. also 


raised. Thesuit bond being dated Febru-. 
ary 18, 1910 and the suit having been 


brought on August 27, 1925, the claim was 
prima facie ‘barred by- time, Three pay- 
ments were mentioned in the plaint, not 
specifically as saving limitation-but which, 
if true, would evidently do so. They were 
on: April 10, 1913, August 29, 1916 and 
November 22, 1920. The trial Court found 
that these alleged payments were untrue 
and hence limitation was not saved. The 
suit was therefore dismissed. The lower 
Appellate Court agreed with the trial 
Court that the alleged payments endorsed 
in Ex. A were untrue, but it held that 
limitation was saved by a document, Ex. 1, 
filed by defendant No. 6. Agreeing with 
the trial Court that there was no non-joinder 
it decreed the plaintiffs’ suit and against 
this defendant No. 6 has appealed. ‘Three 
grounds in second. appeal-.are taken, The 
first isthat when the learned Subordinate 
Judge says : ; ree 

“There is absolutely not even a scintilla of-evi- 
dence to prove the plea of discharge (that is, dis- 
charge of Ex. A).” j : 

He is overlooking the very important 
evidence afforded by Exs. 1 and 2 which 
have beenexpressly relied on in the trial 
Court’s judgment to prove:discharge of 
Ex. A. The second ground is that the 
Courts below are incorrect in saying that 
all the necessary parties to the suit have 
been added. The third ground is as 
regards the matter of limitation. With 
regard tothe first point I think it is per- 
fectly clear that the learned Subordinate 
Judge has overlooked in the most extra- 
ordinary way evidence which weighed so 
strongly with the lower Court. He has not 
even said that he disagrees with its view 
of that evidence. He simply says that 
thereis not a scintilla of evidence to prove 
the plwa of discharge. Now Ex. 1 narrates 
that. the mortgage is being taken to dis- 
charge the mortgage bond, Ex. A, and 
what is even more important is that in 
Ex. 2, defendant No. 1 has added the 
efollowing as a seperate clause : 


“I declare that there is no encumbrance whatever: 


other than the one mentioned above.” 

The encumbrance. mentioned above is 
Ex. 1. Therefore this 
statement that Ex. A has ceased to exist. 
That Ex. A should have ceased to exist is 
strongly. borne out..by Ex.1. The matter 
was put to defendant: No. 1 whom the 
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plaintiffs called as their own witness 
P. W., and he could only say : 

` “Txhibit 2 was not read outto me. They wanted 
me to affix my ‘signature and I did so. Ido not . 
know the reason for my signing intwo places in 


NI D A AN 


It is extraordinary that in the face of 
the evidence. of Exs. 1 and 2 and of the 


‘inability of defendant No. 1 to give any 


better explanation -of what he himself 
stated in Ex. 11 than this, the learned | 
Subordinate Judge should say that there 
isnot even a scintilla of evidence to 
prove the plea of discharge. Inmy opi- 
nion this entirely vitiates his judgment 
because it is the chief piece of evidence 
toprove discharge and has not even been 
considered. T shalltake next the question 
of limitation. Both the trial Court and the 
lower Appellate Court have found that the 
alleged repayments on Ex. A which would 
save limitation are untrue. That being so, 
the suit would be’ barred. Butin appeal 
for the first time, Ex. 1, a document. filed 
by defendant No. 6 for another purpose 


“has been allowed to be relied on to save 


limitation without any amendment of the 
plaint. Astohow far this could be done, 
there are no doubt conflicting authorities. 
But the decisions in this Court appear to be 
clear that a ground to save limitation which 
has not been taken in the plaint cannot be 
taken unless the plaint is amended. 
Benode Behary v. Raj Narain (1), which 
was confirmed in appeal in Jogeshwar Roy 
v. Raj Narain (2), lays down this principle 
and the case was followed in this Court in 
Jagannadha Row v. Seshayya (3) and Maru- 
dai Muthiriyan v. Chinna Kannu Muthiri- 
yan(4), In a recent case reported in 
Palani Chetty v. Sevugan Chetty (9), 
Cornish, J., reviewed all the decisions of 
the other Courts and followed the two 
Madras Cases referred to above and the 
Calcutta case, dissenting trom the view in 
Yakub Ibrahim v. Rahimatbai (6), Hingu 
Miah v. Heramba Chandra Chakrabarti (7) 
and Parmeshri Das v. Fakiria (8). In 
Yakub Ibrahim v. Rahimatbai (6), it was 
held that the ground not taken inthe plaint 
to save limitation, if it is -not inconsistent 

(1) 30 O 699; 7 CW N 651. 

2) 31 C 195: SO W N 163. 

(3)17M L J 281. 

(4) 52 Ind, Oss. 243; A IR 1919 Mad, 332;9L W 
8?: 25 M LT 295; (1919) M W N 429. ; 
- (5) 142 Ind, Cas. 13 AIR 1933 Mad. 395; Ind, 
Rul, (1933) Mad. 210; 64 M L J 317; 37 L W 370; 
(1933) M W N 595. i 

(6) 10 Bom. L R 316. 

(7) 8 Ind. Cas. 8); 130 LJ 139, 

(8) €0 Ind. Cas. 772; A I R1922- Lah, 230; 2 Lah 
13: 3 Lah, L J 22 
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with the plaint, could be taken later. 
Parameshri Das v. Fakiria (8), went fur- 
ther than.that and held that an inconsis- ‘ 
tent ground- might be taken. A later 
case, in Uttum Chand v. Thakur Devi (9), 
while it holds that Parmeshri Das v. 
Fakiria (8), is distinguishable because no, 
ground of limitation at all was stated. in 
the plaint, is ih its tenor more in conformity | 
with the view ofthe High Court. 

| Itis there held that-a plaintiff could not 
be allowed toset up a new acknowledgment 
in appeal. Itis argued for the appellant 
in thiscase that if an amendment of ‘the 
plaint had been allowed it would have been 
open tohim to show that Ex. 1 did not 
necessarily exclude the possibility of 
money having been paid for Ex. A before 
the date of Ex. 1 or of Ex.1 having been 
actually signed after the date it professes 
to bear. However that may be, I see no 
reason to differ from the view consistently 
taken by this Court so far, that without an 
amendment of the plaint the plaintiff 
cannot be allowed to take a ground which 
would save limitation not taken in the 
plaint. It may be pointed out that in the 
present case the plaintiffs would have had 
the greatest difficulty in reconciling .the 
ground they nowtake ‘as saving limitation 
withthe plaint because prima facie the 
effect of Ex. 1 would be to show that Ex. A 
was entirely paid off at least then and it 
may be noted that neither defendant No. 1 
nor the plaintifis took any steps, when 
defendant No. 6 proceeded to execute his 
mortgage Ex. 2 against the property and 
to buy the land in Court auction, although 
according to the plaintiff's case. their 
mortgage on the property , still remained 
undischarged. 

- Asregards the third ground, non-joinder, 
both the Courts have found as afact that a 
custom prevails and has been proved by 
which only the eldest member in each 
family manages the trust and that if there 
are any minors in one of the families they 
do not manage the trust and that only the 
eldest of them manages after he attains 
majority. Thatis a finding of fact which 
I must .accept and I therefore consider that 
both the lower Courts are correct that there 
is no non-joinder of partiesin this case. In 
the result this second appealis allowed, the 
decree of the lower Appellate Court is set 
aside and that of the first Court restored 
with costs throughout. 

A. : Appeal allowed. 

(9) €9Ind. Cas. 419; A I R 1922 Lah, 39; 3 Lah, 
283; 4 Lah, L J190, 2. | 
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LAHORE HIGH COURT . 
‘Criminal Appeal No. 206 of 1931 
oS May 18, 1981 
| BRIDE AND Tapp, JJ. l 
DALIP SINGH AND OTaERs—CONnvICTS — 
APPELLANTS l 


VETSUS i 
EMPEROR— Opposite Party 

Evidence Act (I of 1872), s. 133—Evidence of ac- 
complicse — Corroborative evidence required—Nature 
and extent of—EHvidence, vf should be direct—Con- 
firmation' in every ` detail of the crime, if neces- 
sary. ; bree 

Legally no corroboration is required of the evidence 
of an“ accomplice, but it is now the settled practice 
which is based on the dictates of prudence and com- 
mon sense to require such corroborative evidence, 
The nature of corroborative evidence required is 
independent testimony which affects the accused by 
connecting or tending to connect the accused with the 
crime, In other words, it must be evidence which 
implicates him, that is which confirmsin some 
material particular not only the’ evidence that the- 
crime has been committed, but also that the prisoner 
committed it ..... Tke nature of the cor- 
Toboration will necessarily vary according to the. 
particular circumstances of the offence charged. It 
would bein high degree dangerous. to - attempt to 
formulate the kind of evidence which would be 
regarded as corroboration, except ‘to say that cor- 
roborative evidence is evidence which shows or tends ` 
to show that the story of the accomplice that the 
accused committed the crime is true, not merely that 
the crime has been committed, but that it wascom-. 
mitted by the accused. The corroboration need not 
be direct evidence ‘that the accused committed the 


Crime; it ig sufficient if it is merely circumstantial 


evidence of his connection with the crime. R.v. 
Baskerville (1), followed. wid 

‘Io the matter of corroboration of an approver’s 
story it would be impossible to expect and indeed is 
not required that an accomplice should be confirmed 
in every detail of the crime. If this could be 
done the evidence of an accomplice would not be 
necessary or essential to the case. ([p. 33], col, 
2 


“Cr. A. against an order of the Sessions 
Judge, Amritsar, dated February 21, 
1931. 


Messrs. J. G. Sethi, Gboind Ram Khan- 
na and Muhammad Rafiq, for the Appel- 
lant. 

Mr. D. C. Ralli, for the Crown. 

Tapp, J.—The brutal and cowardly 
murders of Kartar Singh aged 18 “and 
Ajit Singh aged 12, the two sons of 
Achhar Singh, lambardar of Batala, in 
the Amritsar District on the night of 
May, 2-3, 1930 and the almost complete 
destruction of ‘the bodies by burning has 
led to the trial of 8 persons all of 
whom have been found guilty by the 
learned Sessions Judge in agreement with 
the assessors and convicted of both the 
murders under s. 302, Penal Code and 
each sentenced to the extreme penalty of 


_ the law, Of the eight appellants, Dalip 
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Singh has appealed through Mr. J. G. 
Sethi (Appeal No. 206 of 1931); Jhanda 
Singh, a first cousin of Achhar Singh 
through Mr..Gobind Ram Khanna (Appeal 
No. 230 of 1931) and the remaining six 
Teju or Teja Singh, Arur Singh, Harya, 
Sadhu, Darya and Jiwan from jail (Ap. 
peals Nos: 290 to 295 of 19‘1). These six 
appellants have been represented 
Mr,.Muhammad Rafiq..The case of each ap- 
pellant is also before us under s. 374, 
Criminal Procedure Code, for confirmation 
of the death sentences. Dalip Singh, 
Jhanda Singh, Arur Singh and Teju 
are Jats while the: other four ap- 
pellants Sadhu,. Harya and Darya (two 
brothers) and Jiwan are sweepers. Pakar 
- Singh a.young Jat-of 19 of Batala was 
also. implicated in the affair but was 


tendered a pardon and has become an: 


approver in the case. The complicity of 
the 8 appellants in the murders 
pends: almost entirely on the evidence of 


the approver but before giving a saum- 


mary of his story as told in Court and. 


which was not disclosed till September 
or more than four months later, it will 
be convenient to recount briefly the facts 
which led to the discovery of the mur- 


ders and the stepstaken immediately there-- 


after. 

Up to the night of the murders Achhar 
Sing and his two sons had been sleep- 
ing at home but owing to the 
theft of some sheaves from the wheat 
threshing floor on the night preceding, it 
was arranged that the father should sleep 
atthe wheat threshing floor and the two 
sons atthe gram threshing floor. On. the 
early morning of the May 3, Achhar 
Singh on his way home met his sepi Fauju 
(P. W. No. 5) going out to plough and told 
him not to do so but togo to the gram 
threshing floor and help Kartar Singh in 
winnowing the gram. On reaching the 
threshing floor, Fauju found the dead 
and burnt bodies of the two boys lying 
on a heap of smouldering gram stalks. He 
at once went and informed Achhar Singh 
and the unfortunate father on seeing the 
awiul fate of his two sons fainted and 
remained unconscious for sometime. ~ Amir, 
°” daffadar of chaukidars (P. W. No. 4) was 
despatched tothe Police Station at Beas, 
seven miles distant, to makea report. 
This was made at 10 4. M., and the 
Sub-Inspector immediately went to the spot. 
One of apair of gold ear-rings and a gold 
finger ring which Kartar was wearing, his 
shoes, those of Ajit Singh and an axe were 
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found to be missing. Suspicion fell on 
Jhanda Singh and Arur Singh, appellants. 
who were said to be on very. friendly terms. 
wi h each other and on inimical terms with 
Achhar Singh. No evidence was apparently: 
forthcoming against these two persons-nor 
was there any clue as to the person or 
persons concerned and so the investigation: 
was dropped 

The post mortem examination on ‘the. 
bodies of Kartar Singh and Ajit Singh 
which was held on May 4, 1930, by 
(P. W. No. 1,) revealed six incised wounds 
on that of Kartar Singh. These: were 
situated onthe left and right arm, left side 
of chest and left leg. The major portion 
of the body was burnt and black, also the 
brain and some of the internal organs 
partly so. Two-incised wounds on each 
thigh were discovered in. the case of Ajit 
Singh, the burnt condition of whose body 
and internal organs was much the same as 
that of his brother's. In the case of both, 
death in the opinion of the doctor had 
resulted either from burning or from 
injuries inflicted previously, which injuries 
owing to thé condition of the bodies could 
not be detected. The medical witness was 
further of opinion that the bodies must 
have been burning for some hours.. 

Pakhar Singh approver who is said to 
be the dharam bhai or spiritual brother 
of the two sons of J.achhman Singh, 
(P. W. No. 18), fell ill some 23 months 
after the murders and one day at the end 
of August or beginning of September, 
Lachhman Singh found him lying in the 
deorht of the dharamsala suffering from 
fever and a cough and in a very depressed 
state of mind. The approver seemed to 
think that he was going to die and appa-. 
rently stricken by remorse or pity he 
confided in Lachhman Singh under a 
promise of secrecy and told him that he 
and the eight appellants had murdered 
Kartar Singh and Ajit Singh. Some four 
days later Kesar Singh, (P. W. No. 12) and 
Lachhman Singh while passing through 
the village on their way to Miani to get 
some reeds, heard the wife of Achhar Singh 
lamenting the loss of her two sons. This. 
appeers to have greatly distressed these two 
witnesses and when they had gone some 
little distance Lachhman Singh told 
Kesar Singh what he had learnt from the 
approver. They separated at Miani, and 
on reaching jhalari, on his way back, Kesar 
Singh told Ujagar safedposh (P. W. No. 30), 
of what he had heard from Lachhman 
Singh. This was on September 6, 
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-and on ‘the following day Ujagar Singh 
sent Ghulla sweeper (RE. W. No. 31), a 
friend of Sadhu appellant to make 
inquiries from him about the matter. Ghulla 
returned with the information that since 
the investigation had dropped Sadhu had 
admitted having been concerned in the 
murders along with the seven other 
appellants and the approver. 

_ Ujagar Sing passed on the information 
-he had received to the Police on the 8th and 
the investigation was reopened. The 
approver was sent for and he made a 
statement to the Police on the 12th. On 
the same day Sadhu produced from his 
house the-axe and the two pairs of shoes 
found to be missing from the threshing 
flocr. Pakhar Singh was tendered a pardon 
on September 23, 1930 and his statement 
was recorded on September 23, 1980. 
-He claims to know all the eight appellants 
and further states that the appellants Dalip 
Singh and Teja Singh are dhaim brothers 
and that Jhanda Singh and Arur Singh 
are very friendly. | His Lordship -then 
stated the story of the crime as given by 
the approver and proceeded]. The first 
three points cannot perhaps be treated as 
affording material corroboration 
approver’s story as these three matters 
occurred before the crime was committed. 
They however do afford general corroboration 
_of-his story. Legally no corroboration is 
required of the evidence of an. ac- 
complice,but it is now the settled prac- 
tice which is based on the dictates of 


_prudencé, and common senseand.well-cettled _ 


by numerous authorities to require such 
corroborative evidence. The nature and 
extent of such corroboration have been well 
defined in the-fullest and most authorita- 
tive manner in R.v. Baskerville (1), by the 
Court of Criminal 4 ppeal as: 

“independent testimony which affects the accused 
“by connecting or tending to connect the accused with 
the crime. In other words, it must be 
evidence which implicates him, that is 
which confirms in some material particular not only 
the evidence that the crime has been committed. 
butalso ihat the prisoner committed it.... The 
nature of the corréboration will necesearily vary 
-according to the particular ‘circumstances of the 
offence charged. It would be in high degree danger- 
ous to attempt to formulate the kind of evidence 
which would be regarded as corroboration, except to 
say that corroborative evidence is evidence which 
shows or tends to show that the story of the accom- 
plice that the accused committed the crime is true, 
not merely that the crime has ‘been committed, 
but that it was committed, by the accused 
` The corroboration need not be direct evidence that 
the accused committed the crime; it is sufficient if it 


_ (1) 091612 K B 658; 883 LJ K B 28:-115 L T 453; 
: 80 J P 446; 25 Cox, C O 524; 60 SJ 696, 
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is merely circumstantial evidence of his connection 
with the crime.” a 
I propose to examine the evidence ‘ten- 
dered by the prosecution in corroborafion 
of the approver's story in the light of'the 
principles enunciated above. [His Lordship 
then discussed the evidence and proceeded]. 
I have given the story of the approver my 
most careful consideration and have exa- 
mined and tested it from every possible 
point of view and cannot regard it as being 
'a mere figment of his imagination. It is 
dificult to see why four months after the 
murders the approver should come out with 
this story andimplicate no less than eight 
persons between whom and him no ill-feel- 
ing has been proved. “There is a complete 
absence of motive on the part of the 
approver for implicating the .appellants 
falsely. Nor is there any ground for holding 
that the story told by him is the invention 
of some interested person or persons and 
-has been put into his mouth by such.’ ‘The 
Police had completely dropped the investi- 
gation and but for the-approver having 
fallen .ill and presumably suffered from 
the prickings of conscience no light would 
ever have been thrown on this brutal and 
ghastly crime. In the matter of corro- 
boration of ‘the approver’s story it must be 
borne in mind that it would be impossible 
to expect and indeed is not required that 
an accomplice should be confirmed in every 
detail of'the crime. Ifthis could be done 
jthe.evidence of:an accomplice -would not 
‘be necessary. or. essential tasthe ‘cases. 


To sum up -I would hold ihat so far ag 
the appellants, Jhanda Singh, Arur Singh 
and Sadhu are concerned there is sufficiént 
corroboration of the approver’s story 
-connecting them with the crime in the eyi- 
dence of Bantu supported by that-referred 
to and discusséd under s. (4),-(6) and (7) 
above. 
have recognized all the appellants when 
he saw them on the-.canal bank but.the 
identity of Jhanda Singh and Arur Singh 
would be fixed in‘his mind by the fact*that 
“these two appellants caught him by the 
earsand threatened him. As regards the 
participation of the other five appellants, 
there is only the evidence of Bantu in corro- 
boration of the approver and I hesitate to 
accept this in the absence of other materia] 
corroboration. Motivein the case of these 
five appellants is also not so. apparent and 


_ while there are strong suspicions against 


them the absence of the necessary corrobora- 


` tive proof makes it unsafe to convict them, 
sk would accordingly hold that the appellants, 


It is doubtful whether Bantu could. 
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Jhanda Singh, Arur Singh and Sadhu have 
been rightly convicted and I would 
confirm the - sentence of death in 
the case of Jhanda Singh and Arur Singh 


and commute the said sentence in the case, 


of Sadhuto one of transportation for life 
as he was only a minor actor in the affair. 
For the reasons given [ would accept the 
appeals of Dalip Singh, Teja Singh, Harya 
Darya and Jiwan and setting ‘aside their 
convictions and sentences acquit them and 
direct they be set at liberty. 
Bhide, J.—I agree. 
“ON. . Appeal party allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 84 of 1931 
February 1, 1933 
MUKERJI, J. 
SAILAJA RANJAN GUPTA AND oTHERS— 
DEFENDANTS—APPELLANTS 
: tersus eo 
RAM GOPAL DEY—P.a1ntirr— 
< RESPONDENT l 
‘Bengal Landlord and Tenant Procedure Act (VIII 
of 1869),s 27—Interpretaiion of—Surt by occupancy 
tenant—Forcible ejection=-Tenant relying on .his 
own title—Limitation for sutt—Whether governed 
by 8,27. A... 
A suit for recovery of khas possession of land 
‘based on illegal eviction stands -on very much the 
same footing as a suit instituted under s. 9, Specitic 
‘Relief Act. It isa suit of summary character and is 
saved from the -limitation- provided in s, 27, Bengal 
Landlord and Tenant Procedure: Act. _Consequently 
even though no such. suit is instituted as con- 
templated by-s) 27, the tenant who has been dis- 
possessed may well rely on his own title and on. the 
strength of that sue to recover possession of the land 
under the. provisions of the general Jaw, just in the 
same way as a person who has been dispossessed may 
-institute a suitto recover poss?ssion under the 
general law without taking recourse to the summary 
procedure provided by s. 9, Specific Relief Act. [p. 
382, col. 2, i | 
Where a | it by an occupancy tenant is based on 
hie title by inheritance and possession for 12 years 
and also on allegation of wrongful and illegal dis- 
possession the suit will not be barred although it 
mayebe instituted beyond a year from date of posses- 
gion. i 
C. A. against appellate decree of the 
Fourth Additional Sub-Judge, Sylhet, dated 


July 16, 1980. 

Mr. Hemendra Kumar Das, for the 
Appellant. 

Mr. Paresh Lal Shome, for the Respon- 
dent. i 

Judgment.—Some ofthe principal de- 
fendants are the appellants inthis ap- 
~- peal which has arisen out of a suit which 


- was instituted by the plaintiff for recovery 
. Of kkas possession of certain 
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on declaration of his Jote right theres 
to. The plaintiffs case was that such 
right had been acquired by him by 
inhsritance and by virtue of, his pcssession 
for over 12 years, His case was that the 
defendants were the landlords of the lands 
in suit together with other lands and that 
they had dispossessed the plaintiff. 

The plaintiff further alleged that upon 
such dispossession there were proceedings 
under s, 144, Criminal Procedure Code, in 
the course of which a compromise was en- 
tered into between the parties but that 
eventually the said compromise was not 
given effect to by the defendants, with the 
result that the plaintiff was obliged to insti- 
tute the present suit. Some of the defend- 
ants contended that they had no connection 
whatsoever with the suit land and they did 
not contest the plaintiff's claim. The con- 
testing defendants however alleged that the 
plamtiff’s predecessor was a chakran tenant 
in respect of the lands for a long series of 
years and used to hold the suit lands as 
tenant on a nominal rent. The plaintiff's 
title as tenant was disputed and it was fur- 
ther alleged that the Jands had been aban- 
doned and that thereafter possession . had 
been taken: by the-said defendants. Several 
issues were framed one of which was whe- 


‘ther the plaintiff-had his alleged title to the 
‘lands in suit and another was whether- the 


plaintiff was entitled to get khas possession. 
There were other issues also on the question 


-of ‘imitation, estoppel, maintainability of 


the suit and cn other matters. ‘The Courts 
below had decreed the suit declaring the 


“plaintiff's right of occupancy im=the suit 


lanas- and ordering that he would recover 
khas possession of the: same on eviction: of 
the defendants. In the appeal which the 
defendants have filed the only: ground that 
has been urged is the question of limitation. 
It bas been argued that in view of the prc- 
visions of s. 27, Act VIII, B. C. 1869, the suit 
must be regarded as barred inasmuch as it 
was a suit to recover the occupancy of a 
land instituted by a tenant against “his 
lanclord. The Courts below, it mey be said 
have overruled this contention. The grounds 


“upon which the said Courts have overruled 


the said contention were somewhat different 
the trial Court holding that the suit-was 
taken out of the purview of that section for 
three reasons: Firstly, because the land- 
lords contested about the origin of the 
plaintifi’s tenancy and that they denied in 
their defence the plaintiff's allegation of 
acquisition of title by inheritance from his 
predecessors; secondly, that although the 
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defendants had admitt6d the plaintiff's posses- 
-gjon they denied his occupancy ; and thirdly 
that the defendants in théir written state- 
‘ment had raised a. contention that the 
suit lands and some other lands did not 
form one holding as was alleged in the 
- plaint. The trial Court held that the case 
was one in which the declaration of plaint- 
ifs title was necessary. before it could be 
‘held that he was entitled to succeed in re- 
covering possession . from.. the defendants. 
The Subordinate Judge.differed from the 
Munsif as regards the grounds on which it 
should be held that the suit was not to be 
governed by the provisions of.s. 27, Act VIII, 
B. C. of 1869, but: held that upon the 
authorities it was clear that the section 
' aforesaid will apply only:to possessory suits 
-and not the suits in which a question of 
. title was involved. He therefore - disagreed 
with the Munsif in so far as the other rea- 
sons which the latter had . given were con- 
cerned -but held that the suit nevertheless 
was not barred because it could not be re- 
_garded as a mere possessory suit. 
Several decisions have been-cited on be- 
half of the.appellants in order. to establish 
the position that the present suit was a suit 
for recovery of occupancy of land’ which the 
plaintiff had instituted as against the de- 
fendants who were the landlords. It had 
‘been argued that what was alleged on be- 
half of the. defendants was that. the plain- 
tiff though previously he had been a tenant 
-in-respect of. the land, had abandoned it 
‘and the defendants therefore came to be in 
occupation of the same. These. being the 
- facts it hasbeen argued that the suit comes 
well within’.the words of s. 27, the said 
words being: war 
“All suits to recover the occupancy of any land, from 
which-a tenant has been ii.egally ejected by the 
oe entitled to receive rent for the same, shall 


6 commenced within the period of one year from the 
: date of jaccruing of the cause of action, and not after- 
waras, 

I am reading only that part of the section 
which is at all relevant for the purpose of 
the present suit. Now, it must be conceded 
that if the words to which I have just re- 
ferred be treated as laying a rule of limita- 
‘tion analogous to what is to be found in 
Sch. ILI, Art. 3, Bengal Tenancy Act, which 
‘says: 

Suits to recover possession of land claimed by the 
plaintifi as a raiyat or an under-raiyat have to be 
‘governed by two years’ limitation running from the 
date of dispossession,” s 
Then the appellants have a very strong case. 
In other words, if it can be maintained that 
any suit, no matter on what ground it may 

be based, the object of which is to recover 
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possession from a defendant who is the 
landlord anq which is instituts! by ths 
plaintiff who is a tenant, m it ke institute} 
in all circumstances, within one year from 


„the date of the cause of action, then the 


present suit, it is obvious, should be regard- 
ed. as. having been instituted’ beyond the 
time the law has prescribed for it.. That 


-however does not seem to me to be the in- 


-terpretation. that- is to be put.upon s; 27 
Act VILI of 1869. It is not necessary for the 
purpose of the present case to consider the 
other part of the :section and to find out, 
wether, a suit relating to such reliefs as the 


„other part-of the section contemplates, if it 


‘ig not instituted within one year from the 
date of the cause of action, will be main- 
tainable. or mot under the general law. 
Probably, such suits would not be main- 


‘tainable and would be treated as being en- 


tirely barred because it is difficult to con- 
ceive, of grounds’ other than those that are 
set out in the section itself as forming 
grounds for the reliefs which are dealt with 
in such other parts of the section. But go 
far as the recovery of occupancy land is 
concerned it is quite clear that a claim 
thereto may be based entirely upon an al- 
legation of an illegal ejectment by a person 
entitled to receive rent and it is also con- 
ceivable:-that apart from such illegal eject- 
ment ‘the tenant may plead his own title 
and on the strength of that ask that he 


. should be*put back in possession, .The view 


that has been taken by this Court, all 
along as regards the meaning to be attri- 
buted to-the words quoted above, seems to 
be this: that where a suit is based upon ah 


-allegation of” illegal eviction and for that 


reason the .sùit stands on very much the 
same footing as a suit instituted under s. 9, 
Specific Relief Act, it is a suit of summary 


character and such 4 suit is saved from the 


limitation provided in s. 27, Act VIII, B. O. 
of 1869. The necessary consequence of this 
interpretation would bethat even though no 
such suit is instituted as is contemplated . 
by s. 27, the tenant who has, been dispos- 
sessed may well rely on his own title and on 
the strength of that sue to recover posses- 
sion of the lands under. the provisions of the 
general law, just in the same way as a per- 
son who has:been dispossessed may insti- * 
tute a suit to recover possession under the 
general law without taking recourse to the 
summary, procedure provided by s. :9, 
Specific Relief Act. The reported decisions 


‘to which my attention bas been’ drawn 


seem to me to suggest that thisis the view 
that should be taken of 8.27, Act VIII B. C, 
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of 1869. So far as the present suit is con- 
cerned the tenant has not made the forcible 
eviction which he alleged in his plaint, his 
sole ground for the relief which he asked for 
inthe suit. He relied on his title by in- 
heritance, he relied on possession for 12 years 


as conferring on him a title to be in occu-- 


pation of the land and on the stiength of 
-these two assertions, as also on the allega- 
tion that he has been wrongfully and ille- 
gally dispossessed, he sought to recover pos- 
session. I cannot see how it can be said 
that such a suit was not maintainable or 
was time-barred even though it was insti- 
tuted beyond ayear from the date of dis- 
possession. Jn this view of the matter I am 
of opinion, that the Courts below were right 
in holding that the suit as framed was not 
barred by limitation. The result is that in 
my opinion the appeal fails and must be 
: dismissed with costs. 


N, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 7ot 
of 1933 

December 7, 1935 
NIAMATULLAH, J. 
BUDH SEN—Accusgbp — APPLICANT 
TETSUS 
EMPEROR-—Oprositz Party 
U. P. Prevention of Adulteration Act (VI of 

1912), s,4—Salé. of wheat flourmwired with barley 
-as pure wheat flour—Fact of amount of adulteration 
, being negligible or universally tolerated— Whether 
affects. conticlion—Technical offence, 

' Section 4, U P. Prevéntion of Adulteration Act, does 
‘not’ exempt from punishment a person who sells 
-as pure wheat four a flour which is not pure but 
contains some mixture of ‘barley, however. -slight. 
The fact that the amount of adulteration is negligi- 
ble or is universally tolerated may affect the gen- 
tence but cannot atiect the conviction. Where the 
only evidence of adulteration consists of the Chemi- 
cal Examiner’s report, which merely shows that 

barley. flour was detected in the wheat flour sold 

by the applicant, the offence cannot be considered 

to be otherwise than technica). i 

Cr. R. A. from anorder of the Sessions 

Judge, Aligarh, dated September, 9, 1933. 

Mr. L. M. Roy, for the Applicant. 
The Assistant Government Advocate, far 


the Crown. 

.Judgment.—Thisis an application for 
revision by Budh Sen, a dealer in wheat 
flour carrying'on business at Aligarh who 
has been convicted of an offence under s. +, 
U. P. Prevention of Adulteration Act (No. 
VI of 1912). ‘A Sanitary Inspector of the 
Municipal Board asked fora pice worth of 
| “pure wheat flour.” Tho uccused supplied 
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have a negligible precentage of barley flour. 
‘he Sanitary Inspector sent a quantity of 
the flour supplied to him for chemical exa- 
mination. It was found bythe Chemical 
Examiner that “it was not pure but contained 
a small proportion of barley flour. The re- 
port does not mention the proportion. It 
merely proves that it was not pure -wheat 
flour, as impliedly represented by the accus- 
ed. At the same timeit is possible that it 
contained no more than 1 percent. of barley 
flour. 

The learned Counsel for the applicant has 
contended before methat, according to the 
evidence in the case and the rules framed 
by the Local Chamber of Commerce, a cer- 
tain percentage of mixture of barley flour 
with wheat flour is common and even un- 
avoidable. This may or may not be correct. 
The fact remainsthats. 4 of the Act does 


- nos exempt from punishment a person who 


f 


sells as pure wheat flour a flour which is not 
pure but contains some mixture of barley, 
however, -slight. The fact that the amount 
of adulteration is negligible or is universal- 
ly tolerated may affect the sentence but 
cannot affect the conviction. The evidence 
produced by the applicant established no 
more than the fact that a certain amount of 
barley.is always mixed with wheat and is 
ground with it. As alreadystated this fact 


“will not make the act of the accused any the 
less an offence under s.4. ‘I:hold that the 


applicant was-rightly.convicted of an offen- 


.ce under's. 4 of the Prevention'of Adulte- 


ration Act. oe 
As regards the sentence, Lam clearly of 


-opinion that it is out of all proportion to the 


offence proved by the evidence in the case. 
The Magistrate has fined the applicant 


Rs. 75 besides ordering him _ to 
pay Rs. 15, Chemical Examiner's fee, 
Rs. 24-12 as costs of the prosecution. 
As already stated, the only evidence 


of adulteration consists of the Chemical 
Examiner's report, which merely shows that 
barley flour was deiected in the wheat flour 
sold by the applicant. In these circumstan- 


“ ges I think that the offence cannot be con- 


sidared to be otherwise than technical. ‘I 
reduce the fine to Rs. 10 maintaining the order 
of the Magistrate as regards payment of the 
Chemical Examiner's fee and the costs of 
the prosecution. | 


N, Application rejected. 
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_ BOMBAY HIGH COURT 
‘, First.Civil Appeals Nos. 434 and 435 of 
1926 | 
` September 16, 1932 
PaTKaR- AND Murray, JJ. 


HAMIDMIYA SARFUDDIN AND oraurs— 


PLAINTIFFs—APPELLANTS 
Versus 
NAGINDAS JIVANJI AND OTAERS — 
DEFENDANTS —RESPONDENTS 
Muhammadan Law—Wagqf—Alienation by muta- 
wali—Suit to set aside alienation-—Limitation Act 


(IX of 19034, Sch I, Arts. 134, 144—Adverse posses- 


sion —Possession of distinct trespassers — Tacking, 
legality of--Sale by mutawali—Part of the considera- 
tion found to be for necessity —Effect of—Khanka, 
meaning of—Attestation, if imports knowledge of 
contents of document— Mortgage and sale— Differences 
—Transfer of Property Act (IV of 1882), ss. 105, 58, 
dt—Serzes of mortgage transactions — Each mortgage 
redeemed on ils successor's execution—Limitation, when 
begins tõ rin. 

‘A mutawalz is not a trustee within the English 
meaning; of that word but a manager with certain 
powers over the property belonging to the founda- 
tion. Hs cannot be raid tobe a trustee with regard to 
the endowed property exceptas to the specific pro- 
perty proved to have been vested in him fora specific 
object and consequently a suit to set aside an 
alienation by a mutawali is governed by Art. 144 
and not by Art. 134, Limitation Act. In the case 
of a sale by the mutawalz, limitation wil! run from 
the date of alienation. Vidya Varuthi Thirtha v, 
got Ayyar (5), applied. [p. 398, col, 2; p. 390, 
col. 1. 

. An alienation by a mutawali which is not support- 
ed by any necessity is not binding on the institution. 

Where in the caseofa sale by a mutawali part of 
the consideration has been used for the psyment of 
4 valid debt, the sale must be held to be valid to 
that extent. Sucha-sale can be set aside only on 
the institution paying that amount to the aliense. [p. 
392, col 2.] ; i 
~ When distinct trespassers cannot be said tọ claim 
through each other, the possession of distinct- tres- 
passers cannot be tacked on in order to coastitute 
adverse possession, [p. 388, col. 2] 

Where there are a series of Mortgage transactions, 
each mortgage being redeemed onits successor's 
execution, time begins to run from the date of 
execution of each successive mortgage: and such 
alienations when not for a necessary purpose may be 
set aside, provided that adverse possession has not 
existed for more than l2years before suit. lp. 93, 
cols, 1 & 2.] 
` Akhankais a monastery or religious institution 
where dervishes and other seekers after truth con- 
gregate forreligious instruction and devotional @x- 
ercises. The khanka is usually under the governance 
of- the sıjjadanashin` who not only acts as the 


mutawali yor manager) of the institution and the. 


adjoining mosque, but also is a spiritual preceptor 
ofthe adherents Zoolekha Bibi v. Kunul: (4) and 
Piran v. AbdulKarim (7), referred to. [p. 388, col. 1.) 


. Mere attestation cannot necessarily import know- 
ledge of the contents of the document ; much less 
can it amount to a sanction of the alienation 
effected by the document. [p.-387,,col 2] ” 

In the case of a mortgage, the equity of red emption 
resides in the institution, and in one sense it resembles 
a permanent lease in that itis nota complete aliena- 
tion of the property. On the other hand under s, 105, 


a 
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Transfer of Property AGt, a lease is a transfer of 
the right to enjoy immovable property, while a sale 
under s, 54is a transfer of the ownership and under 
s: 63a mortgage isa transfer of an interest in specific 
immovable property. Sofarasit is the transfer of 
interest in immovable property and not merely 
transfer of the right of enjoyment of the property 
it lee an alienation by way of sale. [p. 392, 
col, 1. l 


F. A. from decision of the First Class 
Sub-Judge, Surat, in Special Regular Civil 
Suit Nos. 588 and 587 of 1924. 

Messrs. M. B. Dave, M. R. Jayakar and 
R. W. Desai, for the Appellants. 

- Messrs. G. N. Thakor, N. N. Mazumdar, 
H. V: Divatia and H. C. Coyajee, for the 
Respondents. 

Patkar, J.—These appeals arise out of 
Suits Nos. 588 of 1924 and 587 of 1924. 
Suit No. 588 of 1924 relates to two mort- 
gages:—(1) Ex. 160, dated October 31, 191%; 
in favour of defendants Nos.1,2 and 3 
for Rs. 15,000 passed by defendant No. 4 the 
mutawalt of the properties attached to 
the Juma Masjid andthe dargas of Nasi- 
ruddin and Abdul Hamid situated at 
Navsari; and (2) Ex. 159, dated March 17, 
1910, in favour of defendant No. 1 and 
father of defendants Nos. 2 and 3 passed 
by defendant No. 4 for Rs. 1,500. The 
companion Suit No. 587 of 1924 relates 
to asale deed dated July 31, 1918, for 
Rs. 6, 845, Ex. 124, passed by defendant 
No. 4 and his mother. The plaintiff is now 
appointed a mutawali of ihe waqf pro- 
perty and plaintiffs Nos. 2 and 3 are the 
trustees of the mosque in the Baroda terri- 
tory to which the wagf -relates. Defend- 
ants Nos. 1 tod are the mortgagees under 
the mortgage deeds, Exs. 159 and 160 in 
Suit No. 588 and defendant No.8 is an- 
other mortgagee of the equity of redemp- 
tion under Ex. 161, dated September 28, 
1916." The companion suit relates to 
the sale deed passed in favour of the 
alienee, Both the suits are for recovery 
of possession of the property described in 
the plaints and for redemption of the 
mortgages if they ateheld binding onthe 
wagf property. The” Masjid and the 
dargas-are situate at Navsari in the 
Baroda territory outside British India. The 
lands in suit relating to the wagf . are 
situated at Mogar inthe District of Surat, 
in Jalalpur taluka. The defendants con- 
tended that they are bona fide purchasers 
for value and the suit was barred by 
limitation. 

The learned Subordinate Judge held that 
the wagf was proved and that the pro- 
perties in suit related to the wagf and 
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the mortgages were invalid but Rs. 4,000 
out of the consideration for the sale. deed 


was fora necessary purpose, but he held : 


that as the mutawali defendant No. 4 
was removed from office by the Baroda 
Government in 1910, the suits were barred 
by limitation. On appeal it is contended 
on behalf of the appellants that the view of 
the lower Court onthe point cf limitation 
is erroneous. The respondents contended 
thatthe finding that the suit properties 
were wagf and that the alienations were 
invalid, was erroneous and also reliedon 
the plea of limitation. The questions there- 
fore, arising in the appeals are:—(1) 
whether the finding of the lower Court 
thatthe properties in suit related to waqf 
is correct and whether the alienations are 
invalid; and (2) if so, whether the alienees 
acquired title by adverse possession. The 
learned Subordinate Judge held that the 
mortgages, Exs. 159, 169 and 161 were 
invalid as they were not for a necessary 
purpose, but the sale in the companion suit, 
Tix. 124, was valid to the extent of Rs. 4,000 
borrowed for the purposes of the wadi. 
The sale deed is within 12 years béfore 
suit; the mortgage, Ex. 159 of 1910, is 
beyond 12 years before suit and the 
mortgages Exs, 160 and 161, are within 
12 years before suit which’ was filed on 
September 27, 1924. l l 

` The first question arising in the case ’ is 
whether there was a proper dedication to the 
waqf and whetherthe properties in suit 
related to the waqf. (After dealing with 
questions of fact, His Lordship proceeded). 
İt appears clear from these facts that the 
properties in suit were agreed by the 
descendants of the original grantees to be 
dedicated to the wagf, i. e. the Masjid and 
the dargas, and that defendant No, 4’s 
father was appointed sajjadanashin and 
muttawalt ofthe wakf property siluate 
at Mogar...I therefore, agree with the view 
of the lower Court that the wagf to the 
Mesjid and the dargas situate at Navsari 
in respect ofthe land in suit is clearly 
proved. I shall now deal with the several 
alienations with which we are concerned 
in this appeal and ‘also the previous 
alienations connected with the alienations 
in suit. 4524 bighas ofwhich a sanad was 
given in favour of the father of defendant 
No. 4 by Ex. 46, related to the wakf. It 
appears that the father of defendant No. 4 
concealed the fact that the Jand related 
to the wagf when he obtained the sanad in 
his name and as the grant to the waqf 
was not made by the British Government 
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or by any former Government, but was 24 
result of an agreement between the descend- 
anis of the original grantees, the sanad, 
Ex. 46, appears tohave .been made in 
the narmeof the father of defendant No. 4. 
It is clear however from the evidence that 
these lands at Mogar related to the waqf. 
The 4524 bighas consisted of three parts: 
(1) 3974 bighas: (2) 334 bighas; and (3) 245 
bighas. : 

I shall deal withthe alienations in res- 
pect ofthe first portion of the land con- 
sisting of 3974 bighas. The first document 
is Ex. 128, dated August 16, 1892, for 
Rs. 11,000. It refers to a previous mortgage 
of 1881-82 in favour of Shah Nagindas 
Jivan, manager of the shop of Shah Jivan 
Pragji.. The money is said to have been 
borrowed for satisfaction of Rs. 8.00) on 
the previous mortgage. of 1881-82 
and Rs. 2,890 to redeem the Navsari 
house and Rs. 110 for. stamp. . Ib 
does not appear that any portion of the 
amount was borrawed for the purposes of 
the Masjid orthe waqf. The mortgage was 
in favour of Jivan Pragji, the father of 
defendant No.l. The next mortgage in 
regard to the same plot of land is Ex. 197 
for Rs, 13,000 on November 12, 1900. The 
consideration is for payment of Rs. 12,600 
on account of the previous mortgage, 
Ex. 128, and Rs. 400 in cash. It is passed 
in favour of the same mortgagee Nagin- 
das Jivanji, defendant No. 1, by the father 
of defendant No.4. The next mortgage is 
Ex. 156 dated June 6, 1905, in favour of 
defandant No.1 for Rs. 2,200 by way ofa 
further charge. The amount is said to have 
been taken to pay off a mortgage in favour 
of another person, Panubhai Anupram and 
for payment of other creditors. There is 
no recital that the amount was borrowed 
for the purposes of the Masjid or the dar- 
gas. The property in Ex. 156 and 157 is 
391 odd bighas out of the 3974 bighas com- 
prised in the mortgage Ex. 128. The 
next mortgage is Ex, 158 by defendant 


No. 4 of October 20, 1906, after. the 
death of his father Nanumiya in 1901 
for Rs. 15,000 in favour of one Nem- 


chand Fakirchand who was related to 
defendant No..1 by marriage being his 
Vewat. Rs. 15,000 were borrowed for pay- 
ing off the previous mortgages in favour 
of defendant No. 1,: Exs. 157 and 156. 
The document, Ex. 158, is dated Octo- 
ber 30, 1906 and was registered on Octo- 
ber 27,1906 and the amount was paid off 
on October 27,.19C6, to, defendant No.1, 
The mortgages, Exs. 156 and 107, bear ens 
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dorsements of. payment dated October 27, 


1906.. The-next mortgage is. Ex. 160 dated 
October 31,1912, in favour of defendant 
No. 1, Nagindas Jivanji and as guardian 


of his minor nephews: defendant Nos. 2 and . 


3, for Rs. 15,000. Theamount is borrow- 


ed for paying the mortgage, Ex. 158 in. 
favour of Nemchand: The document, ‘Ex. 158,.. 


bears an endorsement of payment dated 


October 31, 1912. Exhibit 160, dated Oc- - 


tober 31,1912 for Rs. 15,000 in favour of 
defendant No. 1 and defendants Nos. 2 and 3 
is one of the mortgages, the subject-matter 
of Suit No. 588. It is within 12 years of 
the institution of the suit. The next mort- 
gage is Ex. 161 dated September 28, 1916, 
under which the equity of redemption is 
mortgaged to defendant No. 8 for Rs. 5,999. 
It is within 12 years of the institution of 
the suit and forms the subject-matter of 
Suit No. 588. The consideration is stated 
to be for payment of the debt and for 
the:expenses of the litigation in the Mulki 
Khata at Baroda. 

The second portion of the land: relating 
to the wagf consists of 334 bighas and I 
shall deal with the alienations relating to 
that portion. The first alienation is mort- 
gage, Ex. 126, passed by the father of de- 
fendant No. 4 on June 10, 1865, for Rs. 4,000 
in favourof Vallabh Lallu and Prag Khu- 
shall. The next mortgage is Ex. 125 dated 
May 28, 1893, by the father of defendant 
No. 4 in favour of Umedram Occhavram 
for Rs. 4,500, The amount was borrowed 
to pay off the mortgage in favour of Val- 
labh Lallu, Ex. 126. Exhibit 126 bears an 
endorsement of payment dated May..23, 
1898. The last alienation in respect-of this 
portion of the wagf land is Ex. 124, the 
sale deed passed on July 31, 1918-in fa- 
vour of the defendants in the companion 
Suit No. 587 by defendant No. -+ and his 
mother after the death of his father 
for Rs. 6,845. The previous mort- 
gage in favour of Umedram - Occhav- 
ram, Ex. 125, was satisfied out of ihe 
consideration money received from the de- 
fendants in Suit No. 587. The mortgage, 
Ex. 125, bears an endorsement of satisfac- 
tion dated August 2, 1918. 

i The 3rd portion of the: wagf . land of 
‘Mogar consists of the 244 bighas which was 
mortgaged on March 17, 1910, by Ex. 159, 
in favour of defendant No. 1 and the fa- 
ther of defendants Nos. 2 and 3-by defend- 
ant No, 4for Rs 1,500. Allthe three pieces, 
which I have referred to namely, 3974 bi- 
has , 335 bighas and 24% bighas with slight 
gariations in the area make up 4523 bighas 
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comprised in the sanad, Ex. 46, and. 
relates to the waqf. We are concerned 
in Suit No. 588 with the three mortgages, - 
Ex. 159 dated March 17,1910, with regard 


-to 244 bighas: and Ex. 160 and Ex, 161 in 


respect of 391 odd out of 3973 bighas, 
Ex. 160 dated October 31, 1912,in favour 
of defendant No. 1 and his nephews de- 
fendants Nos. 2 and 3,and Ex. 161 dated 
September 28, 1916, the mortgage of the 
equity of redemption in favour of defend- 
ant No. 8.- Suit No. 581 is therefore con- 
cerned with the three mortgages, Exs. 159, 
160 and 161, Ex. 159 being more than 12 
years before suit and Ex 160 and 161, 
being within 12 years before suit, and 
in Suit No. 587 we are concerned 
with the sale deed, in respect of 243 bighas, 
Ex. 124, dated July 31,1918 which is with- 
in 12 years before the institution of the 
suit. i ' 
_ Tt is not necessary to go into the ques- 
tion whether the mutawalis. could validly 
mortgage wagf property on the strength 
of a local custom in Broach and Surat 
Districts as held in Abas Ali v. Ghulam 
Muhammad (1) and Krishnarav Ganesh v. 
Rangrao (2). No such local custom 
has been alleged or proved in this 
case. I may refer in this connection to 
the case of Narayan v. Chintaman (3). It 
is alsosuggested that the attestation of the 
Kazi on some of the .mortgages would va- 
lidate the mortgages;,but it does not ap- 
pear whether the attestor signed in his 
capacity of a Kazi.’ Mere attestation can- 
not necessarily import knowledge of the 
contents of.the document ; much less can 
it amount to a sanction of the alienation. 
The learned’ Subordinate Judge held that 
the mortgages, Exs. 159, 160 and 161, were 
not effected for necessary purposes binding 
on the wagf and that out of the conside- 
ration ‘for the sale deed of Ex. 124 ks. 4,000 
were borrowed in 1865 for a purpose which 
was binding on the religious institution. 
The leaned Subordinate Judge held that 
the suit was not barred under Art, 194, 
Limitation Act, as defendant No. 4 or his 
father was not a trustee in whom the es- 
tate was vested and thatthe suit was not 
barred under Art. 144, Limitation Act, be- 
cause the several mortgagees, being tres- 
passers could tack on their possession td 
each other- and there was no continuoug 
adverse possession for more than 12 years 
ut’ held that the suit was, barred: by 

()1BHO R36, KA ae : 

Q4BHOR1, 

(3) 5 B 393, 
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limitation on the ground that defendant 
No, 4 wasremoved from the mutawaliship 
in the year 1910 by the Baroda Govern- 


ment by order of the Subha and his pos- 
Session was adverse for more than 12 


years and therefore both the suits were bar-. 


red by limitation as they were not brought 
within 12 years from the date when de- 
fendant No. 4 was removed from his muta- 
walliship by the Baroda Government. 

It appears from the partition decree, 
Ex. 101 of 1829, that the lands in suit were 
set apart for the purpose of the khanka 
and for the Masjid and the dargas of the two 
males and that defendant No. 4 was Saja- 
da or Sajjadanashin and also mutawalli. 
There is no evidence of maintenance of 
a khanka in the Burat District or in the 
Baroda territory. There is clear evidence 
as tothe existence of a Masjid and dargas 
at Navsari and the lands having been set 
apart for their use. Though a khanka may 
be in existence at the time. of the parti- 
tion deed, there is no clear evidence on 
the record to show that the khanka was 
continued in recent times. Defendant No. 4’s 
grandfather and his father and after- 
wards defendant No. 4 were sajjadanashin 
of the khanka and also mutwallis of the 
wagf properties. In Muhammad Hamid v. 
Mian Muhammad (4), after referring to the 
case of Virwya Vadthi Thirtha v. Balusami 
Ayyar(5), it was held that a sajjadana- 
shin had a larger right in the surplus in- 
come than the mutawalli but it did not 
mean that the whole income from the khanka 
was at the disposal of-the sajjadanashin. 
In the present case there is -no clear evi- 
dence of any maintenance of a khanka. A 
khanka is a monastery or religious institution 
where : dervishes and other seekers after 
truth congregate for religious instruction and 
devotional exercises. The khanka is usual- 
ly under the governance of the sajjadana- 
shin (one seated on the prayer mat), who 
not only acts as the mutawalii (or mana- 
ger) of the institution and the adjoining 
mosque, but also is a spiritual preceptor 
of the adherents. The origin and history 
of the shrines and dargas and the duties 
and functions of sajjadanashin and muta- 
walli have been described in the decisions 


- (4) 77 Ind. Cag, 1009; AIR 1922 P C384: 50I A 
92; 41 157 44M L J 149;32ML 152.970 WN 
301; 25 Bom. L R 660; 38 O L J 231; IP WR, 1993 


= tP 0). 


(5) 65 Ind. Cas. 1B ; AIR 1922P O 123: 48 IA 
302; 44 M 831: (1921) M W N 449; 41 M LJ 346: 
U P LR(P OC) 62; 15L W 7€; 30 ML T 66; 3 
T 245; 26 O W N 537; 24 Bom, L R €29; 10 A 
497 (P O). , 
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in the cases of Zooleka Bibi v. Kunul (6) 
and Piran v. Abdool Karim (T) approved 
by the Privy Council in Vidya Varuthi 
Thirtha v. Balusami Ayyar (5). 

In Vidya Varuthi Thirtha v. Balusami 
Ayyar (5), it was held that the endowments 
of a Hindu mutt are not conveyed in trust 
nor is the head of the mutta trustee with 


regard tothem, save as to Specific property 


proved to have been vested in him fora 
specific object and that Art. 134, 
Limitation Act would not apply 
and that the same rule applies to the 
endowments of Muhammadan religious 
institutions and to alienations made by the 
sajjadanashin or muttawali. There is no 
specific trust in this case, nor isit proved 
that any specific property was vested in 
defendant No. 4’s grandfather for a specific 
object and therefore Art. 134, Limitation 
Act, would not apply. ‘The article there- 
fore applicable to the present case is 
Art. 144, Limitation Act. 

The learned Subordinate Judge held that 
the different alienees were distinct tres- 
passers andthe possession of the previous 
mortgagees could not be tacked. Under 
Art. 144, Limitation Act, the starting point 
for limitation is the date from which the 
defendant’s possession becomes adverse, 
and according to the definition of ‘defend- 
ant in the Limitation. Act, ‘defend- 
ant’ includes a person from whom the de- 
fendant claims. The distinct trespassers 
could not be said to claim through each 
other, and therefore the possession of the 
distinct . trespassers could not be tacked 
on in order to constitute adverse possession. 
The defendant therefore cannot take ad- 
vantage of the possession of others before 
him unless they are persons from whom he - 
derives his title: See Ramachandra Balwant 
v. Balaji Ganesh ‘8) and Kumar Basanta 
Roy v. Secretary of State (9). 

It is urged on behalf of the appellants, 
relying on the decision in the case of 
Ramayya v, Kotamma (10), that adverse 
enjoyment of immovable property for over 
12 years, whether by a single person or 
by several persons in succession, even thou gh 

(6) 6 Bom. L R 1058, 

(7) 19 O 203, 

(8) 59 Ind. Cas, 805; AI R 1921 Bom. 48; 45 B 570; 
22 Bom, L. R 1452, 

(9) 40 Ind. Oas. 287; AIR 1917 PO 18; 447 A104; 
440 658; 1PLW 593; 32 ML J 505; 21 OWN 
642;15A LJ 39; 25 OL J 487; 19 Bom. LR 480; 
19 7) M WON 48; 6 LW ING; 22M L T310 
(10) 67 Ind, Cas. 246; A IR 1922 Mad, 56; 45M 
at (1922) MW N 132; 30 M L T 143; 42 MLJ 


1934 
they do not claim from one another, pro- 
vided it is continuous and without a break 
bars the true owner under Art. 142, 'Limi- 
tation Act. It appears from the evidence 
in the case that the mortgages effected by 
defendant No. 4’s father were redeemed by 
him and subsequent mortgages were effect- 
ed. Similarly defendant No, 4+ redeemed 
the previous mortgages and effected su bse- 

‘quent alienations and paid off the previous 
mortgages. lt was held in the case of Mohesh 

‘Lal v. Mohant Bawan Das (11) that it must 
be presumed, in the absence of an express 
intention to the contrary, that when one, 
claiming to be the owner ofan estate, borrows 
money to pay offa mortgage, there being 
no intermediate encumbrance, he intends 
to extinguish it and it was observed at 
P. 71* as follows: 

“Although the money was paid by the plaintiff's 
-gumasta to Luchmi Narain’s estate, it was paid with 
money borrowed from the plaintiff by Mungal and 
for which Mungal was liable tohim. The mortgage 


Was thereforo paid off by Mungal and not by the 
plaintiff,” 


It is clear therefore, having regard to 
the evidence in the present case, that the 
previous encumbrances were paid off by the 
then mutawali by borrowing money on 
Subsequent mortgages and the previous 
mortgages were extinguished and therefore 
it cannot be said that there were several 
trespassers in succession continuously and. 
without a break for more than 12 years. 
It is therefore unnecessary to examine the 
case of Trustees Agency Co. v. Short (12) and 
Willis v. Earl Howe (13) on which the deci- 
sion in Ramayya v. Kotamma (10) is based. 
I think that Art. 142 does not apply to the 
facts of the present case. As defendant 
No. 4 wasa mutawalt, i. e., manager of 
the religious institution and was not a 
person in whom the property has vested in 
trust, it would follow, according to the 
decision in Vidya Varuthi Thirtha v. 
Balusami Ayyar (5), that the Article appli- 
cable is not Art, 1384, but Art 144, Limita- 
tion Act. : | 

Thè learned Subordinate J udge held that” 
the possession of defendant No. 4-after 1910, 
the date of the decision of the Subha at 
Navasari, was adverse.and the suit not 
having been: brought within 12 years 
from the decision of the Subha on J anuary 
8, 1910, the claim is barred by limitation, 

(11) 9C 961; IOIA 62; 13 OL R 22]; 4 Say 424: 
7 Ind. Jur 382 (P C). 
. (12) (1°88) 13 App Cas. 193; 58 L JPC 4; SOL T 
677; 37 W R 433; 53 J P 139, 

(13) (1€93) 2 Oh. 545; 62 L J Oh. 695; 2 R 427; 69 
L T 358; 41 W R 433, AÉ Pip a ee te 
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The learned Judge at one place stated that 
the suit was not barred by Art. 144, Limita- 
tion Act and at another place held that it 
was barred by Art. 144, Limitation Act. 

As I understand the reasoning of the 
learned Subordinate J udge, he was of opi- 
nion that the suit was not barred under 


“Art. 144 by adverse possession on the part 


of alienees, but was barred by adverse pos- 
session of defendant- No. 4 after he was re- 
moved from office on January 8, 1910. It 
is difficult to support the reasoning of the 
learned Subordinate J udge on this point, 
Under Ex. 130 defendant No. 4 wag not 
removed from his position. The order gave 
him locus penitentie andif he passed a 
kabuliyat he was to be restored to possession; 
otherwise plaintiff No. 1 was to pass a 
kabuliyat and take possession of the prop- 
erty. The order of the Huzur, Ex, 133, was 
passed on June 16, 1913 and it appears 
from the facts which I have already men- 


‘tioned, that defendant No, 4 applied to the 


Subha by Ex. 119 and’ agreed to accept the 
management and did not set up any ad- 
verse claim and admitted that he was a 
mutawalt from his ancestors. The Subha 
allowed him to continue in possession till 
August 4, 1916, when he was finally remov- 
ed and plaintiff No. 1 was put in possession 
in 1917. i | 
Even assuming that defendant No. 4's 
adverse possession commenced from 1910 
by the order of the Subha, there was a 
break in the adverse possession as he passed 
a kabuliyat and admitted the title of the 
mosque and was allowed to continue ir: 
possession‘from 1915 to 1916 and afterwards 
the possession was given to plaintiff No. 1. 
I think however that the Baroda order did 
not and was not intended to affect the 
property in Mogar in British India. Subse- 
quently proceedings were taken in respect 
of the properties in suit No. 19 of 1919 
before the District Judge of Surat and de- 
fendant No. 4 was removed from office on 


December 14, 1920, by Ex. 63 and the order 


was confirmed by the High Court by Ex. 64 
on November 7, 1922. Therefore so far ag 
the property in suit situate at Mogar in 
British -India is concerned, it cannot be 
held that defendant No. 4 was removed 
from his office before 1920 and the suit was 
brought soon afterwards in 1924. The 
reasoning of the learned Judge therefore. 
on this point cannot, in my opinion, be ac- 
cepted. The next question: is whether the 
claim of the religious institution is barred, 
by adverse possession of the alienees. It ig 
contended on behalf of the appellants that 
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the claim isnot .barred by adverse posses- 
sion on the ground that defendant No. 4 
was removed from office so far as the Mogar 
property was concerned in 1920 and the 
sult is brought within 12 years from that 
date and jreliance has been placed on the 
decision in the case of Vidya Varuthi v. 
Baiusami Ayyar (5). On the other hand it 
is contended that ‘adverse possession 
commenced not from the removal from the 
office of mutawali or from his death but 
fromthe date of the alienation; and reliance 
is placed onthe decision in the case of 
Damodar Das v. Lakhan Das (14). 


By Act I of 1929, 5. 10 of the Limitation 
Act has been amended and new Arts. 48-B. 
134-A, 134-B and 134-C, have been enacted, 
but the present case is governed by the 
Limitation Act before it was so amended. 
Article 144 was applied in the alternative 
in the case of a sale by a hereditary mana- 
ger of a religious foundation in the case of 
Gnagasambanda Pandara Sannadhi v. 
Velu Pandaram (15), which related to a sale 
of hereditary right of management and 
transfer of endowed property. The view of 
applicability of Art. 144 and commence- 
ment of adverse possession from the date of 
alienation was re-affirmed by their Lord- 
ships of the Privy Council in Damodar Das 
v. Lakhan Das (14). Limitation was held 
to run from the date of the alienation under 
Art. 144, Limitation Act. An attempt was 
made by Das, J., to reconcile the apparent- 
ly conflicting views in the above Privy 
Council decisions in the case of Ramrup 
Gir v. Lal Chand Marwari (16), by suggest- 
ing that limitation would run from the date 
of the alienation when the mahant is only 
the representative and manager of the idol, 
the act of the alienation being a direct 
challenge upon the title of the idol; but 
where the title is in the mahant or shebait, 
the act ofthe alienation is not a challenge 
onthe title of the idol and there would be 
no adverse possession so long as the person 
making the alienation was alive. The dis- 
tinction so drawn by Das, J., does not 
appear to have been definitely adopted by 
the Privy Council when the case went up in 
eappealin Lal Chand Marwari v. Ramrup 


(14) 7 Ind, Cas, 240; 37 O 885;371 A 147; 14 OWN 
889; 120 LJ 110; (1910) M W N 303-7 ALJ 191: 
‘8M L T 145; 20M L J 624: 12 Bom, L R 632 


(P O 
/15) 23 M 271; 27 I A 69; 7 Sar. 671; 40 W . 
10M t J 29; 2 Bom, L R 597 (P C) ca 
nd. Oas. 401; A ÍR 1922 Pat, 243: 
415;3P L 'T 352, aha Pee 
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ce (17). It was observed as follows at p. 
¥ 


“‘Whether in other words the case is governed by the 
decisions of which Damodar Das v. Adhikari Lakhan 
Das (14) may be taken as the leading authority; or by 
the line of authority of which Vidya Varuthi Thirtha 
v. Balusami Ayyar (5) may be taken as typical their 
Lordships, while not pronouncing upon it, have given 
very careful consideration to this interesting and 
difficult question Upon it they say no more than this; 
that they must not be tuken to accept the view 
with reference to it propounded by the High Court. 
So far as they are concerned the question remains 
entirely open to be determined when it arises.” 

Till the matter is finally decided by the 
Privy Council the question is still open. 
Various lines of reasoning were adopted 
by the different High Courts to reconcile 
the cleavage of opinion reflected in the 
two Privy Council decisions. In Manindra 
Narayan Roy v. Sarat Chandra (18), the 
distinction between a permanent lease 
and asale was emphasized and the deci- 
sion in Vidya Varutii’s case (5), was con- 
sidered as confined to a permanent lease 
on the ground that the possession of the 
lessee cannot be adverse so long as the 
tenancy continues and it isonly when the 
tenancy comes to an end that the posses- 
sion of the lessee becomes adverse, and 
such a rule cannot be applied rin the 
case of a gale. In Rama Reddy v. Ran- 
gadasan (19), it was held that Art. 144 
did not apply to a case of alienation by 
a trustee where the alienee derived posses- 
sion from the trustee, and that consequ- 
ently the suit could not be barred by 
limitation on the ground that an idol or 
a math is under a perpetual disability 
and ‘that prescription does not run against 
a person who is unable to act and an idol 
is entitled to some protection if it happens 
to be represented by a person who cannot 
and will not act in the interest of the 
idol. The theory of an idol being a 
perpetual minor or under a permanent 
disability has been criticized by the 
Allahabad High Court in Chitar Mal v. 
Panchu Lal (20), and there is considerable 
force in the criticizm disclosed in that judg- 
ment. 


In Naurangi Lal v. Ram Charan Das 
(17) 93 Ind, Cas, 260; AI R 1926 P 09; 53 I A 24; 
5 Pat, 212; 2t AL J lo’; (1926) M W Nz03;7P LT 
163;43, O L J 249; 50ML J 2§9;3 OW N 335; 
300 W N721; 28 Bom. L R885; 42 T L R 159 


(P O). 

(18) 95 Ind. Cas. 644; A I R 1926 Oal. 913; 430 LJ 
394; 30.0 W N 740. 

(19) 96 Ind. Cas. 371; A I R 1926 Mad. 769; 49 M 
543; 23 LW 657; 50ML J569. 

(:0) 93 Ind, Cas. 652; A I R 1926 All, 392; 48 A 348; 
24 ALJ 351. 
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(21), the case of- Vidya Varuthi Thirtha 
v. Balusami Ayyar (5) was considered to 
be confined to a case of a lease and it 
was held that a distinction must be drawn 
between a permanent lease and a sale, 
and that where a mahant or a shebait 
completely transfers an endowed property 
to a stranger, the.period of limitation for 
a suit to recover that property begins to 
run from ‘the date of the alienation, when 
the possession of the alienee becomes 
adverse to the idol or math under Art. 144. 
This view derives support from the judg- 
ment of Lord Buckmaster in Subbaiya 
Pandaram v. Mahamad Mustafa Maracayar 
(22), where the argument that the period of 
limitation begins to run afresh as each 
new trustee succeeds to the office, based 
on the decisions of the Privy Council in 
Ishwar Shyam Chand Jiuiv Ram Kanari 
Ghose (23) and Vidya Varutht Thirtha v. 
Balusamt Ayyar (5), has been answered 
on the ground that those cases related to 
the effect of an attempt on the part 
of a trustee to dispose of the property 
by a permanent mukarrari lease and it 
was remarked that in the case of a per- 
manent lease the possession given in the 
life-time of the trustee was not adverse 
and upon his death the succeeding trustee 
would be at liberty to -institute proceed- 
ings to recover the estate and such an 
argument has no relation to cases where 
the property had been acquired under an 
execution sale and possession retained 
throughout and it was further observed 
that there was little difference in principle 
between a transfer under an adverse 
execution and a sale by the trustee himself, 
and that Art. 144 covered the exact 
case. ; 
In Abdul Rahim v. Narayan Das Aurora 
(24), ‘which related to a mortgage by the 
former mutawali, it was contended that 
the mortgagee was entitled to have a 
charge declared on the portion of the 
property which was settled for the benefit 


of the settlor’s family and it was heid 

(21) 127 Ind, Oas. 817; A I R 1910 Pat, 455; 9 Pat. 
885; 11 P L T 403; Ind, Rul. (1930) Pat.-721, 

(32) 74 Ind, Oas. 492; AIR 1923 P O 175; 50 I A 
295; 46 M 751; 21 AL J 730; 45M LJ 588; 25 Bom, 
L R 1275: 18 L W 90?; (19:5) M WN 65; 230 WN 
493, 2 Pat. LR 104; 33 M L T 2t5; 40 O L J 20 


) 
(24) 71 Ind. Qas, 646; A I R 19?3 P O 44; 50 

. 84.500 3:9;17.L W 509; 32 M LT 153; 44 M 
624: 25 Bom. L R 970; (1923) M W N 441; 380 

242; 28 O W N 12] (P 0). am 
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that the whole mortgage’ failed and no 
part of the property heid in wagqf is 
chargeable . and on the question of limita- 
tion it was held as the former mutawali 
was in possession within 12 years before, 
the claim was not. barred. It was found 
in that case that the mortgagee did not 
get possession and as the mortgagor, the 
former mutawali was in possession within 
12 years before’ suit, the suit was not 
barred by limitation. It would, therefore, 
follow that different considerations would 
prevail if the mortgagee trom the former 
muttawali .had obtained. possession for 
more than 12 years before suit. It ap- 
pears that as manager ths: muttawali has 
a right to letlands. by .a yearly lease or 
by a permanent lease and the tenant, 
whether for a period or in perpetuity, cannot 
during the life-time of the manager of a 
religious institution set up an adverse 
title when he pays rent to the manager 
and the possession of suck atenant cannot’ 
be adverse till the death of the manager 
or his removal from office. In the case 
of a sale’ different considerations’ arise.. 
From the ,date of the alienation the prop- 
erty is lost to the institution. and there 
is no conduct on the part of the alienee 
which would indicate that his possession 
is on- behalf of the institution as in the 
case of a. permanent lessee who admits 
the title of the institution, by payment of 
rent to the manager. Therefore, in the 
case of a permanent lease limitation 
would not run ugtil the death of the 
manager or until his removal. I think, 
therefore, that in the case of a sale by 
the mutawali the limitation would ruo from 
the date of the alienation. 
[na Appeal No. 434 of 1925 wə have to 
deal with three’ mortgages, Exs. 159, 160 
and 161, dated March 17, 1910, October 
31 1912, and September 28, 1916, respec- - 
tively. In the companion Appeal No. 439 
of 1926, we have to deal with the sale 
deed, Ex. 124, dated July 8l, 1918. The 
finding of the lower Court with regard 
to the morigages, Exs. 109, 160 and 161, 
is that they are not for necessary purposes, 
binding on the institution. ‘Exhibit 199, 
dated March 17, 1910, is more than 12 
years before the date of the institution 
of the suit, while Exs. 160 and 161 are 
within 12 years before suit. As I have 
already held, the new morigages were fresh © 
transactions though the money. borrowed 
went in payment of the previous _ 
gages which were extinguished. The 
question, ‘therefore, is whether, ` a morta. 


mort- ° 
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“gage stands in the same- position as a 
sale or a permanent lease so far as the 
power of the manager of a religious in- 
stitution is concerned. In the case of a 
mortgage, the equity of redemption resides 
in the institution and in one sense it 
resembles a permanent lease in thatit is 
not a‘ complete alienation of the property. 
On the other hand under s. 100, Transfer 
of Property Act a lease is a transfer of 
the right to renjoy immovable property, 
while a sale under s. 54 is a transfer of 
the ownership and under-s. 68 a mort 
gage is a transfer of an interest in specific 
immovable property. So far as it is the 
transfer of interest in immovable property 
and not merely transfer of the right’ of 
enjoyment of the property, it resembles an 
alienation by way of sale. 

A distinction is drawn by the J udicial 
Committee between a sale or an absolute 
assignment and a permanent leage for 
purpose of adverse possession in respect 
of watan lands in the case of Madhavrao 
Waman v. Raghnath Venkatesh, (25), 
According, however, to the . decision of 
the Full Bench in Bhavrao v. Rakhmin 
(26), there is no distinction between aliena- 
tions by way of mortgages and sales- for 
the purposes of adverse possession in a 
suit for partition of joint family property 
and it was observed as follows (p. 141):# 

“Nevertheless his exclusive possession does not 
on that account cease to be adverse, He, entering 
48 owner, his possession must, we think necessarily 
be adverse to the true owners. Adverse poseession 
depends upon the claim or title/ under which the 
possessor holds and not upona consideration} of the 


question in whom the true ownership is vested— 
whether in a single person or in many jointly,” 
According to the decision in Ramchandra 
Venkajiv. Kallo Devji (27), which relates 
to mortgage of watan land, a mortgagee 
from a mutawali or manager ofa religious 
institution would remain a mortgagee, 
and would acquire by adverse possession 
the limited interest to which he 18 entitled, 
namely, that ofa mortgagee. Theadverse 
possession, in my opinion, would. com- 
mence, as in the case of a sale, from the 
date of the mortgage. Ithink, therefore, 
that the mortgage, Ex. 159, dated March 
17, 1910, is binding on the institution as 
it is more than 12 years before suit, and 
ie plaintiffs cannot recover Possession of 
the property without’ paying the amount 
(25) 74 Ind Oas 362; AI B 1923 P O25;501A 
255; 478.798; 25 Bom. L R- 1005; (1923) M W N 669 
$3 MiL T 389; 2BOWN #57; 20L W 248: 47 MT 
J 248 (P -C)... 
*(26)'23 B137 7 
(27) 30 Ind.-Cas; 398:'39: 
- “Page of 23 B.—[ Ed, | 
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secured on the mortgage. With regard 
to Ex. 160, dated October 31, 1912, it is 
within 12 years before the institution 
of the suit and I agree with the find- 
ing of the lower Court that the mort- 
gage was not effected for a necessary 
purpose. It is not binding on the insti- 
tution on the ground that it is not supported 
by necessity and also on the ground 
that it is not validated by lapse of time 
under Art.144, Limitation Act. The third 
mortgage, Ex. 161, dated Septem- 
ber 28, 1916,is merely a mortgage of the 
equity of redemption to defendant No. 8 
who had not possession of the property. It 
is found that itis not supported by any 
necessity and is also within12 years before 
suit, lt is therefore not binding on the 
institution.. 

In the other suit, No. 587, the sale deed; 
Ex. 124, is dated July 31, 1918 and is in 
respecti of 334 bighas. The sale deed is 
within 12 years before suit and therefore the 
defendant in that suit cannot claim to have 
acquired title by adverse possession, The 
learned Subordinate Jud ge however, relying 
on the evidence of the father of defend- 
ant No, 4, Ex. 121, held thatthe mortgage 
Ex. 126 dated June 10, 1865, for Rs. 4,000, 
was binding on the institution. The mort- 
gage, Ex. 126 of June 10, 1864, in favour 
of Vallabh Lallu and Prag Khushal for 
Rs. 4,000 was satisfied on May 28, 1898, by 
borrowing money from Umedram Occhavram 
in whose favour the morigage, Ex. 125, was 
passed by defendant No. 4's father on 
May 28, 1898, which remained unpaid till 
August 2, 1918, when the sale deed Ex. 124. 
was passed. Itis very difficult to rely on 
the evidence of defendant No. 4’s father in 
Ex. 121 when he stated that the money 
was borrowed by Ex. 126 for the purposes 
ofthe Masjid and the darga, when a similar ; 
statement of defendant No. 4's father with 
regard to the mortgages in respect of 3974 
bighas was disbelieved by the lower Court. 
It is difficult to rely on the statement made 
by the same witness in respect of the 
mortgage, Ex. 126, when he is disbelieved 
in respect of the other mortgages, 
Exs. 128, 156, 157, 158,160 and 161. Tf the 
evidence of defendant No. 4’s father is true 
that themortgage Ex, 126, was effected. 
for a necessary purpose, the sale-deed ofthe 
defendant in suit No. 587 mi ght be set aside 
as being within 12 years, but as the consi- 
deration. money. for the sale deed went 
In Jiquidation of the mortgage, Ex. 125, 
whichin its turn satisfied the mortgage, 
Ex. 126, the alienee would be entitled to 
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recover the amount of Rs. 4000. But I 
feel a diffculty- in believing defendant 
No. 4’s father on this point when the learned 
Judge disbelieved him with regard to the 
other mortgages. There is however an- 
other point on which the defendant in suit 
No. 587 is entitled to succeed.: With regard 
to the 3973 bighas the several mortgages, 
Exs. 128 156, 157, 158 and 160, were 
effected each within 12 years of the preceding 
one and therefore none of the mortgagees 
had acquired a title by adverse possession, 
The mortgage, Ex. 161, dated September 28, 
1916, was within 12 years before suit and 
was merely a mortgage of the equity of re- 
demption, The mortgage, Ex. 159 relating 
to 243 bighas is dated March 17, 1910 and 
is beyond 12 years of the institution of the 
suit. I have therefore held that'it is bind- 
ing on theinstitution. All the mortgagees 
with regard to the 3971 biyhas had not 
acquired adverse possession of the limited 
interest of amortgagee. But the mortgage 
Ex. 126, in suit No. 587, relating to 331 
bighas was passed on June 10, 1865 and it 
was not paid off by defendant No. 4’s father 
till May 28, 1898. The mortgagee was in 
possession for nearly 33 years and even 
if Ex. 126 be considered to have been exting- 
uished by the subsequent mortgage, Ex. 125, 
passed on May 2™, 1898, the mortgagee 
Umedram Occhavram was in possession for 
nearly 20 years till July 31, 1918, when the 
Sale deed, Ex. 124, in favour of the defend- 
ant in suit No. 587 was passed. 

- It is to be noted that after the mortgage; 
Ex. 125 was passed by defendant No. 4's 
father on May 28, 1898, defendant No. 4’s 
father died in 1901 three years thereafter, 
and defendant No. 4 succeeded as a 
mutawait, and even taking the decision in 
Vidya Varuthi’s case (5) to apply to an 
alienation other than a permanent lease, 
defendant No.4 did not sue within 12 years 
after he came into powerjin 1901 as the muta- 
walt toset aside ¡the mortgage effected by 
his father. The mortgage therefore in my 
opinion, became binding on the religious 
institution either on the ground that: 12 
years had elapsed from the date of the 
alienation or from the death of the manager 
who ‘effected the mortgage. The mort- 
gage, Ex. 125, being binding on the in- 
stitution, the sale deed, Ex. 124, dated 
July 31,1918, which was effected to pay 
off that mortgage, must be upheld to the 
extent ofthe debt created by the mortgage, 
Ex. 125, which was for Rs. 4,500 and 
which had become binding on the institution 
by lapse of time, J think therefore that 
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the plaintiffs cannot recover possession of 334 
bighas covered by the sale deed, Ex. 124, 
dated July 31,1918, without paying off the 
amount of Ks. 4,500 due on the mortgage 
Ex. 125. 

The result therefore is that in appeal 
No. 434 of 1926 in suit No. 588 of 1924 1 
would reverse the decree of the lower Court 
and allow the plaintiffs possession of 390 3-4. 
bighas out of 3974 bighas,. and set aside 
mortgages Exs. 160 of October 31, 1912, 
and 161 of September 28, 1912; but with 
regard to the 24 bighas covered by the 
mortgage, Ex. 159, dated’ March 17, 1910, 
1 would allow the plaintiffs’ to recover pos- 
session - of the property on payment of 
Rs. 1,500, the amount due on the mortgage 
within six months from thisdate and in de- 
fault the right of redemption will be .for 
ever barred. Having regard to the diffi- 
cult question arising in the case, I would 
order each party to bear his- own costs 
throughout. In appeal No. 435 of 1926 
in suit No. 587 of 1924, I would reverse 
the decree of the lower Court-and allow the 
plaintiffs to recover possession of the 334 
bighas from the defendant purchaser under 
the sale deed Ex. 124 on payment to him of 
Rs. 4,500 due on the mortgage, Ex. 125, 
dated May 23, 1898, within six months from 
this date, or in default the right of redemp- 
tion will befor ever barred. Each party to 
bear his own costs throughout. , 

Murphy, J.— The suit was filed by th 
mutawali and trustees: of a Muhammadan. 
waqf, having been appointed by the Dis- 
trict Court of Surat, to recover certain 
immovable property situated in the village 
of Mogar in the Surat District and alleged. 
to have formed part of the original wagf 
and to have been improperly alienated by 
the late mutawali, or his son defend- 
ant No. 4, and now to be in possession of 
the other defendants. The only real issues 
are, whether or not, the property claimed 
formed part of the waqf and if it did, 
whether the suit is in time, or not, as regards 
any orall of the property. x 

The specific facts are the following :— . 

The villages of Mogar and Nasirpur were 
alienatéd by the Mogul Emperor Alamgir in 
1668 in favour of the family of two:celebrated 
saints and have been held by the family ever 


since. A sanad was granted by the British. - 
Government in recognition of the -grant.:in -` 
1874 and this is one in personal inam, a `. 


form of tenure which allows .of alienations 


by the owners. There is no ‘soveréign’grant, | 


of a wagf, and the one.we are concerned 
with is a private dedication by the members 
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of the alienees’ family. Thereis no docu- 
ment but the dedication is said to have 
been prior to 1807 and is connected with 
the services of a mosque and two dargas at 
Navasari in Baroda State. The Baroda 
authorities first took action in the matter 
in 1910 and since then a muttawali has 
been appointed for the property of the 
foundation at Navasari and also a committee 
to manage it. The British India suit, 
which ended in the deposition of the same 
mutawali, defendant No.4 was filed in 
1919 and finally decided by this Court 
in 1922. The mutawallt and committee 
are the same as theones appointed by the 
Baroda State. This suit was filed on 
September 29, 1924, by that mutawalla 
and committee. The learned Subordinate 
Judge's important findings are:—(1) that the 
suit properties have been proved to be wagf, 
(2) thatthe suit alienations are not valid 
and binding on the plaintiffs but that the 
suit is time-barred. Thesuit was according- 
ly dismissed. Appellants’ main point. was 
the one they had failed on, that of limita- 
tion but Messrs. Thakor and Coyajee for 
the respondents supported the decree also on 
grounds which were found against them in 
the Court below. It is therefore necessary 
again to decide both the main points in the 
suit. There are to begin with certain 
difficulties in identification. The village 
has never been surveyed and there are no 
land records and there isno map based on 
any real measurements. The area given are 
approximate bighas. The description in 
the plaint is by approximate areas and 
boundaries andtenants’ names and occas- 
jonally a field name. ‘The descriptions in 
the mortgage and sale deeds are similar. 
The earliest document is the Emperor's 
grant and is not of a waqf but one for 
maintenance and the Government sanad 
correspondingly one of a personal inam. 
The wagf if any was as it could be 
created by the alienees. The earliest 
mention of it is in a document of 1807. 
This is executed by one Malek Abas son, of 
Malek Ishak who acknowledges the receipt 
of “the khanka and wagf land of Mogar” 
and undertakes properly to expend 
its revenue, The next document in 
time is Ex.101 of 1829. This is really 
a consent decree dividing the inam lands 
into three principal shares and allotting the 
liabilities of the family for its debts. Its 
importance in the case is that it mentions a 
large, though not further defined area as 
khanka a word not synonymous with waqf 
but implying a wagf of a special kind. It 


HAMIDMIYA V., NAGINDAS 


148 IC 


is really by a process of reasoning on the 
basis of this document that the identity of 
the land is made out. The third document 
is of 1833 and is also an agreement between 
the owners of the village. It again mentions 
the khanka. The fourth another agree- 
ment of 1853, when Hajimiya relinquished 
his share of the khanka land and the whole 
of 1t8 management was handed over to de- 
fendant No. 45 grandfather. Nanumiya, 
defendant No. +s father appears to have 
been the manager from 1865 till he died in 
1801. In 1887, there was a suit against him 
in the Navasari Court, for accounts in which 
it was alleged that waqy property had been 
alienated and he was examined but in the 
erd the suit was withdrawn. It appears 
that Nanumiya and probably his pre- 
decessors before him as well as his successor 
after him had been treating the family 
waqf property as their own and had been 
encumbering it for their private debts. The 
proceedings of 1887 were however in 
Baroda as were those which began in 1910. 

The importance of these proceedings of 
1610 onwards in Baroda State has I think 
been unduly exaggerated in the present 
suit. The reason is that the foundation in 
the interests of which the land at Mogar 
was dedicated to waqf is at Navsari in 
that State and all there is in British India 
is the land the income of which should be 
spent on the mosque at Navasari. In these 
circumstances the mutawali or sajjadanashin 
was naturally single and managed in theory 
beth the land in British India and the 
mosque and its property in Navasari. In 
reality he had so a dual office as mutawalle 
of the land in British India to be managed 
in the interest of the foundation in 
Baroda and the duties of his office in Baroda. 
But when it comes to legal proceedings the 
Baroda writ does not except by a special. 
procedure run in ‘British India and tice 
versa and consequently the deposition of 
defendant No. 4 as mutawalt in Baroda 
could not in law, as the learned Subordinate . 
Judge seems to think have a like effect 
on his office and duties in British India of 
which he was not deprived in the due course 
oflaw till the final decision of the suit of 
1919 in 1922. On this point the learned 
Subordinate Judge seems to me to have 
missed the significance of another important 
fact, The Baroda proceedings were even in 
the first instance, only a qualified deposition. 
Defendant No, 4 was re-admitted as mut- 
awali on entering into certain ‘under- 
takings in 1915 and wasin possession of’ 
the office for at least a year and was then’ 
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again expelled. This incident also has a 
bearing on the question, though in my 
view not an important one for the Barodé 
proceedings admittedly excepted from their 
scope, as infact they specifically state the 
land in British India and if this isso and ib 
must be, we cannot assume that defendant 
No. 4 was dispossessed in 1910 in British 
India and that time began to run from that 
year in his and his alienees’ favour till 1924 
when the suit was brought and that it 1s con- 
sequently time-barred. 

The law of limitation in the case of a 
mutawali of a Muhamamdan wagqf has 
recently been altered by Act I of 1929, but 
these facts areof an earlier date. It had 
been held in Vidya Varuthi Thirtha v. 
Balusami Ayyar (5), the leading case on the 
point that a mutawalr is not a trustee 
within the English meaning of that word 
but a manager with certain powers over 
the property belonging to the foundation 
and the general principle of limitation 
applied was that where sucha manager 
grants a lease, either permanent or for a 
term of years, it is gocd for his life-time 
and limitation begins to run from the 
date of his death, but that in the case of an 
unauthorized sale the starting point is the 
date of the sale, both under Art. 144, Limita- 
tion Act. 

There are no leading cases directly bear- 
ing on the point of departure for limitation 
in such circumstances in the case of a 
mortgage; but since a mortgage with pos- 
session partakes more of the nature of a 
sale than of that of a lease, I think ‘that it 
must for this purpose be treated in that 
category, where, as here, the mortgagor Jost 
possession—in fact, possession was with 
permanent tenants—and that the date of 
departure for adverse possession would, as 
in the case of a sale, be the date of the 


mortgage. There were here a series of 
transactions and it is necessary to set 
them out. We are concerned with three 


parcels of land and we have to deal with 
the transactions affecting the three parcels 
separate. 

(1) The 3973 bighas were successively 
mortgaged in 1892, 1900, 1905, 1906 and 
1912, ending with the mortgage of the 
equity of redemption in 1918. (2) The 333 
bighas were mortgaged in 1865 and 1898, 
and were sold in 1918. (3) The 244 bighas 
were mortgaged for Rs. 1,500in 1901. The 
first point to decide is whether the posses- 
sion of successive mortgagees is a continua- 
tion of adverse possession, or whether it 
ceases on the mortgage being redeemed, 
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even though the purposes of the fresh 
mortgage is to pay off a former one as was 
the case here with respect’to the 3974 and 
321 bighas. -L think that there must be a 
rest at the points where one mortgage is 
paid off and a second is exécuted, durin 
which possession must be deemed to have 
been with the owner, or herethe manager 
of the waqf and that a succeeding mort- 
gagee and inthe end, a final one, cannot 
tack his own possession to that of his pre- 
decessors; foreach mortgage incurred and 
paid off is a transaction by itself. IfIam 
right in so thinking, we have to consider 
the three cases before us on these lines? 
The mortgage of 1910 is not within 12 years 
of the suit and cannot therefore be set 
aside, so that if the wagf is to recover 
the 243 bighas, it must be redeemed by a 
a payment of Rs. 1,500. The series of 
mortgages of 3973 bighas, beginning with 
the one in 1892 and ending with the one 
of 1912 (Ex. 160), are all:within 12 years 
of each other and the last one is within 
12 years of thesuit, it having been exe- 
cuted on October 31, 1912 and the suit 
payne been brought on September 27, 
1924. l 

It has been found that these mortgages 
were not for a necessary purpcse and I 
agree with this conclusion. In these 
circumstances this mortgage and its suc- 
cessor, mortgaging the equity of redemp- 
tion, are not binding on the wag/ and may 
be set aside. The last parcel of 331 bighas 
was mortgaged in 1865 and again in 1898 
and was sold in 1918. , The gale is within 
12 years of the suit and can be set aside. 
The first mortgage of 1865 was satisfied on 
the execution of the second one in 1898 in 
favour of Umedram Occhavram, but that 
person remained in possession for 20 years. ` 
his predecessor having been in possession 
for 33 years. The learned Subordinate 
Judge thought that the mortgage of 1898 
was made for a necessary purpose, but there 
is only the word of the defendant's father 
who was obviously interested to this effect. 
He died in 1901. Even if we reject the 
finding astoiis object, adverse possession 
on the premises we have adopted ran 
against the waqf from 1901 at Jeast—and 
the amount due on it was Rs. 4,500. The 
learned Counsel for the respondents have 
supported the lower Court's decree on al] 
possible grounds and it is necessary that 
I should say a few words on some of these 
other grounds. One of the arguments used 
was that no wagf of this land had been 
made out, It is true that the dedication to. 
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wakf must have been private and that there 
is no document of grant; but the fact has 
been referred to so'often, over so long a 
series of years that I think it must be 
accepted, asit was by this Court in the suit 
brought by the plaintiff and others in 1919, 
for it is very improbable that the facts 
would have been as we find them had the 
wagf not been recognized in the family— 
even though through the same long series 
of years, the successive mutawallis treated 
it asif the dedicated property was their 
own. In plaintiff's words, they were all men 
who, like himself 


“are unreliable and needy, I am also like them, 
z.¢,allofus would swallow’charitable property ” 


Yet another argument has been that in 
any case by a local custom long since 
recognized by Abas Alli v, Ghulam 
Mahammad (1) and Krishnarao Ganesh 
v. Rangrao (2), wagf land in the Broach 
and Surat Districts may be mortgaged by 
the mutawalli in spite of the contrary 
directions of the Muhammadan Law. But 
the custom was never pleaded in this 
case and there isno evidence of it; while 
the casesrelied on are old ones. There 
is no recent support for Mr. Coyajee’s 
contention andIthink that in the circum- 
stances we cannot be guided by these 
rulings. Again it was argued that under 
the Muhammadan law the Kazi has authori ty 
to sanction alienations of wagf property 
and that two of the relevant documents 
have been attested by a person who des- 
cribes himself as a Kazi. But we do not 
know whether he signed asa Kazi, and in 
any case a mere attestation is, I think, 
something different from a formal sanction 
of an alienation for proper reasons and of 
such a sanction there is no evidence. 

To sum up: I think that the land in 
question has been shown to have been 
part of a private family wagf, and that 
plaintiff and his committee, as the result of 
the suit of 1919 under s. 92, Civil Procedure 
Céde are entitled ‘to sue to recover it for its 
dedicated object: that the’ proceedings in 
Baroda territory cannot be considered to 
have had any effect, as an origin for 
limitation so as to affect this land in 
British India; that the proper Article of the 
Limitation Act to apply is Art, 144; that 
where there are’ a series of mortgage 
transactions, each mortgage being redeem- 
ed on ite successor's execution, time begins 
to run from the date of execution of each 
successive mortgage: and that such alie- 
nations not being for a necessary purpose 
may be set aside, provided that ‘adverse 
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possession has not existed for more than 
12 years before suit. Applying these 
findings to the facts we are considering, 
1 conclude that the mortgage of 1910 
cannot be set aside and must be redeemed: 
that that of 1898 ending in the sale of 
1918 is in similar case: but that no adverse 
Possession has been made out in the 
instance of the remaining parcel of land, 
and that those encumbrances may be set 
aside. I agree therefore with the order 
proposed by my learned brother in his 


- Judgment just delivered, 


N. Order accordingly. 





PATNA HIGH COURT 
Civil Revision Petition No. 228 of 1930. 
May 11, 1931 
JWALA PrasaD, J. 
JAMUNADAS RAMJAS—PLAIntipR— 
PETITIONER 
, versus 
EAST INDIAN RAILWAY Co. Lop. 
AND ANOTHER—DEFENDANTS—Opposi1TR 


PARTIES. 

Railways Act (IX of 1890), ss. 72, &80—Risk Note 
Forms A and H—Lixzbility of Company—'Miscon- 
duct, meaning of—Failure to provide against rain 
water forcing itself into wagon ~Damage to con- 
signment—-Misconduct, if constituted—Admission of 
loss by Company—Onus of proof as to how con- 
signment was dealt with—Suit against State Railway 
—Secretary of State, if necessary party—Option to 
sue unders 80. 

The liability of a Railway Company under Risk 
Notes A and H, arises when loss, deterioration or 
damage arises from ‘misconduct’ of the Railway 
Administration's servants, Ordinarily, ‘misconduct’ 
means failure to do what is required of a person to 
do. It is the duty ofthe Railway administration to 
provide against such ordinary contingency, as 
rainwater forcing itself into the wagon and causing 
damage to grain, etc, in it. The fact that rain 
water did enter the wagon and caused damage to 
the plaintiff's consignment is itself sufficient to 
show that proper and requisite precautions 
wera not taken by the Railway Administration to 
provide against such contingency. [p. 397, col. 
2; p. 398, col, J.] 

The word used in the Risk Notes A and H is “ mis- 
conduct” and not “wilful- misconduct.” A mere 
omission to do what is expected of a person to do 
constitutes misconduct, whereas if such failure ig 
directed to intentionally cause mischief or logs to 
any person, then itis called “ wilful misconduct." 
Although the Railway Administration or its servants 
may not have intended to cause any damage tothe 
consignment and with that object neglect to do their 
duty, yet a mere neglect, of duty will charge them 
with misconduct and bring the case within the Risk 
Notes. M. & S. M. Ry. Co. v. Nallathambi Chetti 
(1), Landon and North Western Railway Co. v, 
Richard Hudson and Son's Limited (2) and Bengal 
Nagpur Railway v, Dkanjishah Pestonjt (3),-relied 
on, 
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Where the Railway Company admits the onus, 
the onus of how the consignment was dealt with 
and itscondition throughout the transit lies upon 
the Railway Company and their failure to enlighten 
the Court on the point cannot prejudice the con- 
signor'’s claim. Ganesh Das Bisheshwar Lal v L.I. 


Ry. Co (6), Puran Dass v E.I. Ry. Co. (7) and 
Narendra Nath Sen v. B.& N-W. Ry Co. (8), re- 


ferred to. 

In a suit against a State Railway unless the 
Secretary of State isimpleaded the railway is not 
liable. 

The principle underlying gs. 80 is that the Rail- 
way which takes delivery of goods with an under- 
taking to carry it safe is an agent for the Railways 
over which the goods have to pass in order to 
reach its destination and vice ‘versa The consignor 
is a third person. He contracts with the particular 
Railway to deliver to him at a particular station 
the goods consigned and the arrangement of car- 
Tying the goods is between the Railways over which 
the goods has to pass and hasnothing to do with 
the consignor. [p. 399, col. 2: p. 400, col. 1] 

C. R. P. from an order of the Small 
Cause Court Judge, Raghunathpur, dated 
February 1, 1930. 

Messrs. J. M.Chatterjee and R. S. Chatter- 
gee, for the Petitioner. 

Messrs. S. M. Mullick and N.C. Ghosh, 
for the Opposite Parties, 


Judgment.—This is an application in 
revision by the plaintiff against the deci- 
sion of the Small Cause Court J udge of 
Raghunathpur, dated February 1, 1930. 
The plaintiff claims Rs. 199-12-0 against the 
defendants, the E. I. Ry. Co. and the B. N. 
Ry., on account of damage caused to 29 
bags of atta, sooji and besan out of 167 bags 
consigned to the E. I. R. at Subzimundi in 


Delhi to be carried to Jaichandi Pahar, a. 


railway station on the line of defendant 
No. 2, the B. N. Ry. The consignment 
was made on August 28, 1928 and the 
aforesaid bags were loaded in a wagon by 
the consignors, the Delhi Flour Mills, at a 
siding provided for them. The plaintiff 
took delivery of the consignment on Sep- 


tember 12, 1928 and then it was discovered. 


that 29 bags were damaged on account -of 
rain water having got into the wagon, An 
open delivery was taken through the Com- 
mercial Inspector of the B. N. Ry., who 
noted the damage done to the contents of 
the bags which amounted to 8 maunds 10 
seers of besan, 30 séers of sooji and 12 
maunds 30 seers of, atta. The plaintiff esti- 
mated the value thereof with railway freight 
ai’ Rs. 170-9-0 which with interest at 8 per 
cent. came to be Rs. 199-12-0. The plain- 
tiff says that the Commercial Inspector 
agreed to pay him damages aforesaid, but 
on repeated demands he failed to do so, 
Consequently he served notices on the Agent 
of the E. I. R. and the Deputy Commis- 
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sioner of Manbhum representing the Secre- 
tary of State: vide notices (Exs. 1 and 1-A) 
and acknowledgments (Ex. 4 and 4 A). 
The defendants plead that no notice was 
served on them, but the Court below has 
found that notices were served and therefore 
this question does not arise here. The 
defendants further plead that the Secretary 


. of State was a necessary party to the suit. 


The Court below has upheld this plea and 
has held that the suit is not maintainable 
against defendant No.1, the E. I. Ry. un- 
der s. 79, Civil Procedure Code. The Court 
below has found that there was heavy 
rain four or five days before the consign- 
ment arrived at its destination Jaichandi 
Pahar on September 12, 1928 and accept- 
ing the statement of the Station Master of 
Jaichandi Pahar, the Court below found 
that; 

“the consignment must have got wet by rain water 


entering into the wagon through the sides of the flap- 
doors by the force of wind, while it was in transit” 


and also due to bad condition of the bags 
themselves; that there was no “wilful neg- 
ligence” on the part of the railway staff and 
according to thecontract and the risk-notes 
informs A and H (Exs. © and D) the de- 
fendants are not liable for the damage 
done to the goodsin question. The Court fur- 
ther says that as the Secretary of State has 
not been made a party the E. I. Ry. cannot 
be made liable and as there is no 
evidence to show that the consignment 
was damaged while it was being car- 
ried over the lines of the-B. N. Ry. 
Co., defendant No, 2, that company also 
cannot be made liable. Accordingly, the 
Court below dismissed the suit of the 
plaintiff. The plaintiff has come up to 
this Court in revision and contends that 
the findings of the Court below do not 
absolve the defendants from the liability 
and that upon the findings it must be 
held that it. was the duty of the defend- 
ants to provide against the damage done 
to the bags by rain water forcing itself 
into the wagon through the flapdoorss 
Their failure to provide. against such 
contingency, which during the rainy 
season, viz., the months of August and 
September, must be expected to be usual, 
constitutes ‘‘misconduct ” within the mean- 
ing of the expression used in the Risk 
Note forms A and H (Hxs.C and D). 
The present risk-notes do not require 
proof of “gross negligence,” which the 
Court below has found as not proved in 
this case, in order to makethe Railways 
liable for loss, deterioration or damage to 
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a consignment, The liability arises when 
Icss, deterioration or damage arises from 
“misconduct” “of the Railway adminis- 
tration’s servants. ‘Misconduct’ would or- 
dinarily mean failure to do what is required 
of a person to do, Certainly it was the 
duty ofthe Railway administration to 
provide against such ordinary contingency, 
such as rain water forcing itself into the 
wagon and causing damage to grain, etc, in 
it. The fact that the rain water did enter the 
wagon and caused damage to the plaint- 
iff's consignment is itself sufficient to show 
that proper and requisite precautions were 
not taken by the Railway administration to 
provide against such contingency. 

The word used in those risk-notes is ‘‘mis- 
conduct” and not “wilful misconduct.” A 
mere omission to do whatis expected of a 
person to do constitutes misconduct 
whereas if such failure is directed toin- 
tentionally cause mischief or lossto any 
person, thén itis called “wilful miscon- 
duct.” The Railway administration or its 
servants might not have intended to cause 
any damage to the plaintiff's consignment 
and with that object neglected to do 
their duty, but a mere neglect of duty 
will charge them with misconduct and 
will bring the case within the risk-notes: 
se M. & 5. M. Ry. Co., v. Nallathambi 

Ghetti (1). The decision in the case of 
London and North Western Railway Co. 
Richard Hudson and Sons, Ltd. (2), 
might with advantage be referred to on 
the principlé that should govern such a 
case, though the facts of that case are 
not on all fours with those of the present 
case. The decision in Bengal Nagpur 
Railway v. Dhanjishah Pestonji (3) relied 
upon by the opposite party has no ap- 
plication tothe facts of this case, In this 
case the Secretary of State for India in 
Council has not been madea party under 
b. 79, Civil Procedure Code and therefore 
that Railway company is not liable as 
found by the Court below. The conten- 
fion of Mr. Chatterji is that notice under 
s. 80 was given to the Deputy Commis- 
sioner of Manbhum and a reference to that 
notice has been made inthe plaint as is 
required under s. 80, but through oversight 
the Secretary of State for India i in Council 
was not mentioned as defendant but only 


the East Indian, Railway Comany, through 


11) 105 Ind. Oas. 299; Al R 1927 Mad. £08; 26 SI, 
W 355; 53M LJ 4 


sy (1920) A Ò 324; 12 L T 520; E9 LJK B 


73) 124 Ind. Cas, 332; AI R1930 Oal. 298: 57 O 
634; 33 O W N 1048; Ind. Rul. (1930) Cal. 498: 
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its Agent was made defendant. Therefore 
althou gh the description of the defendant 
is wrong as held in the case of Elahi ' 
Bakhsh v. E. I. Ry. Administration (4) and 
the East Indian Railway cannot he made 
liable, it is contended that an opportunity 
should be given tothe plaintiff to amend 
the plaint and bring- the Secretary of State 
for India in Council on the record. He says 
that virtually the Secretary of State for 
India in Council got the notice and the 
case is only of misdescription s was held 
in The Saraspur Manufacturing Co. Lid. 
v: B. B. C.I. Ry. Co. Ltd. (5). He also 
refers to Mulla’s Note on the Civil Pro- 
cedure Code under O. I, r. 10. There is no 
substance in this contention and it is 
overruled. 


. The next contention is that defendant No. 
2' at least should have been made liable, 
because: the consignment was delivered 
at Jaichandi Jahar on the Bengal Nagpur. 
Railway and the damage was caused: 
by rains four or five days prior to that, 
that is, about 6 or September 7, 1928. 
Considering the time that the con- 
signment took to come from Subzimandi 
which it left on August 28, 1928, to 
Jaichandi Pahar on September 12, 1928, 
the wagon probably met with rains on the 
Bengal Nagpur Railway. Therefore that 
Railway cannot be absolved from liability 
even if the East Indian Railway is not liable 
on account of the Secretary of State for 
India in Council not having been made a 
party. The defendants however have given 
no definite evidence. on.this point. The 
defendants must have noted the date and 
time when the wagon in question left the 
East Indian Railway and came to the 
Bengal Nagpur Railway. They must have 
also got notes of when the wagon met with 
rains. 

‘The defendants are therefore called upon 
to make a statement upon the aforesaid 
point and to produce the documents in 
their possession bearing onthe point. 


‘The defendants have intimated through 
the learned Advocate appearing on their 
behalfthat asthe wagon was not checked 
en route itis not possible to say on which 
Railway the bags got wet. It is not 
possible for the defendants, much less it is 
‘possible for the plaintiff, to say on which 
line the wagon met with rains. Now the 


(4) 133 Ind. Oas. 451; AIR 1931 Pat. 326; 10 Pat 
646; Ind. Rul. (1931) Pat, 371; 13 PL T 86. 
~ (5) 73 Ind. Cas. 1027; AIR 1923 Bom, 


452; 47 B 
785; 25 Bom. L R 513, 
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finding of fact arrived at by the Court 
below already referred to above is that 
there was heavy rain four or five days be- 
fore the consignment arrived at its desti- 
nation, Jaichandi Pahar, on September 12, 
1928; that is, the wagon must have met 
with rains about September 6or7, 1928 
and the contention of the plaintiff that the 
consignment was damaged on the Bengal 
Nagpur Railway seems to be sound. ‘The 
Court below says : 

“Thereis no evidence to show that the consign- 
ment was damaged while it was being carried over 
the lines of the Bengal Nagpur Railway and accord- 


ingly [donot see how this Railway can be made 
" Hable.” 


The Railway company in their statement 
now made through their Advocate referred 
to say that they have no evidence to show 
where the consignment wasdamaged. The 
loss inthis case is admitted and the onus 
of how the consignment was dealt with and 
its condition throughout the transit lay 
upon the Railway company and their 
failure or inability to enlighten the Court 
onthe point cannot prejudice the plaintiff's 
claim : Vide Ganesh Dass Bisheshwar Lal v. 
East Indian Railway Company- (6), Puran 
Dass v. East Indian Railway Company (1), 
and Narendra Nath Sen v. Bengal & North 
Western Railway Company (8), The fact 
that the plaintiff got the consignment in a 
deteriorated condition at Jaichandi Pahar 
on the Bengal Nagpur Railway raises a 
presumption that prima facie the damagé 
must have-been caused on that line, parti- 
cularly «when upon the statement of the 


plaintiff and the Station Master the wagon ` 


when it reached Jaichandi Pahar was 
found “freshly wet,” The Station Master 
says that the consignment must have got 
wet by rain water entering into the wagon 
through the sides of the flapdeors by the 
force of wind and the plaintiff says that 
the roof was leaking. The fact remains 
thatit was found.freshly wet as ifit met 
with rains just before coming to Jaichandi 
Pahar. Therefore it~ would not be correct 
to say, as the Courl below has done, that 
there is no evidence to show that the con- 
signment was damaged while it was being 
carried over the lines of the Bengal North 
Railway; and upon the facts, the evidence 
and the circumstances referred to above 
the Court below ought to have held that 


= the plaintiff's consignment was damaged 


while on.the lines of the Bengal Nagpur 
-~ (6) 102 Ind, Qas, 403; A I R.1927 Pat. 193; 6 Pat, 
189;8 P L T 335, , i 
* (7) 102 Ind. Cas, 673; A IR 1927 Pat, 234; 6 Pat 
118; 8P LT415(F B ` b, 

(8) 105 Ind, Cas, 546; A I R 1928 Pat, 95. 
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Railway. Section 80, Railways Act, gives 
option to the plaintiff to make the Railway 
Company to which the goods were delivered 
as well as the Railway Company on whose 
Railway the, loss injury, destruction or 
deterioration occurred. 

He may sue the one or the other, or both. 
I have carefully considered the case relied 
upon by the learned Judge of the Small 
Cause Court, viz., Darbai Mal Ram Sahai v. 
Secretary of State (9) and the cases cited 
by the learned Advocate on behalf of the 
plaintiff, viz., G. I. P. Ry. Co. v. Jugul 
Kishore Mukat Lal (10), and East Indian 
Railway Company v. Chinmay Charan 
Sanyal (11). This last case has nothing to 
do with the pointin question. In the case 
of Darbar Mal Ram Sahai v. Secretary of 
State (9), cited by the Court below the 
goods: were delivered to the Bengal & North- 
Western Railway, but the North-Western 
Railway failed to deliver back the goods 
to the plaintiff. The suit brought against 
the North-Western Railway and not 
against the Bengal & North-Western 
Railway, was dismissed for want of notice 
under s. 80, Railways Act, upon the ground . 
that the loss did not occur on the North . 
Western Railway and therefore that Rail- 
way was not liable under s. 80. It: was 
however pointed out in -the case. of 
G.I. P. Railway Company v. Jugul Kishore 
Mukat Lal (10) and Hill Sawyers & Co. v. 
Secretary of State (12), referred to above, 
that the plaintiff has the option of suing 
either the Railway to which the goods are 
delivered or the Railway on whose Railway 
the deterioration occurs : Vide also Secre- 
tary of State v. Bhagwan Das (13). It was 
also pointed out that s. 80 is not prohibi- 
tive but that it is an enabling section 
whereby both the Railways can be made 
liable, 


The principle underlying s, 80 is this: 
that the Railway which takes delivery of 
goods with an undertaking to carry it 
safe is an agent for the Railways over 
which the goods have to pass in order to 
reach its destination and vice versa. The 
consignor is a third person: He contracts 


(9) 92 Ind. Cas, 332; A I R 1926 Lah. 116; 6 Lah’ 
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(10) 121 Ind. Cas. 828; A IR1930 All. 132; Ind. 
Rul. (1980) All. £01; (1930) AL J297; 52 A 
23%, - eo 


a ün 86 Ind. Cas, 1037; AT R1926 Pat. 395; (1926) 
at 220. : 
(12) 61 Ind. Oas. 926; A IR1921 Lah. 1; 2 Lah, 
133:3 Lah. L J 297, , 
(13) 102 Ind, Cas, 440; A I R1927 AIl/371; 25A L 
94 ||] 
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with the particular Railway to deliver to 
‘bim ata particular station the goods con-. 
signed and the arrangement of carrying- 
the goods'is between the Railways over 
which the goods has to pass and has noth- 
Ing to do with the consignor. Therefore 
‘the deterioration in-this case having occur- 
red to the plaintiff at the place where the 
goods had to be delivered back, namely the 
‘Bengal Nagpur Railway, that Railway is as 
much liable as the Hast Indian Railway, the 
original undertaker, to carry the goods 
safely. Therefore-under the law and upon 
a true construction of s. 80, the Bengal 
Nagpur Railway was equally liable as the 
East Indian Railway jointly and severally; 
and as.the East Indian Railway is being 
absolved upon the ground that the Secretary 
of State for India in Council though a 
necessary party was not impleaded inthe 
suit, the liability of the Bengal Nagpur 
Railway remains and therefore the plaintiff 
is entitled to a decree against the Bengal 
Nagpur Railway. The Court below has 
found that the plaintiff claimed the price 
of the articles damaged according to the 
assessment of the Commercial Inspector be- 
sides refund of proportional Railway freight 
and there is no evidence on the other side 
to show that itisin any way excessive. 
Accordingly, the plaintiff's claim must be 
decreed as claimed against the Bengal 
Nagpw Railway. I therefore set aside the 
decision of the Court below in so far as the 
Bengal Nagpur Railway is concerned and 
decree the plaintiff's suit against that 
Railway with costs throughout. The decree 
passed by the Court below in favour of the 
East Indian Railway is upheldand that 
Railway is entitled to costs: hearing fee 
two gold mohurs. 


TENG Order accordingly. 
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properly—Criminal Procedure Code (Act V of 1898), 
s. I62- -Penal Code (Act XLV of 1860), s 411— 
Accused selling articles after theft—Intference— 
Criminal trial. 

Per Jat Lal and Abdul Qadir, JJ.—When the only 
real evidence in the case is that of an-approver and 
his description on one cccasion of the -persons who 
took actual part in the theft, diferas from that given 
on another occasion, such testimony cannot be held 
to be reliable .or convincing. 

A list given to implement and complete the first 
report is certainly admissible. Although there may 
be cases where a description of property given 
during Police investigaticn cannot be proved in 
view of the provisions of s. 162, Criminal Procedure 
Oode, yet a list might be made for the infor-. 
mart's own benefit shortly after the. crime which 
could certainly be referred to under-6; :- 1:8 and 
proved unders.t&9 ofthe Evidence Act,” The fact 
that a copy of such a list had been given to the 
Police would not affect the admissibility’ of the 
informant’s list, Kalia v. Emperor - (3), Fulbash 
Sheikh v, Emperor (4), Emperor vy, Narain (6), re- 
ferred to. 

Per Coldstream, J.—When thereis no suggestion 
that a confession made to a Magistrate was improp- 
erly induced, the mere fact that the aczused hoped 
for a pardon will not render the confession inad- 
missible. Nor will the fact that it was not record- 
ed with the precautions required by s. 164, Crimi- 
nal Procedure Code, compel its exclusion. 

Held, on the facts, that there was no confession 
and that allthat was said to the Magistrate was 
that the accused had made disclosures to the Police 
on promise of pardon Abdulla v. Emperor (2), re- 
ferred to. 

The mere fact that the accused sold certain orna- 
ments morethan a month after a theft should not 
be based to draw an inference thatthe ornaments 
were the proceeds of a kurglary. 

_Or, A. from an order of the Additional Ses- 
sions Judge, Multan, dated April 18, 
1932. 

- Coldstream, J.—On the night of June 
24, 1930, the house of Mohan Ram, a money 
lender in Dera Ghazi Khan (who was ab- 
sent at the time) was broken into and many 
ornaments were stolen. The crime was re- 
ported next morning by Mohan Ram's son 
Ram Kishen who mentioned that a trunk 
containing ornaments belonging to his 
father and a box containing ornaments de- 
posited in pawn with him had disappeared. 
Lists would be given later. The Police in- 
vestigation was infructuous and the case was 
“struck off.” On the night of November 15, 
the nouse was again broken‘into and during - 
the course of investigation a clue was dis- 
covered as tothe identity of the persons who - 
had committed the burglary of June 24, 
with the result that ive men, Amrit Lal (a 
Sub-Inspector of Police), Muhammad Ayu 
his orderly, Ahmad his servant, Massu and 
Nura were sent up for trial charged under 
ss. 957 and 380 read with s. 149, Indian 
Penal Code, the principal witness. being 
Daulat. Ram, another servant of Amrit Lal, 
who was alleged’ to have been party to tbe 
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crime and had been granted a pardon and 
turned approver. The proceedings began in 
Dera Ghazi Khan District but the trial was 
by the Additional Sessions Judge of Multan. 
The learned Judge held that the approver's 
story inculpating all the accused was 
satisfactorily corroborated, by. independent 
evidence against Amrit Lal-alone. Acquit- 


ting the cthers, he sentenced Amrit Lal to. 


four years’ rigorous imprisonment under 
s. 411, Indian Penal Code, dismissing the 
chargé under s. 457. Amrit Lal has appeal- 
edagainst this conviction and judgment 
(No. 621-0f 1932) and we have also before us 
an appeal on behalf of the Crown against 
his acquittal on a charge under s. 407, 
Indian Penal Code, with a prayer for en- 
hancement of his sentence under this section 
(No. 918 of 1932), The learned Judge has 
also brought it to the notice of this Court 
that the sentence pass:d by him is in €x- 
cess of the maximum permitted by s. 411, 
Indian Penal Code. This judgment will 
dispose of this reference as well as the two 
appeals. 

We have heard Counsel for the appellant 
and on behalf of the Crown, and have read 
and considered the evidence in the light 
of their argaments and criticism, To cor- 
roborate the testimony of the approver, the 
Crown produced evidence to “prove the 
following circumstances: — 

(1) When the Police took into custody his 
servant Ahmad, Amrit Lal had made stre- 
nuous efforts to procure his release; (2) 
Acting on information given by Amrit Lal 
the Police discovered that he had 
number of ornaments to Gobind Ram a 
saraf of Bhera, doing business at Rawal- 
pindi onJuly 30, 1930. The approver’s 
evidence was that Amrit Lal told him that 
he had sold the ornaments at Rawalpindi; 
(3) On December 3, 1¥30, aring (Ex. P-3) 
was recovered from Sardar Begam the 
mother of Nagina a Multan prostitute with 
whom Amrit Lal had Leen openly associat- 
ing both in Multan and Dera Ghazi Khan 
and with whom he was admittedly very 
much in Jove. Itisnot disputed that the 
ring was given by Amrit Lal to Sardar 
Begam. The prosecution alleged that it 
| was part of the stolen property while Amrit 
Lal declared it belonged to him; (£) On 
August 3 Amrit Lal paid Rs. 395°to, Radha 
Kishen Gogia to whom he was indebted. 
The factofthis payment is not disputed; 
(5) Amrit Lal, Daulat Ram and Muhammad 
Ayub had been seen together on the night of 
the theft; (6) Amrit Lal had been produc- 
ed before’ M. Tassadug Husain, City 


148—501 & 52 


AMRIT LAL V. EMPEROR 


zon December 2, 


sold a- 


401 


Magistrate for the purpose of a remand 
1930. At the trial 
M. Tassadug Husain was called as a defence 
witness to support the contention that Rai 
Sahib Shiv Sahai, Inspector of Police, 
Amrit Lal's superior officer, was at enmity 
with Amrit Jamal, being his rival for the 
affections of the ‘prostitute Nagina. In 
cross-examination. M. Tassadugq Husain 
stated that before he ordered the remand 
he had a conversation with Amrit Lal in the 
course of which-Ainrit Laltold him that the 
Police wanted him to turn approver, that. he 
had given the true facts to the Police in 
writing, that he was in fact guilty, and that 
he had told the Police where he had sold the 
stolen property. The prosecution contend- 
ed that this was anindependent confession 
to the Magistrate admissible in evidence. 

The learned Sessions 
Amrit Lal's efforts made personally and in 
‘writing tosecure his servant's release from 
custody did not connect personally with 
the offence. It was alleged that in making 
them he had expressed a fear that Ahmad 
might turn ‘traitor’. This allegation .the 
Sessions Judge was not 
lieve. 

The learned Sessions Judge dismissed as 
unsatisfactory the evidence of the chance 
witnesses and rejected as inadmissible the 
evidence of the alleged confession to M. Tas- 
saduq Husain, citing as authority Allah Dad 
v. Emperor [137 Ind. Cas. 57 (1)!. He has, 
however, in agreement with the unanimous 
opinion of the assessors (who held all the 
accused guilty) found it established beyond 
any doubt that the articles sold by Amrit 
Lal at Rawalpindi were pertof the stolen 
property and that Amrit Lal's story that he 
sold them on behalf of the defence witness; 
Ram Asra Mal of Bhera(D.W.No. 7) to whom 


‘they belonged was false. He has also held 


it proved that the ring Ex. P-3 was part 
of thestolen property, disbelieving the de- 
fence evidence that it belonged to Amrit 
Lal. Further he has found that the pay- 
ment of Rs. 39 to Radha Kishen Qogia 
corroborates the prosecution “story. It is 
on these findings that the appellant has 
been convicted. - l 

For the appellant it is argued before us 
that these findings are not justified, by the 
evidence which is clearly fabricated so far 
as it relates to the list of property given by 
Mohan Ram’sson to the Police -after the 
theft had been reported and the list of 
pawned. property submitted - subsequently 
` (1) 137 Ind. Oas 57; 33 Or. LJ 377; 33 P-L R 25; 
Ind, Rul, (1932) Láb, 281, os 


prepared to be- 


Judge held that 


‘+ | 
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by Mohan Ram and- 50 far as it relates tothe 
identity cf the ring P-3: As regards the 
“sale of ornaments at Rawalpindi Counsel 
contends that the prosecution have failed 
‘to: prove their identity -with the stolen 
“articles, the lists mentioned being forged 
‘and not admissible in evidence and the 
‘éntriesin Gobind Ram’s bahi not tallying 
“with any reliable- evidence as to what the 
“stolen ornaments. were (the ornaments 
‘themselves have disappeared. . It is not 
‘shown what Gebind Ram did with them); 
-whilé, on the other hand, the defence 
evidence proves that the ornaments be- 
-longed to Ram Asra Mal. It is also con- 
-tended that the ring P-3 is proved to have 
‘been given to Amrit Lal by Dr. Mohindar 
Lal to whose. daughter Amrit Lal was 
‘engaged to be married in 1927. As re- 
.gards the payment of Rs. 396 to Radha 
‘Kishen it is admitted: that Armit Lal 
.belongs.to a wealthy family and that he 
-had in 1829 cashed a cheque for Rs. 600. 

-In reply Counsel: for the Crown relies 
mot only on the evidence accepted by the 
elower Court but also on the alleged 
confession to M. Tassadugq Hussain which 
‘he asserts was wrongly excluded as in- 
admissible. The evidence of the chance 
‘witnesses whosay they saw the appellant 
-and other accused together is of a worthless 
“kind and was rightly rejected, and Counsel 
for the Crown has not asked us io také 
wib into consideration. -I also agree with the 
learned Sessions Judge in- attaching 
special significance to the evidence re- 
lating to Amrit Lal's efforts to release 
Ahmad from custody. It is possible that 
‘Amrit Lal did express his fear that Ahmad 
might run ‘‘traitor,” but this does not 
necessarily point to his guilt in this case. 
From the letter of November 11, written 
by him to R. 8. Shiv Sahai, District Inspector 
of Police it is clear that he had a fancied 
or real grievance of aserious nature against 
that officer. The grievance according to 
the defence story related to Nagina whose 
dances R. 5, Shiv Sahai used to attend with 
Amrit Lal. 

As regards the alleged confession, if 
there was an independent confession to 
M. Tassaduq Hussain (D. W. No. 1), 1 
have no doubt that it was open to the pro- 
secution to prove it, there being no sug- 
gestion that it was improperly induced. 
No doubt Amrit Lal hoped. for a pardon 
put this part alone would not render the con- 
fession Inadmissible. Nor will the fact 
that it was not recorded with the precau- 
ae ieee by s. 164, Criminal Proce- 
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compel its, exclusion in thé 


dure Code, 
alleged. This has been 


circumstances 


‘clearly decided by the recent Fall Bench 


ruling in Abdullah v. Emperor (2°. But I 
am not satisfied that Amrit Lal said- 
any more than that he had made dis- 
closures to the Police on the promise of 
pardon.- Had there really been a confes- 
sion, it would surely have been put -in 
evidence by the Crown. A Police Officer 
P. W. No. 8, Asa Nand, was present at 
the conversation. This officer. was a pro- 
secution witness (P. W. No.8) but was not 
questioned about any confession.. M. 
Tasaduq Hussain was not called by the 
prosecution. The affidavits fled with-and 
in reply to Amrit Lals application for- 
transfer of the trial from Dera Ghazi Khan 


to Multan show that Amrit Lal's brothers .: 


had given evidence against M. Tasaduq . 
Hussain in a departmental enquiry and 
that: M. ‘Tasadug Hussain had been 
accused of enmity towards Amrit Lal on 
this account. The evidence of the confes- 
sion is not free from suspicion and I do not 
rely on it. 

The admitted payment of Rs. 39% to 
Radha Kishen is suspicious but dces not 
by itself clearly connect Amrit Lal with 
the theft, having regard to the fact that 
it-is not proved that Amrit Lal was in 
straitened circumstances. The account with. 
Radha Kishen shows that the latter acted as 
Amrit Lal’s banker, Amrit Lal admittedly: 
belongs to a weahtly family. As regards the 
source from which he obtained the Rs. 396 
he attempted to call evidence by the issue 
of interrogatories to which, however, no 
reply was received intime to be used. All 
that can be said of this payment is that 
it proves that after Amrit Lal returned 
from Rawalpindi he had a considerable 
sum of ready money at his disposal, which 
is a fact- consistent with the approver’s 
story. 

There vemains only the question whe- 
ther the 115g given to Sardar Begam 
andthe ornaments sold at Rawalpindi are 
proved to have been part of the stolen 
property. 

Here ib is necassary to examine ihe 
three lists T-1, T-2 and T-3. According to’ 
Ram Kishen (Mohan Ram’s son), the list T-1 
was dictated to him by his mother and he 
prepared the duplicate list T-2. The list 
Te] was given to the Police after he had 
ee the theft. T-2 was produced in: 

Xo) 145 Ind, Css. 467; AIR 1933 Lah. 716; 1933 


Or. Gas. 902; 14 Lah. 290; 3:PLR6i2;6R L 1¢9; 
st Or, LJ 1095, : 


1934 


the Committing Magistrate’s Court. The « 
list T-3 (list of property pawned) was given 

by Mohan Ramto the Policeon June 26, 

Mohan Bai, Ram Kishen's mother (P. 

W. No. 17) in giving evidence says no- 

thing about the duplicate list. In cross- 

examination it was elicited that in the 

Committing Magistrate's “Couri she had 
stated that the list of stolen property was 
dictated by her to the Police. The truth 
seems to be that when the [uvestigating 
officer Bakhshi Ram Lubpaya P. W.4No.{18) 
went to the house before recording any 
statement other than the first report, a 
list was made cut by Mohan Bai and her 
son and given to him. It is contended 
by Amrit Lai's Counsel that a list so given 
must be excluded from the evidence, þe- 
ing a statement made to the Police. He 
relies on two Calcutta -rulings: Kalta v. 
Emperor (3), and Fulbash Sheikh v. Emp- 
peror (4). A list given to implement and 
complete the ñrst report is certainly admis- 
sible as was held in Autar v. Emperor 
(5) and Emperor v. Narain (6). No 
dóubt there may be cases where a des- 
cription of property given during Police 
investigation cannot be proved in view of 
the provisions of s. 162, Criminal Proce- 
dure Code. But a list might be made for 
the informant’s owa benefit shortly after 
the erime which could certainly be referr- 
ed to under s. 158 and proved under 
s. 159 of. the Indian Evidence Act. -The 
fact that a copy of such a list had been 
given to the Police would not affect. the 
admissibility of the informant’s lst. “As 
regards the list T-2, it was clearly’ not 
written with the same pen and ink as 
T-1, as Ram Kishen says it was and I 
think it probable that T-2 was prepared 
to overcome any possible objection to the. 
admission in evidence of T-l in view of 
the rulings referred to above. As to Hx, 
T-3, it is obviously a supplement to the 
First Information Report which could only 

be made by-Mohan Ram as made clear in 
the first report itself, 

It ıs argued that the list T-L is high- 
ly suspicious. There is nosuggestion that 
Mohan Ram had any list of his orna- 
ments and I think that the omission to 
5 SA 5 Ind. Cas. 723; A IR 1925 Cal. 952; 26 Or. L 


(4) 12) Ind. Cas. 458; A I R1929 Cal, 448; Ind. 
Rul. (1930) Oal. 42; 31 Cr L J LT Ree ere 
moe Ja, ars sary P 1931 Oudh 73; (1931). 
: ; r. Hy iP 0; 
Rul. (1939) Oudh 370. I eed ileus sae 
(6) 131 Ind. Oas. 72; A I R1931 Oudh 83; (1931) 
Or. Cas. 211; 32 Cr. L J 630;80 -W N 31; Ind 
„Rul. (1931) Oudh 184, a ae 
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. Mohan Bai. 
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produce.it and refer to it raises the pre- 
sumption that :he had done. ‘Mohan Bai 
is. illiterate-(does’ not write her name 
and she’ dictated the list to her son. The 
list “contains not only a description of each 
article and. its value but also its weight. 
It ‘is. contended that it could not have 
been. possible for Mohan Bai to recollect 
the weights and value of each article and 
emphasis is laid on her statement in cross- 
examination that ske could not say what 
the weight of the ring (alleged to be P. 3) 
referred to in T-1. where it is described 
as weighing about 54 mashas and worth 
Rs. 8. The ring weights 51 mashas. But 
Mohan Bai was not asked in  cross-ex- 
amination to say how she had previously 
remembered the approximate weight. of 
each stolen article and I do not see any- 
thing very remarkable in an Indian lady 
being able to state the approximate weight 
of her own golden ornaments. We are 


asked to believe that this list Ex. T-1 was - 


fraudulently substituted by the Police for 
the one dictated by Mohan Bai to her son 


at a late stage of the investigation after. 


it was known what kind of ornaments 
had been sold by Amrit Lal at Rawalpindi. 
Now had any such dishonest fabrication 
taken place surely care would have been 
taken to make the descriptions given to 
correspond moreclosely and clearly with 
those in Gobind Ram’s books. Such close 


correspondence would have avoided the, 
use of approver’s evidence to establish 


the charge against Amrit Lal. I have no 
doubt that Mohan Bai when she saidshe 
could ‘not tell the weight of the rin- 
P-3, meant that she could not say exa 
clly what it weighed. She had already 
stated its weight to be approximately 53 
mashas. Mohan Ram also could not say 
what the ring weighed, but it was not his. 


I believe that the list Hx, P. T-l is the 


list dictated after the theft was reported 
and Ex. P. T-3 the list given by Mohan 
Ram. 

The 1ing included in the list is tes- 
This ring 


and is such as could be easily identified 


“with certainty by anyone who had handl- 
‘ed it. “The question is simply whether 


the evidence of Ram Kishen, Mohan Ram 


-and Mohan Bai is to be: believed when 


they identify it as having belonged to 
[After examining the evi- 
dence, the judgment proceeded]. I do 
not believe the defence evidence . about 


the ring. At the same time the prosecys 


af 


the evidence in detail here. ` 


_ stolen, but, 


evidence 
_ornamentsin the light of Counsel’s criticism 
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tion evidence relating to it is not wholly 
convincing and I am doubtful whether it 
was the ring stolen from Mohan Bai. It 
1s not probable that Amrit Lal wore openly 
a stolen 1ing shortly after the theft. 
The greater part of the Counsel's ar- 
guments have centred round the -evi- 
dence relating to the ornaments sold Ab 
Rawalpindi. 
sions Judge has dealt very fully and 
carefully with th’s part of the evidence 
at pp.6to 18 of his judgment which 
shows that the arguments addressed to 
him were similar to those put forward. before 
us. I do not think it necessary to discuss 
The entries in. 
Gobind Ram's. book, even if they correspond- 
ed much more closely with the descrip- 
‘tion in the list than they do, would not 
establish beyond. possibility - of error the 
identity of the goods sold and the goods 
as the -learned Additional 
Judge points out, some of the goods 


‘reported stolen could be described as they 


are -described in Gobind Ram's- book. 


-It is just because in the absence of the 
‘ornaments themselves, their identity can- 
‘not- be conclusively proved that the pro- 
‘secution have had to -rely 


upon the ap- 
prover, putting forward the evidence that 
similar. gold ornaments were sold by the 
appellant shortly after the theft as strong 


-corroboration of - Daulat Ram’s statement 


that Amrit Lal shared in the loot pro- 


- cured by the thieves from Mohan Ram’s 


house. 
1 have carefully: considered the defence 
-relating - to .the sale of the 


and am perfectly. satisfied for the reasons 


- given in the judgment of the lower Court 


that it is wholly false. The ornaments were 
sold by Amrit-Lal as his own. 
- Putting aside all possible doubtful evi- 


- dence we have established beyond doubt the 
- following facts: -- - 


Gold ornaments such as bracelets and 


- necklaces were of stolen from Mohan Ram’s 


-house on the night of June 24. On Decem- 
ber 1, Amrit Lal informed the Police (8. 
Gopal Singh) that he had sold some orna- 


ments at Rawalpindi through a saraf with 


six fingers. This led immediately to the 
discovering of Gobind Ram asthe man 


to whom gold ornaments such as brace- ` 


Jets and necklaces similar to some of 
those stolen had been sold by Amrit Lal. 
16 has been brought out very clearly in 
cross-examination of Daulat Ram by defence 
“‘Qounsel that Daulat Ram. had accused 


The learned Additional Ses= 


to Ihave him 
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-Amrit Lal as a receiver of some of the 
stolen property in his statement to the 
Police. «The cross-examination of Daulat 
Ram was directed energetically upon dis- 
crepancies between his first and hissub- 
sequent statements in regard to the exact 
part taken by Amrit Lal in the offence.) 
To meet the case against him Amrit Lal 
Pa evidence which is certainly false 
order to prove that ihe ornaments sold 
ii Rawalpindi belonged to another 
persoa and were not sold by him as 


his. 
and Amrit Lal’s 





These circumstances 
conduct must lead, in my opinion irresistib- 
ly, to the conclusion that the ornaments 
sold by Amrit Lal were ‘part of the prc- 
perty looted from Mohan Ram’s house, as 
the learned Additional Sessions Judge, in 
agreement with the assessors, had decid- 
edi 

Asregards the evidence of Daulat Ram 
there is no reason to regard it either as 
more or as less reliable than thit of any 
other, approver, which cannot safely be 
relied upon without independent corrobora- 
tion. 

Amrih Lal denied before the Sessions 
Judge that Daulat Ram was in his service. 
This denial was false; he refused to make 
a statement about this before the Com- 


hitting Magistrate. He alleged no enmity 
‘between him and Daulat Ram. In the Com- 


mitting Magistrate's Court, while denying 
that he had conspired with the approver 
and the other accused and commilted 


burglary he refused to answer the question 
whether he had received or sold the stolen 


ornaments and said nothing about any- 
one’s enmity towards him. At the trial he 


declared that he had been falsely accused 


by | R. S. Shiv Sahai and L. Kundan Lal, 


-Prosecuting -Inspector of Police, who were 


fast friends. R. S. Shiv Sahai was, he 
declared, jealous of him because of his 
success with Nagina and had threatened 
‘transferred. Amrit Lal’s 


“relative,” a barrister, had appeared 


-against Ghulam Ghaus, Sub-Inspector, ina 


case at Jhang and Bakhshi Ram Labhaya, 


-Sub- Inspector at the City Police Station 
-disliked him because he 


had submitted 
diaries direct to the Superintendent of 
Police. 

Much has been made by the defence 
Counsel of the fact that when his first 
statement was taken by the Police Daulat 
Ram omitted to mention many of the facts 
to which he subsequently deposed. The 
great majority of these omissions are not 
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contradictions or inconsistent with his 
evidence and I fail to understand how 
the learned Magistrate allowed them to be 
made use of under s. 162 of the Criminal 
Procedure Code but in any case there is no 
reason for assuming that Daulat Ram told 
the whole truth from the beginning before 
he was sure of a pardon. He says that 
he made partly true and partly false 
statements to the Police and this is exact- 
ly what one would expect of a man in 
the circumstances. : 

Lala Kundan Lal, P. W. No. 6, declares 
that he never had any unpleasantness with 
Amrit Lal but treated him as_ his brother 
and the letter Ex. P. EE EEE written to 
him by Amrit Lal on November 20, 1930, 
shows that Amrit Lal was on very friendly 
and confidential terms with him (he calls 
him dear and respected Bhapaji). 

The letter to R. S. Shiv Sahai written by 
Amrit Lal on November 11, 1930 certainly 
proves that he had a grievance, real or 
imaginary, against the Rai Sahib, who is 
accused in it (untruly according to the Rai 
Sahib) of having abused him. But the 
Rai Sahib (P. W. No. 7) declares that 
Amrit Lal had received certificates of good 
work on his recommendation. It is curious 
that no questions about Nagina were put 
to the Rai Sahib, the only evidence in 
supvort of the allegation of his jealousy 
on her account being that of the prostitute 
herself who, the evidence shows, had been 
greatly profited by her hold over Amrit Lal 
(Ex. P. B B B) who was madly in love with 
her (Ex. P. CC ©). 

Bakhshi Ram Labhaya (P. W. No. 18) 
was not questioned about his alleged 
enmity towards Amrit Lal. The evidence 
of R. S. Shiv Sahai is that Ram Labhaya 
was not on bad terms with Amrit Lal 
although there had been a dispute between 
them over the submission of reports by 
Amrit Lal direct to the Superintendent of 
Police. 

Against Sardar Sahib Gopal Singh (P. 
W. No. 9’, the Deputy Superintendent who 
recorded Amrit Lals statement on 
December 1 and arrested him, there is not 
even the allegation of hostility. That the 
whole of the case against the appellant 1s 
the outcome of a despicable conspiracy 
between all the local Police and Daulat Ram 
to get him into trouble because R. 5. 
Shiv Sahai was jealous of him is incon- 
ceivable. 


I believe that the approver’s story that 


Amrit Lal dishonestly received part of the 
proceeds of the burglary is true, For the 
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conviction of Amrit Lal established practice 
requires no more than that this part of 
Daulat Ram's story should be corroborated 
by independent evidence which tends to 
implicate him personally: See Reg. v. Basker- 
ville (7) followed in Barkat Alt v. Emperor (8). 
The fact which I find established that 
Amrit Lal sold part of the stolen orna- 
ments soon after the theft is undoubtedly 
sufficient corroboration of the approver. I 
would accordingly maintain the conviction 
and dismiss Amrit Lal’s appeal against his 
conviction. Amrit Lal might have been 
convicted under s, 457, Indian Penal Code 
andI would have upheld a heavier sen- 
tence but in view of the fact that a sen- 
tence of three years’ rigorous Imprisonment 
and fine of Rs. 500is a substantial puni- 
shment and having regard to the 
result which a conviction must involve in 
the case of the appellant I do not think it 
necessary io alter the conviction to one 
under s. 457 in order to maintain the sen- 
tence of four years’ rigorous imprisonment 
passed, or to enhance it. I would accord- 
ingly dismiss the petition submitted on 
behalf of the Crown and alter the sentence 
of three years’ 
rigoroue imprisonment, the maximum per- 
mitted by s. 41], Indian Penal Code, as 
proposed in the reference made by: the 
lower Court. l 
Jai Lal, J—In my opinion, this appeal 
should be accepted and the appellant . 
acquitted of the charge on which he was 
tried. Most of the prosecution evidence 
led against him has been rejected as un- 
reliable by the Additional Sessions Judge, 
and also by my learned brother. The only 
evidence cn which the conviction is sought 
to be based now is the testimony of the 
approver and the sale by the appellant at 
Rawalpindi of the alleged stolen property. 
My learned brother differing from the Ad- 
ditional Sessions Judge, is of opinion that 
the recovery of the ring from Musammat 
Sardar Begam should not be treated as evi- 
dence against the appellant. In my opinion 
this view is correct. The claim by the com- 
plainants that the ring Is their property is 
obviously untrue. It is alleged that this 
ring was presented to Musammat Mohan 
Bai at ihe time of her marriage 35 years 
ago. The make of the ring is such that it is 
difficult to believe her, as this pattern of 
the ring could not have been in fashion in 


(7) (1916) 2 K B 658; 86LI K B £8; 60 SJ 696; 
95 Cox O G 524; 80 J P 446; 115 L T 453. | 

(8) 103 Ind. Cas. 49; AIR 1927 Lah, 581 atp, 
589; 28 Cr. L J 625; SAT Or. R 273. — 
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places like Dera Ghazi Khan at that time 
and thefact that the appellant is proved 
to have been wearing it openly after the 
theft falsifies the claim of the complain- 
ants. Moreover thereis the evidence of pro- 
‘secution witnesses from which it appears 
that before the theft the accused was seen 
In possession of the ring. The evidence 
of Dr. Mohindar Lal Sayal, a gentle- 
man whose veracity is not open to any 
reasonable doubtin this case is that he 
gave the ring in question to Amrit Lal. At 
the time when he gave this evidence the 
betrothal of his daughter with Amrit Lal 
had been broken off. He had therefore, 
no reason to favour the accused. I con- 
sider therefore, that the ring has 
clearly been proved not to be part of the 
stolen property. 

As to the ornaments sold in Rawalpindi 
the lists, Exs. P-T-l and P. T. 2 are 
palpable fabrications. Ram Kishan says 
that thesetwo lists were prepared at the 
same time and with the same ink and pen. 
Even a casual observation will show that 
this is untrue. They are supposed to have 
been dictated by Musammat Mohan Bai 
and it is curious thatthe weights of the 
ornaments, almost exact have heen men- 
tioned therein. The lists were not dictat- 
ed from any record but from memory. 
It is impossible to believe that Musammat 
Mohan Bai an illiterate woman of this class 
would remember not only the exact weights 
but also the values of the ornaments 
stolen, I feel no doubt that these lists were 
prepared after the description of the orna- 
-ments had been obtained by the investigat- 
ing agency from Rawalpindi and it was in 
order to make the description of the orna- 
ments given in the books of the goldsmith 
at Rawalpindi correspond tothe statement 
of the complainants that these two lists 
were prepared and it is significant that the 
ring which has not been found to be 
stolen property is described in these lists 
wah remarkable exactitude. 

-~ In order, however, to conceal a slavish 
copy of the Rawalpindi list an attempt has 
been made to describe the ornaments by 
different names in some instances and 
thus unconsciously the persons concerned 
have fallen into a trap as appears from the 
evidence of the goldsmith of Rawalpindi 
that the descriptions do not correspond. I 
‘have, therefore no doubt that these two 
lists are fabrications. Musammat Mohan 
Bai says that she dictated the lists to her 
‘son, yet shehas not been able to repeat 
it, She was unable to give the weight of 
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the ring when cross-examined though she 
had given the exact weight and descrip- 
tionin thelist. The prosecution did not 
even ask her to repeat the list of ornaments 
stolen. The list Ex. P-F No. 1 was read 
to her and she stated that it was correct 
but apart from the lists there is no evi- 
dence as to the description of ihe stolen 
property. In myopinion therefore it has 
not been established that the ornaments 
sold by Amrit Lal in Rawalpindi were 
part of the stolen property in this 
Case. 

The exact information alleged to have 
been given by him to the Investigating 
Police Officer which resulted in the re- 
covery of these properties has not been 
proved and probably could not be pro- 
ved in view of the authority of the judg- 
ment of the Full Bench of this Court. Tt 
is, however, to be noted that according to 
the approver the accused had told him 
on return from Rawalpindi that he had 
sold the ornaments there. If that is true 
then the information should have been 
given bythe approver to the investigating 
agency before the accused gave the in- 
formation. Inview ofthe fact that the 
accused admits that he sold the ornaments 
in .Rawalpindirand that the ornaments 
belonged to Ram Asra Mal the alleged in- 
formation given by him cannot inerimj- 
nate him unless the identity of the stolen 
property is otherwise ‘established. This 
as I have already stated has not been done 
by the prosecution. 

The fact that the appellant sold the pro- 
perty through a goldsmith of his own town 
and wrote hisname and full and correct 
description when selling the ornaments 
indicates absence of guilty knowledge 
and intention on his part. The story that 
the ornaments belonged to Ram Asra 
Mal is said to be untrue, still it is signifi- 
cant that the Rawalpindi witness admits 
that no other person accompanied the ap- 
pellant when he sold the ornaments and 
Ram Asra Mal says thatit was he, though 
the witness has not been able to identify 
him. Thus in connection with the gale of 
the jewellery there was no attempt at 
concealment by the appellant and this fact 
goes in his favour. If the appellant sold 
the jewellery which he knew to be stolen 
it was easy for him to destroy its identity 


‘by melting it beforeits sale. 


The case was investigated’ by Police 
Officers some of whom were the appel- 
lant’s enemies. Rai Sahib Shiv Sahai and 
Kundan Lal have been proved to be in- 
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imically disposed towards him; allegations. 


were made to him against them in his 
affidavit filed inthis Court when an ap- 
plication for transfer of the case was made. 
The letters on the record clearly indicate 
this enmity. There isabundant material 
on the record which indicates that Amrit 
Lal was a bad character and there had been 
aquarrel between him and Shiv Sahai in 
any case over a prostitute. It is. no- 


tofious that when such men quarrel about _ 


women of ill-fame they stoop to all sorts 
of devices to injure each other. Admittedly 
some false evidence has been produced for 
the prosecution; under the circumstances 
it is not safe to support the conviction 
by evidence of the witnesses descriked 
above. 

` The approver was a domestic servant 
of the appellant. He isa young man and 
resident of Dera Ghazi Khan. He was 
engaged by the appellant at Dera Ghazi 
Khan. He used to get a salary of Rs. 4 
to Rs.6 per mensem. The case for the 
prosecution is that some constables and 
others were accomplices of the appellant. 
It was not therefore necessary to secure the 
assistance of such a person as the approver 
is and it is unlikely that the appellant would 
take a man of his status into his con- 
fidence specially when he was not an old 
acquaintance of his and the appellant had 
no hold over him. The statement of Daulat 
Ram, approver, ihat he accompanied the 
appellant on the night of the robbery is not 
believable because there was absolutely 
no object on the part of the appellant to 
take him with him. The approver, in my 
opinion, has given an incredible story and 
has not stated the truth, It may be that 
the appellant who is obviously a man of 
bad character has been duped by others and 
his explanation of some facts is not true; 
still we have to judge him on the strength 
of the prosecution evidence. This I regard 


to be entirely unreliable in this case and. 


would therefore acquit him. 

[On account of this difference of opi- 
nion, the case was heard by Abdul 
Qadir, J.] 

Messrs. Shiv Ram Sawhney and Ram Lal, 
for the Appellant. 

Mr. D. C. Ralli, for the Opposite Party. 
“Abdul Qadir, J.—Amrit Lal, a Sub- 
Inspector of Police in Dera Ghazi-Khan, 
was suspected of having conspired with 
some of his subordinates and others to 
have burglaries committed in the houses 
of people in order to obtain money for the 


luxurious way in which he is said to have- 
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been living. It is alleged that he was in . 
love with a dancing girl at Multan and © 
was spending a lot of money on her. Ten | 
cases, nine of which related to specific ine - 
stances of burglary, and one to the existence ~ 
of a gang of thieves for the purpose of com- - 
mitting thefts were started against him and . 
were tried by the Additional Sessions Judge, - 
Multan, with the result that Amrit Lal was 
acquitted in all but one case, which re- 
lated to the burglary in the house of - 
Mohan Ram, a money-lender of Dera ~ 
Ghazi Khan, on the night of June 24, 1930. ~ 
Some of the persons, co-accused with hin, . 
were however convicted in some of the 
other cases. The trial Court convicted 
Amrit Lal of an offence under s. 411, Penal © 
Code and sentenced him to rigorous impri-" 
sonment of four years and a fine of Rs. 500, . 
or in default further rigorous imprisonment 
for nine months. He had been charged , 
under s. 547, Penal Code, but he was not. 
convicted of that offence. He appealed to’ 
the High Court against his conviction and 
sentence and the Crown also lodged threè, 
appeals in this Court. 
(1) Against the acquittal of two of the’ 
accused in the gang case; (2) in the case. 
in which burglary was committed in the, 
house of Bosa Ram of Dera Ghazi Khan; 
and (3) against the acquittal of Amrit Lal’ 
under s. 457, Penal Code, in Mohan Ram's” 
case. The Crown also prayed for an enhancé-" 
ment of his sentence in the last mentioned. 
case. The’ appeal in the gang case is still’ 
pending. The appeal of the Crown against: 
the acquittal of Amrit Lal in Bosa Ram's 
case has been dismissed. The appeal’ 
against his acquittal under s. 457, Penal 
Code. has also been rejected. 
A mistake has occurred in the judgment, 
of the trial Court in Mohan Ram's case, 
with regard to the sentence of Amrit Lal, 
under s. 411, Penal Code, (sic) has also been 
corrected, i. e., the punishment has been 
reduced from four years’ to three years’ 
rigorous imprisonment, which is the 
maximum awardable under that section. 
Two of the learned Judges constituting the 
Bench, which heard the appeal of Amrit” 
Lal against his conviction in Mohan Ram's 
case have however differed in opinion as’ 
to the result of that appeal. Coldstream, e 
J., has upheld the conviction of Amrit 
Lal under s. 411, Penal Code, while Jai 
Lal, J., has writtena judgment acquitting 
him. In consequence of this difference of 
opinion between my learned brothers, 
the case has been referred tome. Lengthy 
arguments have been addressed to me’ 


408 


on behalf of the appellant Amrit Lal and 
I have also heard Mr. Ralli on behalf 
of the Crown. He supports the view taken 
by my learned brother, Coldstream, J. 

The story of the prosecution, briefly, 
is that Mohan Ram was away from his 
house on the night of the burglary 
in question, when thieves entered his 
house and took away a lot of property, 
including jewellery belonging to Mo- 
han Ram’s wife and also some of the 
jewellery pawned to him*as a money lender. 

The theft was reported to the Police the 
next morning, when a list of stolen property 
prepared from memory by Musammat 
Mohan Bai, wife of Mohan Ram was also 
given tothe Police. It is marked P. TA, 
Mohan Ram, was.informed of this burglary 
and came; back on June 26, 1930 and 
put in a supplementary list of the property 
stolen which is marked P-T-3, For some 
time no clue as to who committed this 
crime was found and ihe case was struck 
oif at the instance of the Police. There was 
a second theft in the same house on the 
night of November 15, 1930,in connection 
with which some persons including Ayyub 
and Ahmad were suspected. In the course 
of enquiry intothat -case suspicion fell on 
Amrit Lal and Daulat Ram, a servant of 
Amrit Lal, as having been instrumental 
in the commission of this crime. 

Daulat Ram was got hold of by the 
Police at Ratra, a Police Station, to which 
Amrit Lal had been in the meantime 
transferred. The police got hold of Daulat 
Ramon November 25 and he is said to 
have made some disclosures on No- 
vember 27, implicating Amrit Lal, Ahmad, 
Massu, Nura: and Ayyub and alleging 
that there was a conspiracy among them 
to commit thefts and that he was in the 
confidence of the conspirators, After this, 
Amrit Lal was suspended. He was arrested 
on November 30, 1930 and investigation 
against him began. In a statement that 
Amrif Lal made to Mr Gopal Singh, 
D. 5. P., on December 17, 1930, he is said 
to have mentioned that some ornaments 
were sold by him to one Gobind Ram, 
saraf of Rawalpindi. The Police then went 
to Kawalpindi and inspected the bahis of 
*Gobind Ram and took down his statement. 
They found however that the ornaments 
sold by Amrit La] had all been melted by 
then. It was decided at this stage to 
tender a pardon to Daulat Ram and his 
statement was recorded by a Magistrate 
on December 17, 1930, at Taunsa. He 
was then made an approver and gave 
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evidence against Amrit Lal and the persons 
co-accused with him in the Court of the 
Committing Magistrate, as well asin the 
Sessions Court. This conviction is based: on 
the evidence of Daulat Ram, approver, 
coupled with two pieces of evidence relied 
upon by the prosecution as corroborating 
his testimony: —e (1) the sale‘of ornaments 
by Amrit Lal, which the prosecution 
presumed to be stolen property; (2) the 
presentation by him ofa ring (Ex. P-3) to 
Musammat Sardar Begam, mother of Musam- 
mat Nagina, the dancing girl at Multan 
was Claimed by the complainant as his 
property. 

With regard to the value of the evidence 
of Daulat Ram, approver, Coldstream, J’s 
opinion is that he is no better and no worse 
than an ordinary approver, and holding the 
sale of ornaments by Amrit Lalat Rawal. 
pindi to be a corroboration of the statement 
of the approver, he has found that the offence 
has been brought home to the appellant. 
On the contrary, Jai Lal, J., is of the opinion 
that the approver in the present case has 
given an incredible story and has not told 
the truth. He is alsoof the opinion that the 
prosecution has failed to prove that the 
ornaments sold by Amrit Lal at Rawalpindi 
were those stolen from the house of Mohan 
Ram, on June 24, 1930. As to the ring, 
Ex. P-3, which was found in the possession 
of Musammat Sardar Begam, both the learn- 
ed Judges have expressed the opinion that 
itis not proved that the ring was a part of 
the property stolen from the house of Mohan 
Ram. Infact Jai Lal, J., has gone astep 
furthsr and said that the claim of the 
prosecution that the ring was a part of the 
stolen property is untrue. 

It is common ground between the parties 
that the approver Daulat Ram was a menial 
servant of Amrit Lal appellant and had 
been with him for some months before this 
occurrence. He was getting Rs. 4 a month 
for working in his house. It is contended 
on behalf of Amrit Lal that it is highly 
improbable that a man of that position 
who did not possess any special qualifica- 
tions for helping burglaries would be taken 
into confidenes by the appellant, if he 
wanted to have burglaries committed. 
According to the story of the prosecution, 
the persons whom he had engaged for the 
purpose were a constablenamed Ayyub, who 
was acting as his orderly, and one Ahmad, 
some of whose relations were involved in 
burglaries and two others named, Nura and 
Massu, who are said to have been more or 
less experienced in committing thefts, Itis- 
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argued that inthe presence of such accom- 
plices, any assistance for Daulat Ram in 
the matter of committing a theft was not 
required. Mr. Ralli points out lihat, ac- 
cording to tbe approver, his services 
were utilised in finding out a suitable 
house for committing a theft in and that 
he gave a clue to the house of Mohan 
Ram. This statement of Daulat Ram does 
not appear to me to be convincing as 
I donot suppose that the Sub-Inspector 
himself or his orderly or the other ac- 
complices said to have been engaged by 
him, would be any worse informed than. 
Daulat Ram as to the houses of well-to- 
do people in that locality. Mr. Sawhney 
invites attention to a point against the 
credibility of the story of Daulat Ram, which 
appears to have weighed 
with Jai Lal, J. What has been alleged 
by the approver is that on the night of 
the burglary, two persons Nura and Mas- 
su went to the house of Mohan Ram to 
commit theft and that some time after 
that Amrit Lal also went towards the same 
house, accompanied by Ayyub (both in uni- 
form) and the approver Daulat Ram 
and that Ahmad was left behind in the 
house to wait for the thieves if they re- 
turned with the booty to see that they 
do not take away anything till-Amrit Lal 
returns. He -further alleges that on the 
way Hukman Ram, a vegetable-seller met 
Amrit Laland without any reason the latter 
gave him one or two slaps and that after 
that Ghulam’ Haidar chaukidar met him 
and he was also illtreated by Amtit Lal. 
He adds that Amrit Lal then returned 
without reaching the house of Mohan Ram. 
As observed by Jai Lal, J., there was no 
occasion for the appellant to take Daulat 
Ram with him that evening, if all that 
“was to be done by him was to see how 
the burglars were getting on. Apart from 
this, the story as to Amrit- Lal slapping 
two persons without any reason, on the 
occasion when he was going out towards 
a place where burglary was being commit- 
ted at his instance, seems to me to be very 
improbable. It would be very much pre- 
judicial to bis interest to pick up any 
unnecessary quarrel that evening, which 
could possibly bring a number of people to 
the scene. The evidencé of these two wit- 
nesses Hukman Kam and Ghulam Hai- 
dar (P. W. Nos. 12 and 13), who came to 
corroborate this part of the approver's 
story, has been disbelieved by the learned 
Additional Sessions Judge, as well as by 
my two learned brothers, and I have ng 
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hesitation in rejecting thesame. Mr. Saw- 
hney points out, in this connection, that 
the desire to introduce these two false witnes- 
ses, was probably the reason why this 
story was put into the mouth of the ap- 
prover, who had made no reference to it 
in the statement he originally made to 
the Police. This lastmentioned statement 
has been duly proved and is marked D-A 
and the approver has been confronted with it. 

My attention has been drawn to the fact 
that there are a number of important de- 
tails which the approver has mentioned 
In his statement in Court but had not 
mentioned to the Police when he gave the 
Statement marked D-A. Mr. Ralli meets 
this objection by saying that the state- 
ment made by Daulat Ram, when he was 
a suspect and was being questioned by 
ihe Police, shortly after he was got hold 
of, was nob complete or exhaustive and. 
therefore any omission in the statement 
as made by him at the time cannot be 
taken aS contradiclions and questions re- 
lating to them in cross-examination were 
hardly jusified. He frankly admits how- 
ever that there is one contradiction bet- 
ween the statement embodied in Erg. D-A 
and the statement of the approver in Court 
which is material. It was stated by the 
approver in Ex. D-A that on the oecasion 
of the burglary under consideration, Ahmad, 
Massu and Nura went to commit the theft 
and Ayjub went with them, while his 
statement in Court is that Nura and 
Massu went to commit the theft and some 
time after them Amrit Lal and Ayyub 
followed the accused while Ahmed remained 
behind. Mr. Ralli says that perhaps the 
‘approver was not accurate wher he made 
his statement to the police and is prob- 
ably giving more correct details in 
Court; but I think, contradiction like this 
changing the story in material particulars 
is significant and when the only, real evi- 
dence inthe case is that of an approver 
and his description on one occasion 
of the persons who took actual part in the 
theft, differs from that given on another 
such testimony. cannot be held 
to be reliable or convincing. I agree there- 


‘fore with the view taken by my learned 


brother, Jai Lal, J., as to the incredibi- 
lity of the evidence of the approver and 
differ with the greatest respect, from the 
opposite view taken by my learned brother, 
Coldstream, J. i 

Coming to the question of the cor- 
roboration of the approver, it hardly 
arises, when I hold that the evidence of 
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the approver in the present case is not 
credible; but as the question has been dealt 
with in the judgments of my learned 
brothers, I must say a few words abcut 
it. Gobind Ram has produced his bahi and 


deposes that on July 30, 1950, a number of or- 


naments were sold tohim by Amrit Lal. The 
entry was duly signed by Amrit Lal whose 
story is that he was accompanied by an- 
other man, whom the saraf did not know. 
Gobind Ram goes on to say that Amrit Lal 
stated at thetime that the ornaments be- 
longed to a friend of his. As has been 
mentioned already, these ornaments have 
been melted since and not a single one 
of them was available in its original con- 
dition at the time the police went to 
Rawalpindi. Under these circumstances 
naturally the complainant or, his wife or 
other relatives are notin a position to 
say that the ornaments sold to Gobind Ram 
by Amrit. Lal were identical with the 
ornaments that were stolen from the house 
of Mohan Ram. In my opinion, it would 
not be safe to draw from the mere fact of 
the sale of ornaments by the appellant more 
than a month after the theft, the inference 
that they were the proceeds of the burg- 
lary at the house of Mohan Ramj.and 
there is nothing more than the inference 
suggested that I can see to connect the orna- 
ments sold at Rawalpindi with the orna- 
ments stolen at Dera Ghazi Khan. The 
appellant produced a friend of his named 
Ram Asra, D.W.No. 7. who stated that 
he went with him at the time of the 
sale of the ornaments and that the orna- 
ments belonged to him (Ram Asra). No- 
thing has been pointed out to me that would 
be sufficient reason for rejecting this evi- 
dence, but the question of the truth or 
otherwise of this evidence need not be dis- 
cussed, in view of the fact, that in my 
‘judgment, the prosecution has failed to 


-prove the identity of the ornaments sold 


-to Gobind Ram with the stolen property. 
Thh result of this finding is that, in my 
‘opinion, no corroboration of the story of 
the approver is furnished by the sale of 
‘ornaments at Rawalpindi by Amrit Lal. 


- Tt is difficult to say what substance there 


was in the general allegations of the pro- 


-gecution against Amrit Lal. He appears 


to be a man who had fallen into bad 
company and suspicions arose against him, 
but it seems to me that in the case 
before me, his conviction is not justified. 


. I . would therefore accept his appeal and 


a 


acquit him. 


GS oNy a si _, Appeal accepted. . 
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PATNA HIGH COURT 
Civil Appeal No. 105 of 1930 
August 9, 1933 
MacPHERSON AND AGARWALA, Jd. 
SATYA CHARAN SHRIMANI— 
APPELLANT 
versus 
SHIB CHARAN TRIGUNAIT— 
RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1993), s. 81. 
(3:—Record of Rights in respect of non-agricultural’ 
land—Presumption of correctness, whether con be. 
drawn—Hvidence required to rebut presumption, 
nature of. 

Under the Chota Nagpur Tenancy Act the prepara- 
tion of the record of rights in respect of non- 
agricultural lands is not wlira vires the survey: 
authorities and the presumption as to the correct-. 
ness of an entry in the record of rights arises- 
even with regard to non-agricultural lands, 

Even though the entries must be presumed to 
be correct until proved to be incorrect, their in- 
correctness .may be established by reference to the 
state of things existing before the record of rights 
was prepared, 

The evidence relied on tə rebut the presumption 
must show definitely that the entry is incorrect and 
evidence which merely suggests a doubt as to the 
correctness of the entry, or evidence about which, 
it is arguable that some other person might have 
reached a conclusion different from that of the 
Settlement Officer, is not sufficient to rebut the 
presumption of correctness attaching to an entry 
in the record of rights, | : 

[Case law discussed. | M 

Messrs. A. B. Mukerji and U. N. Banerji, 
for the Appellant. l 

Messrs. Khurshaid Husnain, N. N. Roy 
and Gunendra Nath Roy, for the Res- 
pondents. : | | i 

Agarwala, J.—The dispute in this suit 
relates to five small parcels of land situ- 
ate in mauza Angarpathra in the Manbhum 
District of Chota Nagpur which belongs to 
certain persons who may conveniently be 
called the Trigunaits and whohereinafter will 
be referred to as the lessors. In 1894, the 
lessors granted a mining lease of 100 bighas 
of land to Jogendra Sreemani, anda few 
days later, a similar lease of 101 bighas lying 
east of Sreemani’s grant to Nagendra 
Mitra. In each instance the demised land 
was divided into two blocks by the Railway 
line which runs through the mauza from 
west to east.. Plaintiff-appellants No. 2, 
the National Coal Company, are the present 
sub-lessees of the land leased to Sreemani 
while the defendants-respondents, who are 
also Trigunaits and owna one-third share 
of the proprietary interests have acquir- 
ed the leasehold interest of Nagendra 
Mitra. On January 8, 1925, the Record of 
Rights in respect of Angarpathra was 
finally published. Plots Nos. 306,357 and 358, 


_ Which, plaintiffs allege, fall within the 
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boundaries of their grant south of the 
Railway line, were recorded on the basis 
of possession “in the gairmazrua malik 
khatian of the defendants-respondents’ 
tenure, and plots Nos. 341 and 342, which 
they allege fall within their grant north 
of the line, were recorded as appertaining 
to plaintiffs’ Jeasehold, but in the posses- 
sion of the defendantS as subordinate 
tenure-holders to the plaintiffs and as hold- 
ing belagan, kabit lagan. 

The present suit was instituted on 
March 2,1928, by Satya Charan Sreemani, 
son of Jogendra Sreemani and the Na- 
tional Coal Company. Plaintiffs prayed 
for a declaration of their title to the dis- 
puted plots and for recovery of posses- 
sion and for a declaration that the eastern 
and southern boundaries of their grants 
are as shown in a map prepared by a 
Commissioner appointed for the purpose in 
Title Suit No. 132 of 1910. The learned 
Subordinate Judge found that there were 
no materials before him from which the 
boundaries between the plaintiffs’ . and 
defendants’ leasehold land could be ascerta- 
ined; that the plaintiffs had never: been 
in possession of the plots in dispute; and 
that the defendants’ title to these plots 
must be presumed from. the fact that 
they were and had always been in posses- 
sion of them. He, therefore, dismissed the 
suit and the plaintiffs have preferred this 
appeal. The first contention of the appel- 
lants is that in so far as their title to 
the disputed plots has been recorded in 
‘the Record of Rights, the onus of dis- 
‘placing the presumption . of correctness 
«attaching to the entry by reason of s. 84 
‘(3), Chota Nagpur Tenancy Act, 1908, lies 
on the respondents. In reply to this con- 
-tention it was argued on behalf of the 
‘respondents that the land in dispute 
‘being non-agricultural land, the prepara- 
tion of the Record of Rightè was ultra 
vires the survey authorities and that con- 
sequently no presumption of correctness 
-attaches to the entries in it. 

In support of the first part of this pro- 
-position reference was made to the deci- 
-sions in Raniganj Coal Association, Lid. 
v. Jadoonath ‘Ghose (1), E. J. Rooke v, 
-Bengal -Coal Co, Ltd. (2), and Bhola Nath 
-Das v. Durga Prasad Singh (3). The first 
of these cases was_a suit for recovery of 
rent and one of the questions which arose 
was whether it was governed by the 


(1) 19 0489. 
(2) 28 C 485;5 0 W N 840, 
(3) 12 O W N 724, 


'€ 
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general lew of limitation contained in 
Art. 116, Limitation Act, 1908, or by Art, 2, 
Sch. 3, Bengal Tenancy Act 1885.. The 


question whether Chap. 10, Bengal Tenancy- 


Act, relating to the preparation of the 
Record of Rights applied did not arise. 
i. J.. Rooke v. Bengal Coal Co., Lid. (2), 
was also a suit to recover rent and the 
only question agitated .was whether the 
suit was entertainable by ‘the Revenue 
Court or whether it should have been 
instituted in the ordinary Civil Court. 

In the third case Bhola Nath Das v: 
Durga Prasad Singh (8), the lessor sued 
for recovery of royalty due under a min- 
ing lease and on the question of limita- 
tion the Court relied on the decision in 
kanigunj Coal Association Ltd. v. Jadoonath 
Ghose (1). None of these cases assist in 
the solution of the question now under 
consideration. Reference was also made 
to Bupradas Pal v. Azam Ostagar (4), Sasi 
Kanta v. Sandhya Moni Dasya (5), Chand 
Mia v. Takamia (6), and Brindaban Prasad 
v. Gopal Saran Narayan Singh (T). Inthe 
case in Bipradas Pal v. Azam Ostagar (4), 
it was held that s. 105, Bengal Tenancy 
Act, does not apply to non-agricultural 
Jand situated in a mofussil Municipality, 
i.e that with regard to such land an 
application for settlement of rents is not 
entertainable by a revenue officer in cases 
where a settlement of land revenue is 
not being made or is not about to be 


made. The decision is not an authority 
for the proposition that the’ Chota 
Nagpur Tenancy Act excludes non- 


agricultural land from survey operations. 
Furthermore, in that case a Record of 
Rights had been prepared under s. 103, 
Bengal Tenancy Act, and there is nothing 
in the report of the appeal to indicate 
that ib was held or even contended that 
the preparation of the record was ultra 
vires. 

In the case Sasi Kanta v. Sandh- 
ya Moni Dasya (5), il was con- 
tended that no presumption of correct- 
ness attached to an entry in the Record 
of Rights that certain Jands were chan- 
dinia or bazar land, the argument being 
that such land is not subject to the 
Bengal Tenancy Act. It was found as a 


(4) 52 Ind. Oas. 412; A [ R 1919 Cal Ri: 46 O 
44} : j 


(5) 65 Ind. Cas. 4; A IR 1f21 Cal, 236; 34 CLJ 
501: £6 O W N 483. 

(6) FO Ind. Cas, £05; A I R 1924 Cal 667; 28 O 
WN 516. 

(7) 104 Ind, Oas, 514; A I R 1928 Pat. 36; 8PLT 
817, : = 
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fact that the land was agricultural land. 
Furthermore, it was held that the pre~ 
sumption of correctness attaching to the 
Record of Rights did arise although their 
landlords expressed an opinion that the 
force of the presumption in the case of 
bazar lands is not as great as in the 
case of “mailers which are rightly and 
properly included in the Record of Rights.” 
A similar view was taken in the case 
Chand Mia v. Tuka Mia (6). These two 


cases were cited with approval in the’ 


case Brindaban Prasad v. Gopal. Saran 
Narayan Singh (7). These cases, so far 
from supporting the respondents’ conten- 
tion, are cases in which the presumption 
as to the correctness of an entry in the 
Record of Rights was treated as arising 
even with regard to non-agricultural lands. 
The weight to be attached to a rebuttable 
presumption necessarily depends on the 
circumstances of each case. The cases 
cited, therefore, cannot be taken to be 
authorities 
entry in the Record of Rights, with res- 
pect to non-agricultural lands is, in law, 
entitled to less weight than a similar 
entry with respect of agricultural lands. 
Section 80, Chota Nagpur Tenancy Act, 
1908, authorizes the Local Government 
to direct the preparation of a Record of 
Rights “in respect of the land” (not 
necessarily the agricultural land) “in any 
local area, estate, or tenure or part there- 
of.” Unless the notification expressly ex- 
cludes non-agricultural lands there is no- 
thing in this provision to indicate that 
such lands, situated in the area or 
estate to be surveyed, are to be excluded. 
Indeed in Iswar Chandra v. Jogendra 
(8), it was held that in the absence of a 
notification of exclusion under s. 101, sub- 
s. (1), Bengal Tenancy Act, the mere fact 
that land is non-agricultural, as for example 
homestead land situated within a muni- 
cipality, is not sufficient to exclude it 
from the operation of Chap. X relating to the 
preparation of the Record ofRights. Among 
the particulars which the revenue officer 
may be directed to record under the Chota 
Nagpur Tenancy Acl are: 


“Section 81 (a), the name of each tenant or occu- 
pant, (c) the situation and quantity and one or more 
of the boundaries of the Jand held by each tenant 


or occupier. 

Section 84 (3) requires that 

“every entry in a hecord of Rights which has been 
finally published shall be evidence of the matter 
referred to in such entry and shall be presumed 
to be correct until it is proved, by evidence, to be 
incorrect." 


(8) 98 Ind. Oas. 137; AIR 1927 Oal. 126. 


for the proposition that an, 
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It is not suggested that non-agriculs 
tural land was expressly excluded from 
the survey of Manbhum. The principles 
followed in the preparation of the Record’ 
of Rights of land in the occupation of 
mine owners ere stated thus in Mr, 
Gokhale’s: “Final Report of the Survey 
and Settlement Operations of the District of 
Manbhum, 1918-25,” 

“(a) Where a mine owner had also taken a lease 
of the surface, he was automatically given a 
khewat and treated asany ordioary tenure-holder. 
The| uncultivated land on which the colliery actual- 
ly stood was recorded in the anabad khatian. (b) 
Where the mine owner had merely obtained per- 
mission to occupy 4 part of the surface for pur- 
poses of working the mine or had acquired waste 
land for mining purposes only, thelands in actual 
possession of the mine owner were recorded in a 
separate khatian. No rent was attested and in the 
column for status the words “colliery company” 
were written. (c) Where the land occupied bya 
mine owner was not demarcated on the ground 
and| its boundary could not be definitely ascertain- 
ed the buildings and other details were surveyed 
and| linked up with the surrounding waste land 
on the map and the name of the mine owner or 
colliery company shown against the plot in the 
ashiae mashur or list of notable objects but no 
khelat or khatian was prepared. Such cases were 
very few." f | 

The plaintiffs’ right to the surface of 
the land covered by their grant was 
established in a previous suit with the 
lessors (see Ex. 18, the judgment of the 
High Court). The next contention of the 
learned Advocate for the respondents was 
that even though the entries must be pre- 
sumed to be correct until proved to be 
incorrect, their incorrectness may be ` 
established by reference to the state of © 
things existing hefore the Record of Rights - 
was prepared. In this connection re- 
ference was made to kama Nath v. 


Official Trustee of Bengal (9), Adu Man- 
dal v. Hira Lal (10) and Chand Roy v. 
Bhagwati Charan (11). In the first of 
thése cases it was held that the pre- 
sumption under s. 103-B, Bengal Tenancy 
Adt, 1885, may be rebutted by evidence 
atonal to the settlement proceedings or 
evidence of matters apparent on the face 
ofl those proceedings and in the second 


- ease, that an entry in settlement records 


may be shown to be wrong by reference 
to. the proceedings that had been taken 
by, the revenue authorities. Similarly, in 
the Patna case, the proceedings which 
led up to the finally published record of 

(9) 87 Ind. Cas 1014; A IR 1925 Oal. 799; 29 


OWN 51%. 
(10) 117 Ind. Oas. 539; A I R 1929 Cal. 255; 33 


O WN 196. 
(11) 81 Ind, Oas. 326; A IR 1924 Pat, 248; 2 Pat. 
4 
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rights were held to be admissible for the 
purpose of rebutting the presumption. 
The view is now well established by 
authority andis not challenged though.cau- 
tion is required in its application to paril- 
cular cases. The next stage in the con- 
tention on behalf of the respondents was 
that when evidence has been adduced by 
both sides, the presumption -is rebutted 
if the evidence in support of the entry 
is unreliable. 
Srinath Chakravarty (12), which was cited 
for the respondents,- it was held that 
when the correctness of an entry is in- 
vestigated in the Civil Courts and the 
parties adduce evidence on the point in 
controversy, the entry loses its weight 
when the evidence discloses no foundation 
for it. 
point, Bagha Mower v. Ram Lakhan (13), 
it was held that the fact that the only 
evidence on which the Settlement Officer 
based the entry does not support - his 
conclusions, isthe strongest possible proof 
that the entry. is incorrect. These au- 
thorities cannot usefully be applied to 
the facts of any case unless all the 
materials on which the Settlement Officer 
based his conclusions are known. Under 
the statute the duty of a Court of law is, 
plainly, to presume an entry in the record 
of rights to be correct until it is proved by 
evidence to be incorrect. l 

The statute requires that the evidence 
relied on to rebut the presumption must, 
“ show definitely that the entry is incorrect and 
. in my opinion, evidence which merely 
suggests a doubt as to the correctness 
of the entry, or evidence about which it 
is arguable that some other person might 
have reached a conclusion different from 
that of the Settlement Officer, is not 
sufficient to rebut the presumption of 
,correctness attaching to an entry in the 
record of rights. The points in dispute 
between the parties in the present appeal 
depend upon the correct ascertainment 


of the boundaries of the plaintiffs’ lease ` 


on the east and south east of the: land 
demised. [After examining the evidence 
regarding the boundaries and the several 


maps produced, His Lordship- proceeded.] : 


The learned Court below, on an exami- 
nation of the evidence afforded by the 
maps already referred to, came to the 
conclusion that they were of no assis- 


(12) 109 Ind, Oas, 453; A I R 1927 Cal. 210; 31 
O WN 135 


13) 41 Ind, Cas, 804; A I R 1918.Cal. 807; 27 
o ÈJ 107. : : 
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In the next case cited on this. 


-court-fees realized on 


413 


tance in ascertaining correctly the boun- 
dary line between the lands of the con- 
testing parties. With that conclusion 1 
em unable. to agree for the reasons 
already stated. The survey map -agrees 
with the appellants’ previous maps In res- 
pect of the boundary between the two 
leases of 1894, in regard to plot No. 345 
in which are included 306 and 358. In 
this respect the survey record is in sup- 
port of appellants’ contention. With re- 
gard to the question of possession, it is 
admitted by the plaintiffs that the de- 
fendants are in possession of {the three 
disputed plots south of the Railway line, 
namely plots Nos. 3806, 357 and 308. 
[After discussing the question His Lord- 
ship concluded.) In the result, therefore, 
I would grant the plaintiffs a declaration 


that the-eastern and south-eastern bounds 


aries of their grant are as shown in the 
map (Ex. 4-b), made by Upendra Mohan 
Das Gupta (according to which plots Nos. 
306, 341/342, 357 and 358 fall within the 
plaintiffs’ lease), a decree for recovery of 
possession of plots Nos. 306, 341, 342 and 
358 and an injunction prohibiting the 
defendants from entering upon the plaint- 
iffs’ leasehold land except plot No. 357 
of the cadastral survey map (in respect 
of which the plaintiffs have failed to prove 
they were in possession within 12 years 
of suit and inrespect of which the appeal is, 
therefore dismissed.) The plaintiffs will be 
entitled, to half their costs in both Courts. 
The decree should take note of the extra 
the plaint and 


memorandum of appeal. : 
` Macpherson, J.—I agree. 
A Order accordingly. 


PATNA HIGH COURT 
Appeal No. 170 of-1929 
i August 24, 1933 
MACPHERSON AND AGARWALA, JJ. 
RAMGAHAN MISSIR—PLAINTIRF” 
l — APPELLANT 
i versus 
Musammat RAMDASI KUAR AND OTHERS 
— DREENDANTS— RESPONDENTS, 
Burden of proof—Suit for declaration — Partition 
alleged by defendant—Survey entry showing family 


-joint on date of partitton—Onus of proof of partition 


—Hvidence—Statement of witness's age in criminal 
proceedings—Whether forms part of the deposition. 


~: Where in a suit for declaration of title to and 
- recovery- of possession ofa property, the defendant 
‘alleges a partition of ancestral property but the 
-survey éntry.shows that at the time alleged by the 


defendant, the family was joint, the onus of prove 


444 
“ing the partition is on the defendant. 
- lu criminal proceedings the statement ofa wit- 
ness's age forms no part of his depcsition and is not 
usually the statement of the witness himself Lut an 
estimate of the Court. 

A. from a.devision of the Sub-Judge, 
‘Arrah, dated February 22, 1929. 

Messra. P. Dayaland D. B. Varma, for the 
Appellant. 
Messrs. S. C. Bose and Parsuram Prasad 
‘Varma, for the Respondents. 

Agarwala,J.—This is an appeal by the 
plaintiff from a decision of the Subordinate 
Judge of Arrah, dismissing the plaintiff's 
suit for declaration of title and recovery 
‘of possession. The following genealogy 
‘will assist in understanding the dispute 
between the parties: 


CHHAKAURI MISSIR 
| 


D 


| 
ple Padarath 


| , 
Dudhnath=Gangajalı Kuar 


=., Basgit , Ramkewal 
Rambhulawan=Ramdasi Kuar Ramgahan 
_, (defendant (plaintiff), 
“No. 1.) 


cc 


Rambhogi. 

Parsidh and Padarath separated. Out 
‘of the ancestral property Parsidh obtained 
34 bighas 15 kathas in khata No. 10 and 2 
bighas 2 kathas in khata No.61. Padarath 
‘obtained 32 bighas 19 khatas in khata No. 19 
and 3 bighas 2 katasin khata No. 62. In 
‘the Record of Rights, which was finally 
published in 1910, Dudhnath was recorded 
in respect of the lands in khatas Nos. 10 
and 61 and Ramgahan and Rambhogi 
jointly in respect of the landsin khatas 
-Nos.19 and 62, Basgit, Ramkewal and 
Rambhulan having died prior to 1910. 
Dudhnath died about 1917 and his widow 
Gangajali in 1921, Rambhogi died in 
November, 1923. 

P the decision of the present dispute 
depended on thesefacts alone, there would 
be no doubt that Ramgahan inherited 
Dudhnath's properties when Gangajali died 
in 1920 and succeeded to the interest of 
Rambhogi in the ancestral properties on 
the latter's death in 1923. But Musammat 
Ramdasi Kuer (defendant No. 1), the mother 
of Rambhogi, alleges that there was a parti- 
tion of the ancestral properties between 
her husband (Rambhulawan) and his uncle, 
Ramkewal, the father of Ramgahan (the 
plaintiff), and that after the death of 
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“Kam bhogi 
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Dudbnath the latter's property was 
amicably divided between Rambhogi and 
Ramgahan, On May 27, 1917, Musammat 
Ramdasi, purporting to act on behalf of 
her minor son Rambhogi, executed a 
mortgage of about 41 bighas in favour of 
Ramnarain (defendant No.3), on July 20, 
1919, a mortgage of about 1! bighas in 
favour of Sheonarain Kahar (defendant 
No. 4), and on June 20, 1924,a mortgage 
of 9 bighas of landin favour of Balgobind 
Missir (defendant No. 2). In each case the 
land mortgaged, amounting all to 15 bighas 
‘and 15 katasand was for the greater 
part land recordedin khata No. 19 which 
had been allotted to Padarath and which 
the plaintiff claims as ancestral land. 
This land is specified in Sch. D-r to the 


- plaint. There was a proceeding between 


‘the parties under s. 145, Criminal Proce- 
dure Code with respect to the mortgage 
plots of khata No. 19 and also 10 bighas 
odd of kahta No. 10 which the plaintiff 
claims to have inherited from Dudhnath. 
| Sch. D-2 to the 
plaint. 

‘The dispute was decided against the 
plaintiff on March 30, 1926 and the 
plaintiff alleges that in consequence of 
this decision the defendants dispossessed 
him on Jeath 15, 1333-Fasli from the 
lands mentioned in Schs. D-1 and D-2 (with 
the exception of plot No 116, item No, 24 
Sch, D-2 which is not claimed by either 
‘party to the present suit) and from 1 bigha 
(14 kathasof land recorded in khata No. 62 
which the plaintiff alleges to be part of 
his ancestral land and which is specified 
in Sch. E. Part of this land is included 
in Ram Narain’s mortgage of 1917 and 
part of itin Sheo Narain’s mortgage of 


.1919. The suitwas instituted on” Febru- 
“ary 14, 1927, for a declaration of the plaintiff's 


title, for recovery of possession, for mesne 
profits and for an ordér permitting the 
plaintiff to withdraw from the criminal 
Court Rs. 45 which had been realized by 
sale of the crops standing on ths land at 
the time of the proceeding under s. 145 
Oriminal Procedure Code. The Court 
below held that the ancestral pro- 
perties had been divided between 
and Ramgahan by their 
mothers while they were minors, and 
that the partition had been accepted by 
after attaining majority, after 
which they had also divided between 
themselves the properties of Dudhnath. 
"In appeal these findings are challenged 
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and it is also contended, on behalf of the 
plaintiff-appellant, that even if the 
ancestral properties and the properties cf 
Dudhnath have been divided he is not 
bound by the division as he was a minor 
at the time. The age of the plaintiff 
has been in contest, the plaintiff alleging 
that he was only 20 when the suit 
was instituted in July, 1927 and the 
defendants asserting that he had attained 
majority many years earlier. The defend- 
ant’s evidence regarding the date of the 
alleged partition of the ancestral properties 
Is very discrepant. The survey entry of 
1910 shows that at that time the plaintiff 
Ramgahan and Rambhogi were joint. 
The onus therefore lay on the defendants 
to prove the partition. The evidence on 
this point of Ramdasi Kuar (defendant 
No, 1), mother of Rambhogi, is thoroughly 
unreliable. On August 26, 1924, while 
deposing in a crimina) case in which accused 


Ramgahan was convicted of theft of paddy. 


which she alleged had been grown by her son, 
she stated that she and the mother ofthe 
plaintiff had partitioned the ancestral pro- 
perties “10 or 12 years ago,” t.e., between 
1912 and 1914; that Ramkewal and her 
husband Rambhulan were both dead; that 
the partition took place inthe presence of 
Dudhnath and Damri; and that 384 bighas 
had been allotted to each of the parties. 
The latter statement is obviously false 
because the total area of ancestral lands 
to be divided was only about 36 bighas. 
About a year later, on October 21, 1928, 
while deposing in a civil Court, she stated 
at one place that her husband had died 
about 1905 and at another that he was 
alive at the time of the partition and that 
the only other person present was Damri. 
On this occasion also she asserted that 
Rambhulawan was allotted 34 bighas and 
that Rambhogi and Ramgahan were 
separately recorded in the survey khatian. 
This is falsified by the khatian which 
shows they were recorded jointly. In the 
written statement which she filed 
in the present suit on May 6, 1927, 
she alleged that her husband and the 
plaintiff had separated ‘28 years back.” 
t.e. about 1899 and that all the ance- 
stral properties, movable and immovable, 
were divided between them. She also as- 
serted that the plaintiff was 34 years old 
although in 1925 she had deposed that 
he was 18 or 19 at the time of the al- 
leged separation which would make his 
age in 1927 to 47. In 1924, she had 
deposed that the plaintiff was three or 
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four years younger than her son and that 
the latter had died at the age of 22 in No- 
vember, 1923. Ifthese statcments were 
true, the plaintiff was not born at the 
date of the alleged partition .in 1899 
and was 23 years old when the written 
statement was filed. 

In 1925 however she deposed that her 
son died at the age of 17 and if this 
is true, then plaintiff was 18 years old 
when the written statement was filed 
and had not been born in 1899 at the 
time when she now states that he -and 
Rambhulawan separated and partitioned 
the ancestral properties. The plaintiff 
himself asserts that he was 20 years old 
at the'time the suit was instituted and 
examined a doctor, P. W. No. 1, whose 
opinion supports the plaintiff on this point. 
The only criticism of this evidence is 
that the plaintiff's deposition in the pro- 
ceedings under s. 149, Criminal Proce- 
dure Code, states his age as 26 in 1996. 
In Criminal proceedings the statement 
of a witness’s age forms no part of.-hig 
deposition and is not usually ‘the *. state- 
ment of the witness himself but an es- 
timate of the Court. I therefore -see no 
reason for not accepting the evidence ‘of 
the plaintiff and the opinion of the doctor 
that the former was about %0 when the 
present suit was instituted and we find 
accordingly. While giving evidence in 
the present suit defendant No. 1 made 
an attempt to reconcile her various dis- 
crepant statements by alleging that her 
husband and the father of the plaintiff 
separated in mess and used to divide 
the produce of the lands, but that the 
lands themselves remained joint until 
she and plaintiff's mother had them par. 
titioned by Dudhnath which she pays 
occurred when the plaintiff was eight years 
old. [After further discussing the ` evi- 
dence, his Lordship held that there wag 
no partition of the ancestral lands and the 
mortgage in favour of Balgobind was tot 
a genuine transaction. With respect to 
the lands mortgaged by the deeds of 
1917 and1919, his Lordship held that Ram- 
dasi was merely put into possession of 
these lands by a family arrangement in 
lieu of maintenance and proceeded.] With 
regard to the properties of Dudhnath 
the defendants’ case now is that on the 
death of Dudhnath, Ramdasi and Rame 
phogi left the ancestral house in which 
they had hitherto been living and remov- 
ed to Dudhnath’s house and that in 1990 
on the death of Gangajali, the widow of 


hh 
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Dudhnath, ‘Rembhoet took possession - of 
Dudhnath’s property and remained ‘in 
possession. of it for one year, afler which 
the land was divided between Rambhogi-and 
Ramgahan by. panches. The1eason which she 
gives for her-removal from the ancestral house 
to the house of Dudhnalh is that 
Gangajali did not like living alone and 
therefore invited Ramdasi and her son to 
live in her house.” ‘This, is entirely in- 
consistent wiJh the case set up inpara. 8 
of her written statement in which she 
alleged that Rambhogi went to live with 
Dudhnath and his wife during the life- 
time of Dudhnath and that the latter and 
his wife treated Rambhogi as their son 
and intended that their property should 
be ‘inherited “by him. [After examining 
the evidence, his Lordship held that it was 
not sufficient - to establish that: Ram- 
gahan -gave “up half share in the lands 
of Dudknath-;which he inherited and 
proceeded]; «Theré remains however to 
consider the effect of the chaukidari 
receipts: whïċh“.have keen filed. We do 
not know what: chaukidari tax was paid by 
Ramgahan®in: 1921, but up to 1917 he 


“had: apparently been assessed at Rs. 2-15-0. 


‘(see “Ex: “10: series). In 1922 his assess- 
ment? was «increased to Rs. 6-8-0, while 
_Rambhogi;.” Was assessed at Re. 1-2-0. 
“This, Wits spills sbe, noticed, is the year in 
which ‘cit’ NBL “alleged. that 
interféreds swith “Rambhogi’s possession 
of Dudhnath's. lands. .In the . fol- 
lowing year 1923, Ramgahan and 


Rambhogi were each assessed at Rs. 4° 


while in 1924 Ramgahan’s assessment was 
Rs. 6 and, Ramdasi's Rs. 2. What Ram- 
“gahan paid ‘in 1925 does not transpire, 
but. Ramdasi paid Rs. 2 as -chaukidari tax. 
-in ihat year. The substantial increase in 
the assessment of Ramgahanin 1922 sug- 
gests a corresponding accretion to his 
property. It is significant ihat Dudhnath 
has been assessed atRs. 3 in his life-time 
and that after his death Gangajali was 
assessed at Rs. 3-10-0. It is contended how- 
ever by the defendants that the fact that 
Ramgahan and Rambhogi were each asses- 
sed at Rs. 4 in 1923 supports their con- 
fention that by thetimethe assessment of 
that year was made the partition of 
Dudhnath’s property had been effected. 


_ On behalf of the plaintiff-appellant it. 


is contended that no reliance should be 
placed on this because the assessor 
panch, Tapsi Upadhaya (D. W. No. 5) 
was in a position to make entries which 
would’ support Ramdasi's claim io half 


` 
pani 
~- 
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of Dudhnath's property and that. he was `. 
interested in doing so by reason of his © 
relationship with “Balgobind, one of the.. 
morigagees from Ramdasi. It appears that 
Tapsi’s niece is married to one Saligram 
Missir, the grandson of Ramrekha.’ Ram- 
rekha is the uncle of defendant Balgobind.- 
Tapsi admits that Damzi Missir one of 
the panches of the chaukidari union declined. 
to sign the assessment register and’ it is 
significant that this man, Damri Missir, 
who is stated to have taken an active 
part in.the partition both of the ances- 
tral ‘properties and the property of 
Dudhnath, has not been produced ‘in sup- 
port of the defendants case, In these 
circumstances I am not prepared to draw 
any inference favourable to the defendants * 
from the assessment of 1923: Nor am I 
able to place any reliance on the canal 
receipts produced by the defendants. 
Changes in the canal khasras are made 
without inyuiry on the statements of the 
sattadars. Ramrekha is a saitadar (vide 
evidence of P. W. No. 13, Gopeswar 
Prasad, clerk in the canal office). The 
chaukidart assessments of 1922 and 1924 
however in my opinion support the case 
of the plaintiff and would I accordingly hold 
that it has not been established that by 
family arrangement or otherwise Ram- 
gahan gave up half of the lands which 
he had inherited from Dudhnath. . - 

In view of the finding that Ramdasi was, 
in possession of portions of the ancestral 
property by -arrangement the question 
arises whether there was any legal neces- 
sity for Ramdasi to execute the mortgage 
deeds of 1917 and 1919. Neither of these 
mortgagees was represented at the hear- `- 
ing of the appeal. On the question of 
legal necessity Issue No.7 was framed in 
the lower Court but was not dealt with 
by that Court in view of its finding that 
all the properties had been partitioned, 
It will therefore be necessary now. to re- 
mand this suit for disposal under O. XLI, 
r. 23 so far as the two mortgages of. 
1917 and 1919 are concerned. In the 
result I would set aside the decree of 
the Court below, give the plaintiff a decree 
for a declaration of -his'title to-all the 
disputed properties and for recovery of 
possession of Dudhnath’s lands. With 
regard to the ancestral lands, the plain-: 
tiff will be given possession of the lands 
covered by Balgobind’s mortgage and. the 
lands covered by such of the other two 
mortgages (i.e. of 1917 and 1919) as may 
be found to haye been executed without - 
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Jegal necessity. Withrespect to such lands 
‘and also in regard to Dudhnath’s lands 
‘and the lands covered by Balgobind’s mort- 
“gage, the plaintiff is entitled to mesne 
profits and also to the sale proceeds of 
the crops realised in the proceeding 
“under s. 145, Criminal Procedure Code. 
As plaintiff has succeeded’ with regard 
to his claim to the lands of Dudhnath 
and the lands covered by Balgobind’s 
mortgage, he is entitled to costs propor- 
tionate to his success, i.e., the value of 
the suit less the value of the mortgages 
of 1917 and 1919. If the latter are. found 
to have been. executed without legal 
necessity he will also be entitled to the 
. remainder of the costs. 
Macpherson, J.—I agree. 
N. Order accordingly. 


ALLAHABAD HiGH COURT l 
Execution First Civil Appeal No. 4850£ 1932 
November 30, 1933 

.  Youne AND RACHOHPAL SINGA, JJ. 
PIRA GHANSHYAM DAS-HANUMAN 
PRASAD—APPELLANTS 

Versus 

Babu JAINARAIN-VERMAN AND OTHERS — 
E «| RESPONDENTS 
' Provincial Insolvency Act (V of 192%), s. 52— 
Recéiver, if includes interim rec2tver—Chirge 
amounting to mortgage but not registered—Debt on 
the charge, if secured dzbt—Rzgistratton Act (AVI 
of 1908), ss. 1/ (b), 49. cg Sh 

The word ‘Receiver’ ins. 52, Provincial Insolvency 
Act includes an interim receiver, 

Where the charge amounts to a mortgage and is 
not registered, the mortgage is of no effect’ under 
as. 17 (b) and 49, Registration Act. The holder of 
a decree on such a charge is mot a secured 
creditor. l 

E. F. C. A. from the decision of the Sub- 
ordinate Judge, Farrukhabad, dated August 
27, 1932. 

Mr. Panna Lal, for the Appellant. 
Dr. N. P. Asthana, Messrs. S. N. Gupta 
Krishna Murari Lal, for the Respond- 


ent.—This is an execution first 
om the, order of the learned 
Judge of Farrukhabad. The 
before the learned Sub- 
on an application of an 
appointed under the 
Act. A judgment- 
A ent. He filed his 

his, however, the 
a weres against the 
iF subsequent to the 
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«decree a compromise was effected whereby 


sum of money by instalments. 
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the judgment-debtor agreed to pay a certain 
He further 
purported as security for payment to give 
a charge on certain property. “It is to be 
noted that the words used iù the peti- 
tion of compromise amount to a mortgage 
upon the property. The interim receiver 
applied to the Court under s. 52 of the 
Provincial Insolvency Act for the property 
to be delivered to him. The decree- 
holder objected that he was a secured 
creditor and therefore, the Provincial In- 
solvency Act did not apply to his execu- 
tion . proceedings. He had already taken 
proceedings in execution to satisfy the 
decree on the failure of the judgment- 


‘debtor to pay the instalments under com-. 


promise. The learned Subordinate Judge 
decided, however, that he was not g secured . 
creditor on the ground that theré was no 
registration either of the compromise, or 
charge or mortgage. He ordered ‘that the 
property should be delivered to the interim 
receiver and that the sale should be 
postponed. ofan, ike 

It is argued by Mr. Panna Lal-‘on 
behalf of the decree-holder that his debt 
is secured. On this point there is-no doubt. 
The charge amounts to a -mortgage~ and 
is not registered and _ therefore,: under. 
s. 17 (b) and s. 49 of the Registration Act, 
the mortgage is of no effect. The’ debt being 
unsecured, the order of the. Court below 
cannot be questioned. It has been further 
arguel by Mr. Panna Lal that s. 52 does 
not apply as the word usedin that section 
is the “Receiver. He contends that an 
interim receiver is not a receiver within 
the meaning of the section. We, are 
unable to agree with this contention. The 


material words of the section are:— i 
. “Where execution of a decree has issued against 
any property of a debtor which is saleable in 
execution and before the sale thereof notice is given 
to the Court executing the decree that an insolvency 
petition by or against the debtor has been admitted, 
the Court shall etc, etc.” 

= The words “has been admitted” clearly, 
in our opinion, show that the word 
“Receiver” used later on must include an 
interim receiver. On the admission of a 
petition there can be no question ofa Receiver 
until the debtor has been declared insolv- 
ent. Pending the decision of the Insolvency 
Court, an interim receiver would be 
appointed. We decide, therefore, that the 
word “Receiver” in s. 52 includes an 
interim receiver. | 
- Thè appellant, therefore, being an 
ordinary unsecured creditor we dismiss the 
appeal with costs. << 


418 = 
“A week's time is given to Mr. 
lo file his fee certificate. 
he has received a ‘portion 
crossed cheque from his élient and that 
the cheque is in the hands of the bank 
for collection. If the money is received 
upon this cheque Mr. Gupta is permitted 
to file his certificate within 7 days. 
oN, ` Appeal dismissed. 


Gupta 


i ana, 


l ` OUDH CHIEF COURT 
Second Civil Appeal No. 235 of 1932 ` 
! February 9, 1934 
NANAVUTTY AND RAOHCHPAL SINGH, JJ. 
JAI BHAGWAN— DEFENDANT —APPELLANT 


CTSUS 
GUTTOO AND OTHERS —PLAINTIFFS— 
RESPONDENTS 


- Evidence Act (I of 1872), s. 35-—Copy of entry in 

unicipal register of births and deaths —-Admissibi- 
lity of—Finding on such evidence—I nterference in 
second appeal—Propriety of—Civil Procedure Code 


(Act V of 1909), s. 47—Whether applies when decree 
is a nullity. 

- Under s». 35, Evidence Act, aco py of an entry in the 
Municipal register in which births and deaths are re- 
corded is admissible in evidence, as itis kept by a 
public servant in the discharge of his duties, Where 
the trial Oourt and the lower Appellate Court have 
attached weight to such a document the Court of 
Second appeal will not take a different view. 


. Where the decree is a nullity, then 8 47 of the 
Oode of Civil Procedure hag no. application, for such 
a decree is not a decree at all and a suit to set aside 
the decree is not barred, Ram Narain v. Suraj 
Narain (1), relied on. 

' D. C.A , against an order of the Sub-J udge, 
Mohanilalganj, Lucknow, dated July 28, 
1932, confirming that of the Munsif, Havali, 
Lucknow, dated July 10, 1931. 

Babu Ram Prasad Varma, R. B. and Mr, 
Gaya Prasad, for the Appellant. 

Messrs. S. N. Roy and Hari Har Nath 
Kitchlu, for the Respondents, 

Judgment.—This is a defendant's 
second appeal arising out of a suit for a 
declaration. l 

Fhe facts giving rise to this litigation 
between the parties are asg follows :— 

One Jai Bhagwan instituted a suit to 
recover a sum of money against Bisheshar 
Dayal in the Court of Small Causes on foct 
of a pro-note and obtained an ex parte 
decree on March 17, 1930. In July, 1930, 
Jai Bhagwan made an application to the 
Court which had passed the decree stating 
that as Bisheshar Dayal had died, the 
names of his sons, Asa Ram, Gattoo and 
Shambhoo be substituted in his place, and 
then the decree be transferred to the Court 


t ‘ a Š ` 
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He tells us that 
of the fee- by- 
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of Munsif, Havali, Lucknow, for execution: 
Asa Ram is a major but Gattoo and 
Shambhoo, the other two sons of Bisheshar 
Dayal, are minors. Asa Ram and the 
guardian of the two minor sons of Bishe- 
shar Dayal appeared but raised no objec- 
tions to the prayers made by the decree- 
holder; therefore, their names were brought. 
on record as legal representatives: 
of the deceased judgment-debtor and the 
decree was transferred to the Court of 
Munsif, Havali, Lucknow, for execution as 
prayed... After that a house belonging to 
them was attached, whereupon they filed 
objections . stating that Bisheshar Dayal, 
their father, had died on March 16, 1930, 
before the decree was passed and there- 
fore, it was a nullity. Later on they withdrew 
these objections saying that they would file 
a regular suit for setting aside the decree, 
On February 23, 1931, the sons of Bisheshar 
Dayal instituted a regular suit asking that 
the decree which had been passed against 
their father should be set aside on the ground 
that he was not alive at the time when 
the decree was passed. Two grounds 
were taken by the decree-holder, Jai Bhag- 
wan, in his defence. It wes denied that 
Bisheshar Dayal had died before the decree 
was passed. The other objection wes that 
the suit was barred by the provisions of 
8. 47 of the Code of Civil Procedtire. The: 
learned Munsif who tried the suit dismissed. - 
it, An appeal was preferred ‘to: the. lower 
Court which upset the judgment of the trial: 
Court --and decreed the plaintiffs’ claim, 
Jai Bhagwan has preferred this second 
appeal against the order passed by the 
learned Subordinate Judge in appeal.’ 

Both the Courts below have come to the 
conclusion that Bisheshar Dayal had died 
before the date on which the decree against 
him was passed. Thisis a finding.of fact 
which cannot be challenged in second appeal. 
The plaintiffs produced a copy of an entry 
in the Municipal register in which births 
and deaths are recorded. That entry sup- 
ported their case. No other evidence was 
produced by them. It was contended on 
behalf of the appellant by his learned 
Counsel that this reigister was not admis 
sible in evidence. We are clearly of « 
nion that this contention is not sou 
Under s. 35 -of the Indian Evidence i 
this document is admissible in evic 
Itis kept by a public servant in the 
charge of his duties and the learned Ca 
appearing for the appellant has nc 


_ able to show us why it is not ad~ 


It is true that apart from this entr, 
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‘Municipal Register there is no other evid- 
ence to ‘prove the date of the death of 
Bisheshar Dayal, but itis to be remembered 
that both the Courts attached weight to this 
document, and we sitting in second appeal, 
are not prepared to take a different view. 
It is nota case in which the Courts below 
have decided a question of fact on evidence 
which was inadmissible. The document was 
certainly admissible in evidence and ‘it 
‘was for the Courts to decide as to what 
weight should be attached to it. They have 
held that it proves the case set up by the 
plaintiffs and we find ourselves unable to 
take a different view. 

On the question as to whether or not 
the plaintiffs had a right to institute a 
regular suit, all that is necessary to say is, 
that the matter is concluded by a recent 
Full Bench ruling of this Court to which one 
of us was a party and which is reported in 
Ram Narain v. Suraj Narain (1). It was 
held there that where the decree is nullity, 
then s. 47 of the Code of Civil Procedure, 
has no application, for such a decree is not 
adecres at all. In view of this Full Bench 
ruling, the argument of the learned Counsel 
for the appellant that as the plaintiffs- 
respondents did not challenge the validity 
of the decree in execution department, they 
cannot iostitute a regular suit at all, can- 
not be accepted. 

- For these.reasons we are of opinion that 
' the decree‘ passed by the lower Appellate 
Court is correct and must be affirmed. We 
accordingly dismiss the appeal with 
costs. 

Appeal dismissed?:' 


Oudh 75; 6 R D 3€8. 
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l ALLAHABAD HIGH COURT 
Civil Revision Application No. 502 
of 1932 
March 20, 1933 
SULAIMAN, C. J. 
JAIN GLASS WORKS—PLatntire-— 
APPLICANT 
l VETSUS 
SECRETARY OF STATE—DEPENDANT— 
OPPOSITE PARTY 
‘Railways Act (IX of 1390). s. 72—Risk Note Form 
B—‘Rate,’ meaning of—Constynment sent under Risk 
Note Form B—Amount charged less than that for 
carriage at owner's risk—Consignor and consignee, 
af bound by clause exempting Rat!way Company from 
liability. 
Where the amount charged by the Railway Com- 
any on consignment sent under Risk Note B is 
Tess than what would have been payable if the 
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goods were taken‘atthe owner's risk and is much 
less than what would have’ been payable if the 
goods had been taken at railway risk, the consignor 
or consignee will be bound by the clause exempting 
the Company from all liability. 

The word ‘rate’ mentioned in Risk Note form B 
means the charge per maund for the minimum 
quantity. 

C. R. A. against an order of the Small 
rae Court Judge, Agra, dated March lo, 
1932. 

Mr. B. Malik, for the Applicant. 

Mr, Muhammad Ismail, for the Opposite 
Party. 

Order. — This is an application in revi- 
sion from a decree of the Court of Small 
Causes dismissing a suit for damages 
against a railway company. 

Three consignments of grass were sent 
under risk note, form B. The rate for 
carrying grass at owner's risk is 3 annas, 
6 pies per maund with a minimum of 
160 maunds, whereas the rate for carrying 
the same at the company’s risk is 3 annas 
10 pies with a minimum of 160 maunds, 
The risk note that was granted to the 
consignor was on-.form B as the amount 
that was charged was Rs. 28-12-0 which 
was less than Rs. 35, which would be the 
rate for carrying the goods at the owner's 
risk. The clerk in filling up the columns’ 
put down the rate of 3- annas 10 pies per 
maund but at the same time ignored the 
minimum quantity for 160 maunds, which 
was required for that rate. The net result 
was that he charged- less from the con- 
signor. 

‘the learned Advocate for the applicant 
contends that because the rate mentioned 


(1) 147 Ind. Cas, 1209; 110 W N 169; A TR i93t-, in the column by thej clerk was 3 annas 10 


pies, although the amount actually charged 
from the consignor was less than what 


= would have been payable if the goods 


were carried at owner's risk and although 
risk note form B was given, nevertheless 
the company was liable and the terms of 
the contract which exempt the company 
from liability should be ignored. â 


This contention has no force. The word 
“rate” mentioned in risk-note form Ð, 
must necessarily mean the charge per 
maund for the minimum quantity. The 
crucial point is that the written contract 
between the parties was contained in form 
B. which exempts the company from all 
liability from loss or destruction. The 
amount charged by the company was less 
than what would have been payable if the 
goods were taken at owner’s risk and 
was much less than what would have 
been payable if the goods had been 
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taken at railway risk. The consignor or 
consignee are, therefore, bound by the 
clause exempting the company from all 
liability. i 

In revisicn I would not entertain the 
the plea that the risk note form B was not 
formally proved in the Court below. The 
application is dismissed with costs. 

N. Application dismissed. 





OUDH CHIEF COURT 
Criminal Revision Application:No, 78 
of 1933 
November 1, 1933 
SMITH AND ALLSOP, JJ. 

GOKUL CHAND ROY-—Appricant 
i VETSUS 

_ EMPEROR—Opprositgs Party 

Cantonments Act (II of 1924), ss, 271, 184 (b), 181 
(1), 2€8—Completion of building more than six 
months prior to complaint—T'rial, if proper— Mere 
non-compliance urth provisions of s. 181 (1}—Whe- 
ther punishable—Subsitiution of conviction under 
s. 268 for one under s. 184 (b)—Propriety of— 
Penalty forcontinuing failure, if provided by 
8, 184, 

Where there is nothing to show that any new 
building was built by the accused within limitation 
and what was built had been completed more than 
six months before the date of complaint, trial for an 
offence under s. 27], Cantonments Act, is nor 
proper. 

Section 181 (b) does not provide a punishment for 
mere non-compliance with a direction made under 
sub+s. (1) of e, 181: What it makes punishable is 
the beginning, continuation, or completion of the 
erection of a building without complying with such 
8 direction. Jt is not proper tosubstitute a convic- 
tion under s. 268 for one under.s 184 (b). 

Section 184 provides no penalty for a continuing 
failure or contravention, although such a penalty is 
provided in s. 268, 


Cr, R. A. from an order of the Sessions 
Judge, Lucknow, dated April 26, 1933. 

Mr. R. F. Bahadurji, forthe Applicant. 

Mr. Iqbal Narain Masaldan, for tha 
Orown. 


Smith, J.—This is en application ia 
wevision by Mr. Gokul Chand Rai, an 
Advocate who has been convicted by Mr. 
P. Mason, I. CO. S., a Magistrate of ths 
First Class under s. 184 (b), Cantonments 
Act (II of 1924) and has been sentenced 
to pay a fine of Rs. 50 and a further fine 
of Rs. 10 for every completed week, begin- 
ning from March 28 last during which 
certain stables remained as the learned 
Magistrate put it “in their present half- 
ruinous condition.” The date of the de- 
cision was March 22, 1933. Mr. Gokul 
Chand Rai made an application in revi- 
sion to the. learned Sessions Judge of 
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Lucknow, but that application was dis- 
missed n April 26 last, whereupon this 
second application in revision was made 
to this Court on July 7 last. The ap- 
plication came up before a learned Judge 
of this Court on August 31,1933 and he 
directed under s. 14 (2), Oudh Courts Act, 
that it should be heard by a Bench of 
this Court. It appears that Mr. Gokul 
Chand Rai is the owner of the bungalow 
in the Cantonment. He applied apparent- 
ly early in the year 1932 for permission 
to reconstruct some stables in the com- 
pound of that bungalow but on February 27, 
1932, the Cantonment Board passed the 
following resolution in confirmation of a 
resolution passed by the Building Com- 
mittee “Insanitary. Not approved. This 
appears to be new construction.” 
Thereafter there was some correspond- 
ence between Mr. Gokul Chand Rai and 
the Cantonment Board and in the mean- 
lime Mr. Gokul Chand Rai appears to 
have proceeded with the construction of the 
stables. On July 29, 1932, the Cantonment 
Board passed a resolution that the old 
stables be demolished and the new ones 
allowed to remain. A copy of this resolu- 
tion was forwarded to Mr. Gokul Chand 
Rai on August 12 and 13, 1932. He was 
requested to have the old stables pulled 
dowi within a month from the date of 
the receipt of the Board’s letter but he 
does not appear to have done so since on 
January 3, 1933, the Board passed a re- 
solution granting him for the demolition 
of the stables one week's extension from 
the date of the receipt of notice of that 
resolution. He was notified by that resolution 
that that was the final extension andthat 
he would be prosecuted unless he carried 


- out the demolition within the period al- 


lowed. This resolution was communicated 
to Mr. Gokul Chaud Rai by the Board's 
letter dated January 7, 19338. 

The old stables however were not pull- 
ed down and after some further corres~ 
pondence, the Executive Officer of the 
Cantonment on February 3, 1933, made a 
complaint in writing 1o the Bench of 
Magistrates in the Cantonment requesting 
the prosecution of Mr. Gokul Chand Rai. 
This complaint represented that Mr. Gokul 
Chand Rai had contravened s. 179, Can- 
tonments Act, by putiing up the new stables 
without the sanction of the Cantonment 
authority. The details of the correspon- 
dence were set out and it was represented 
that by his failure to demolish the five 
old stables, Mr. Gokul Chand Rai had ren. 
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dered himself liable to prosecution under 
s. 184, Cantonmenits Act. The case was 


transferred to Mr. P. Mason, who fixed 


March 14 for disposal. On that date 
Mr. Gokul Chand Rai did not appear and the 
case was adjourned to March 20. Heap- 
peared onthat date and putin a written 
statement. The documentary evidence was 
perused by the learned Magistrate who 
inspected the locality that same evening. 
On March 21, he made a note that the 
walls of the stables were still partly stand- 
ing but that the roofs had been removed 
and the upper part of the walls pulled 
down. 
convicting and punishing Mr. Gokul Chand 
Raias has already been set forth. 

The first point taken on behalf of the 
applicant is that there was no trial at all 
according to law. I see no force in that 
contention. It does not appear what pre- 
cisely happened when the applicant first 
appeared before the Magistrate but in the 
summons that had been sent to him, s. 184 
Cantonments Act, was quoted and as has 
been mentioned already, he put 
in a written statement the gist of which 
was that he had been prevented by the 
tenant and the tenant’s servants from 
demolishing the old stables. As the learn- 
ed Magistrate remarked in his judgment, 
there was no dispute as tothe facts. Those 
facts were sufficiently evidenced by the 
copies of correspondence and there was no 
necessity for oral evidence. The learned 
Magistrate noted on March 20 that Mr. 
Gokul Chand Rai admitted receipt of all 
the letters and notices served on him dur- 
ing a period of one year and admitted 
that he did not demolish the stables 
within a week of the receipt of the final 
notice. 

' - Jt does ‘not appear precisely when the 
building of the new stables was begun. 
From the wording of the Board’s resolution 
of July 29, 1932, it would appear that they 
had been completed before that date 
but it appears from a letter sent on Janu- 
ary 19, 1933, on behalf of the tenant to 
the Advocate of Mr. Gokul Chand Rai, 
that even by that date the new stables 
had not been roofed. On that point there 
isno other evidence, so that as far as 
the evidence on the record goes there is 
nothing to show that Mr. Gokul Chand Rat 
did any new building after July 29, 
1932, on which date the Board passed its 
resolution that the new stables should be 
allowed toremain but the old ones should 


be demolished. In these circumstances it. 
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has to be considered whether any offence 
punishable under s. 184, Cantonments Act 


“was committed by Mr. Gokul Chand Rai. 
“That section runs:— 


_ “Whoever begins, continues or completes the- er- 
ection or re-erection of a building (a) without 
having given a valid notice as required by ss. 179 
and 160, or before the building has been sanctioned 
or is deemed to have been sanctioned or (b) with- 
out complying with any direction, made under sub- 
S. (1) of s. 181 or (c) when sanction has been re- 
fused or has ceased to be available shall be pun- 
ishable with fine which may extend to five hun- 
dred rupees.” 


It would appear that Mr. Gokul Chand 
Rai certainly committed an offence pun- 
ishable under sub-s. (a) or sub- s. (e) in 
respect of the new building but in that 
connection itis urged on his benalf that 
the Cantonment authority by its resolu- 
tion of July 28, 1932, condoned any such 
offence and furthermore that that offence 
had taken place more than six months 
before the complaint was made on Febur- 
ary 3, 1933 and that having regard tothe 
contents of s. 271, Cantonments Act, he 
could not be tried for such an offence. 
It may be said that the Board's condona- 
tion was conditional upon the removal of 
the old stables and that when that condi- 
tion was not fulfilled the condonation 
ceased to operate. In the argument based 
on s. 271 of the Act however, there is more 
force. As Ihave said thereis nothing on 
ihe record to show that any new building 
was done by the applicant after the end of 
July, 1932, so that what was done in that 
connection had been completed more than 
six months before the date of the com- 
plaint. 

As regards £. 184 (b), the direction as 
regards ‘he demolition of the old stables 
was only made on July 29,1932. As I 
have said already there is no evidence on. 
the record that the applicant continued or 
completed the erection of the new stables 
after that date. He cannot therefore be 
said to have begun, continued or completed 
the erection of the new stables without 
complying with the direction for the ee- 
molition of the old ones. Section 184 (b), 
it should be noficed, does not provide a 
punishment for mere non-compliance with a 
direction made under sub-s. 1 of 5.181. What 
it makes punishable is the beginning, con- 
tinuation or completion of the erection of 
a building without complying with such 
a direction. The applicant might perhaps 
have been punished under s. 268 of the 
Act for non-compliance, within the time 
specified, with the notice or requisition 
that was given himto demolish the old 
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stables. But that was not the offence com- 
plained of by the Cantonment authority 
and having regard to the contents of 
s. 266, Cantonments Act, it would not in 
my opinion be proper to substitute a con- 
viction under s. 268 for the one under 
s. 184 (b). I may point out in conclusion 
that s. 184 provides no penalty for a con- 
tinuing failure or contravention although 
such a penalty is provided ins. 268. Tak- 
ing the view that on the facts disclosed the 
applicant was not justifiably convicted un- 
der s. 1814 (b), Cantonments Act, I would 
allow this application, set aside the con- 
viction and order that any sum or sums 
that have been paid by the applicant be 
refunded to him. 

Allsop, J.—I agree with my learned 
brother that this application for revision 
must be allowed and thatthe order which 
he proposes should be passed. As he has 
set forth all the facts it is unnecessary 
for me to restate them. The difficulty has 
arisen because it was never clear with 
what act or omission the applicant was 
charged. From the complaint of the Can- 
tonment authority if would appear that 
he was charged with having erected the 
new stables at some time before J uly, 1932. 
If that was the intention the charge was 
obviously barred by time under s. 271 of 
the Act. It was not alleged that he had 
continued or completed the building of the 
new ‘stables after the month of J uly and 
there is no evidence to prove that he did 
so. I gather from the complaint that there 
was no charge at all against the appli- 
cant on the ground that he had failed to 
pull down the old stables. The charge was 
that he had begun, continued or completed 
the erection of the new stables in breach 
of the condition imposed upon him, that 
he should pull down the old stables. The 
charge was in respect of the new building 
and ‘it has not been proved that any of- 
fence in respect of this was com mitted 
within limitation. No complaint was made 
that it was an offence in itself on the part 
of the applicant to disobey the order to 
pull down the old stables and I think it 
is at least doubtful whether the Canton- 
ment authority had any right to make this 
order at all. 

N. Revision allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 11 of 1933 
February 8, 1934 
NANAVUTTY, J. F 
HARGOVIND PRASAD AND OTËERS — 
l DEFENDANTS — Å PPELLANTS 


VETSUS 

Babu AMBIKA DUTT RAM— 

i PLAINTIFF — RESPONDENT 
-` Transfer of Property Act ({V of 1882, s. 41— 
Bona fide purchaser for valuable consideration given 
—Onus of proof on transferee—Nature of proof 
required—Reasonable care—Mere inspection of re- 
venue papers—Suficrency of. 

Under s. 4], Transfer of Property Act, the trans- 
feree’ must prove that his transferor was the osten- 
sible owner with the express or implied ‘consent of 
the real owner, that the transfer was made for 
consideration and that the transferee took reason- 
able care to ascertain the right of his transferor 
befora he entered into the transaction and that he 
acted in good faith when he entered into that 
transaction. The burden of proof js always on the 
transferee to show that heacted in good faith and 
that his transferor was the ostensible owner with 
the express or implied consent of the real owner. 
When the transferee has not succeeded in proving 
that his transferor was the ostensible owner with 
the express or implied consent of the real owner, he 
cannot be said to bea bona fide purchaser for valu- 
able consideration given. 

Section 41, Transfer of Property’Act, also lays 
down that the transferee must take reasonable care 
to ascertain that the transferor had power to make 
the transfer. Mere inspection of the revenue papers 
by the transferee is not enough. Mubarak un-nissa 
Bibi v. Mohammad Raza Khan (1), distinguished. 

No entry in the village Record of Rights, can 
supply the place of atitle deed and a transferee who 
actson such an entry as evidence of the title of his 
transferor, cannot be held to have discharged that bur- 
den. Muhammad Shujatv. Chandan Bibi (2), relied 
on. . 


©. S. A. against the decree of the Subord- 

inate Judge, Lucknow, dated November 19, 
1932, reversing that ofthe Munsif, Haveli, 
Lucknow, dated, December 23, 1981. 


Mr. Makund Behari Lal, for the Appel- 
lant. S 

Mr. Hukim Ud-din, for the Respondent. 

Judgment.—This is a defendants’. ap- 
pealfrom a judgment of the learned Sub-. 
ordinate Judge of Lucknow reversing the 
judgment and decree of the Munsif of 
Haveli, Lucknow and decreeing the 
plaintiff's suit with costs of both Courts. 

The facts out of which this appeal arises 
are briefly as follows:—Ratan Lal and 
Sangam Lal were original owners of the 
under-proprietary land in suit in Mohal 
Indarnagarin village Para in the District 
of Lucknow. They were also owners of a 
four annas zamindari share in the same 
village. On November 10, 1900, Ratan Lal 
and Sangam Lal transferred their four 
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annas zamindari share to the late Rai Sri 
Ram Bahadur. By another sale deed of 
the same date, they transferred their four 
annas share of the under-propriétary land 
in suit to Babu Sitapat Ram. By a will 
dated May 21,1911, Rai Sri Ram Bahadur 
gifted the under-proprietary land in suit 
to his son Babu Rampat Ram. Babu 
Rampat Ram, Babu Sitapat Ram and Rai 
Sri Ram Bahadur are all dead and the 
plaintiff in the present suit Babu Ambika 
Datt Ram is the son of Babu Rampat Ram 
and claims to be: the owner of the under- 
proprietary land. On April 28, 1927, Ram 
Dayal, the original defendant in the present 
suit purchased the under-proprietary land 
from Ratan Lal for a sum of Rs. 600, 
Sangam Lal died some years ago leaving a 
grandson, Birj Lal. After the death of 
Sangam Lal, the under-proprietary land in 
suit was recorded in the name of Brij Lal 
alone. Ratan Lals name was entered in 
the Revenue papers along with that of 
Sangam Lal before the latter’s death but 
after that his. name was somehow omitted 
from the Revenue napers. Ratan Lal 
therefore apphed for correction of papers 
and his application was to the effect that 
there had been a partition between him 
and his brother before the death of Sangam 
Lal and that this under-proprietary land 
had fallen to his share, and he therefore 
prayed that Brij Lals name be removed 
and his alone be entered in the revenue 
papers. His application was granted on 
October 2, 1926 and on April 28, 1927,-he 
sold this under-proprietary land to Ram 
Dayal. Ram Dayal sued in 1927 for 


arrears of rent and his suit was decreed and 


then plaintiff Babu Ambika Datt Ram 
filed the present suit on June 11, 1930, for 
recovery of possession. Ram Dayal died 
in the course of the present litigation and 
his sons Hargobind Prasad, Gaya Prasad 
and Salig Rum are now the appellants 
before me. 

Amongst the other pleas raised by Ram 
Dayalin his written statement there was 
one plea that he was a bona fide purchaser 
for valuable consideration ‘given. This 
plea was accepted by the trial Court and 


the plaintifi’s suit’ was dismissed. It was. 


however rejected by the lower Appellate 
Court and the plaintiff's suit was decreed. 
The defendants have-now come in second 
appeal. 

The sole point for determination in the 
present appeal is whether Ram Dayal was 
a bona fide purchaser for valuable con- 
sideration, The learned Counsel for the 
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defendants-appellants has argued cn the 
strength of the ruling reported. in’ 
Mubarak-un-nissa Bibi v. Mohammad Raza 
Khan (1), that Ram Dayal wasin fact a 
bona fide purchaser for valuable considera- - 
tion and that he was protected by s. 41 of : 
the Transfer of Property Act. In my opi-. 
Dion thereis no force in this contention, 
and it wasrightly overruled by the learned’ 
Subordinate Judge of Lucknow. Section’ 
41 of the Transfer of Property Act runs as. 
follows :— 

“Where with the consent, express or implied, of the 
person interested in immovable property, a person is 
the ostensible owner of such property and transfers : 
the same for consideration, the transfer shall not be 
voidable on the ground that the transferor was not 
authorised to make it provided that the transferee 
after taking reasonable’ care to ascertain that the! 


transferor had „power to make the transfer has acted | 
in good faith.” 


This section therefore makes it necessary: 
for the transferee to prove :— 

Ist. that his transferor was the ostensible. 
owner with the express or implied consent of. 
the real owner; 

2nd. that the transfer was made for con-, 
sideration; and 

3rd. that the transferee took reasonable 
care to ascertain the right of his transferor 
before he entered into the transaction and 
that he acted in good faith, when he entered 
into that transaction. l 

“Now the facts of this case clearly do not 
support the contention of the appellants. 
The plaintiff bases his title on the sale 
deed of November 10, 1900, executed by 
Ratan Lal and Sangam Lal in favour of 
Kai Sri Ram Banadur. Rai Sri Ram 
Bahadur gifted this property under a will 
io Babu Rampat kam and plaintiff is the 
son of Babu Rampat Ram. Rai Sri Ram 
Bahadur applied for mutation of names on 
the basis of this sale deed of 1900 but he- 
only put in one application for mutation 
of names’ and as it so happened that the 
under-proprietary tenure covered by the 
sale deed of 1900 was situated in three 
mahals, namely Mahal Dibba, Mahal Indar- 
narain and Mahal Baldeva in village Para, 
so the Registrar -Kanungo actually effected 
mutation only of the under-proprietary land 

in Mahal Dibba and the under-proprietary, 
tenure in Mahal Indarnarain which consti- 
tuted the land in suit in the present case, 

accidentally remained as held by Ratan 
Lal and Sangam Lal in the revenue papers. 

But although no mutation was effected in 
favour of Rai Sri Ram Bahadur owirg to 
this mistake on the part of the Revenue 

(1) 79 Ind Cas. 174: 46 A 377, 22 A LJ 3807; Al 
-~ 1924 All. 384: L R 5 A 257 Oiv., 
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authorities, Rai Sri Ram Bahadur and 
after him his son Babu Rampat Ram 
and after the latter Babu Ambika Datt 
Ram remained in actual possession of the 
under-proprietary land in suit. The under- 
proprietary land includes grove land and 
khudkasht land and these were in actual 


cultivation of the plaintiff's uncle Sitapat’ 


Ram. Ram Dayal who purchased this 
very same under-proprietary Jand in 1927 
could very easily have known these facts 
had he cared to make enquiries in the 
village. Infact the sale deed of 1927 in 
favour of Ram Dayal itself makes it clear 
that the vendor Ratan Lal was not in 
actual possession of ihe land which he 
sold, for the sale deed gives the purchaser 
the right to sue for profits of the three 
previous years in respect of the land sold 
by that sale deed. In these circumstances 
if -Gannot be said that the transferee 
Ram Dayal has succeeded in proving that 
his transferor Ratan Lal was the ostensi- 
ble owner with the express or implied 
consent of the real owner Rai Sri Ram 
Bahadur and: his son and grandson who 
is the present plaintiff. The burden of 
proof is always on the transferee to show 
that he acted in good faith and that his 
transferor was the ostensible owner with 
the-express or implied consent of the 
real owner. No entry in the village re- 
cord of rights can supply the place of 


a title deed and a transferee who acts . 


on such an entry as evidence of the title 
of his transferor cannot be held to have 
discharged that burden: See Mukammad 
Shujan v. Chandanbibi 97 Ind. Cas. 988 (2). 
Section 41 of the Transfer of Property Act 
also lays down that the transferee must take 
reasonable care to ascertain that the trans- 
feror had pcewer to make the transfer. 
In the present case I am of opinion that 
the transferee did not take such reason- 
able care. Had he made enguiries in 
village Para before purchasing the prop- 
erty he would at once have come to 
knoW that Ratan Lal had long ago sold 
this very same under-proprietary land to 
Rai Sri Ram Bahadur and that 
he had no interest left in the property 
at all which he would transfer to Ram 
Dayal. Mere inspection of the revenue 
papers by the transferee is nct enough. 
In the present case Ram Dayal was 
the son of Mohan Lal, the Patwari of 
village Para and he himself was in the 
service of the father of Sangam Lal and 
all the: circumstances of the case seem to 
me to point clearly to the fact that he 
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could not have been so easily duped by’ 
Ratan Lal as he tries to make out in the 
present case. Had Ram Dayal cared to 
see the application for mutation of names 
presented by Rai Sri Ram Bahadur and 
the order passed on that application he 
would not have fallen into the error of 
purchasing property belonging to another 
man from his vendor Ratan Lal. The ruling 
of the Allahabad High Court [Mubarak-un- 
nisa Bibi v. Mohammad Raza Khan (1)] 
cited by the learned Counsel for the appel- 
lants does not seem to me to apply to the 
facts of the present case and the learn- 
ed Counsel for the appellant frankly ad- 
mits that he could not find in the de- 
cided rulings of the various High Courts 
any case the facts of which were an- 
alagous to those of the present case. ` 

In my opinion the learned Subordinate 
Judge has arrived at a very just and fair 
conclusion and has rightly held that s. 44 
of the Transfer of Property Act cannot 
help the contention of the defendants. 

The appeal therefore fails and is dismissed 
with costs, 


N. Appeal dismissed, 
(2) 97 Ind. Cas. 9§8;A IR 1927 Nag. 41, 


LAHORE HIGH COURT 
Criminal Appeal No. 1530 of 1932 
February 22, 1933 
ABDUL QADIR AND MONRO, JJ. 
MEHNGA HAMIRA—Convior —APPELLANT 
versus | i 
EMPEROR— Opposite Panty 


‘Criminal trial—Recovery of weapon from accused 
—Confession of accused mentioning such weapon is 
weapon of offence—Court believing and acting upon 
the confession—Effect of. i 

Where a weapon has been recovered from the accused 
and the Court believes his confession and acts upon 
it, the mention ofa weapon in the confession as the 
weapon of offence sufficiently connects the weapon 
with the offence, 


Cr. A. from an order of the Additional] 
Sessions Judge, Ferozepore, dated Octo- 
ber 13, 1932. - 

Mr. Sahib Dial Suri, forthe Appellant. 

Mr. Des Raj Sawhney, for the Crown. 

Abdul Qadir, J.—A double murder 
was committed at Kakori Kalan—a village 
in the Ferozepore district—on May 2, 1939, 
Musammat Rahmo, wife of Munshi, a weay- 
er in that village, and her little daught. 
er Musammat Mukhtaro, aged about three 
were the persons killed. Munshi was work- 
ing at a kiln belonging to Rur Singh 
throughout the day and did not know what 
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had happened. He returned about even- 
ing time from his work and not finding 
his wife and daughter at his house; begañ 
to look about for them. and informed ‘the 
lambardar and other people in the village 
and asked them to help him in tracing. 
their whereabouts. Nothing was known 
till the next evening, when Kartar Singh, 
a‘lambardar of the village, noticed the 
corpse of a female floating -above water 
in the phulahiwala well and came and 
informed people about it. They went to- 
wards the weil and Munshi identified the 
dead body to be that of his wife. He 
went and made-a report to the Police 
about 9. 15 EF. M., expressing a suspicion 
against Mehnga, appellant and a cou- 
sin of Mehnga named Allah Ditta. He 
stated in the report that there had been 
intimacy between Mehnga and Musammat 
Rahmo for some time; that Mehnga had 
been questioned about this occurrence after 
the dead body of Musammat Rahmo was 
noticed in the well and he at first denied 
all knowledge about it but afterwards 
admitted that he and Allah Ditta had 
murdered her and had thrown her corpse 
into the well. 

- On the arrival of the Police the same 
night, the: body was taken out of the well 
by one Umra, about 11 Pr. m. The accus- 
ed was then asked as to where the little 
girl Mukhtaro was and he took the Police 
and other persons to a kotha in the haveli 
of Tohla Singh, in a part of which he him- 
self was residing, and brought out the dead 
‘body of the little girl from under a heap 
of bhusa stack in the kotha. The kotha 
was in the actual possession of Gulla Singh, 
who had taken it for keeping his bhusa, 
from Tohla Singh, its owner. There -was 
a lock outside the door, but it was of a 
cheap type wkich could be opened without 
a key and wes so opened. The body of 
Musammat Mukhtaro was duly identified. 
The acused was arrested and so was Allah 
Ditta. 

During the investigation, the appellant 
produced some articles of jewellery from 
his house.. They were a tawiz,a ching of 
gold and another tawiz of silver and a 
brass ear-ring. All these ornaments were 
identified by Munshi and others as belong- 
ing to his deceased wife. He also produc- 
ed three blood-stained clothes, which were 
taken possession of by the Police and 
were submitted for chemical analysis with 
the result that eventually the’ chemical 
‘examiner reported that they were all three 
\stained with human- blood. About the 
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shirt included in these clothes, the pro- 
secution produced evidence that the ac- 
cused had, previous to is Murder, ex- 
changed it with one Girdhari; P. W. 
No. 17, who came and proved that the 
blood-stained shirt found” in the house of 
the accused, was the one which he had 
exchanged with him some time before the 
occurrence. A number of other blood- 
stained articles were seen in the ré- 
sidential kotha of the appellant, including 
a cot. They were, also taken possession 
of and were submitted for examination 
to the Imperial Serologist and a large 
number of them were found to be stained 
with human blood. -Amang them was the 
cot on which, according ‘to the prosecution 
the deceased woman had been 
murdered, Allah Ditta also in the course 
of this investigation led the Police to a 
pond outside the village and pointed 
out a place; from which were’ recovered. 
three blood-stained clothes belonging to 
the deceased woman. 

- Besides these reccveries, there was évi- 
dence that Mehnga cunfessed his guilt on 
more occasions than one. First of all he 
admitted before Rur Singh and others 
that he and Allah Ditta had killed the 
deceased. This.was before the arrival of 
the Police. Later on he made a con- 
fession before Pundit Lakhshmi Chandra, 
Magistrate, First Class,. Moga, which was 
recorded by him, after going through the 
usual formalities and taking the precau- 
tions prescribed by s. 164, Criminal 
Procedure Code. The third occasion on 
Mehnga admitted the main 
facts of the prosecution story but challeng- 
ed some less imporlant parts of the 
same, was when he made a_ statement 
before the Committing Magistrate, at. the 
conclusion of the evidence that was being’ 
recorded against him.’ At his trial how- 
ever he retracted all these confessional 
statements, denied having made any con- 
fession to Rur Singh and others amd 
attributed the two subsequent confessions 
to the influerce of ihe Police. Allah 
Ditta denied having had anything to do 
with tùis occurrence. 

The learned Additional Sessions Judge 
of Ferozepore has in agresment with the 
unanimous opinion of the assessors, con- 
victed Mehnga of this double murder and 
has sentenced him to death, but hag 
acquitted Allah Ditta, as he did not think 
that the evidence as to the recovery at 
his instance of clothes belonging to the de- 
ceased from a place -accegsible- to the: 
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public. .was sufficient to convict him, 
when the evidence of the witness named 
Chanan, P. W. No. 7, who professed to 
have seen Allah Ditta and Mehnga in the 
company of the woman before the murder 
was disbelieved by him. 


‘ So far as the motive for this offence is 
concerned, the theory of the prosecution is 
that Mehnga killed Musammat Rahmo, 
because she had been told by her husband 
and others not to continue the intimacy 
with him and had of late started a 
liaison with one Sharfu of the same village, 
and this had given offence to Mehnga. 
It may be mentioned, in this connection, 
that the existence of the intimacy between 
the appellant and the deceased woman is 
not only proved by the evidence of 
prosecution witnesses, but is admitted 
by the appellant himself. The prosecution 
witnessess, who gave’ evidence as to this 
intimacy, are Munshi, Sharfu, Musammat 
Fatti and Chanan, as well as Rur Singh, 
Ishar Singh, Rattan Singh and Tohla Singh. 
Munshi tells us that he complained-to the 
village panchayatabout this intimacy and 
that the appellant was called before them 
and was told to desist from carrying 
on his connecticn with Munshi’s wife. He 
promised to do so, but did not carry out his 
promise. The important witness on this 
‘very point is Piru, father-in-lawof the ap- 
pellant, who says that he was also called 
before the panchayat and was asked to 
send his daughter to the house of Mehnga, 
so that he may give up the illicit relation 
he had with the wife of another man, Piru 
states that he agreed to do so on the con- 
dition. that the accused would desist from 
his evil practices, but as he did not do go, 
his wife was not sent to him. All these 
facts are admitted by the appellant in his 
confessions as well as in the statement 
that he made in the Sessions Court, after 
resiling from the confessions, and he repeats 
these factsin his grounds of appeal submit- 
ted to this Court. He says that he wasin 
love with Musammat Rahmo, wife of Munshi 
but urges that it is because the husband 
and ‘other ‘relatives of the deceased wom- 
an resented his connection with Musammat 
Rahmo that they have themselves killed 
her and falsely accused him. This incre- 
dible version is not supported by any evi- 
dence and is too absurd to be seriously 
considered. 

Coming to the confessions of the appellant, 
T have no doubt that he admitted before 
Rur Singh, Ishar Singh and others that he 
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and Allah Ditta had killed Musammat. 
Rahmo. The circumstances in which this. 
confession. was made, lead one to the. 
conclusion that it is true. The story of his 
intimacy with Musammat Rahmo, was well- 
known and he had been told by Munshi. 
as well as other villagers to give up his. 
connection with her. She disappeared mys- 
teriously and on the next day atfer her 
disappearance her dead body was 
seen in a well. Suspicion naturally fell 
on him and he was closely questioned, 
After first making a vain effort to deny his 
connection with the offence, he was con- 
strained to admit what he had done. The 
fact that some days after this first admis- 
sion made to his fellow villagers, he was 
taken before a Magistrate and in spite of 
a very clear warning from him that .he 
was not bound to make a confession and 
that if he made it the same would be used 


against him, and that he was before a Magis- 


trate, he made a detailed confessional 

statement, further strengthens the story 
about the original extra-judicial confession. 
When the stage of the statement by him 

before the Committing Magistrate was reach- 
ed, he was probably actuated by a desire to 
help his cousin Allah Ditta, who was impli- 
cated along with him, and who was origi- 
nally arrested because of the confession 
made by the appellant to his fellow villagers, 
Before the Committing Magistrate there- 
fore, he said that he alone had committed 
both the murders and that Allah Ditta was 
absolutely innocent. This itself would show 
that this statement could not in any way have 
been due to the influence of the police. 
He admitted in this confession that he 
threw the dead body of Musammat Rahmo 
in Phulahiwala well, but added the curious 
statement that he had also thrown the 
dead body of Musammat Mukhtaro in the 
same well, and that it was recovered from 
the well and not from the Kotha in the 
house of Tohla Singh. This statement is 
contrary to the very clear and reliable 
evidence as to recovery of Musammat 
Mukhtaro’s dead body from the Kotha. 
Tohla Singh himself is one of the wit- 
nesses who have deposed to this fact. This 
shows, however, that the accused was saying 
what he liked to say, and that he was not 
under the influence of the Police. He 
admits that he produced the clothes said 
to be his before the police but denies the 
production of the ornaments by him, 
Therefore, this statement also, so far as it 
relates tothe factum ofthe death- of Musam- 
mat Rahmo and the throwing of the dead body 
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into the well, lends support to the confes- 
sions previously made by him. 
According to the evidence of the As- 
sistant Surgeon, who performed the - post 
mortem of the dead body of Musammat 
Rahmo, her death. took place on account 
of an incised wound 6 inches x 1 inch 
deep in front of her neck cutting the: air 
passage and pharynx: the larynx was cut 
through. The pharynx was also cut through. 
He stated that these injuries could: be 
caused by a razor like the one produced 
in Court, Ex. P. 11, which was recovered from 
the possession of the accused. ve 
The post mortem of Musammat Mukhtaro 
was performed by the same doctor and’ an 
incised wound 43” x 1” and 3” deep 
in front of her neck was also -seen : by 
which the larynx and the. pharynx had 
also been cut. This could also, according 
to the doctor, be caused by the razor 
Ex. P. 11. There is convincing 
evidence that the razor Ex. P. 11 was 
produced by the appellant from his house. 
It appeared to have been washed, but there 
were some stains of blood still visible on 
parts of it. The Chemical Examiner 
declared, after inspecting it, that there was 
some blood on it, but the stains were so 
small, that when this blood was scraped 
and sent to the Imperial Serologist;. he 
found it to be too disintegrated to be in 
a position to determine its nature. The 
learned. Additional Sessions Judge has 
based the conviction of the appellant on his 
extra-judicial confession, as well as_ the 
confession recorded by Pandit Lakshmi 
Chandra Magistrate. He has also taken 
into consideration the admissions made by 
the accused before the Committing Magis- 
trate and taking the above, along with 
the evidence as to motive and the recovery 
of the accused’s own blood-stained clothes 
and the ornaments belonging to the deceased 
from the house of the accused, he has 
considered the material sufficient to justify 
the conviction. He has left the -razor, 
Ex. P.11, which was also recovered from 
the accused out of account, observing that 


as there is no evidence .to connect this. 


weapon with the crime, apart from the 
confession, he had not taken this recovery 
into consideration. Jt may be pointed out 
that this is not a correct way of looking at 
this recovery, because where a Court believes 
a confession and acts upon it the mention 
of a weapon inthe confession as the wea- 
pon of offence sufficiently connects the 
weapon with the offence; in addition to 
this there are indications in the medical 
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evidence on the record that the -razor 
recovered was probably used for committing 
the murders. These obsérvations however, 
may be of use in similar circumstances in 
another case, but the case is, In my judgment, 
fully proved, without taking into considera- 
tion the recovery of the razor. I would, there- 
fore, dismiss this appeal and confirm the 
sentence of death. ' i 

Monroe, J.—I agree. 

N. Appeal dismssed. 


ee 


OUDH CHIEF COURT 
Second Civil Appeal No. 138 of 19.9 
October 30, 1933 
ALLSOP, J. 

GHULAM RASOOLDerenpant— 

APPELLANT 

VETSUS l 
IBRAHIM BEG—PLAINTIFe—RESPONDENT 
Defamation—Defalcation of public money 


.—Informer, if liable—Malice, when can be imputed 


to informant. s 

Any person who has reason to believe that 
there have been defalcationsof public money has 
a duty to inform the authorities concerned and 
the informaticn sc given is privileged. The person 
so informing is not liable if he had rəason to 
believe that there have been defalcations. As he 
ig privileged to make the charges, he cannot be 
liable for tort unless actual or express malice can 
be proved against him. The law imputes malice if 
the defamatory statement is false to the know- 
ledge of the person making ‘it at the time when 
he makes it. O'Gilite v. The Punjab Akharat and 
Press Co Ltd (1) and Gidney v Anglo Indian and 
Domicvled European Federaticn (2), explained, 
Royal Aquraium v. Parkinson (3), distinguished. 

S. C. A. against the decree, dated April 1, 
1932, of the Additional Subordinate J udge, 
Sitapur, reversing the decree passed by the 
Munsif, Sitapur, dated October 27, 1931, 

Messrs. Akhtar Husain and Nasar 
Ahmad, for the Appellant 

Messrs. G. Hasan and Murli Manohar, 
for the Respondent. 


Judgment.—These are two second civil 
appeals against a judgrnent of the Addition- 
al Subordinate Judge ofSitapur, dated Ap- 
ril 1, 1932. It appears that the plaintiff 
Ibrahim Beg was the Treasurer of the Munici- 
pal Board at Sitapur. The defendant Asghar 
Ali was a bill collector in the same Board, 
and the defendant Ghulam Rasool wag 
a person residing ‘within the Munici- 
pality. Gtulam Rasool went to the 
Chairman of the Board and told him 
that there had been some embezzlement 
in the treasury. The Chairman gave him 
a letter to take to the secrétary, -He 
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asked the Secretary in.this letter to make 
enquiries about the matter. When Ghulam 
Rasool went to the Secretary at his 
house the Secretary warned him that he 
was making a very grave charge and 
that he would get into trouble if it was 
found that it was false. He asked 
Ghulam Rasool to produce some evidence 
to show that the charge was well-founded. 
Ghulam Rasool asked to be allowed two 
hours in which to do this. He went 
away and did not return. Later on the 
Secretary went to the Municipal Office 
and Asghar Ali thereinformed him that 
he was the person who was making the 
allegation- against the Treasurer. At the 
Secretary's request Asghar Ali put his 
statement into writing. The Secretary 
then inspected the Treasury and found 
that there was no shortage of money. 
There was in fact a little in excess. 
With the money was a sovereign which 
at its full valuation more than completed 
the sum which should have been in 
deposit. Ibrahim Beg made a criminal 
charge against Asghar Ali and Ghulam 
Rasool and while the criminal proceedings 
were pending, they instituted the suit 
which has given rise to these appeals. 
This suit was heard originally by the 
Munsif of Sitapur who dismissed it on 
the ground that the cecasions on which 
the allegations were made were privi- 
leged and that there was no proof of 
actual malice on the part ofthe defend- 
ant. The learned Additional Subordinate 


Judge in appeal agreed that the occa-. 
sions were privileged, but held that there 


was proof of actual malice on: the part 


of Ghulam Rasool, although there was no 


proof of malice cn the part of Asghar 
Ali. He therefore dismissed the appeal 
against Asghar Ali but passed a décree 
against Ghulam Rasool for a sum of 
Rs. 50 by way of damages. Appeal No. 381 
of 1932 has been instituted by Ghulam 
Rasool. Appeal No. 179 of 1932 by 
Ibrahim Beg. The former contends that 
the decree against him is not justified 
and the latter that a decree should have 
been passed also against Asghar Ali. 

“There can be no doubt that any person 
who has reason to believe that there have 
been dafalcations of public money has 
a duty to inform the authorities concerned 
and that information so given is privileged. 
Asghar Ali and Ghulam Rasool were 
clearly not liable if they had reason to 
bélieve that there had been defalcations on 
the part of Ibrahim Beg. J may mention 
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incidentally that one of the points raised 
in the course of the arguments was whether 
ths statement made by Ghulam Raeoo 
was defamatory to Ibrahim Beg himself 
It does not appear that Ghulam Rasool 
mentioned ihe man’s name. From the 
report made by the Secretary it would 
seem that he at least thought that the 
allegations reflected on the Board as a whole 
and not particularly on the Treasurer. On 
the other hand it is admitted that Ibrahim 
Beg was the sole person in charge of the 
Treasury accounts and the Municipal 
money, so that it is at least arguable 
that the charge of embezzlement would 
necessarily reflect upon his honesty. The 
matter is perhaps somewhat doubtful and 
in the viewof the case which I take, it 
is unnecessary to come io any definite 
conclusion uponit. As both the defendants 
were privileged to make the. charge, they 
cannot be liable for tort unless actual or 
express malice can be proved against them. 
Ghulam Rasool has maintained throughout 
that his informant was Asghar Ali. From 
the Secretary’s report, it would appear that 


this contention is supported by Asghar 
Alis own conduct. Asghar Ali has 
explained that he saw the ‘Treasurer 


leaving the office one afternoon with his 
pockets bulging. His suspicions were 
aroused and he followed the ‘Treasurer. 
He saw him go into a house and after 
he had left questioned the occupier who 
told him that the Treasurer had just paid 
him a sum of:Rs. 65. As the Treasurer's 
income was only Rs. 35 amonth, Asghar Ali 
was convinced that he must have paid the 
money out of Municipal funds. There is 
no evidence at all that Asghar Ali was 
actuated by amy malice against Ibrahim 
Beg. In his written statement he admitted 
that they were not on good terms at that 
time; but this would only mean that the 
fact that Asghar Alihad made the charge 
had annoyed Ibrahim Beg as it naturally 
would have done. There is nothing to show 
that there was any ill-feeling between them 
at the time when the charge was made. 
It may be that Asghar Ali jumped toa 
somewhat hasty conclusion, but that does 
not prove that he was actuated from any 
motives of malice against Ibrahim Beg. 
The learned Subordinate Judge held that 
malice on the part of Ghulam Rasool was 
established because it was admitted that 
there had been litigation extending over a 
period of one year between Ibrahim Beg 
and Ghulam Rasool’s brother. It does not 
appear to me that this fact in itself. 
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- establishes that Ghulam Rasool acted from 
malice in the legal sense when he made the 


charge to the Chairman. Learned Counsel . 


for the appellant Ibrahim Beg has 
quoted the case of O'Gilvie v. The Punjab 
Akhbarat and Press Company Ltd. (1) and 
Gidney v. The Anglo-Indian and Domiciled 
European Federation (2), to support his 
contention that the law presumes maliceif 
the defamatory statement is false. In my 
opinion this means only at least in a case like 
the one before methat the law imputes malice 
if the defamatory statement is false to the 
knowledge of the person making it at the 
time when he makes it. Learned Counsel has 
also quoted the case ofthe Royal Aquarium 
v. Parkinson (3). Inthis case it was held 
that malice might be presumed if the per- 
son who was guilty of the defamation was 
In such a state of unreasoning prejudice 
that he was regardless of the fact whether 
his statement was true or false. Thisisas 
far as it is possible to go. There -is no 
evidence in this. case that Ghulam Rasool 
was in such a state of unreasoning prejudice. 
: The only question to my mind is whether 
onthe evidence it can be held that either 
of the defendants made the statement 
which he did make without any real be- 
lief that the statement was true, if either 
of the defendants believed that the state- 
ment was true it was clearly his duty to 
make it. It is not strictly a question of 
motive because a man may be led to do 
his duty from various motives. It is possible 
that Ghulam Rasool on account of the 
‘litigation was only too pleased to have an 
. opportunity of making a charge against 
Ibrahim Beg, but there is no reason to sup- 


pose that he did not believe that the charge ` 


was a true one. The charge clearly origin- 
ated with Asghar Ali who had no motives 
of malice at all. If he believed that the 
statement was true, and I think he did, it 
seems to me impossible to say that Ghulam 
Rasool could not have believed that Ibrahim 
Beg had actually embezzled some money. 
Iconsider that Ghulam Rasool thought that 
he was doing his duty even ifin the circum- 
stances he found it a somewhat pleasant 
duty. ‘Ihold that tkere is no proof of actual 
malice against either of the defendants and 
that the suit against them was rightly dis- 
missed by the learned Munsif. l 

I accordingly dismiss Ibrahim Beg’s 
PA 117 Ind Cas. 90; 11 Lah45; AI R 1929 Lah. 


(2) 1382 Ind Cas. 277; 8 R 20; AIR 1930 Rang 
177; Ind. Rul, (1931) Rang. 165. 

(3) (1892) 1 QB 431;61L JQ B409; 66 L T 513; 
40 W R450; 56 J P404, . i 
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appeal with costs. I allow the appeal of 
Ghulam Rasool and set aside the decree 
passed against him. Ghulam Rasool will 
get his costs from Ibrahim Beg in both 
Courts. 

N. Appeal dismissed. 
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PATNA HIGH COURT 
(Curtack. CIRCUIT) 
Appeal from Appellate Decree No. 51 
of 1930. 
January 4, 1934 
Fazu ALI, J. 
SAPNESWAR PATI AND OTSERS— 
APPELLANTS 4 
Versus 
BRUNDABAN PANDA AND OTHERS—- 
: RESPON DENTS 

Mortgage —Redempiton—Stipulation that raiyati 
lands would remain in the possession of the mortgagee 
—Whether a clog on the equity of redemption— 
Costs allowed in trial Court—When can be 
in appeal, 

A stipulation in a mortgage deed to the effect 
that certain lands which were already the- raiyati 
lands of the mortgagor would remain in the possession 
of the mortgagee and would not be restored tothe 
mortgagor on redemption of the mortgage, is a 
clog on the equity of redemption. 

In an appeal on a suit on a mortgage,it appeared that 
the appellants were merely calling upon the plaintiff 
to give effect to a stipulation in a mortgage deed and 
the settlement entries were in their favour, It also 
appeared that the plaintif did not offer the full 
mortgage money to the defendants before bringing 
the suit. The lower Appellate Court disallowed 
costs to the appellants which had beén allowed by 
the Court of first instance: ` 


Held, that there was no good ground for disallowing 
the costs to the appellants, 


Appeal from a decision of the Officiating 
Subordinate Judge of Sambalpur, ‘dated 
June 7,1929, modifying a decision of thé 
Munsif, Sambalpur, dated July 30, 1927. ` 
“Mr. S.C. Chatterji, for the Appellants. 

Messrs. B. N. Das and S. N. Das Gupta, 
for the Respondents, 


Judgment.—This appeal arises, out 
of a suit for the redemption of a mort- 
gage executed by one Narsingh Panda in 
favour of the predecessor-in-interest of the 
appellants by which he gave-in usufructua- 
ry mortgage 1 anna odd share of his 
gauntia rights along with certain bhogra 
and raiyati lands. With regard to the 
rawati lands there was a stipulation in the 
mortgage deed that they would remain in 
the possession of the mortgagee and would. 
not be restored to the mortgagor on the 
redemption of the mortgage. Subsequently 
Varsingh Panda sold his gauntia right 
in‘ the village to the plaintiff aad 


disallowed 
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the plaintiff thereupon brought the 
suit for redemption. The suit has 


been contested by defendants Nos. |, 3 to 
6,8 and 10 who have been recorded as 
ratyats in respect of the raiyati lands which 
were included in the mortgage and their 
plea ig that the plaintiff is not entitled to 
redeem the raiyati lands on two grounds:— 
(1) by reason of the stipulation in the 
mortgage about the raiyati lands; and (2) 
because the mortgagor did not transfer 
his interest in the raiyati lands by the 
sale deed executed by him in favour of the 
plaintiff. 

Both the Courts below have held that 
the stipulation in the mortgage to the 
effect that the raiyati lands will always 
remain with the mortgagee is a clog on the 
equity of redemption and I am not inclined 
to differ from that view. It is urged by 
Mr. Chatterji that what is to be considered 
in this case is that the mortgagor was a 
‘gauniia and could create a raiyati interest 
in others in certain lands. But the fact to 
‘be remembered is that in this particular 
‘case the lands in dispute were already the 
raiyati lands of the mortgagor and any 
Stipulation providing that upon the redemp- 
tion of the mortgage those raiyati lands 
would not come back to the mortgagor was 
clearly a clog onthe equity of redemption. 

With regard to the second point it 
appears that in the very deed by which 
the mortgagor sold his gauntia interest to 
the plaintiff: it was provided that he was 
entitle] to redeem the raiyati lands also. 
‘The lower Appellate Court also has stated in 
its judgment that the only person who is 
now entitled to.the equity of redemption in 


the property not transferred is defendant ` 


No, 11 the widow of the original mortgagor 
and she has filed “her written statement in 
the case in which she states that the plaint- 
iffis entitled to redeem the mortgage and 
to get possession of the bhogra and raiyati 
lands also. In my opinion neither of the 
two grounds urged in support of the 
appeal can be upheld. 

The last ground that .was urged was that 
the lower Appellate Court should not have 
disallowed the costs to the appellants 
which had been allowed by the Court of first 
instance. The lower Appellate Court dis- 
allowed the costs on the ground that the 
pleas put forward by the appellants were 
not good. The fact however remains that 
the appellants were merely calling 
upon the plaintiff to give effect to a 
stipulation in the mortgage deed itself and 
the settlement entries were in their favour, 
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Besides it is pointed out that the plaintiff 
did not offer the full mortgage money to the 
defendants before bringing the suit. In my 
opinion there was no good ground for 
d‘sallowing the costs to the defendants and 
therefore in this respect the decree of the © 
lower Appellate Court will be set aside and 
the decree of the first Court will be restored. 
In other respects the appeal is dismissed. 
There will be no costs so far as this appeal 
is concerned. 
N. Appeal partly allowed. 


OUDH CHIEF COURT 
Criminal Reference No. 55 of 1933 
February 2, 1934 
NANAVOTTY, J. 
EMPEROR —REFEREE 
Versus 
AKBAR ALI AND ANOTHER — 
AccosED 


Criminal Procedure Code (Act V of 1898), s. 260 
trial—Acquittal—Judgmenti—No mene 


aside of acquittal, propriety of 
Where ina trial unders. 260, Criminal Procedure 


-Code, for trespass,the Magistrate acquitted the accused 


and the order was “that at best is a casein which the 
accused are entitled to the benefit of doubt, and the 
accused are, therefore, acquitted:” 

Held, that there was no discussion and not even 
any mention of the evidence of the prosecution wit- 
nesses and thatit was no judgmentin the eye of the 
law and the judgment and order of acquittal should 
‘be set aside. 

Or. R. made by the District Magistrate, 
Gonda, dated October 14, 1933. : 

Mr. H. K. Ghosh, The Assistant -Govern- 
ment Advocate, for the Crown. 

Mr. Mohd. Hasan, for the Accused. 

Order —This is a reference made by the 
learned District Magistrate of Gonda re- 
commending that the judgment of acquittal 
passed by Babu Janki Nath Sahai, M. A., 
B.Se. LL.B., Magistrate of the First Class 
in the District of Gonda, dated October 18, 
1933, be set aside and the case be retried 
in accordance with law. 

I have heard the learned Counsel for the 
accused as well as the learned Assistant 
Government Advocate on behalf of the 
Crown. 

The learned Deputy Magistrate had tried 
the case summarily under s. 260 of the Code 
of Criminal Procedure. The prosecution 
case was that the accused Akbar Ali and 
Kewal Bahadur Singh entered an enclosure 
on September 28, 1933, at 9a. m. to steal 
grain fromthe groundof Tulshi Ram Mar- 
wari, Akbar Ali was . caught “flagrante 


1934 
delicto” while Khewal Bahadur Singh had 
gone to bring a piece of cloth for carrying 

“away the wheat in it. The learned trying 
Magistrate merely wrote one sentence in 
Justification of his order of acquittal and 
that runs asfollows:— 

“That at best is a case in which the accused are 


entitled to the benefit of doubt, andthe accused are, 
therefore, acquitted.” 


This is no judgment in the eye of the law. 
There is no discussion and not even any 
mention of the evidence of the prosecution 
witnesses. Akbar Ali admitted that he took 
the grain for his uncle who works as a mason 
in the neighbourhood. : 

For the reasons given bythe learned 
District Magistrate in his order of reference 
I set aside the judgment and order of ac- 
quittal passed by the learned trying 
Magistrate and direct that the accused be 
tried by another Magistrate subordinate to 
the District Magistrate of Gonda in accord- 
ance with law I entirely agree with the 
learned District Magistrate that the manner 
in which the trial Magistrate disposed of 
this case was a gross abuse of the powers 
conferred upon him under s. 260 ofthe Code 
of Criminal Procedure and itis a matter for 
regret that Babu Janki Nath Sahai, who is 
a' Master of Arts and a Bachelor of Science 
_ and of laws should have been guilty of such 
abuse of the Magisterial powers conferred 
upon him under s. 260 of the Code of Crimi- 
nal Procedure. 

NG - Reference accepted. 





PATNA HIGH COURT 
(CUTTACK CIRCUIT) 
Appeal from Appellate Decree 
No. 36 of 1929 
January 3, 1934 
Fazi ALI, J. 
RAMHARY PAL.-anp oTaERs — 

| APPELLANT 
Versus 
NIDHI MAHANTY AND OTAERS — . 
RESPONDENTS 

Easement—Mere right to fish not excluding right- 
ful owner—Profit a prendre—Limitation Act (IX of 
1903), ss. 2 (5), 26--Definiteness of right—Two 
terminit only known—Right of way, if lost. ; 

A mere right to fish not excluding the rightful 
owner is a profit a prendre and falls within the 
definition of easement given in s. 2 (5) of the 
Limitation Act and may be acquired by 20 
years’ uninterrupted enjoyment under s. 26, Hill 
and Co v. Sheoraj Rai (1;, relied on. 

One of the necessary conditions of a right of 
easementis that it must be certain. Before decreeing 
a right of pathway, the Court will have to find out 
‘what particular pathway ‘has been used. When 
the two terminii-are known, the right to the wey 
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does not fail merely for want of a defined track 
between them, and if the owner: of the servient 
tenement does not point out the line of such way, 
the dominant owner must take the nearest way 
he can. If the owner of the servient tenement 
wishes to confine him to a particular track, he 
must set out a reasonable way, and then the person 
is not entitled to go out of the way merely because 
ue rey is rough, and there are ruts in it and go 
orth. 


A. from a decision of the District Ju dge, 
Cuttack, dated December 31, 1928, reversing 
a decision of the Munsif of Balasore, 
dated September 24, 1927. 

Mr. B. K. Ray, for the Appellants. 

Mr. S. C. Chatterji, for the Respondents. 

Judgment.—The dispute in this appeal 
relates to cretain plots in village Iswarpur 
in the District of Balasore, namely, plots 
Nos. 409 which is a tank, 497 (which is 
waste land) and 512 (whichis an orchard), 
The plaintiff is admittedly the owner of 
these plots and the only question in the 
suit is whether certain entriesin the current 
settlement relating to these plots are 
correct. The entry with regard to plot 
No. 409 was that the people of the village 
used to take water and catch fish in it 
and the entry with regard to plots 
Nos. 427 and 512 practically amounts to 
this that the people of the village have a 
right of way over them. 

The learned Munsif came to the con- 
clusion that the current settlement entrieg 
were wrong and that the defendants had 
acquired no right of easement with regard 
to any of these plots. This decision was 
reversed in appeal by the learned District 
Judge who held that the current settlement 
entries had not been rebutted and that 
the defendants had acquired by prescrip- 
tion a right of way` over plots 
Nos. 427 and 512 and the right to take 
water and catch fishin plot No. 409. ~ 

Now it is contended by the 
learned Advocate for the. appellants with 
regard to plot No. 409 that their right to 
catch fish cannot be described as a right 
of easement and that the correct desc ip- 
tion of it is that it is a profit a prendre 
and, therefore, the mere fact that the 
inhabitants of village Iswarpur had been 
catching fish for over 20 years will 
not give them the right to catch fishin 
the tank. : 

On behalf of: the respondents, however 
reference has been made to s. 2 of the 
Limitation Act where easement has been 
defined as including a right, “not arising 
from contract, ..... for his own profit any 
part of the soil belonging to another or 
anything growing in, or attached to or 
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subsisting upon, the land of another.” In 
the case of Hill and Co. v.  Sheoraj 
Rai (1), it was definitely laid down that 
‘a mere right to fish not excluding the 
rightful owner is a profit a prendre and 
falls within. the definition of easement 
given in s. 2. (5) of the Limitation Act 
and may be acquired by <0 jears’ 
uninterrupted enjoyment under s. 26. Ii 
appears to me, therefore, that no fault 
“can be found with the decision of the 
learned District Judge in so far as it does 
not draw a distinction between the alleged 
right of way over plot No. 427 and plot 
“No. 512 and the right to catch fish in 
plot No. 409. The broad ground of the 
decision of the learned District Judge is 
that the current settlement entry has not 
been rebutted. Reliance was placed before 
the learned District Judge on the fact 
that the revisional survey entry did not 
record that the villagers had any rights 
over the three disputed plots, but the 
learned District Judge has to my mind 
effectively disposed of this argument in the 
following words :— l 

“The Munsif’a.argument that the right of way 
cannot have been used for the prescriptive period 
or it would have found entry in the Revisional 
Settlement of 1908 does not appear to me sound. 
It might well, be that the villagers commenced to 
use the track only afew years before the final pub- 
licationof the Revisional record. They would then have 
no right at that time but would have matured 
since and there is no reason why the correctness 
of the current entry should be doubted.” 

The learned District Judge has clinched 
the matter by pointing. out that plaintiff 
No. 1 admits that he was looking after 
the current settlement operations but he 
made no objection to the entries made and 
that that was very strange. ; 

It appears to me that the finding of the 
learned District Judge that the current 
settlement entry is correct and has not 
been rebutted is a finding of fact and 
as such binding on this Court in second 
appeal. 

Mr. Ray appearing for the appellants, 
however, has put forward one substantial 
argument wtth regard to the right of way 
claimed by defendants in regard to plots 
Nos. 427 and 512. Before I refer to his 
argument™-it- may be mentioned that in 
para, 8° of the written statement the 
defendants did not claim a right of way over 
the whole of plots Nos.427 and 512 but only 
over a certain portion of these two 
plots. This is also clear “from the 


(1) 67 Ind. Cas. 954; 1 Pat. 674; (1922) Pat. 195; 
3P LT 477;4 U PL R (Pat) 38; 1 Pat, L R31; 
AIR 1932 Pat, 58, ` NE EA 
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map drawn by the commissioner who 
was deputed by the trial Court to make 
the local investigation. In these cir- 
cumstances jt is contended by Mr, Ray 
that’ the decree of the Court below should 
have definitely 1ecorded the limits of the 
Pathway which the defendants are 
entitled to use. Mr Ray argued that one 
of the necessary conditions of a right of 
easement is that it must be certain, but 
this contention is answered by the fact 
that the defendants themselves claim a 
right of way over only a portion of plots 
Nos. 427 and 512. The fact, however, 
remains that in order to set the dispute 
between the parties at rest the extent of 
the alleged pathway should have been 
stated in the decree. As it is, there is a 
good deal of vagueness about the matter 
as will appear from the fact that the com- 


missioner’s map shows the pathway as 


running entirely on plot No. 512, whereas, 
the defendants claim that it runs partly 
on plot No. 427 and partly on plot No. 512 
and the learned District Judge himself 


at one place opines that 

“it may be that the path really lies along plot 

AG 427 or partly in plot No. 427 and partly in plot 
o, 512.” 


In this state of uncertainty I think this 


case ought to be remanded to the Court’ 


below in order to enable it to state 
definitely in the decree the limits of the 
pathway which the defendants and the 
other villagers are entitled to use. In 
this connection Mr. Ray quotes the fol- 
lowing passage from Mr. Katiars Law of 
Easement which is borrowed from the 
well-known treatise on the same subject 
by Goddard :— — 

When the two terminii are known, the 
right to the way does not fall merely for 
want of a defined track between them, and if 
the owner of the servient tenement does not 
point out the line of such way, the 
dominant owner must take the nearest 
way hecan. If the owner of the servient 


V3 


tenement wishes to confine him tova’ 


particular track, he must set out a reason- 
able way, and then the person is not 
entitled to go out of the way- merely 
because the way is rough,.and; there are 
ruts in it and so forth.” ae 

In my opinion the learned lower 
appellate Court will have in the first 
instance to find out what particular., path- 
way has been used by the defendants, 
but these cbservations have got to be kept 
in view .in -case there is any difficulty in 
finding out: Such a pathway. 


3 


~ 
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The result, therefore, is that the appeal 
is dismissed with regard to No. 409 and 
is partly allowed with regard to plots 
Nos. 427 and 512 in the sense that the 
extent of the pathway will have to be 
determined by the lower Appellate Court. 
As the reliefs are claimed in somewhat 
vague terms in the plaint and the plaint- 
iff did not specifically ask the Court to 
define the limits of the pathway, it is 
only right that the costs of the proceed- 
Ings before the lower Appellate Court 
should be borne by the plaintiff. The 
respondents will be allowed half the costs 
of this appeal but the appellant must 
pay the costs of the two Courts below. 

N. Appeal partly allowed. 


j OUDH CHIEF COURT 
Second Civil Appeal No. 244 of 1932 
February 7, 1934 
SRIVASTAVA, J. 
BAQAR KHAN AND ANOTHER—DE! ENDANTS 
— APPELLANTS 
versus 
Babu RAGHVENDRA PRATAP SAHI - 
— PLAINTIFF AND OTHERS—DEFENDsNTS 
— RESFONDENTS. 

Muhammadan Law—Wagqf—Dedication by user— 
Certain families burying their dead ina plot for 
40 years—Plot entered in village papers as a 
grove—Grove in possession of Hindu taluqdar— 
Presumption of dedication by user, if arises. 

Under the Muhammadan Law a wagf is created 
by dedication but ifa piece of land is found to 
have been used asa graveyard for such a long time 
that no direct evidence of initial dedication can be 
available, dedication by user can be presumed in 
such cases.. But no presumption that a grove 
had become. wagf property by user, can be raised 
on tle ground that certain persons had buried the 
dead members of their family in the grove during 
the last 40 years, especially when the grove is in 
possession of a Hindu talugdar and the entries in 
the village papers show that the plot has all along 
been recorded as a grove. | 

S. ©. A. against an order of the Subordi- 
-nate Judge, Sultanpur, dated, August 31, 

1933. 

Mr. P. N. Chaudhri for Mr. H. Husain, 
for the.Appellants. — 

Mr. K¥P,.Misra, for the Respondents. 

Judgment:+This is a defendants’ 
appeal against the decree dated August 

31, 1932, of the learned Subordinate Judge 
of Sultanpur reversing .the decree dated 
- February 15, 1932, of the learned Munsif of 
Musafirkhana at Sultanpur..- It arises 
out ofa suit for a declaration that the 
defendants had no right to bury their dead 
in ‘a grove No. 1604 old/1881 new; ‘measuring 
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1 bigha 9 biswas situate in village Sarauli 
and also praying foran injunction that the 
defendants should be restrained from.bury- 
ing their dead inthe said grovein future. 
The suit was contested on several 


grounds, one of them being that the ` 


land in dispute had acquired the character 
of a wagf by user. 

The learned Subordinate Judge has 
found that the defendants ancestors were 
the proprietors of village Sarauli up ‘to 


the time of the mutiny when the village - 


was confiscated and granted to the plaintiff 
taluqdar. He has also found that there 
existed inthis grove 11 kachcha graves of 
members of the family of the defendants, 
the eldest of these being no morethan 40 
years old. He has further held that the 
defendants have failed to prove that the 
grove in suit was either the cemetry of 
their family or had been used asafamily 
graveyard from the time when their 


ancestors were proprietors of the village. - 


On the contrary he-has held that the posses- 
sion of the plaintiff over the grove in 
dispute has been satisfactorily established. 
He has been selling the produce of the 
fruit trees on it and permitting the riyayas 


to take the wood of the other trees standing 


on the plot. 

The learned Counsel for the defendants- 
appellants does not deny the ownership of 
the plaintiff in respect of the village or even 
in respect of the grove in suit. He has 
not challenged the finding that the plaint- 
iff has been in possession of the trees, about 
30 in number, which stand in the grove. 
The only contention urged on their behalf 
is thaton the finding of the lower Court of 
their having buried -the dead members of 
their family in the grove in suit.during the 
last 40 years, it should be presumed that the 
grove had become wagf property by user. 
In my opinion there is no room for any 
such presumption in the face of the findings 
arrived at by the lower Appellate Court. 
Under the Muhammadan Law a waq? is 
created ‘by dedication but if a piece of land 
is foundto have been-used as a graveyard 
for sucha long time that no direct evi- 
dence of initial dedication can be available, 
dedication by user can be tprésumed in 
such cases. Itis not suggested. and it is 
hardly possible to suppose that the Hindu 
taluqdar who obtained this village under a 
grant from the British Government would 
have dédicated this grove for the purpose 
of a graveyard, more particularly when it 
ig agreed that there are plots of land in the 
village known as bari takia and choti takia 
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which are reserved for the burial of the 
Muhammadan residents of the village. As 
stated before, the earliest burial made in 
this plot was about 40 years ago. 

The defendants have examined several 
persons who claim to be eye- witnesses to 
this first burial. It is not therefore 
possible to say that no direct evidence was 
available as regards the circumstances 
existing at the time when the first burial 
was made in the village. These wit- 
nesses did not suggest that the burial in 
question was made with the permission of 
the taluqdar or that any dedication of thə 
grove was made by him at that time for 
the purposes of a graveyard. The fact that 
the talugdar has been in possession of 
the grove is also inconsistent with the 
theory of dedication. The entries in the 
village papers show that the plot has all 
along been recorded as a grove. Taking 
all these facts and circumstances into con- 
sideration I think the learned Subordinate 
Judge is right in holding that no case has 
been made out for presuming that the grove 
has become a wagf by user. 

Reliance has been placed on behalf of 
the appellanis on two decisions of this 
Court, namely, Chhutkao v. Gambhir Lal 
(1) and Nocr Mohammad v. Ballabh Das 
(2). In my opinion both these cases are 
distinguishable. In the first of these cases, 
the land had been described as a takia and 
evidently had been used as a place of 
burial by Muhammadans fora very long 
time. In the second case also the land had 
been entered in Municipal papers as takia 
and had been recorded as ‘a pabaristan, at 
the first regular settlement. It was claimed 
that the land had been used as a graveyard 
from-time immemorial. 

The result therefore is that I can see no 
ground for interference and dismiss the 
appeal with costs. 

N. Appeal dismissed. 

(1) 150 Ind. Cas 117; 70 WN 1159; AI R 1930 
eQudb 45; Ind. Rul. (1931) Oudh 133. 


(2) 134 Ind Oas.8:0; 80 W N 579; AIR 1931 
Oudh 293; Ind. Rul, (1931) Oudh 406. 


PATNA HIGH COURT 
[Cottrack C1iroui?T] 
Appeal from Appellate Decree No. 100 
wt o£ 1981 
December 14, 1933 
MACPHERSON AND FAZL ALI, JJ. 
NITYANAND SAHU-—APPELLANT 
i VETSUS 
RADHACHARAN SAHU AND OTHERS— 
: RESFONDENTS 
Contract Aci (IX of 1872), 8. 43— Joint hand-nole— 
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Joint decree—Realisation from one person—Suit for 
contribution by him—Absence of contract that he 
was not entitled to compel co-promissors to contribute— 
Decree to be passed —Second Appeal—Lower Appellate 
Court misdirecting itself in considering the point to be 
decided — Finding on this point, if binding in second 
appeal. 

Where A and two others jointly executed a hand- 
note and there was no provision in tbe contract by 
which A and the others bound themselves to repay 
the loan to the promises, to the effect that A would 
not be entitled to compel the other joint promissors 
to contribute equally with himself to the performance 
of the promise, and on a joint decree being passed in 
a suit by the proinisee, the amount was realised by A 
who thereupon filed a suit ior contribution against 
his co-promissors: 

Held, that under s 43, Contract Act, the Court had 
no option but to grant a decreeto A especially as 
there was no material before the Court to enable it to 
come to the finding that under the terms of the con- 
tract the entire liability for the money borrowed was 
to be borne by A alone; 

Held, also, that it was open to the co-promissors to 
prove that they had entered into the contract merely 
as sureties. | 

Held, further, that the lower Appellate Court was 
not called upon to decide at all whether the loan had 
been taken by A alone or by him and the others joini- 
Jy and the Court entirely misdirected its2lf in con- 
sidering that this was the principal point for ceter- 
minution; and that the lower Appellate Court paving 
made this initial error, its finding that the loan was 
taken by A alone was not binding in secon’! appeal. 
[p 435, col. 2] 

A. from a decision of the Additional Sub- 
ordinate Judge, Cuttack, dated July 16, 
1931, reversing that of the Munsif, Second 


Court, Cuttack, dated April 26, 1930. 


Mr. S. P. Das Gupta, for the Appel- 
lant. 

Mr. 8S. K. De, for the Respondents. 

Fazl Ali, J.—This appeal arises out of 
a suit for contribution which was decreed 
by the Court of first instance but dis- 
missed on appeal. It appears that the 
plaintiff and defendants Nos. 1 and 2 
jointly executed a hand note for a sum 
of Rs. 2,000 in favour of defendant No. 3. 
Defendant No. 3 subsequently brought a 
suit on the basis of the hand-note and 
obtained a decree. The entire decretal 
amount was realised by defendant No. 3 
from the plaintiff in three successive 
execution proceedings. The amount that 
was realised in the last execution pro- 
ceeding was Rs. 1121-9-6 and it was in 
respect of this amount that the suit for 
contribution was brought inasmuch as the 
right of the plaintiff to sue for contribu- 
tion in respect of the balance was 
time-barred by limitation. The ¢plaint- 
iff in the suit claimed a sum of Rs.1,017-5-8 
including interest up to the date of the 
suit from defendants Nos. 1 and 2 or a 
sum of Rs. 508-10 from each of them 
respectively. It was not denied at the 
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trial that a joint hand-note had been 
executed by all the three defendants 
but a plea was taken on behalf of the 
defendants that in fact the loan had been 
taken by the plaintiff himself for 
his own benefit and that as the defendants 
were relatives of defendant No. 3, the 
plaintiff had made a proposal to them to 
arrange a loan for him from defendant 
No. 3 after having held out a temptation 
to these defendants that after receiving 
the money he would invest it in business 
and would employ these defendants as his 
servants. 

‘The suit, as I have already stated, was 
decreed by the trial Court, but the lower 
Appellate Court in dealing with the case 
took the view that the only points to be 
determined were these :— 

(1) Whether the loan was taken by the 
plaintiff alone or by him and defendants 
Nos. 1 and2 jointly for their joint business 
from defendant No. 3. 

(2) Whether the suit is maintainable. 

The lower Appellate Court ultimately 
came to the conclusion that “the loan 
under the hand-note was taken by the 
plaintiff alone from defendant No. 3 
and that defendants Nos. 1 and 2 
cannot be liable under that hand-note for 
that reason and also for the reason that 
“the sale proceeds in the business were 
always appropriated by the plaintiff 
himself.” So far as the second point was 
concerned, the lower Appellate Court 
decided it in favour of the plaintiff and 
held that the suit was maintainable. Then 
there was a second appeal by the plaint- 
iff, but the appeal has since been dis- 
missed as against defendants Nos. 2 and 3 
and we are at present concerned only 
with the appeal as against defendant 
No. i. 

Now, it appears to me that in dealing 
with the appeal before him the learned 
Subordinate Judge entirely overlooked the 
provisions of 8. 43 of the Indian Contract 
Act. That section provides that when two 
or more persons make a joint promise, 
the promisee may, in the absence of àn 
express agreement to the contrary compel 
any oùe or more of such joint pro- 
missors to perform the whole of the promise. 
It then goes on to state that each of the two 
or more joint promissors may compel every 
other joint promissor to contribute equally 
with himself to the performance of the 
promise, unless a contrary intention appears 
from the contract. It is the latter provi- 
sion which appears to me to be directly 
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applicable to the present case and which 
the lower Appellate Court seems to have 
entirely overlooked.’ It is not disputed 
that so far as the hand-note is concerned, 
the plaintiff and the two principal defend- 
ants were joint promissors. It is the case 
of neither party that in the contract by 
which the plaintiff and thetwo defendants 
bound themselves to repay the loan of 
defendant No. 3 there was any provision 
to the effect that the plaintiff would not 
be entitled to compel the other joint 
promissors to contribute equally with himself 
to the performance of the promise. It is 
admitted that under the hand-note, as it 
stands, the plaintiff as well as defendants 
Nos. 2 and 3 were jointly and severally 
liable and in fact a dacree was passed 
in favour of defendant No.3 against not 
only the plaintif bul against defendants 
Nos. 2 and 3 also, that decree being 
executable not only against the plaintiff 
but also against defendants Nos. 2 and 3. 
In these circumstances it appears to me 
that the Judge of the lower Appellate 
Court was not called upon to decide as 
all whether the loan had been taken by 
the plaintiff alone or by him and defend- 
ants Nos. 1 and 2 jointly and he entirely 
misdirected himself in considering that 
this was the principal point for deter- 
mination in the appeal. So far as that 
point is concerned it is sufficient to say 
that there was a written contract and a 
decree passed upon the basis of the 
contract in view of which the fact that 
the loan had been taken jointly by the 
plaintiff and defendants Nos. 1 and 2 
should have been taken to be 
established beyond question. The lower 
Appellate Court having made that initial 
error, its finding that thé “loan under 
the hand-note was taken by the plaintiff 
alone and not by defendants Nos. | and 2 
cannot be binding upan this Court in 
second appeal. It appears to me, there- 
fore, that under s. 49 of the Indian 
Contract Act, the Court had no option but 
to grant a decree to the plaintiff especially 
as there was no.material before the Court to 
enable it to come to the finding that 
under the terms of the contract the entire 
liability for the money. borrowed from 
defendant No. 3 was to be, borne by the 
plaintiffs alone. Having regard to the 
explanation appended to 8. 43 and s. 132 
of the Indian Contract Act, it might be 
said that it was open to the defendants 
to prove that they, .had- entered into the 
contrach merely as sureties, the plaintiff 
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being the principal, but the lower Appel- 
late Court does not definitely find that 
any such case has been established. 

In my opinion, therefore, ihe appeal 
should be allowed with proportionate costs 
as against defendant No. 1 in all the 


Courts and the judgment and the decree. 


of the lower Appellate Court should be 
set aside and the decree of the trial Court 
so far as defendant No. 1 is concerned 
restored. The amount decreed will carry 
interest at six per cent. per annum from 
the date ofthe suit. ; 

Macpherson, J.—I agree. 

N. Appeal allowed 


ae 


OUDH CHIEF COURT 
Criminal Reference No. 58 of 1933 
February 2, 1934 
NANAYUTTY, J. 
GULAB SINGH AND OTHERS—APPLIGANTS 
versus 
RAM PRASAD— CoMPLAINANT— 


OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), s. 522— 
Conditions to be fulfilled before order under, can be 
passed— Acgquiital of accused—Offence not attended 
by criminal force—Order for delivery of pcs- 
session of property to complainant—Legality of. 

In order to support an order under s. 549 of the 
Code of Criminal I'rocedure, there must bea finding 
tbat the diegcseessicn was by the use of criminal 
force as defined in s. 250 of the Penal Code 
kam Chandra Boral v. Jityandria (1), Ishan 
Chandra Kalla v. Dina Nath Badhak (v¥), Soita 
Biswal v. Dochhi Stri (3), Mohini Mohan Chowdhury 
v. Harendra Chandra Chowdhury (4), Churaman v. 
Ram Lal\5', Tulshi Ram v. Abrar Ahmad (6) and 
-~ Emperor (Wajid Ali) v. Ali Bahadur (7), follow- 

ed ` 


Where the accused are acquitted and are held not 
guilty of thé offence of which they stood charged 
and the offence was not attended by any criminal 
force or show of criminal force or by any criminal 
intimidation, ner was there any evidence to show 
that by auch force or show of force or criminal 
intimidation, the complainant had been dis possessed 
of his immovable property : 

Held, that an order under s. 522, Criminal Troce- 
dure Code, to deliver possession of the disputed 
propemiy tothe complainant should not be pass- 
ed 


Cr. R. made by the Sessions Judge, Rae 
Bareli. l i 
Mr. Kismat Rai, for the Applicants. 
Mr. Akhtar Husain, forthe Complainant- 
Opposite party. ° = 
Mr. H.K. Ghosh; The Assistant Govern- 
ment Advocate, forthe Crown. - 
Judgment.— This is a reference made 
by the learned Sessions Judge of Rae 
Bareli recommending that the order of 
he Bench of .Honorary Magistrates of 
that place passed under s, 522 of the Code 
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of Criminal Procedure, directing that the 
complainant Ram Prasad be given deli- 
very of possession of the grove in dispute 
through the police be set aside. 

I have heard the learned Counsel for 
the complainant Rim Prasad as well as 
the learned Counsel cn behalf of the accused 
who have been ccquitted as also, the 
learned Assistant Government Advocate. 
Section 522 of the Code of Criminal Pro- 
cedure runs as follows :— 

“1 Whenever a person is convicted of an offence 
attended by criminal force or show of force or 
by criminal intimidation, and it appears to the 
Court that by such force cr show of force cr 
criminal intimidation any person has been dis- 
possessed of any immovable property, the Court 
may, if it thinks fit, when convicting such per- 
son or at any time within one month from the 
date of the conviction, order the person dis- 


possessed to be restored to the possession of the 
same 

2. No such order shall prejudice any right or 
interest to or in such immovable property which 
any person may be able to establish in a Civil 
guit. 

3 An order under this section may be made by any 
Court of appeal, confirmation, reference or revision.” 


Itis ciear from the facts of the present 
case that the -Honorary Magistrates after 
acquitting the accused had no authority 
under the provisions of s. 522 of the Code 
of Oriminal Procedure to order delivery 
of possession of the disputed grove to 
the complainant Ram Prasad through the 
Police because they had held that the 
accused were not guilty of the offence 
with which they stood charged; and secondly, 
because that offence was not attended by 


‘any criminal force or show of criminal 


force or by any criminal intimidation, nor 
was thereany evidence to show that by 
such force or show of force or criminal 
intimidation the complainant had been 
dispossessed of his immovable property. 
In Ram Chandra Boral v. Jityandria (1), 
it was held by the Calcutta High Court 
that the words “an offence attended by 
criminal force” in s. 522 of the Code of 
Criminal Procedure meant an offence of 
which criminal force formed an ingredient, 
and that s. 522 of the Code of Criminal Pro- 
cedure was not applicable to cases where 
there had been no conviction for criminal 
force either separately or as an ingredient 
of the offence for which there was a convic- 
tion, and where there was no finding 
that any person had been dispossessed 
of any immovable property by any crimi- 
nal force. Again in Ishan Chandra Kalla 
v. Dina Nath Badhak (2), it was held that 


(1) 25 0434. 
(2) 27 O 174, 
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in order to support an order under s. 522° 
of the Code of Criminal Procedure, there 
must be a finding that the dispossession 
was by the use of criminal force as de- 
fined in s. 250 of the Indian Penal Code. 
In Soita Biswal v. Dochhi Stri (3), it was 
held that no order could be passed by the 
trying Magistrate under s. 522 of the Code 
‘of Criminal Procedure for the transfer or 
possession of the house to the complainant 
as the accused had not been convicted by 
the Megistrate of any offence attended 
by criminal force and that the house 
should be restored to the person who was 
found in possession of it. Tn Mohini 
Mohan Chowdhury v. Harendra Chandra 
Chowdhury (4), it was held by the Full 
Bench of the Calcutta High Court that a 
Magistrate while convicting an accused 
under ss. 341/114 of the Indian Penal 
Code, for wrongfully restraining a person 
by the erection of a hut or by any 
similar act of obstruction had no juris- 
diction to order that the hut or other means 
of obstruction should be removed. In 
Churaman v. Ram Lal (5), it was held by 
by Allahabad High Court that to support 
an order under s. 522 of the Code of 
Crimical Procedure restoring possession 
of immovable property it was necessary 
for the Court to find as a fact not only 
that the person in whose favour such an 


order was made was deprived of possession 


by an offence, but that such offence was 
attended by the use of criminal force. Again 
in Tulshi Ram v. Abrar Ahmad (6), it was 
held by Mr. Justice Tudball of the Allaha- 
bad High Court that the only procedure 
under the Code of Criminal Procedure 
which entitled a Magistrate to dispossess 
a person of property and replace him 
by another whowasentitled is s. 522 and 
for the purpose cf exercising the powers 
therein granted it was necessary that 
there should have been a conviction for 
the offence. To the same effect is the 
ruling of the late Court of the Judicial 
Commissioner of Oudh reported in Em- 
peror (Wajid Alt) v. Ali Bahadur (7) in 
which it was held that the order passed 
by the Magistrate under s. 522 of the 
Code of Criminal Procedure was without 
jurisdiction because that section conferred 
jurisdiction on a Criminal Court to proceed 

(3) 120 W N 269. 

(4) 31 O 691. : 

(5) 25 A 341, 

(6) 30 Ind. Cas. 1002; 37 A 654; 13 ALJ 93°’; 16 
Or. L J 714. 


(7) 66 Ind. Cas. 324; 24 O 0352; 23 Or. LJ 260; 
ATX 1922 Oudh 144, : 
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under it only when a person was convicted 
of an offence attended by criminal force. 

It follows clearly from the rulings cited 
above that the order of the Bench of 
Honorary Magistrates directing that the 
complainant should be given possession 
of the disputed grove through the Police 
was illegal and without jurisdiction. 

J, therefore, accept the reference made 
by the learned Sessions Judge of Rae 
Bareli and direct that the order of the 
Bench of Honorary Magistrates purporting 
to have been passed under s. 522 of the 
Code of Criminal Procedure ordering 
possession of the disputed grove to be 
delivered tothe complainant through the 
Police be set aside. The learned Sessions 
Judge has in his order of reference him- 
self fallen into an error when he recom- 
mended that as the order of the Bench 
Magistrates was to be set aside, the 
applicants, that is to say the accused, 
must get back possession. I can make no 
such order as desired by the learned 
Sessions Judge. It is a matter purely 
for the Civil Court to decide. The “status 
quo ante” in which the parties were before 
the criminal case came to Court will remain 
intact until the Civil Court decides which 
party is the owner and in possession 
of the disputed grove. ; 


N Reference answered. 
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PATNA HIGH COURT 
[Currack Crecuit] 
Criminal Revision Petition No. 23 of 1933 
December 2, 1933 
MscPHERSON, J. 
MOHENDRA NATH SAHU— PETITIONER 
versus 
EMPEROR  Oppositr PARTY 

Criminal Procedure,Code (Act V of 1898), s. 403— 
Previous trial without jurisdiction —Subsequent regu- 
lar trial by Court on proper complaint—Whether 
barred. 

Section 403, Criminal Procedure Code, is only a bar 
in respect of a previous trial by a Court of campe- 
tent jurisdiction. The fact that the accused was 
placed on trial without jurisdiction and acquitted, 
will not operate as bar to a regular trial or a 
complaint properly insituted and of which cognizance 
has been fully taken. 

C. R. P. from an order of the Deputy 
Magistrate, First Class, Balasore, dated 
May 29, 1933. TT 

Mr. B. K. Ray, for the Petitioner. 

Mr. C. M. Acharya, for the Crown. 

Judgment.—In this case the accused 
who is the petitioner set up..a bar in 
s 403 of the Code of Criminal-Procedure. 
His ground was that a previous prosecu- 
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tion under s. 182 of the Indian Penal Code 
in respect of the matter of which he is 
now being tried, was withdrawo by the 
Crown and he was acquitted. Subsequent- 
ly the present prosecution under s. 182 
was started. Now the answer to his plea 
is that on the first occasion the complaint 
under s. 182 was made by an officer who 
does not come within the description of 


s. 195 (1) (a) of the Code of Criminal Pro-’ 


cedure so that the Magistrate could not 
lawfully take cognizance upon his com- 
plaint and the trial was wholly without 
jurisdiction. Section 403 is only a bar 
in respect of a previous trial by a Court 
of competent jurisdiction. The present 
complaint has been made by the officer 
described in s. 195 (a) and upon his com- 
plaint cognizance has been duly taken and 
the accused is regularly upon his trial. 
To the present trial itis nota bar that 
he was previously placed on trial with- 
out jurisdiction. It is,1 therefore, not 
necessary to consider the further point 
made by the District Magistrate that there 
is no bar to the present trial inasmuch 
as the trial in the previous case has not 
actually begun. 

The Rule is discharged. Let the papers 
be sent down forthwith and let the long 
delayed trial proceed with all convenient 
speed. 

A. Rule disekarged. 


wee Ue 


RANGOON HIGH COURT 
First Civil Appeal No. 165 of 1932 
May 7, 1983 
Pace, C. J., AND Das, J. 
LEONG AH FOON— APPELLANT 
versus 


LEONG AH CHOY- RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata between co-defendants—When operates 


—Conflict of interests between the defendants— 
Decision of that issue—Whether operates as res 
judicata in subsequent suit between the defen- 


dants. 

For the applicibility of the doctrine of res judi- 
cata among co-defendants, three conditions have to 
be satisfied :—(1) there must be a conflict of inte- 
rest between the defendants concerned ; (2) lt must 
be necessary to decide this conflict in order to give 
the plaintif the relief he claims ; and (3) the ques- 
tion between the defendants must have been finally 
decided. Munni Bibi v. Tirloki N ath (2), appli- 


Where in a prior suit the interest ofthe plaintiff 
was identical with that of the first defendant, but 
the second defendant setup a different interest 
there being thus aconflict of interests in respect of 
the issue between the plaintiff and the second de- 
fendan 


LEONG AH FOON V. LEONG AH OHOY 


148 10 


Held, that there was a conflict of interest as 
between the defendants and the decision cn t at 
issue in the suit would operate as res judicata ina 
subsequent suit between the first and second defend- 
ants 

F.C. A. against the decree of the Dis- 
Te Judge, Amherst, dated August 29, 
1932. ; 

Mr. Sutherland, for the Appellant. 

Mr. A. J. Darwood, for the Respondents. 

Page, ©. J. - In my opinion this suit was 
entirely misconceived and was rightly dis- 
missed by the learned District Judge, Am- 
herst. The plaintiff claims that as an heir 
he is entitled toa half share in _ his late 
father Leong Choy’s estate. He bases his 
claim upon the footing: -(1) that Leong 
hoy was a Chinese Buddhist, and as such 
was not competent to make a will or to 
make deeds of gift in the nature of a 
will such as those that Leong Choy execut- 
ed in favour of Leong Ah Choy, the defend- 
ant-respondent; (2) in the alternative, if 
Leong Choy was a Chinese Confucian he 
was governed by Chinese Customary Law, 
and as such was not entitled to disinherit 
the plaintiff asalleged. The defence to 
the suit wasthatthe claim of the plaintiff 
was barred by res judicata and an issue in 
that sense was framed. The learned Dis- 
trict Judge dismissed the suit upon the 
ground that the claim was barred by’ 
res judicata having regard to the proceed- 
ings in Civil Regular No. 28 of 1927 of the 
Di-trict Court of Amherst and in an appeal 
to the High Court from the decision of the 
learned District Judgein that case. 

Now in Civil Regular No. 28 of 1927 the 
plaintiff was an adopted son of the deceased 
fourth son of Leong Chye. Defendant 
No. 1 was the plaintiff in the present sult. 


In that case the plaintiff claimed 

“that the estate of Leong Obye be administered 
by and under the direction of this Court after 
declaring that the said gifts and will are null and 
void.” 


and the plaintiff contended that the will 
and the deeds of gift to defendant No. 2 
were invalid:—(1) by reason of undue in- 
fluence exercised upon Leong Chye by 
defendant No.2; and (2) under para 
No. 9 (4) of the plaint upon the following 
additional grounds: 


(d) That the sajid deeds and will practi- 
cally disinherit all the heirs of the said 
Leong Chye and Daw Hline; (e) that it 
was not competent (2. e. presumably by 
way of will or deed) for the said Leong 
Chye under the Chinese Customary law 
of succession to the extent of practically 
disinheriting his heirs; (f) that the said 
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Leong Chyein law is incompetent to make 
@ will. 

The plaintiff in para. 1 of the plaint 
alleged that Leong Chye was a Chinese 
Buddhist, and as such was bound by 
Chinese Customary law. Defendants Nos. 1, 
3 and 4— defendant No. 1 being the present 
plaintiffi—admitted para. 9 of the plaint. 
By para. 3 of their written statement they 
contended, that, according to the Chinese 
scheme of distribution, all sons and their 
male descendants are entitled to the fami- 
ly property equally, and the father has 
no power, either by will or by gift inter 
vivos, to deprive any son of an equal or 
a substantial share, nor can a father 
disinherit one son in favour of the others. 
It.appears therefore obvious that on the 
question as to whether Leong Obje wasa 
Ghinese Buddhist or not, and whether he 
was incapable of making a will or ex- 
ecuting the deeds by reason of the Chinese 
Customary law, by which Leong Chye was 
governed, defendants Nos. 1, 3 and 4 in 
the earlier suit ; 
were at one with the plaintiff. Defendant 
No. 2, who is the defendant in thepre- 
sent suit took up an entirely different 
position, and in para. 1 of his written 
statement defendant No. 2 pleaded that 
Leong Chye was}not a Chinese Buddhist 
but a Chinese Confucian and submitted 
that in such circumstances the plaint dis- 
closed’ no cause of action. Having regard 
to the pleadings the following issues inter 
alia were framed : 

1, What is the law applicable to the 
estate of Leong Chye? 2. Was the 
deceased Leong Uhye competent in law to 
dispose of his properly by will? 3. Was 
the deceased Leong Chye competent in 
law to disinherit any of his heirs either by 
his will or by deeds of gilt ? 

At the trial the learned District Judge 
found the following facts, and the correct- 
ness in so finding is not now challenged :— 
_(1) that no undue influence was exercised 
upoo Leong Chye for the purpose of in- 
ducing him. to execute the document in 
suit, and (2) that Leong Chye was a Chinese 
Confucian. In these circumstances the 
learned District Judge proceeded to con- 
sider issue No. 1, namely what is the law 
applicable to the estate of Leong Chye, 
and delivered judgment upon that issue in 


the manner following : 

“I next propose to consider issue No. 1 i.e, what 
is the law applicable to the estate of Leong Chye? 
Section 13, Burma Laws Act, lays down that where 
in apy suit or other proceeding in Burma it 18 
necessary for the Court to decide any question 
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regarding suc%ession, the Buddhist Law should be 
applied in cases where the parties are Buddhists, 
except in so far as such law has by enactment 
been altered or abolished or is opposed to any 
custom having the force of law. Estates of Buddhists 
were specially exempted from the operation of the 
Succession Act of 1855: vide s. 331. Therefore it 
appears that if the deceased Leong Chye was 2 
Buddhist hig estate would be governed by Buddhist 
Law or the Customary Law, whereas: if he was 
not a Buddhist his estate would ba governed 
by the Succession Act of 1865 a | 

The learned Judge, having regard to his 
finding that Leong Chye was a Chinese Con- 
fucian, accordingly held that his estate 
was governed by the Succession Act 
(XXXIX of 1925), s. 58. The learn- 
ed District Judge, in deference to the ar- 
gument presented on behalf of the plaint- 
iff, proceeded obiter to hold that, even if 
Leong Chye were to be regarded as go- 
verned by Chinese Customary law, he was 
entitled to execute the will and deeds of 
gift under consideration in the suit. An 
appeal was preferred to the High Court 
and a report of the appeal is contained 
Leong Hone Wainev. Leon Ah Foon (1). 

It is quite clear that the question as 
to whether the Succession Act was the 
law applicable in the distribution of the 
estate of Leong Chye was well before the 
mind of tha appellant and those acting in 
the same interest with him throughout the 
proceedings which originated in Civil Re- 
gular No. 28 of 1927, because in the memo- 
randum of appeal in that suit the appel- 
lant contended that the District Court er- 
red in holding that the succession of the 
estate was governed by the Succession 
Act, and also that the deceased was a 
Confucian. In the course of the judgment 
of Chari and Brown, JJ., in the ap- 
peal, their Lordships passed the following 
observations :— 

“It is claimei on behalf of the plaintif’ that 
even if Leong Ohye did make the will, and was 
not induced to doso by undue influence, nevertheless 
the willis invalid, because under the Uhinese Ous- 
tomary law he is not competent to make it Ah 
hoy entirely denies that there was any undue 
influence in connection with the making of the will, 
He contends that his father was a Confucian by 
religion and that therefore under the Successio Act 
he had full capacity to make the will * * * * The 
question of the power to make a willis dealt with in 
Part 6, Succession Act. Section ¿8 excepts from 
the operation of this part succession to the prop- 
erty ofany Hindu, Buddhist. Sikh or Jains, but 
lays down that save as so provided or by any other 
law for the time being in fores, the provisions of 
this part shall constitute the law of British India 
applicable to all cases of testamentary succession. 
lt is not suggested that the deceased was a Hindu, 
Sikh or Jain; nor is there any other Jaw in force 
with regard to the estates of Confucians, Unless 

(1) 121 Ind. Cas 196; 7 R720; Ind.. Rul. (1930) 
Rang. 121; A I R1930 Rang, 42. j , 
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therefore it can be shown that the deceased was a 
Buddhist, the provisions of this part of the Act 
will apply to the estate of Leong Chye. If then 


ihe finding of the trial Judge un the two main 


questions of fact are correct, the suit was rightly 
dismissed,” é 


The two main questions of fact were :— 
(1) whether these documents were execut- 
ed by Leong Chye owing to undue in- 
fluence; and (2) whether Leong Chye was 
a Chinese Buddhist or a Chinese Confn- 
cian. The appeal Court came to the con- 
clusion that the decision of the learned 
District Judge on both these points was 
correct and dismissed the appeal. It is 
not without significance that their Lord- 
ships added : 


“The appeal has been supported by the defend- 
ant-respondent Ah Foon (the present plaintiff}. 
His learned Counsel supplemented the arguments 
advanced on behalf of the appellant at consider- 
able length. In these circumstances we direct that 
Ah Ohoy’s (i.e. the present defendant's) costs in 
this appeal be borne jointly by the appellant Mg 
Maung and therespondent Ah Foon." 


In the case of Munni Bibi v. Tirloki 
Nath (2) Sir George Lowndes delivering 
the judgment of the Privy Council stated 
that what was required in applying the rule 
of res judicata as’ between co-defendants 
was that: . 

“In such a case therefore, three conditions are 
requisite:—(1) there must bea conflict of interest 
between the defendants concerned (2) it must be 
necessary to decide this conflict in order to give 
the plaintif the relief he claims and .3) the question 


between the defendants must have been finally 
decided.” 


The issues which the plaintiff seeks to 
bave determined in the present suit are: — 
(1) whether or not Leong Chye was a Chinese 
Buddhist (2) whether he is governed by the 
Customary law of Chinese Confucians; and 
(3) whether under such law Leong Chye 
was entitled to disinherit the plaintiff by 
excuting the will and deeds of gift under 
consideration as alleged. It is conceded 
by the learned Advocate for the appellant 
that the question as to whether Leong Chye 
was a Chinese Buddhist or a Chinese Con- 
fucian is now res judicata and it must be 
taken that hewas a Chinese Confucian. But 
he dontends that the question as to whether 
the estate of Leong Chye wasto be admi- 
nistered according to Chinese Customary 
law or the Succession Act is not res judi- 
cata and if that be so issue No. 3 is also open 
for consideration in the present suit. I 
confess that I have great difficulty in un- 


derstanding how the learned Advocate for 

(2) 132 Ind. Cas. 598; ATR 1931 P O 114; :B IA 
158; 53 A 103: (1931) A LJ 453:35 CWN 661: 53 
O D J 552; 33 Bom LR 979; Ind. Rul. (1931) P O 
eae MW N 742;61MLJ 196; 34 LW 459 
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the appellant has found it possible to 
present the case on behalf of his client 
before the Court. It is obvious that the 
interest in Oivil Regular No. 28 of 1927 
possessed by the plaintiff and by defendant - 
No. 1 in that suit was identical for each 
of them claimed that Leong Chye was a 
Chinese Buddhist governed iby Chinese 
Customary law and it was Only upon that 
footing that the plaintiff could succeed in 
the suit, 

“The Court held that Leong Chye was a 
Chinese Confucian and it is common ground 
that that finding ie not open to challenge. 
I asked the learned Advocate for the ap- 
pellant whether a finding that Leong Chye 
was a Chinese Coniucian alone would have 
entitled the Court to passa decree in 
favour of the plaintiff and the learned Ad- 
vocate very properly answered “no, be- 
cause adecree could be passed in favour 
of the plaintif as between the plaintiff 
and defendant No. 2 only upon the foot- 
ing that a Chinese Confucian according to 
his personal law was not at liberty to 


execute the documents in dispute. It follows 


therefore that it was necessary for the 
purpese of determining whether the plaint- 
if was entitled to the relief he claimed 
that an isstie should be heard and decided 
as to what was the law applicable to the 
estate of Leong Chyea Chinese Confucian 
and an issue to that effect was issue No. 1 
raised in Civil Regular No. 28 of 1927. It 
follows therefore that ‘if there was a con- 
flict of interest in respect of that issue 
between the plaintiff and defendant No. 2 
there was equally a conflict of interest 
In respect of that issue between defendant 
No.l and defendant No, 2 because de- 
fendant No.l and the plaintiff were in the 
same interest and äghting out thesuit in 
collaboration. 

There was therefore a conflict of interest 
between the co-defendants which was id- 
entical in the two suits and the learned 
Advocate conceded as he was bound to 
concede that that issue of which there 
was a conflict of interest between the 
defendants in Civil Regular No. 28 of 
1927 had necessarily to be decided in 
order that the Court should be in a posi- 
tion to determine whether the plaintiff 
was entitled to the relief he claimed or not 
and it was also properly and. inevitably 
conceded that that question was heard 
and finally decided in that suit. It follows 
therefore that the issue which the plaintiff. 
seeks to raisein the present suit as essen- 
tial to a decree in this suit being passed 
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in his favour are all issues which are res 
judicata having regard to the proceedings 
in Civil Regular No, 28 of 1927 and in the 
appeal therefrom to this Court. The re- 
sult is that the appeal fails and must be 
dismissed with costs. The appellant ap- 


pealed as a pauper and in these circum-. 


stances he will pay the appropriate court- 
fees. 
Das, J.—I agree. 
A. Appeal dismissed. 


——— amana 


LAHORE HIGH COURT 
Second Civil Appeal No. 1182 of 1932. 
April 25, 1933 
ADDISON, J. 
SALIG RAM KEWAL RAM— 
DuFENDANT—APPELLANT 
versus ' l 
JAIMAL SINGH axp ANOrUER — 
— DEFENDANTS - RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata between co-defendants—Conditions. 
As between co defendants an adjudication upon a 
particular matter can only operate as res judicata in 


a subsequent suit when it is necessary to decide 
that matter in order to determine the suit. 


S. C. A. from the decree of the District 
Judge, Ambala, dated April 21, 1982, 
affirming that of the Subordinate Judge, 
To Class, Ambala, dated December 4, 

Mr. Tek Chand, for the Appellant. 

Mr. V. N. Sethi, for the Respondents. 


Judgment.—Musammat Partapi, widow 
of Kirpa Singh gifted certain lands to a 
dharamsala. Jaimal Singh and his brother 
Fauja Singh instituted the usual declara- 
tory suit asking for a decree to the effect 
that the gift would not affect their rever- 
sionary rights. The dharamsala pleaded 
that the brothers were collaterals of the 
widow’s husband, that the suit was barred 
by time and that the gift was valid because 
it had been made to a religious institution. 
During the pendency of the suit one brother 
Fauja Singh died and the suit was continu- 
ed by the other brother Jaimal Singh. The 
trial Court held that Jaimal Singh was a 
collateral, that the suit was within time 
and that the alienation was incompetent. 
The claim was, therefore, decreed. There 
was an appeal to the District Judge, 
Ambala, who held that Jaimal Singh was a 
collateral and that the widow had no power 
to gift this property for religious purposes. 
It was further urged before the learned 
District Judge that the suit was barred by 
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reason of res judicata. He repelled this 
objection and dismissed the appeal. 


Against ihis decision this second appeal 
has been preferred by the dharamsala. 

In the grounds of appeal an objection is 
taken to the finding of fact as to the rela- 
tionship of Jaimal Singh with the widow's 
husband. There is evidence which has been 
believed by both the Courts below and this 
finding cannot, therefore, be attacked in 
second appeal. 

The only other point argued before me was 
that of resjudicata. Musammat Partapi had 
gifted some land in Lyallpur to her brother 
Bhagwan Singh. That brother brought a 
declaratory suit against Jaimal Singh and 
Musammat Partapi, asking for a decree that 
the gift by his sister to him was good and 
was not liable to be set aside upon the 
death of Musammat Partapi. Jaimal Singh 
resisted that suit and pleaded that he was 
the reversioner of Musammat Partapi's 
husband and that the gift which he alleg- 
ed was of land belonging to his.collateral, 
was incompetent. The trial Court in that 
case held that the gifted property was the 
self-acquired property of the widow herself. 
That was sufficient to dispose of the case 
and the further finding that Jaimal Singh 
had not been proved to be related to the 
donor's husband within the fifth degree was 
unnecessary. As between co-defendants 
an adjudication upon a particular matter can 
only operate as res judicata in a subsequent 
suit when it is necessary io decide that 
matter in order to determine the suit. If 
a plaintiff cannot get at his right without 
trying and deciding a case between co- 
defendants the Court will try and decide 
the case and the co-defendants will be 
bound. It was not necessary to decide 
whether Jaimal Singh was a- collateral of 
the widow’s husband when it was found 
that the property was self-acquired property 
of the widow herself as in these circumst- 
ances a collateral of the husband had no 
power of control over the widow's agt. 
Further, at the time when the suit in 
Lyallpur was instituted, Fauja Singh was 
alive and he was nota party. The present 
suit was brought by Jaimal Singh and 
Fauja Singh and though Fauja Singh died 
before the suit was decided the suit as 
brought cannot be said to be a suit bet- 
ween the same parties. For this reason 
also s. 11 of the Civil Procedure Code, does 
not apply. sk 

For the reasons given I dismiss the appeal 
with costs. 

N. s Appeal dismissed, 
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CALCUTTA HIGH COURT 
Suit No. 1889 of 1932 

March 27,1933 

AMEER ALT dJ., 
HARNATARAI BINJRAJ —PLAINTIFF 

versus 

OHURAMONI SHAH AND oOTHERS— 

DEFENDANTS 


Letters Patent (Cal.), cl. 12—Assignment in Cal- 
cutia but debt contracted outside jurisdiction of Origi- 
nal Side of High Court-—Leave under cl. 12, if can be 
granted— Civil Procedure Code (Act V of 1908), s. 20. 

In a suit by an assignee the assignment isa part 
of the cause of action, and /upon that cause of action, 
leave under cl. 12, Letters Patent (Oal.) is invariably 
granted. For practical purposes it is impossible before 
the hearing of thesuit to decide whether an assignment 
is or is not bona fide. The Court will not be justified, 
ona mere suspicion that the assignor might not have 
acted inthe ordinary way of business, in depriving 
the plaintiff of the right to bring a sait in the 
place where the assignment was made. 

. Mr. S. N. Banerjee, for the Plaintiff. 

Mr. A. K. Roy, for the Defendants. 

Judgment. -This is an application to 
revoke leave granted under cl. 12 of the 
Charter in a case where the plaint dis- 
closed or purported to disclose a part of 
the cause of action in Calcutta. Standing 
Counsel for the applicant himself described 
it as a novel application. That in itself 
does not make it any the worse. In point 
offact this is the first application of the 
kind that I have known. The plaint is 
to recover the balance of an account due 
from the defendant Churamoni Shah_ to 
Baijnath Jograj amounting to Rs. 1i 762, 
both these persons or firms being residents 
of Bhagalpur and carrying on business 
at Bhagalpur ,and nowhere else. This 
debt was assigned by Baijnath Jograj, the 
creditor to the present plaintiffs Harnath- 
rai Binjraj on August 17, 1932, the suit 
being brought on August 23, 1932. The 
summons in the suit was served on Sep- 
tember 19, 1932. Considerable correspond- 
ence took place between the attorneys 
for the parties between the date of the 
service of the summons ani November, 
1932, This correspondence is annexed to a 
second affidavit on behalf of the respondents 
to this application, the plaintiffs, which 
affidavitis objected toon the ground that 
it was filed so late as, I think, January of 
thisyear. That, however, is the applicant's 
own fault because the application having 
been made in December of 1932 it was 
not brought on until the other day. In 
those circumstances I allowed this second 
affidavit to be used. People who have 
Chamber applications and allow them to 
mature for several months must take the 
risk of further affidavits being filed. 


HARNATHRAI BINJRAS V. OHURAMONI SHAH 


148 10 


It issaidthat the members of the plaint” 
iff firm the assigneas are also residents of - 
Bhagalpur. That is stated injthe affidavit in 
reply on behalf of the applicant and al- 
though it has not-been replied to for the 
purposes of this application, I shall assume . 
that to bethe facb. On the other hand, 
itis not denied that the plaintiff firm does 
carry on business in Calcutta. The argu- 
ment in support of the application may 
be summarised as follows. That under cl. 
12 of the Letters Patent, the Court has 
discretion to grant or refuse leave in.a 
case where part of the cause of action 
arises in Calcutta and reference is made to 
a casein Seshagiri Rowv. Oskur Jung (1). 
In that case although it was not necessary 
for the decision of the Madras High Court 
since it did not appear that any part of 
the cause of action had arisen in Madras 
it was held that the question of convenience 
and prejudice was a matter which could 
and ought to beconsidered in granting or 
refusing leave. As regards the facts ib 18 
suggested (and not without some reason) 
that this assignment was made not only in 
anticipation ofthe insolvency of the as- 
signor firm which was imminent and has, 
I understand supervened but for the pur- 
poses of craating jurisdiction in Calcutta 
so as to put pressure on the defendant 
firm by compelling the latter to contest the 
suit in Caleitta whare they have no busi- 
ness house or connection. The latter point 
seems to me the more relevant to the 
application, 

The first aspect cf the matter is purely 
a matter in my opinion which must be gone 
into in the suit and it is not possible for 
me in granting or refusing leave to inves- 
tigate matters which must be and can 
only be investigated on evidence although 
there may be grounds of suspicion. The 
second aspect ofthe matter is one which 
appeals to me far more, especially having 
regard to the fact that I have neither at the 
Bar or on the Bench come across where as- 
signments have been made away from the 
scene of action in arder to get an advan- 
tage over the defendants, It has always 
been assumed however, that in a suit by 
an assignee the assigoment is a part of 
the cuse of action and upon that cause 
of action leave as far as I know has in- 
variably been granted. For practical 
purposes 1t is impossible before the hearing 
of the suit to decide whether an assignment 
ig or is not bona fide. I do not think that 
the Court would be justified on a mere 

(1) 30 M 438; 17 M L J 304. 
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ispicion that the assignor might not have l 
sted in the ordinary way of business, 
« depriving the plaintiff of the right to 
ring a suitin the place where the assign- 
ient was made which right has always 
een recognised by this Court. 
It might have been more satisfactory if 
ae rule were otherwise 1. e. that an as- 
mignee in taking an assignment ofa debt 
Mhould take such assignment with only 
«ch right of suing asthe assignor had and 
ould sue where the assignor could sue 
md nowhere else. I dosee difficulties in 
he present system under which an assig- 
ior Gan create jurisdiction in any place 
ghere the Civil Procedure Code applies 
Hut I donot think it would be right for 
ne toattempt to change it. In this case 
sven had I considered myself entitled to 
depart from the view taken by this Court 
«where isin addition the fact ‘that the de- 
fendant corresponded for a period of some 
months with the plaintiffs and resisted ap- 
plications or took part in applications in 
Calcutta before taking out this application. 
That might have been an additional obstacle 
in the way. I dismiss the application but 
having regard to the nature of the case, 
I reserve the costs. Certified for Counsel. 
N. Application dismissed. 





LAHORE HIGH COURT |. 
Second Civil Appeal No. 1716 of 1932 
April 28, 1933 
ADDISON, J. 

Musammat BASANT KAUR - DEFENDANT— 
APPELLANT 
Versus 
Musammat QULAB DEVI - PLAINTIFF 


AND ANOTHER— DEFENDANT —RESPONDENTS. 

Will—Construction—Absolute or limited estate— 
Joint limited estate to two sisters—Forfeiture of 
estate of one sister—-Other sister's rights to succeed. 

A person executed a will in favour of his two 
sisters stipulating that they would hold the land 
jointly as long as they lived, that they could not 
partition, mortgage or sell the land, that neither 
if once married, would be allowed to marry 4 
second time, the penalty being forfeiture 
of her share. It was also laid down that the land. 
would subsequently go to the sons of the two sisters, 
One of the sisters sold her share and the other 
sister sued for possession of the lands sold : 

Held, (i) that upon a true construction of the will 
the daughters took only a limited estate. Suraj mant 
v. Rabi Nath Ojha (1), Bhaidas-Shivdas v Bai Gulab 
(2) and Ramachandra Kao y. Ramachandra Rao (3), 
distinguished, Jcydurga Dasi v. Saroj Ranjan 
Sinha (4), relied on. 

(ii) that on the forfeiture ofthe estate of one of 
the sisters, the other was entitled to succeed to her 


share andthe suit was, therefore, meintainable. 
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S. ©. A. from a decree. of the District 
Judge, Rawalpindi, dated August 1, 1932, 
affirming that of the Subordinate Judge, 
Second Class, Rawalpindi, dated January 
2, 1932, ; 
i i Jagan Nath Aggarwal, for the Appel- 
ant. a 

Messrs. Achhru Ram and N. C. Mehra 
for the Respondents. Se i 

Judgment.—Musammat Gulab Devi 
sued her sister, Musammat Kartar Devi 
and her sister's alienee, Musammat Basant 
Kaur, for possession of the land sold by 
Musammat` Kartar Devi to Musammat 
Basant Kaur, or in the alternative, for 
possession by pre-emption. The case for 
the plaintiff was that the brother of the 
two sisters, Jagat Singh, by means of a 
will dated December 14, 1906, bequeathed 
the land to them. It was stipulated in the 
will that they would hold the land jointly 
as long as they lived, that they could not 
partition, mortgage or sell the land, that 
neither if once married, would be allowed 
to marry a second time, etc., etc. the penalty 
being forfeiture of her share. It was also 
laid down that the land would subsequent- 
ly go to the sons ofthe two sisters. It was 
alleged by the plaintiff tbat Musammat 
Kartar Devi not only had forfeited her 
rights under the will by means of the 
alienation in question to Musammat Basant 
Kaur but also by her previous unchastity. 
The trial Court granted a decreefor posses- 
sion to the plaintiffand also recorded a 
finding that the plaintiff would have been 
entitled to a decree for possession by pre- 
ernption on payment of Rs.5,°00, had she 
not succeeded in getting the first relief 
claimed. There wasthen an appealto the 
District Judge whe upheld the order of 
the trial Court. Against this decision this 
second appeal has been preferred: 


The District Judge held that the will had 
been proved to have been executed by 
Jagat Singh when he was in his senses. 
This is a finding of fact and is not chals 
lenged before me. He also found that the 
sisters took a limited estate in the property 
in question, there being a gift over to 
their sons upon their death. By reason of 
the terms of the will he held that one sister 
was entitled to succeed to the other when 
one died, or there was a forfeiture, as there 
was by virtue of the forbidden aliena- 
tion. l 

The principal argument befare me was 
that there had been a demise of a full 
estate tothe two sisters, and Counsel relied 
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upon Surajmani v. Rabi Nath Ojħa (1), 
Bhaidas Shivdas v. Bat Gulab -(2) and 
Ramchandra Rao v. Ramachandra. Rao (3). 
In thefirst of these it was held that where 
there was 2 bequest to a widow and the 
word malik was used, that word implied 


full ownership unless there was something- 


in the context or surrounding circumstances 
to qualify such meaning. “In the other 
two authorities this proposition was am- 
plified and discussed. Inthe-will before 
me there is muchinthe context and sur- 
rounding circumstances to qualify the 
meaning of malik. The sisters were de- 
prived of the power of mortgaging _ or 
selling the: property or having 1t partition- 
ed between themselves. As long as they 
lived, the property was to be joint; if any 
gister left her husband, or married after 
his death, or was unchaste, she was to be 
excluded from the property. If the one 
who was a minor at the time, namely, 
Musammat Gulab Devi, was to die before 
marriage the other sister Kartar Devi was, 
under the terms of the will, to be the 
owner. . The cons of the two sisters were 
to be the owners thereafter. . Not only 
was there a gift over in the present case, 
but no power was given to mortgage or 
sell the property or to partition, it also 
being stipulated that it “had. to remain 
joint as long as the sister's lived.. In these 
circumstances the authority. nearest to 
the present case is in “my judgment 
Joydurga Lasi v. Saroj Ranjan Sinha (4). 
It was held by their Lordships in that case. 
that a power to alienate was an essential. 
incident of an absolute interest in property. 
And not only was no such power in terms 
conferred upon the daughtcrs, but the 
prohibition against partition by them and 
the provision for the benefit of their sons 


indicated: clearly that the whole scheme. 


of the will was that the property should 
remain intact after the death of both 
daughters for the benefit of their sons as 
the heirs of the testator, In my judgment 


(1) 30 A £4; 13 IA 17;5 AL J- 67; 12OWN 
931: 10 Bom. LR59,70LJ 131;18 MLJ7;3M 
L T 144(P 0). 


(2) 65 ind Oas. 974; 46 B153; 260 ‘W N 129; 15 


L.W 412; 20 A L J289; 42 M LJ 3£5; 491 A 1; 35 


O L J 314; 24 Bom. L R 551; A IR 1922P O 193 


P 0). 
; Gy 67 Ind, Cas 408; 45 M ‘20; 30 ML T 154; 96 
O W N713; 35 O LJ 545; 16 L W 1; 11922) MWN 
359; 20 AL J681; 43 ML J 778; 24 Bom. L R 963; 
A IR 1922 P O 80; 49 I A 129 (PO. i 
(4) 120 Ind- Oas. 53; A I R 1929 P O 214: 330 W 
N 1117; 30 L W 494; Ind. Rul, (1929) P O 349; 50 
C LJALI ML Jd 
(P'O) 
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this was what was intended by Jagat Singh 
in the case before me. ; 

The next point argued was that it: was 
not expressly provided by the will what 
was to happen if one sister forfeited her 
interest. Jagree, however, withthe Courts 
below that the intention is clear, namely, 
that the land. should remain joint of the 
two sisters andthat if one were to die the 
other would succeed her, the same happen- 
ing in the case of forfeiture incurred by the 
act ofone sister. It was not meant that 
the sons should come in until both sisters 
were dead or excluded from the property. 
It follows that the plaintiff could maintain 
the suit. 
- No other point was argued. For the 
reasons given I dismiss the appeal with 
costs. 

N. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 1080 of 1929 
May 5, 1931 
DaAVLE, J. 
RASDHARI LAL AND OTHERS — 
APPELLANTS 
j versus | 
NAND LAL MAHTON - RESPINDENT 

Alluvion and Diluvion—Land going under water 
for a few days every year but not interfering with 
agricultural operations—Suit far recovery of posses- 
sion—Principle of constructive posszssion—Whether 
applies to save linitation. 

Where after diluvion occurred, certain land used 
to go under water for a few days every year but 
without interfering with the agricultural operations 
usual in ths neighbourhood, and ths land was thus 
capable of use and continued’ to be capable of use 
in the ordinary way for 12 or more years before 
ths snit for recovery of possession of the Jani: 

Held, that the plaintifs were not entitled to invoke 
the priaciple of constructive possession which applies 
where land is submerged in quite a different 
sense, i 

Submerg`nce of land which does not interfere 
with agricultural operations in any year cannot have 
any effect ou limitation. | 

Appeal against an order of the District 
Judge, Shahabad, reversing that of the 
Munsif, Arrah. 

Messrs. K. P. Jayaswal and B. P. Sinha, 
for the Appellants. 

Messrs. A. D. Patel and B.C. Sinha, for 
the Respondent. 

Judgment.—This is an appeal against 
a decision of the District Judge of Shaha- 
bad, reversing a decree of dismissal pass- 
ed by the Munsif of the third Court at 
Arrah and decreeing the suit of the plaint- 


= 
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cottahs of land in plot No. 127 of village 
Raipur Bingawan. The plaintiffs’ case 
was that plot No. 127 had an area of 
4 bighas7 cottahs and 7 dhoors including 
the disputed 8 cottahs. To the west of 
this plot No. 127 was plot No. 126 
with an area of 3 bighas 13 cottahs and 
4 or 14 dhoors belonging to the defendants. 
In 1927 the plaintiffs applied to the Collector 
for demarcation of the land and this was 
done by a Depaty Collector who found 
that 8 cottahs out of plot No. 127 was in 
possession of defendant No.6. This was on 
March 25,1927 and plaintiffs said that in 
consequence of this finding, the defendants 
dispossessed them of the disputed area 
of 8 cottahs on April 10, 1927. The defend- 
ants denied the title of the plaintiffs to the 
disputed area and also pleaded limitation. 
The Munsif found against the plaintiffs 
both on the question of title and on the 
ques:ion of limitation. On appeal, the 
District Judge differed from the lower Court 
on both points and dezreed the suit. 


It has keen urged on behalf of the 
defendants, who have now appealed to this 
Court, that the finding of the lower Appellate 
Court regarding the title of the plaintiffs to 
the disputed area is vitiated by the reception 
of two inadmissible pieces of evidence. One 
is thesurvey khasra. The objection to the 
admissibility of this document is that the 
survey papers were not finally published, 
as the proceedings were given up after the 
Khanapuri stage on account of diluvion 
caused by three large rivers in the neigh- 
bourhood of the village. The learned Advo- 
cate for the appellants has referred to Gulab 
Koerv. Ramratan Pande, 27 Ind, Cas. 229 
(1) and Sarup Rai v. Srikant Prasad (2) as 
authorities for the proposition that the papers 
of a survey which did not reach the stage 
of final publication are inadmissible in 
evidence. It does not appear from these 
cases why such papers were held altogether 
inadmissible. It was doubtless observed 
in the case of Gulab Koer v. Ramratan 
Pande (1), that the presumption of 
correctness cannot apply to such papers 
until final publication, but it seems to me 
that the special presumption of correctness 
created by s 103-B, Bengal Tenancy Act, is 
one thing, while presumption arising from the 
circumstance that official duties are taken 
to have been regularly performed is another. 
My attention has further been drawn to 


(1) 27 Ind. Cas. 229: 180 W N 896. 
(2) 55 Ind. Oas. 922; ATR 1920 Pat. 726,2U PL 
R (Pat) 49; 1 P LT 224, 
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Chand Ray v. Bhagwati Charan (3) in which 
iò was pointed out that it cannot be held 
that a draft record of rights prepared 
under the Bengal Tenancy Act is totally 
inadmissible in evidence for any purpose. 
The weight to be attached to the khasra 
in the circumstances of this case is a 
different matter altogether; and the learned 
Advocate for the appellants has not conten- 
ded that that isa question that can be raised 
in second appeal. The contention that the 
paper was altogether inadmissible must 
therefore be overlooked. 

The next piece of evidence to whose 
admission objection is taken are the khasras 
of the landlords. The learned Munsif 
observed that the khasras put in are not 
the original papers that had been prepared 
by the landlords at the time of making the 
survey of the village and that no attempt 
had been made to produce the primary 
evidence, nor any reason assigned when 
secondary evidence in the shape of copies 
or extracts from the original khasras should 
be accepted. Mr. Patel, who appears for 
the plaintiffs-respondents, has explained 
the circumstances in which these particular 
papers came to be filed without calling for 
the originals; but he has not been able to 
contend that, those circumstances are at 
all a sufficient justification under the 
Evidence Act for reception of secondary in 
lieu ,of primary evidence. Mr. Patel has 
however laid stress on the plaints of the 
rent suits brought by the common Jandlord 
against the plaintiffs and the defendants in 
respect of the adjoining plots owned by 
them. The difficulty here in the respond- 
ents’ way is that even the plaintiffs 
themselves challenged the accuracy of these 
papers in the rent suits brought by the 
landlords. 


The finding of the learned District Judge 
on the question of title is therefore clearly 
vitiated by the improper reception of mere 
copies of the landlords’ khasras. Thesecond 
point urged before me is that the learned. 
District Judge completely misdirected 
himself as regards the principle of 
submergence that he applied on the 
question of limitation arising in the case. 
The learned Munsif gave definite reasons 
for rejecting the plaintiffs’ story of their 
possession up to and dispossession on 
April 10, 1927 and held that the 
plaintiffs had failed to prove that they were 
ever in possession of the disputed area within 


@) 81 Ind, Cas. 326; 2 Pat. 814; A I R 1924 Pat 
248, 
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12 years of the suit. On this the learned 
District Judge observed: 

“On the point of limitation it has clearly not been 
brought to the notice of the learned Munsif 
that there is clear evidence that the lands in the 
village in suit regularly go under water. In such 
circumstances the constructive possession of 
the real owner revives whenever the lands go 
under water,and although no clear dates are given 
in the evidence, I think it is clear thatthe lands 
have been .under water within 12 years of the 
suit. The plaintiffs have been in possession within 
12 years ofthe suit and the claim is not barred by 
limitation.” 


It appears that in this connection it was 
the case of both parties that the land 
used to go under water every year, it is not 
stated for what length of time, but that 
when the water subsided, each tenant 
took possession according to the plaintiffs 
of his respective area, and according to 
the defence, of the area shown in the 
landlord’s jamabandi’ after measurement, 
and went on with the usual agri- 
cultural operations. Rajnath Mahto, plain- 
tiff No. 2, who was examined as the second 
witness foc the plaintiffs, said in cross- 
examination: ‘The entire plot of mine, 
of which the disputed land forms part, is 
cultivated each year.” The question is 
whether in these circumstances submergence 
of the land which did notinterfere with 
agricultural operations in any year could 
have had any such effect on limilations 
ag is referred to in two cases of high 
authority: Secretary of Statev. Krishna- 
mani Gupta (4) and Basant Kumar Roy v. 
Secretary of State (5), where it was held 
that there can be no continuance of 
adverse possession when the land is not 
capable of use and enjoyment, so long as 
such adverse possession must rest on de 
facto use and occupation and that the 
possession of the rightful owner revives 
the moment a trespassers possession 
ceases before the expiry of the period of 
limitation, by reason of the land going 
under water. As was said by Walson, J., 
in the Full Bench case of Muhammad 
Ali Khan v. Abdul Gunny (6):. 


“Lands may by natural causes be placed wholly 
out of reach oftheir owner as in the case of diluvion 
by a river, In such a case, if the plaintiff shows his 
possession down to the time of the diluvion, his 
possession is presumed to continue as long as the 
lands continue to be submerged where 
land has been shown to have been in a condition 


(4)29 O 518; 291 A 104; 8 Sar. 269; 4 Bom, LR 
537;6 O W N 617 (P 0). 

(5) 40 Ind. Cas 337; AI R 1917 P O 18; 44 I A 
104; 44 O 858; 18 L W 593; 32M L J 505; 21 OWN 
642; 15 A L J 398; 250 LJ 487; 19 Bom. L R 480; 
(1917) M W N 4823; 6 LW 117; 22ML J310 


(P ©). 
(6) 9 0 744; 12 OL R 257, 
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unfit for actual enjoyment in the usual modes : 
such time and under such circumstances thé 
that state naturally would, and probably dit 
continue till within twelve years before suit, it ma 
properly be presumed that it did so continue an 
that the plaintiff's possession continued also, unt 
the contrary is shown.” 


If’ that be the principle, it is clear, 
bot applicable to the facts of the presen 
case where the plaintiffs claimed that the 
cultivated tha land every year, notwitb 
standing its periodical submergence; an: 
Rajnath Mahto, curiously enough, said a 
the end of hisexamination-in-chief that i 
was not true that ever between the yea 
1918 and the present day the dispute 
land was ever diluviated. Diluvion i 
the proper sense apparently occurred a 
long ago as 1898 or 1899. What seem 
to have happened since then isthe lan 
going under water apparently for a fe 
days every year but without interferin: 
with the agricultural operations usual i: 
the neighbourhood. The land being thu 
capable of useand having continued. to b 
capable of use in the orcinary way fc 
J2- years or more immediately -precedin 
the suit,it seems to me that the plaintif 
were not entitled to invoke the principl 
of .constructive possession which applie 
where land is submerged in quite 
different sense. The learned Advocate ic 
the respondents has not in fact been ab! 
io urge that the principle can be invoke 
in ‘the present case. The trying Munsif 
rejection of the plaintiffs’ specific” stor 
of dispossession on April10, 1927, we 
endorsed by the learned District. Judg 
who only held in plaintiffs’ favour upc 
the question of limitation because [ 
consideied thet the doctrine of constructiv 
possession of the real owner was applicabl 
In this the learned District Judge- was | 
error ...it follows that the suit shoul 
have been dismissed cn the ground í 
limitation. The appeal is according! 
allowed, the decree of the lower Cou 
reversed and the suit dismissed wit 
costs in all Courts. Pee 

N. Appeal allowed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 14: 
of 1932 
March 7, 1933 
JAI LAL, J. 
HUKAM CHAND-— DEoREE-HOLDER— 
APPELLANT 
VETSUS 
SADAQ—J UDGMENT-DEBTOR— RESPONDEN 
Civil Procedure Code (Act V of 1908), 0. XXI 
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r. 3—Mere executory agreement for satisfaction of 
decree, whether amounts to adjustment, 

Where a judgment-debtor objected to an ap- 
plication for execution of a decree on tbe ground 
that the decrée had been adjusted by an agreement 
to give a certain plot of land to the decree-holder 
in full satisfaction of the decree, but there was 
noting to show that possession was given or that the 
agreement had been acted upon : 

Held. thatthe arrangement made between the 
judgment-debtor and the decree-holder as mentioned 
above did not in law amount toan adjustment such 
as an executing Court would be bound to recognize as 
a bar to the execution of the original decree. 
Bakhshi Ram v, Des Raj (1), referred to. 


M. F. CO. A. from the order of the 
Subordinate Judge, Montgomery, 
July 1, 1932. 


Mr. Arjan Das, for the Appellant. 
Mr. Muhammad Amin Khan, for the Res- 
pondent. 


Senior 
dated 


Judgment.—This isan appeal by the 
decree-hoi:'der. On a previous occasion 
he executed his decree by atla~hment and 
sale of the judgment-debtor's immovable 
property. The property was sold but an 
objection was raised by the judgment- 
debtor that the sale was vitiated for two 
reason3:—(1) that an adjustment of the dec- 
ree had taken place, and (2) that there was 
material irregularity in publishing and 
conducting the sale. The executing Court 


proceeded to hold an enquiry into this. 


objection but during the course of enquiry 
both the parties made a statement that 


the sale be set aside and the decree-holder — 


would be given possession of one square 
of land for 20 years, and thus the 
decree would be satisfied. The decree-hold- 
er was given the option to select any 
square of land belonging to the judgment- 
debtor. The auction-purchaser, however, 
being a brother of the decree-holder and 
separate from him, this compromise could 
not be given effect tounless the auction- 
purchaser agreed to the sale being set aside. 
He was therefore produced in Court at 
the next hearing but he refused to agree 
to: the setting aside of the sale; the ex- 
ecuting Court consequently granted ad- 
journment costs against the decree-holder 
and proceeded to investigate the judgment- 
debtor’s objection and, finally, without 
giving any finding as to the original ad~ 
journment pleaded by the judgment-deb- 
tor, set aside the sale on the ground of 
material irregularity. The decree-holder 
thereupon asked that execution proceedings 
be consigned to the record room with a 
note that the decree had not been satis- 
fied. This prayer was granted, 
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An appeal was preferred, against the 
order granting this prayer, to this Court 
but was dismissed. In that appeal it was 
claimed on behalf of the judgment-deb- 
tor that the decree should have been 
filed in full satisfaction. Subsequently the 
decree-holder proceeded to execute the dec- | 
ree and the judgment-debtor pleaded that 
it could not be executed because it had 
been adjusted by an arrangement made in 
front of the Court whereby possession of 
one squareof land was .to be given to the 
decree-holder for 20 years in full sa- 
tisfaction of the decree. It was not alleg- 
ed nor is it alleged before me that pos- 
session of land was taken by the decree- 
holder or that, after the statement made be- 
fore the sale was set aside, any further 
action was taken by either party to put 
the arrangement into practice. The exe- 
culing Court has given effect to the objec- 
tion of the judgment-debtor, holding that 
there was ean adjustment and that it had 
been certified and attested by the execut- 
ing Court. 

In my opinion the view of the learned 
Judge below is eironeous on both these 
points. The arrangement made between 
the judgment-debtor and the decree-holder 
as mentioned above dces not in law 
amount to an adjustment such as an ex- 
écuting Court is bound to recognize as a 
bar to the execution of the original de- 
éree. This matter has now been set at rest, 
so far as this Court is concerned, by a Divi- 
sion Bench of this Court in Bakhshi Ram 
v. Des Raj,132Ind. Cas. 6:0 (1). Then 
also the Court below is wrong in holding 
that in the previous execution proceed- 
ings the executing Court had certified and 
attested the adjustment. The Court did 
nothing of the sort: it only adjudicated 
on the objection of the judgment-debtor 
about the material irregularity in publish- 
ing or conducting the sale. On both 
these grounds, therefore, this appeal must 
be accepted and the order of the execut- 
ing Court, a which is the subject of this ap- 
peal, set aside. I direct accordingly. The 
record will be returned to the executing 
Court with a direction to proceed with the 
execution proceedings in accordance with 
law. The conduct of the decree-holder 
does not entitle him to the costs of these 
proceedings. 1 order accordingly. 

N. Order accordingly. 

(1) 132 Ind. Cas. 670; 32 P LR 365; Ind. Rul, 
(1931) Lah. 654; A I R 1931 Lah. 608. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 60 of 1933 
February 13, 1934 
_ NanavorTry, J. 
Toe OFFICIAL LIQUIDATOR, THE 
KATHEAWAD anb AHMEDABAD 
BANKING CORPORATION Lro — 
DEFENDANT—-APPELLANT 
VETSUS i 
RAM CHARAN LAL— PLAINTIF — 
RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art. 62— 
Suit for recovery of money voluntarily paid to save 
property wrongly attached and for damages— Limita- 
zon applicable—Privity of contract— Official Liqui- 
dator, if a public oficer— Civil Procedure Code 
(Act V of 1908),ss 17 (2), 80- Notice, necessity 


of. 
Where the plaintif? instituted a suit against the 


Official Liquidator of a Company for recovery of 
the amount he had been made to pay in respect of 
a decree executed against him by the Official Liqui- 
dator and for damages on acccunt of the execution 
proceedings taken by the Official Liquidator in res- 
pect of this and another decree: 

Held, that the first relief being for recovery of 
money the plaintiff had voluntarily paid to the 
Official Liquidator to sare his propeity which had 
been wrongly attached by the decrce-holder, Art. 
62, Limitation Act, applied and that Art. 62 govern- 
ed the second relief also. Jagjyivan Jauherdas v. 
Gulam Jillani (1) and Sokkalinga Chetty v. 
Krishnaswamt Aypar (11), dissented from; Niadar 
Singh v. Ganga Dei 7',relied on. 

[Case law discussed | 

Held, also, that the circumstances cf the case v ere 
such as impliedly to create a privity of contract 
between the plaintiff and the Official 
dator. 

The Official Liquidator, like the Official Receiver 
appointed in insolvency cases, isan Official of the 
Court and has got definite powers conferred upon 
him under ss. 216 and 2)7 of the Companies 
Act and as such he is 
the meaning of the term as defined by the 
Code of Civil Procedure and to such a public 
Officer notice under s. 80 of the Code 
Ladli Prasad v. Nizam-ud-Din Khan (9)and D. 
Weston v, Peary Mohan Dass ( 0), not applied Anna 
Laticia De Silva v, Govind Baliant Parashare (8), 
- relied on. 


S. C. A. against the order of the Subordi- 


Liqui- 


nate Judge, Malihabad, Lucknow, dated 


November 14, 1932. 


Mr. Ganesh Prasad, for the Appellant. 
Mr. R. K. Bose, for the Respondent. 


Judgment.—Thisis a defendant's appeal 
against an appellate judgment and decree 
of the Subordinate Judge of Mohanlalganj 


in the District of Lucknow upholding the 
judgment of the Munsif of Haveli in the © 


Lucknow District. 

The facts out of which this appeal arises 
are briefly as follows :—-The plaintiff Ram 
Charan Lal got a decree for Rs. 366-12 
from the Court of the Munsif of Haveli on 
May 12, 1932, against the Official Liqui- 


a public servant within. 


is necessary. ` 
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dator of the Kathiawar and Ahmedabad 
Banking Corporation Ltd. in liquidation. 
This decreé was confirmed in appeal by the 
Subordinate Judge of Mohanlalganj on 
November 11, 1932. The defendant Off- 
cial Liquidator had two decrees in his 
favour against Ram Charan Lal and he 
proceeded to execute them. In execution 
of the first decres the property of Ram 
Charan Lal was attached on December 
1,1929. At the time of the attachment 
Ram Charan Lal's nephew was present 
and in order tosavethe property and the 
reputation of his uncle he paid up the sum 
of Rs. 144 odd which was the full amount 
of that deeree against his uncle. The 
attachment in 1espect of the second decree 
sought to he executed by the Official Liqui- 
dator against Ram Charan Lal took place 
on December 15,1929 and the judgment- 
debtor’s attached property was taken away. 
Thereupon Ram Charan Lal filed an ob- 
jection in {hose execution proceedings under 
s.47 of the Code of Civil Procedure, alleg- 
ing that the decree was not against him. 
The objections of Ram Charan Lal were 
allowed on July 25,1930 and the property 
was released. The Official Liquidator ap- 
pealed against the order of July 25, 1930, 
releasing the attached pioperty of the judg- 
ment-debtor, but Eis'appeal was dismissed 
on November 3, 1930. 

On December 22, 1931, the suit out of 
which thisappeal arises was filed by Ram 
Charan Lal claiming in the first place, 
the decretal amount of Rs. 144 odd, plus 
Rs. 12 as interest by way of damages, 
which he had been made to pay in respect 
of the first decree executed by the Official 
Liquidator and secondly, damages on ac- 
count of the execution proceedings taken by 
the Official Liquidator in respect of both 
decrees. The suit was valued at Rs. 400 
but was-decreed for Rs. 366-12 that is to 
say, Rs. 166-12 in 1espect of the first relief 
and Rs. 209 by way of damages in respect 
of the second relief. The defendent Official 


` Liquidator filed an appeal before. the Sub- 


ordinate Judge of Mohanlalganj- against 
the Munsif’s decree but his appeal: was 
dismissed. He has now come in setond 
appeal. ; 
The first contention urged before me by 
the learned Counsel for the defendant-ap- 
pellant is that the present suit of Ram 
Charan Lal was barred by Art. 29 of the 
Indian Limitation Act (Act IX of 1908). 
His contention is that in respect of the 


` execution proceedings of the first decree the 


property was altached on December 1, 1929 


1934 


and in respect of the execution proceedings 
of the second decree the property was at- 
tached on December 15, 1929 and the pre- 
sent suit was filed by Ram (haran Lal on 
December 22, 1931. Article 29 of the First 
Schedule of the Indian Limitation Act 
lays down that a suit for compensation for 
wrongful seizure of movable property 
under Jegal process must be filed within one 
year from the dateof the seizure. It is 
clear, therefore, that if the present suit 
falls within the purview of Art. 29 of the 
Act, the suit is obviously time-barred. 

In support of his contention the learned 
Counsel for the defendant-appellants has 
relied upon the ruling reported in Jagjivan 
Javherdas v. Gulam Jilani (1), in which it 
was held that a suit to recover money 
wrongfully taken under a decree is a suit 
for compensation ‘to which the limitation 
of one year under Art. 29 of the Indian 
Limitation Act (Act XV of 1877) applied 
and that the same limitation under the same 
provision applied, if to the above demand a 
claim was added to recover damages for 
the loss or gain of interest upon the money. 
In my opinion, after a close study of the 
facts of the case above cited,the ruling relied. 
upon does not apply to the facts and cir- 
cumstances of the present case. Article 29- 
of Sch. II of Act XV of 1877 applied to 
suits for compensation for recovery of money 
wrongfully realised under a_ decree. 
Article 29 of Sch. Iof Act IX of 1908 
relates to suits for compensation for wrong- 
, ful seizure of movable property under legal 
process. In para. 8 of. the plaint in this 
suit Ram Charan Lal has stated as fol- 
lows: - 

“That the plaintiff is entitled to recover Rs. 144-12 
which has been wrongfully withdrawn from the Court, 
by the defendant in orabout October or November, 
1929 together with interest at 1 par cent per month by 
way of damages... Besides this amount the plain-- 
tiff is entitled to recover from the defendant Ka, 242-4_ 
onaccount of compensation for the misfeasance of 
the defendant as mentioned in para. 7 ofthis plaint.” 

Itisthus clear that inthe present suit the’ 
plaintiff acting under legal advice has care- ` 


fully taketi ‘his case out of the purview of © 


Art. 29 of the Act and has not sued for 


compensation for the wrongful seizure of | 


his godds oii December 1, 1929. 


The-ruling in Damaraju Narasimha Rao - 


v. Thadinada Gangaraju (2) relied upon by 


the learned Counsel for the defendant appel- ~- 


lant has also no applicability to the facts ™ 
in that 


of the present case. It was held tha 
case by the majority of Judges who decided 


it that Art. 29° of the Indian Limitation | 
construed as limited to ` 


Act should not be 
(8B ` 


119—91 & 08 
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claims for consequential damagés and not 
applicable to cases where the plaintiff 
sought only to recover the value of the pro- 
perty seized or its sale proceeds if the prop- 
erty had been sold. The facts of the ruling 
above cited are briefly as follows :— 

A, B and C brought a suit against D and 
on November 10, 1899, attached before judg- 
ment certain paddy crops of the defendant. 
E put in a claim petition in respect of the 
paddy which was dismissed on March 8, 
1900. E then brought a suit under s. 283 
of the Code of Civil Procedure on March 26, 
1900, against A, Band C fora declaration 
of his title to the attached property and 
histitle was finally declared on appeal on 
February 7, 1933. In the meantime the 
attached property was sold and on May 15, 
1900, the proceeds were distributed between 
A, Band C, and also F', who claimed a rate- 
able distribution. In a suit brought by E 
on June 1, 1903, against A, B, C and F' for 
a refund of the sale proceeds it was held 
that limitation began to run from the date 
of the wrongful seizure and that the suit 
for purposes of limitation fell within Art. 29 
or Art. 49 of the Indian Limitation Act and 
that it was accordingly barred by time. 

The facts of the present case, as may be 
seen from the narrative of events which I 
have set forth above at the commencement 
of the judgment, are very different from 
those of the case reported in Damaraju 
Narasimha Rao v. Thadinada Gangaraju 
(2). Infact the ruling in the above case 
was distinguished by that very High Court 
in Yellammal v. Ayyappa Naick (3) which 
held that neither attachment of a debt nor 
voluntary payment of it into Court con- 
stituted seizure of movable property under 
legal process within the meaning of Art. 29 
ofthe Indian Limitation Act and that a 
suit by a claimant to the debt attached by 
the decree-holder to whom the amount of 
the debt was paid was governed by either 
Art. 62 or Art. 120 of the Indian Limit- 
ation Act. 

Inthe present case the plaintiff's first 
claim was for recovery of Rs. 144 odd 
which was the amount of money he had 
voluntarily paid to the Official Liquidator 
to save his property which had been 
wrongfully attached by the latter. To 


such a suit Art. 62 ofthe Indian Limita- 


tion Act seems to me to be applicable. 
Article 62 of the first Schedule of the Act 
lays down that a suit for money payable 


(2) 31 M 431; 18 M L J 590. 
(3) 22 Ind. Oas. 870; 38 M 972; 26M LJ 19631 
L W 162; (1914) M W N 348 (F B), 
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by the defendant to the plaintiff for 
money received by the defendant for the 
plaintiff's use is three years from the 
date when the money was so received. 

‘In kam Narain v. Brij Banke Lal (4), 
Mr. Justice Walsh at p. 331* made the 
following pronouncement : — 

“The general rule undoubtedly is that money 
paid under a void authority or under a void 
judgment to a person really not entitled to receive 
it can be recovered from him by the rightful owner 
in an action for money had and received. Jn this 
case it must be borne in mind that the judgment, 
when the money was paid, was still standing, but 
was subsequenily set aside, and the question arises 
by what right the recipient now claims to retain 
the money rightly paid under a judgment now 
declared to be invalid. Considerable light is 
thrown upon this question by an interesting judg- 
ment of Stanley, O. J., in a case reported as Raj- 
putant Malwa Railway Co-operative Stores Ltd, 
v. Ajmer Municipal Board (5). In that case the 
Municipal Board of Ajmer had levied ona trading 
company within Municipal limits octroi duty beyond 
a sum which they were legally bound to pay. 
Stanley, C. J., and Banerji, J, held that the plaint- 
iffs, the trading company, were entitled to recover 
the money in an action for money had and received 
for the use of the plaintiffs. The Chief Justice 
said this:—‘The language of Art. 62 of the Statute 
of Limitation is borrowed from the form of count 
in vogue in England under the Oommon Law Pro- 
cedure Act. The most comprehensive of the old 
Common Law counts was that for money received 
by the defendant for the use of the plaintiff. This 
count was applicable where a defendant received 
money which in justice and equity belonged to the 
plaintiff. lt was a form of suit which was adopted 
when a plaintiff's money had been wrongfully 
obtained by the defendant, as for example, when 
money was exacted by extortion or oppression, or 
by abuse cf legal process, or when overcharges were 
paid to a carrier to induce him to carry goods.or 
when money was paid by the plaintiff in discharge 
of demand illegally made under colour of an office,’ 
A further very interesting judgment delivered in 
England by Lord Justice Kennedy is to be found 
in Ward and Co. v, Wallis 16). “That was a singular 
case, and the dec‘sion which was generally accepted 
as correct, if it did not extend the principle, at 
any rate applied it to circumstances in which it 


had hitherto been supposed it would be difficult to , 


apply it The plaintiff had issued a writ against 
the defendant for a sum of money due for work 
done. Owing to mistake he credited to the defend- 
ant on the writ a sum of £75 which he (the 
plaintiff) had in fact received from a man of 
the same name, but which had not been paid by 
theedefendant, The defendant knowing perfectly 
well, it is true, that the plaintiff was making a 
mistake paid under pressure of the writ and the 
plaintiff gave him ‘a receipt. It has always been 
beld that money paid under pressure of. legal 
a cannot be recovered at any rate until the 
egal process has been set aside. Lord Justice 
Kennedy held that although the money had never 
been received by the defendant except in the sense 


gl 39 Ind, Cas. 522; 39 A 322; 15 AL J 
5 


(5) 6 Ind, Oas. 401: 32 A 491:7 A L J 496. 

(6) (1900) 1QB 675; 69LJ' Q B 423; 82L T 
261; 16 T L R 193. 

“Page of 39 A.—[Hd,] 
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that it had been credited in his account and although 
it was a payment made under colour of a perfectly 
valid legal process, nonetheless because it was 
against gecd conscience for the defendant to retain 
it, the plaintiff was entitled to recover it from the 
defendant as money had and received by him to 
the plaintift'’s use. That is only one illustration of 
the general principle laid down by Sir John Stanley 
in the Judgment referred to above. It seems to 
to me that money psid under a valid judgment 
or in an equitable distiibution under s. 73 to a 
person, who it afterwards appears, is not entitled 
to retain it, can be recovered as money had and 
received. to the use cf the rightful owner.” 


I may also here note that in Niadar 
Singh v. Ganga Dei (7), it was held that 
a suit for money’ had and received was 
one within the meaning of Art. 62 of 
Sch. I of the Indian Limitation Act and 
the ruling of ths Bombay High Court 
reported in Jagjivan Javherdas v. Gulam 
Jilani (1),:was dissented from. 

It is thus clear that in the circumstances 
of the present case, Art. 62 of the Indian 
Limitation Act would apply and if Art. 62 
of the Act is applied the suit is well 
within time. The learned Counsel for the 
defendant-appellant has argued that 
Art. 62 of the Act requires privily of 
contiact and in support of his contention 
he has referred me to Rustomji's Law 
of Limitation, 4th Edn. at p. 423. In 
my opinion the circumstances of this case 
are such as impliedly to create a privity 
of contract between the plaintiff Ram 
Charan. Laland the Official Liquidator. 

In the second place, it was strenuously 
argued on behalf of the appellant that 
the Official Liquidator is not a public 
servant within the meaning of that term 
as defined under s. 2, cl. (17) of the Cede 
of Civil Procedure. Section 2,cl. 17 (d) 
of the Code of Civil Procedure lays down 
that every officer of a Court of Justice and 
every person authorised by a Court of 
Justice to perfam any of such duties, as 
for instance, to take charge or dispose of 
any property or to-make, authenticate or 
keep any document or to investigate or 
report on any matter of law or fact is 
a public servant within the meaning of 
the Ccde. The Official Liquidator, like 
the Official Receiver appointed in insolvency 
cases, is an official of the Court and has 
got definite powers conferred upon him ` 
under ss. 216 end 217 of the Indian Com- 


‘panies Act (VII of 1913) and assuch he 


is a public servant within the meaning 
of the term as defined by the Code of 
Civil Procedure and to such a public 
officer notice under s. 80 of the Code is 
necessary. In Anna Latictia De Silva v. 


(7) 35 Ind. Cas. 86; 38 A 676; 14 A L J 728. 
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Govind Balvanit Parashare (8), it was held 
that as soon asa Receiver was appointed 
under the Provincial Insolvency Act he 
became a Public Officer within the mean- 
Ing of s. 2, sub-s. 17 of the Code of Civil 
Procedure and he was protected by s. 80 
of the Code against any plaintiff who filed 
a suit against him with regard to any 
act done by him as such Receiver 
without giving the requisite notice, The 
“ratio decidendt” governing this ruling can 
with equal force be applied to the case 
of an Official Liquidator appointed by a 
Court ina matter governed by the Indian 
Oompanies Act. The rulings in Ladli 
Prasad v, Nizam Uddin Khan (9),and_ D, 
Weston v, Peary Mohan Dass (10), cited 
by the learned Counsel for the defendant- 
appellant, are not applicable to the present 
case as in those cases it was held that 
notice under s. 80 of the Code of Civil 
Procedure was not necessary to be given 
by the plaintiff and that the period of 
two months should not be excluded go 
as to make the plaintifi’s suit within time. 

As regards the second relief claimed 


by the plaintiff by way of darmnages the’ 


learned Counsel for, the defendant-appel- 
lant invited my attention to a ruling of the 
Madras High Court reported in Sokkalinga 
Chetty v. Krishnaswami Ayyar, 55 Ind. Cas. 
786 (11). In this ruling it was held that the 
period of limitation applicable to a suit 
for damages on account of the sale of 
goods attached before judgment at a low 
price and for injury to trade and reputa- 
tion consequent on the attachment itself 
was governed by Art. 29 of Sch. I of the 
Indian Limitation Act. This ruling of the 
Madras High Court was, however, not 
followed by that High Court in Pannaji Devi 
Chand & Co.v. Sanaji Kapur Chand,126 Ind. 
Cas. 72i (12). In my upinion the article of the 
Indian Limitation Act which governs both 
reliefs claimed, by the plaintiff in the 
present suit is Art, 62 and the plaintifi’s 
suit is, therefore, within time. sh 

These were all the points urged béfore 
me by the learned Counsel for the defend- 
ant-appsllant. For the, reasons given 
above, this appeal fails and is dismissed 
with costs, ; 

N. Appeal dismissed, 

(8, 58 Ind. Oas. 411; 44 B895; 22 Bom. LR 937. 
os) 54 Ind. Cas, 535; 220 U312;2 UPL (0) 


(10) 23 Ind. Cas, 25; 40 O 898; 180 WN 183. 

(11) 55 Ind. Oas, 786; (1920) M W N 192; LLL W 
479; 38 M L J 324, i 

(12) 126 Ind. Cas, 721; A I R 1930 Mad. 635; 
(1930) M W N 305; 31 L W 675; 53M 621; Ind. 
Rul. (1930) Mad. 913; 59 M L J 859, 
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OUDH CHIEF COURT 
Execution of Decree Appeal No, 13 
of 1932 
November 29, 1933 
SRIVASTAVA AND SMITH, JJ. 
AHMAD MIRZA BEG -JUDMENTDE8TOR 
APPELLANT 
VETSUS 
fant ABADI BEGAM—DEOREE-BOLDHR 
AND OTHERS—JUDGMENT-DEBTORS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 48— 
Application for execution—Suspension of proceedings 
for no fault of the decree-holder—Subsequent 
application within three years of removal of obstacle— 
Whether barred—Limitation Act (IX of 1938), Sch. I, 
Art, 182 (5). 

Where execution proceedings on an application for 
execution were merely suspended for the time being 
by reason of sale proceedings going on before the 
Revenue Oourt at the instance of another deeree- 
holder and the suspension of the execution proceed- 
ings were not for any fault of the decree-holder and 
the application' for execution had not been finally and 
completely disposed of: 

Held, that a subsequent application for revival of 
execution proceedings could not be deemed to bea 
fresh application, and would not be barred if made 
within three years of the date on which the obstacle 
to execution was removed, 

Hix. D. A. against an order of the Sub- 
ordinate Judge, Sitapur, dated November 
16, 1931. 

Messrs. Hyder Husein and A. Husain, 
for the Appellant, 

Messrs. Ali Zaheer and 
for the Respondents. 

Judgment.—This is a judgment- 
debtor's appeal against the order, dated 
November 16, 1931, of the learned Sub- 


Nisar Ahmad, 


ordinate Judge of Sitapur rejecting the 


objections raised by him and one other 
judgment-debtor against the application 
for execution. 

The facts of the case are that the decree- 
holder obtained a decree for money on 
December 22, 1913, which was affirmed 
in appeal by the late Court of the Judicial 
Commissioner of Oudh on May 25, 1915. 
The last application for execution of this 
decree was made on May 23, 1927. At the 
time when this application for execution 
was made, the entire property of the 
judgment-debtors was under sale by the 
Deputy Commissioner in execution of a 
mortgage decree held by the Allahabad 
Bank. The Subordinate Judge under the 
circumstances was of . opinion that the 
object of the decree-holder would be served 
by allowing her a rateable share in any 
surplus which might be available after the 
decree of the Allahabad Bank had been 
satisfied. He accordingly sent a rubkay 
to the Revenue Court to that effect. He 
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also ordered that in case the decree-holder 
did not get satisfaction by means of rate- 
able distribution, she could take proceed- 
ings for sale of any properties attached by 
ber which might remain unsold in execution 
of the decree of the Allahabad Bank. The 
decree of the Allahabad Bank was fully 
satisfied and the proceedings in execution 
of that decree came to an end on November 
18, 1929. The- decree-holder thereafter 
took some proceedings to get a rateable 
“share in the surplus left after satisfaction 
of the decree of the Allahabad Bank, but 
failed to get any portion-of the surplus 
amount. Shethen made the present appli- 
cation on May 6, 1931, for revival of exe- 
-cution proceedings under her application 
dated May 23, 1927. 

The. application was opposed on the 
ground that it was barred by limitation. 


The learned Subordinate Judge held 
that it was not a fresh application for 
execution, but one in continuation of the 
previous application, which had never 
been completely disposed of. He accord- 
ingly rejected the objections and allowed 
éxecution to proceed. ~~ ` 


It is contended in appeal that the applica- 
tion dated May 6, 1931, is a fresh applica- 
tion, and as such barred by “Hmitation both 
under Art. 182, cl. (5) of the Indian Limita- 
tion Act and under s. 48 of the Code of the 
Givil Procedure, It is’ conceded by the 
learned Counsel -for the appellant that- his 
plea of limitation based either on Art. 182 
of the Limitation Act or on s. 48 of the 
Code of Civil Procedure must fail if the 
present application is regarded as one in 
continuation of the previous application, 
or as an application merely for revival of 
it. He, however, maintains that the order 
of the Subordinate Judge dated October 
14, 1927, must be deemed as an order 
completely disposing of the application 
dated May 23,1927 and that the present 
application must therefore be regarded as 
altogether independent of the earlier 
application. 
in.the application dated May 23, 1927, was 
that if the decree-holder was allowed a 


proportionate share in the sale proceeds - 


under s. 73 of the Code of Civil Procedure, 


the application may be allowed to subsist - 


for the realization of the balance of the 
decretal amount. Theorder of the learned 
Subordinate Judge passed on this-appli- 
cation opens with the sentence, “The request 
of the decree-holder is to be granted.’ 
Further the operative part of the order 
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runsas follows:— 
“Tha case be filed at present as the decree has 
already been sent to the Deputy Commissioner, 
Sitapur, for rateable distribution....The decrees- 
holder will legally have no right to present another 
application for execution.” ° 
The use of the words “at present” in the 
first sentence quoted above seems to indi- 
cale that the Subordinate Judge did not 
intend to dispcse of the application finally 
and completely by means of that order. 
If the contention oz the appellant, that the 
effect of this order was to put an end to the 
execution proceedings, is to be accepted 
it would be quite inconsistent with the 
intention so clearly expressed that the 
decree-hulder was to share in the rateable 
distribution. One condition precedent for 
a decree-holder to share in a rateable 
distribution under s. 73 of the Code of Civil 
Procedure is that there should be a pending 
application for execution. The last sentence 
of the order, in which it is statcd thatthe 
decrée-holder will have no right to present 
another application for execution, also 
seems lo point to thesame conclusion, as 


"no fresh application forexecution could be 


made while another application was pend- 
ing. Thus we are of opinion that the ap- 
plication dated May 23, 1927, was never 
finally disposed of. J&xecution was merely 
suspended for thetime keing by reason of 
the sale proceedings which were going on 
before the Deputy Commissioner, at the 
instance of the Allahabad Bank. It isalso 
clear that the suspension of the execution 
proceedings was not for any default of the 
decree-holder. We think therefore that the 
learned Subordinate Judge was right in 
holding thatthe presert application is not 
a fresh application for execution. The 
obstacle to the execution was removed only 
on November 18, 1929 and the present 
application for revival of the earlier appli- 
cation being made within three years of this 
date is clearly within time. 

The result therefore is that ihe appeal 
fails. and is dismissed with costs. 

ENG Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 305 of 1925 
March 20, 1933 
MADHAVAN NAIR AND JACKSON, Jd. 
KALASIPUD1 SUBBU RAO AND OTHERS—- 
PLAINTIL F8— Å PPELLANTS 
LETSUS 
PALAKURTHI BHIMALINGAM 
AND vTHERS—DEFENDANTS—RESFONDENTS 
‘Civil Procedure Code (Act V of 1508), s lim 
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Res judicata—-Competency of first Court to iry 
second suit—Necessity of—Suit for possession—Title 
found against plaintiff—Second suit for redemption 
—Marintainability. Pane 

Certain inam properties which were subject te 
some mortgages were purchased by the plaintiff in 
execution ofa simple money decree. They were 
again brought to eale under one of the mortgages 
and purchased by thedefendant A fresh patia was 
granted to plaintiff and onthe basis of the title 
thus conferred on him he sued for possession in the 
District Munsif's Court. It was decided that the 
patta did not have the effect of cancelling the sale in 
the defendant's favour and thatthe plaintiff could 
not recover possession without paying off the mort- 
gages. The plaintiff filed another suit for redemp- 
tion in the District Court : 

Held, that the decision in the first suit was no 
bar to the second suit for 
v Salimamma (2), Thekkemannengath Raman v. 
Kakkesseri Pazhiyot Manakkal (3: and Pattarachariar 
v Alamelumangaiammal (4), referred to.[p. 451, col. 2.) 

C. A. agains’ the decree and judgment’ 
of the Court of the Additional Subordinate 
Judge at Vizagapatam in O. 5. No. 11 | of 
1925, dated March 7, 1927. . 

Madhavan Nair, J.—Plaintiff is the 
appellant. The plaintiff's suit was for 
the redemption of the mortgage over the 
lands:in A and B Schedules of the plaint 
and for possession of the same A Schedule 
lands are muzumdari service inam and the 
B Schedule lands are quit rent tnam. 
These lands were originally held 
members of Kasiraia family. In 1885 the 
holder executed a usufructuary mortgage 
over both the A Schedule and B Schedule 
lands in favour of the predecessor-in-title 
of defendants Nos. 1 to5 for Rs. 6,000. In 
1886 a simple mortgage of these lands was 
executed in favour of one Putta Audenna 
for Rs. 1,500. Inthe same year a third 
mortgege which was also a simple morl- 
gage was executed in favour of two persons 
K. Latchayya andM. Venkata Rao, Lat- 
chayya having a 2-3rd sharein the mortgage 
and Venkata Rao a one-third share. This 
`. mortgage was for Rs. 1,200. The second 
mortgagee transferred his morgage to 
the lst mortgagee. In execution of ‘the 
decree in O. S. No. 27 of 1887 the plaintitt’s 
father who had obtained a money decree 
against the .morigegors purchased the 
equily of redemption over these lands and 
obtained symbolical delivery on October !4, 
1892. In 1893 defendants 
brought O. S. No. 34 of 1893 
mortgage and obtained a decree. 
decree amount was _ paid 
plaintiff's father. On July 17, 1894, 
plaintiff got an essignment of the twc-third 
share ofthe third mortgage owned by K. 
Latchayya In O. S. No. 303 of 1996 Ven- 


on the 2nd 
This 


kata Rao the mortgagee of one third share of- 


Se a 


N 


- 
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by the: 


Nos. 1 to 5’ 


olf by the. 
the . 
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the third mortgage obtained a decree 
which was -transferred to. the 6th defendant 
who got the lands sold at Court auction and 
purchased them. The plaintiff's father was 
a party tothesuit. It may here be observ- 
ed that thesale and purchase of the A 
Schedule lan Is was invalid as the lands 
are Muzumdari service inam and hence: 
inalienable but the sale of the B Sched ile - 
lands was not open to this objection. 
However, the plaintiff being bound. by the 
decree must be deemed to have lost his’ 
rights over both the properties; but in 1902 
he was given a patta forthe A Schedule 
lands by the Government. In Musti Ven-- 
kata Jasannatha Sarma v. Musti Veerabhad- 
rayya (1), it was held thatthe grant of 

patta Constitutes afresh grant. The plaints 
iff must therefore be deemed in conse- 
quence of the grant to have obtained an- 


‘absolute title to the property for which he 


was givena patta. On the strength of 
the title thus obtained the plaintiff in- 
stituted O. S. No. 280 of 1903 for possessicn 
of the A Schedule properties against the 
present defendants Nos.1 to 5 and the 6th. 
defendant who was the 19th defendant in 
that suit. The first-issue in the suit was 
whether the patta granted to the plaintiff 
had the effect of cancelling the sale of the 
lands in favour of the 19th defendant.: On 
this issue the District Munsif found against 


the plaintiff and dismissed . the suit: (See 
Ex. IV). On appeal the District Judge 
confirmed the District Munsif's decision’ 


holding that to get possession the. plaintiff 
must first pay off the mortgage of defend- 
ants Nos. 1to4 and that the grant of the 
patta in ` his favour did not affect the- 
rights of the 19i:h defendant (îi. e., the 
6th defendant in the suit lands: (See 
Ex. ¥) <As:a result of this decision the 
plaintiff instituted the suit out of which 
this appeal arises for redemption and for 
possession ofthe suit lands. The suit is 
adinittedly confined to the lands for which 
the plaintiff has obtained a patta from*the 
Government as already mentioned in 1992, 

Besides raising the contentions relating 
to the merits of the case, the contesting 
defendants raised. at the very outset, 
various legal objections to the < suit, as 
preliminary points for decision. These points 
were thatthe plaintiff's rights in the lands’ 
have been extinguished: in consequence of 
some ofthe previous proceedings, that his’ 


(1) 61 Ind. Cas. 667; 44M 642; 41MLJJ-34 0 
Lu lf; 1b L W 59; (1921) M WN 40): 30 MLT 
1: 2a OW N 302; A LR1S292P CQ 96; 23 TA 244 
(P` 0). Tg A oe j T 2 h s Oy 
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rights, if any, were barred by limitation, 
that the suit.was barred under O. II, r. 2 
of the Code of Civil Procedure and that it 
was also barred by res judicata by reason 
of the decision in O. S. No. 280 of 1903. On 
these preliminary points, the learned Sub- 
ordinate Judge upheld the contention of 
the defendants and in consequence the 
plaintif’s suit was dismissed without any 
enquiry into its merits. 

In appeal Mr. Govindarajachari on behalf 
of the plaintiff-appellant contended before 
us that the decision on all these points is 
wrong and that the case should be sent 
down fora decision onthe merits. Mr. 
Somasundaram on behalf of the 6th defend- 
ant attempted to support before us the 
lower Court’s decision only on the points of 
res judicata. The only point, therefore, for 
us to decide is, ‘‘Is the plaintiff's suitbarr- 
ed by res judicata by reason of the decision 
in O. S. No. 280 of 1903.” It may here be 
mentioned that the plaintiff is willing to 
redeem defendants Nos. 1 to 5, but they 
support the 6th defendant’s plea which if 
successful, would entail dismissal of the 
plaintiffs’ suit. 

The lower Court’s decision on the question 
of res judicata iscontained in para. 13 of 
the judgment which is as follows: 

4. . The 6th defendant was the 19th defend- 
ant inthe previous suit. There wasa specific issue 
raised therein as to whether the patta to plaintiff had 
the effect of cancelling the sale in favour of 1th 
defendant. Thisissue was found against the plaint- 
iff. This finding, was confirmed in appeal, This 


decision is conclusive, there being no second appeal by 
the plaintiff.” 


Mr. Govindarajachari contends that assum- 
ing that a previous decision on a question of 
law, though erroneous, can be treated ag 
res judicata in a subsequent suit, a proposi- 
tion which he is not willing to concede 
though, we think, the decisions are against 
him —the decision of the Appellate Courtin 
the previous suit should not be accepted as 
res judicata in the present suit inasmuch as 
the District Munsif in whose Court the 
previous suit was instituted is not compet- 
ent to trythe present suit which has been 
instituted in the: Sub-Court. According:to 
s. 11 of the Civil Procedure Code to consti- 
tute a previous decision res judicuta in a 
- subsequent suit it is necessary amongst 
other things that the Court which tried the 
previous suit must have been a Court 
“competent to try the subsequent suit.” 
in the case before us the Court of the 
District Munsif was competent to try the 
previous suit, that suit being one for pos- 
sesesion but admittedly the present suit 
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being one for redemption of a mortgage of 
Rs. 6000, it was not competent for the 
District Munsif's Court to try it. It must 
therefore follow according to s. 11, Civil 
Procedure Code, that the previous decision 
cannot operate as res judicata in the pre- 


sent suit. But Mr. Somasundaram forthe 
respondent argues that the nature 
of the previous and the present 
suits remains the same and that the 


plaintiff should not be allowed by merely 
tacking on to the prayer for possession a 
prayer for redemption to get rid of the 
effect of the decree in the previous suit. 
In support of his contention he strongly 
relies on the decision in Pathuma v. Sali- 
mamma (2) followed and explained in 
Thekkemannangath Ramanv. Kakhessert 
Pazhiyot Manakkal (3) and Pattarachariar 
v. Alamelumangaiammal (4), but on ex- 
amination it will be found that that deci- 
sion does not support him. In that case 
it was held that the decision of a District 
Munsif with regard to the validity of a gift of 
a shcp and a warehouse which was only one 
of the items in deed of gift which com- 
prised various other properties also was 
res judicata in a subsequent suit as it 
was within his competency to decide it; 
but his decision as to the validity of the 
deed of gift which was a larger question 
was not resjudicata in a subsequent suit 
as his Court was not competent to decide 
this larger issue which involved title to 
the rest of the properties comprised in the 
gift. Applying this principle tothe present 
case the position will be this. If the Dis- 
trict Munsif had held in the previous 
suit that the plaintiff could not recover 
possession from the 19th defendant (that 
is, the present 6th defendant), then that 
decision which fell within the competency 
of his Court te decide, would be res judi- 
cata in the present suit and the plaintiff 
will be precluded from raising the same 
question again; and if the District Mun- 
sif gave any decision with regard to the 
redemption of the mortgage, that 
decision would not be res judicata as his 
Court could not try a suit for redemption 
and may therefore be disregarded. In 
the previous case it was not decided that 
the plaintiff was not entitled to possession 
as against the 19th defendant. As between 
the 19th defendant and the plaintiff the 


only issue raised in that suit was whether 
(2) & M 83. 
(3) 27 Ind Cas. 9§9; 28 ML J 181:2 L W 


3. 
e 100 Iad, Oas. 40; 25 LW 11; AIR 1927 Mad. 
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the patta granted tothe plaintiff had the 
effect of cancelling the sale of the lands 
in favour of the 19th defendant. On 
this point the decision 


say that the plaintiff is not entitled to 
possession against the 19th defendant but 
it did not involve any finding that the 
defendants Nos. 1 to4 were entitled to 
remain in possession, for the final- deci- 
sion was the decision of the District Judge 
and he held thatthe plaintiff is entitled 
to redeem defendants Nos. 1 to 4 and that 
asuit should be brought for that purpose 
if he wanted to recover possession. The 
present suit has been instituted in con- 
sequence of that decision. The nature of 
the decision in the prior suit being as 
described above, I do not think the con- 
tentions of the appellant's learned Counsel 
“in the present case in any way goes 
against the decision in Pathuma v. Sali- 
mamma (2). Various decisions such as 
Ragobardial v. Sheo Bahadur Singh (5), Run 
Bahadur Singh v. Lucho Kober (6), Sheo- 
parsan Singh v. Ramanadhan Prasad Singh 
(7) etc., were brought to our notice but as 
they have only a general bearing on the 
question under discussion I do not think it 
is necessary to deal withthem. The case 
relied on by the lower Court in support of 
its decision Bagawan Dutt Chowdhuri v. 
Forbes (8), has no application to the pre- 
sent case. In that case the previous suit 
was brought in the Munsit’s Court where 
it was held that the plaintiff is not entitled 
to road and public work cesses. Inthe 
subsequent suit instituted by him against 
ihe same defendant in the Sub-Court 
he claimed to recoverthe road and public 
work cesses and also embankment and 
dak cesses. It was rightly held that the 
plaintiff cannot be allowed to enlarge the 
scope of the suit by adding reliefs to it 
to get rid of the effect of the decreein the 
previous suit.. The present case is clearly 
not one of that class. The plaintiff now 
seeks to redeem the suit mortgage. Such 
a suit cannot be tried in a District Mun- 
sifs Court. If in the suit before him the 
District Munsif expressed any opinion 
about redemption, such opinion may be 
disregarded; but his decision about pos- 

(5) 9 0439, 

(6) 11 0 301. 

(7) 33 Ind. Cas 
O W N 738: 15 Bom. L R 397: 23 OL 4 62l; 
(1916) 1 M W N 419; 20 M LT1;3 LW 544; 31M 
L J 17:43 IA 91 (P 0). 

(8) 280 78, 
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session which he was competent to decide 
would be binding: See Pathuma v. 
Salimamma (2). In the present case, as 
already pointed out, the District Munsif did 
not decide in the previous suit that the 
plaintif was not-entitled to possession 
as against the 19th defendant, nor was 
it decided that defendants Nos. 1 to 4 are 
entitled to remain in possession against 
the plaintiff. What was finally decided was 
that the plaintiff may redeem. In no way 
does the present suit therefore go against 
the decision of this Court in Pathwma v. 
Salimamma, 2), Thekkmannengath Raman 
v. Kakkessert Pazhiyot Manakkal (3) 
and other cases ofa similar nature. For 
the above reasons I would hold that this 
suit 18 not barred by res judicata by 
virtue of the decision in O. S. No. 280 of 
1903. 

“In the result we set aside the decision 
of the lower Court and remand the case 
for disposal according to law after hearing 
the case on the remaining issues on 
which we express no opinion. The Appellant 
is entitled to the costs of this appeal. We 
may say there is no liability in respect 
of the court-fee as the appeal was allow- 
ed to be filed in forma pauperis. 

‚Jackson, J.—A mass of authority has 
been cited upon the question of res judicata, 
but the case is very simple and rans on 
all fours with Fathuma v. Salimamma 
(2). in both cases plaintiff was suing a 
defendant in ejection and a third party 
intervened claiming paramount title. 

In Pathuma v. Sa'imamma (2) “an issue as 
to the title derived under the gift was framed” 
and: it might runin this fashion, whether 
the title set up by plaintiff had the effect 
of cancelling the gift in favour of Sali- 
mamma, the third party. 

In our case we have the issue whether 
the patta granted to plaintiff had the 
effec. of cancelling the sale in favour of 
19th defendant (the third party). 

In Pathuma v. Salimamma (2) the Mân- 
sifs Court found infavour of the plaintiff, 
and in our.case against him. That makes no 
difference. The point is that when a larger 
question was agitated in the Superior Court, 
the opinion of the Munsif who was not com- 
petent to deal with this larger question, 
was not treated as res judicata. 

Salimamma sued for all the property 
under her alleged deed of gift, and the 
gift was upheld. 

In the same way when plaintiff sues in 
our case for his right toredeem as mort- 
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gagor--a matter beyond the competence of 
the Munsif—his right can be upheld re- 
gardlessof the Munsif’ opinion that he had 
no right. 

But what cannot be disregarded and this 
is the main Import of Pathuma v. Salimam- 
ma (2) although it is mere common sense 
which hardly requiresa ruling, is the com- 
petent decision of the Munsif within the 
bounds of his jurisdiction. The Munsif dec- 
reed that plaintiff must have the shop and 
warehouse for which he sued, and that 
decree cannot be upset on any theory of 
its not being res judicata. Section 11 of 
the Civil Procedure Code contemplates 
‘matter in issue’ which no one except out 
of sheer perversity could suppose Lo mean 
‘matter already decreed.’ Andso tooin 
our case if the Munsif within his com- 
petence had decreed that plaintiff could 
not eject the 19th defendant, it would be 
idle for plaintiff to reopen the matter. 
He might get a decree in redemption 
against defendants Nos. 1 to4 but defend- 
ant No. 19 would be irremovable under 
ihe prior decree. 

But 19th defendant never claimed 
possession in O. S. 200 of 1903. He claimed 
(see para. 5 of the judgment Ex. IV), as 
was set forth in the issue, that histitle 
by sale was superior to plaintiff's title by 
patta just as Salimamma had claimed that 
her title by gift was superior. The Munsif 
found in favour of 19th defendant and if 
in consequence ofthat findingit had been 
held that plaintiff could not eject defend- 
ants Nos. 1 to 4, defendants Nos. 1 to4 could 
retain their possession just as in Pathuma v. 
Salimamma (2) plaintiff retained his shop 
and wharehouse. But that was not the final 
finding; for the District Judge held that 
to get possession plaintiff must first pay 
off lst defendant's mortgage (Ex. V) in 
conformity with which finding the present 
suit is brought. An attempt to shakethe 
authority of Pathuma v. Salamamma (2) 
by teference to an obiter. dictum of the 
Privy Council in Gokul Mandar v. Pudma- 
nund Singh (9) was repelled by a Bench 
of this Court in Thekkemannengath Raman 
v. Kakkessert Pazhiyot Manakkal (3). But 
in the present suit the question there is 
academic. If the dictum of the Privy 
Council is given the literal interpretation 
which was attempted io be applied to it, 
not even the deciee of the Munsif's Court 
would be res judicata in the Superior 
Court—the whole prcceeding of the Court 

(9) 29 O 707; 29 I A1296; 60 W N &25; 4 Bom. 
L R 793; 8 Sar. 323 (P O). 
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not competent to try such subsequent 
suit would be a nullity. But for the-ap- 
pellant Mr. Govindarajacharl does not 
carry his argument sofar, and is content to 
rest ib upon Pathuma v. Salimamma (2) 
leaving the respondents entitled to whatever 
they got by the decree in the Munsitf’s 
Court. Of course if the decree also is 
ruled out, respondents are worse off than 
they were before. It seems hardly necessary 
to add that in my opinion the dictum 
does not carry this meaning and has been 
correctly interpreted in Thekiemanengath 
Raman v. Kakkessert Pazhiyat Manakkal 
3 , X 

n Order accordingly. 


OUDH CHIEF COURT 
Miscəllaneous Appeal No. 8 of 1933 
February 13, 1934 
NANAVUTTY AND RACHHPAL SINGH, JJ. 
PREM KUMAR AND ANOTHER—DEFENDANTS 
—A PPELLANTS 
VETSUS 
Lala GIRDHARI LAL AND OTHERS — 
PLAINTIFFS RESPONDENTS 

Civil Procedure Code iAct V of 108), 0. XXXII, 
7.3,0 IX,r. 13, O. XVil, r. 3— Court recognising 
guardian ad litem for minor defendants—F'ormal 
uppoiniment not made— Decree against minors, if 
binding—A pplication for adjournment not granted— 
Counsel for defendants stating no dinstructions— 
Decision of case—Application to set aside decree 
under O. IX, r. 13s—Whether lies kemedy of 
defendant. 

. Where the Oourt has recognised a guardian ad 
litem for a minor party before it but has made no 
formal appointment, a decree passed in the case 
will bind the minor unless it is shown that the 
defect of procedure has prejudiced him. 

Order 1X,r. 130f the Code of Oivil Procedure is 
applicable to those cases only in which the decree 
has been passed ex parte against a defendant’ But 
where the minor defendents were represented and they 
moved the Court to adjourn the case which request 
was not granted and Counsel for the minors 
stated that he had no instructions and a decree was 
passed : ` 

Held, that O. 1X, r. 13,did not apply tothe case 
and that the case was decided by the Oourt under 
O. XVII,r.3 and hence the minor defendants had 
to prefer an appeal against that decision passed 
against them. Radha Mohan Datt v. Abbas Alt 
Biswas (1) and Monmohan Das v. Krishna Kant 
Malaviya (2), referred to. 


M. O. A. against an order ofthe Addi. 
tional Subordinate Judge, Lucknow, dated 
November 7, 1932. 

Messrs. G. Hasan and Iftikhar Husain, for 
the Appellants. 

Messrs. Ali Zaheer and P. D. Zustogi, for 
the Respondents. 


Judgment.—This is a defendants’ 
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miscellaneous appeal arising out of a mort- 
gage suib. 

Lala Girdhaii Lal and others instituted a 
suit on the basis of a mortgage deed agairot 
one Kunwar Behari Lal to recover a sum 
of Rs. 1,08,510 on foot of a mortgage deed 
executed by him. The plaint was filed on 
November 2, 1931. On January 7, 1982, 
one Musammat Thakur Dei, the mother of 
Prem Kumar and Jawahir Lal, minors, 
made an application to the Court in which 
she said thatthe aforesaid two minors were 
the sons of Kunwar Behari Lal, that the 
property in suit was joint family properly 
and therefore it was necessary that ihe two 
minors should be made defendants in the 
case. On January 28, 1932, the Court 
passed an order directing that the names 
of these two minors be brought on record as 
defendants. It appears thatthe aforesaid 
two minors have another brother, Babu Raj 
Kumar whois a major. On February 1, 
3932, the plaintiffs had made an application 
that he should also bemade a party to the 
suit, This wasdone. Written statements 
were filed and a date was fixed for framing 
issues. The case was adjourned to 
June 29, 1932. On that date, September 5, 
1932, was fixed for the hearing of evidence. 
Before that date, Kunwar Behari Lal died 
on July 11, 1982. The case was taken up 
by the Court on September 5, 1932, the date 
fixed: and it was intimated to the Court that 
Kunwar Behari Lal had died: An appli- 
cation had been made for the removal of his 
mame frm the record. The Court found 
“that the plaintiffs had not given the ages of 
the twominor defendants who had been 
impleaded as defendants by the Court on 
January 28, 1932, under the guardianship of 
their mother. The Court ordered that the 
plaintiffs should give the ages of the defend- 
ants and file a formal application for 
appointment of a guardian. On this date 
the learned Counsel for the defendants 
made an application asking for an adjourn- 
ment, but the Court rejected it. Thereupon 
the Counsel appearing for the defendants 
made a statement to the effect that they 
had no instructions to appear and the 
Court directed the case to proceed ex parte 
against the defendants. The evidence of 
the plaintiffs’ witnesses was then recorded 
and the case was fixed for delivery of 
judgment the next day, when it was pro- 
nounced and the claim of the plaintiffs 
was decreed. The defendants made an 
application to the Court below praying that 
the ex parte decree shouldbe set aside. 
This application was rejected by the 
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learned Additional Subordinate Judge on 
November 7, 1932. The present miscel- 
laneous appeal has been preferred by the 
two minor defendants, Prem Kumar and 
Jawahir Lal, through their mother. 

“The learned .Counsel appearing for the 
plaintifis-respondents has raised a prelimin- 
ary objeciion thatno appeal lies because 
the case decided by the trial Court under 
r. ð, O. XVII of the Code of Civil Procedure 
and it was therefore open to the defendants 
t> have preferred a regular appeal against 
that decision. In our opinion this objection 
is well founded and must, therefore, prevail. 
In our opinion it is not necessary for the 
purpose of deciding this appeal to go into 
the question as to whether or not the 
provisions of O. XXXII of the Code of 
Civil Procedure, were complied with. It 
may be that the procedure adopted by 
the Court was wrong. When the :mother 
of the minor defendants had made an 
application to the Court asking tbat the 
minors should be made parties, it was the 
duty of the Court to have appointed a 
guardian ad litem to prosecute the case on 
their behalf. Rule 3 of O. XXXII of the 
Code of Civil Procedure ordains that where 
the defendant is a minor, the Court, on 
being satisfied of the fact of his minority, 
shall appoint aproper person to be guar- 
dian for the suit for such minorand that 
an order forthe appointment of a guardian 
for the suit may be obtained upon applica- 
tion in the name and on behalf of the 
minor or by the plaintiff. ...No order 
shall be made on any application under 
this rule except, upon notice to the minor 
and to any guardian of the minor 
appointed or declared by an authority 
competent in that behalf, or, where there 
is no such guardian, upon notice to the 
father or other natural guardian of the 
minor, or, where there is no father or other 
natural guardian, to the person in whose 
care the minor is, and afier hearing any 
abjection which may be urged on behalf 
of any person served with notice under 
this sub-rule. In the case beforeus it was 
not necessary to serve notice on.the minors 
who were below 10 years, but it was 
incumbent on the Court to have passed a 
formal order ordering that the motherof 
tne minors be appointed to act as their 
guardian ad.litem. This was not done and 
it would appear thst on the date fixed 
for the hearing of the evidence, (Septem- 
ber 5, 1932), the Court noticed this defect 
and ordered that the plaintiffs should make 
a formal application asking that the 
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mother of the minors be appoi uted as their 
guardian ad litem. The procedure was 
certainly defective. The order for the 
appointment of a guardian should have 
been made before the minors were asked 
to file a written statement and not ata 
late stage of the case when it came up 
for hearing of the evidence. But we do 
not think that this defectin procedure can 
help the minor defendants in any manner 
so far as this appeal is concerned. There 
are twokinds of cases: one is where a 
minor defendant is not represented at all. 
Where such is the case the decree passed 
against him willbe a nullity. The other 
will be a case where the Court has 
recognised a guardian ad litem, but has 
made no formal appointment, or has made 
an appointment which is open to objection 
owing to some defect of procedure. In 
the latter case the decree will bind the 
minor unless itis shown that the defect 
of procedure has prejudiced him. It may 
be that, if the minors institute a regular 
suit to have the decree passed against them 
set aside on the allegation that there was no 
proper representation so far as they were 
concerned, they might be successful; but 
we have not gotto decide that question. 
The minors were represented and the 
decree passed against them will stand till 
they are able-to establish that for some. 
reason it should be set aside. 

The only question for consideration 
before us is, whether the decision of the 
case by the trial Court was one under r. 3 


of O. XVII of the Code of Civil Procedure. | 
If that be the case, then ithe minors were. 


not competent to make an application’ under 
O. IX, r. 13 of the Code of Civil Procedure. 
Order IXr. 13, of the Code of Oivil Prò- 
cedure is applicable to those cases only in 
which the decree has been passed ex parte 
against a defendant. He is at liberty to 
apply to the Court by which the decree was 
passed for anorderto set it aside if he 
is able to satisfy the Court that the 
summons was not duly served or that 
he was prevented by any sufficient cause 
from appearing when the suit was called 
on for hearing. The facts of the case before 
us are, however, altogether different. 
Here, on the date fixed for hearing the 
evidence of the parties, the Counsel for the 
minors was present in Court. In other 
words, the minors were represented. ‘They 
moved the Court to adjourn the case which 
request was not granted, and it was then 
that the Counsel appearing forthe minors 
stated that he had no instructions to pro- 
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ceed with the cass. It cannot, therefore, 
be said that r. 13 would apply to the case. 
Itis not acase where the summons was 
not served onths defendant noris it a 
case where the cGefendant was prevented 
from attending the Court for any sufficient 
reason. The minor defendants did attend 
the Court through their Counsel who even- 
tually withdrew. The question before us 
came up for consideration ina Full Bench 
ruling of the Allahabad High Court in 
Radha Mohan Dati v. Abbas Ali Biswas (1). 
That wasa case m which on the date fixed 
for the disposal ofthe suit, the defendants 
appeared through a Pleader who applied 
for an adjournment and on the applica- 
tion being refused, withdrew from the 
proceedings. The suit was taken up and 
tried on the merits and a decree was 
passed against the defendants. The learn- 
ed Judges who decided the Full Bench 
case held that toa case of this descrip- 
tion r. 13, O. IX, Code of Civil Procedure, 
would not be applicable. The following 
observations were made by the learned 
Judges which are to be fvund at 


` p. 6156*— a 


“If O. IX, r. 13, applied to the case the applicants 
had to eatisfy the Coart:—(1!) that the summons 
was not duly served cr(2) that they were prevented 
from appearing for sufficient cause. Neither of 


“these conditions having been fulfilled the Munsif 
“had no jurisdiction toset aside the 


decree and 
restore the suit. It is clear, however, that O, 1X, 
r.13, didnot apply tc the facts of the case. ‘he 
decreas passei againsttha applicants was not an 
ex parte decree An issue was framed relating to 
their liability and that issue was decided 
merits. The defendants having, appeared 


on the 
in the 


‘: suit “through their Counsel they could not in law 
: be deeméd to have failed to appear in the 


action. 
Explanation to O XVIi,r. 2 which wehave set out 
above is clear and conclusive on this peint." 
Another case on the point is that of 
Monmohan Das v. Krishna Kant Malaviya 
(2) in which a Bench of two learned Judges 
ofthe Allahabad High Court held that 
where thereisno default of appearance 
on behalf of the plaintiff and the suit is dis- 
missed for want of prosecution the case 
falls under O. XVILr.3 and not under 
O. XVII, r. 2, Code of Civil Procedure and 
the order, therefore, amounts to a decree dis- 
missing thesuitfor want of evidence on 
the merits and not one for dismissing 16 
for default of appearance. It was held 
further thatin sucha case the plaintiff's 
remedy was either by review oran appeal 


_ (1) 133 Ind. Cas. 129, 53 A 612; AIR 1931 All, 294; 
(.931) A L J 377; Jnd. Rul, (1941) All, 571. 

(2) 144 Ind. Cas. 141: A I R 1933 All 4°; (1933) 
A L J4; Ind. Rul. (1933) All. 384. 
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to the higher Court and if instead of appeal- 
ing from the decree he applies for the 
setting aside of the decree and for the 
restoration of the suit treating the dis- 
missalas one for default of appearance, 
this remedy was obviously misconceived 
and the Court, in setting aside the decree, 
acts without jurisdiction and also with 
material irregularity. Ib appears to us 
that where a Counsel appears on behalf ofa 
person and makes an application or prayer 
for an adjournment, it cannot be said that 
the case was decided ex parte so as to 
attract the consequences of r. 19, O. IX 
of the Code of Civil Procedure. Explanation 
to O. XVII, r. 2 referred.to by the learned 
Judges of the Allahabad High Court, is 
also added in the samerule by this Court 


and runs as follows: — 

“Explanation —No party shall be deemed to have 
failed toappear if he is either present in person 
or is represented in Court by his agent or pleader, 
though engaged only forthe purpose of making an 


application.” 

It appears tous that in view of this 
explanation added tor. 2 of O. XVII of the 
Code of Civil Procedure it is impossible for 
us to concede tothe arguments addressed 
by the learned Counsel appearing for 
the appellants that the case was decided 
ez parte and therefore, his clients had a 
right to maintain an application for sett- 
ing aside the decree under r. 18, O. IX, 
Code of Civil Procedure. It must, there- 
fore, be held that the case was decided 
by the Court under r. 3, O. XVII of the 
Code of Civil Procedure and therefore, the 
only remedy whichthe minor defendants 
had was to prefer an appeal against that 
decision passed against them. The ap- 
plication of the minors, therefore, was 
rigntly rejected by the Court below and 
the present appeal is incompetent. For 
the reasons given above we accordingly 
dismiss the appeal with costs. 

N. Appeal dismissed. 


ECALCUTTA HIGH COURT 
Appeal from Original Order No. 291 of 
; l 1933 


December 19, 1933 
MITTER AND MON AIR, JJ. 
RADHA KANTA PAL —PLAINTIFR— 
APPELLANT 
versus 
BENODE BEHARI PAL AND OTHERS 


— DEFENDANTS— RESPONDENTS 
Re ceiver —Partnership—Order that Recewer was 
to carry onfproper management of firms—Legality of 
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—~Appointment of party to suit as Recerver—Whether 
proper—Receiver forfeiting confidence of opposite’ 
party—Setting aside of appointment—Necessity of 
—Partnership at will—Institution of suit, if operates 
as dissolution of the karbar. 

In all cases of partnership, the true rule as to 
the appointment of a receiver isthat a receiver is 
generally appointed for the purpose of realising the 
assets of the karbar with a view to its winding up 
and for such purpose, namely with a view to the 
winding up of such business, to carry on the business 
in so far as is necessary and incidental to such 
winding up. There is no warrant for an order that 
the receiver is to carry on the proper manage- 
ment of the firms. The Court will not interfere for 
the management of a partnership except as incidental 
to the object of an action to wind up the concern 
and divide the assets. 

The ordinary rule thatno party should be appoint- 
ed as a Receiver except by consent can be departed 
from only in exceptional cases, as for instance, in a 
case of partnership where there are no allegations of 
fraud and where the carryingon of the business 
depends on the personal credit of one of the members 
of the firm. Sargant v. Read (1), referred to. 


In the case of a partnership at will, the institution 
of a suit operates as a dissolution of the karbar. 

Where a party to the suit has been appointed 
Receiver, if it is found that he has forfeited the 
confidence of the opposite party, the order appointing 
him as Receiver should be set aside. 


Appeal against an order of the Subordi- 
nate Judge, First Court, Bakarganj, dated 
June 2, 1933. 

Sir N. N. Sarkar, Advocate General 
Messrs. S, N. Eanerjee, Nirmal Chandra 
Chakrabarti and Nikunja Behari Roy, for 
the Appellant. i 

Messrs. Brojolal Chakrabarit, Rupendra 
Kumar Mitterand Khitindra Kumar Mitter, 
for the Respondents. 


Mitter, J—This is an appeal by the 
plaintiff against an - order of the Subordi- 
nate Judge of Bakargunge dated June 
2, 1933, by which he appointed defend- 
ant No. 2 as Receiver in a suit commenced 
by the plaintiff for dissolution of partner- 
ship. The writ which was issued in pur- 
suance of the order appointing the Receiver 
is in the following terms:— È 

“Whereas it has been found necessary thata 
Receiver should be appointed in this case for fhe 
proper management of the firms mentioned in the 
schedule below, you are hereby appointed Receiver 
of the said property under O.XbL, of the Code of 
Q@ivil Procedure, 1908, with full powers under the 
provisions of that order,” 

We shall have to say comething hereafter 
with regard tothe form ofthe writ which 
was issued on the Receiver. The plaintiff 
made an application for the appointment 
of a Receiver on May 3, 1933, having filed 
his plaint on April 10, 1933. The Subordi- 
nate Judge was of opinion that a case 
had been made out for the appointment 
of a Receiver and that it was just and con- 


. 
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venient inthe interests of the: firms, the 
dissolution of which was sought for in the 
suit, that a receiver should be appointed 
for the realisation of the assets 
Management of the fi:ms and for pro- 
tection of the properties and that the 
rece.ver should be one of the partners of the 
firm, namely defendant No. 2. ` 

This order has been challengedin appeal 
by the 
appears for the plaintiff and he ‘contends 
tbat the order appointing one of the parties 
to the suit without the consent of the 
other parties andin particular of his client, 
the plaintiff, is contrary to the principles 
on which the jurisdiciion of the Court 
to appoint a Receiver is founded. 
contends that onthe face ofthe plaint the 
partnership the dissolution of 
sought foris a paitnership at will and 
that the very institution of the suit opera'es 
as dissolution. In support of this conten- 
tion he refers to para. 1 of the plaint from 
which it appears ihat the plaintiffis an 
outsider and has no connection with the 
family ofthe defendants, his case being 
that there wasa karbar in the name.of 
Ganga Prasad Pal, predecessor-in-interest 
of the principal defendants and of-Sonatan 
Pal, the  predecessor-in-interest of the 
plaintiff in Jhalakati popularly ‘called 
Maharajganj Bandar and he contends that 
in appointing defendant No. 2 as receiver 
forthe purpose of carrying onthe business 
of the firms, the Subordinate Judge evi- 
dently missed sight of the fact that this 
was a parinership at will and.that the 
institution of the suit operated as its 
dissolution. As against this contention 
Mr. Chakravarti whoappears for the ree- 
pondents contends that this was really a 
joint family business and assuch could not 
be regarded as a partnership-at-will. 
_ There is however no foundation for this con- 


tention in view of the case which is made 


inthe plaint from which it appears clear 
ihat Ganga Prasad Pal and Sonatan Pal 
were {wo persons not connected with each 
o her as members of a joint Hindu family 
but were carrying on the karbar separe- 
tely each having a share to the extent of 
9.annasand7 annas respectively in the 
said business. If this fact had been 
brought to the attention of the Subordinate 
Judge orif he had noted the true implice- 
tion of this statement in the plaint he 
would not have proceeded to'pass the 
order in the form in which the writ was 
drawn up end whichis in accordance 
with the portion of the order which has 
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and for. 


learned Advoeate-General who. 


tHe. 
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already been “ quoted. that the Receiver 
was to carry oathe business or the mana- 
gement of ihe firms.’ In all cases of 
partnership the true ruleis that a Receiver 
is generally appamted for the purpose 
of realising the asses of the karbar with 
a view toits winding up’‘and for such 
purpose, namely with a view tothe winding 
up of such business, to carry on the busi- 
ness in so far asis necessary and incidental 
to such winding up. There is no warrant 
whatever, for an order in the formin 
which it has been made by the Subordinate 
Judge, namely thatthe Receiver was to 
carry onthe proper management of the 
firms mentioned in the schedules to the’ 
plaint. 
The Court does not interfere for the 
management of a parinership excep’ as. 
Incidental tothecbject of the action to 


“Wind up the concern and divide the assets, 


for as was observed by Lord Eldonin an 
early case if the Court were not to adopt 
such a rule, it might be called upin to 
make itself the manager of every trade 
in the kingdom, Goodman v. Whitcomb (L). 

Itmay be mentioned here thet besides 
his firm at Jhalakati there are several 
other branch firms in respect of which 
dissolution has been sjughi for. The 
effect of the order appesled against has 
been thatthe defendant No.2 has been 
actuelly- purchasing ecmmodities with 
the sum realised from the assels of the 
karbar. If one refers to p. 146 of the 
paper book one will find irom the entry 
with reference to Rs. 6,090 that the sum 
of Rs, 6,000 which was sent to Calcutta. 
was used forthe purpose of purchasing 
ccmmodities for Jhalakati Firm. 

lt is next contended by the learned 
Advocate-General that the ordinary rule 
thet no partyis appointed as a receiver 
except by consent has been departed 
from only in exceptional cases, as for 
instance, ina case of partnership where 
there are no allegations of! fraud and 
where the carrying on of the business 
depends on the personal credit of one 
of the members of the firm es for in- 
stance, firm of brokers, and he has -re- 
ferred us as an illustration of this position 
to the case of Sargantv. ead (2) where in 
those circumstances, namely, that there 
being no charge of fraud and the busi- 
ness being the business of a broker one 
ot the partners of the business was appoint- 


: (:) (1820) 1 Jac. & Walk 589. at p. 592; 21 R R 
14 
(2) (1875) 1 Oh. D 600; 45 L J Oh, 208, 
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eda Receiver. He contends that the 
present case does not fall within ths ex- 
ception. Mr. Chakravarti has drawn our 
attention to an uoreporied decision of 
this (out in the case of Mathura 
Chakrabarti v. Lal Mohan Chakrabarti 
in Appeal from Original Order No. 64 
of 192/, where this Court set aside the order 
of the Subordinate Judge appointing two 
strangers in respect of partnership business 
and appointed one of the partners as the 
receiver and his contention is that in 
partnership cases in order that the business 
might not be ruined, it is extremely con- 
venient that one of the partners should be 
appointed a Receiver. 
takes no note of the fact that ‘this is a part- 
nership at will and the institution of the suit 
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operates as a dissolution of the karbar. If. 


the facts of the unreported case which was 
cited by Mr. Chakravarti are examined, it 
will be found that there was a dispute 
with regard to the plaintiffs’ title in the 
partnership. That was a matter in issue and 
in such a case where. plaintiff’s title to the 
partnership sought to be dissolved is 


challenged itis easy to understand why a` 


partner should more conveniently be ap- 
pointed a Receiver. if the contention of such 
partner is that he wants to carry on the 
business which may. eventually be deter- 
mined to belong to him and not to th 
plaintiff as the final result of the-suit. But 
we ‘are not confronted with such 4 position 


the | 


in the present’ case. Apparently the plaint- ` 


ift's title toa 7 annas share of the karbar ~ 


‘or to a Bhare of the karbar, whatever thé 
extent of that may be (for Mr. Chakravarti 


inthe cours: of his argument said that 


his contention was that it was 4 annas and 
odd gondas) is admitted. 


The next contention of the learned Advo- 


cate General was that from the events’ 


which happened.subsequent to the passing 
of the order appointing the Receiver it is 
clear that defendant No. 2 cannot be trust. 
ed and that the plaintiff has lost all con- 
fidence in him. As a matter of fact, the 
Subordinate Judge's finding is, as we read 
it, that the defendant No. 2 is guilty of 


misconduct but he is not guilty of ‘such. 


misconduct as to have rendered it unsafe 
to trust him. Our attention has been drawn 
to the sharp practice of the defendant No. 2 
in that he went on June 8, to. the 
Court and got his security accepted ex parte 
in the absence of the present plaintiff. It 


further appears that there is prima facie evi- 


dence subsequent. to-the date. of ‘the order 
of appointment from whigh inference follows 


- him and in the subsequent petition 
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ihat the conduct of defendant No. 2°is not 
above board. It sppears that he did really 
secrete two books which contained entries 
of a of money which have been entered 
as having been received on behalf of the 
Ejmali firm in.the said books but which 
have not been entered, at any rate, not 
shown to have been entered in the ordinary 
jamakharach book of the firm. At any 
rate this is the allegation which the plaintiff 
has made. The books are not before us. 
They have not been sent to us by the learn- 
ed Subordinate Judge on the objection rais- 
ed on behalf of the defendants and it is not 
possible for us to determine the truth of the al- 
legation made by the plaintiff in this behalf, 
The. fact remains that when the Pleader 
Commissioner went on June 20 and made 
an inventory he found the following state of 
things as appears from his report dated 
June 30, 1953, which is to be found at 
p. 134 of the paper book. The Commis- 
sioner says this: — 

“On June 20, 1933 from 7-30 4. M. I commenced 
making inventory of the papers found in theiron 
safe of the first floor of the jeint Gadighar of the 
parties At ¥-39 a.m on the suggestion of the par- 
ties and their pleaders I went to the ground floor 
and the parties opened tbe double locks of theiron 


almirah. Some kratas and papers were found in 
the drawers of theiron almirah’, 

The Commissioner proceeds further ana 
says thus: . 

“I beg further to add that the above two khatas 
contain some items of daily cash money obtained by 
selling articles of Krishna Ohandra Sonatan Mohim 
Chandra Rajani Kanta Paul of Maharajganj and 
various other cash money Received from the branch 
firm as well as miscellaneous income which have 


not-been entered in other account books of the 
Tahabil.” 


Apparently the defendant did not like this 
remark made by. the Commissioner against 
the 
defendant alleged that the Commissioner 
was rather partial. We have, however, be- 
fore us this report of the Receiver for the 
purpose of the present proceedings, namely, 
whether a stranger Receiver should or not 
be appointed, it will be sufficient to proceed 
on the report made by the Commissioner 
and. the defendant ‘admits in. his petition 
dated July 1>, 1933, in para. 5 that the 
whole of the arnount of money of the two 
khatas referred to in paras. 6 and 7 of the 
plaintiff's petition is in fact the additional 
income of the Ijmali karbar belonging to 
the plaintiff and the defendants. He pro- 
ceeds on to explain that the same money is 
invested in the karbar of the plaintiff and 
the defendants for their own interest on 
crediting the same for some reasons in this 
khata and insome places on debiting the 
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said money which is the money of the 
said Tahbil in the names of the plaintiff 
and the defendants and in the names of 


their relatives and kinsmen and of fictitious ` 


persons in consultation with the executors 
under the will of the plaintiffs father. 
The learned Advocate General has argued 
with great force that this really gives us 
an indication of the unscrupulousness of 
the defendant. He does not scruple to 
prepare fictitious entries in the name of 
fictitious persons. We are of opinion that 
aprima facie case has been made out 
which would go to show that there issome 
ground for the plaintif’s suspecting the 
honesty of the defendant No. 2. That is 
a question which requires to be considered 
in determining whether one of the partners 
should be appointed a Receiver or not. 
Defendant No. 2 has apparently forfeited 
the confidence of the present plaintiff and 
in such circumstances the order of the 
Subordinate Judge appointing defendant 
No. 2 as Receiver must be set aside. 

We direct that the Subordinate Judge 
should proceed to appoint one Pleader of 
his own Court whom he may consider fit as 
Receiver for the purpose of winding up 
the several businesses mentioned in sche- 
dale ka of the plaint except firms Nos. 5, 9 
and 10 and for col'esting the assets of 
the said firms. The Receiver will be putin 
possession of all the firms of szhedule ka of 
the plaint except firms Nos. 5, 9 and 10. 
The remuneration and establishment ex- 
penses of the Receiver must be determined 
by the Subordinate Judge in view of all 
the circumstances of the case, 

Let the records be sent down to the 
lower Court as speedily as possible. On 
receipt of the records the Subordinate 
Judge will proceed to appoint a Pleader 
Receiver expeditiously. After it is done 
the present Receiver, namely defendant 
No. 2, will make over possession to the 
Receiver who will be so appointed and he 
will have his accounts passed later. 

The appeal is allowed accordingly, 

There will be no order as to costs. 


McNair, J.—I agree. 
N. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 

- SIONER’S COURT 
Miscellaneous Civil Appeal No. 29-B 
of 1932. 

November 13, 1933. 
Poutitock, A. J.C. 
MAHIPATI—APPELLANT 

4 TETSUS 
Musammat CHANGUNA AND OTHER 
— RES ONDENTS l 

Lunacy Act (IV of 1912), ss. 38 (1), 40, 41, 42, 65 
(2)—Order directing inquisition —When can be passed 
—Finding under s. 38 (1)—Judge not considering if 
case calls fór order dtreciing inquisition—Validity 
of subsequent proceedings--Unsoundnzss of mind by 
ttself—Whether suficient to Lring a person within the 
term ‘lunaitic—Power of High Court to interfere to 
correct wrong finding of Judge, ir 

An order” directing an inquisition into a man’s 
state of mind isa very serious thing and. such an 
order. is intended by the Statutes to be a, judicial 
determination carefully made upon adequate mate- 
rials. Ifthé Judge considers that the case calls for 
an order directing an iaquisition, then it is- his 
obvious dutx to record an order directing an inquisi- 
tionand he may then proceed underss 40,41 and 42 
of the Indian Lunacy Act Muhammad Yaqub v. 
Nazir Ahmad (!)and aroj Basini Debi v Mahendra 
Nath Bhaduri 12), followed. oe. . ag 

Where the Judge records a finding under s."38 .1), 
Lunacy Act, but he dogs not appear to have. con- 
sidered whether the case calls for an order direct- 
ing au ‘Inquisition or not, itis doubtful whether the 
subsequent proceedings have any validity. 

It is incorrect to say that a psrzon who is not 
sufficiently intelligent to manage h's own affairs must 
necessarily be of unsound mind. Unsoundness of. 
miud taken by itself is not sufficient to bring a* per- 
son within the term ‘lunatic’, unless it would, in- 
capacitate hin from managing hisown afiajrg; nor 
on the other.shand, will a person who is isicdpable 
of managing¢his affairs be a lunatic, unless that in- 
capacity is “produced by unsoundness of mind. 
George Sherman v. Edwin Sherman Scharn(3) and 
Mazaheruddin Khan v. Serajuddin Khan 4). relied 
on. 

The High Court hes power to interfere to correct 
a wrong finding under s. 63 (2), Lunacy Act. 
ak Besini Debi v. Mahendra Nath Bhaduri (2), fol- 

wed, ; 

M. ©. A. against the order of the District 


Judge, Akola, dated October 27, 1932, Mis- 
cellaneous Case No. 8 of 1931. 
Mr. M. N. Phadake, for the Appellant. 
Mr. W. B. Pendkarkar, for the Respond- 
ent. 


Judgment.—Thisis an appeal against 
the order ofthe District Judge of West 


“ Berar, in which he has recorded a finding 


under s. 69 (2) of the Indian Lunacy Act, 
1912, that Mahipati isof so unsound mind 
as to be incapable of manging his affairs, 
but that he is capable of managing himself. 
and isnot dangerous to himself or to others. 
Under s. 38 (1) the Court may upon applica- 
tion by order direct an inquisition whether 
a person subject to the jurisdiction of the 
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Court whois alleged to be lunatic, is of 
unsound mind and incapable of managing 
himself and his affairs. As has been point- 
ed out in Muhammad Yaqub v. Nazir 
Ahmad (1). and Saroj Basini Debi v. Mahen- 
dra Nath Bhaduri (2); an order directing 
an inquisition intoa man’s state of mind 
is a very serious thing and such an order 
is intended by the Statutes to be a judi- 
cial determination carefully made upon 
adequate materials. Ifthe judge considers 
that the case calls for an order directing 
an inquisition, then it is his obvious duty 
to record an order directing an inquisition 
and he may then proceed under ss. 40, 41 
and 42 of the Indian Lunacy Act. Inthe 
present case he does not appear to have 
considered whether the present case calls 
for an order directing an inquisition or 
not and it is, therefore, at least doubtful 
whether the subsequent proceedings had 
any validity. As was remarked by 
Rankin, C. J.,in the Calcutta case above 
cited: a 

“Now an order having been duly made directing 
an inquisition, tha date having arrived aad proper 
notices having been giren, the inquisition itself 
proceeds. The whole thing is bottomed upon the 
previous order directing an inquisition and if there is 
no such order, then, in my judgment, the officer 
purporting to hold the inquisition is not holding 
an inquisition at all. He is merely a worthy 
gentleman wasting his own time and other people’s 
The proceedings ın such a case, 
see, have no validity or effect.” j 

I now turn to the case on the merits. 
“Lunatic? is. defined in s. 38 of the 
Indian Lunacy Act as an idiot or person 
of unsound mind. The learned District 
Judge interprets the word ‘idiot’ as deficient 
in intellect and isof opinion that a erson 
may be an idiot- though not of unsound 
mind. The word ‘idiot’ 
- popularly -in that sense, but that is not 
its legal or medical significance. Hwens 
in his work on Insanity in India at p. 29 
states : l 

“When from childhood the mind fails to develop, 
the bodily organs developing, . but the mind not, 
the condition is termed iiiocy; in such a case there 
may be practically no mind at all; the child sees 
but does not perceive; hears but does not under- 
stand; is often unable’ to speak; cannot care for 
himself, dress or feed himself, and is incapable of 
being taught to do so, A lesser degree of this 
in which the child can be made to understand and 
can be taught to a certain degree is termed Im- 
becility; while a still higher degree in which the 
infant grows to an adult, but his mental develop- 
ment remains that of a child with a knowledge 
out of all comparison inferior to that of his capacity 
for ordinary affairs, is usually spoken of as 


(1) 58 Ind. Cas.617; 42 A 504; 18 AL J 577, 


(2) 103 Ind. Qas. 725; 54 O 836; 31 O W N 838; 
46 O LJ197; A I R1927 Oal 636. 


. MAHAPAaTÎ V. CHANGUNA 


so far as l can, 


may be used ` 


468 
weakmindedness; and there is really every grade 


between these three;— allare a result in failure of 
cerebral evolution.” 


The definition of ‘lunatic’ in the Indian 
Lunacy Act, 1912, is taken from the Lunacy 
Act 1890 (53 Vict. c. 5), which has been 
supplemented by the Mental Deficiency 
Act, of 1913 (3 & 4 Geo. 5,¢ 28) which 
provides for the care of feeble-minded and. 
other mentally defective persons. Defec- 
tives are defined in s. 1 of the latter Act 
as:— 

““ a) Idiots, that is to say, persons, in whose case 
there exists mental defectiveness of such a degree 
that they are unable to guard themselves against 
common physical dangers : 

(b) Imbecilés, that is to say, persons in whose 
case there exists mental defectiveness which, though 
not amounting to idiocy, is yet so pronounced that 
they are incapable of managing themselves or their 


affairs or, in the case of children, of being taught 
to do so: 

(c) Feeble-minded persons, that is to say, persons 
in whose case there exists mental; defectivenees 
which, though not amounting to imbecility, is yet 
so pronounced that they require care, supervision 
and control for their own protection or for the 
protection of others or, in the case of children, 
that they appear to be permanently incapable by 
reason of such defectiveneses of zeceiving proper 
benefit from the instruction in ordiaary schools; 

td) Moral defectives, that is to say persons in 
whose case there exists mental defectiveness coupled 
with strongly vicious or criminal propensities and 
who require care, supervision and control for the 
protection of others.” 


This Act would not have been required 
if ‘defectives’ fell within the definition of 
‘lunatics, and it is clear from s. 16 of 
the. Act which provides for transferring 
persons from institutions for defectives to 
institutions for lunatics and vice versa 
that a ‘defective’ is something different from - 
a lunatic and that imbeciles and. feeble- 
minded persons, as defined in s. 1 of the 
Act, are not lunatics. ; 

The learned District Judgeseems to be 
under the impression that a person who 
is not sufficiently intelligent to manage 
his own affairs must necessarily be of 
unsound mind. That is not so. Under 
s. 65 of the Indian Lunacy Act there must 
be a finding that the alleged lunatic is 
(a) of unsound mind and (b) incapablt of 
managing himself and his affairs. The 
law has been stated correctly, in my 
opinion, in George P. O. Sherman v. Edwin 
Sherman Schorn (3), and cited with approval 
in Mazaharuddin Khan v. Serajuddin Khan 
(4) as follows: ; 

“It would appear, therefore, that unsoundness of 
mind taken by itself is not sufficient to bring a 


person within the term ‘lunatic,’ unless it would 
incapacitate him from managing his own affairs; 


(3) 24 WR 124, 
(4) 40L4 llb. 
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nor, on the other hand, will a person who is 
Incapable òf managing his affairs be a lunatic, 
unless that incapacily is: produced by upsoundness 
of mind.” í T. 

_ The`question- whether a person is or 
is not of unsound mind must depend 
mainly on the evidence of medical experts. 


. In the present care two doctcrs have given 


evidence. Dr. Mukerji, Civil Surgeon of 
Akola, who had kept him under observa- 
tion for 10 days, came to the conclusion 
that his mental condition was normal and 
his intelligence was that of an average 
illiterate person. Dr. Deshpande, who 
examined him for ahout an hour on one 
occasion, was of opinion that he was of 
unsound mind and incapable of manag- 
ing his affairs. The District Judge after 
ae Mahipati recorded the following 
note: 

“The witness strikes me as an idiot (which the 
District Judge has defined as deficient in intellect) 
and of very weak intellect though it cannot be said 
that he is cf unsound mind,” i 

In my opinion itis quite impossible on 
this evidence to hold that Mahipati is of 
unsound mind, though it may well be 
that he is feeble-minded and incapable 
of managing his affairs. 
therefore, be allowed and the order of the 
lower Court is set aside. The costs in 
this Court must be paid by the applicant-- 


respondent Changuni. Counsel's fee 
Rs. 20. The -learned District Judge 
has made, no’ order for costs in 
his Ovourt and the costs in that Court 


may be borne as incurred. 
- It appears that Mahipati possesses’ a 
considerable estate which there is reason 
to fear may be wasted by reason of his 
incapacity to manage it. If thatis co, it 
15 open to him or to some one else on 
his behalf to apply to the Local Govern- 
meut under s. 9 (1) (d) of the C. P. Court 
of Wards Act to have the estate taken 
over by the Court of Wards. 
This appeal was filed by Mahipati himself 
and it has been urged that an appeal 
could be filed only through a next friend. 
As he was a parly himself to the pro- 
ceedings in the lower Court, I am of 
opinion that it was open to him to 
-appeal as he has done and that in any 
case, as was held in Saroj Basini Debi v. 
Mahendra Nath Bhaduri (2), this Court 
has power to interfore to correct a wrong: 
anne under s. (2) of the Indian Lunacy 
ct, 


IN, Appeal allowed. gi 
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OUDH CHIEF COURT 
Civil Revisicn Application No. 47 of 1933 
February 0, 1934 
SRIVASTAVA AND RaoaHpaL SINGH, JJ, 
Lala BASANT LAL AND ANOTHER— 
AFPLICANTS i 
VETSUS 
MUHAMMAD NAWAB ALIKHAN—JUDG= 
MENT-DEBTOR—OPPOSITE PARTY 
Execution—U P.. Government Notification No. 
76-1 A-93 of 19:2— Scope of -Whether applies to case 
in which a sale has already taken place— Civil 


Procedure Code ‘Act V of 1908), s. 6%—Powers of 
Collector -- Sale taking placein Ciri! Court— Collector, 


if empowered to set aside sale. 
U. P. Government Notification No. 576-]-A-93 


published in the Government Gazette of March 26, 
those cases in . 


193?, Part I is not applicable to 
which the sale hss already taken place in pur- 
suance of an order passed by the Court in execution 
efore the date on which the notification came into 
force,- although a sale by a Civil Court of agricul- 
tural property, after the date of the above-mentioned 
notification, would be a nullity. Nagi Ahmad v. 
Sheo Shankar Lal (1) and Amir Haidar v. Babu 
Lal (2), distinguished, Hafiz-un-nissa v. 
Prasad (3-, referred to. 

Under the provisions of s. 68, 
Code, the Local Government has no power to transfer 
to the Collector an execution case pending in a 
Civil Court in which that Oourt has already sold 
the property but thesale has not been confirmed. 
The power of the Local Government is confined only 


to those casesin which the property has not been: 


sold but only an order for sale has been passed. 

“Under the law the Collector has no power to 
confirm or set aside a sale which has been lawfully 
made by a Civil Court of competent jurisdiction. 
The powers of the Oollector are confined to sales 
which have been made by his- own Oourt and ‘not 
by the Civil Court. Hs has no jurisdiction to set- 
aside a sale which has been made by the Oivil Court. 


C. R. A from the order of the Addi- 
tional Subordinate Judge, Lucknow, dated 


Mr. M. Wasim, for the Applicants, 
Mr. Hakimuddin, forthe Opposite 


Judgment.—Thése are two connected re- 
vision applications arising out ofexecution 
proceedings. 

Ram Saroop holds a decree against Mu- 
hammad Nawab Ali Khan and others. In 
execution of this decree a three-annas share 
in village Piarepur, belongingto the judg- 
ment-debtors, 


mad Nawab Ali Khan, one of the judgment- 
debtors, made an application under r. 90, 
O. XXI, Code of Civil Procedure, praying 
that the sale should be set aside. The 
Court executing the decree allowed the ob- 


jections of the judgment-debtor and passed ° 
The dec- ` 


an order setting aside the sale. 
ree-holder and the auction-purchaser ap- 
pealed against that order. The learned 
Subordinate Judge who heard the appeal 


Oivil. Procedure : 


Party. l 


was attached and sold on’ 
March 21,1932. On June 20,1932, Muham- . 


+ 
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confirmed the order of the Court executing 
the decree on the ground that in view of 
the Government Notification No. 576-1A-93, 
published in the Government Gazette of 
March, 26, 1932 Part J, the sale of the prc- 
perty by a Civil Court was ultra vires and 
ineffective. He did not,in this view, con- 
sider it necessary to give any finding on 
the other points involved in the case and 
dismissed the appeals. The two applica- 
tions inrevision have been preferred by the 
decree-holder and the auction-purchas- 
er. | 

The only question for our consideration 
is whether the view which has been taken 
by the learned Subordinate Judge, that 
the sale was ultra vires because of the 
above-mentioned notification, is correct. 

_ The above-mentioned notification runs as 
follows : 

“In supersession of Notification No. 1887-I-233 dated 
October 7, 1911 and in exercise of the powers con- 
ferred by s. 63 of the Oode of Civil Prozedure, 
1908, the Governor in Council is pleased to declare 
that, with effect from April 1, 1932 the execution 
of decrees in cases in which a Civil Court has or- 
dered any agricultural land situated in the United 
Provinces of Agra and Oudh or any interest in 
such land to be sold, shall be transferred to the 
Oollector *” 

In the opinion of the learned Subordi- 
nate Judge this notification referred to all 
execution cases relating to agricultural 
land pênding on April 1, i932 and he 
holds ` that it ousted the jurisdiction of 
the Civil Court to proceed .with any such 
- application after April 1, 1932. He did not 
accept the contention raised.on behalf of 
the applicant that the notification would 
not be applicable to those cases:in which 
a sale had already taken place. In our 
Opinion the view, taken by the learned Sub- 
ordinate Judge does not appear to be 
correct. According to our interpretation 
the notification referred to above is not 
applicable to those .cases in which the sale 
has already taken place in pursuance of 
an order passed by the Court in execu- 
tion before the date on which the notifi- 
cation came into force. On behalf of the 
judgment-debtor reliance has been placed 
on two rulings of this Court reported in 


Oudh Weekly Notes. The first is Nagi 
Ahmad v. Sheo Shankar Lal (1). That 
case is not directly in point. There 


an order ifor sale had been passed by 
the Court executing the decree before 
the date on which the Government notifi- 
cation came into force, but no sale had 
taken place, and the learned Judge who 


(1) 145 Ind. Cas. 353; 10 O W N 517; AI R 1933 
Oudh 274,;6RO51;8 Luck. 504, 
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decided the case held that an order direct- 
ing that a sale should take place would 
not give power to a Civil Court to sell the 
property after the date on which the above 
notification carne into force. The other case 
relied upon is Amir Haider v. Babu Lal 
(2). That was a case in which the sale. 
in question had been made by the Civil 
Court, after the date of the aforesaid noti- 
fication, and a Bench of two learned Judges 
of this Court held that it was void. We 
think that this ruling is also not appli- 
cable to the case before us. The learned 
Judges in their judgment at one place 
say:— 
Owe must hold that if sale in execution ofa decree 
has not been made previous to April 1, 193?, the 
execution proceedings must be held tobe pending.” 
This clearly shows that what waslaid down 
in that ruling was that a sale by a Civil 
Court of agricultural property, after the 
date of the above-mentioned notification, 
would be a nullity. None of these two 
cases are any authority for the proposition 
that the same would be the result if a 
sale has already taken place before the 
date on which the notification came Into ef- 
fect. We may here refer to a Full Bench 
ruling of the Allahabad High Court re- 
ported in Hafiz-un-nissa v. Mahadeo Pra- 
sad (3) where it was laid down in a simi- 
lar case “that effect cannot be given to the 
Rules prescribed by the Local Government 
under s. 320 of Act X of 1877 unless an 
order for sale has been made on or after 
October 1, 1880.” Tyrrell, J., in that case 
madethe following observations in his judg- 
ment which are to be found atp. 120 *— 
“The notification would therefore be properly 
applied to all cases of execution of decrees by such 
Qourts wherein the order for sale comes iato 
existence on or after October 1, 1689. But when 
orders for sale had been passed prior to that date, 
it seems to me that rules and procedure which 
are to be applied pari passu withand in immediate 
sequence to -such orders for sale, but which had not 
come into existence, or rather were not operative, 
till a date subsequent to the date of the order 
for sals, could not rightly bə applied retrospective- 
ly to such orders.” | ° 
This view appears. to be somewhat in 
conflict with the view taken in the above- 
mentioned two rulings of this Court, but 
so far as the case before us is concerned 
it is not necessary to go into this question 
at all. The case before us.is not one in 
which an order for sale only had been 
passed before the date of the aforesaid 
notification, but is one in which a sale 
(2) 147 Ind. Cas 613; 10 O W N 1267; AIR 1934 
Oudh 16; 6 R O 282; 1934 O L R 139, 
(3) 4 A 116; A W N 1881, 146. 


Bi a pee ed AK 
*Page of 4 A.—[ Ed] | 





466 


had already taken place. We are 


unable to accept the contention 
that the aforesaid notification would 
be applicable to those cases in which 
Civil Courte, in pursuance of sale 
orders, had already sold the properties but 
in which the sales had not been confirmed. 
It has already been mentioned that in the 
case before us the sale of the property in 
dispute had taken place on March 21, 1932, 
that is tosay, before the notification men- 
tioned above came into force. The Civil 
Court was the proper Oourt, before the date 
on which the above-mentioned notification 
was given effect to, which could order the 
sale of the property in question and to sell 
the same. Under the provisions oft he Code 
of Civil Procedure the Civil Court was fully 
competent to sell the property of the judg- 
ment-debtor. We find ourselves unable to 
accept the contention raised on behalfof the 
judgment-debtor that the notification con- 
templated that in cases in which Civil Courts 
had already sold properties there should be 
fresh sales. Section 68 of the Code of Civil 
Procedure empowers the Local Government 
to declare by notification in the local Off- 
cial Gazette, that in any local area the 
execution of decrees in cases in which a 
Court has ordered any immovable property 
to be sold, or the execution of any particu- 
Jar kind of such decrees, or the execution of 
decrees ordering the sale of any particular 
kind of, or interest in, immoveable property, 
shall be transferred to the Collector. We do 
not think that under the provisions of this 
section of the Code of Civil Procedure the 
Local Government has any power to trans- 
fer to the Collector an execution case pend- 
ing in a Civil Court in which that Court has 
already sold the property but the sale has 
not been confirmed, The power of the Local 
Government, in our opinion, is confined only 
to those cases in which the property has not 
been sold but only an order for sale has 
been passed. It appears tous that if the 
intention of the Local Government had 
been that the notification should apply not 
only to those cases in which the sale had 
not taken place but also tothose in which 
the sale had already taken place but had 
not been confirmed, then this would have 
been made clear on ihe notification 
issued by it, and it would have said 
that in such cases the properties should 
be re-sold by the Collector, In any case 
we ale hot prepared to hold thatthe noti- 
fication referred to above can affect those 
cases in which the Civil Court had not only 
ordered the property to be sold _ but had 
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actually soldit. Ifthe contention of the 
learned Counsel appearing for the judgment- 
debtor were accepted some curious results 
would follow. The sale has been made 
by the Civil Court which was fully compe- 
tent io make it. Now if the decree is trans- 
ferred to the Collector for execution then he 
will have to consider the question as to 
whether or-not the sale should be confirm- 
ed. 

Under the law the Collector has no power 
Lo confirm or set aside a sale which has been 
lawfully made by a Civil Court of competent 
jurisdiction. Under the rules made by the 
Local Government which are published inthe 
Manual of the Revenue Depariment, U. P. 
Vol. I, and which are to be found at pp. 311 
and 312, the procedure for setting aside the 
sale made by the Collector is laid down. 
Paragraph 996 prescribes the procedure to 
be adopted when en application fur setting 
aside sucha sale has been made. Para- 
graph 998 empowers the Collector to con- 
firm the sale but it will be seen that the 
powers of the Collector are confined to sales 
which have been made by his own Court and 
not by the Civil Court. If the judgment- 
debtor in the case befcre us were to go to the 
Court of the Collector with an application 
for setting aside the sale, it would be 
thrown out on the grounds that the Collec- 
lor possesses no power to set aside a sale 
which has been made by a Civil Court. He 
has no jurisdiction under the law to do go, 
yet the learned Counsél forthe judgment- 
debtcr suggests to us that the Civil Oourt 
should transfer the decree tothe Oollector 
and then,” there the question as to whether 
or no the sale is good should he decided. 
In our opinion the Collector possesses no 
powers to determinethis question. We aré 
of opinion that the sale by the Civil Court 
was quite valid. The Court was fully com- 
petent to sell the property at the time it was 
sold. We do not think that the notification 
referred to above can be applied toa case 
in whicha Civil Court’ has sold the property 
but the sale has not been confirmed. There- 
fore the order of the Court below setting aside 
the sale was not justifiable under the circum- 
stances, and must, therefore, be reversed. 
The cases must go back to the lower Appel- 
late Court for decision on the points which it 
has not decided. | 

We accordingly allow these two applica- 
tions for revision, set aside the order passed 
by the Court below and send back both the 
cases to it with Girections that it should 
hear the parties as regards the other ques- 
tions involved inthe case and then de 


1934 | 
cide the applications according tolaw. The 
applicants will get their costs in this Court 
from. the judgment-debtor, Costs in the 


Court below will abide the result of the 
Case. 


N. [Applications allowed. 


MADRAS HIGH COURT 
Full Bench 
Civil Appeal No. 367 of 1928 
January 9, 1933 ` l 
RAMESAM, ANANTAKRISHNA AYYAR AND 
CORNISH, JJ. 
KANTETI RAMA KRISHNAYYA 
AND OTHERS - PLAINTIFFS—At PELLANTS 
versus l 


NETI VENKATA SOMAYAJULU 


AND OTHERS—DEFENDANTS— RESPONDENTS 

Contract Act (IX of 1872), s. 74—‘Penalty,’ signifi- 
cance of—Compound interest at same rate, if in the 
nature of penalty -Enhanced rate, if amounts to 
penalty—Dviscretion of Court—Reasonable compensa- 
tron—Mortgage—Subsequent purchaser of mortgaged 
properties paying off mortgage debts—Priority against 
subsequent mortgagee, if can be claimed—Payment of 
debts to be deemed to have been made pro rata. 

The word ‘penalty’ in s. 74, OContract Act is used 
in the sense of a secondary stipulation which provides 
forthe payment of an additional burden on default. 
‘The parties may themselves contemplate at the time 
of the transaction that there might be delays in 
payment and in such cases compound interest 
at the same rate should be provided for and 
the theory on which all Qourts have hitherto 
proceeded is that compound interest at the same 
rate isnota penal term in a primary stipulation, 
_Wherethe rate is the same, as a matter of construc- 
tion, the Court should properly construe the stipula- 
tion as tocompound interest as a primary stipulation 
unless such a construction is impossible. Where the 
rate is increased it is to be certainly regarded as 
penalty. The Oourt sometimes may award to the 
. plaintif the amount according to the secondary 
stipulation as a reasonable compensation. But 
it is not so bound to give. What the Court 
should give depends on the actual circumstances of 
, each case. Noruleoflawcan be laid down that in 
particular cases compound interest at the original 
rate should be allowed. The matter is in the 
discretion of the Court and the discretion ought 
to be judicially exercised. | 
_ Whereasubsequent purchaser of mortgaged pro- 

perties pays off some simple and mortgage debts of 
the mortgagor, itis not open to him to claim that 
only the prior mortgages were fully paid off so as‘to 
enable him to use them as a shield against subsequent 
mortgagees. Where there is no evidence of payment 
in sucha way asto mean a full discharge of the 
- prior mortgage debts and the balance only in dis- 
charge ofthe other debts, all payments must be 
deemed to be made pro rata towards all the debts. 

C. A. from the decree. of Sub-Judge, 
Masulipatam, in O. S. No. 112 of 1926. 

Messrs. S. Varadachariar, T. Rama- 
chandra Rao and A. Venkatachalam, for 
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The Advocate-General and Mr. B, Satya- 
narayana, for the Respondents. 

Order of Reference to a Full Bench. 

Venkatasubba Rao, J.—lté is suffici- 
ent for the present purpose to refer to the 
terms of the morigage deed, dated Novem- 
ber 23, 1911, (Ex. B). By that deed, 
defendant No. 1 agrees to repay the sum 
lent, namely Rs. 5,000, with simple interest 
at Rs. 1-0-3 per cent. per month by Novem- 
ber 23, 1912, (that is one year) and in 
default to pay the said amount with com- 
pound interest at the enhanced rate of 
Rs. 1-2-3 per cent. per month with annual 
rests. It is common ground that a stipula- 
tion for the payment of compound interest 
at arate higher than that of simple in- 
terest, is a penalty within the meaning of 
s. 74, Contract Act and can be relieved 
against. But the question that has been 
debated is, what is the extent of the re- 
lief that can be granted? It is contended 
for the plaintiff, that this stipulation con- 
sists of two separate and severable parts, 
one of which is not penal; but that .the join- 
ing of the two makes it a penalty. ‘The 
argument is put thus:—A stipulation 
to pay compound interest at an enhanced 
rate amounts to stipulating to pay com- 
pound interest at the same rate (this part 
being not penal) along with an addition- 
al ora further sum (this part being penal). 
In regard to the former part, it is out- 
side s. 74 and the amount can in no 
circumstances be reduced; but in regard 
‘to the latter, it amounts to a penalty and 
the Court can relieve against it.’ First, 
then, is the argument, that a stipulation 
to pay compound interest at the same 
rate, is-never a penalty, sound? On this 
‘point, there is a preponderance of authority 
in favour of the plaintiffs” contention: The 
position for which they contend’ is assum- 
ed in Veera Reddi v. Madam Subanna 
(1), and in Venkatachalam Chetty v. Vee- 
rappan Ambalagaran (2). In Sundar Koer 
v. Rat Sham Krishen (3), their Lord- 
ships of the Judicial Committee maké the 


following observation: 
- “Compound interest is in itself perfectly legal, 
but compound interest at arate exceeding the 
rate of interest on the principal moneys, being in 
excess of and outside the ordinary and usual sti- 
pulation, may well be regarded as in the nature of 
a penalty.” | | 
This passage has not received a uniform 
(1) 8 Ind Cas 359; 8M L T 887; (19102) M W N 
8t, >- : 
(2) 14 Ind Oas 283; (1912) M W N 512. 
(3)34 O 150; 3tLav; ll OW N2i;4AL J 
50LJd 105;9 Bom L R304; 17M Lid 43;2M LT 
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interpretation. It Venkataramiah v. Sub- 
ramannia (4), Abdw Ramim, J., with 
whom Seshagiri Ayyar, J., concurs ob- 
serves: | 

“All that the Judicial Committee held in that 
case was, that a stipulation to pay compound in- 
terest at a higher rate than what wa3 originally 
agreed upon might be regarded as penalty. They 
do not say that in no case the stipulation to pay 


compound interest, if at the same rate can be re- 
garded as penalty.” 


The learned Judges repelled the conten- 
tion that no stipulation for payment of 
compound interest at the same rate a3 
the original rate of interest should be 


treated as a penalty. Abdur Rahim, J., 
goes on to say: 


“I do not see any distinction in principles bet- 
ween such a case and a case where a higher rate 
of simple interest is provided for.” 


The original rate there was 18 per cent, 
simple interest. On certain default being 
made, compound interest at the same rate 
was payable. This provision was held 
to be penal and the Court allowed only 
18 per cent. simple interest and a further 
sum of Rs. 100 as compensation. It 
must be noted, that in that case Seshagiri 
Ayyar, J., observes ihat G. Seetharamiah 
v. T. Pitchayya (5), to which he was a 
party, does not establish the contrary. 
The decision in Venkataramiah v. Sub- 
ramania (4), has been dissented from by 
Ayling and Odgers, JJ., in Malli Chettiar 
v. Veeranna Tevan (6) and by another 
Bench of this Court in Ananjaperumal 
Konar v. Pitchammuthu Nadar (7).‘ The 
point again came up for decision before 
Krishnan and Odgers JJ., in’ Ramlingam 
v. Subramania (8). Odgers, J., adhered 
to the view he had expressed in Malli 
Chettiar v. Veeranna Tevan (6), but Krish- 
nan, J.s approval of the rule, was only 
qualified. Says the learned Judge: 
“That a stipulation by way of compound interest 
is not necesssrily a penalty, has been laid: down 


by the Privy Oouncil in Sundar Koer v. Rai Sham 
Krishnen (3).” 


In that passage, I underline the word 
necessarily. The original rate of interest 
was 24 rer cent. simple; the interest pay- 
able on default was 24 per cent. com- 
pound with six monthly rests, Kri shnan, 
J., goes on to observe that on the evidence 
in the case he did not consider that the 


agreement to pay enhanced rate was a 

(4) 37 Ind Cas 799. 

(5) 28 Ind Oas 860. 

(6) 69 Ind Cas 812; AT R 1921 Mad 378: 41 ML J 
470; (1921) M W N 717. 

(7) 85 Ind Cas 394; A'I R 1925 Mad 332; 20 L W 968; 
47M LJ 910. 


i? 103 Ind Cas 394; AI R 1927 Mad 620; 50 M 
4, 
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penalty. The plaintiff, therefore, cannot 
rely upon the view of Krishnan, J., as 
Supporting their contention. So much then 
for the cases on the point. When it is 
said that agreeing to pay compound in- 
terest at the same rate is not a penalty, 
what does that statement imply? Let us 
suppose, that the agreement is that the 
interest shall be paid at theend of the 
year. 

If the debtor keeps his word and pays 
the interest, the lender can agein lend 
out that sum and earn interest upon it, 
In that sense, a provision to pay com- 
pound interest at the same rate is a nor- 
mal incident of a business transaction and 
cannot be regarded as penal in nature; 
but suppcsing, that under the contract 
interest at a certain rate is payable an- 
nuelly, but the default clause which makes 
the compound interest payable at the same 
rate provides that the rests shall be not 
annual but monthly; is there any reason 
to hold that this provision is not in the 
nature of a penalty? Then, let us take 
the present case. The deed provides that 
both the principal and tke interest shall 
be paid at the time fixed; in default, the 
compound interest provision is to take 
effect. The liability to pay compound in- 
terest arises noi only on the breach of 
the covenant to pay the interest that ac- 
crues due but the principal as well. In 
Case, can it ke said that the 
object of providing for compound interest 
is nothing more than to enable the lender 
to earn interest upon his interest, that is, 
the interest which in due course he would 
have received? f the borrower pays off 
the interest on the due date, the compound 
interest provision becomes innocuous; but 
under this bond (Ex. B), the lender 
can refuse to receive interest cn the due 
date unless the principal also is paid 
along with it. It seems to me that not 
only are the decisions conflicting but that 
they should be examined with special re- 
ference to the distinction to which I have 


‘adverted. 


Assuming that a stipulation to pay com- 
pound interest at the original rate is never 
a penalty, is there any reason for hold- 
ing that when compound interest at an 
enhanced rate is agreed to be paid, the 
Court must treat the agreemsnt as con- 
sisting of two parts, as contended for by 
the plaintiff? It may. be that the Court in 
the exercise of its discretion may grant 
as reasonahle compensation, on a considera- 


1934 


tion of the entire evidence, compound in- 
terest at the original rate. But the ques- 
tion is, is it bound to do so? ln other 
words, is lhat to be regarded as an in- 
flexible rule of law? Mr. Varadachari, the 
plaintiffs’ learned Cou nsel, has no doubt been 
able to point to several cases where ihe Court, 
after holding that tho term regarding pay- 
ment of compound interest at an enhanc- 
ed rale isa penal provision, allowed com- 
pound interest at the original rate: Muthu 
Chettiar v. Maruthanayagam Pillai. (9), 
-© G. Seetharamaiah v. Pitchayya (5), Anna- 
malai v. Rai Sham Krishen (10) and 
Sreenivasa v. D. Rangia (11). In the 
first two of these cases merely compound 
interest at ihe original rate of simple in- 
terest was allowed. In the remaining 
three, a further sum was allowed over 
and abovesuch compound interest at the ori- 
ginal rate. Mr. Varadachari’s contention is, 
that these cases recognize the doctrine of split- 
ting up to which I have referred; in other 
words, the argument amounts to this; 
that compound interest at the original rate 
along with some com pensation 
(though a nominal sum) for the breach, is 
the minimum sum that the Court can al- 
low. The short observation in the very 
concise judgment in Annama'ai Chetty v. 
Veerabhadran Chetty (10), 

“the stipulation in the document for payment 
of compound interest must be looked On aS com- 


pensation for non-payment of interest oniy and not 
for non payment of principal” 


has been relied upon as supporting the 
theory of splitting up.” This case under- 
stood in this sense, Ramesam, J., has re- 
fused to follow in Muthu Chettiar v. 
Maruthanayagam Pillai (9), but, in my 
opinion, it decides nothing of the kind. 
The Advocate-General for the defendant 
relies, on the other hand, on the Zamin- 
dar of Karvetnagar v. Subharaya Pillai 
(12) and numerous unreported decisions, 
for showing that where there was a term 
for payment of compound interest at en- 
hanced rate, the Courts felt themselves 
free to deal with the matter as one en- 
tirely within their discretion. In the Ze- 
mindar of Karvetnagar v. Subbaraya Pillai 
(12), the original rate was 6 per cent. simple 
interest. In the event of a default, 12 per- 
cent. compound interest. was agreed to be 
paid. The Court granted not 6 per cent, 

(9) 124 Ind Cas 276; A I R 1930 Mad 428. (1928) 
M W N 810; 53 M Ld 435;Ind Rul (19:0) Maa 660; 
ol L W 720, 

(10) 26 M 111, : 

(11) 25 Ind Cas 702; 1 L W 90 


(12) 43 Ind Cas +71; A IR 1919 {Mad 1127;7 L W 
36; (1918) M W N 146. 
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compound interest, but 12 per cent. simple 
interest. To the facts of the unreported 
decisions cited before us, lb is unneces- 
sary to refer; it is sufficient to state that 
they all bear out the- learned Advocate- 
General's contention. The conflict between 
the two sets of cases it, in my opinion, 
only apparent, but I think is eminently ne- 
cessary that the question should be set 
at rest. A stated provision is either penal 
or not penal; if it is penal, the whole 
matter is left at large and there can be 
nomiddle course. Mr. Varadachari by way 
of answer, contends thus: Wherea credi- 
tor stipulates for compound interest at the 
Same rate, he gets it ; why should the fact 
that another stipulates for a higher rate, 
place him ata disadvantage? The ans- 
wer, to my mind, is perfectly simple. 

In the first case, the Court holds that 
there is nothing’ objectionable in the con- 
tract and it accordingly enforces it; in 
the second case, the contract as such, is 
in the view of the Court, unenforceable. 
How can it then make a new contract: for 
the parties? How can it say, for the con= 
tract which the parties have made, Ishall 
substitute a fresh contract to some extent 
and for the remaining I shall substitute a 
fresh contract to some extent and for the 


‘remaining, I shall make such order as I 


think best? This is opposed to the funda- 
mental conception of contracts and to the 
well-understood duties of Court in regard 
to them. By way of illustration, I may 
refer to Kala Chand v. Shibchunder (13). 
That decision was given before the expla- 
nation to s. 74 was added by the Amend- 
ing Act VI of lo¥9, s. 4. The point arose, 
where a term amounts to a penalty, does 
it go to the whole sum which accrues 
due, or, can it be split up into two dis- 
tinct sums, namely, the money claimed 
from the date of the bond to the date of 
the ‘default and secondly, from the date 
of the default to the date of realization ? 
The Full Bench of the Calcutta High 
Court repelled the contention which implied 
that the Court can make a new contract 
for the parties. 

I therefore refer the following questions 
for the decision of a Full Bench :—]. Is 
a stipulation for payment of compound 
interest at the original rate in no circum- 
stances a penalty? (2). Where the stipula- 
tion is to pay compound interest at the 
enhanced rate, is it to be treated as con- 
sisting of two distinct and severable parts, 
namely, stipulating to pay compound in- 

(13)19 O 392,--- -- 
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terest at the samerate (this part not be- 
ing penal) along with an additional or a 
further sum (this part being penal), and 
is the latter part only that can be relieved 
against ? 

Curgenven,J. Iagree with the terms 
of the proposed reference It is- fairly 
well settled that compound interest at the 
original contract rate is not a penalty with- 
in the meaning of s.74, Contract Act, 
where it becomes payable upon default 
of payment of interest only. This view 
seems to have formed the basis of certain 
observations of the Privy Council in Sun- 
dar Koer v. Rai Sham Krishen (3) and is 
indeed difficult to escape from when we 
consider that a bond which simply provides 
for compound interest is identical in ef- 
fect with a bond which provides for simple 
interest, and for compound interest in de- 
fault of due payment of interest. But, 
as my learned brother points out, there 
are at least two other classes of cases 
(and cases compounded of the two clas- 
ses) where the principle is not so clear 
nor the authorities so reconcilable. Com- 
pound interest may be stipulated for as 
a consequence of defauit in payment of 
principal as well as of interest, and if in 
such a case the creditor may refuse to 
accept interest, although punctually ten- 
‘dered, so long as the principal due remains 
unpaid, I doubt, whether the language 
used by the Privy Council in Sundar Koer 
v. Rai Sham Krishen (3) would apply. 
Thereis secondly the class of cases where 
‘compound interest at a higher rate becomes 
payable, either for failure to pay interest 
only, or principal plus interest. Is the en- 
tire enhancement—the conversion of simple 
to compound interest as well as the rise in 
rate-in the nature of a penalty which may 
be relieved against, or does it lie only in 
the increase inrate, and not in the conver- 
sion of the interest from the one kind to 
ethe other? Such questions . frequently 
arise and ifthe Courts are not to have an 
unfettered discretion it is desirable that 
the scope of their powers should be authori- 
tatively laid down. 

Opinion 

Ramesam, J.— The suit out of which 
this appeal arises was filed on the footing 
of two mortgage bonds, Exs. A and B, dated 
November 22 & 28, 1911, respectively. 
- Txhibit A, is for Rs. 6,000. It stipulates 
for an interest of 11-3/16 per cent. per annum. 
It provides for the payment of principal 
and interest atthe end of November 1912. In 
default of payment compound interest at the 


RAMA KRISHNAYYA V. NETI VENKATA SOMAYAJULU 


148 I 0 


rate of Re. 1-2-3 per cent. per mensem with 
annual resis was provided for. Exhibit B 
is for Rs. 5,000. It provides for the pay- 
ment of principal and interest by Novem- 
ber 23,1912. The rate of interest and the 
compound interest in default of payment 
are the same asin Exhibit A. The debtor 
madetwo payments of Rs. 1,000 each -on 
May 23, 1914 and January 17, 1916, towards 
the first document and another payment 
of Rs. 500 on May 23, 1914 towards the 
second document. Calculating according 
to the terms of the document and giving ° 


credit to these payments with 
counter interest the amount claimed in the 
plaint was Rs. 50,886-6-9, Defend- 
ant No. 1 was the executant of the docu- 
ments. The mortgaged properties were 


purchased by defendant No. 2 and he is 
therefore impleaded. Defendant No. 6 isa 
purchaser of some of the properties from 
defendant No. 2 and he is also therefore 
impleaded. It is unnecessary to refer to 
the other defendants. Issue No. 6 in the case 
raises the question whether the rate of 
interest was penal. The other questions 
raised by the defendants relating to some 


arrangements ketween the plaintiffs and 


defendants and estoppel precluding the 
plaintiffs from claiming interest at 12-3/16 
per cent. per annum are the subject of 
issues Nos. 6& 7 and they having been 
decided by the lower Court against the de- 
fendants need not be referred to here. 
The Subordinase Judge, finding that the 
clauses in the documents relating to inte- 
rest amount to stipulations by way of 
penalty within the meaning ofs. 74, Con- 
tract Act, awarded as reasonable compensa- 
tion simple interest at the rate of Re. 1-2-3 
per cent. per annum and accordingly gave 
a decree for Rs. 32,368-1-3 as on Septem- 
ber 3, 1928including costs. An arithmetic: 
al error in his decree will be referred tc 
later on. The plaintiffs filed this appeal. 


The appeal originally came on before ou: 
brothers Venkatasubba Rao, J., anc 
Curgenven, J., and the following two ques 
tions were referred to the Full Bench :—(L, 
Is a stipulation for payment of compoun 
interest at ths original rate in no circums' 
ances a penalty ? 2. Where the stipule 
tion is to pay compound interest at a 
enhanced rate, is it to be treated as consis 
ing of two distinct and severable parti 
namely, stipulating to pay compoun 
interest atthe same rate (this part n 
being penal) along with an additional « 
a further sum (this part being penal), ar 
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is the latter part only that can be relieved 
against ? 


The appeal accordingly comes before us. - 


The first question referred to us obviously 
refers to a secondary stipulation for pay- 
ment of compound interest and not to a 
primary stipulation. It could not refer to 
a primary stipulat‘on for payment of com- 
pound interest „because no such question 
arises in this case, not to say that the 
answer to itis perfectly plain. Taking it 
therefore that the first question refers to a 
secondary stipulation for payment of com- 
pound interest at the original rate, here 
again the point does not arise in this case, 
for the stipulation for payment of 
compound interest is at an enhanced 
` rate and it is agreed on all hands that 
that .stipulation is a ‘stipulation by 
way of penalty whatever the exact 
meaning of the word “penalty” may be. 
Mr. Varadachari, the learned Advocate 
for the appellants, addressed to us a 
lengthy argument on the meaning of the word 
‘‘penalty” ins. 74, Contract Act. We think 
itis used in the sense of 2 secondary stipu- 
lation which provides forthe payment of 
an additional burden on default. It js 
said that all compound interest is payable 
only on default of payment. of interest and 
in that sense the stipulation for payment of 
com pound interest would always be penalty 
in the sense suggested above. This is not so. 
The parties may themselves contemplate 
at the time of the transection that there 
might be delaysin payment and in such 
cases compound inteiest at the same rate 
should be provided for and in such cases 
the theory on which all Courts have hi- 
therto proceeded is that compound interest 
at the same rateis not a penal term ina 
primary stipulation. On- account of the 
difficulty of expressing the idea of com- 
pound interestin vernacularthere may bea 
Dumber cf sentences in a document which 
may have the. appearance of a secondary 
stipulation. Where the rate is the same 
as a matter of construction the Court should 
properly construe the stipulation as to 
compound interest as a primary stipulation 
unless such a construction is impossible. 
Where therate isincreasedit is to be 
certainly regarded as penalty. It is un- 
necessary to discuss this question as tothe 
exact meaning of the terms “penalty” 
as itis agreed on all hands that the sti- 
pulations in these documents amount 
to stipulations by way of pena- 
lty within the meaning of the sec- 


tion of the Act. Ifso, it follows that the . 
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Court should award reasonable compensa- 
tion not exceeding the amount of vhe sti- 
pulation. This means that the Oourt 
sometimes may award tothe plaintiff the 
amount according to the secondary stipula- 
tion as a reasonable compensation. But of 
course it is not so bound to give. What 
the..Court shoild give depends on the 
actual circumstances of each case. Mr. Vara- 
dachariar contended before usthat in all 
such cases as this the Court should always 
award to the plaintiff compound interest at 
the original rate. While conceding that the 
Court may sometimes do so, we do not think it 
is safe to lay down any such inflexible rule 
of Jaw. There are undoubtedly case3: in 
which compound interest at the original 
rate has been awarded. One such case is 
the decision of myself and Jackson, J., in 
Muthu Chettiar v. Maruthainayagam Pillai 
(9). In that case the appellant contended 
for the compound interest at the enhanc- 
ed rate and he relied on the decision of the 
Privy Council in Sunder Koerv. Raisham 
arguing that even 
compound interest and also some enhanced 
rate of interest may be awarded. . 

In the Calcutta case there were two do- 
cuments. The first docament provided for 
payment of interest at 104 per cent. per 
annum every six monihs. In default of 
any one payment the interest is to carry 
compound interest at the rate of 18 per 
ceni. per annum. On a second defaultin 
the payment of interest the bond has to 
carry higher rate of interest namely 12 
per cent. the clause about compound inte- 
rest operating on such higher interest. 
The High Court and the Privy Council 
awarded interest on the bond at the rate 
of 12 percent but compound interest on it- 
at the rate of 104 per cent. i. e. the original 
rate. As I remarked in the decision in 
Muthu Chettiar v. Maruthainayagam Pil- 
lai (9), the documentsin the Calcutta case 
were very peculiar. They contained two 
separate stipulations by way of penalty 
on two defaults a circumstance which is 
unique in documents of this kind and it 
is very difficult to shake off the feeling 
that those stipulations to some extent in- 
fluenced the decisions of the Courts in that 
case. But whatever it may be the reason- 
ing and the actual decisions only show that 
the Courtshave awarded what they thought 
reasonable compensation in the circums- 
tances of that case and the expectations of 
the parties. No case lays down any rule of 
law that in cases like these compound in- 
terest at the original rate should be allowed, 
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The matter isin the discretion of the trial 
Court. 
be judicially exercised. 

Whether the. original rate was a rate low 
enough like 8, 9 or 10, it may be that:com- 
ptund interest at ihab rate may be reason- 
ably allowed but where the original? ;rate 
is high anything like 12: per cent. or.more 
one should be very cautious in. awarding 
compound interest at. the original rate. I 
make these remarks.merely as illustrative 
of my ideas and-I do not intend tolay down 
any rule oflawor any guiding principle 
intended to fetter the discretion of the first 
Courtsin dealing with such a matter. In this 
case, the Subordinate Judge has exercised 
the discretion and we do not see that he 
misdirected himself on any principle of 
lawin using his discretion. The Appellate 
Side Rules enable us to dispose of the case 
without answering the questions referred 
‘and without the necessity of sending the 
case back to the Divisional Bench, vide 
“x. 3 of the Appellate Side Rules. As we 
proceed to dispose of the case it is un- 
necessary to answer the second question 
also, 


While awarding simple interest, the Sub- 
ordinate Judge in para. 17 fof his judgment 
directed that Rs. 2,500 with corresponding 
interest should be deducted. This is errone- 
ous. At the time of these payments much 
more than the amounts paid was due to- 
wards interest to the creditor and the pay- 
ments should be credited towards interest 
only and as the interest itself does not 
carry interest on the decree of the Subordi- 
nateJudge there should be no counter- 
interest on these amounts. The counter- 
interest on Rs. 1,500 paid on May 23, 1914, 
at the rate of Re, 1-2-3 per cent. per mensem 
amounts on September 3, 1928, to 
Rs. 2,998-8-11, the counter interest on the 
sum of Rs, 1,000 paid on January 17, 1916, 
comes to Rs. 1,734-8-2 the total comes to 
Rs. 4,733-1-1. The sum mentioned by the 
Subordinate Judge as the total due on 
Seplember 3, 1928, would be Rs. 37,101-3-0. 
As the appellants, though they lost on the 
main point raised in the case, have still 
substantially succeeded by their appeal to 
the extent of Rs.4,000 odd, I direct each 
party to bear his own costs. This disposes 
of the appeal. 


There is a memorandum of objections by 
defendant No. 6. Defendant No. 6 pur- 
chased some of the mortgaged lands by a 


sale deed Ex. 8dated February 20, 1921, 


~ for Rs. 30,000. This amount was paid tọ- 
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wards certain mortgages executed by de- 
fendant No. 1 and decrees against defend- ` 
ant No. 1 in favour of one T. Srirama- 
murti; Ex, 2 dated September 19, 1909 
Ex. 3 dated October 9, 1911; Ex. 4 dated 
October 15, 1912; Ex. 5 dated November 21, 
1912 and Ex. 6 dated February 21, 1913, 
and two decrees obtained in O.S. No. 8 of 
1917 (Masulipatam Sub-Court) and No. 412 
of 1915 (Gudivada Court). This Srirama-: 
murti entered .into an agreement with de- 
fendants Nos. 1 and 2 and another that -he 


- would give a discharge of all his debts on 


payment of Rs. 45,000 on certain dates: 1de- 
Ex. 7 dated March 23, 1919. 


On that date Rs. 7,500 was paid. An- 
other Rs.7,500 wasto bepaid on April 26, 


“1919 and another Rs. 30,000 on or within 


November 30, 1919. These sums were paid 
in February, 1921 and his bonds and dec- 
rees were discharged. The first two 
amounts totalling Rs. 15,000 were raised 
by defendant No. 2 otherwise, but the sum 
of Rs. 30,000 was paid by defendant No. 4 
in pursuance of his sale deed, Ex. 8, Exs. 2 
and 3 contain endorsements on them dated 
February 20, 1921. According to these 
endorsements, the amount of Rs. 30,000 was 
paid towards Exs. 2, 3, 4, 9 and 6 and 
towards two decrees. Of these five mort- 
gages, Exs.2 and 3 are prior to plaintiff 
No. 1’s mortgages, Exs. A and B. Defend- 
ant No.6 now claims that in respect of 
such portion of the amount he paid as has 
gone in discharge of Exs. 2 and 3 he should 
be subrogated to the position of Srirama- 
murti and to this extent he is entitled to 
priority over plaintiff No. 1's mortgage, and 
the sale of the plaintiffs should be subject 
The Subordinate Judge 
dealt with this in para. 12. His conclusion 


“was that the amount due to defendants 


Nos. 3,10 to 14,6 and 8 cannot be ascer- 
tained for want of sufficient materials. The 
other defendants have not filed memoranda 
of objections. So faras defendant No.'6 | 
is concerned, we have goi all the five mort- 
gages which he has paid off and though 
the decrees are not available no priority 
is claimed in respect of them. So we have | 
got materials to dispose of this matter. We 
proceed to do so accordingly. The oral 
evidence of Sriramamurti as D, W. No. 3 
shows that at that time Rs. 70,000 was due 
to him and he accepted Rs. 45,000 in total 
discharge. Now we find with the help of 
the accounts furnished by the learned 
Advocates on both sides, on December 1, 
1919 a gum of Rs, 1,750 was due on Ex, 2 
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and a sum of Rs. 15,500 was due on 
Ex. 3: 

Now it is contended by the’ learned 
Advocate for defendant No. 6 that he should 
be subrogated to the benefit of the whole 
of these amounts as due on Exs. 2 and 
3 and only the balance after deducting 
these amounts from Rs. 30,000 should be 
regarded as having been paid towards 
the- other three mortgages and the two 
decrees. But it seems to me that this 
contention is not permissible. There is 
nothing to show that the amounts paid 
by defendant No. 6 were taken towards the 
full discharge of Exs. 2 and 3 and the 
balance only in discharge of the other debts. 
We must take it that all payments were 
made pro rata towards all the debts. 
Thus taking the proportions he must be 
taken to have paid Rs. 772 towards Ex. 2 
and Rs. 6,838 towards Ex. 3. The creditor 
condoned the interest up to February 20, 
1921. Defendant No. 6 would be entitled 
to recover the amount of Rs. 772 and 
Rs. 6,838 with further interest irom 
February 20, 1921, according to the terms 
of the bonds till payment with compound 
interest and any decree that the plaintiffs 
can obtain should be regarded as subject 
to the mortgages in- favour of defend- 
ant No. 6-for the amounts so due on 
Exs. 2 and3 so far asthe properties sold to 
defendant No. 6 are concerned. We accord- 
ingly pass a decree for sale subject to the 
mortgage amounts due to defendant No.6 
with interest. In the lower Court defend- 
ant No. 6 would be entitled to costs cal- 
culatedon Rs. 10,000 from the plaintiffs 
which would be the sum due to him at 
the time of the written statement. Inthe 
memorandum of objections he will be en- 
titled to costs calculated on Rs. 15,000 to 
be paid by the appellants. We direct that 
in selling the properties the properties 
purchased by defendant No. 6 should be sold 
if necessary after the other properties are sold 
to avoid the inconvenience of salesubject 
to mortgages. The plaintiffs at their op- 
tion may pay defendant No. 6 interest on 
both the amountsin respect of which pri- 
ority is allowed and ask for a sale for the 
total amount consisting of the amount due 
to him and the amount so paid. 

Time for redemption extended to six 
months from to-day. A fresh calculation 
will have to be made on this basis, t. e., 
the interest at the rate of Re. 1-2-3 up 
to the date fixed on the principal amount 
will be calculated. As to the order in 
which the properties ought to be sold the 
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questionof the expediency of selling the 
properties of defendants Nos. 7 and 8 after 
the properties (not purchased by defendants 
Nos. 6, 7 and 8) are sold will be considered 
by the-:lower Couris in execution. 

Anantakrishna Ayyar, J.—I agree. 
The suit was to recover money due on two 
hy pothecation bonds executed by defendant 
No. 1 iñ: favour of the plaintiffs. In my 
view thé provisions of the .two bonds are 
practically the saine-so far as the question 
under s. 74, Contract Act äs- concerned. It 
is thérefore enough to referto the terms 
of one of the bonds Ex. B. dated Novem- 
ber 23, 1912. Itis better to quote the 
terms of the bond: l 

“As the consideration amount of the bond has been 
received in cash in the aforesaid manner, 
I shall pay thesaid principal amount with interest 
thereon at Re. 1-0-3 per cent. per month by Novem- 
ber 23, 1912, I£ I fail to pay the same according to the 
due date, the interest of each year is to be added to 
the principal and the amount cf the principal and 
interest so accrued shall be paid by me with compound - 


interest at Re. 1-2-3 percent. per month with annual 
rests till the entire debt is discharged.” 


The lower Court held that s. 74, Contract ` 
Act, applied to the case and awarded to 
the plaintiff compensation by way of sim- 
ple interest at Re. 1-2-3 per cent per mensem 
from the end of first year to the date 
fixed by the decree for payment. The 
plaintiffs have preferred this appeal and 
their learned Advocate claims compound 
interest at Re. 1-0-3 percent. per mensem. 
Two questions have been referred for the 
decision of the Full Bench. It seems to 
me that the case is clearly covered by 
5." 14, Contract Act, and that allthat the 
plaintiffs would be en‘itled to receive is 
reasonable compensation. As this is the 
main question 1n the appeal itself, we re- 
solved to dispose of the appeal itself. 

The presentis not a case where the par- 
ties provided for one rate of interest for 
a particular time and for another rate, 
simple interest thereafterin respect of ihe 
principal amount as was the case in Sundar 
_Koer v. Rai Sham Krishan (3) nor is the 
present-acase where provision is made in 
“the bond that only arrears of interest 
should carry compound interest with yearly 
rests at a different rate, Sundar Koer v. Rai 
Sham Krishen (3) nor again is the present 
a case where compound interest at the ori- 
ginal rate was provided for in the docu- 
ment. So. far as s. 74 Contract Act, 
ig concerned it does not prohibit a 
primary contract to pay compound interest 
at a specified uniform rate. In some of 
the vernaculars there would seem to be no 
specific vernacular expression correspond- 


4 b 


Council in Sunder Koer v. Rai 
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ing to the English expression “compound 
interest,” end consequently the idea has to 
be expressed by a number of words or 
phrases, and “he Court will have to construe 
the contract in each case whether it provides 
or not in the first instance for compound 
interest at the agreed rate. To use the 
words of the Privy Council at p. T58* of 


Sunder Koer v. Rai Sham Krishen -(3): 


“Compound interest is in itself perfectly 
legal.” Provision for.payment of interest 
at a particular rate on arrears of interest 
wilh yearly rests, would prima facie not be 
penal either: See Sundar Koer v. Rai Sham 
Krishen (3). But, as already remarked, 
the present is a case where the provision 
is that the principal and interest were to 
be repaid at the expiry of one year from 
the date of the mortgage, the primary rate 
of interest being Re. 1-0-3; the further 
provision is made that in case of default of 
payment as aforesaid, compound interest 
and that at a higher rate, namely, at 
Re. 1-2-3, was to be charged from the 
date of default. The present case comes 
exactly within the decision of the Privy 
Sham 
Krishen (3), where their Lordships remarked 
at p. 158* as follows: 

“That compound interest at a rate exceeding the 


rate of interest on the principal money, being in 
excess of and outside the ordinary and ‘usual 


_ Stipulation, may well be regarded asin the nature 


of a penalty.” 

As the contract which has been broken 
in the present case contains a stipulation 
by way of penalty, (this in fact has been 
admitted by the learned Advocates) all that 


‘the plaintiffs would be entitled to receive from 


the defendant who has broken the ecntract 


‘would be ‘‘reasonable compensation not 


exceeding the amcunt so named or the 
penalty stipulated for.” The question 
therefore arises what is such reasonable 
compensation that should be awarded to 
the plaintiffs in this case. The lower 


Court after considering the circumstances 


of the case, awarded as compensation sim- 
ple interest at the rate of Re. 1-2-3 from 
the date of default. It has noticed seve- 
ral circumstances in the case, such as, 
that the suit mortgage bond was dated 
in 1911, the time for payment was 1912 
and the suit was instituted only in 1924 
and that the rate of interest provided for 
in the first instance is Re. 1-0-3. No 
doubt it is open to the Courts if, in their 


‘discretion they choose to doso, to award 


compound interest, hut at the same time 
it is also cpen to the Covrts to award 
~ *Pages of 340.—[Ed.] a ates 
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compensation by decreeing sinple interest 
at a rate not exceeding Re. 1-2-3. It was 
open to the parties in the prerent case to 
have primarily provided for compound 
Interest with annual rests at Re. 1-0-3, if 
that was their intention; but they have 
not done so. I am not now deciding for 
the first time what compensation be 
awarded tothe plaintiffs in this case. The 
lower Court has awarded compensation, 
and the question before the Appellate 
Court is whether the decision of the lower 
Court in that respect should be interfered 
with. Ordinarily, in such matters, an 
Appellate Court would not be inclined to- 


-interfere with the discretion exercised by 


the lower Court unless the lower Court’s 
decision was perverse or contrary to law 
or unless the Appellate Court is satisfied 
that the lower Court has committed some 
error of law or has failed to take into ac- 
count important circumstances appearing in 
the case. After considering all the cir- 
cumstances of this case, I am unable to 
say that the lower Court’s decision is 
open to any such objection. - 

I do not think it necessary to discuss 
the various decisions referred to by the 
learned Advocate for the appellants. After 
the amendment of s. 7', Contract Act, in 
1899, the decisions under the old section, 
that stipulation for inzreasel interest 
from the date of default wouldjnot ordinarily 
be stipulation by way of penalty, are no 
longer law, since the explanation to s. 74 
added in 1899 states thit: 


“a stipulation for increased interest from da'e of 
default may be a stipulation by way of penalty.” 


It is open to the Court in particular 
cases to award as compensation the higher 
rate of interest mentioned in the document 
from the date of default ifit should hold 
in the particuler circumstances that that 
would be the reasonable compensation that 
should be awarded to the plaintiff. We 
are not now concerned with the provisions 
of the Usurious Loans Act, or oiher similar 
enactments, but we are now: considering 
only the applicability of the 
provisions of s. 74, Contract Act. In 
the above view of the main questions aris- 
ing in this appeal it is not necessary to 
discuss separately the two questions refer- 
red to the Full Bench, nor give separate 
answers for the same. The Subordinate 


„Judge was however in error in decreeing 


counter interest on the three sums of Rs. 
1,00, Rs. 1,000 and Rs. 500 paid by the 
first defendant. When the said amounts 


were paid to the plaintiffs a larger amount 


1984 


was due to the plaintiffs as interest and 
two of these amounis were specifically paid 
towards interest. As the plaintiffs have 
not been awarded compound interest. it 
follows that the three sums aforesaid 
should be credited towards interest due 
to the plaintiffs' and the lower Court was 
in emor in allowing in favour of the 
defendant counter interest on those three 
amounts. The lower Courts decision 
should he modified accordingly in that 
respect. 5 

This disposes of the questions raised 
in the appeal by the plaintiffs. Defendant 
No. 6 has preferred a memorandum of 
objections claiming subrogation in respect 
of the amount of Rs. 30,000 paid by him 
as purchaser of some of the items included 
in the mortgage to the plaintiffs and also 
in a pricr mortgage executed by defendant 
No. 1 in favour of one T. Sriramamurthy. 
Ex. 7 is important in this connection, 
and I agree with my learned brother, Sir 
V. Ramesam, J, that defondant No. 6 
would be entitled to be subrogated only 
to the extent mentioned in his judgment. 
As the plaintifs have succeeded partly in 
this appeal, and having regard to all the 
circumstances, [ also agree to the order as 
to costs proposed by my learned brother. 

Cornish, J.—I think it would be in- 
expedient to attempt to formulate a ruleas 
we ale jnvited by the order of reference to 
do, the effect of which might be to fetter 
the discretionary power vested in the Coutt 
by 8. 74, Contract Act. Compound interest 
is, as their Lordships have said in Sundar 
Koer v. Rot Sham Krishen (3) perfectly 
legal. Nevertheless, it may amount to a 
penalty (vide Explanation tos. 74), and it 
will if, as appears from the case above 
mentioned, it is excessive or abnormal. 
Penalty has been defined as scmething 
which a debtor is to pay over and above 
his original liability as a punishment: per 
Luch, L. J., in Inre Nail Ex parte Burden, 
(14). Judged by this definition the stipula- 
tion in the mortgage bonds before us 
increasing the interest from 124 per cent. to 
134 per cent. compound interest in the event 
of default on the due date of payment was 
certainly in the nature of a penalty. The 
only ‘raison deire’ for the enhancement 
could be the imposition of a penalty. It 
follows that when the morigagee attempted 
to enforce thestipulation, all that the Court 
was concerned with under s. 74 was io decide 
what was the reasonable amount of com- 


M (.881) 16 Ch, D 673;29 W R 8:9; 44 L T 
J. 
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pensation that should be given for the 
mortgagor's breach of the contract. The 
Court is empowered by the section to award 
the full amount ofthe stipulated penalty, 
but not more, if it considers that the 
sum represents the right and reasonable 
measure of damages ‘There may be cases 
where it would be reasonable to allow 
the stipulated penaliy rate of compound 
interest and cases where it is unreasonable 
to allow that rate. No hard and fast 
rule can be laid down. The Court must 
decide what is a reasonable compensation 
according to the particular circumstances 
of the case. And when ithe Court has 
exercised its discretionary power judicially, 
that is to say, after a due consideration 
of all the matters in evidence before it, 


‘the Appellate Court ought not to interfere 


with its decision. For this reason I think 
ihat dealing with ths case as a Court of 
Appeal, we should dismiss the appeal, 
subject to the cor.ection of the lower 
Court’s judgment relating to counter in- 


terest. [ agree with the proposed order 
as to cosis. | 
A, Order accordingly. 





OUDH CHIEF COURT 
Criminal Appeal No. 403 of 1933 
October 12, 1933 = 
SRIVASTAVA AND ALLSOP, JJ. ` 
J ANGLI ~ APPELLANT 
VETSUS 
EMPEROR — RESPONDENT 
KEridence Act (I of 1872, s  26~ Confession to 
chaukidar afier arrest—Admissibutly of ~ Chaukidar, 
af a Poltce Officer. 
A confession made by a parson to a chaukzdar after 


his arrest is irrelevant as the chaukidaris a Police 
Officer, 


Cr. A. against the ordar of the Sessions 
Judge, Unao, dated September’8, 1933, 

Mr. Mustafa Raza, for the Appellant. 

Mr. G. H. Thomas, Government Advocate, 
for the Crown. ° 

Judgment.—This is an appeal instituted 
by Sundarand Jangli, who have been 
convicted by the learned Sessions Judge of 
Unao of the offence of murdering one Mus- 
ammat Milhana and bave each been sen- 
tenced to death under s. 302, Indian Penal 
Code. We have also before us the refer- 
ence of the learned Sessions Judge for 
the confirmation of the sentences passed 
upon the appellants. 


Musammat Mithana was a widow. Her 
deceased husband, Shankar was the brother 


476 


of the appellant Jangli. The suggestion 
made by the prosecution was that Sundar, 
appellant wanted to buy a house from 
Musammat Mithana and that she was un- 
willing to sell it at a price which he 
considered suitable. He consequently con- 
spired with Jangli tocommit the murder 
on the understanding that after the woman’s 
death Jangli, who would get possession of 
the house, would transfer it to him. 
Sundar was also anxious to get some of 
the woman's ornaments and Jangli was 
to get others. It is alleged that the two 
men enticed Musammat Mithana to a 
jungle near the village on the pretence 
of picking plums and Jangli murdered 
her when they got there. | 

It will be convenient to describe the 
course of events in chronological order 
as they appear from the evidence, Dularey 
(P. W. No. 8) has deposed that he was 
passing Jangli’s house on the evening of 
February 15,lastand he saw Jangli and 
Sundar sitting at the door of the house. 
Jangli’s mother was crying and saying 
“what have you done with the woman 
that she has not returned and what will 
happen to your life.” His suspicions were 
aroused and he went and told the mukhiya 
that the woman had not returned from 
the-jungle. Earlier in the day he had 
seen Sundar, Jangliand Musammat Mithana 
going towards the jungle. The mukhiya, 
Lalta Singh, has stated that Dularey 
gave him this information and that he 
asked Dularey to go and fetch Sundar 
and Jangli. Dularey returned and told 
him that he could not find the two men. 
The mukhiya then sent forthe chaukidar 
but he was also not at home that night. 
The chaukidar went to the mukhiya the 
next morning and both of them and 
Dularey went to the house of Sundar and 
Jangli but did not find them there. About 
half an hour later one Puran (P. W. No. 9) 
‘brought Sundar to the mukhtya’s house. 
This Puran has deposed that Sundar 
hades gone to him in hisfield that morning 
and had confessed to 
murder in company with Jangli. Lalta 
Singh has deposed that. Sundar repeated 
` the confession to him. They went and 
saw the body which Sundar pointed out 
and then went to Jangli’s house where 
they found him and arrested him, Jangli 
is said to have made a confession to 
Lalta Singhat the time, but the learned 
Sessions Judge has held that this confes- 
sion is irrelevant because it was made 


after Jangli had been arrested by the 
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chaukidar, who kas always been held by 
this Court to be Police Officer. 

We agree with the learned Sessions 
Judge upon this point. Puran has however 
stated that he was the first person to go 
into Jangli’s house and that Jangli who 
was hiding in a room told him before 
they went out thet he had helped Sundar 
to commit the murder. The statement tu 
Puran is sertainly admissible. The two 
appellants were sent to the Police Station 
where a report was made detailing all 
the circumstances.’ That was on February 
16. The next day, that is,on February 
17, Sundar made a confession which was 
recorded by a Magistrate. On February 
18, Jangli also made a confession which 
was recorded by the same Magistrate. 
Hach of the appellants tried in some 
measure to throw the blame of originat- 
ing the conspiracy upon the other but 
they both said that it was Jangli who 
had actualiy cut Musammeat Mithana's 
throat. There is no reason at all why we 
should think that Lalta Singh or Puran 
should have gone out of his way to invent 
a case against the appellants or to say 
that they have made confessions which they 
had not infact made. There also appears 
to beno reason why either of the appel- 
lants should not have been speaking the 
truth, 

As for the confessions before the Magis- 
trate we may say that we are convinced 
that they were voluntarily madeand as 
they aresupported and corroborated by 
the previous confessions made in the village 
we cannot find any reason for not relying 
upon them. If they had stood alone we 
might perhaps have been influenced by 
the fact that Sundar at least was sent 
back to the custody of the police after his 
statement had been recorded. It is very 
important that Magietrates should see that 
persons who confess are returned after 
their statements are recorded to the jail 
and not to the custody of the police. We 


mention this matter in passing buf in 


the circumstances of the present case, as 
the confessions made to the Magistrate 
were merely repetitions of those already 
made inthe village, we accept them with- 
out hesitation as being true. There is 
other corroborative evidence. Ib has been 
established that both appellants when they 
were takento the Police Station had blood- ` 
stained garments upon their persons. 
These garments were taken possession of 
by the Sub-Inspector and the reports of 
the Chemical Examiner and the Imperial 
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Serologist prove that they were stained 
with human blood. The appellants have 
not explained how the stains came tobe 
there. 
a strong piece of evidence against the 
appellants. There aretwo witnesses, namely 
Abdulla. (P. W.No. 10) and Bhoore (P. W. 
No. 11) who were the owners ofthe plum 
trees or had bought the fruit and who 
were in or near the jungle at the time 
woen the murder must have been com- 
mitted. They say that they saw the two 
appellants coming away from the direc- 
tion of the plum trees about that time. 
It has been pointed out that these witnesses 
in their statements to the police deposed 
that they had heard the screams of the 
woman and had seen the appellants 
Tunning away and it has been suggested 
that their evidence is not reliable. Even 
if we ignore the evidence of these wit- 
nesses, the other evidence produced is 
sufficient to justify the convictions but we 
may add that it does not seem to us that 
there is really any sufficient reason. for 
disbelieving the witnesses merely because 
they have apparently in the interests of 
the appellants whittled down the state- 
ments which they originally made. In 
support of the allegation that the murder 
was committed on account of Sundar’s 
desire to buy Musammat Mithana’s house 
we have the evidence of one Chunni 
(P. W. No. 13) who is married to Shankar's 
sister. He’ said that his sister-in-law 
Musammat Mithana had told him that 
Sundar wanted to buy her house for 
Rs. 12. He also deposed that Sundar 
asked him to intercede with Musammat 
Mithana. He did so, but she refused to 
‘dispose of the house for less than Rs. 25. 

Having takeninto consideration all the 
evidence in the case we are satisfied that 
the appellants were guilty. They are 
both comparatively young men, one being 
20 yearsof age andthe other 22, but the 
murder was deliberate and cruel and 
there are no extenuating circumstances 
which would justify us in reducing the 
sentences which the learned Sessions 
‘Judge has passed. The medical evidence 
shows thatthe woman’s throat had been 
cut. She had a wound five inches Jong 
and two inches wide right down to the 
‘spinal column. We may mention that it 
is suggested that the body was not 
“sufficiently identified before the doctor 
-who made the post mortem examination, 
-We find however that the doctor-has de- 
posed that it was identified by 
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a constable and that constable has 
said that. hs. received it from Sub- 


Inspector, Badri Bakhsh Singh while this 
Sub-Inspector has stated that he sent it 
for post morem examination in charge of 
the constable. There can be no doubt 
that the body which was found near the 
plum trees was the body which the doctor 
saw and we have not only the evidence 
of witnesses but also the statements of 
the appellants themselves that that body 
was the body of Musammat Mithana. 
"We find that there is no force in the 
appeal: We dismiss the appeal and con- 
firm the sentences of death passed by 
the learned Sessions Judge, These sen- 
tences will be carried out according to - 
law. l : 
N. | Appeal dismissed. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 3918 
of 1933 
November 30, 1933 — 
_ CURGENVEN AND PAKENHAM WALSH, JJ. 
THIRUMALA CHETTIAR— | 
PETITIONER 


- VETSUS 
CHELLAM PILLAI—Regsvronpent 

Madras Local Boards Act (XIV of 1920)—Hlection 
Rules, r. 1 (3)—Election  dispute—Decision of 
Commissioner—Power of High Court to issue writ of 
certiorari~Amendment of r.l (3), effect. of— 
Presentation of petition to Head Clerk, sufficiency 
of. - f ; 
An Election Commissioner in deciding a dispute 
relating toan election under the Madras Local 
Boards Act exercises functions ofa judicial character 
and a writ of certiorari would, therefore, under all 
ordinary principles, lie against an order made by him. 
Rex v. London County Council (1) and Shanmuga 
Mudaliar v. Subbaraya Mudaliar (1), referred 
to. 

The amended r. 1 (3) ofthe Madras Local Boards 
Rules does not exclude the jurisdiction of the High 
Court to issue a writ of certiorari. The amendment 
was intended only to exclude the revisional juris- 
diction of the High Court. Parthasaradhi Naitlu 
v. Koteswara Rao (3), referred to. [p. 478, col. 


A writ of certiorari is, however, of a purely 
discretionary character and only to be resorted to 
where the merits of the case call for it. -[zbid.] i 
The rule that an election petition shall be present- 
ed tc the Election Commissioner does not necessari- 
ly mean that the petition should be. placedin the 
hands of the Oommissioner himself. Where a 
petition was presented to the Head ` Olerk of the 
Commissioner ; : 
. Held, that the rule was sufficiently complied 


with. < 


` ©. M.P. praying that in the circumstances 
stated therein the High Court will be 
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pleased to issue an order calling for the 
records in O, P. No. 72 of 1932 on the file 
of the Court of the District Munsif of 
Ambasamudiam and directing the issue of 
a writ of certiorari vacating the order of 
the said Court of the District Munsif of 
Ambasamudram acting as Election Com- 
missioner dated July 19, 1933 and passed 
in the said O P., No. 72 of 1932 declaring 
the election of the petitioner herein void 
and directing a re-election in the said 
O. P. No. 72 of 1932 on his file. 

Mr. B. Sitaram Kao, for the Petitioner, 

Messrs. T. M, Krishnaswamy lyer and K, 
V. Ramachandra Ayer, for the Respon- 
dent. 

Judgment.—This is an application for 
a writ of certiorari to vacate the order of 
the District Munsif of Ambasamudram as 
Election Commissioner in O. P. No. 72 of 
1932 on his file. The order declared the 
election of the petitioner void and directed 
a re-election. 

We have heard some argument as to 
whether a writ of certiorari lies against 
the order of an Election Commissioner 
Mr. T. M. Krishnaswami Iyer has scarcely 
contested that on all ordinary principles 
such a writ would lie, the test of course 
being whether the officer against whose 
proceeding it is directed was acting in a 
judicial capacity. A construction of thit 
phrase which we think we may adopt here 
has been given by Scrutton, L. J. in Rex 
v. London County Council (1) where he 
cee enough ifthe tribunal in question is exercis- 
ing, after hearing evidence, jadicial functions in the 
sense that it has ‘to decide on evidence between a 
proposal and an opposition,’ | 
In the present case it is clear that the 
tribunal was exercising functions of a 
judicial character and indeed by r. 6 of 
the Local Board Rules for the decision of 
disputes it is provided that every election 
petition shall be enquired intoas nearly as 
may be in accordance with the procedure 
applicable under the Code of Civil Pro- 
cedure, 1908, to the trial of suits. The only 
case decided on this point i3 a decision of 
Bardswell, J., in Shanmuga Mudaliar v. 
Subbaraya Mudaliar (2). But the learned 
Judge was not there called upon to discuss 
whether a writ would lie. 

A more specific objection has been raised 


(1) (1931) 2K B 215: LOOLJ K B 760: 144L T 
464; 95 J P 8f; 29 L G R 232; 75 SJ138; 47 TL 
R 227, 

(2) 140 Ind. Oas 540; 63 M LJ 932; Ind. Rul: 
(1933) Mad, 21; 37 L W 162; A I R1933 Mad: 
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that the amended r. (3) of the Local Board 
Rules has been so framed as intentionally 
to exclude the jurisdiction of this Court to 
issue a writ. What appears to have 
happened is thatthe Full Bench ruling in 
Parthasaradht Naiduv. Koteswara Rao (3) 
held that an Election Commissioner was 
not a persona designata but a Court, so that 
the ordinary revisional procedure of this 
Court would have application. The amend- 
ment was evidently designed to exclude 
that jurisdiction. Butit has had no effect 
in altering the character of the inquiry 
which the Election Commissioner has to 
undertake or in making it any the less 
a proceeding ofa judicial character. And 
we think it is not arguable that the 
legislature can directly or indirectly 
deprive this Court of the jurisdictional 
powers which it has in the case of all such 
judicial proceedings, or indeed that any 
such result was contemplated by the amend- 
ment. Accordingly we think that a writ 
will lie in a case of this character. 

It isnot to be disputed however that it 
is of a purely discretionary character and 
only to be resorted to where the merits of 
the case call for it. We can find no such 
merits in the present instance. The first 
point raised is that the petition was present- 
ed not directly to the District Munsif in 
his capacity as Election Commissioner but 
to his Head Clerk. The rule certainly says 
that it shall be presented to the Election 
Commissioner but it does not, like for 
instance the Civil Procedure Code in the 
case of a plaint, require any intermediary 
for this purpose to be specially appointed 
by the Officer. There is no question that 
in the present case the petition reached 
the hands it was intended for and we think 
that the rule was sufficiently complied by so 
presenting it and that it would be too strict 
a construction to require that it should be 
placed in the hards of the District Munsif 
himself. The objection that the deposit of 
Rs. 20 which has to be made with the ap- 
plication, was not so made appears to be 
without any foundation because we find that 
it was tendered on the date of presenta- 
tion, June 11 and accepted on that date. 
It is lastly said that the learned Election 


- Commissioner has not recorded a definite 


finding upon the question whether the peti- 
tioner committed an offence described in 
r. 10 of the rules, viz., that he should have 


committed or abetted the commission of 


(3) 78 Ind. Cas. 9°; 47 M 369; 46MLJ 201; 
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any election offence falling under s. 58 of the 
Act.. The finding appears to be that in the 
case of three voters the present petitioner 
stated tothe Polling Officer that they were 
the real voters and this was found to be 
unirue, and the cases were found to be 
cases of false personation. The learned 
District Munsif has not stated this in very 
clear language but that undoubtedly is the 
finding at which he has arrived and we 
cannot interfere with it. 

The application is accordingly dismis- 
sed with costs. Vakil’s fee Rs. 100. 

A. Application dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2657 of 1925 
May 9, 1933 
Jar LAL AND ABDUL RASHID, JJ. 
Musammat SHIBBI—PLAINTIFF — 

APPELLANT 


VETSUS 


JODH SINGH—DEFENDANT—RESFONDANT 

Limitation Act (IX of 1996), Sch. I, Arts. 128, 129— 
Suit for share of property or matntenance—No prayer 
for declaration of right—Arircle 129, whether appli:s 
-—Prior unckastity and denial of right to maintenance, 
effect uf—Nature of right to maintenance, 

A suit by a widow for possession ofa share in 
cartain land left by her husband in lieu ofher 
maintenance or in the alternative for a cash allowance 
by way of maintenance is not governed by Art. 129 of 
the Limitation’ Act. Article 129 is intended to apply 
to cases where the status of a person on the basis of 
which maintenance is claimed is denied. 

Where in certain proceedings under s. 488, Crimi- 
nal Procedure Code, the husband had asserted that 
his wife was unchaste and the Magistrate had declined 
to grant har maintenance and in a subsequent suit 
for maintenance by the wife, it was contended that 
this denial by her husband of her right to mainten- 
ance made it incumbent on her toestablish her right 
within 12 years from the termination of the prior 
proceedings: 

Held, that the right to maintenance was a recur- 
ringright and would revive on cessation of unchastity 
and the suit was not time-barred and that the 
suit was governed by Art. 128. Satyabhama_ v. 
Keshavacharya (1) and Gopal Chandra Pal v. Kadam- 
chini Dassi (2), referred to. 

S: O. A. from the decree of the District 
Judge, Ambala, dated September 20, 1928, 
modifying that of the Senior Subordinate 
Judge, Ambala, dated February 27, 1928. 

Mr. Bishan Nath, for the Appellant. 


Mr. J. N. Aggarwal, for the Respondent. 


Jai Lal, J—Musammat Shibbi, widow 
of Gurdit Singh instituted a suit against 
her step-son Jodh Singh for possession of 
one-third share in certain land left by her 
husband in lieu of her maintenance or in 
the alternative for a cash allowance by way 
of maintenance. This suit was defended 
onthe grounds that it was barred by time, 
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that the plaintiff was not entitled to main- 
tenance because she was nat chaste, that 
the plaintiff had waived her rights and that 
her husband had deprived her of such 
rights. The Senior Subordinate Judge 
held that unchastity had not been establish- 
ed, that the suit was not barred by time, 
that their was no waiver by the plaintiff 
of her rights and that there was no other 
obstruction in her way to obtain a decree 
for maintenance. He fixed Rs. 400 per 
annum us the proper amount of maintenance 
for the plaintiff and granted a decree for 
the amount due to her at that rate from 
June, 1928. This amount was charged on 
property mentioned in the judgment and 
decree of the Senior Subordinate Judge. 
from this decree the defendant appealed 
to the District Judge and repeated the 
objections which he had raised in his de- 
fence in the trial Court and the plaintiff 
filed cross-objections in so far as the decree 
awarded her maintenance from June, 1928 
and claimed that she should have been 
given maintenance from the date of the 
death of her husband. 

An objection was raised before the Dis- 
trict Judge that the cross-objections were 
not maintaniable but was overruled. On 
the defendant’s appeal the District Judge 
held that the suit was barred by time by 
virtue of Art. 129 of the Indian Limitation 
Act and also of Art. 128. He, however, 
agreed with the trial Court that unchastity 
of the plaintiff had not been proved and 
that Rs. 400 per annum was- the proper 
amount of maintenance as fixed by the trial 
Court. At the same time he found thatthe 
defendant had already agreed to pay Rs. 10 
per mensem as maintenance to the plaintiff 
to which inspite of the question of limita- 
tion she was entitled. He accordingly re- 
duced the amount of maintenance to Rs. 10 
per mensem payable from June, 1928. 
Against this decree the plaintiff has lodged 
this appeal and the defendant has also filed 
an appeal so far as the decree for mainte- 
nance at Rs. 10 per mensem is concerned.- 

With regard to the defendant's appeal, 
it seems to me that the learned District 
Judge was in error when he granted a de- 
cree on the basis of the so-called admission 
by the defendant. A reference to the record 
shows that the defendant was examined asa 
witness and when he was cross-examined 
by the plaintiffs Counsel he said that if so 
ordered by the Courthe would be prepared 
to give Rs. 10 per mensem which was 
adequate for the maintenance of the plaint- 


40 
iff. He, however, did not abandon his 
objection to the right of the plaintiff to be 
maintained out of the estate of her husband 
or as to limitation. Under these circum- 
stances, in my opinion no decree on the so- 
called admission of the defendant should 
have been granted against him. 
As tothe appeal by the plaintiff I am of 
Opinion that ths view of the learned Dis- 
trict Judgethatthe suit was barred under 
Art. 129 of the Indian Limitation Act, is 
erroneous. In the first instance the plaint- 
iff has not expressly claimed any declara- 
tion of her right to be maintained out of 
the estate of her husband, on the other hand 
her claim is for possession of immovable 
property left by her husband or in the 
| alternative for maintenance in the form of 
cash allowance to be fixed by the Court. 
Secondly, the District Judge has held that 
Art. 129 operates as a barin the way of the 
plaintiff by virtue of certain proceedings 
under s. 488, Criminal Procedure Code which 
were taken by the plaintiff against her 
husband in the Court of a Magistrate. Those 
proceedings terminated on Feburary 25, 
1909 and as the husband had asserted that 
his wife was unchaste the Magistrate had 
declined to grant hermaintenance. It was 
contended before the learned District Judge 
and also before us that this denial by 
her husband of her rights to maintenance 
made it incumbent on her to establish her 
right within 12 years from February 
95 1909. The claim to maintain in such 
CASOS, however, is ‘a recurring right which 
may be in abeyance during the unchastity 
of the wife and may revive on the cessation 
of this disqualification. | There is authority 
in support of the proposition that it revives 
when the unchastity ceases, Satyabhama v. 
Keshavacherya (1). As remarked by the 
Calcutta High Court in Gopalchandra Pal 
y. Kadambini ‘Dassi\2) the cause of action 


for maintenance accrues from time to time - 


- according to the want and exigencies of the 
pérson entitled. o 
‘In this case the learned District Judge 
has found that the plaintiff was not unchaste 
at the t me when she instituted the suit at 
any 1ate. In fact -his finding is that she 
never was unchaste, ` 
‘Moreover it seems to me that Art. 129 is in- 
tended to apply to cases where the status of 
a person on the basis`of which maintenance 
` is claimed is denied. The article reads as 


follows :— 
’ “Bya Hindu for a declaration of his right to 


- (1) 22 Ind, Cas. 397; 3) M658; 18 ML T 28; 29 M 
J 87, 
4 (2) 73 Ind, Oas. 235; AI R 1924 Oal. 364. 
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‘msiatenance’, and the period provided :lis, 21 
yeirs from the date when the right is denied".~ -,, 

Raoji v. Bala (3) and Ratnamasari` `v. 
Akilandammal (4), cited by Mr. Jagan Nath 
on behalf of the respondent, do not appear 
to support him becauseit appears from an 
examination of these cases that the status 
of the respective plaintiffs had been denied 
and the suit in each case was inter alia to 
establish that status. 

In view of the above discussion, I am of 
opinion that this suit was not barred by 
time and was governed by Art. 128 of the 
Indian Limitation Act. 

I would, therefore, accept the appeal by 
the plaintiff and setting aside the decree 
of the- District Judge restore that of 
the Senior Subordinate Judge. This course 
ig necessary because the plaintiff in 
her grounds of appeal has not claimed that 
she is entitled to maintenance from the 
date of the death of her husband asshe 
had claimed in her plaint. She merely 
contested the finding of the District Judge 
that her suit was barred- by time. The 
appellant will get her costs throughout 
against the defendant-respondent. 

In view.of the above it necessarily follows 
ihat the defendant’s appeal becomes infruc- 
tuous but it must formally be accepted. No 
order as to costs of that appeal:. - 

. Abdul Rashid, J.—I agree.- 

N. Appeal accepted. 

(3) 15 B 135. Í . i 

(4) 26 M 2IL 13 MLJ? © > 
NAGPUR JUDICIAL COMMISSIONER'S 

i COURT 
Second Civil Appeal No. 21-B of 1930 
- November 4, 1933 ° 
PoLtock, A. J.C. 
AMBADAS —PuarintTirs—APPELLANT 
at versus 
WAMANRAO —DeErenpsnt 
`- — RESPONDENT 

Limitation. Act (IX of 1908), Sch. J,- Art. 116—~ 
‘Compensation for breach of contract,’ meaning of— 
Sale—Vendee granting lease--Ejectment of lessee by 
defendant — Suit by vendee for declaration of title 
— Finding that defendant was eniitled 10 
half share in field sola—Suit for recovery of excess 
paid by vendee—Cause of action, when arises— 
Vendor's covenant—Breach of covenant—Vendee's 
cause of action—Transjer of Properly Act (IV of 
1882), 5. 55 (2). "e 

The words “compensation for breach of contract” 
in Art. 116, Limitation Act, must be widely con- 
struedand where the suit is in substance a suit 
based ona registered document and it can be 
regarded as a suit for compensation for breach of 
a contract, then Art.116 must apply although the 
suit may come within some other Article of the 


r 
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Linitation Act. Tricomdas Cooverji Bhoja v 
Gopinath Jiu Thakur (1) and Lakhpat Koer v. Durga 
Prasad (2), relied on Ganapa Putta v. Hammad 
Sarba (3), Kashi Rao v Zabu (1), Bhawani Singh v. 
Girdhari (5), referred to. 

The plaintif alleged that in pursuance of a sale 
deed he was placed in possession and he granted 
a five years’ oral lease to another person who re- 
mained in possession untilhe wae ejected by the 
defendant. The plaintif then brought a suit 
against the defendant and his brother for a declara- 
tion of his titleto the property and for possession 
with effect from the date on which the lease he 
had granted was to expire. It was held; finally 
in this case, that the field belonged to the defend- 
ant and his brother jointlyand that as plaintif 
had already paid more than half the consideration 
for the whole field, he was entitled to possession 
of half a share without further payment, Then 
plaintiff brought a suit against the defendant for 
recovery of the amount he had paid in excess of 
the valueof half a share and interest thereon: 

Held, that Art. 116, Limitation Act, governed 
the case and that the plaintiff hadtwo causes of 
action, one arising when the lessee was ejected 
and the other arising when it was dezided thatthe 
defendant was entitled only to half a share and 
that the suit was in time, 

The vendor's covenant is two-fold, for a right to 
convey and for quiet enjoyment, and sothe vendee 
has two distinct causes of action in the event of a 
breachof the covenant Thecause of action ac- 
cruing from the breach of one part of the cove- 
nant will lapseifthe remedy is not sought with- 
in the statutory period, but that will not destroy 
any remedy to which the vendee may be entitled 
by reason of the breachof the other part of the 
covenant, Kashi Rao v. Zabu (4), followed. 


S. O. A: against the decree of the District 
Judge, Amraoti, in C. A. No. 79 of 1929, 


-dated ‘September 18, 1929, arising out of- 


the. C.S. No:312 of 1928, in the Court of the 
Sub-Judge,-. First Class, Darwha, dated 
January 25, 1929. 

Mr. M..R. Bobde, for the Appellant. 

Mr. T. J. Kedar, for the Respondent. 

Judgment.—On April 8, 1920, the defen- 
dant Wamanrao executed: aregistered sale 
deed of Survey No. 2-1 in mauza Chikni in 
the Darwha talug in favour of the plaintiff 
Ambadas. The plaintiff's case is that he 
was placed in possession and granted aod 
years’ oral lease to’ Vithu who remained 
in possession until he was ejected by 
Wamanrao on April 1i, 1921. Wamanrao 
alleges that he never parted with posses- 
sion as the consideration was not paid in 
‘full. Whatever may be the truth of these 
allegations, into which there has been no 
enquiry, Ambadas brought Civil Suit No. 78 
of 1923, in the Court of the. Subordinate 
Judge of the First Class, .Darwha, against 
Wamanrao and his lunatic brother Rangrao 
fora declaration of his title, to the field and 
for possession with effect from January 1926, 
when the lease which he had granted to 
Vithu was due toexpire. That Court held 
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that the field was the joint family property 
of Wamanrao and Rangrao, that Waman- 
rao was the manager and that the sale was 
without legal necessity and therefore, not 
binding on Rangrao’s share. The consider- 
ation for the sale, asset out inthesdle deed 
was Rs. 4,000, but the Court held that only 
Rs. 2,795-14-Ohad been paid. It decreed 
that the plaintiff on payment of the balance 
of Rs. 1,20-!-2-0. would be entitled to pos- 
session of a half share in the field with 
effect from January, 1926. On appeal the 
learned Additional District Judge held that 
as Ambadas had already paid more than 
half the consideration for the whole field, he 
was entitled to possession ofa half share 
without further payment. That decision 
was upheld by this Court in second ap- 
peal. 

` Ambadas brought the present suit against 
Wamanrao for the recovery of Rs. 795-14-0, 
which was the amount he had “paid in ex- 
cess of the value of the half ‘share and 
Rs. 286 as interest thereon. Both the lower 
Courts have held that the suit is barred by 
limitation. The learned District Judge 
was of opinion that, if Art. 97 applied, limi- 
tation ran from-the date ofthe filing of the 
written statement in Civil Suit No. 78 of 
1923 when Rangrao claimed to be in pos- 
session because he was entitled toa half 
share; and that, if Art. 116 applied, limita- 
tion ran from the date of the sale deed. 
Civil Suit No. 78 of 1923 was decided on 
September 15, 1925 and the present suit 
was filed on September 15, 1928. In view 
ofthe decision ofthe Privy Council in Tri- 
Gopinath Jiu 
Thakur (1), I thinkit is clear that Art, 116 
must apply. That appeal arose out of a suit 


-for the recovery of rent which was covered 


by the terms of Art. 115, but their Lord- 
ships held that the suit was governed by 
Art.116. The principle, as explained in 
Lakhpat Koer v. Durga Prasad (2), seems 
to be that the words ‘‘compensation for 
breach of a contract” contained in Art.«116 
must be widely construed and where the 
suit is in substance a sult based on a re- 
gistered document and it can be regarded 
as a suit for compensation for breach of a 
contract, then Art. 116 must apply although 
the suit may come within'some other article 
of the Limitation Act. There are similar deci- 


(1) 39 Ind, Cas. 156; 44 0 759; 1PLJ 262; 15 AL 
J 217; 25 Or. LI 279; 32 M L J 357: 21ML T 269; 
2 OW N577; (1917) M WN 393;5L W 645; 19 
Bom. L R 450; 44 IA 65 (P O.) a 

(2) 117 Ind, Cas 645; 8 Pat. 482; A I R 1929 Pat, 
388, 3 


t 
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Sions in Ganapa Putta v. Hammad Saiba (3), 
Kashi ‘Rao v. Gabu (4), Bhawani Singh 
v. Girdhart (5) and Chandrawatibar v. 
Valabdas (6). 

Under Art. 116 limitation begins io run 
from the date when limitation would have 
begun to run against a suit brought on a 
similar contract not registered. Ifthe ccr- 
tract had not been 1egistered, the Article ap- 
plicable would have been Ari. 97, and limita- 
tion under this Article begins torun from the 
date of the failure of the consideration. 
The decision of this Court in /firbhw v. 
Wazirbi (7) and Kashi Rao v. Zabu (4) are 
not precisely in point as the sales in those 
cases were void ab initio, whereas the esale 
inthe case now before me was merely void- 
able at the instance of Rangrao and was 
valid until avoided by him: See Bhawani 
Singh v. Girdhari (5). The judgments how- 
ever in Kashi Rao v. Zabu(4) contain a valu- 
able exposition of the principles applicable 
to this case, and I think the learned District 
Judge would probably have come to a 
different conclusion if that case had been 
published then. As pointed out by 
Niyogi, A. J. ©., ab -p.41*, by virtue of 
s. 090 (2)ofthe Transfer of Property Act, 
1882, every sale necessarily imports a cove- 
nant fortitle and quiet enjoyment. The 
covenantof quiet enjoyment was obviously 
broken when Vithu was ejected on April 
11, 1921, assuming the facts stated by the 
plaint tobe correct; but because this cove- 
nant was broken,the plaintiff was not ob- 
liged to treat the contract as rescinded. It 
was open to him to stand on his rights under 
the contract and to sue for a declaration of 
title and for possession, as he did. The co- 
venant for right to convey was broken when 
the contract was avoided atthe instance of 
Rangrao. I donot thinkthat the filing of 
a written statement by Rangrao claiming 
that he was entitled toa half share in the 
property was sufficient to start limitation 
running. The question whether there had 
beén a failure of consideration because 
Wamanrao had nocomplete title depended 
on whetherthe salé was made for legal 
necessity or not and that point was not de- 
cided until the suit was decided. Counsel 

(3) 89 Ind Cas. £9; 45 B 596; 27Bom.L R 637; A 
IR 1925 Bom, 440. 

(4) 136 Ind. Cas. 225; 28 N LR 31; 14NLJ 125;A4 
I R1932 Nag. d; Ind, Rul. (19382) Nag. 17. 

(5) 137 Ind, Cas, 61; AI R 1932 Nag. 3; Ind. Rul. 
(1932) Nag. 52, 


(6) 133 Ind. Cas. 76;A IR 1981Sind 141; 2581 
R 173; Ind, Rul.(193l)Sind 108. 
(7) 31 Ind. Oas. 788; JINLR 186. 


~ «Page of 28 N, L, R.—[Hd.] 
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for the respondent ia this Court has not 
urged that limitation began to run from the 
date of Rangrao’s written statement and 
the controversy has settled round the point 
whether limitation begantorun from the 
date of ejectment or from the date of the 
decision of the suit. As was pointed out by 
Niyogi, A. J. C., in Kashi Rao v. Zabu (4) 
at pp. 41 and 42*, the vendor's covenant is 
two-fold, for a right to convey and for 
quiet enjoyment and so the vendee has two 
distinct causes of action in ihe event of a 
breach of the covenant. The cause of action 
accruing from the breach of one part of the 
covenant will lapse if lhe 1emedy is not 
sought within the statutory period, but that 
willnot destroy any remedy to which the 
vendee may be entitled by reason of the 
breach ofthe other part of the covenant. 
In the present case Iam of opinion that 
Ambadas had two causes of action, one 
arising when Vithu was ejected on April 
11, 1921 and the other arising when it was 
decided on September 11, 1929, in Civil 
Suit No. 78 of 1923 that Wamanrao was 
entitled to a half share in the property that 
he had conveyed. Itis unnecessary to con- 
sider whether limitation would run from 
the date of the decision in the first Court 
or from the date of decision in the Appel- 
late Court. Itherefore, hold that the suit 
is not barred by limitation and remand it to ° 
the Court of first instance for trial on the 
merits. Costs in thisCourt and the lower 
Appellate Court will abide the result. A 
certificate for the refund of court-fee paid 
in this Court will issue. a 

N Case remanded. 


Pages of 28 N L R.—|Ed. 





PRIVY COUNCIL 
Appeal from the Calcutta High Court 
January 30,1934 
Lorp MACMILLAN, Lorp WRIGHT AND 
Ste GEORGE LOWNDES 
REVATI MOHAN DAS—APPELLANT 
VETSUS l 
JATINDRA MOHAN GHOSH AND 
OTHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1:08), s. E0—Suit 
against public Officer— Notice, uhen necessary — 
Mortgage by manager of estate appointed under s, 95, 
Bengal Tenancy Act (VIII of 1885)—Death of 
manager—Suit on mortgage against subsequent 
manager—Claim against manager not made personally 
—Notice under s. t0, necessity of—Clatm mot based 
on breach of contract— Applicability of s.&0 to suits 
in contract-- Distinction between suits tn contract and 
those not in contract—\Whether can be drawn. 
In the case ofa suit against a public Officer, it is 

only where the plaintiff complains of some act 
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purporting to have been done by him in his official 
capacity that noticeis enjoined under s. 80, Civil 
Procedure Code. [p. 483, col 1.) 

A mortgage upon an estate was executed by the 
common manager of the estate appointed under 
s. 95, Bengal Tenancy Act. On the death of the 
manager another manager was appointed and a 
third on his death. ‘lhe mortgagee filed a suit on 
his mortgage. It was contended that the manager 
was entitled totwo months’ previous notice of the 
suit under s. 80, Civil Procedure Code and that no 
such notice had been given: 

Held, (|) that the mortgage was not executed by 
the defendant manager but by a former manager 
and that the plaintitfdid not complain in any way 
of the execution of the mortgage; {ibid ] 

(2) that non-payment by thedefendant was not an 
“act purporting to be done by" the manager “in 
his oilicial capacity.” Mere omission to pay either 
interest or principal could not be said to bean act 
purporting to bedone by the manager in his official 
capacity. The mortgage imposed no personal liabili- 
ty upon the manager, but merely provided that if 
payment was not made, the mortgagee would be 
entitled to realize his dues by sale through the 
Court aad this was all that the plaintiff sought 
and although the manager for the time being 
had an option to pay in order to save the sale, 
failure to exercise an option wag not in any sense a 


breach of duty. The plaintiff made no claim 
against the defendant personally and he was there 
only as represeating theestate of which sale was 


sought and consequently the suit was not within the 
ambit of s. 89, Civil Procadure Code and no notice 
of suit was required. [ibid.| 

(3) Although a claim based ona breach of contract 
by a public officer may in many cases be sufficient 
to eatitle him to notice under s. 80, the omis- 
sion by the manager to pay off the mortgage was not 
such a breach. [ib74.1 

138 Ind. Cas. 4, reversed, 

No distinction can be made with regard tc the 
applicability ofs.80 between suits in contract and 
suits not in contract Bhagchand v. Secretary of 
State (1), applied. [p 484, col, 2.] 

Appeal against the judgment of the 
Calcutta High Court dated August 31, 


1931, reported as 138 Ind. Cas. 4. 


Messrs. A. `M. Dunne, K. C., W. 
Wallach, for the Appellant. j 
Messrs. DeGruyther, K. 0, J. M. 


Parikh, for the Respondents. 

Sir George Lowndes.—The appellant 
in this caseis the mortgagee under a mort- 
gage for Rs. 30,00) and interest, dated 
January 19,1916, upon an estate known as 
Taluk Raj Narain Sen. The mortgage was 
executed by one Raj Mohan Guha, who was 
thenthe common manager of the estate, 
appointed under s. 95 of the Bengal Ten- 
ancy Act, 1885. It was duly sanctioned by 
the local Court and there is now no dis- 
pute as to its validity or as to the amount 
due under it. The mortgage debt was 
repayable in January, 1931. Raj Mohan 
Guha was then dead, and one Harihar 
Ghosh had beén appointed in his place, but 
the affairs of the estate being involved, he 
was unable to redeem the security, though 
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he seems tohave made some payments on 
account, Hedied in September, 1926 and 
his son, the first respondent, was appointed 
manager in his place. On December 17 of 
the same year, the appellant instituted a 
suit on his mortgage in the Court of the 
Subordinate Judge of Dacca, claiming the 
usual relief. The defendants to the suit 
were the manager and a large body of 
persons interested in the estate. Their 
Lordships note that the repeated recital of 
their names at length occupies about one- 
quarter of the printed record, an expense 
which they think might well have been 
avoided, 

The Subordinate Judge on November 
28, 1927, passed a preliminary mortgage 
decree in favour of the appellant and on 
January 4, 1928, a final decree for sale of 
the estate properties in discharge of the 
mortgage debt. 

The manager and one of the other defend- 
ants, who isthe 3rd respondent before the 
Board, appealed to the High Court. The 
two appeals were heard together, and on 
August 31,1931, the decrees of the Sub- 
ordinate Judge were set aside and the suit 
dismissed, the ground of reversal being 
that the manager was entitled to two 
months’ previous notice of the suit under 
s. 80 of the Civil Procedure Code, and no 
such notice had been given, 

The mortgagee-plaintiff has now appealed 
to His Majesty in Council, contending that 
the section referred to has no application 
to his suit and that no notice was necessary. 
The manager alone has appeared in sup- 
port of the High Court decree and the only’ 
question raised is that of notice. : 

Section 80 of the Civil Procedure Code ig 
as follows :— 

“No suit shall be instituted against the Secretary 
of Stats for India in Council, or against a public 
officer in respect of any act purporting to be done by 
such public officer in his official capacity, until the 
expiration of two months next after notice in writing 
has been, in the case of the Secretary of State in 
Council, delivered to, or left at the office’ ofa Secrb- 
tary to the Local Government or the Collector of the 
district, and, in the case of a public officer, delivered 
tohim or left at his office, stating the cause of 
ection, the name, description -and place of residence 
of the plaintiff and the relief which he claims; and the’ 


plaint shall contain a statement that such a notic 
has been so delivered or left." 


Assuming for the purposes of this ap-- 
peal that the common manager of an estate 
appointed under s. 95 of the Bengal ‘Tenancy 
Act is a public officer within the meaning 
of the section—a proposition which is dis- 
puted by the appellant—their Lordships 
think that the decision of the High Court 


484 N 
was wrong, and that ho notice of suit was 
required. 

Inthe case ofa suit against a public 
officer it is only where the plaintiff com- 
plains of some act purporting 10 have been 
done by him in his official capacity that 
notice is enjoined. Counsel for the first 
respondent contends that this condition was 
satisfied by the execution of the mortgage, 
or, alternatively, by the failure to pay off 
the mortgage. In their Lordships’ -opinion 
neither branch of this contention is suff- 
cient to bring the section into play in the 
present case. 


On the first branch it is sufficient to 
point out that the mortgage was not exe- 
cuted by the first respondent, but by a 
former manager, and that the appellant 
does not complain in any way of the execu- 
tion of the mortgage. This contention 
does not seem to have been raised in the 
High Court, 


On the alternative contention their Lord- 
ships are unable to hold that non-payment 
by the first respondent is an “act purport- 
ing to be done by” the manager “in his 
official capacity.” Under the general defi- 
nitions contained in s. 3 of the General 
Clauses Act, 1897,an “act” might include 
an illegal omission, but there clearly was 
no illegal omissionin the present case. It 
is also difficult to see how mere omission to 
pay either interest or principal could be an 
act purporting to be done by the manager 
in ‘his official capacity. The mortgage 
imposed no personal liability upon the 
manager, but merely provided that if pay- 
ment was not made the mortgagee would 
be entitled to realize his dues by sale 
through the Court, and this was all that the 
appellant sought by his suit. The manager 
for the time being no doubt had an option 
to pay in order to save the sale, but failure 
toeexercise an option is not in any sense a 
breach of duty. The appellant made no 
claim against the first respondent personally. 
He was there only as representing the 
estate of which the sale was sought. In 
their Lordships’ opinion, such a suit is not 
within the ambit ofs. 80 and no notice of 
suit was required. 


The learned Subordinate Judge held 
that the section had no application to suits 
in contract, and his dictum was rightly 
repelled by Mukerji, J., who delivered the 
judgment of the High Court. Having 
regard to the decision of this Board in 
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Bhagchand v. The Secrêlary of State (1), 
their Lordships think that no such dis- 
tinction is possible. The learned High 
Court Judges, however, seem to have 
regarded the suit as based on a breach of 
contract, which they thought would be an 
“act” within the contemplation of the sec- 
tion. Their Lordships do not suggest that 
a claim based upon a breach of contract 
by a public officer may not in many cases 
be sufficient to entitle him to notice under 
the section, but they are unable, for the 
reasons already given, to agree with the 
learned Judges that the omission by the: 
first respondent to pay off the mortgage was 
such a breach. 

It is unnecessary for their Lordships. to 
discuss the other auestions dealt with in 
the judgments of the Courts below, nor do 
they think that anything would be gained 
by areference to the numerous English 
cases which were there cited, They were 
decided under various Acts passed-in this 
country forthe protection of public autho- 
rities, which are not in pari materia with 
the section of the Indian Code. 

For the reasons given their Lordships 
think that the appeal should be allowed; 
that the two decizes of the High Court 
dated August 3', 1931, should be set aside 
and the two decrees of the Subordinate 
Judge, dated respectively November 28, 
1927 and January 4, 1928, restored; and 
they will humbly advise His Majesty 
accordingly. The costs of the appellant in 
the High Court and before the Board must 
be paid by the first and third respondents. 

N. Appeal allowed. 
Solicitors for the Appellant—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents —Messrs. 


Stanley Johnson & Allen. 

(1) lu4 Ind. Oas 257; f4 I A335; 53 ML J8l; 
A 1 R1927 PO 178; 25 ALJ 641; 29Bom.L R 
1227; (1927) M W N56'; 460 L J176. 1 Luck, 
Cas. 291; 51 B 725; 32 O W N 61;26 L W 809 
(P 0). 


LAHORE HIGH COURT 

Second Civil Appeal No. 377 of 1927 
January 4, 1933 
DALT? SINGH, J. 

BHOLA— DEFENDANT—APPELLANT 

VETSUS 
SHEO CHAND AND ANOTHER—PLAINTIF#S 

— RESPONDENTS. 

Civil Procedure Coce (Act V of 1808), s. 11,0. 
II, r. 2—Res judicata between co-plaintiffs—Es- 
o II, r. 2, applies only to plaint- 
ifs. 
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Order II, r. 2, Civil Procedure Oode, can apply 
only to plaintiffs. The rule cannot apply to defend- 
ants at all. 

Before there canbe any res judicata between co- 
plaintifs there must have been a conflict betweea 
them. That conflict should have been necessary for 
the. decision of the previous case and an actual 
decision should have been given. Munni Bibi-v. 
Tirloki Nath (1) and Kishen Pershad v. Durga 
Pershad (2), relied on. 


S..C. A. from a decree ofthe Senior Sub- 
ordinate Judge, with enhanced appellate 
powers, Rohtak, dated October 12, 1926, 
reversing that of the Subordinate Judge, 
Fourth Class, Jhajjar (District ` Rohtak), 
dated March 29, 1926. 


_ Mr. Shamair Chand, for the Appellant. 
Mr. M. C. Mahajan, for the Respon- 
dents. 


Judgment.—The facts of the case are 
fully given in my judgment dated June 8, 
1927, in which Iheld that the plaintiffs 
were estopped from raising the question of 
the title of Musammat Ladho as against the 
present defendants. 
setaside by the Letters Patent Bench on 
April 19, 1932 and the case has been 
sent back to me for disposal on the other 
points. 

The judgment of the learned Senior Sub- 
ordinate Judge held that as the defendants’ 
decree for possession was not lawfully 
executed within three years, they could not 
now claim theland in dispute. This may 
or may not be correct but itis not the point 
in issue, forthe question is whether the 
plaintifs have established their title to the 
Jand or their right to retain exclusive 
possession of it in partition. The learned 
Senior Subordinate Judge also held that 
O. II, r. 2, sub-cl. (3), Civil Procedure Code, 
stood in the way of the defendants. As 
regards that, it is sufficient to say that 
O. II, r. 2 (3), Civil Procedure Code, could 
not apply evenif the present defendants 
were plaintiffs. Nor do Isee that any other 
clause of O. II, r. 2, applies. Secondly, 
O. I, r. 2, Civil Procedure Code, cannot 
apply to defendants at all and can only 
apply to plaintiffs. This being the position, 
the learned Counsel for the appellants has 
further contended that the suitis barred by 
the rule of resjudicata. His contention is 
that a declaration was obtained in a repre- 
sentative suit, that Musammat Ladho had 
no title to the property of Har Dayal. This 
decision binds all the proprietors and 
Musammat Ladho. The plaintiffs are 
members of the proprietory body and also 
claim title from Musammat Ladho. Hence 
the question is barred by the rule of res 
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judicata, for in the previous suit it was held 
that Musammat Ladho had no title. The 
position is certainly curious. The plaintiffs 
in one capacity claim under the plaintiffs 
in the previous suit, because that suit was a 


representative suit, and by virtue of 
expl. 6 to s. 11 of the Civil Procedure 
Code. They also represent in another 


capacity the title of Musammat Ladho, 
defendant in the previous suit, for they 
claim to be alienees from Musammat Ladho 
in an alienation which took place prior to 
the previous suit. AS representatives of 
Musammat Ladho being alienees prior to the 
previous suit I do not see how they can be 
held bound by the decision. As representa- 
tives of persons claiming under the plaintiffs 
in the prior suit, their position is that of co- 
plaintiffs and before there can be any 
res judicata between cc-plaintifis there must 
have beena conflict between them. That 
conflict should have been necessary for the 
decision of the previous case and an actual 
decision should have been given: See Mumir 
Bibi v. Tirloki Nath (1) and Krishan 
Pershad v. Durga Pershad (2). Tam unable, 
therefore, to hold that they are bound as 
representatives of the proprietors or as 
members of the proprietary body. The 
result is certainly curious as remarked and 
it may be that I have not fully appreciated 
the point, but the Letters Patent Bench have 
held that there is no estoppel and I am 
unable to see that there is any res 
judicata. 

The result is that the appeal is accepted 
and the case returned to the trial Court for 
disposal of the first issue arising in the case, 
namely, whether the plaintiffs are the 


rightful owners of the land in dispute and 


the land is consequently not liable to parti- 
tion as joint land. The onus of this issue 
was placed on the plaintifs. There was 
considerable confusion asto the law appli- 
cable and it seemsto me onlyright in the 
circumstances that both parties should be 
given a chance of leading evidence upon 
this issue. The learned Counsel for the 
respondents contends that the suit was also 
one based ona possessory title. He further 
contends that now the plaintiffs can prove 
adverse possession, though it was not pleaded 
originally. It will be for the Court to decide 


(1) 182 Ind. Cas. 598; 53 A 103;'A TR193t P O 
114; (1931) A L F453; 35 O W N 661; 5S30L I 
552; 33 Bom. L R 979; Ind. Rul. (1931) P O 182 
(1931) M W N 742; 61 ML J 196; 34 L W 459; 58 I 
A 158 (PO). 

(2) 133 Ind. Oas 721: ATR 193L P O 231; 8 O 
WN 973; Ind. Rul. (1931) P O 257; 3t LW 43); 35 
OW N 1217; 61 M L J 415 (P 0), 
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whether the suit is also based on a possessory 
title and whether the plaintiffs can now 
` plead adverse possessionjand if they can do 
go whether by evidence led they have 
established adverse possession for -the 
necessary. period. The parties will be 
entitled to lead evidence onthe question of 
adverse possession also. Costs hereto 
incurred will be costs in the cause. 


~ 


N Appeal accepted. 


res 


PRIVY COUNCIL 
- Appeal: from the Patna High Court 
, - February 2, 1934 - 
- Logn Tomin, Lorp RUSSELL oF 
KILLOWEN AND SIR LANCELCT SANDERSON 
KAMTA SINGH AND OTHERS— 
APPELLANTS 


VErSUS 
CHATURBHUd SINGH AND OTHERS 
— RESPONDENTS. ` 

_ Transfer of Property Act (IV of 1882), s 59— 
Mortgage—Suit for contribuiion—Plaintiffs owning 
ane property subject, with property of other persons, 
to a cummon mortgage—Proof of mortgage affecting 
their lands and lands of defendants—Necessity of— 
Mortgage relied on for sum above Rs. 100— Registra- 
tion, if essential—Verbal agreement modifying terms 
of mortgage— Admissibility of. , 

Where persons who, owning one property subject, 
-with property of other persons, to a common mort- 
gage, have paidoff the mortgage and areentitled 
to call on the owners of the other property to bear 
their proper proportion of the burden, it is essential 
for them to allege and prove a mortgage affecting 
both their lands and also the lands of the defendants. 
When the mortgage relied on is to secure more than 
Rs. 1€0, s. 59, Transfer of Property Act, applies and 
the mortgage cannot be proved unless it ke in 
writing and duly registered. 

Where the plaintiffs allege that the’terms of the se- 
curity are to be found not in the mortgage deed but in 
that deed as modified by a verbal agreement subse- 
quently made and the defendants admit a modification 
by verbal agreement but attribute to the verbal agree- 
ment an effect different from that alleged by the defen- 

dants, having regard to s 59, Transfer of Prop- 
erty Act, the plaintifis cannot prove their allegations 
as to security abal), [p. 4:7, col $; p,488, col } | 

Where the plaintifis admit that the irunsacticn was 
not governed by the registered mortgage deed alone 
if would be inadmissible to allow them, when they 
have failed to prove the transaction alleged, to set 
up the registered mortgage deed unmodified as being 

-the instrument which alone governs the relations 
between the parties [p. 488, col 1.] 


Messrs. W. H. Upjohn, &.0., W. Wallach 
for the Appellants. 
Messrs, L. DeGruyther, K.C., J.M. Parikh 
for ihe Respondents. 
.Lord Tomlin.— This is an appeal in a 
suit ın which the purchasers of part of the 
lands comprised in a mortgage having 
bought subject to the mortgage and having 
paid off the mortgage debt, claim con- 
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tribution from persons owning other. parts 
of thelands subject to such mortgage. 

The appellants before their Lordships 
are the plaintiffs in the suit seeking con- 
tribution, while such of the respondents as 
are represenied before their Lordships 
(hereafter referred to.2s the respondents) 
are the persons from whom contributiom'is 
claimed. . ; i 

The suit was begun in the Coutt of ‘the 
Subordinate Judge of Mongayr and was 
taken on appeal to the ‘High Court of 
of Judicature at Patna. In both Courts 
below the appellants failed. 

The history of the case begins with a 
mortgage datea December “6, 1905, 
made by oron behalf of a joint Hindu 
family of part of the raiyati holding of 
such family containing about 404 acres, 
and also of shares in certain proprietary 
lands. i m S 

The mortgage deed was expressed to be 
for an advance of Rs. 35,000 and was 
framed so as to cansist of (1) an usafrac- 
tuary mortgage in lieu of interest for a 
term of nine years of 178 acres described 
in the first schedule to the mortgage, being 
part of the raiyati holding of the family,. 
and (2) a mortgage of the 175 acres describ- 
ed in the first schedule and also of shares 
in certain proprietary lands described in 
ihe second schedule as security for 
all the monies, principal and otherwise, 
owing under the mortgage. 

The mortgage deed was duly registered 
within a day or two of its execution, but 
full effect was never given to it. It is 
admitted by both parties that as the result 


of a verbal agreement entered into 
between the mortgagors. and morig- 
agees about the time at which the 


deed was registered, the mortgagees adv- 
anced Rs. 14,000 only of the Rs. 35,000 
mentioned in the deed and were put into 
usufructuary possession of 70 acres only of 
the 175 acres mentioned in the deed, 
Thereis a conflict between them as to 
whether cs the result of the verbal agree- 
ment the remainder of the 175 acres of which 
usufructuary possession in lieu of interest 
-was not given were excluded wholly from 
-the mortgage so asto cease to be any part 
_of the security. l 
Between the date of the mortgage deed 
and December, 1915, the mortgagors sold 
to.the respondents some 316 acres out of the 
total raiyati holding of 454 acres. It is 
not disputed that some part of those 316 
acres was included in the 175 acres menticn- 
ed in the mortgage deed, but no part of them 
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appears to have been included in the 70 
acres of which usufructuary possession was 
given to the mortgagees. 

The sale to the respondents was not 
expressed to be subject to any mortgage, 
but the conveyance to them contained a 
declaration to the effect that the title of the 
vendors was free from any flaw or defect, 
and also a covenant by the vendors to make 
good any loss should the title prove 
defective, 

On December 2, 1915, the mortgagors 
sold and conveyed a further 61 acres of the 
rawati holding of 454 acres to certain 
persons (hereafter referred to as Harbans). 

These 6l acres or some parts of them 
‘were included in the 70 acres of which 
usufructuary possession had been given to 
the mortgagees. 

[n the conveyance to Harbans the con- 
sideration was expressed to be Rs. 18,932. 
Of this sum Rs. 1,932 were expressed to 
have been paid tothe mortgagors, but the 
mortgagors were stated to have “kept in 
deposit” with Harbans Rs. 17,000, the 
balance of the consideration, for payment 
as to Rs. 3,000 of a certain mortgage debt 
‘of that amount, with which this case is not 
concerned, and as to Rs. 14,000 with pay- 
ment. of the amount advanced onthe mort- 
gage created in December, 1905. 

In 1916 the Revenue authorities, not having 
been paid the rent payable in respect of 
the raiyati holding or some part of it, 
issued a certificate for the recovery there- 
of under the provisions of the Public 
eo Recovery Act (Bengal Act II of 
1895), . 

In the result 137 acres of the raiyati 
holding including the 61 acres purzhased 
by Harbans but not including any of the 
316 acres purchased by the respondents, 
were put up for sale by the Revenue au- 
thorities, and the right, title and interest 
of the mortgagors and Harbans therein 
were sold to and purchased by the ap- 
pellants. 

In the Courts below there are concur- 
rent findings (for the support of which 
there was in their Lordships’ opinion evi- 
dence) that the purchase was made by 
the appellants as benamidars of Harbans. 
These findings should not in their Lord- 
ships’ judgment be disturbed, though in 
the view which their Lordships take of the 
case they become immaterial. 

Subsequently the appellants paid off 
the mortgage debt of Rs. 14,000 and com- 
menced this suit to recover contribution 
from the respondents, ; 
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In their ‘plaint the appellants set out 
the mortgage deed of December 6, 1905 
and then in para..5, alleged in effect that 
according to an amicable setttement ef- 
fected between the mortgagor and mort- 
gagees the sum of Rs. 14,000 only was paid 
by the mortgagees ouc of Rs. 35,000 
mentioned in the deed and that instead 
of 175 acres only 70 acres came into the 
possession of the mortgagees, but that 
the other stipulations of the mortgage 
deed remained intact. 

The respondents in their written state- 
ment in effect alleged that the fresh ag- 
reement between the parties took out of 
the mortgage for all purposes all the 
rawati land except the 70 acres of which 
usufructuary possession was given to the 
morigagees. 

A number of matters have been consider- 
ed and adjudicated upon by the Courts be- 
low which in the view their Lordships take 
of this case do not demand consideration 
and apon these matters therefore their Lord- 
ships must not be taken to indicate any 
opinion. 

In their Lordships’ judgment the ans- 
wer to this appeal isto be found ins.59 
of the Transfer of Property Act, which is 
in the following terms: 

“Where the principal money secured is one hundred 
rupses or upwards, a mortgage can be effected only 
by a registered instrument signed by the mortga- 
gor and attested by at least two witnesses. 

Where the principal money secured is less than 
one hundred rupees, a mortgage may be effected either 
by an instrument signed and attested as aforesaid, 
or (except in the case of a simple mortgage) by 
delivery of the property. 

Nothing in this section shall be deemed to render 
invalid mortgages made in the towns of Calcutta, 
Madras, Bombay, Karachi and Rangoon, by delivery 
to a creditor or his agent of documents of title to 
immovable property, with intent to create a security 
thereon.” f 

The appellants are suing as persons 
who, owaing one property subject, with 
property of other persons, to. a. common 
mortgage have paid off the mortgage and 
are entitled to call on the owners of the 
other property to bear their proper pro- 
portion of the burden. It is therefore 
essential for them to allege and' prove a 
mortgage affecting both their lands and 
also the lands of the respondents. 

As the mortgage relied on is alleged to 
have been to secure Rs. 14,000, the section 
which has been cited applies and the 
mortgage cannot be proved unlessit be 
in writing and duly registered. 

In fact, the appellants allege that the 
terms of the security are to be found 
not in the deed of December 6, 1905, but, 
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in that deed as modified by a verbal ar- 
rangement subsequently made. The res- 
pondents admit a modification by verbal 
agreement, but attribute to the verbal 
agreement an effect different from that 
alleged by the appellants. Here is the 
mischief which apparently the statute 
seeks to prevent. Having regard to the 
statute the appellants cannot, in their 
Lordships’ opinion, prove their allegations 
as tothe security at all. 

Moreover, as the appellants admit that 
the transaction was not governed by the 
registered mortgage deed alone, it would 
be inadmissible to allow them, when Lhey 
have failed to prove the transaction al- 
leged, to set up the registered mortgage 
deed unmodified as being the instrument 
which alone governs the relations between 
-the parties. 

For the reasons which have been indi- 
cated and without expressing any opinion 
upon the other matters dealt with in the 
Courts below, their Lordships are of opin- 
ion that this appeal fails and ought to 
be dismissed, and they will humbly ad- 
vise His Majesty accordingly. 

The costs of the respondents who ap- 
peared in the appeal must be paid by 
the appellants. 

N. Appeal dismissed. 

Solicitors for the Appellants: — Messrs. 
W. W. Box & Co. 

Solicitors for the Respondents :—Messrs. 
Watkins & Hunter. 


MADRAS HIGH. COURT 
Second Civil Appeal No. 1631 of 1928 
December 13, 1932 
KRISHNAN PANDALATI, J. 
KODUKULLA KAMAYYA ANDANOTAER— 
PLAINTIFFS—A PPELLANTS 
versus 


KODUKULLA CHINA SOORANNA 


AND OTHERS — DEFENDANTS —RESPONDENTS 

Hindu Law—Adoption by widew—Consent of 
sepindas—Refusal of consent on improper motives— 
Validity of adoption—Adoption after performance 
of upanayanam—Validity— Usage among Andhra 
Brahmins. 

Under the Hindu Law it is highly improper for a 
sapinda to refuse consent to an adoption by a widow on 
the mere ground that his reversionary interests would 
be adversely affected by the adoption. 

Where a sapinda has refused to give consent on 
such an improper ground itis not open to him to 
attack the adoption for want of his consent because 
the name ofthe boytu be adopted was not mention- 
ed to him when his consent was asked for. Ganesa 

Rathnamaiyer v. Gopala Rathnamatyer (1), Venkata- 
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rama Rajuv. Papamma (2) and Krishna Rao v. Raja 
of Pittepur (3), referred to 

Under the Hindu Law where the adoptor and the 
adoptee are ofthe same gotra the perfermance of 
the upanayana of the adoptee is no bar to the 
adoption; andthis rule applies tothe Brahmins 
of Andhra Districts also inthe absence of anything 
to show that there is a custom amongst them to the 
contrary Vtraraghava v. Ramalinga (4), applied, 
Pichinvayyan v. Subbayyan(5)and “Prayagh Ven- 
kanna v. Lakshmi (6), referred to. 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Vizagapatam 
in A. S. No.31 of 1928 (A. S. No. 292 of 
1927 on the file of the District Court, 
Vizapagatam) preferred against the decree 
of the Court of the District Munsif of 
Paravatipur in O. S. No. 69 of 1926. 

Mr. Y. Suryanarayana, for the Appellant. 

Mr. P. Somasundram, for the Respon- 
dents. 

Judgment.—The parties are Velnadi 
Brahmins of the Andhra country. The 
3rd defendant the widow of one Lakshmi- 
nar yana Bhakta adopted the 2nd defend- 
ant? the son of the lst defendant, her hus- 
band’s first cousin (paternal uncle’s son). The 
plaintiff who is another first cousin (another 
paternal uncle’s son) of her husband 
brought this suit fora declaration that the 
adoption was invalid on two grounds:—(1) 
that his plaintiff's, consent to the adoption, 
which was necessary was not given; (2) 
that the adopted son’s upanayanam had 
been performed in his father’s family and 
that such adoptions are not valid among 
Brahmins of this class. 

The District Munsif decided both points 
in favour of the plaintiff and gave him a 
decree. The learned Subordinate Judge 
decided both points against the plaintiff 
and dismissed the suit. The plaintiff 
appeals.” 

On both points the judgment of the 
learned Subordinate Judge is clear and 
complete and I entirely agree with his 
reasoning. Itistherefore not necessary to 
elaborate the points at length. 

Asto want of plaintiff's consent, it is 
found that when he was asked for it, his 
reply was Ex. II in which he said that 
he would not give his consent because he 
hada reversionary interest in the property 
of the deceased. This, he expanded in his 
evidence when he said that he did not give 
his consent because he was the nearest heir 
and would lose a share. On the authorities 
this refusal was highly improper based as it 
was on plaintiff's own selfish interests and 
not on anything connected with the 
propriety of the adoption: Ganesa 
Rathnamaiyer v. Gopala Rathnamaiyer 
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(1), Venkatarama Rajuv. Papamma (2) and 
Krishna Rao v. Raja of Pittapur (3). ‘The 
refusal of consent was therefore rightly 
disregarded. But it is now objected that 
in the 3rd defendant's request for consent, 
the name of the boy to be adopted was not 
mentioned and dissent on such a request 
cannot be treated as an effective dissent. 
Authorities were referred to show that a 
general assent of kinsmen to an adoption 
in the abstract will not do; but there must 
be assent tothe adoption of a particular 
person. These authorities are beside the 
point. Hadthe plaintiff put his inability 
to consent on the ground that he did not 
know which boy was to be adopted his 
present complaint may.have force in sofar 
as his failure to consent was due to a 
reasonable cause. But by his actual 
answer he disclosed that his dissent was 
not based on any considerations of the 
adoptee’s unsuitability but due to his own 
unwillingnessto forego his reversionary 
interest. No question therefore arises as to 
the identity of the adoptee in connection 
with plaintiff's consent and it is sufficient 
tosay that by his answer plaintiff put it 
entirely beyond his power to.complain of 
the adoption on the ground of want of his 
own consent. 

The second point, is that whatever may 
be the law as to other Brahmins, it is 
illegal among Brahmins of the Andhra 
country to adopt a boy after his upanaya- 
nam even though he is of the same .Gotram. 
Even the District Munsif who upheld this 
view found as a fact that there was no 
proof of local usage to support itif it had 
to be established as a variation from the 
general law of this Presidency. There is no 
proof of any usage inthe Andhra country 
invalidating adoption of a boy of the same 
Gotram on the ground that Upanayanam 
had been performed in the family of his 
birth. Therefore the law in this respect 
relating to Velnadi Brahmins must be 
taken to be the same as that which prevails 
among other Brahmins. So far as this is 
concerned it has been authoritatively de- 
clared several decades ago that where the 
adopter and adoptee are of the same Gotra 
the performance of the Upanayana of the 
adoptee is nobar to the adoption; for in 
such a case there is no impediment tothe 
adoption arising from the impossibility of 


(1) 2M 270; 71 A 173; 4 Sar. 149; 4Ind, Jur. 360; 
3 Suther 740 (P 0). 

(2)26 Ind. Cas. 88f; 39 M 77; (1914) M WN 911; 
27 M LJ 638, 

(3) 102 Ind. Oas. 713; A I R 1927 -Mad. 7 33, 
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transferring a boy to the Gotra of the 
adoptor after his Gotra had been fixed as 
that in which he was born by the Upana- 
yana init. Ex hypothesi the Gotra of birth 
and Gotra of adoption are the same and 
thereis no transfer at all. The matter is 
dealt with by Mayne in para. 142 (7th 
Edn.) The decision in Viraraghava Y. 
Ramalinga (4) contains an express deci- 
sion to this effect which considered fully 
all the authorities and also the usage of the 
Tamil Districts from which that case arose. 
But it is wrong on that account to say that 
that decision applies only to Tamil Brah- 
mins. [t was understood by Muthusami 
Iyer, J., in Pichiuvayyan v. Subbayyan (5), 
as applicable to all Brahmins of Southern 
India. The authorities considered in 
Viraraghava v. Ramalinga (4) are 
are also authoritative in the Telugu 
country and one of the cases cited 
Prayaga Venkanna v. Lakshmi (6) appears 
from the nameés to have come from the 
Telugu country. The pandit’s reply in 
that case was that according to the Dattaka 
Mimamsa the sons of brothers invested with 
the sacrificial thread might be adopted and 
Mr. Ellis observed that the more correct 
because the more reasonable opinion 
appeared to be that a person on whom 
Upanayanam had been performed was 
eligible if of the same gotra, ineligible if 
ofa different gotra from the adopter. I 
agree with the lower Court that reading 
the decision in Viraraghava v. Ramalinga 
(4) as a whole, the authority of that deci- 
sion cannot be confined to the Tamil dis- 
tricts either because it arose therefrom or 
on the ground that it was based on any 
usage peculiar to them. In the absence 
of anything to show that the custom of the 
Brahmins of the Andhra districts is at 
variance with that decision it must be held 
to apply to these parties and if so, the 
second objection also fails. 
The appeal is dismissed with costs. 





A. Appeal dismissed. 
(4) 9 M 148. (5) 13 M 128. E“ 
(A) 2 Strange’s H L 102. 

LAHORE HIGHCOURT 


First Civil Appeal No. 1886 of 1927 
November 5, 1931 
~ ADDISON AND HILTON, JJ. 

Tip SECRETARY or STATE ror INDIA 
In COUNCIL—DEFENDANT - APPELLANT 
Versus 
DEVI DITTA MAL-—PLAINTIFF— 

RESPONDENT ` 
Railways Act (IX of 1890), 8. T2—Risk Notes A & B 
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~ Suit for damages by consignor—Due . execution of 
risk note—Burden of proof—Deterioratron — Refusal 
to take delivery—Right to damages -Interest on 


damages. 
Wherea consignor of goods for carriage toa 
railway administration brings a suit for damages 
on the railway receipt and the receipt specifically 
mentions the existence of risk notes in respect of the 
transaction, the burden of proofison the consignor 
to prove that the risk notes had not been signed by 
the plaintiff or with his authorily. Hast India 
Railway Co. v. Ram Chabila Prosad (1) and Secretary 
of State for India in Council v, Firm Shib Dayal 
Murli Ram (2), followed, 
The consignee of goods 
deterioration is not entitled to refuse to take delivery 


but should take delivery and sue for the loss, and 
where,owingto his failure to take delivery, no 
evidence exists regarding the amount and extent of 
damage, be cannot recover any compensation. 
Secretary of State for India in Council v, Firm 
Harkishen Das Kure Mal (3), followed. 

Where a consignor by not taking delivery of the 
goods puts himself ina wrong position itis only 
by showing special circumstances that he canbe 
given an award of interest on damages. ; 

F. ©. A. from the decree of the Subordi- 
nate Judge, First Class, Lahore, dated May 
26, 1927. ; 

Mr. Anant Ram Khosla, for Mr. C. H. 
Carden Noad, The Government Advo- 
cate, for the Appellant. 

Mr. M. L. Batra, for the Respondent. 

Hilton, J.—The plaintiff, Lala Devi 
Ditta Mal, has obtained in the Court ofthe 
Subordinate Judge, First Class at Lahore, 
a decree for Rs. 6,169-11’ with proportionate 
costs and future interest against the Secre- 
tary of State for India in Council, who has 
appealed tothis Court. The decree is on 
-account of damages for deterioration of a 
consignment of gunny bags booked by the 
plaintiff from Howrah to Jhang Maghiana 
in 1919. The damages were claimed from 
the defendant onthe account of the North 
Western Railway. 

One of the findings of the trial Judge 
was that although risk notes A and B had 
existed on account of this consignment, 

they had been destroyed by an official of 
ihe North-Western Railway during the 
appeal and that the defendant had not 
proved that the plaintif or his agent had 
signedthem so as to give protection tothe 
Railway Administration. The plaintiff, 
however, sued on a Railway receipt which 
specifically mentions the existence of risk 
notes A and B and in these circumstances, 
following East India Railway Co. v. Ram 
Chabila Prasad 86 Ind. Cas. 5.8 (1) and 
The Secretary of State for Indiain Council 
y. Firm Shah Dayal Murli Ram, 114 Ind. 
Cas. 51 (2), - I would hold that plaintiff as 


(1) 86 Ind..Cas. 558; A I.R 1925 Cal. 915. 
& (95-114 Ind, Oas. 51; A I R 1929 Lah. 887, 
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consignor must prove, as he has not done in 
this case, that the risk notes were executed 
without authority. 

Even, however, had there been no risk 
notes, it is contended that the Railway has 
discharged the liability imposed on a 
bailee by the Indian Contract Act by hav- 
ing taken such reasonable care as would 
have been taken by an ordinary man. The 
plaintiff's original case had been that the 
goods were damaged at a station on the 
East Indian Railway, where they were 
delayed for two months during the monsoon 
(see Ex. P. 10 and P. 12), but eventually 
the plaintiff tried to prove by evidence that 
deterioration had occurred by wetting 
within a short time before the arrival of 
the goods at Jhang Maghiana. The trial 
Judge gave an indefinite finding to the 
effect that Railway wagons sometimes leak 
and that goods are drenched by that. There 
was, however, no proof of rain in the Pun- 
jab on the material dates. The plaintiff 
in his own evidence as a witness stated as 


_ follows : 


“The consignment appeared to be freshly wet, 
I mean the wetness was two or three days old. The 
statement in the letter P. 10 on my behalfto the 
effect that the goods had been lying under water at 
the station where thsy were mice-sent is incorrect, 
Similarly the statement in P. 12 to that effect is 
incorrect. I had no data to write this. It was exag- 
geration. Icannot say when I came to ‘find the 
incorrectness of my statement in P. 10 and P, 12.” 


It is obvious that the plaintiff had 
changed his case between November, 1919, 
when P,12 was written and May, 1927, when 
he gave his evidence in Court. I would 
hold that the deterioration, if any, is not 
proved to have occurred by the negligence 
of the North-Western Railway. That 
Railway is not therefore shown to have 
failed inits liability as a bailee. 

The next point urged here for the defend- 
ant is that the plaintiff refused to take 
delivery of the goods at Jhang Maghiana 
and that on this account the North-Western 
Railway cannot be made liable for any 
damage and further that by not taking 
delivery the plaintiff prevented the amount 
of damage irom being ascertained. - It is 
not denied that the plaintiff did refuse to 
take delivery and the fact is moreover 
apparent from his letter Hx. P. 10, dated- 
November 13,1919. There is authority in 
The Secretary of State for India in Council 
v. The Firm Harkishen Das-Kure 
Mal (3), for the view that the con- 
signee of goods claiming damages for 
deterioration is not entitled to refuse to 


(3) 96 Ind, Cas. 323, 7 L 370; 8 Lah, L J 304; ATI 
R 1926 Lah, 575; 27 PL R 572, 
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take delivery but should take delivery and 
sue for the loss and that where, owing to 
his failure to take delivery, no evidence 
exists regarding the amount and extent of 
damagehe canno; recover any compensa- 
tion. That authority is fully applicable 
to the facts of the present case and on this 
ground by itself the plaintiff must fail in 
his claim for damages. 

The learned trial Judge awarded interest 
to the plaintiff on the damages assessed by 
him from the date of suit until realization. 
This award of interest was not justified. 
By not taking delivery of the goods the 
plaintiff put himself in a wrong position 
andit isonly by showing special circum- 
stances. that the plaintiff can be given an 
award of interest on damages. Such cir- 
cumstances however are not found in this 
case. 

The plaintiff is entitled only to the sum 
which was realized by the Railway Adminis- 
tration by the sale of the goods less the 
amount of Railway freight payable by him. 
The trial Judge found the former sum to be 
Rs. 3,000, which finding there is no suff- 
cient ground to disturb. The latter sum is 
Rs. 630-5. Thusthe plaintiff should get 
Rs. 2,869-11. 

I would accept the appeal of the defend- 
ant and setting aside the judgment and 
decree of the Subordinate Judge, irst 
Class, dated May 26, 1927, weuld grant 
plaintiffa decree against the defendant for 
Rs. 2,869-11 without interest but would 
order the parties to pay their own costs 
throughout. The cross-appeal by ‘he 
plaintiff, which has not been argued in 
this Court, should be dismissed without 
costs. 

Addison, J.—I agree. 

A. Appeal dismissed. 


——SSS eet 


MADRAS HIGH COURT 
Civil Revision Petition No. 1203 of 1929 
Ncvember 2, 1933 _ 
~ SuND4RAM CHETTY AND PAKENHAM 
WALSH, dd. 
N. K. THAJ MUHAMMAD SAHIB-- 
PLAINTIFF— PETITIONER 
VETSUS 
_T, BALAJI SINGH AND ANOTHER — 
DEFENDANTS - RESPONDENTS 
Provident Funds Act (XIX of !925),s.4 (1) (aj— 


Provident fund paid to son—Liability to attachment 
for father's debts. 

Where the amount deposited” by a person in a 
Provident Fund has’ been paid over - after his death 
.to hig son under s, 4 (t)(a) of the Provident Funds 
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Act, 1925, it cannot be deemed tobe assets of the 
depositor in the hands of his son andis not, there- 
fore, liable tobe attached for the debts of the 
deceased. Hindley v. Joyniriin Marwari (1) and 
Secreiary of State for Indiz in Council v, Mrs, 
Mary Murray (2), fullowed. 


Petition under s.115 of Act V of 1808, 
praying the High Court to revise the judg- 
ment of the Court of Small Causes, Madras, 
dated February 19,1929 and delivered in 
N. T. A. No. 158 of 1928 in E. P. No. 4395 
of 1928 in Suit No. 17734 of 1920. 

Messrs. L A: Govindaraghava Iyer and 
L. S. Veeraraghava Iyer, for -the Feti- 
tioner. 

Messrs. L. V. Krishnaswamy lyer, 
the Respondents. l 

Judgment.—This is a Civil Revision 
Petition against the order of the Full Bench 
of the Madras Small Cause Court, in an 
application filed by a decree-holder for at- 
tachment of the Provident Fund amount 
which stood to the credit of the deceased 


for 


‘judgment-debtor (who was employed under 


Government as an Assistant Supezinten- 
dent of Police) at the time of his decease 
and which was paid to his minor son, é8a 
dependant, under s. 4: (1) (a) of the Pro- 
vident Funds Act, XIX of 1925. The ques- 
tion for consideration is, whether the 
amount so paid over to ths son of the de- 
ceased judgment-debtor is liable to he 
attached as the assets of the deceased 
in the hands of his son. The answer 
depends upon a proper construction of the 
wording of s. 3 (2) of the. Act, having due 
regard tothe scheme of the Act also. The 
relevant portion of that clause ins: 318: 
“Any sum standing to the:credit of any subscriber 
to, or depositor in, any such fund at the time of his 
decease and payable under tbe rules of the fund to 
any dependant of the subscriber or depositor......... .. 
shall vert in the dependant, and shall, sub- 
jectasaforesaid, be freefrom any debt or other 
liability incurred by the deceased or incurred by the 


-dependant before the death of the subseriber or de- 


positor.” 


Under cl. (a) of sub-s. (1) of s. 4, the 
payment should be made to the dependant, 
if the sum had vested in him undex the 
provisions of s. 3. There is no doubt that 
so long as the money 1emains as a com- 
pulsory deposit in- the Government, it is 
immune from attachment, as expressly 
declared by s.3.° That is not the poin 
arising for decision in this case, nor does 
the question whether such fund after it is 
paid over to the subseriber or depositor, is 
still immune from attachment for his own 
debts, arise for decision. What we have to 
consider is, the effect of the statutory vest- 
ing of the fund in the dependant, under 
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s.3 (2). Itis by reason of such vesting 
that the money has to be paid to the 
dependant, on the death of the subscriber 
or depositor. In the present case, the de- 
pendant is the minor son to whom the 
‘money wasso pald. This statute has ves- 
‘ted thatfundin the son and consequently 
it has become the property of the son. 
This fund cannot therefore be deemed to 
have devolved onthe son by rights of in- 
heritance. That being so, how can it be 
regarded as the ‘assets;of the deceased 
depositor inthe hands of his son? A son is 
not liable, under Hindu Law to pay his 
father’s debt except from out of his share in 
the ancestral or joint family properties. 
The fund in question which belonged to the 
son (as a dependant specified in the Act) 
by reason of the statutory vesting, which 
is a special mode of acquisition by him, 
cannot be proceeded against, even after it 
was paid over to him by 4 creditor, for the 
realization of a decree debt due by the 
‘father. There is an elaborate discussion as 
‘tothe scheme of the Actin the judgment of 
Rankin, J., reported in Hindley v. Jay- 
narian Marwari (1). In respect ofs.4 (1', the 
learned Judge has observed thus at p. 9694: 

“Tt ensures that money payable to a widow or 


child assuch directly shall not, even in their hands, 
be treated as assets of the deceased's estate.” 


We are in entire agreement with this 
view. The same opinion was expressed by 
a Division Bench of the Calcutta High 
Court in the decision reported in The Secre- 
tary of State for India in Council v. Mrs. 
Mary Murray (2) aud the learned Judge 
stated that the widow was not bound to 
apply fo: letters of administration to re- 
cover the Provident Fund amount as the 
money belonged to her on account of the 
statute providing that it would vest in her. 
On this ground, we confirm the order sought 
to be revisedand dismiss this petition with 
costs. 


Application dismissed. 
459; 460 962; 240 W N 
288. 


(2)423 Ind. Oas 616; 330W N 1148; A I R 1930 
Cal. 252; Ind. Rul. (1930) Cal. 342, 


* Page of 46 O.—[Ed.] 


A. 
(1) 54 Ind. Cas. 
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Buddhist having chief wife and secondary wives, song 
and daughters —Succession, mode of—Maintenance 
for secondary wife and daughters — Migration — 
Chinaman settling in Burma—Law applicable— 
Chinese Buddhist marrying Burmese Buddhist woman 
—Ineilents “of marriage -Mariiage ceremony, if 
essential—Mutual consent, sufficiency of—Civil Code 
of the ` Republic of China-—Whether applies in 
Burma, 

Succession to the estate of a Chinese Buddhist is 
governed by Obinese Customary Law as being his 
‘by the Civil Code of the 
Republic of China, which has only a limited ap- 
plication. The Code may be referred to when it is 
of assistance in ascertaining what the Customary 
law is but does not go beyond this. Tan Ma Shwe 
at Wi LAN Ma Ngwe Cin (1), referred to. [p. 495, 
col I. 

Under Chinese Customary Lawa Chinaman may 
only have one chief wife but he may have a number 
of secondary wives or concubines A concubine in 
Chinese Customary Law isnot a casual mistress but 
hasa recognised legal status. She is entitled to 
maintenance out of the estate of the person with 
whom sbe has contracted such a union. [p 494,col. 


J 

Under QOhinese Customary Law the estate of a 
deceased person is divided amongst the sons. 
Daughters only succeed when there areno sons and 
the widow only succeeds when there are neither sons 
nor daughters. If there are sonsor daughters the 
widow has only aright to maintenance and a claim 
for a provision for her funeral. Maung Po Maung v, 
Ma Pytt Ya (2) and Ma Sein v. Ma Pan Nyun (3). 
referred to. [p. 494, col. 2.] 

Where a Chinaman migrates from China and 
settles in Burma permanently, he brings his per- 
sonal law with him and will not be effected by 
statute enacted in China after he left China. Balwant 
Rao v. Baji Rao (4). applied. |p. 495, col 2] 

The Burmese Buddhist Law regarding marriage is 
prima faci? applicable to Chinese Buddhists con- 
tracting marriage in Burma as tLe lex loci cont? actus. 
No marriage ceremony is ‘requisite to constitute a 
valid marriage under Burmese Buddhist Law. Mutual 
consent is all that is required. Under Chinese Cus- 
tomary Law aceremony is also not necessary in the 
care of a man taking unto himself a secondary wife. 
Mi Me v. Mi Shwe Ma (6), Cheang Phye Phin v Tau 
Ah Loy (7) and Khoo Hcot Leong v. Khoo Hean 
Quee (t), referred to, [p. 496, col. 1 | 

The secondary wife of a deceased Chinaman settled 
in Burma will be entitled to be maintained out of 
the estate and to have a provision made for her 
funeral, but will have no further interest in the 
estate A legitimate daughter of the deceased 
will be entitled to maintenance until she marries, 
She will also be entitled tohavea sum set apart for 
the expenses of her marriage. [724.} 

Messrs, Krishnaswamy and Leong, for 
the Plaintiffs. 


Mr. Jeejeebhoy, for the Defendants. 


Judgment.—In this case the plaintifis 
sue for the administration of the estate of 
one Khoo Jin Tue, a wealthy Chinese Bud- 
dhist who died in Rangoon on July 14, 
-1931. The first plaintiff claims to be a 
widow of the deceased and the second 
plaintiff to be his daughter by the first 
plaintiff. The suit was originally filed by 
the first plaintiff alone, the second plaint. 
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iff being joined 48 à defeñdant. At the 
commencement of the trial the second 
plaintif applied to be made a co-plaintiffi 
with her mother. To this application the 
first plaintiff was a consenting party. I 
granted the application for reasons set 
out in my order of March 17, 1933. 

Khoo Jin Tue being a Chinese Buddhist 
succession to his estate is governed by 
Chinese Customary Law, as being his per- 
sonal law; Tan MaShwe Zin v. Tan Ma 
Ngwe Zin (1). The plaintiffs, however, 
contend that the provisions of a Code re- 
cently enacted by-the Chinese Government 
situate at Nanking and described as “The 
Civil Code of the Republic of China” 
apply to the estates of all Chinese Bud- 
dhists dying in Burma, notwithstanding 
that they are British subjects and do- 
miciled here and notwithstanding that this 
Code makes radical changes in the cus- 
tomary law. For the sake of brevity, I 
will hereinafter refer to this Code as “the 
Code.” 
Code the first plaintiff is entitled as a 
widow to a quarter share in the estate of 
Khoo Jin Tue and the second plaintiff to a 
one-fourteenth share. 

The defendants who a:e the sons and 
daughters of Khoo Jin Tue by a Chinese 
wife deny that the first plaintiff was ever 
married to. their father. They admit that 
she used to visit him but maintain that 


she was at the: most a mistress without : 


any legal status. They also deny that the 
second plaintiff‘is a daughter of the de- 
ceased. They contend that the Code has 
no application-to Chinese Buddhists dy- 
ing -in Burma. It is common ground that 
if the Code does not apply and the first 
plaintiff establishes her status as a wife 
she will be entitled to maintenance out 
of the estate during her widowhood, Simi- 
larly if the second plaintiff establishes her 
claim to be a legitimate daughter of the 
deceased and the Code has no applica- 
tion she will be entitled to maintenance 
` out of the estate until she marries. 

By consent I framed the following is- 
sues:— 

1. Is thea first plaintiff a widow of the-late Khoo 
Jin Tue? i 

2, Is the second plaintiff a daughter of the de- 
ceased 


ed? 
3, To what relief are the plaintifs or either of them 
entitled? 


Khoo Jin Tue’s father was a. Fokanese 
Chinaman. He settled in Burma many 
years ago and brought Khoo Jin Tue here at 


(1) 137 Ind, Cas. 211;10 R 97; A I R1932 Rang. 
59; Ind. Rul. (1932) Rang 97. 
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an early age. According to the second 
defendant Khoo Jin Tue was a British 
subject and held a British passport. His 
domicile was Burma. In 1901 he entered 
the service of Messrs. Steel Brothers & 
Co. Ltd. as a paddy broker and was 
employed by them in that capacity at 
their Poozoondaung Mill up to the time 
of his death. He was about 60 years of 
age when he died. For many. years he 
held the position of head broker at this 
mill. He married a Chinese lady called 
Khaw Joo Hong and had by her four 
sons and two daughters, the defendants 
in the suit. Khaw Joo Hong died on 
October .28, 1931. Up to 1926 ex- 
cept for periods when she was away in 
Penang, Khaw Joo Hong lived with her 
husband in a wooden house belonging to 
Messrs. Steel Brothers & Co. Ltd. situat- 
ed in the mill compound. In 1926 Khoo 
Jin bought a house in Crisp Street where 
Khaw Joo. Hong lived with her sons and 
daughters up to the time of her death. 
It is the defendants’ case that Khoo Jin 
Tue also resided in the Crisp Street house 
after 1926, but they admit that during 
the busy seasons of the year he lived at 
the mill house and it was admitted by 
his eldest son, the first defendant, that 
the deceased lived: continuously - at the 
mill house for the last ten and a half 
months of his life. Koo Jin Tue may, 
have stayed at times in the Crisp Street 


house, ` but from 1931 onwards he spent 


most of his life at the mill house... From 
1915 to 1921 Khaw Joo Hong spent leng- 


‘thy periods in Penang. In 1921; she re- 


turned ‘to Rangoon where she remained 
until her death. l 

At an early stage of the plaintiffs’ case 
Mr. Jeejeebloy admitted that Khoo Jin 
Tue was not on good terms with his 
Chinese wife (sometimes referred toin the 
evidence as “the Malayan wife.) The 
first defendant states that after his mo- 
ther returned to Rangoon in 1921° his 
father was not on speaking terms. with 
her, although they talked to each other 
on important questions. He added that 
afterwards they were on speaking terms 
but later on he admitted that after the 
family moved to the Crisp Street house 
in 19.6 Khaw Joo Hong visited Khoo Jin 
Tue at the mill house only three times, 
He could not recall the first occasion, 
The second occasion was when Khoo Jin 
Tue was seriously ill in 1930. The third 
occasion was when Khoo Jin Tue was 
on his death bed. An attempt was made 
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by the other defendants lo whittle his 
evidence down,.but it is impossible for 
the defendants to get away from the 
admission of their Counsel and the evi- 
dence of the eldest son. There is also 
other evidence that they were not on good 
terms. 

The plaintiff who is a Burmese Bud- 
dhist claims to have been married to Khoo 
Jin Tue 14 years before his death. Under 
Chinese Customary Law a Chinaman may 
only have one chief wife but he may have 
a number of secondary wives or con- 
cubines. A concubine in Chinese Cus- 
tomary law is not a casual mistress but 
has a recognised legal status. Von Mol- 
lendorff at p. 6 of his treatise on “The 
Family Law of the Chinese” states: 

“The Chinese differentiate between two kinds of 
marriage which correspond to the Roman Con- 
nubium aud Concubianatus The one can only be 
contracted with a woman ( t’schi) who like the Je- 
wish and the Roman but not the Greek wife shares 
the rank: and honours of her husband. $ 

“Concubinage is however at the same time al- 
lowed and union with several concubines ( t'schie) 
is permitted. Their number is not limited, where- 
as a man may only marry one wife ... 

“While the marriage with the wife ( t’schi) is 
arranged: by the parents of the bridal couple, the 
man cin hims2lf choose his concubines. These are 
mostly of lower rank, even slaves, and have with- 
out reference to the priority <£ their unions, equal 
rauk amongst themselves, but all are under the au- 
thority of the wife. 

- “The husband may not without sufficient reason 
degrade his wife to a position of a concubine, or 
raise a.concubine during the life-time ofi his wife to 
tha latter's position.” ; 

The defendants concede that concubinage 
as known in China is recognised by the 
Chinese domiciled in Burma and that 
under Chinese Customary Law a concubine 
15 entitled to maintenance out of the estate 
of a person with whom she has contracted 
such a union. 

The Code consists of five books. The 
first deals with “General Principles’; the 
second ‘Obligations,’ the third “Rights 
over Things;”’ the fourth “Family” 
ande the fifth “Succession.” Book I 
was promulgated on May, 23, 1929 and 
came into force on October 10, 1929. 
Book II was promulgated on Novem- 
ber 21, 1929 and Book III on November 30, 
1929. By Ordinances of February 10, 1930 
Books Iland III were ordered to come into 
force on May 5, 1930. Books IV and V 
were promulgated on December 26, 19 0, 
and came into force on May5d, 1931. They 
made radical changes in the Customary 
Law. Concubinage isabolished Instead 
of only being entitled to maintenance a 
wife is entitled to half of the common 
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property (Art, 1033) — Art. 1138 provides :. 


“ Heirs to property other than the spouse come in 
the foilowing order ; 

‘Il. Lineal dessendants by blood ; 

‘2, Parents ; 4 

‘3.. Brothers and sisters ; 

‘4. Grand-parents.’ "” 


Article 1114 (2) reads as follows : 


_ Where the spouse inherits concurrently with heirs 
of the second or third ardersas provided in Art 1 138, 
his or her successional portion is one half of the 
inheritances.” 


Under the customary law the estate is 
divided amongst tae sons. Daughters only. 
succeed when there are no sons and the: 
widow only succeeds when there are neither 
sons nor daughters. If there are sonsor 
daughters the widow has only a right to. 
maintenance and a claim for a provision 
for her funeral. Maung Po Maung v. Ma: 
Pytt Ya (2), Ma Sein v. Ma Pan Nyun (3).. 
Under the Code a child born -out of. 
wedlock who has been ackowledged by 
the natural further is deemed to be legiti- 
mate (Art. 1065). This provision is un- 
known to Chiness Customary Law. 

It is common knowledge that China is 
still in a very disturbed state and the 
Government at Nanking is not ina-position 
toenforce its decrees throughout China. If 
evidence of this were needed itis given by 
Tan Sain Gwan, the legal adviser to the 
Chinese Consul in Rangoon, who was: 
called as a witness on behalf of the plaintiffs 
and Chan Chor Khine, a witness for the 
The former’s evidence is.to 
the effect that.the Code. is applied in all 
big townsin China but that the Govern- 
ment at Nanking is not in a position to 
enforce it in the distant provinces. Chan 
Chor Khine isa prominent member. of the 
Chinese Community in Rangoon and 
recently paida visit to China. He states 
that the Code is not even applied in the 
large cities. According to him so long as. 
ancestral worship continues and marriages 
outside the clan exist the publie will be 
opposed to the Code. 

The position,. therefore, is this. The 
Code is not the embodiment of Chinese. ` 
Customary Law. It represents new 
statutory law which if carried into effect 
will radically alter the Customary Law. 
The Government et Nanking which is 
responsible for the Code is not nowina 
position to carry its decrees into effect 
throughout China and at present the Code 
has a limited application. 

(2) 74 Ind. Cas. 933; L R 161; 2 Bur LJ79; AL 


R 1933 Rang. 180, 
(3) 80 Ind. Cas, 749; 2 R 94; A IR 1924 Rang, 
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In support of his contention that this 
Court must apply the provisions of the 
Code, Mr. Krishnasawmy on behalf of the 
plaintifisrelieson the following passage in 
the judgment of Page, C. J., in Tan Ma 
Shwe Zin’s case (1) (p. 104%) : 

“It follows, therefore, that the questions to be 
determined in the present case are to be decided by 
reference to the personal law of the Ohinese 
Buddhists in Burma, which prima facie is 
Ohiness Customary Law. Whether there is any 
such law and what is prescribed thereunder, are 
questions of fact to be determined by the trial 
Court on a consideration of the evidence 
adduced in the case, and as there are experts in such 
matters resident in Rangoon, and we are informed 
that the Chinese Customary law has now been set forth 
in a series of volumes as a codified system, the 
Court should find no difficulty in ascertaining what 
are the provisions of that law relevant to the issues 
raised in the present case.” 


The learned Chief Justice does not say 
that the provisions of the Code must be 
applied in Burma. He was informed in 
the course of the hearing that the Chinese 
Customary Law had been set forthin a 
series of volumes as ‘a codified system, 
but his attention was not drawn to the 
fact that the Code purports to alter the 
Customary Lawin matters of marriage 
and succession. The effect of the passage 
quoted above is that the Code may be 
referred to when it is of assistance in 
ascertaining what the Customary Law is. It 
does not, in my opinion, go beyond 
this. 

The Chinese Government ab. Nanking 
cannot législate for Burma. Under s. 13 
ofthe Burma Laws ‘Act this Court has to 
apply, in matteis of succession, inheritance, 
marriageor caste, or any religious usage 
or institution the Buddhist Law where 
the parties are Buddhists. Tan Ma Shwe 
Zin’s case (1) decided that the personal law 
of Chinese Buddhists in Burma is Chinese 
Customary Law. The Code can be referred 
to if it is of any assistance when ascertain- 
ing what is Chinese Customary Law but 
in a case like the one before me it can 
have no other application. The personal 
law of Khoo Jin Tue was- the Chinese 
Customary Law, the provisions of which 
so far as -this case is concerned are not 
in dispute. If we did look to the Code 
we would find that its provisions were 
opposed to the Chinese Customary Law. 
It has been argued that the law which 
must be applied isthe Chinese Customary 
Law as it existed at the time when Khoo 
Jin Tue’s father brought his family over 
to Burma. I consider that there is force 
in this argument. 

* Page of 10 K.—[Hd], 
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Rao v. Baji Rao (4), the Judicial Commit. 
tee of the Privy Council held that the 
particular doctrines of Hindu Lw recognis- 
ed in a province of India become part of 
toe status of every family governed by 
them and they continue to govern the 
family upon migration into a province 
where a different doctrine prevails unless 
there has been ja renunciation of the 
original law for that of the place migrated 
to. The law must be the law of the family 
as it was when it left. The same principles 
apply here. The law of succession in -any 
given case must be determined according 
to the personal law of the individual whose 
succession is in question. The personal 
law of Khoo Jin Tue was the customary 
law which existed in China atthe time of 
his emigration. He brought his personal 
law with him and having left China and 
settled permanentlyin Burma he would 


not be affected by changes made by 
statute in China after he had left. If 
Chinese Customary Law as known 
to the Chinese settled in Burma 


differed from Chinese Customary Law as 
known in China at the time of KhooJin 
Tue’s emigration, the question might arise 
which rules were to prevail, but itis not 
suggested that there is any difference. 
An attempt has heen made to establish 
the proposition that the Chinese com- 
munity in Burma is now following the 
provisions of the Code in matters of 
succession. In one instance it would 
appear that the heirs agreed amongst them- 
selves to partition the estate in accordance 
with the Code. This does not however 
mean that there isa custom amongst the 
Chinese community in this province to 
follow the provisions of the Code in mat- 
ters of succession; still less does it mean 
that there is such a custom having: the 
force of law. Such custom may grow up 
and a custom .must have a beginning 
but a beginning does not constitute a 
custom. ee 

I accordingly hold that the provisions 


‘of the Code do not-apply in this case. 


If a wife of the deceased, the first 
plaintiff will be entitled to be maintained 
out of the estate and to have a provision 
made for her funeral, but will have no 
further interest in the estate. Similarly the 
second plaintiff, if a legitimate daughter 
of the deceased, will be entitled to 


(4) 57 Ind. Cas, 545; 47 I A 213; 39M L J 166; 
(1920) M W N 483; 22 Bom. L R 1070; 28 M LT 157; 
18 AL J 1049; 12 L W 679; 16 N ER 187;23530 WN 
243; 48 O 30 (P 0), i ; Si 
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maintenance until she marries. She will 
also be entitled to have a sum set apart for 
the expenses ofher marriage. (Jamieson’s 
ae Family and Commercial Law,” 
Pp. 20.) 

This brings me to the consideration of 
the question whether the first plaintiff was 
a secondary wife of the deceased. In 
Ma Yin Mya v. Tan Yauk Pu _ (5),a Full 
Bench of this Court held that the Burmese 
Buddhist Law regarding. marriage is 
prima facie applicable to Chinese Buddhists 
contracting marriage in Burma asthe 
lex locicontractus. No marriage ceremony 
is requisite to constitute a valid marriage 
under Burmese Buddhist Law. Mutual 
consent is all that is required: Mi Mev. 
Mi Shwe Ma (6). Under Chinese Customary 
Law a ceremony is also not necessary in the 
case of a man taking unto himself a 
secondary wife: Cheang Thye Phin v. Tan 
Ah Loy (7), and Khoo Hoot Leong v. Khoo 
Hean Quee (8). [The learned Judge then 
discussed the evidence, and concluded :] 
I accordingly answer issues one and 
two in the affirmetive, and grant the 
plaintiffs a preliminary decree for admin- 
istration of the estate of the deceased. 

N. < Order accordingly. 

(5)104 Ind. Cas 478; 5 R -08; 6 Bur. LJ 135; A 
I R 1927 Rang 265 .F B). 

(6) 14 Ind. Cas 47-; 1 U B R (19.0-13; 111: ILM 
L T 163;(laiz) M W N 201; 150 L J276.9A LJ 
97€; 14 Bom L R 204; 2? M LJ 360; 16 OW N 52%; 
5 Bur. L T 6f; 3} 0 492; 391I A 57 (PC) 

(7) (1920) A O 3€9; 89 LJ PO 4; 122 LT 593. 

(8) (1926) A O 529; 99 L J PC 93; 135 L T 170. 
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KENDALL, J. 
BANWARI LAL — DeFenDaNnT—APPLICANT 
VETSUS < 
CHHEDI LAL—PLAINTIEF— OPPOSITA 
PARTY 


° Civil Procedure Code (Act V of 1£08', ss. 115, 151, 

0. XLVII, r.1—Dismissal of suit by Munsif— 
Appeal and second appeal—Dismissal of second 
appeal by High Court -—Munsif reviewing his 
original order—Legality of—Material irregularity— 
Revision—Interference by High Court—S. 151, if 
applies. _ 

Where the Munsif originally dismissed a suit and 
an appeal tothe lower Appellate Court and a 
second appeal to the High Court were dismissed 
but the Munsif again allowed a review of his origi- 
nal order and decree dismissing the suit, with 
the result that he decreed the suit : 

Held, that the original decree and order of the 
Munsif dismissing the suit had merged in that of 
the High Court and the Munsif no longer had any 
control over the suit s0 as tobe able toreview his 
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previous orderand that the Munsif could not re- 
open a matter that had been concluded by the 
decree of the High Oourt, and that he, therefore, 
acted irregularly and without jurisdiction in grant- 
ing the review. Mathura Prasad v Ram Charan 
Lal (3), referred to. 

Held, also that the High Court had jurisdiction to 
revise the order of the Munsif allowing review. 
Mahadeo Prasad v. Khubi Ram (1) and Shair Ali 
v. Jagmohan Ram (2), referred to, 

Section 151, Civil Procedure Code, can only [be 
properly used “for the ends of justice or to pre- 
vent abure of the process of the Court” and not 
for the purpose of remedying the effects of neglig- 
ence. 


Cr. R. A. against an order of the Munsif, 
Fatehpur, dated July 11, 1930. 


Mr. Ram Narayan Verma, for the-Appli- 
cant, tay Be, 

Mr. Shiva Prasad Sinha, for the ‘Opposite 
Party. aoe 


Judgment. - This is an application for 
the revision of an order of the Munsif of 
Fatehpur allowing a review. One of the 
questions raised was whether such an order 
was cpen to revision by the High Court. 
Under s. 115 of the Civil Precedure Code: 

“The High Court may call for the record cf ¿ny 
case which has been decided by any Court sukordi- 
nate to such High Court and in which no appeal 
lies thereto,” ` 


“and in the case cf Mahadeo Prasad v. Khubi 


Ram (1) a Bench of this Court beld that: 


‘Where atrial Court has acted with material. irre- 
gularity in- the exercise of its jurisdiction or acted 
illegally, the High Court Las power to interfere in 
revision provided that no appeal lies to the High 
Court, Section 115 of the Civil Procedure, Code, 


wt 


does not require taab no appeal in the ‘meantime 
should have been preferred to the District Judge or 
that, if preferred, it is only the order of the District 
Judge which can be revised.” ee 
These observations are of importance be- 
cause it transpired in the course of the hearing 
that the order of the Munsif against which 
this application is directed had.been made 
the subject of an appeal to the Subordinate 
Judge and that the decree which the Mun- 
sif had given in consequence of his review’. 
had been modified. It must be admitted. 
that the decisions of this Court have not 
always been consistent on this point, and a 
recent ruling has been quoted on behalf 
of the opposite party, viz., that of Shair 
Ali v. Jagmohan Ram (2), in which 
ib was held that it was a recognized rule of 
procedure that the especial and extraordinary 
remedy by invoking the revisional powers 
of the Court should not be exercised unless 
as a last resource for an aggrieved litigant. 
It is however clear to me that in the pre- 

(1) 118 Ind. Cas. 189; 28A LJ 97; Ind. Rul 
Sorin All, 845; A I R1929 All. 793. 


(2) 131 Ind. Oas. 548; (1931) A L J 181; Ind. Rul, 
(1931) All, 385; A I R 1931 All. 333, 
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sent case no appeal lay to the High 
Court. It is true that there might have 
been an appeal against the order allowing 
the review to the lower Appellate Court 
under O. XLIII, r. 1 (w), but from the ap- 
pellate order no appeal has been provided 
by s. 104, Civil Procedure Code. In my 
opinion therefore there is no doubt that the 
High Court has jurisdiction to revise the 
order of the Munsif allowing a review and I 
have heard the matter argued at consider- 
able length. l 

The facts of the case are stated in full 
detail in the order of the Munsif. The 
Munsif originally dismissed the opposite 
party’s:suit on January 31, 1929 and there 
was. ên-appeal to the Subordinate Judge 
which. failed owing to the law of limitation. 
A.‘ second appeal was made to the High 
Court which was dismissed under O. XLI, 
r. 80, on February 14, 1930. In spite of this 
the Munsif in the order now appealed against 
allowed a review of his original order and 
decree dismissing the suit and decreed the 
suit of the plaintiff opposite party. It will 
be observed that the result of these pro- 
ceedings is that the decree of the Munsif 
which followed the review or rather the ap- 
pellate decree of the Subordinate Judge 
which resulted from an appeal from the 
Munsif’s decree is wholly inconsistent with 
the decree of the High Court, dated Feb- 
ruary 14, 1930. 

In my opinion the original decree and 
order of the Munsif dismissing the suit 
had merged in that of the High Court and 
the Munsif no longer had any control over 
the suit so as to be able to review his pre- 
vious order. There aré numerous decisions 
of this and other Courts to show that in such 
circumstances there can only be one decree 
and that -is the decree of the final Court of 
Appeal. I.-need only here refer to the de- 
cision in thé case of Mathura Prasad v, 
Ram Charan Lal (3). It has been suggest- 
ed on behalf of the opposite party that there 
was in reality no decree either of the lower 
Appellate Court or of the High Court in 
those proceedings. An appeal was certainly 
preferred against the decree and order of 
the Munsif of January 31, 1929, but it is 
argued that it was never really admitted. 
The order passed by the Court was “Admit 
subject to arguments” and it was subse- 
quently held that the application made by 
the appellant under s. 5 of the Limitation 
Act could not be allowed. There is there- 
fore some plausibility in the argument 


(© 28 Ind. Cos 261; 37 A 20813 A L J 
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used. The fact appeaisto be that the ap- 
peal never ought to have been admitted. 
The application under s. 5 should have been 
heard on.the merits and until it was al- 
lowed, the appeal should not have been 
admitted. The fact remains, however, that 
it was admitted, cross-objections made by 
the other side and the appeal was dismis- 
sed. The consequence of this was that 
what came before the High Court was 
merely the question of limitation and not 
the merits of the case and the decree of the 
High Court was merely based on this. The 
merits .of the case have in fact never been 
adjudicated upon and it appears from the 
accounl of the matter in the judgment of 
the Munsif that there are equities in favour 
of the opposite party. It also appears that 
the opposite party has put himself into the 
unfortunate position in which hs is now, 
owing to the fact that he allo ved his appeal 
against the original order of the Munsif to 
become barred by limitation In allowing 
the review the Munsif was mfluenced con- 
siderably- by the equities af the case and 
in fact appears to have considered that 
s. 151 of the Civil Procedure Code, might 
be applied to it, but s. 151 canonly be 
properly used “for the ends of justice or to 
prevent abuse, of the process of the 
Court” and not for the purpose of remedy- 
ing the effects of negligence, 

A great number of legal questions were 
discussed in the course of the argument, 
but it appears to me that the matter can be 
and should be disposed of simply on the 
ground that the Munsif could not’ re- 
open a matter that had been concluded by 
the decree cf the High Court and that he 
therefore acted irregularly and’ without 
jurisdiction in granting thereview. I am 
compelled therefore to allow the application 
and to set his order of review aside.’The result 
of this order no doubt. will be that the pro- 
ceedings following the granting of the re- 
view will become null and void and that 
the decree which followed, viz., that of the 
Munsif himself and of the lower Appellate 
Court, which are inconsistent with that of 
the High Court in the same matter, will be 
imperative. In the circumstances of this 
case and as the equities appear to have been 
with the opposite party, I pass no order as 
to the costs of this proceeding. ~. A 

Neo Application allowed. 
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_. PATNA HIGH COURT 
` First Civil Appeal No. 693 of 1932 
oo October 11, 1933. 
CoURTNEy-TEakELL, C. J., AND 
~. ` KULWANT -Sanay,J., 
BALGOBIND JHA AND oTaErs— 
APPELLANTS 
Versus 
LOKNATH JHA AND oTHERS— 
RESPONDENTS 

Easement—Right of public way over a person's 
private property Proof by cogent evidence— Neces- 
sity of—Easements Act (V of 1882), s. 18— Practice 
— Findings of fact—Appeal. 

In the case ofeither the right of the members of 
the public at large or alimited class, such as the 
inhabitants of a particular village, the customary 
period of user of the public right of the village 
path, must be proved by cogent evidence where the 
interests claimed conflict with those of a private 
owner. They must be proved by such degree of 
evidence as is representative of either the public at 
large orofthe particular village or the smaller 
community alleged to havethe right of user. To 
call three partisan witnesses who can in nosense 
be said to be representative ofeither the larger 
community of the general public or the smaller 
community ofa particular village is no evidence 
whatever upon which a finding of public right or 
village custom can be founded. 

Courts, of appeal should be most reluctant to 
reverse such findings of fact more especially when 
the lower Court has had an opportunity of seeing 
the witnesses and the case requires the expression 
o e Dinion as tothe credibility of the witnesses 
called, 


First Civil Appealfrom appellate decree 
of the Sub-Judge, Darbhanga, dated 
April 14, 1932. 

Mr. B. C. De, for the Appellants. 

Mr. R. K. Jha, for the Respondents. 


CSourtney-Terrell, C. J.—This is a 
second appeal from the decision of the 
Subordinate Judge of Darbhanga revers- 
ing the decision of the Munsif ina suit to 
establish a right of public way over the 
defendants’: private property. The Munsif 
who heard the evidence rightly pointed out 
that the evidence offered before him con- 
sisting of three doubtful witnesses in close 
assgciation with the plaintiff was quite 
insufficient to establish that degree of proof 
which would have been sufficient to support 
either a right of the members of the public 
at large or a limited class such as the in- 
habitants of a particular village. In the 
case of either of these rights the customary 
period of user of the public right to the 
village path, aright which is sought to be 
established, must be proved by cogent 
evidence where the interests claimed conflict 
with those of a private owner. They must 
be proved by such degree of evidence as is 
representative of.either the public at large 
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or of the particular village or the smaller 
community alleged to havé the right of 
user. Tocallthree partisan witnesses who 
can in no sense be said to be representative 
of either the larger community of tbe general 
public or the smaller community of a par- 
ticular village is no evidence whatever 
upon which a finding of public right 
or village custom can be found. ‘The 
Subordinate Judge entirely overlooked the 
requirements of the law for this purpose and 
reversea tke decision of the Munsif, holding 
that there was a public right of user of ihe 
defendants’ land. Notonly is the judgment 
of the Subordinate Judge defective by 
not approaching the evidence from the 
right conception of the law, but ib is an 
illustration of what is unfortunately: so 
frequent, an almost capricious desire on 
the part of the Subordinate Judge to re- 
verse the finding of fact by the Munsif 
who hasseen the witnesses. The Courts 
of appeal should be most reluctant to 
reverse such findings of fact more especially 
when the lower Court has had an opportunity 
of seeing the witnesses and the case requires 
the expression of opinion as to the credibility 


of the witnesses called. 


In my opinion the judgment of the 
Subordinate Judge cannot be supported 
and I would therefore reverse his deci- 
sion and restore the decision of the Munsif 
dismissing the suit with costs. The 
defendants will be entitled to the costs in 
this Court. l 

Kulwant Sahay, J.—I agree. 

A. Appeal allowed, 


tient 


-~ ALLAHABAD HIGH COURT 
Miscellaneous Application No. 404 of 1931 
November 10, 1933 ` 
YOUNG, J. 
Seth BIR CHAND—PETITIONER 
versus 


Messrs. JOHN BROS.—Opposite Party 

Companies Act (VII 3f 1913), s. 227 (2)—-Scope of— 
Transfer of shares—Jurisdiction of Court after trans- 
fer to order that the transaction is a good transaction— 
Floating charge—Essentials of. 

The plain reading o=s. 227 (2), Companies Act, is 
that it is within the jurisdiction of the Court at any 
time after the transfer of the shares to order that 
the transaction is a good transaction and shall 
stand. The words “every transfer of shares ... ....: 
shall, unless the Court otherwise orders, be void,” 
clearly allude to a transfer of shares which has. 
actually taken place. Complete discretion hag 
been left to the Court to do whatever it may 
think just in a matter of this sort. The 
section cannot be construed. to mean that every 
transfer of shares without the previous sanction of 
the Court is void, 
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It is the essénée of a floating charge that ib 
remains dormant until the undertaking charged 
ceases to bea going concern, or until : the person 
In Whose favour the charge is created intervenes. 
Governments Stock and other Securities Investment 
Company v. Manila Rail way Co.(1), referred to. 


Dr. N. P. Asthana, for thé Applicant. 

Mr. B. Malik, for the Opposite Party. 

Judgment.— Seth Bir Chand applied 
to the liquidator for rectification of the 
share register of the company on the ground 
that he was the owner of 3843 shares in 
the ‘company, Messrs. John Bros. on 
behalf of the debenture- holders, objected that 
the said rectification could not take place, 
as the debenture-holders of the Agra United 
Mills Co., Ltd. were the true ownors and 
they asked for rectification of the share 
register in their favour. The two claims 
arose out of the following facts. In 1923 
the Agra United Mills Co. Ltd. who owned 
these shares in the company now in liqui- 
dation, executed a trust deed whereby these 
shares inter alia were charged to the de- 
benture-holders. In 1927 the debenture- 
holders brought a suit for enforcement of 
the debentures and in the same year the 
Court appointed an interim Receiver of the 
assets of the company. In 1928 Seth Bir 
Chand brought a suit against the Agra 


United Mills Co. Ltd. for money due to ` 


him. He was successful in this connection 
and a decree was passed in his favour for 
the amount claimed. In execution of this 
decree Seth Bir Chand applied for attach- 
ment of these shares. Messrs. John Bros; 
on behalf of the. debenture-holders 
applied to the executing Court saying that 
these shares could only be sold subject to 
their charge. This objection was upheld 
by the Court and it ordered the sale of 
the shares in favour of Seth Bir Chand, but 
subject to the charge in favour of the 
debenture-holders of the Agra United 
Mills Co. Ltd. The shares were then 
sold in execution of Seth Bir Chand’s decree 
against the Agra United Mills and bought 
by Seth Bir Chand for Rs. 3,500. 


In the meantime, the debenture-holders’ 
suit for enforcement of the debentures was 
proceeding and in February, 1931, this suit 
was decreed. In execution of the decree 
these shares were put up for sale and pur- 
chased by the debenture-holders in the 
month of January, 1932. 

The question, therefore, is which of the 
two claimants are entitled to be registered 
as the owners of these shares. It is argued 
on behalf of Messrs, John Bros. as re- 
presenting the debenture-holders that Seth 
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Bir Chand brought his action against the 
original owners of the shares, the Agra 
United Mills pending the suit of the de- 
benture-holders for enforcement of their 
debentures; that he, under the’ circum- 
Stances related above, bought the shares 
in execution of his decree against the Agra 
United Mills with full knowledge of the 
debenture-holders’ charge on these shares 
and with full knowledge that he was 
making the purchase pendente lite and 
that therefore he could have no higher title 
to these shares than the Agra United 
Mills had. 

On behalf of Seth Bir Chand two points 
have been taken. Firstly, it is contended 
that the transfer of these shares made in 
1932 to the debenture holders was a trans- 
fer after the winding up order had been 
made against the company whose shares 
were transferred, that is, the Agra Spinn- 
ing and Weaving Co, and that such a trans- 
fer according to s. 227 (2) of the Indian 
Companies Act is void. The second point 
taken was that these shares were part of 
a floating charge, that therefore, accord- 
ing to para. 5 of the trust deed, the charge 
in no way “hindered the company from 
selling, mortgaging or otherwise disposing 
of or dealing with the shares charged,” 
and that therefore the sale to Seth Bir 
Chand being made before the winding up 
of the Agra Spinning and Weaving Co., was 
a valid sale. a 

With regard to the first point argued on 
behalf of Seth Bir Chand, s. 227 (2) of the 
Indian Companies Act, reads as follows : 

“In the case of a winding up by or subject to the 
supervision of the Court, every disposition of the 
property (including actionable claims) of the company 
and every transfer of shares ........... made after the 
commencement of the winding up shall, unless the 
Court otherwise orders, be void.” ; 

Dr. Asthana on behalf of Seth Bir Chand 
argues that the proper construction to be 
put onthe section is that every transfer of 
shares without ithe previous sanction of 
the Court is void. I do not think that the 
section can bear this construction. If the 
Legislature had meant that a transfer of 
shares without previous sanction should be 
void, it was perfectly easy for the Legisla- 
ture so to enact. In my opinion, the plain 
reading of the section means that it is 
within the jurisdiction of the Court at any 
time after the transfer of the shares to 
order that the transaction is a good trans- 
action and shall stand, The words: 

“every transfer of shares.......... „Shall, unless the 
Court otherwise orders, be void” 
clearly allude to a transfer of shares which 
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has actually taken place. In my opinion 
this reading is in accordance not only with 
law, but with common sense and justice. 
Complete discretion has been left and 
properly left, to the Court to do whatever 
it may think just ina matter of this sort. 
Such an order, however, although it would 


be discretionary, would not ordinarily 
be made without good grounds for 
making it. In this case the debenture- 


holders sought to enforce the security 
many years before the winding up order 
wasmade, and indeed their debenture suit 
“was actually decreed some three months 
‘before the winding up order was made, 
that is, the debenture-holders’ right had 


accrued before the winding up. There can 


be no possible reason therefore, in this 
case for the Court to refuse an order 
declaring the transaction good. Apart 
from this point, it would not be in accord- 
ance with justice for the Court to refuse 
an order in this case. 

With regard to the second point that the 
debenture-holders only had a _ floating 
. charge onthe property ofthe Agra United 
Mills and the sale to Seth Bir Chand occurr- 
‘ed previous to the winding up order, it is 
‘only necessary to say that he bought the 
shares subject to the charge and that 
after the appointment of a receiver for the 
debenture-holders in 1927 it was quite 
impossible of course for the company to deal 
‘with their assets. The application of the 
debenture-holders in 1927 for enforcement 
of the security was an effective intervention 
‘by them and it is the essence of a floating 
charge that it remains dormant until the 
undertaking charged ceases to be a going 
concern, or until the person in whose favour 
the charge is created intervenes. See the 
judgment of Lord Macnaghten, in Govern- 
ment Stocks Securities Investment Company 
v. Manila Railway Co. (1). 

It is clear therefore, that the objection 
‘of the debenture-holders isa valid one and 
that the shares must be registered in the 
name of ihe debenture holders. Under 
Art. 297 of the Articles of Association of 
the company in liquidation a fee of Re. 1 
per share is payable to the company on 
a transfer. Before the company went into 
liquidation: Seth Bir Chand paid the com- 
pany Rs. 3,843 for the transfer of these 
shares, Dr. Asthana, on behalf of Seth 
Bir Chand, prays for an order that this 
money should now be returned to his 
client in view of the decision in this ap- 


(1) (1897) A O 81; 66 L J Oh. 102; 75 L T 553; 54 
W R 253. z - B 
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plication. Iam afraid I can make no such 
order. The money was paid not to the 
liquidator, butto the company. At the 
date in question Seth Bir Chand had a 
right to beregistered asthe owner of these 
shares. That regis ration was not carried 
out. Ifit had been, the decision today 
would necessitate a rectification in favour 
of the debenture-holders, who of course 
would, and will have to pay Re. 1 per share 
forthe transfer in their favour. Seth Bir 
Chand certainly had topay the money 
for registration. It is no fault of the 
liquidator that he was not registered as a 
share-holder, and, as I have already said, 
if he had been registered his name would 
now have to be expunged. It may be and 
I do not express an opinion on this that 
he may have an action against the direc- 
tors of the company for such damages as 
he may think he has aright to claim for 
failure ʻo register hisnameor for return 
of the money paid to them for registration 
as money received for hisuse and upon a 


consideration which has failed. If Seth 


Bir Chand is so advised he may possibly 
lodge a claim for ihis amount in the liguida- 
tion. Whether. such a claim would ke 
successful or not is.a matter on which at 
present I express no opinion. 

Before the rectification is effected in 
favour of the  debenture-holders _ they. 
must, of course, pay tothe liquidator Re. 1 
per share for tha registration of the trans- 
fer. Under the trust deed, although the 
chargeonly applied to 3841 shares, the 
actual amount now is 3843 shares, and as 
the debenture-holders havea charge on all 
the assets of the Agra United Mills, the 
total amount ofthe shares in the posses- 
sion ofthe Agra United Mills being 3843 
the dekenture-holders will be entitled to 
this number of shares. 

I think the successful applicant is entitl- 
ed tohis costs from Seth Bir Chand, 
which J fix at Rs. 150. The decree will 
not be prepared until the successful ap- 
plicant has paid the proper stamp duty on 
his application. 


N. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 118 of 1932 
November 16, 1933 
Wort AND Fazu ALI, JJ. 
Fimm SHEOPRATAP GULZARILAL— 
UREDITOR—APPELLANT 


VETSUS 
Firm MURLIDHARGANPAT RAM — 
DEBTOR—RESPONDENT 

Appeal—Decision.of trial Court on question of 
fact ~Interference, if proper—Contract Act (IX of 
1872), s,63—Remission of part or whole of contract 
—Consideration, if necessary. 

Where there is no substantial reason for doing ao, 
the decision of the trial Court on a question of fact 
should not be disturbed. 

Quere.—Whether consideration 
the remission of a part or whole of the 
‘under s, 63, Contract Act, 


Mr. N. N. Roy, for the Appellant. 

Mr. S. C. Muzumdar, for the Respondent. 

Wort, J—This is an appeal from a 
decision of the learned District Judge on 
a petition by a creditor under the Pro- 
. vincial Insolvency’ Act. The learned 
Judge has decided that there was a 
fraudulent preference which constituted an 
act of insolvency. He has come to the 
conclusion that the petition of the creditor 
must be disallowed on the ground that 
the dsbt of the debtor does not amount 
to R. 500. The case of the creditor was 
that there was a debt owing to him by the 
debtor of asum of Rs. 814. As to Rs. 300 
thereof he had accepted a promissory 
note signed by one Karam Ali and that 
the balance of upwards of Rs, 300 re- 
Imained owing. The learned Judge has come 
to the conclusion however that the story 
‘set up by the debtor is true, namely, that for 
the debt of Rs. 800, the creditor had agre- 
ed to accept Rs. 400, Rs. 300 of which 
was settled by the transfer of this promis- 
sory note. At one stage of the hearing 
before us it was suggested that as there 
was no consideration for the remission of 
half the debt the contract would not he 
enforceable by the debtor and therefore 
the creditor cculd treat his debt as stand- 
ing at Rs. 800, the original amount. 
This question was not considered in the 
Court below, and having regard to cer- 
tain authorities in India a somewhat dif- 
ficult question arises as to whether con- 
sideration is necessary for the remission 
ef apart or whole of the contract under 
- g. 63, Contract Act. This does not seem 
an appropriate case in which to decide this 
point having regard to what I have said, 
namely, that it was not considered by 
the learned Judge in the Court below 


is necessary for 
contract 
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and it was not raised in this Court by the 
learned Advocates who appeared for the 
respective parties. The case therefore 
rests on the question of fact, whether the 
debtor established the contract between 
him and his creditor. Incidentally I might 
mention that the question of whether there 
was an act of insolvency which it is alleg- 
ed by Mr. Mazumdar on behalf of the 
debtor was not established, has not been, 
n my judgment, adequately dealt with 
by the learned Judge in the Court below 
and, although he has said that there was 
a fraudulent preference, he has not come 
to a conclusion on the question of whether 
the debtor could pay his creditors or not. 
The matter therefore rests as I have said, 
on the question of fact, whether the 
agreement between the parties has been 
proved. The learned Judge has disbeliev- 
ed the creditor on what appears to meto be 
an inadequate ground, namely, that an 
entry was made in the creditor's book on 
a date prior to the actual date of payment. 
On the other hand the debtor gave oral 
evidence of the agreement and produced 
his books which, if believed, would show 
that not only he had settled with this 
creditor at 8 annas in the rupee but that 
he had settled with other creditors also. 
It was in those circumstances that the 
learned Judge accepted the story advanc- 
ed by the debtor. The criticism raised 
by the learned Advocate on behalf of the 
creditor as to this story is that there was 
no corroboratory evidence of the agreement 
and nothing in writing for instance. But 
that criticism seems tome to be met by 
the fact that there was no evidence of the 
kind to which reference is made to that 
part of the agreement which was admit- 
ted by the creditor himself, namely, the 
acceptance of the promissory note of 
Rs. 300. 

Now although the case is not, to my 
mind, entirely satisfactory, still there 
does not seem to be any substantial rea, 
son why the decision of the learned District 
Judge on the question of fact should be 
disturbed. In these circumstances there- 
fore the appeal musi be dismissed with 


costs. 
Fazl Ali, J.—I agree. 


N. Appeal distrissed. 
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_ ALLAHABAD HIGH COURT 
First Appea} from Order No. 52 of 1932 
August 24, 1933. 

SULAIMAN, ©. J., AND KING, J. 
Kr. LAL SINGH — DEFENDANT — 
i APPELLANT 
“VETSUS 
Musammat CHOTEY BIBI—PLAINTIFF 


— RESPONDENT 

Civil Procedure Code (Act V of 1£08), s. 66—Pur- 
‘chase by joint decree-holder—Effect of—Right of other 
-persons to recover share of the properties purchased 
—Relinquishment of the right— Written instrument, 
af necessary. 
| In the absence of anything definite to show the 
contrary, the purchase made by a joint decree- 
holder, though in his own name, would enure 
for the benefit of all the persons interested 
in the joint fund which has been utilised in the 
acquisition of the property. The other persons “would 
be beneficially interested in the purchase,” and 
would be ‘entitled to recover a share of the pro- 
perties purchased af auction’. But the right to 
recover the share would be conditional on the pay- 
ment of a-proportionate share of the costs incurred 
in the litigation, It is not necessary for the re- 
linquishment of the right to recover a share in 
the property that the transaction should be 
evidenced by a written instrument and that such 
instrument should be registered, such right being 
short of ownership. Dwarka Prasad v. Mahadeo 
`- Prasad (l), referred to. 


F. A. from an order of the Subordinate 
wae, Mainpuri, dated December 21, 
1. 
- Dr. N. P. Asthana and Messrs. B. N. Sahai 
oa Shankar Sahat Verma, for the Appel- 
ant. 
Mr. P. M. L. Verma, for the Respondent. 


Judgment.—This is a defendant’s appeal 
arising out of a suit for recovery of posses- 
sion of a half share in a property acquired 
at an auction sale by the defendant Lal 
Singh. The mortgagee rights under a 
deed of mortgage devolved on Lal Singh and 
Bhikam Singh in equal shares. Lal Singh 
brought a suit for sale cn the basis of the 
deed against the mortgagors and impleaded 
Bhikam as a pro forma defendant. He 
obtained a decree for sale for: the whole 
amount and in execution of that decree 
purchased the mortgaged property in his 
own name in leu of the decretal amount, 
without paying any extra money out of his 
own pocket. Bhikam Singh died and it was 
on his death that his widow Musammat 
Chhotey Bibi brought the suit. 

The defendant admitted that Bhikam had 
a share in the mortgage money and in the 
decretal amount, but did not admit that he 
acquired a share in the property purchased 
at auction by the defendant. He pleaded 
that the claim was barred by limitation and 
also by s.66, Civil Procedure Oode and 
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further pleaded that the plaintiff Musammat 
Chhotey Bibi had under an arrangement 
relinquished her claim to the half share in 
the decretal amount in consideration of the 
defendant making a gift of some other 
property of his to her nominee Pahlad Singh. 
The trial Court, without taking any evidence 
dismissed the suit summarily holding’ that 
it was barred by s. 66, Civil Procedure Code. 
This finding has been overruled by the 
lower Appellate Court. The lower Appellate 
Court has further found that on the authority 
of Dwarka Prasad v. Mahadeo Prasad (1), 
the defendant purchased the property for 
the benefit of the plaintiff's husband and 
having got the land in lieu of that decree he 
must now let the benefit of the decree be 
converted intotheland which should go to 
the plaintiff. The learned Judge went on 
to hold that there was no registered deed of 
renunciation or evena written document 
and therefore the plaintiff was entitled to 
possession of the land in suit. As no 
evidence was taken by the trial Court, we 
cannot regard the finding of the lower 
Appellate Court as a finding that no 
renunciation in point of fact had been 
proved. He appears to have thought that in 
the absence of a registered document itis 
not opento the defendant to seb up an 
arrangement under which the plaintiff's 
claim to the property could be abandoned 
or even herclaim to ashare inthe decretal 
amount renounced. 

When the case came up before the High 
Court in second appeal it was referred to a 
Division Bench as the question of law raised 
was of some importance. 

No doubt there is plenty of authority for 
the proposition that where there is a fund 
belonging jointly to several persons and one 
of such persons makes a purchase of land 
with that fund the purchase enures for the 
benefit of the persons entitled to share in 
the fund. Several authorities are quoted in 
the judgment of this Court in Dwarka 
Prasad v. Mahadeo Prasad (|) relied upon 
by the lower Appellate Court. We may, in 
particular, refer to the case of Ganga Sahat 
v. Kesri (2) where one of three joint decree- 
holders of a mortgage decree had alone taken 
out execution and having obtained leave 
to bid at the sale, purchased the property in 
his own name and obtained a sale certificate 
in his own name and got exclusive posses- 


(1) 128 Ind. Cas. 446: (1930) AL J 950; AIR 
1930 All. 631; 52 A 954. 

(2) 30 Ind. Cas. 265 37 A 545;19 O W. N 1175; 
18 M-L T203; 29M LJ 329;2 L W &837;13A Ld 
999: 17 Bom. L R 998; 22 O L J 508; (1915) M W N 
733: 491 A 317P C). 


1934 


sion of the property. In a suit by the heirs, 
their Lordships of the Privy Council held 
that they were entitled tothe shares and that 
s. 317 of the old Code corresponding to s. 66 
of ‘the present Code, was not applicable as a 
defence to the suit. In the course of the 
judgment their Lordships observed thatthe 
provisions of that section are designed to 
create some check on the practice of making, 
what are called benami transactions in 
execution sales forthe benefit of judgment- 
debtors and in no way affect the title of 
persons otherwise beneficially interested in 
the purchase. It wasfurther observed that 
had the decree-holder not even embodied a 
reservation that the execution would be 
subject to the rights of the other decree- 
holders, the Court executing the decree, 
would have of its own motion, protected the 
interests of the other decree-holders and 
accordingly the representatives of the 
other decree-holders were entitled to re- 
cover from the purchaser their shares of 
the properties purchased by him in exe- 
cution of the joint mortgage decree. 

It seems to us that the question whether 
a purchase is made exclusively for the 
benefit of the certified purchaser or for 
all the persons interested in the joint 
decree is one of intention to be gathered 
from all the circumstances of the case. 
If there were anything definite to show 
that the defendant's co-mortgagees did not 
want to acquire any share in the mort- 
gaged property by purchase and did not 
Intend that the purchase should be on 
their behalf as well, their remedy would 
be confined to a share in the decretal 
amount. But in the absence of anything 
definite to show the contrary, the purchase 
made by a joint decree-holder, though in 
his own name, would undoubtedly enure 
for the benefit of allthe persons interested 
in the joint fund which has been utilised 
in the acquisition of the property. In the 
words of their Lordships the other persons 
“would be beneficially interested in the 
purchase,” and would be “entitled to re- 
cover a share of the properties purchased 
at auction.” But as was pointed out in 
Dwarka Prasad’s case (1), the right to 
recover the share would be conditional on 
the payment of a proportionate share of 
the costs incurred in the litigation. 

Ib follows that the ownership in the 
property doesnot become vested automa- 
tically in the other beneficiaries from the 
very outset. They merely acquire a right 
toclaim a share in the property on the 
ground that joint fund has been used for 
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its purchase. A beneficial interest no 
doubt exists and a claim can be founded 
upon it for recovery of a share in the pro- 
perty. But the owdership of the property 
does not become vested in the other 
beneficiaries fuom the date of the auction 
purchase. Their right is like that of a 
beneficiary who may claim a share of the 
property from one who holds it for their 
benefit. 

In this view it is clear that it was not 
necessary for the relinquishment of the 
right to recover a share in this property 
that the transaction should be evidenced 
by a written instrument and that such 
instrument should be registered, Had an 
instrument been executed it would have 
been compulsorily registrable under s. 17 
of the Indian Registration Act. But when 
the right of Bhikam was short of owner- 
ship there is no provision inthe Transfer 
of Property Act which requires that such 
a right could not be given without a written 
instrument. Even assuming that the tran- 
saction set up by the defendant was in 
the nature of an exchange, the considera- 
tion passing from Musammat Chhotey Bibi 
was a relinquishment of her right to claim 
a share in the property and not a trans- 
fer of ownership in such property. She 
could, therefore, havevalidly relinquished 
her claim without a written instrument. 

The positive case put forward by the 
defendant was that she had relinquished 
her claim to a share inthe decretal 
amount. No written instrument is neces- 
sary forsuch relinquishment. The lower 
Appellate Court should accordingly have 
allowed the defendant an opportunity to 
prove her case. 

The lower Appellate Court has remand- 
ed the case for trial of one issue relating 
to the expenses of litigation. The trial 
Court should try the further question 
raised in issue No. 5 as to whether there 
had been any arrangement between the 
parties asset up by the defendant. The 
parties will be at liberty to produce evi- 
dence. 

We accordingly allow this appeal in 
part and modifying the order of remand 
direct that the trial Court should also try 
the fifth issue. The costs of this appeal 
will abide the event. ae 


No Appeal allowed, 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 1133 of 1932 
September 22, 1933 
IQBAL AHMAD AND BAJPAI, Jd. 
SUMERA AND OTHERS—ACCUSED 

Versus c 
EMPEROR— OPPOoSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 297— 
Charge to jury—Judge expressing his opinion on 
questions of fact in dogmatic terms—Misdtrection, 
af constituied—Guiding principles in summing up by 
Judge. 

The Judge is entitled, in the course of his summing 
up, to express his opinion to the jury on any ques- 
tion of fact. But he should not state his own view 
on important matters of fact inso positive a manner 
as to lead the jury to believethat itis not open to 
them totake any other view. If the Judge does so, 
he takes questions of fact out of the hands of the 
jury, and thus deprives the accused of the valuable 
right given to him by law, to have the questions of 
fact considered by the jury. A summing up tothe 
jury in whichthe Judge goes on dictating his own 
findings on questions of fact, which ought to be left 
for the decision of the jury is no summing up at 
all and a verdict following upon such charge cannot 
be sustained. The Judge must be careful to see that 
there hasnot been such positive and dogmatic 
assertion by him about questions of ‘act in his 
sharge to the jury as to leave an impression on 
the mind of the jury, when they retire to consider 
their verdict that, in arriving at their conclusion, 
they must abide by and try to reconcile their verdict 
with the definite and positive expression of opinion 
by the Judge. 


Cr. A. from an order of the Sessions 
eee Cawnpore, dated September 23, 
1932. 


The Government Pleader, for the Crowr. 

Judgment.—Six persons named Sumera, 
Badri Bisal, Shyam Lal, Nannhoo, Debi 
Dayal and Bissey were tried by the learned 
Sessions and Subordinate Judge of Cawn- 
pore for an offence punishable under s. 395, 
Indian Penal Code. The trial was by jury. 
The jury unanimously returned a verdict of 
guilty against Sumera, Badri Bisal and 
Shyam Lal, accused and by a [majority of 
three to two the jury held that the charge was 
also brought home to Nannhoo. The learned 
Judge accepted the verdict of the jury as 
régards these four persons and ; convicted 
them. The present appeal is by the four 
convicted persons. The jury relurned a 
unanimous verdict of not guilty as regards 
Debi Dayaland Bissey. The learned Judge 
disagreed with the verdict of the jury and 
has referred their case to this Court under 
s. 307, Criminal Procedure Code, with the 
recommendation that the verdict of the jury 
so far as Debi Dayal and Bissey are con- 
cerned be set aside and they be convicted 
under s. 395, Indian Pena] Code. 
_ A reference to the charge tothe jury dis- 
.closes serious misdirections by the Judge 
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and as we have arrived at the conclusion 
that the verdict of the jury is vitiated owing 
to such misdirections we have decided not 
only to refuse to accept the reference but 
to allow the appeal and to set aside the 


conviction of the four accused who in ac- 


cordance with the verdict of the jury have 
been convicted by the learned Judge and 
so direct a retrial of all the six accused. 
We have refrained from going intothe evi- 
dence in the case with a view to satisfying 
ouiselves as to the propriety of the convic- 
tion of the four accused persons named 
above as, by so doing, we would be sub- 
stituting our decision for the verdict of the 
jury and this, for obvious reasons, 18 Un- 
desirable. 


In order to appreciate the misdirection by 
the Judge, it is necessary to set out the 
facts and the extracts from the charge to the 
jury in some detail. 


A dacoity is alleged to have been com- 
mitted in the house of aman named Beni 
Madho in village Sukhanevada on the night 
of May 17, 1932. A report of the occurrence 
was made in Sheorajpur police station by 
the Chaukidar of the village on May 18, 
at 8 a.m. Pandit Chunni Lal, the officer in 
charge of the station, proceeded at once to 
the scene of the occurrence and commenced 
the investigation. A list of the looted property 
was given to him by Beni Madho. N annhoo 
accused was arres'ed on May 22 and 
on May 24, the investigating officer arrest- 
ed Sumera, Badri Bisal, Shyam Lal and 
Badlu. Badlu was made an approver in 
the case. He is alleged to have given 
certain ornaments to the investigating 
officer which according to the case for the 
prosecution belonged to Beni Madho and 
were taken away by the dacoits. The con- 
fession of Badlu was duly 1ecorded -by a 
Magistrate on May 26. Bissey accused was 
arrested on July 5. Three accused, viz., 
Debi Dayal, Bissey and Shyam Lal, are 
residents of village Phando whichis at a dis- 
tance of about four miles from Sukhanevada, 
The accused Sumera, Badri Bisal and Badlu 
approver reside in village Judaypur which 
is also at a distance of four miles from 
Sukhanevada. The accused Nannboo, 
Brahman, resides in village Birdha which is 
at a distance of only two miles from Sukha- 
nevada. 

The evidence against the accused consist- 
ed of the statement of the approver, the 
alleged recovery of certain articles from 
the house of some of the accused and their 
identification by witnesses who professed to 
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have recognized them at the time of the 
dacoity. l 

In his charge to the jury the learned 
Judge at first set out the evidence of the 
approver.. The statement of the approver is 
rich in details. According to the approver 
the dacoity was organized at the instance 
of Nannhoo Brahman who has got certain 
relations residing in village Sukhanevada. 
The approver has given- details about the 
operations by the dacoits at the time of the 
commission of the dacoity by them. After 
setting out the evidence of the approver 
the learned Judge in his charge obseryed 


this fact. 
up to which the Police Constable was pre- 
sent. The Deputy Magistrate has stated 
that Badlu was in the custody of his own 
peons for more than three hours. The 
evidence of the Deputy Magistrate should 
be preferred. Badlu was never in jail. 
He was keptin Nawabgunj thana. This 
fact does not seem to be of much import- 
ance. When Badlu had once made the 
confession and it was recorded under s. 164 
of the Criminal Procedure Code, it was im- 
material whether he was kept in jail or in 
some thana. Ib was rather safe for the 
prosecution to have kept him alcof from 
other accused so that he may not be 
influenced by them to retract his con- 
fession, The Darogha, Pandit Chunni Lal, 
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has explained that there was congéstion “in 
Cawnpore Jail where there was no separate 
accommodation for Badlu and hence he 
was kept in Nawabgunj thana by the order 
of the Court.” The learned Judge then told 
the jury that it is the established practice 
not +o act upon the evidence of the approver 
unless it was corroborated in material parti- 
culars and observed that “the approver has 
been corroborated on material points.” He 
then detailed the facts deposed to by the ap- 
prover which in his opinion were corroborat- 
ed by the evidence of other witnesses. 

The Judge then proceeded to detail the 
identification proceedings 
heldin jailand observed that: - “The identi- 
fication in this case is very good......... It 
has been argued by the defence Counsel 
that the identification is so good that it 
leads to the inference that there is some flaw 
in it. I may tell you that there is no flaw 
in the identification proceedings. Four of 
the accused, namely Debi Dayal, Badri 
Bisal, Shyam Lal and Sumera were arrested 
on May 24, 1932 and were taken tothe Thana 
together. They stated that on the Canal 
Bridge of Jagatpur they were shown by 
the Darogha to six men, three girls and one 
widow, who were all probably of Sukha- 
nevada. It has been argued that it was 
difficult for the accused who were in jail 
to have proved this fact. The law does not al- 
low us to act upon conjectures and surmises. 
Every fact must be proved before it is acted 
upon. The accused in spite of their being 
in jail have been able to engage Counsel 
and produce witnesses on other facts. 
No question about this fact was put to 
the Constable who took them from the 
place of their arrest to the thana. The 
Darogha Pandit Chunni Lal, who was asked 
{his question, said on oath that he did 
these accused to the thana 


ponsible Police Officer. 
given no oath under the law and they are 
entitled to say anything and everything. In 
face of such good identification the ac- 
cused could not have taken any other plea 
except the common plea that. they were 
shown to the witnesses by the Police. The 
machinery of the Government consists of 
Police Officers whose duty is to arrest the 
dacoits and take them in purdah from the 
place of their arrest to the thana and then 
to the jail. It is presumed that they do 
their duty as prescribed by law. The Po- 
lice Officers are not the masters of their 
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own actions, but they have to account for 
their conduct to their superior officers. 
If it is known that they violate their du- 
ties they are liable to be sacked. You 
are, therefore, to presume that the evidence 
of the Police Officers .is correct and that 
the accused were taken in purdah as 
prescribed by law from the place of their 
arrest to the thana and they were not 
shown to anybody. If the accused allege 
that they were shown to the witnesses it 
lies upon them to prove this fact.” 

The learned Judge.then in the course 
of his charge to the jury dealt with the 
case of individual accused. While dealing 
with the case cf Sumera the learned J udge 
observed that ‘‘you will thus see that the 
evidence against this accused is over- 
whelming and is also the best evidence.” 
When dealing with the case of Badri 
Bisal he remarked. that “he also alleges 
that he was shown to the witnesses on the 
Canal Bridge of Jagatpur. He has not 
been able to prove this fact. I have al- 
ready remarked in cases of other accused 
that this allegation is an after-thought and 
is totally false.” Similarly when summing 
up the evidence against Bissey Brahman 
the Judge observed that “at least he has 
not been able to prove with any evidence 
that he was shown tothe prosecution wit- 
nesses who have identified him.” 

The extracts from the charge quoted 
above leave no room for doubt that the 
learned Judge expressed his opinion on 
questions of fact that were of cardinal 
importance in the case, in terms too dog- 
matic and unqualified and this, in our 
judgment, amounted to a misdirection. The 
Judge is entitled in the course of his 
summing up to express his opinion to 
the jury on any question of fact. But he 
should not state hisown view on impor- 
tant matters of fact in so positive a man- 
ner as to lead the jury to believe that it 
is not open to them to take any other 
view. Ifthe Judge dces so, he takes ques- 
tiorts of fact out of the hands of the 
jury, and thus deprives the accused of the 
valuable right, given to him by law, to 
have the questions of fact considered by 
the jury. A summing up to the jury in 
which the Judge goes on dictating his own 
findings on questions of fact, which ought 
to be left for the decision of the jury, is 
no summing up at all and a verdict fol- 
lowing upon such charge cannot be sustain- 
ed. While stating the evidence for and 
against the accused the Judge is entitled 
to make ghis own comments as regards 
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each piece of evidence, note discrepancies 
and inconsistencies in the evidence, and 
point out generally the way in which it 
is favourable or unfavourable to the ac- 
cused. But it is not open to the J udge 
to tell the jury that any explanation of- 
fered by the accused of any fact appearing 
against him in evidence is incredible with- 
out telling the jury plainly, that it is 
merely his own opinion and that the 
jury are entitled to draw their. own con- 
clusions. In short in his charge to the jury 
the Judge should give substantial’ help 
and guidance ta the jury by properly 
marshalling the facts, sifting the evidence 
and expressing his own opinion about the 
estimate of that evidence, but he should 
always be careful to tell the jury that the 
decisions on questions of fact is within 
their province, and that that decision ig 
to be arrived at by them untrammelled by 
the opinion expressed by the Judge as 
regards the credibility or ctherwise of a 
particular piece of evidence. The Judge 
must be careful to see that there has not 
been such positive and dogmatic asser- 
tion by him about questions of fact in 
his charge to the jury as to leave an im- 
pression on the mind of the jury, when 
they retire to consider their verdict that, in 
arriving at their conclusion, they must 
abide by and try to reconcile their ver- 
dict with the definite and positive expres- 
sion of opinion by the Judge. 

In the case before us the J udge was 
not entitled to tell the jury that Badlu's 
statement that there was a Police Constable 
with him in the Gourt room of the Ma- 
gistrate who recorded the confession should 
not be believed and that the evidence of 
the Deputy Magistrate should be prefer- 
red. The Deputy Magistrate may ormay 
not have remembered the fact as to whe- 
ther a Police Corstable was or was not 
present at the time of the recording of 
the confession. The Judge was equally 
wrong in telling the jury that once the 
confession was recorded, it was immaterial 
whether Badlu was kept in the jail or in 
the Police lock-up. When remarking that 
the approver was corroborated on material. 
points, he ought to have qualified this’ 
Statement by adding that that was his opin- 
ion, and that the jury were free to con- 
sider whether the evidence adduced in the 
case afforded corroboration of the testi- 
mony of the approver on material points, 
Similarly he ought to have left it to the 
jury to consider whether the identification 
in the case was good or bad and ought 
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not to have dictated his own opinion on 
the point to the jury. While dealing with 
the result of identification he ought -to 
have pointed out tothe jury that the ac- 
cused resided within four miles of the 
scene of the dacoity and it is possible 
that the identification witnesses knew them 
from before. His observation that the jury 
is “to presume that the evidence of Police 
Officers is correct and that the accused 
were taken in purdah as prescribed by 
law from the place of their arrest to the 
thana and they were not shown to any- 
body, was wholly unwarranted and amount- 
ed to a serious misdirection. There 
is no such presumption in law as the 
learned Judge seems to think. It was 
open to the Judge to tell the jury that 
no evidence was led by the accused to 
substantiate the allegation that they were 
shown on the Canal Bridge to the witness- 
es for the prosecution but he was bound 
to qualify this statement by pointing 
out to the jury that the defence was not 
bound to call any evidence, and that 
they could rely on the prosecution evi- 
dence, and the circumstances disclosed by 
that evidence, so far as it could help 
them and that they were entitled to the 
benefit of any doubt. 

The questions what value should be at- 
tached to Badlu’s confession and whether 
the identification of the accused by the 
prosecution witnesses was entitled to any 
weight were questions of cardinal import- 
ance in the case and as we consider that 
the Judge misdirected the jury so far as 
these questions are concerned, we cannot 
uphold the verdict of the jury and the 
conviction of the four appellants by the 
Judge. We accordingly set aside the ver- 
dict of the jury and the conviction of the 
appellants and direct that all the six ac- 
cused be retried by some Judge other than 
the learned Judge who heard the case. 
The record must be returned forthwith to 
the Court below. 

N. | Retrial ordered. 


BOMBAY HIGH COURT 
First Civil Appeal No. 306 of 19380 
February 23, 1933 
PaTKAR AND BARLEE, JJ. 
BALKRISHNADAS VENKATIDAS 
SHETAJI—PuaintirF—APPELLANT 


VeErSUs 
MALAKAJAPPA IRAPPA JOLAD— 
DEFENDANT— RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 68, Sch III, 
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para. 1 —Decree transferred to Collector for execution 
— Order passed by Collector—Interference by Civil 
Court—Jurisdiction—Collector, 1f a Court, 

When a decree is transferred to a Oollector for 
execution under s 68, Civil Procedure Code and an 
order is passed byhim under Sch. JIf, Civil Proce- 
dure Code, in respect of the decree, the order should 


not be interfered with bya Oivil Court [p. 598, col, 

1] ie 
|Oase law referred to.) 
Nowhere in the Civil Procedure Code -is it 

enacted that a Oollector is a Court. Bhagwan Das 


Marwari 
[ibid.] i 
F. C. A. from the decision of the ‘First 
Class Subordinate Judge, at Bijapur, in 
Darkhast No. 50 of 1927. 

Mr. H. B. Gumaste, for the Appellant. 

Mr. G. R. Madbhavi, for the Respondents. 

Patkar, J.—In this case a decree was 
obtained on December 15, 1917, for 
Rs. 11,626-7-7 to be paid by instalments of 
Rs. 8u0 each. In July, 1927, a darkhast was 
given to recover the 7th and the 8th instal- 
ments, amounting to Rs. 1,600 as principal 
and Rs. 173 asinterest. The Subordinate 
Judge sent the decree to the Collector for 
execution. In May, 1928, the Collector order- 
ed the land to beleased to Melappa Anda-. 
neppa fort2 years on a yearly rent of 
Rs. 500 and the rent note was passed in the 
following year. In the lower Court an 
application was made to.set aside the lease, 
The learned Subordinate Judge held that 
the action of the Collector was «intra vires. 

It appears to us that under Sch. TII, 
para. 1, cl. (b), the Collector should have 
raised the amount of the decree by letting 
in perpetuity, or for a term, on payment 
of a premium, and also under para. 7, cl. (b) 
(i), by letting in perpetuity, or for a term, 
on payment of a premium, the whole or 
any part of the said property. The Collec- 
tor, therefore, ought to have let the land on 
a premium to raise the amount of the 
decree. 

It is contended on behalf of the appellant 
that the Collector by fixing the amount of 
rent at Rs. 566 and ordering the rent to be 
paid to the decree-holder has varied the 
original decree which had made the amount 
payable by instalments of Rs. 800. It is 
contended on behalf of the respondents that 
the Civil Court has no jurisdiction to set 
aside the order passed by ihe Collector in 
execution of the decree under Sch. ILI. The 
contention is supported by the decision in 
Krishna Dasv. Ram Gopal Singh (1), where 
it was held that when a decree has been 
transferred to a Collector for execution 
under the provisions of s. 68 of the Code 

(1) 115 Ind. Cas. 125; 50 A 827; 26 AL J 169, AIR 
1928 All, 558, 


v. Suraj Prasad Singh 12), referred to. 
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‘of Civil Procedure, it is not competent to 
the High Court to interfere with the orders 
passed by him even though they maybe 
obviously not warranted by the provisions 
of Sch. ITI, para. 41 of the Code. It is no 
doubt true that there is a rule made by the 
Allahabad High Court which clearly pro- 
vides that a Civil Court has no power to 
interfere withthe procedure of a Collector 
in the execution of a decree which has been 
transferred to him under s. 68. There is no 
corresponding rule framed by this Court to 
that effect, still the question remains whe- 
ther a Civil Court has power to interfere 
with the order of the Oollector, who, accord- 
ing to s. 71, is deemed to be acting 
judicially. 

It has been held in Bhagwan Das Mar- 
wari v. Suraj Prasad Singh (2) that the 
Collector executing a decree is not a Court. 
Section 70, sub-s. (1), cl. (c), invests the 
Local Government with the power of mak- 
ing rules for providing appeals against the 
orders of the Collector in executing a decree 
transferred to him under s. 63. According 
| to the decision in Mancherji v. Thalcurdas 
(3), an appeal would lie to the superiors of 
of the Revenue Officer, who has passed an 
order in execution under Sch. IIT. 

In Bhurchand Hansraj v. Vira Champa 
(4) itwas held that the Civil Court and 
not the Collector had jurisdiction to deter- 
mine the question whether the decree has 
been satisfied or not, but so far as the 
machinery necessary for the satisfaction 
of the decree is concerned, the Collector is 
the sole authority and the Civil Court 
cannot interfere with the discretion of the 
Collector. 

The case of Timmanna v. Govind (9), 
refers to the power of a Civil Court to in- 
terfere with the order passed by the Qol- 
lector in execution of a partition decree 
sent to him for execution under s. 54 of the 
Civil Procedure Code. The decree in the 


present case is sent under s. 68 of the. 


Civil Procedure Code, and sub-s. (2) of s. 70 
prevents the Civil Court or any Court in 
exercise of any appellate or  revisional 
jurisdiction from passing any order which 
is within the jurisdiction of the Collector to 
pass under sub-s. (1) of s. 70. In these 
ci-cumstances it appears that the Civil 
Court would have no jurisdiction to interfere 


with the order passed by the Collector under 
(2) 84 Ind Cas.1031; 47 A 217; 22 A LJ 1061; L 
R35A89 Civ; A IR 1925 Ail. 146. 
(3) 7 Bom. L R 682, 
(4) 17 Ind. Cas 142; 37 B 32; 14 Bom. L R 187. 
(5) 94 Ind. Oas. 656; 28 Bom, L R 523, A I R 1926 
Bom, 258, 
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Sch. IIT fof the Civil Procedure Code in 
respect of decree transferred to the Col- 
lector for execution under s. 68 of the Civil 
Procedure Code. 

The appeal muet, therefore, be dismissed 
with costs. 

Barlee,J.—I am of the same opinion. 
Under the guise of an appeal against the 
order of the Subordinate Judge made on 
an application in connection with the exe- 
cution of a decree of this Gourt, we find 
an application for revision of an order 
made by a Collector purporting to act 
under the powers given him by s. 69 and 
Sch. III ofthe Civil Procedure Code, on 
the ground that his order was ultra vires. 
Iagree with my learned brother that we 
have no jurisdiction to revise the Collector's 
order. Section 115 empowers us to revise 
orders made by any Court Subordinate to 
ihis High Court, but nowhere in the Civil 
Procedure Code, is it enacted that a 
Collector is a Court and we can infer from 
ss. 70 and 71 that the legislature did not 
intend that he should be a Court. Had it 
been the intention that he should be a 
Civil Court, the legislature would certainly 
not have provided that appeals should lie 
from his decisions to the revenue authorities, 
and it would have been unnecessary to pro- 
vide in s. 71 that he and his subordinates 
shall be deemed to be acting judicially. 

On this point reference may be made to 
the decision of Mukerji, J., in Bhagwan Das 
Marwari v. Suraj Prasad Singh (2), where 
the learned Judge sajs (p, 223)*: 

“The Collector is nota Court executing the decree, 
He is nowhere mentionrd as a Court, and the legis- 
lature therefore found it necessary to say specifically 
that when a Oollector exercises his jurisdiction in the 
matter of the execution of decrees, he should be 
deemed to beacting judicially.” 

Tagree then that the appeal must be dis- 
missed, 

N. 5 Appeal dismissed. 
Page cidh A.—|Ed] © | 
ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1266 of 1931 
January 3, 1934 
Youne, J. 

Tar MUNICIPAL BOARD, BENARES 
— DEFENDANT—APPBLLANT 
VETSUS 
Messrs. KRISHNA & Co.— PLAINTIFF 


— RESPONDENT 
Words and phrases—Hardwire, if includes electric 
fans—Benares Municipality's Schedule of octroi rates, 
Art. 82—Electric fans, if chargeable under. 
The word ‘hardware’ cannot include an 
fan. An electric fan comes much more 
under the term ‘machinery.’ 


electric 
nearly 
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The Benares Municipality under Art. 82of the 
Schedule giving them authority to charge octroi 
eny, on ‘hardware,’ charged duty on electric 

ns : | 


Held, thatas ‘hardware’ did not include electric 
fans they were exempt from octroi duty. 

S. O. A. from a decision of the First Addi- 
tional Subordinate Judge, Benares, dated 
August 10, 1931. 

Messrs. P. L. Banerji and H. P. Sen, for 
the Appellant. 
= Dr. K.N. Katju and Mr. K. C. Mital, for 
the Respondent. 


Judgment.—This is a second appeal 
from the decision of the Additional Subordi- 
nate Judge of Benares: The point raised 
is an interesting one concerning the right of 
the Municipality of Benares to levy octroi 
duty on goods entering the Municipal 
boundaries under the rulesin force at the 
date of the plaint. The plaintifs are 
dealers in electrical goods and similar 
articles. They were in the habit of import- 
ing electric fans into Benares. On one 
occasion they thought fit to declare the value 
of some Seimen ceiling fans as Rs. 20 each. 
The Municipality not unnaturally. thought 
that this wasa wholly inadequate value to 
declare, with the result that the goods were 


detained in: the octroi barrier and the. 
Municipality refused to allow the plaintiffs 


to take possession of them until payment of 
duty. The plaintiffs then considered their 
position‘and no doubt under legal advice, 
discovered the schedule of octroi rates of 
the Benares Municipality. It was there 
discovered that electric fans were nob 
included among the various articles upon 
which the Municipality was entitled by 
sanction of the Governor in Council tocharge 
octroi duty. Thereupon the plaint was 
filed by the electrical suppliers claiming 
the return of the octroi duty they eventual- 
ly had paid to obtain possession of the fans 
and damages ‘or the detention of the goods, 
The Municipality in the lower Courts had 
relied upon Art. 82 in the Schedule as 
giving them authority to charge octroi duty 
on. the fans in question. Article 82 includes 
the word “hardware.” In the lower Courts 
and here ithas been contended that the 
word “hardware” covers electric fans. 
Thus, the construction of this word is the 
sole question now in issue which I have to 
decide. 

It is to be noted that the Schedule is 
dated 1922. In that year there was no 
electricity in Benares and both the Courts 
below have laid stress upon this point. It 
is said that as there was no electricity in 
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Benares, the framers of the Schedule could 
not possibly have meant hardware to. 
include electric fans. On this point I am 
not in agreement with the lower Courts. 
fact that electricity was in 
a great many other towns in the Province, 
the sole question on the construction of the 
word “hardware” would be whether the 
word did in fact include electric fans. We 
cannot investigate the mind of a body 
like the Benares Municipal Council. Iam. 
satisfied however that both the Courts 
below are right in the decision at which 


they arrived. Among the articles 
specifically exempted from duty in the 
extracts from. the Benares : Municipal 


Accounts Code are carriages, vehicles of 
all sorts including motor cars, bicycles and 
tricycles and machinery and component parts 
thereof. The word “hardware” in my 
opinion cannot possibly be applied to an 
article like an electricfan. An investiga- 


tion of various dictionaries makes this to 


my mind clear that hardware includes 
pots, pans and domestic appliances of 
that sort and simple articles made of 
metal. It cannot include complicated: 
machinery such as electric -motor and 
articles of that type into which of course 
a certain amount of metal must necessarily 
enter. An electricfan comes much more 
nearly underthe term “machinery” which 
is by the Code itself exempt. from duty. 
The Benares Municipal Council has by 
sanction of the Governor in Council added 
in May, 1932, as subject to octroi duty “all 
forms of electric goods including eléctric 
lights and fans.” This has been published 
in the local Government Gazette. The 
position is now beyond doubt, but I have 
merely to consider the position before this 
addition. : 

I am satisfiedthat the word “hardware” 
cannot include an electric fan and I there- 
fore dismiss this appeal with costs. As the 
matter is of importance to the Municipality 
and the citizens of Benares, leave to appeal 
in Letters Patentis allowed if it is thought 
fit to appeal. , | 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT . 
First Civil Appeal No. 126 of 1932 
November 30, 1983 | 
SULAIMAN, ©. J. AND KING, J. 

B. PRAG NATH-—DEFENDANT— APPELLANT 
i VETSUE . _ 
Musammat INDRA DEVI—PLAIntirr 

— RESPONDENT 
Civil Procedure Code (Act V of 1908) 0, XXXVITI, 
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r. 5, Appendix F, Form Ne. 5, s. 107 (2:—Applica- 
iion for attachment before yudgment—Non-compliance 
with provisions of O. XXXVIII, r. 5—Whether 
renders order wholly ultra vires and void ab initio 
—Power of Appellate Court to pass order for 


attachment. 

Where on an application for attachment before 
judgment, the Court ordered for notice to go to the 
defendant to show causa, if any, against the ap- 
plication, and the office instead of issuing a notice on 
Form No. 5, Appendix F to the Oivil Procedure Code, 
issued anotice on the general form for notice to 


show cause : 

Held, that the provisions of O. XXXVIII, r 5, 
were not complied with by the lower Court and that 
although such non-compliance with the provisions of 
the rule amounted to an irregularity and the order 
passed by the Court below was both irregular and 
objectionable, it was not wholly ultra vires or void 
ab initio. Nathu Mal v. Kishori Lal (1), relied 


Hel, further, that the lower Court had jurisdiction 
under O. XXXVILI,r 5 (3) to direct the conditional 
attachment of the whole or any portion of the 
defendant's property, if satisfied that such an attach- 
ment was necessary and that the Appellate Oourt 
under s. 107 (2) had the same powers and could per- 
form as nearly as may be the same duties as were 
conferred and imposed by the Code on Courts of 
original jurisdiction. 

F. ©. A. from an order of the Subordinate 
Judge, Aligarh, dated April 14, 1932, 

Mr. Baleshwart Prasad, for the Appel- 
lant. 

Mr. B. N. Sahai for Dr. N. P. Asthana, for 


the Respondent. 


' Judgment.—This a defendant’s appeal 
from an order directing attachment of 
certain properties before judgment. 
The order purported to have been passed 
under O. XX XVIII, r. 6 and an appeal 
from an order passed under that 
is allowed by O. XLI, r. 1 (q). 

The defendants did not raise the objec- 
tion in the Court below which is raised 
before us, viz., that the notices issued by 
the Court below ordering the attachment 
was notin compliance with O. XX XVIII, 
r.5. Under that order, when the Court 
is satisfied that the defendant, with intent 
to obstruct or delay the execution of any 
decree, is about to dispose of his pro- 
perty, or is about to remove the pro- 


perty from the local limits of the jurisdic-. 


tion of the Court, it may direct the defend- 
ant either:—1) to furnish security to pro- 
duce the property or the value thereof, or 
(2) to appear and. show cause why he 
should not furnish security. Under r. 6, 
when the defendant: fails to show cause 
why he should not furnish security or 
fails to furnish the security required, the 
Court -may order the property to be at- 
tached. 

In the present case, the wife had brought 
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a suit for maintenance allowances against 
bei husband and applied for attachment 
before judgment. On the application the 
notice go to the 
defendant to show cause, if any, against 
this application.” 

The learned Judge did not carefully 
read the provisions of 0. XXXVIII, r.5 
and worded his order wrongly. The result 
was lhat his office instead of issuing a 
notice on form No. 5, Appendix F to the 
Code of Civil Procedure, issued a notice 
on the general form for notice to show 
cause. It directed the defendant to appear 
on the date fixed and show cause against 
the application and he was informed that 
if he did not appear and show cause, the 
application would be disposed of in his 
absence. 

As already noted, the defendant when 
he appeared filed objections, but did not 
take any objection as tothe defective form 
of the notice. Nonetheless there is no 
doubt that the provisions of, r. 5 were not 
complied with by the Court below. As 
laid down in Nathu Mal v. Kishori 
Lal, 23 Ind. Cas. 107 (1), such non-com- 
pliance with the provisions of the 
rule amounted to an irregularity 
and the order passed by the Court below 
was both irregular and objectionable. It 
does not necessarily follow that it was 
wholly ultra vires or void ab initio. 

The Court below however had jurisdic- 
tion under O. XXXVIII, r. 5 (3), to direct 
the conditional attachment of ‘the whole 
or any portion of the defendant's 
property, if satisfied that such an attach- 
ment was necessary. It seems to us 
that the appellate Court under s. 107 (2) 
has the same powers and can perform 
as nearly as may be thesame duties as are 
conferred and imposed by the Code on the 
Courts of original jurisdiction. 

We are satisfied that this is a fit case 
in which a conditional attachment should 
be ordered pending the decision of the 
question whether any security should be 
demanded and if so, what security: and 
also whether this is a fit case in which 
an attachment before judgment can be 
ordered. 

The learned Advocate for the appellant 
has urged before us that the claim was 
a mere declaratory claim and O. XX XVIII,’ 
1. 9 should not apply to it. Whether the 
relief claimed .by the plaintiff can be’ 
ultimately granted in the form asked for, 
is nota matter of vital importance at 
| (1) 23 Tad, Cas. 107, 
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-this stage. The Yelief claimed in this case 
is not one for declaration only but also 
for ordering the defendant to pay her 
maintenance allowances at fixed intervals 
andin case of default, for the realisation 
of the amount by sale of the property in 
the execution department. The plaintiff 
paid full court-fees on this substantive 
relief, 

We accordingly allow this appeal and 
setting aside the order of the Court below 
send the case back to that Court with the 
direction that it should proceed with the 
case according to the provisions of 
O. XXXVI, r.5 and after issuing a proper 
notice dispose of the application final- 


y. 

In the meantime we order that the 
attachment ordered by the Court below 
should continue as a conditional attach- 
ment, 

N. Appeal allowed. 
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` ALLAHABAD HIGH COURT 
Civil Revision Petition No. 129 of 1933 
August 29, 1933 
KENDALL, J. 
Firm BRIJMOHAN RADHAMOHAN — 

DEFENDANT—APPLICANT 
VETSUS i 

Firm BHAGWANDAS 

CHANDERBHAN— 


PLAINTIFF - Opposite PARTY 

Civil Procedure Code (Act V of 1908), O. II, 7.2 
—Suit on running account fora particular period 
—Decree—Subsequent suit for different period prior 
to that in former sutt—Allegation that cause of 
action was separate—Onus on defendant to prove 
sameness of cause of action in the two suits. 

Where a decree was obtained in a suit on a 
running account for a particular period and sub- 
sequently the plaintiff brought a suit on an account 
for a prior period alleging that the accounts in the 
two suits were separate : 

Held, that it was forthe defendant to prove that 
the cause of action in the two suits was the same in 
order that O, JI, r. 2, Oivil Procedure Code, should 
operate as bar to the second suit. Kedar Nath v, 
Dinabandhu Saha (|) and K. E. A. K. Ahmad Sakab 
& Co. v. M. K. Pakir Mahomed Rowther (2), referred 
to. 

Held, further on the facts, that even assuming 
that the cause of action was the running account, in 
the face of the finding of fact that there was a 
separate account for the retail items, it formed 
a separate cause of action from that inthe earlier 
suit and consequently O. II, r. 2, could not operate as a 


ar. 

C. R. P. from an order of the Small 
Cause Court Judge, Agra, dated Jan- 
nary 4, 1933. 

. Messrs. B. Malik and M., L. Chaturvedi, 
for the Applicant, > - 
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Mr. Din Dayal, for the Oppcsite Party. 

Order.—This is a defendant’s application 
for the revision of an order passed by the 
Judge of the Small Cause Court of Agra 
decreeing the plaintiff's suit. The plaintiff's 
suit was based on account books and ac- 
cording to the applicant the plaintiff had 
sued previously on a running account from 
November 5, 1930 to May 24, 1931 and 
obtained a decree, and the applicant 
afterwards brought a counter suit against him 
and also obtained adecree. The grounds 
of the present application are that the 
present suit is based on an account in 
which the items are dated from March 
29, 1930 to September 30,1930 and that 
when the plaintiff brought his previous suit, 
he was bound by the provisions of O. II, r. 2, 
to include these items so that the present 
suit was barred by cl, (2), r. 2. 

This argument was apparently brought 
forward in the trial Court and the finding 
of the Court was that the present suit is 
based on a different account. No details 
are given to show how the Court arrived 
at this conclusion, but it is pointed out that 
the plaintiff in his statement said that he 
had two different accounts, one a ‘‘whole- 
sale” account and the other a “retail” ac» 
count though both appear to have been of 
items of a similar description and both 
accounts are entered in the same account 
book. In these circumstances it was for 
the defendant to prove that the plaintiff's 
cause of action in regard to the items in 
the second suit was the same as his cause 
of action in the first suit. I have been 
referred to the decision in the case of 
Kedar Nath v. Dinabandhu Saha (1) 
in which it was held by a Bench of 
the Calcutta High Court that where 
the dealings between two parties give 
rise to a continuous account, the whole 
forms one cause of action. If no continuous 
accounts were kept each item would no 
doubt form a separate cause of action. But 
apparently the decision of the Calcutta 
High Court amounts to this, that where a 
running account of such items is kept, it 
will be presumed by the Court that the 
contract between the parties is that the 
accounts ‘should be kept in that way, that 
payment should be made on account and 
that consequently the cause of action in 
a suit will be the account itself and not 
the separate items of which it is composed. 
A somewhat different view was taken by 
a Bench of the Rangoon High Court in the ` 
case of K. E. A. K. Ahmad ` Sahab and 

(1) 31 Ind, Cas, 626; 42 O. 1013; 19 O W N-724, 
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Co. v. M. K. Pakir Mahomed Rawther (2), 
in which it was decided that prima facie 
each order and delivery of goods is a 
separate cause of action unless they are 
successive claims arising under the same 
obligation within the explanation at the 
end of r.2,O. II. The question is really 
dependent on the contract between the 
parties, and it is remarked: 

“I do not dispute the contention that there may 
be cases where from the course of dealing and 
previous settlements between the parties there may 
be evidence of implied contract that all goods suppli- 
ed in a particular month or in a particular quarter 
or even in an entire account should be treated as 
a single cause of action, but in my opinion it would 
require very clear evidence to justify a Court in dis- 
missing a suit on such ground.” 

In the present case however even if we 
assume ‘that the cause of action was the 
running account and not the separate items 
contained therein, the finding of fact by 
the Court is that there was a separate ac- 
count for these retail items, i. e. it formed 
a separate cause of action from that in the 
earlier suit, and consequently O. IL, r.2 
cannot operate as a bar. The result is 


that the application fails and is dismicsed 


with costs. a 

N. Application dismissed. 

= (2) 79 Ind. Cas 155; A IR 1914 Rang. 445; 1 R 
891; 2 Bur. L J 169. 


PATNA HIGH COURT 
Civil Revision Petition No. 80 of 1933 
April 22,1933 
KULWANT Sava’, J. 
SHEODAHIN CHAUDHURY-- 
PETITIONER 
Versus 
DASRATH DUBEY AND OTHERS - OPTOSITE 
PARTIES 

Civil Procedure Code (Act V of 1£03), Sch. II, 
yara. 1—Reference to arbitration only by parties 
interested — Parties interested, test to find cut— 
Award, if can be set aside on the grouna that parties 
not interested have not joined in making the refer- 
ence. 2 a 

A reference to arbitration by parties interested in 
the subject-matter in difference between them is a 
good reference under Sch. II, para.}, Oivil Proce- 
dure Code. In order to find out whether the parties 
have interest in the subject-matter in difference, it 
is necessary to see the nature of the sult in which 
that question is raised and not the possibility of 
their havingany interest in a future litigation 
which may arise as the result of the decree in the 
suit. The award ona reference made by parties so 
interested is alegal award on the ground that 
certain defendants who were not persons interested 
“in the matter in difference, did not joinin making 
the reference, | 

C. R.P. from an order of the Munsif, 


Shahabad, dated January 25, 1933. 
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Messrs. P. Dayal and Haribans Kumar, 
for the Petitioner. ; 
Mr. Sunar Lal, for the Opposite Parties. 
Order.—This is an application in re- 
vision by defendants Nos. 1 and 2 against 
an order of the Munsif of Arrah allow- 
ing the plaintiff's objection to an award 
filed by an arbitrator in the suit and 
setting aside the award. Itis necessary 
to set out the facts shortly. A holding 
consisting of 4 bighas odd and compris- 
ed in survey plots Nos. 287 and 401 
originally belonged to one Baldeo Chaudh- 
ury. A rent suit was instituted against - 
Baldeo Chaudhury and in’ execution of 
the decree passed in the rent suit the 
holding was sold on January 8, 1914 and ` 
purchased by two persons Baldeo and 
Tribeni Singh. Defendant No. 3 is the 
descendants of Baldeo and defendant No. 4 
is the son of Tribeni. In execution of a 
subsequent rent decree obtained against 
defendant No. 3, presumably on the alle- 
gation that defendant No. 4 had no in- 
terest in the holding 2 bighas odd kathas 
of the holding comprised in Plot No. 287 
was sold onJuly 29, 1926 and purchased 
by defendant No.1. Subsequently on Sep- 
tember 19, 1927, defendant No.3 sold the 
remaining portion of the holding compris- 
ed in plot No. 401 by a private sale to 
defendant No. 2. It thus appears thatthe 
entire holding passed to defendants Nos. 1 
and 2, who are brothers, from defend- 
ant No.3. Defendant No. 4 however who, 
as I have said, is the son of Tribeni, 
one of the purchasers in the sale of 1914, 
purported to sell his one-half- share in 
the holding acquired by the purchase of 
the year 1914 to the plaintiffs under a 
deed of sale dated July 30,1927. ‘There- 
upon a dispute arose as regards the pos- 
session of the half share of the holding 
purchased by the plaintiff between him 
and defendant Nos. land 2 and an order 
was made in a proceeding under s. 145, 
Criminal Procedure Code ccnfirming the 
possession of defendants Nos. 1 and 2. 
The plaintiff then instituted the present 
suit on December 19, 1931, fora declara- 
tion of his title to half the holding and 
for recovery of possession. In this suit the 
two purchasers defendants Nos. 1 and 2, 
were described as the principal defen- 
dants andtheir vendor, defendant No. 3, 
and the plaintiffs vendor, defendant 
No. 4, were treated as pro forma defendants. 
The relief claimed was the possession of 
half the holding as against the principal 
defendants, and in the alternative, joint 
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‘possession “along with the defendants.” 
Defendants Nos. 1 and 2 filed a written 
statement in which they set out their title 
by purchase from defendant No. 3 and 
alleged that defendant No. 4 had no interest 
in the holding, and in fact ina proceeding 
in the year 19.0 he had disclaimed all in- 
terest therein. Defendants Nos. 1 and 2 
therefore claimed the entire holding and 
disputed the plaintiff's title to half of it. 
Defendants Nos. 3 and 4 never appeared 
in the suit and never contested it. It ap- 
- pears that the plaintiff and defend- 
ants Nos. 1 and 2 filed an application 
in Court on September 20, 1932, praying 
that the matter in difference between 
them may be referred to the arbitration 
of one Chandradip Chaudhury. The Court 
took up this application on September 22, 
1932. As defendants Nos. 3 and 4 had 
not joined in’ the application for reference 


to- arbitration it appears that some objec- 


tion had been made by the office. The 
learned Munsif heard the parties upon 
this application. It was then stated on 
behalf of the plaintiff that no relief had 
been claimed against defendants Nos.3 and 4 
and that they were merely pro forma de- 
fendants and that it was nol necessary 
for them to join in the reference to arbi- 
tration. The Court accepted that state- 
ment and by its order of September 22, 1982, 
made the reference as prayed for. 

The arbitrator filed his award on Novem- 
ber 28, 1932 and the plaintiff ob jected to the 
award. Various objections were taken as 
regards the misconduct of the arbitrator 
and as regards his having colluded with 

defendants Nos. 1 and 2 and his having 
some relationship with them: but all these 
objections were overruled by the Munsif 
and he held that there was nosubstance 
in those objections. The learned Munsif 
however upheld the objection of the 
plaintiff that the reference to arbitration was 
bad in law inasmuch as defendants Nos. 3 
and 4 had not joined in the application for 
reference. 

The learned Munsif was of opinion that 
defendant No. 4, vendor of the plaintiff 
was not a necessary party for the purpose 
of reference to arbitration, but that defend- 
ant No. 3, was a necessary party inasmuch 
as the plaintiff had in the alternative asked 
for a relief of joint possession with the 
defendants without specifying which of the 
defendants, and therefore with all the de- 
fendants. In this view of the case he held 
that the reference to arbitration was bad 
‘pecause defendant No, 3 was a person in- 
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terested and'he had not joined in the refer- 
ence. On this ground he has set aside the 


award and has directed that the suit 
should be heard in Court in the usual 
way. 


Defendants Nos. 1 and 2 have come up 
in revision against the order of the learn- 
ed Munsif and it is contended on their 
behalf that the learned Munsif was wrong 
in law and acted without jurisdiction in 
setting aside the award and directing the 
suit to proceed in the usual way. 

Now it is quite clear from the statement 
of the parties contained in the pleadings 
as well as in their statements in Court made 
on September 22, 1932, that the real 
parties who were interested in the sub- 
ject-matter in difference between them were 
defendants Nos. land 2 on the one side 
and the plaintiff on the other. The suit 
was the result of the order in the pro- 
ceeding under s. 145 in which the parties 
were only the plaintiff and defendant No. 1. 
Possession over the share claimed by the 
plaintiff was with defendants Nos. 1 and 2 
alone and not with defendant No. 3. De- 
fendant No. 3 in spite of notice never came 
forward to claim any portion of the. land 
which was the subject-matter of the liti- 
gation in the present suit and it is clear 
from the statements of the parties made 
in Court that the only persons interested 
in the matter in difference between them 
in the present suit were the plaintiffs and 
defendants Nos.1 and 2 and not defen- 
dants Nos..3 and 4. If that is so, thena 
reference by these parties would bea good 
reference under the provisions of para.l, 
Sch. 2 to the Civil Procedure Code. It 
is contended that defendants Nos. 3 and 4 
are interested inasmuch as if it be held 
no title and that 
he did not acquire any title by his pur- 
chase from defendant No. 4, then the plaintiff 
would havea right to claim damages as 
against defendant No. 4. Similarly if it be 
held that defendants Nos. 1 and 2 had 
no title then they would be entitled to 
claim damages as against their vendor. 
Defendants Nos.3 and 4 are therefore said 
lo have an interest in the subject-matter 
between the parties. Now, 
in order to find out whether the parties 
have interest in ihe subject-matter - in 
it ignecessary to see the nature 
of the suit in which that question is raised 
and not the possibility of their having: any 
interest in a future litigation which 
may arise as the result of the decrec in 
the suit. In the present suit no claim 


ad 
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is made for damages by the plaintiff as 
against defendant No. 3 or against defend- 
ant No. + in case it is found that he had no 
title. No decree can be made in the pre- 
sent suit either as against defendant No. 3 or 
against defendant No. 4 for damages. 
Having regard therefore to the nature of 
the suit and the statements of the parties 
it is clear that the reference made by 
the plaintiff and defendants Nos. 1 and 2 
was a good and valid reference and the 
award made by the arbitrator on. that re- 
ference was a legal award and could not 
be set aside in the way it has been set 
aside by the learned Munsif. The order 
of the Munsif will therefore be set aside 
and he is directed to make a decree in 
the suit in terms of the award. 

N. Order set aside. 


OUDH CHIEF COURT 

Oriminal Revision No. 144 of 1933 

February 1, 1934 

NanavorTty, J. 
BISHUNATH SINGH—Acouszp— 

APPLIOANT 
versus 
EMPEROR tarouas Kr. RANANJAY 

SINGH alias DADDAN SAHIB— 


ComPLAINANT— OPPOSITE Party 

Penal Code (Act XLV of 1860, s 499, Excep. 9— 
Remarks by accused by way of protest and for 
protection of his interest—Words casting imputation 
on complainant's character—Accused, if protected by 
Hacep. 9. 

A had filed a criminal complaint against the 
servants of B. The Tahsildar of the place wishing 
to settle the matter called A andB and under 

ressure from the Tahsildar A agreed not to press 
his complaint. B compelled A to appear before 
him whereupon A refused to settle the matter, 
Verbal altercation followed and in the heat of the 
moment A told the Tahsildar that though B was 
an Honorary Magistrate, he had no faith in his justice, 
He further said that B was in the habit of telling 
lies and that he might get A murdered: 

Held, that although ihese words cast an imputa- 
tion on B's character, they were made in good faith 
and asa protest against the conduct ofthe Tahsildar 
who was trying to use official pressure to bring about 
the compromise between A and the servants of B 
and asthe remarks were uttered by way of protest 
and for the protection of hisinterestin the crminal 
eee A was protected by Excep.9 to 8, 499, Penal 

ode, 

Cr. R. from the order of the Sessions 
Judge, Fyzabad, dated December 9, 1933, 
Mr. H. G. Walford, for the Applicant, 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Opposite Party. 

Judgment.—This is an application for 


revision of an appellate order of the learn- 
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ed Sessions Judge of Fyzabad upholding - 
the judgment of Munshi Ahmad Hasan 
Khan, Magistrate of the lst Class of Sul- 
tanpur, convicting the applicant Bishunath 
Singh of an offence under s. 500, Indian 
Penal Code, and sentencing him to undergo 
two months’ simple imprisonment and to 
pay a fine of Rs. 100 or in default to under- 
go further one month’s simple imprison- 
ment. 

I have heard the learned Counsel for the 
applicant as wellasthe learned Counsel 
who appeared on behalf of Mr. Rananjay 
Singh, aliasDaddan Sahib, and perused 
the voluminous evidence on the record. 

The sole point of law argued before me 
by the learned Counsel for the applicant 
was that the case of the applicant fell 
within the purview of Excep. 9to s. 499 
of the Indian Penal Code. Exception 9 to 
s. 499, Indian Penal Code, runs as 
follows: — 


“It is not defamation to make an imputation on 
the character of another, provided that the imputa- 
tion be made in good faith for the protection 
ofthe interest of the person makingit,or for 
any other person, cr for the public good.” 


In my opinionthe circumstances of this 
case support the contention of the learned 
Counsel for the applicant. Bishunath Singh 
the applicant, had filed a criminal com- 
plaint under s. 323, Indian Penal Code, 
against the servants of the complainant 
Kr. Rananjay Singh. The Tahsildar of 
Sultanpur, Pandit Ram Narain Misra, 
wished to settle this matter and he sent 
for Bishunath Singh, who went to the 
house of the Tahsildar but informed the 
latter that he did notwish to appear in 
the presence of Kr. Rananjay Singh and he 
accordingly stayed outside the Tahsildar’s 
house. Under pressure from the Tahsildar, 
the applicant Bishunath Singh agreed not 
to press his complaint under s.323, Indian 
Penal Code. The Tahsildar then informed 
Kr. Rananjay Singh and others who were 
there that he had settled the matter, but 
these persons insisted upon Bishunath 
Singh appearing before them in the 
Tahsildar’s room. Sub-Inspector Hardwat 
Singh then went and brought Bishunath 
Singh inside the room and Bishunath 
Singh said that as the Tahsildar had 
compelled him to come inside ihe house 
and to appear before Kr. Rananjay Singh 
he was not prepared to settle the matter 
and desired his case to be fought out in 
the criminal Court. Thereupon a verba! 
altercation followed and in the heatof the 
moment Bishunaih Singh told the Tahsil- 


-dar that though Kr, Rananjay Singh 


1934 


was an Honorary Magistrate he had no 
faith in hisjustice and that he did not 
wish tosee hisface again. He further 
said that Rananjay Singh wasin the habit 
of telling lies and that he feared that he 
might get him (Bishunath Singh) murdered 
through his servants Data Din and 
Goshain. These words no doubt casi an 
imputation on the character of Kr. Ran- 
anjay Singh but they were made in good 
faith andas a protest against the con- 
duct ofthe Tahsildar who was trying to 
use his official position to bring about 
a compromise between Bishunaih Singh 
and the servants of Kr. Rananjay Singh. 
These remarks were uttered by way of 
protest, and for the protection of Bishunath 
Singh’s interest in the criminal charge 
that he had brought under s. 323, Indian 
Penal Code. In my opinion Bishunath 
Singh was, therefore, clearly protected by 
the provisions of Excep. 9 to s. 499 Indian 
Penal Code. 

Laccordingly allow this application for 
revision, set aside the conviction and 
sentence passed upon the applicant, and 
acquit himof the offence charged. The 
applicant ison bail. His bail bond iscan- 
celled. 

N. Conviction set aside. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 481 of 1929 
March 3, 1933 
NIAMATULLAH AND RACHBPAL SINGH, Jd., 
ANANDA PRASAD —PLaINTIFF— 
APPELLANT 
aa versus 
BHAGWANT PRASAD AND OTAERS— 
DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1998), Sch. I, Art 106— 
Attachment of property as belonging toa person — 
Suit for declaration that property attached is not 
his but plaintiff has a share in it—-Suit, if governed 
by Art. 106—Cause of action, when arises—Part- 
nership — Retirement of one partner-—-When has the 
effect of dissolution of partnership—Contract Act 
(IX of 172), s. 253. | 

A suitfor a declaration that property attached as 
belonging to a partner is not _solely his but the 
plaintiff has a share therein and that the defendant 
is not entitled to have it attached and sold 
in execution of a decree obtained against the partner 
as if it belonged to him exclusively, is not govern- 
ed for purposes of limitation by Art. 106, Limita- 
tion Act. ‘The cause of action for such a sult arises 
when the property is attached. . 

Section 253 of the Contract Act provides that 
unless a partnership has been entered into for 
a fixed term, any partner may retire from it atany 
time and that if any member of a, partnership 
ceases to be so, the partnership is dissolved. But 
a retirement tohave such effect 
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knowledge of other ‘partners. In general an un- 
ambiguous intention to retire should be communi- 
cated to the other partners bya formal notice or 
some overt act signifying a clear intention to cease 
to bea member of the partnership, An arrange- 
ment arrived at between two out of four partners 
behind the back of the others cannot have the effect 
a a the partnership as a whole. [p. 518, 
col. 1. 


Mr. Mushtag Ahmad, for the Appellant. 

Messrs. A. M. Khwaja and S. N. Verma, 
for the Respondents. 

Judgment. -This appeal has arisen 
out of a suit brought by the plaintilf-ap- 
pellant for a declaration that the parties 
to the suit are the four partners in a firm 
styled, Luxmi Flour Mill, each having an 
equal share in the assets thereof, and 
that the defendant No. 1 is not entitled to 
have the Mill attached and sold in execu- 
tion of adecree obtained by him against 
defendant No. 3. 

The plaintiff's case as set out in the plaint 
is as follows:—The plaintiff, Ananda Prasad, 
the defendant No. 1 Babu Bhagwant 
Prasad, an Advocate practising at Ghazi- 
pur, defendant No. 2 Tirjugi Narain, who 
isa cousin of the first defendant and 
Harnandan Singh, defendant No. 3, a 
hrother-in-law (sisters husband) of the 
plaintiff, entered intoan agreement of 
partnership for the purpose of setting up 
a flour mill at Ballia. with a capital of 
nearly Rs.4,000, Each partner agreed to 
contribute Rs. 1,000. The plaintiff advanc- 
ed Rs. 2,0.0for himself and his brother- 
in-law, Harnandan Singh. The defendant 
No. 1 advanced the remaining Rs. 2,000 as 
his share and that of his cousin, the 
second defendant. The third defendant ~ 
had some experience of similar concerns 
and was, therefore chosen to be the manag- 
ing partner having extensive powers of 
management including the power to con- 
tract debts. The machinery was purchased 
with the funds supplied by the partners. 
Some more money was needed andit was 
raised by loan from one or the other of 
the partners, who as creditors were entiti- 
ed to receive interest. Sometime after the 
mill was put in working order under. the 
supervision of the third defendant, it was 
discovered that the concern was a losing 
The defendant No. 1 persuaded . the 


one. 
third defendant to execute æ deed of 
hypothecation in respect of the sum of 


Ks. 2,000 minus Rs. 400 which he had 
since taken out of the partnership funds. 
The deedrecited that the concern belong- 
ed exclusively to the third defendant, and 
that he was indebted to the first defendant 
to the exten} of Rs. 1,600 the amount leit 
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unpaid out of the initial advance of 
Rs. 2,000. According to the recitals of the 
deed ihe'sum of Rs. 2,000 which the first 
defendant had advanced wasa loan to the 
third defendant. The deed purported to 
hypothecate a half share of the mill for 
repayment to defendant.No. 1 of what was 
due to him, namely, Rs. 1,609 by a 
number of instalments detailed in the deed. 
Subsequently the first defendant instituted 
a Suit for recovery of what was due to him 
under the hypothecation bond above refer- 
yed to and obtained a decree for Rs. 1,990 
principal and interest. It should be noted 
that the decree was a simple money decree 
and notin enforcement of the hypothecation 
bond to which reference. has already been 
made. The machinery was attached by 
the first defendant in execution of his de- 
cree against the third defendant. The 
plaintiff instituted the suit which has 
given rise tothisappeal for the relief al- 
ready mentioned. 

- The defence of the first defendant was 
that Luxmi Flour Mill belonged exclusive- 
ly tothe third defendant who had raised 
the necessary funds by borrowing Rs. 2,600 
from the first defendant and another Rs, 2,000 
from the plaintiff. . He denied that the sum 
of Rs. 2,000 advanced by him had any 
reference to any partnership agreement to 
which he and the second defendant were 
parties. According tohis defence even the 
second defendant was nota partner. In 
fact the whole tenor of his written statement 
shows that defendant No. 3 was the sole 
proprietor of the mill and that any other 
person who advanced any money to him 
did so only as a creditor. The second de- 
fendant Tirjugi Narain substantially sup- 
ported the first defendant. The third 
defendant did not enter appearance. The 
partnership alleged by the plaintiff is not 
evidenced by any formal instrument. A 
draft was originally made by. defendant 
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No. 1 and shows that at first only defend- . 


ants Nos. 2 and 3 were to be the partners 
hut subsequently the plaintiff's name was 
added. This is characterised by defendant 
No. 1 as an interpolation. The question has 
no material importance and we ignore the 
draft. 

The learned Subordinate Judge, who 
found the plaintiff's case to be true, has 
relied on oral evidence principally that of 
the plaintiff and certain circumstances re- 
vealed by a few documents. He found 


definitely that each of the four partners. . 


agreed to contribute Rs. 1,000 and that 
they became partners having equal shareg 
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in the concern. He accepted the plaintiff's 
case that the first defendant did not dis- 
close his connection with the firm as a 
partner in any document because he, as a 
legal practitioner, was debarred from en- 
tering into any transaction which amounts 
to trade or business. The plaintiff's suit 
was, however, dismissed on the question 
of imitation. The ‘ground on which the 
lower Court's view on the question of limi- 
tation proceeds is-that the suitis virtually 
one for “specific portions of partnership 
property” and is governed by Ari. 106 of 
the Indian Limitation Act. The learned 
Judge further held that the partnership 
should bedeemed to have been dissolved 
more than three years before ihe institu- 
tion of the suit. Accordingly limitation 
provided for by Art. 106 commenced to run 
from the date of dissolution and the suit 
having been brought more than 3 years 
thereafter is barred. 

The learned Advocate for the plaintiff- 
appellant has challenged the-judgment of 
the lower Court so far-as it finds that a 
dissolution of partnership occurred more 
than 3 years before the ‘institution of the 
Suit as also the view that Art: 106 of the 
Indian Limitation Act is applicable to the 
circumstances of the case. On behalf of 
the respondent the finding on the issue 
relating tothe jexistence ofa partnership 
has been impugned. The whole case has 
thus been reopened before us at the ins-- 
tance of oneorthe other of the parties.. 
The appeal has been contested by the first- 
defendant: on whose behalf it is strenuous-- 
ly contended that there was no agree- 
ment of partnership inrespect of the mill 
in dispute, and that if there was one, the 
cnly partners were the second and the 
third defendants. This alternative line of 
argument is somewhet inconsistent with 
the case setup in the written statement ` 
of defendant No. 1. The fimding of the 
learned Subordinate Judge on this part of 
the case is based on some documents which 
give rise to theinference that an agree- 
ment of partnership was entered into by 
all the four parties to the present litiga- 
tion. Great stress has been laid by the 
learned Subordinate Judge on two receipts. 
executed by the third defendant, Harnan- 
dan Singh, one, dated October 20, 1920, 


` for Rs. 2,000 in favour of the plaintiff 


“on account of purchasing an oil engine from 
Messrs, Parkins & Co., Leeds, England.” 


. and another fora like amount: 


“Received from Babu Trijugi Narain and Babw. 
Bhagwant Prasad , . , on account of making up 
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‘for the payment of an oil engine worth Rs, 3.016-15-0 
‘as per draft, National Bank, Calcutta.” 


The lower Court also relies on Ex. 10, 
‘which isa Sarkhat executel by ihe plain- | 
‘tiff and defendant No. 2 in favour of.a 
third person who had supplied Kerosens 
oil for the mill. The signatures of the 
plaintiff, the second defendant and the third 
defendant on a labelaffixed on the ac- 
count pook relating to the mill are also 
referred to by the learned Subordinate 
Judge. Certain objections filed by the 
second defendant to assessment of income 
tax in respect of the flour mill and numer- 
ous entries in Ex. 6 which purports to be 
“an éxtract from the account book of the 
mill have also been relied on. The genu- 
ineness of the account book was contested 
in the lower Court and has not been 
admitted before us, but nothing : has 
been said which can induce us to take 
a different view from that taken by the 
learned Subordinate Judge and we hold 
that the account ‘book Ex.6 is a genuine 
document. Other circumstances of minor 
importance have also been considered by 
the Jearned Subordinate Judge. We are 
satisfied: that he was amply “justified in 
coming to the conclusion to which he did, 
~namely, that the plaintiff and all the three 
‘defendants were partners. The receipt 
for Rs. 2,000 is so worded as to exclude an 
inference that the money was advanced 
‘by the plaintiff as a creditor. Similarly the 
receipt obtained by the first defendant is 
“wholly inconsistent with the case now set 
‘up by him, namely, that he advanced the 
“sum only as a creditor. It is not likely 
that he contented himself with a mere 
‘receipt without obtaining a formal bond if 
not also some kind of security. He would 
have insisted on some stipulations for pay- 
ment of interest; The circumstances ‘are 
more consonant with the hypothesis that he 
advanced the sum for himself and second 
- defendant who were to he compensated 
hy-a share of the profits arising from the 
concern. 
ty of having his money, secured when he 
desired to treat it asa loan is clear from 
the circumstance that he obtained- the 
hypothecation bond of‘June 7, 1922, by 
which date no hope of profit was left. -In 
order to obtain a tirst charge he obtained 
the bond from the third defendant treating 
him asthe sole owner of the mill. 
urged by the learned Advocate for the first 
defendant that Harnandan who 18 a near 
relation of the plaintiff, was not in.collu- 
sion with the first defendant, On the con- 
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‘trary, itis pointed out that in the suit in 
which the first defendant obtained a simple 
money decree against Harnandan defend- 
ant No. 3: on'foot of thë bond of June 
7, 1922, he (Harnandan) raised the same 
-question as the plaintiff has .done in the 
“present case. This may be true. 
‘We are jnclined to think that Har- 
“nandan is in the confidence -of the plaintiff 
and’ is. not now colluding with the first 
defendant... The ‘fact, however, remains 
that’ Harnandan Singh was persuaded to 
assume the entire liability upon himself 
by executing the hypothecation bond of 
June 7, 19227 by which he agrees not only 
to pay the sum of Rs. 1 ,600 “said to have 


“been due on that date to the first defendant 


but also all other sums which may be found 
to'be due from the mill. Apparently the 
arrangement was acceptable both to the 
third defendant and the first- defendant, 
the latter. obtaining a first charge on the 
mill, the former being recognised .as the 
sole owner of the concern. Such an arran- 
gement however acceptable to them was 
obviously detrimental to the interests of 
the plaintiff, if not also to: those of the 
second defendante It is not,im these circum- 
stances, quite material to find whether the 
bond of June 7, 1922, was the result of any 
collusion between the first and the third 
defendants. Both of them found it to their 
interest to place the concernon an entirely 
new footing. There is nothing to show 
that the plaintiff was aware of this new 
arrangement. The decree obtained by the 
first defendant in his suit against the 
third defendant was as .already stated, a 
‘simple money desree. When the mill was 
attached in execution of that decree, the 
plaintiff obtained a cause of action for the 
suit like the one before us. 

The next question is whether the plain- 
tiffs claim for the relief already mentioned 
is governed by Art: 106 of the Indian 
Limitation Act, and if so, whether ib is 
barred:. We donot think that Art. 106 of 
the Limitation Act can have any applica- 
tion to the circumstances af the present 
case: That Article provides for æ suit . 

“for an acconnt and a share of ths profits of a dis- 
solved partnership.” 

‘Limitation’ for such a suit runs from the 
date of dissolution. It seemsto us that the 
whole object of the present suit is to obtain 
a declaration that the third. defendant is 
not the solè owner of the mill, and that the 
plaintiff has a one-fourth share therein and 
further that the defendant No. 1 is not en- 
titled to have the mill attached. and sold. 


518 


jn execution ofa decree obtained agai st 
the third defendant as if it belonged to 
him exclusively. Jn no sense can such 
a sult beconsidered to be one for account 
or for a share of the profits of a dissolved 
partnership. Itis possible, indeed, likely, 
that after a declaration of the nature claim- 
ed inthis suit is granted, the plaintiff or 
any other partner may institute a suit for 
dissolution and for profits. The plaintiff's 
‘cause of action for the present case has no 
_reference whatever to dissolution of part- 
nership or the profits of the firm. As 
already said the sole object of the suit is 
to have it determined whether, asis alleged 
by the first defendant, the third defendant 
is the sole owner ofthe concern or whether 
other persons including the plaintiff have 
a share therein. In this view we are clearly 
of opinion that the plaintiffs cause of 
action arose when the mill was attached. 
It is notcontended that the suit is barred 
by the rule of limitation applicable to 
declaratory suits. 

The learned Subordinate Judge seems to 
be of opinion that in so far as the third 
defendant executed the hypothecation bond 
of June 7,1922, in favour of the first de- 
fendant taking upon himeelf all the obliga- 
tions of the firm and treating himself as 
the sole owner of the concern, a position 
which was accepted by another partner, 
namely, the first defendant, a dissolution 
was inevitably brought about. Inhis opi- 
nion one or both of the parties to that 
transaction ceased to be partners, and. 
therefore, the partnership should be deemed 
to have dissolved. We do not think that 
any arrangement arrived at between two 
out of four partners behind the back of 
others can have the effect of dissolving the 
partnership as a whole. It is true that 
s 203 ofthe Indian Contract Act provides 
that unless a partnership has been entered 
into for a fixed term any partner may 
retire from it at any time and that if any 
member of a partnership ceases to be so, 
the partnership is dissolved. But a ‘retire- 
ment to have such effect must be to the 
knowledge of other partners. In general 
an unambiguous intention to retire should 
be communicated to the other partners by a 
formal notice or some overt act signifying a 
clear intention to cease to be a member of 
the partnership. 

In this view the partnership found by 
the learned Subordinate Judge to have 
come into existence some time in October, 
1920, continued to subsist till one or more 
-of the partners ceased to be such by retire- 
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mentor otherwise intimating his or their inten- 
tion to put an end to partnership.The evidence 
does not disclose any formal notice or overt 
act by any of the members signifying hisin- 
tention toretire and to terminate the part- 
nership. The controversy which arose out 
of the pleadings in this suit may possibly 
have that effect, but it is not necessary for 
us toexpress any decisive opinion on that 
question. 

On the findings arrived at by us we 
think that the plaintiff is entitled to the 
relief of declaration that Luxmi Flour Mills 
belongs to a partnership, of which the 
plaintiff and the three defendants are the 
members, and that it does not belong ex- 
Clusively to the third defendant. The 
plaintiff. appellant will have his costs here 
and in tbe Court below. 

N. Order accordingly. 





_ OUDH CHIEF COURT 
Criminal Reference No. 6} of 1933 
February 2, 1934 
NANAYUTTY, J. 
EMPEKROR—ProskEcutor 
VETSUS 

NIAZU KHAN—Accuszo—Oprposite Party. 

Criminal Procedure Code (Act V of 1898), 8. 144— 
renal Code (Act XLY of 18€0), s. 1&8—Definite find- 
ing that aciton of each accused led to or caused breach 
of peace—Whether necessary for conviction under 
s.188—Order containing reference to customary rules 
and timings—Order, if indefinite and tot clear. 


It isnot necessary for a conviction under sg, 168, 
Penal Code, that there should bea definite finding 
of the Magistrate that the action of each 


accused led to or caused a breach of the peace. Ram 
Gopal Daw v Emperor (1), dissented from. ` 

The fact that an order unders. 144, Criminal Pro- 
cedure Code, contains reference to customary rules 
and. to customary timings in the matter of taking 
out. processions, does not mean thatthe order is not 
clear and definite. Itis for the persons who wish to 
take out the procession to find out what the customary 
rules and timings are 


Cr. R. made by the Additional Sessions 
Judge, Hardoi. 

Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate, for the Crown. 

Mr. Nasirullah Beg, for the Accused. 

Judgment.—These are two connected 
references made by the learned Additional 
Sessions Judge of Hardoi recommending 
that: the conviction and sentence passed 
upon the accused Niazu Khan and Raunak 
Ali Khan be set eside. 

I have heard the learned Counsel for the 
accused as well as the learned Assistant 
Government Advocate on behalf of the 
Crown and examined the evidence on the 


“record, The accused Niazu Khan and 
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Raunak Ali Khan were tried separately 
under s. 188 of the Indian Penal Code. 
The trials were summary under gs. 260 of 
the Code of Criminal Procedure but the 
learned trial Magistrate wrote a most 
elaborate judgment in each case. The 
learned Sessions Judge has in his order 
of reference accepted the contentions urged 
on behalf of the accused and they have 
been repeated before me by the learned 
Counsel to-day. I will, therefore, deal 
with the points of law argued before me 
on behalf of the accused by their learned 
Counsel. 

In the first place it was urged that 
there is no definite finding of the Magis- 
trate that the action of each accused led 
to or eaused a breach of the peace and 
in support of this contention the learned 
Counsel has cited a ruling reported in 
Ram Gopal Daw v. Emperor (1). There 
is no force in thiscontention, The ex- 
planation appended tos. 188 of the Indian 
Penal Code, runs as follows: — 

“It ig not necessary that the offender should in- 
tend to produce harm or contemplate that his 
disobedience is likely to produce harm. It is 
sufficient that he knows of the order which he disobeys 
and that his disobedience produces or is likely to 
produce harm." 

It is clear from tthe facts of this case 

that both the accused knew that their 
disobedience of the order promulgated 
under s. 144 of ihe Code of Criminal Pro- 
cedure was likely to produce harm in the 
sense of creating « breach of the peace. 
The ruling of the Calcutta High Court 
cited above, in my opinion, seems to go 
beyond the express provisions of s. 188, 
Indian Penal Code, itself. 
- In the second place, it was contended 
that the order under s. 144 of the Code 
of Criminal Procedure was not clear and 
that it was very indefinite. There was 
reference in it to customary. rules and to 
customary timings in the matter of taking 
out tazias. In my opinion there is no 
force also in this contention. It seems to 
me that the order is quite clear and very 
definite, It was for the accused to find 
out what the customary rules and timings 
were if they wished to take out a tazia in 
the procession. 

In the third place, it was argued that 
there is.no definite proof on the record of 
any knowledge onthe part of the accused 
that they were aware of this order under 
's. 144 of the Code of Criminal Procedure. 
I cannot for a moment entertain this con- 
tention. Every person who applies to take 


(1)32 793, 
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out a tazia in a procession is given per- 
mission to do so subject to general 
orders passed by the Magistrate as re- 
gards the time and place as to when and 
where they can carry these tazias. In 
these circumstances ihe accused cannot 
claim that they were acting in good 
faith. 

In the fourth place, it was argued that 
there was no evidence on the record to 
prove that this order under s. 144 of the 
Code was promulgated by the Police. This 
contention is not correct. The Sub-In- 
spector has deposed that the order issued 
by the Magistrate was duly promulgated 
and the fact that a Bhangi and a con- 
stable who actually proclaimed the order 
by beat of drum were not produced in 
Court does not in any way prove that 
the order was not promulgated. ; 

Lastly, it was contended that this order 
under s. 144 of the Oode of Criminal 
Procedure is a mandatory order and the 
mere act of the accused in slowing down 
the procession does not come within the 
ambit of ihis section. I confess I do not 
follow this contention of the learned Counsel. 
Section 144 of the Code authorises a Magis- 
trate to direct any person by written 
order to take a certain order with certain 
property in his possession and in the 
present case the learned Magistrate was 
perfectly competent to pass the order which 
he did pass. 

In my opinion there is no reason to in- 
terfere with the conviction and sentence 
passed upon the accused Niazu Khan and 
Raunak Ali Khan by the learned trying 
Magistrate. The convictions are perfectly 
legal and the sentences of fine imposed 
are by no means too severe. I accordingly 
rjeci this reference and direct that the files 
be returned. 

N. Reference rejected. 


PATNA HIGH COURT 
Criminal Revision No. 575 of 1933 
December 5, 1933. - 
SAUNDERS, J. . - 
DEONARAIN SINGH— PETITIONER 
VETSUS 
EMPEROR— 

Criminal Procedure Code (Act V of 1899), s. 222 
—Penal Code (A't XLV of 1860,, s 403—Crimmnal 
breach of trust—Allegation that period covered is 
more than one year—Complaint not specifying items 
of breaches of trust—Non-production of accounts by 
complainant—Inference —-N on-compliance with pro- 
visions of s. 222—Conviction to bz set aside—Hvi- 
dence Act (I of 1872), s 114. 


| rigorous imprisonment for 
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~ Where the accused was charged under s. 4(8, 
Penal Code, and it was contended that as the period 
during which the breach of trust was alleged to be 
committed exceeded one year, the various items of 
breach of trust should have been specified in the 
charge and the complainant thoughin possession 
of the account bcoks and papers relating to these did 
not produce them : 

Held, that it was a legitimate inference that if 
they had been produced they would not have sup- 
ported the allegation made in the petition of 
complaint that the defalcations covered a period of 
only one year, and as there was no proper compliance 
with the provisions of s 222, Criminal Procedure 
Code, the conviction must be set aside, 

Cr. R. from an order of the Sessions Judge 


; of Gaya dated October 26, 1933, affirming 


that of the Deputy Magistrate, First Class, 


Gaya, dated May 10, 1933. 

Mr. Janak Kishore, for the Petitioner. 

Judgment.— The petitioner was con- 
victed by a Magistrate of having in his 
capacity as a servant.of the Maksudpur 
Estate, dishonestly converted to his own use 
a sum of Rs. 2,920 and was sentenced under 
s. 408 of the Indian Penal Code to undergo 
three months 
and to pay a fine of Rs. 200. An 
appeal against the conviction and sentence 
was dismissed by the Sessions Judge of 
Gaya. 

The petitioner was a gomasta whose 
duty was tocollect rents from raiyats 
of villages in his charge belonging to the 
estate. He was appointed in October, 1930. 
His accounts were checked by atahsildar of 
the estate in August, 1932 and it was then 
found that he had collected Rs. 2,920 more 
than he had deposited in the estate treasury. 
The matter was reported to the Manager 
who dismissed him two days later. When 
he made over charge to the man appointed 
to succeed him, he admitted in writing 
liability for the deficit and is said to have 
promised to pay the money within a week. 
He did not do so and eventually acomplaint 
was lodged with the result already stated. 

The principal ground ofthe application is 
that the conviction cannot stand because 
the charge as framed offends against the 
provisions of s. 222 of the Code of Criminal 
Procedure. The charge runs £s fcllows;— 

“That ow or- about August 12, 193, being a 
servant, namely, a gomasta in the employment of 
Maksudpur Estate and in such capacity having 


dominion over Rs 2,920-3-5 committed criminal breach 
of trust with respect to the said amount”. 


Section 222 provides the charge shal] 
contain such particulars as tothe time and 
‘place of the alleged offence as are reason- 
ably sufficient to give the accused notice of 
the matter with which he is charged but 
that where the accused is charged with 
criminal breach of trust or dishonest mis- 
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appropriation of money, it shall be sufficient 
to specify the gross sum in respect of which 
and the dates between which, the offence 
is alleged to have been committed without 
specifying particular items or dates, 
provided that thetime included between the 
first and last of such dates does notexceed 
one year. 


It iscontended that in the present case 
the period is likely to have covered more 
than one year for it was admitted by a 
peshkar of the estate that the last audit of 
the petitioner’s accounts was made 2 to 23 
years before the audit by the tahsildar at 
‘which the defalcations were detected. The 
estate was in possession of books of account, 
registers and collection papers which would 
have shown wher the particular items which 
made up the total of Rs. 2 920 was converted 
by the petitioner to his own use; but asthese 
were not produced, it is a legitimate 
inferencethat if they had been produced 
they would not have supported the allega- 
tion made in the petition of complaint that 


. the defalcations covered a period of only one 


year. The view taken by the Appellate 
Court is that the embezzlement was com- 
mitted after August 12, 1932, when the 
petitioner failedto pay the money which on 
that day he admitted he was liable to pay. 
This in my opinion, is not the correct view: 
It is shown to be incorrect by the language 
in which the learned Sessions J udge has 
expressed it. He has observed “The appel- 
lants duty as gomasta was to keep the 
amount of rent collected in his charge and 
to make them over to the head office 
of the Raj at Gaya from time. to 
time. Therefore as long as the ap- 
pellant was not called upon to deliver 
the amount in his charge he could not be 
held liable for embezzlement. On August 
12,1952 when the amount of Rs. 2,920 and 
odd was found to be in his charge he was 
expected to produce this amount im- 
mediately and its nonproduction . without 
any adequate reason shows that he had 
embezzled it”. Thus the argument assumes 
that the embezzlement has been committed 
previously. 


The admission, moreover, was not- 
necessarily anything more than an acknow- 
ledgement of his liability to account for a 


particular sum cf money which he had 


received The defence hetook was that he 
had counter-claims for a larger amount 
‘against the estate, but whether that is true 
or not, the conviction must be set aside on 
the ground that there has been no proper 
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compliance with the provisions of s. 222 of 
the Code of Criminal Procedure. 
I would, therefore allow the application, 
-set aside the conviction and sentence and 
release the petitioner from his bail. The 
fine, if paid, will be refunded. l 
N. Conviciton set aside. 





"| LAHORE HIGH COURT 
Civil Revision Petition No. 66 of 1933 
November 8, 1933 
Jai LAL, J. 
LANGAR KHAN-— Pratntire—PEritiIoner 
Versus 
ZAKAR AND oTHERS— DEFENDANTS— 
RESPONDENTS 
. _ Civil Procedure Code (Act V of 1908), O IX, 7. 8, 
O XVII, r 2—Recording of  evidence—Fizxing of 
date for filing Commissioner's report—Absence of 
; plaintiff on adjourned date- Report also not filed on 
that date— Dismissal of suit, propriety of. 

Where after the evidence of the parties had been 
recorded and a Commissioner appointed toreport as 
to the market value of the land, and onthe date 
fixed for returnof the report, the plaintiff was 
absent and the report was also not submitted by the 
Commissioner ; 

Held, that as the Commissioner's report was not 

- submitted, nothing could be done on that day and 
the suit should not have been dismissed but only 
“ adjourned, -if necessary on payment of costs; and 
that the case really fell under O. XVII, r 2, Givil 
~ Procedure Oode. | 
. ©. R. P. from an order of the District 
' Judge, Jhang, dated August 8, 1932. 
Mr. Shamair Chand, for the Petitioner, 
Mr. Achhru Ran, for the Responden:s. 
Judgment.—The petitionerin this case 
instituted a suit for pre-emption. The de- 
fendant vendee admitted his rights to 
pre-empt but claimed that the price paid 
- by him was more than the amount ad- 
mitted by the plaintiff. Evidence of the 
parties was recorded after the issues had 
been framed and then a Commissioner 


ra 


was appointed to report as to the value ` 


of the land. On the date fixed for the 
return of the report the plaintiff was ab- 
sent fromi the Court and it appears that 
the report also was not submitted by the 
Commissioner, but the trial Court decreed 
the suit professing to act under O. IX, 
r. 8 of the .Civil Procedure Code, on pay- 

. ment of the amount alleged by the de- 
fendant vendee to be the price of the pro- 
perty paid by him. 

Against this decree the plaintiff appealed 
and his appeal was accepted and the case 
was remanded to the trial Court under 

- 0. XLI, r. 23, on the ground that 
the: suit could not be decreed under the 
‘ circumstances because the defendant could 


LANGAR KHAN V. ZAKAR 


521 


not be said to have admitted any part of 
the pla‘ntiff's claim. In coming to this con- 
clusion the learned District Judge followed 
Mehr Daim v. Shahamed 60 Ind. Cas. 724 (1). 
When the case went before the learned trial 
Judge again he considered that the order 
of remand made by the District Judge 


: really amounted to a direction t> him to 


dismiss the suit under O. IX, r. 8 and 
he accordingly dismissed the suit under 
that rule. This is an application for re- 
vision of this order. 

This petition, in my opinion, must suc- 
ceed. It must be remembered that on the 
day on which the plaintiff absented him- 
self the evidence of the parties had been 
recorded and a Commissioner had been 
appointed to report as tothe market value 
of the property in suit. His report had 
nob been submitted. Nothing, therefore, 
could be done on that day; moreover the 
case really fell under O. XVII, r. 2 of 
the Civil Procedure Code, which gives a 
discretion io the trial Court either to 
proceed under O. IX, r. 8, or to make 
such order a3 it thinks fit. An alterna- 
tive order, therefore, was open to the trial 
Court and he was not bound to dismiss 
the suit in default as he erroneously 
thought he was bound todo. Having re- 
gard to allthe circumstances that I have 
already mentioned this suit should not 
have been dismissed but adjourned, if ne- 
cessary, on payment of costs, though it 
seems to me that no question of costs 


arose because the suit in any case had to 
-be adjourned in the absence of the Com-: 


missioner’s report. 

I therefore accep’ this petition and set- 
ting aside the order of the trial Court dis- 
missing the siit, remani the case to it 


with direction to proceed with the hearing 


of the suit in accordance with law from 
the stage at which if was whan it was 
decreed under O.IX, r. 8, Civil Procedure 
Code. I consider that the plaintiff should 
bear all the costs of the proceedings that 


‘have taken place after the date on which 


the suit was decreed in his :favour up to 
today irrespective of the -result of the 
suit because it is his default in appear- 
ing in Court and the erroneous remedy that 
he subsequently sought that necessitated 


‘them. I order accordingly. 


N. Petition accepted, ; : 
(1) 60 Ind Cag. 724, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 331 of 1930 
December 11, 1933. 
MUKERJI AND NIAMATOLLAH, Jd. 
MUHAMMAD SULTAN— PLAINTIFF 
— APPELLANT 
VETSUS 


Tan OLIVE INSURANCE COMPANY LTD. 
AND ANOTHER — DEFENDANTS 
— RESPONDENTS 

Insurance (Burglary)—Proposal and payment 
of premium—' Cover note’ intimating risk insured and 
that policy would be issued in 30 days—Polrcy not 
cssued —Theft— Cover note, if implies acceptance — 
Right of insured tobe compensated under agreement 
— Contract Act (LX of 1872), s. 1. 

On the plaintiff having made a proposal for 
insurance against burglary and paid the amount of 
ihe premium thereon, he received a ‘cover note 
trom the Insurance Company to the efiect that the 
risk was thereby ‘held insured subject to the terms 
and conditions of the company’s usual form of 
policy, for a period of 30: days from the date within 
which period the policy will be issued.” But no policy 
was issued to the plaintif. A theft took place 
in his house and on the company repudiating all 
liability to recompense the plaintiff on the ground that 
no policy had been issued by them, he filed a 
suit claiming the amount lost : ; 

Held, that the language of the letter implied 
shat the company were prepared to issue a policy 
but as that was likely to take some time, to cover 
the period which the issue of the policy might 
iako, estimated at 30 days, the cover note was 
issued, and this showed that the company definitely 
undertook to issue a policy and they had accepted 
the proposal, that the acceptance was absolute and 
unequivocal and expressed in the usual and rea- 
sonable manner. Consequently the fact that the policy 
did not arrive before the burglary took place could 
not be relied on by the company as the accept- 
ance of the proposal was com plete and had been 
communicated to the plaintiff. 


W, C. A. from the decision of the Subor- 
dinate Judge, Meerut, dated March 5, 


1930. 
Mr. Akhtar Husain Khan, for the appel- 
b. 
a T. B. Banerji, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
and arises out of a contract of insurance 
alleged to have been entered into between 
the plaintiff and defendant No. 1 with 
the defendant No. 2 as the general manager 
of defendant -No. 1. 

The facts briefly are these. The plaintiff 
was approached by one Mr. Dungal, a 
canvasser for the Insurance Company, to 
insure against burglary his (the plaintiff's) 
goods and furniture with the defendant No. 1. 
On November 7, 1928, a proposal form was 
filled in and signed by the plaintiff. It is 
not printed, because the respondents are not 
represented in this Court and they did not 
print any document or oral evidence produc- 
ed by them in the Court below. When the 
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plaintiff signed the proposal form, he also 
paid a sumof Rs. 95, being the amount 
of premium. Ths insurance was to be in 
force for one year, and the sum of Rs. 99, 
was the entire premium for that year. 

On November 22, 1928,the plaintiff received 
a document, which has been described as a 
‘cover note’ and is printed at p. 22 of our 
record. It runs as follows: 

‘Muhammad Sultan (plaintiff: ........ having made 
a proposal for insurance of burglary etc, and having 
paid the sum of Rs. 95 being the amount of premium 
thereon, the risk is hereby held insured subject to the 
terms and conditions cf the company's usual form of 
policy, for a period of 30 days from date within 
which period (provided the premium is paid) the 
Policy will be issued.” 

Below this cover note appear brief 
particulars of the properly insured. This 
is signed by somebody on behalf of Messrs. 
Gillanders Arbuthnot and Co. 


As amatter of fact no policy was issued 
tothe plaintiff. A theft took place at his 
house in the night between January 
15 & 16, 1929. The plaintiff made a 
report ofthis thefi to the defendants; but 
they repudiated all liability to recompense 
the plaintiff for his loss, on the ground that 
no policy had been issued by them and the 
proposalhad never been accepted by them. 
Thereupon the plaintiff instituted the suit 
out of which this appeal has arisen. He 
claimed a sum of Rs. 8,164 principal amount, 
being the value of the goods lost and future 
interest, 

Both thé defendants contested the suit. 
They contended that there was never any 
acceptance of the proposal on behalf of the 
company. They further contended that the 
plaintiff was guilty of concealment of certain 
-facts from the defendants and was, there- 
fore, not entitled to recover anything. They 
denied that there was any theft. at the 
plaintiff's house end put him to the proof of 
his loss. 

The learned Judge of the Court below 
framed eight issues and found that there 
had been a theft in the plaintiff's house 
and that the plaintiff was not guilty of any 
material concealment. He estimated the 
plaintiff's loss at a figure nearly equal to the 
figure claimed by the plaintiff, but he held 
that, as the insurance covered other goods, 
the plaintiff was entitled to recover Rs. 5,700, 
if the other issues were decided in his 
favour. On the question whether the 
defendants accepted the plaintiffs proposal, 
the learned Judge came to the conclusion 
that they did noz, and accordingly dismis- 
sed the suit. 


.. We are somewhat handicapped in the 
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decision of this case, which involves a 
decision of questions of fact and also ofa 
question of law, by the reason of the res- 
pondents being not represented in this Court. 
We have, however, done our best to go 
through the record. 3 

At the-outset we may say that we have no 
reason to disagree with the findings of fact, 
arrived at by the Court below on a conside- 
ration of the whole evidence before it. We 
hold that there was a theft at the plaintiti’s 
house, that there was no material conceal- 
ment on the plaintiff's part of any facts 
which the defendants wanted to know before 
accepting the proposal and that the 
plaintiff's loss and the defendants’ liabilities 
have been rightly estimated by the Oourt 
below. 

There remains then the most important 
question to be decided in this appeal, 
namely, whether the proposal of the plaintiff 
was accepted by the defendants and whether 
the defendants are liable. 

The decision of the question last mention- 
ed depends on the correct interpretation of 
the letter, Ex. 2, at p. 22 which we have 
already reproduced. The language of the 
document implies, to our minds, this and 
nothing else. The company had received 
the premium and the proposal. They were 
prepared to issue a policy of insurance; but 
as that was likely to take sometime, to cover 
the period which the issue ofa policy might 
take, estimated at 30 days, the cover note, 
bearing the date of November 22, 1928, 
was issued. It appears that Messrs. 
Gillanders Arbuthnot & Co. have an 
office at Cawnpore, and this document was 
issued from their Cawnpore Office. 
| Ifthe meaning which we put on this 
document be correct, it implies that the 
defendants d-finitely undertook to issue a 
policy within the 30 days. The cover note 
was not to the effect that a policy would be 
issued only if on a further consideration the 
proposal for insurance was accepted, and 
not otherwise. The fact that they promis- 
ed unequivocally to issue a policy within 30 
days of November 22, 1928, implies that 
they had made up their mind, that they 
had accepted the proposal and all that 
remained to do wasto issue a formal policy. 

On the record there is what has been 
called a written argument placed before 
the Court below on behalf of the defendants. 
In the absence of the Counsel for the 
respondents we went through it and found 
‘that one of the arguments advanced there 
was that Messrs. Gillanders Arbuthnot & 
Go. were not authorised to issue a policy on 


| 
| 
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behalf of. defendant No. 1. But no 
such plea was takenin the written state- 
ment. Onthe o'her hand, in reply to 
para. 2 of the plaint, where the 
plaintiff said that defendant No. 2 was the 
general manager of defendant No. 1 and 
had full authority of defendant No.1 to do 
insurance business on behalf of defend- 
ant No.1, the defendants admitted this 
statement in para. 1 (p. 4) of the 
written statement. In the circumstances, the 
argument that Messrs. Gillanders Arbuthnot 
& Co. were not entitled to say definitely 
on behalf of defendant No.1 that a policy 
was going to issue would not have been 
accepted by us if it had been advanced 
before us. If Messrs. Gillanders Arbuth- 
not & Co. were authorised to bind 
defendant No. 1 for €0 days, we do not see 
how Messrs. ,Gillanders.Arbuthnot .& Co, 
were not authorised to say that.a policy was 
going to issue. 

In our opinion these was a clear accep- 
tance of the proposalon behalf of the 
defendants. We have considered, although 
no arguments were addressed to us on the 
point, s. 7 of the Contract Act. We find 
that the acceptance is absolute and unequi- 
vocal and has been expressed inthe usual 
and reasonable manner inasmuch as it is 
contained in a cover note. It is true that 
the policy did not arrive before the burglary 
took place; but that fact cannot be relied 
on by the defendants where the acceptance 
ofthe proposal is complete and has been 
communicated tothe plaintiff. 

The result is that we allow the appeal 
with proportionate costs in both the Courts 
and decree the claim for recovery of 
Rs. 5,700 which will carry interest from the 
date of the institution of.the suit till recovery 
at 6% perannum. The defendants will 
have their costs in the Court below in pro- 
portion to their success. 

N. Appeal allowed. 
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MADRAS HIGH COURT 
Second Civil Appeal No..992 of 1929 
November-15, 1933 
VENKATASUBBA Rao, J. 
MUTHIRULAPPA PILLAI AND oturgs— 
DEFENDANTS —APPELLANTS 
VETSUS ; 
T. VK. KAMARAJA PANDIA 
NAICOCKER—PLAINTIFR— 
eee 5 WAOS DENG ot 
a iras Estates Land Act (I of 1905 —— Sys 
ynder s. 112, scope EDH F Dene ca 
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that rent‘ claimed 18 excessive—Decision confirmed by 
District Judge—Claim for rent—Limitation— Start- 
ang point—Date of decree of first Court or of Court of 
Appeal— Appeal, effect of. 

_ The purpose of a suit under s.112 of the Madras 
Estates Land Act is 10 ascertain therent and the 
only relevant issue to be tried in such a suit is whe- 
ther the rent claimed is proper rent or not. The words 
of Art. R, Part A are wide enough to cover such a 
proceeding. Rangayya Appa Rao v Bobba Sriramulu 
(1) and Syed Gulam Ghouse Sha Sahib v. Shanmugam 
Pillay (2), referred to. 

Where the Deputy Collector in a suit under s. 112 
decided that the rent claimed by the landlord was 
excessive and hisview was subsequently confirmed 
by the District Judge on appeal: . 

Held, that limitation for a suit for rent ran from 
the date ofthe Deputy Collector's judgment and not 
from the date of the judgment of the District Judge 
on appeal Whatever may be the case where the 
‘decree of the original Oourt is varied or reversed on 
appeal, it is clear that where the decree is confirmed, 
limitation in such cases begins to run from the date 
of the first Courts’ decree Juscurn Bowl v. Pirthi- 
chand Lal (3), Ramaswamt Mudaliv. Velayutha 
Madali (t) and Martand Mahadev v. Dhonde Mare- 
shwar 5), relied on. Rangauya Appa Rao v. Bobba 
Sriramulu (|) and Krishnamachariar v. Mangammal 
(6) distinguished. 

Whatever may be the theory under other systems 
of law, under the Indian Law and procedure an 
original decree isnot suspended by presentation of 
an appeal nor isits operation interrupted where the 
decree on appeal is one of dismissal. 


Appeal against the decree of the District 
Court of Madura in Appeal Suit No. 292 
of 1928 preferred against that of the 
Court of the Deputy Collector of Usilam- 
patti Division in Summary Suit No, 249 of 
1928. 


Judgment.~—The suit brought under 
s. 112 was one to contest theright of sale 
and the ground on which the right was 
contested was that the rent claimed was 
excessive. The purpose :0f such a suit 
is to ascertain the rent; as a matter of fact, 
the only relevant issue tobe tried is, is 
the rent claimed the proper rent or not? 
The words of Art 8. Part A are wide 
enough to cover such a proceeding. Mr. 
Sesha Ayyangar’s contention is, that the 
suit was not directly concerned with ihe 
ascertainment of the rent; but the words 
must be understood in their plain and 
natural meaning and I see no good ground 
for giving them the restricted effect 
suggested by the learned Counsel. Rangayya 
Appa Rao v. Bobba Srivamulu ‘1) although 
itis a decision under the Rent Recovery 
Act throws valuable light on the point. 
The suit in that case wasin regard to the 
propriety of the patta tendered and 
strictly speaking was not for the aszer- 
tainment of the rent. Syed Gulam ‘Ghouse 


(1) 27M 143. 
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Sha Sahib v. Shanmugam. Pillay (2) was also 
decided under thesame Act and does not - 
carry the matter further. On the word- 
mg of the Article, I am of the opinion that 
the plaintiff's contention must be 
upheld. 

In regard toths rent for faslis 1331 and 
1332, a further question arises. The 
Deputy Collector's judgment inthe suit 
above referred to was delivered on 
December 16, 1924. He held that the rent 
claimed by the landholder and mentioned 
in thenotice of sale was excessive. His 
view wasconfirmed by the District Judge 
on February 27, 1926. The question is, 
from which of these two dates does the 
Statute run? Juscurn Boid v. Pirthichand 
Lal (3) seems in my opinion to furnish 
the answer. The question there was does 
time begin torun under Art. 97 of the 
Limitation Act from the date of the adverse 
judgment against the vendee of the First 
Court or of the Appellate Court? The 
Privy Council held that the running 
of time is not postponed by reason of 
the filing of the appeal. Their Lordships 
observe:— 

Both Courts have held that the failura of considera- 
tion wasat the date of the First Court's decree, 
Their Lordships feel no doubt that as between 
these two decrees. this is the correct view, for 
whatever may be the theory under other systems 
oflaw, under the Indian Law and procedure an 
original decree is not suspended by presentation of 
an appeal nor is its operation interrupted where the 
decree on appeal is one of dismissal.” 

As is remarked in Ramaswami -Mudalr 
v. Velayutha Mudal (4), the vendee’s appeal 
from the decree was a voluntary proceed- 
ing taken athis own risk. This view has 
also been taken in Martand Mahadév v. 
Dhondo Moreshwar (5). The word “final” 
in the Article with which we are concerned 
shows no more than this: that there being 
a dispute between the parties the rent can- 
not besaid to be ascertained till the 
Court gives its decision and then alone 
the rent must be taken’ to have been ` 
finally determined. No further effect 
seems tohave been intended to be given 
to the word “final.” The learned Coun- 
the zamindar relies upon the 
following observation in Rangayya Appa 
Rao v. Bobba Sriramulu (1) to which I 
have already referred : 


(2) 8 Ind. Cas. 491; 34 M43°;8 M LT 315. 

(3) 50 Ind. Cas. 444; 46 O 670; 17 AL J 514; 36 
M L J557;23 © W N72]; 2l Bom L R 632; (1919) 
M W N 258; 300 LJ71i; 26 MLT 131;10 L W 416; 
45 52 (P C), se : 


R 
| Ind. Cas, 34; £5 B 582; 23 Bom. L R 69, 
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“Under this procedure it seems clear that as long 
as proceedings are pending before the Collector and 
on appeal from him, before the Civil Courts the rate 
` of rent is infsuspense, for no one can say whatit will 
prove to be”. > 

These observations weie made with 
reference to the facts- of that case. The 
Head Assistant Collector modified the 
terms of the proposed paitas, but the Dis- 
trict Judge on appeal made additional 
changes and on further appeal the High 
Court again varied theterms and thus 
it wasby the decree of the High Court 
alone, that the rate of 1ent was finally deter- 
mined, But in the present case, the District 
‘Judge's judgment confirmed that of the 
lower Court. Whatever may be said where 
the decree ofthe original Court is varied 
or reversed in appeal (on that I express 
no opinion), Ifeel nodoubt that where 
as in the present case the decree is con- 
firmed, the starting point must be held 
to be the date of the first Court’s decree. 
Krishnamachariar v. Mangammal (6), relied 
on for the plaintiff, is not in point. 

Inthe result, I hold that the suit, i 
far asitrelates to Faslis 1331 and 
is barred by time. 

As regards the 
I have an observation to make. 
claim for higher rent, which led to the 
suit under s. 112, was as pointed out by 
Mr. Burn, the District Judge an unfounded 
one. He says in his judgment that the 
question- of the rate of rent had been 
decided “again and again in the Revenue 
Courts of the District.” The landlord there- 
fore, had no justification for claiming a 
higher rent, and for that reason 
I desire to deprive him entirely of costs. 

' The lower Court's decree is modified 
and I give judgment forthe plaintiff only 
for the rent for Ifaslis 1333, 1334 and 1336. 
Whilethe plaintiff shall bear his own 
costs throughout, I direct that he shall pay 
the defendants, proportionate costs on the 
amount disallowed, in all the three Courts. 
Decree modified. 


direction as to 


A. 
(6) 26 M 91. 





ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 358 
Connected with No. 464 of 1932 
Novem ber.28, 1933 
YOUNG AND RAOHHPAL SINGH, JJ. 
Musammat NABBAN BEGAM AND OTHERS 
Jd UDGMENT-DEBTORS—APPELLANTS 
versus ` 
Musammat MOTI BEGAM—Ducr2us- 
l HOLDER— RESPONDENT | 
Jamitation Act (IX of 1908), Seh, I, Art. 181— 
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Execution suspended through no act or default of 
decree-holder-- Injunction in another suit—Dis- 
missal of suit—Application for continuation of 
execution— Whether to be made wiihin three zearsof 
withdrawal of obsiacle. 

Where the execution of a decree has been suspend- 
ed through no act or default of the decree-holder, ` 
he has a right toask the Court to revive and carry 
through the execution proceedings which have been 
suspended, and this right can be exercised by 
means ofa proper application to that effect made 
within three years of the date on which the Tight to 


. make it accrued, as such application would be one for 


which no period of limitation has been expressly 
provided and would therefore fall under Art. 121 of 
the Schedule of the Limitation Act: Chhaitar Singh v, 
Kamal Singh (1), followed. 

Where the obstacle to the further progress of the 
execution is the injunction issued in another suit, 
as soon as the suit is dismissed, the obstacle is with- 
drawn and the decree-holder gets a right to .proceed 


‘with the execution proceedings. An application for 


continuation of execution should therefore be filed 
within a period of three years fromthe date on 
which the injunction becomes ineffective. 
Observations in Prem v. Ganga Ram (2), considered. 
[Case law discussed, ] 


E. F. O. A. from the decision of the Sub- 
Ages Judge of Bareilly, dated J uly 15, 
1932. . 


* Mr. G.S. Pathak for the Appellants. 


Messrs. M. A. Aziz and Akhtar Husain 


Khan, for the Respondent. 


Judgment.—These are two connected 
appeals arising out of the same order. 

The facts which have given rise to these 
two appeals are these :— 


Inayat Khan obtained a decree on 
January 31,1922, against Musammat Nabban 
Begum, Musamimat Kulsum Begam, Miusam- 
mat Barkat Begam and Musammat Bismil- 
lah Begam. It was a simple money decree, 
On February 8, 1922, Inayat Khan made 
an application for execution and: asked 
for the attachment of vilage Kuiyan. 
On February 12, 1922, the village was 
attached. On March 17, 1922, one Musummuat 
Ilahi Begam instituted a suit against the 
decree-holder and the four judgment- 
debtorsto recover a sum of money alleged 
to be due to her on account of her dower. 
In this case which Musammat Ilahi Begam 
had instituted, she made an application 
that an injunction should be issued re- 
straining the decree-holder, ` Inayat Khan 
from proceeding with his application for 
execution. This was done. The Court in 
which the execution proceedings were pend- . 
Ing passed an order on April 24, 1922, to 
the following effect :— 


“The execution will be struck off for the 


present but the attachment will be main- 


tained.” - 
On November 12, 1923, the suit instituted 
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by Musammat Ilahi Begam for dower was 
dismisscd by the Subordinate Judge. 
There was an appeal by Musammat Ilahi 
Begam, against the decision of the Sub- 
ordinate Judge to this Court, Butit is 
important to remember that no applica- 
tion was made by the appellant asking for 
the stay of execution. This Court eventual- 
ly dismissed the appeal on March 28, 1927. 
The decree-holder made an application 
for continuing the execution proceedings 
on March 28, 1930. The prayer related tc 
two items of property, the village mentioned 
above and about one house. So far as 
the house was concerned, the learned 
Sukordinate Judge came to the conclusion 
that the application of the decree-holder 
was not within limitation and he dis- 
missed it. As regards village Kuiyan, the 
learned Subordinate Judge came tothe 
conclusion ihat the application was within 
limitation and he directed that proceed- 
ings in execution be taken. He dismis- 
sed the objections of the judgment-debtors 
to the effect that the prayer of the decree- 
holder in respect of this village mentioned 
above was also not within limitation. 
The judgment-debtors have preferred these 
two appeals. One has been preferred by 
Musammat Bismillah Begam and theother 
by the remaining three judgment- 
debtors. 

The question which we have to con- 
‘sider in this case is as to whether or not 
the view taken by the learned Sub- 
ordinate Judge on the question of limitation 
is correct. There cannot be theleast doubt 
that the effect of the order which the learned 
Subordinate Judge passed on April 24, 1922, 
was to postpone the attachment proceed- 
ings indefinitely. There was no final 
disposal of the execution application. When 
a Court ‘suspends proceedings in any 
pending execution case for some reason, 
then it cannot be said that the 
application has been judicially disposed 
of. It would appear that when the Court 
received an injunction order from the other 
Court which was trying the suit for the 
recovery of dower, it thought that the best 
thing would be to postpone the execution 
proceedings indefinitely till the dispute 
between the parties was decided and then, 
if necessary, the execution proceedings 
would continue. Under these circumstances 
it was open to the decree-holder to have 
applied for the continuation of the execu- 
tion proceedings. The question for. considera- 
tion is when he should have done so. The 
contention raised by the decree-holder in 
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the Court below was that it was open to 
him to make an application for the con- 
tinuation of the proceedings already pend- 
ing at any time he liked. Th’s argument 
is based onthis reason that where an ap- 
plication for execution is already pending 
and undisposed of, there can be no ques- 
tion of making a fresh application and con- 
sequently the question of limitation does 
not arise. This view appears to have 
found favour with the learned Subordinate 
Judge. In our opinion the matter is con- 
cluded by a Full Bench ruling of this 
Court, Chhattar Singh v. Kamal Singh (1). 
There it was held that where the 
execution of a decree has been suspended 
through no act or default of the decree- 
holder, he has aright to ask the Couit to 
revive and carry through the. execution 
proceedings which have been suspended, 
and this right can be exercised by means 
of a proper application to that effect made 
within three years of the date on which the 
right to make it accrued as such appli- 
cation would be one for which no period 
of limitation has been expressly provided 
and would therefore fall under Art. 181 
the Indian Lim- 
One of the questions which 
had to be decided in that case was whe- 
ther Art. 181 or 182 governs such appli- 
cation. The Full Bench took the view 
that the case was governed by Art. 181 
of the Indian Limitation Act. At pp. 207 
and 208* the learned Judge, delivering 
judgment of the Full Bench, observed:— 

“The only other question then is asto the period 
within which the right of the decree-holder to so 
apply must be exercised. As to this we think 
that. the’ law is laid down correctly in a further 
passage of the judgment of Piggott, J.,in the above 
case which reads as follows.—He (2 ¢., the decree- 
holder) can however only do this by means ofa 
proper application to that effect .. The application 
in question would be one for which no period of 
limitation is expressly provided by the Schedule 
to the Linitation Act and would therefore fall under 
Art. 181 of the Schedule requiring to be made 
within three years of the date on which the right to 
make it accrued,” 

Further the learned Judge observed: 

“Obviously the right would accrue upon the date 
on which the obstacle to the progress of the execution 
proceedings was withdrawn.” 

In the case before usit is clear that the 
obstacle to the further progress of the exe- 
cution was the injunction issued in the suit 
of Musammat Ilahi Begam which she had 
instituted for the recovery of her dower. As 
goon as that suit was dismissed by the Subor- 


(1) 100 Ind. Cas, 692; 25 A L J201; A I R 1927 All. 
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dinate Judgé, the obstacle was withdrawn 
automatically. ‘The decree-holder im- 
mediately got aright to proceed with the 
execution proceedings. He could have 
gone to the Court and said that asthe 
obstacle created by the injunction had 
disappeared, he should be allowed to 
proceed with his application for execu- 
tion. But he did not dogo. In our Opinion 
according to the view taken in the Full 
Bench ruling, the application should have 
been made within a period of three 
years from the date on which the injunc- 
tion became ineffective and that would be 
the date on which the suit of Musammat 
Ilahi Begam was dismissed. As we have 
already mentioned, the argument of the 
learned Counsel for the respondent is based 
on certain, expressions in the judgment 
of one of the learned Judges of this 
Court in a case, Prem Narain v. Ganga 
Ram _ (2). It may be stated that 
the view expressed by the learned J udge 
certainly supports the contention raised by 
the learned Counsel for the decree-holder. 
But it will be seen that for the purposes 
of the case before the two learned Judges 
who decided it, it was not necessary 
to decide this point and so we 
would be justified, in saying that the 
observations relied on were obiter dicta. 
This Court has consistently taken the view 
that in a case like this an application has 
to be made and that too within a period 
of three years. We may point out the 
following rulingsin which this view was 
taken: --Qamar-ud-Din Ahmad v, Jawahir 
Lal (3), Yakub Alt v. Durga Prasad (4), 
Balwant Singh v. Budh Singh (5), Mahdo 
Prasad v. Draupadi Bibi (6) and Sat 
Narayan Lal v. Ganga Lal (7). In Balwant 
Singh v. Bodh Singh (5) and Madho Prasad v. 
Draupadi Bibi (6) it was laid down in very 
clear terms that in cases of this kind an 
application for continuation should be 
made within a period of three years. We 
are not justified in presuming, as contend- 
ed by the learned Counsel for the respond- 
ent, that this point, that no application 
was necessary, was not argued before 
the learned Judges who decided that case. 
For the reasons given above we are of 


(2) 183 Ind Cas. 316; (1931) ALJ 1438; A IR1931 
All 458; Ind. Rul. (1931) All 636. 

(3) 27 A 334; 321 A 102;2 ALJ 357; 8 Sar. POST 
810; 1 OC L J 381; 9 O W N 601; 15 M LJ 258:7 Bom. 
LR 433 (P 0). 

(4) 30 Ind Cas. 877; 37 A 518: 13 AL J 760. 

(5) 56 Ind. Cas. 1006; IEA L J 642, 

6) 61 Ind. Cas.417;19 ALJ 174. 
7) 94 Ind, Cas. 1005; A I R 1926 All, 409, 
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Opinion that an application should have 
been made within a period of three years 
from the date on which the injunction 
order became ineffective. 

We accordingly allow these appeals, 
set aside the order of the Court below 
regarding village Kuiyan and dismiss 
the application for execution with costs to 
appellants in both Courts, 

N. Appeal allowed. 


——— 


_ LAHORE HIGH CCURT : 

Civil Revision Petition No. 528 of 1933. 

January 31, 1934 
HILTON, J. 
Sheikh MUHAMMAD ABDULLAH 
~ PLAINTIFF — PETITIONER 
VETSUS 
SECRETARY or STATE ror INDIA 
IN COUNCIL—DEFENDANT 
— RESPONDENT 

Civil Procedure Code (Act V of 1903), O XXXIII, 
rr. 4,5(c) (d)—Application for permission to sue as 
pauper— Petitioner having disposed of his property 
within two months of application—Permission, if 
can be gwven—Opposite party not urging in lower 
Court points on which judgment proceeded— Power of 
Court to enquire into the points. 

Where it appeared that the petitioner had, with- 
in two months before the presentation of his ap- 
plication, disposed of his property in order to be able 
to apply for permission tosue as a pauper and he 
knew of the litigation on which he was about to 
embark atthe time when the sale consideration 
passed through his hands: 

Held, that the petition for permission to sue as 
pauper must be dismissed on the ground that 
O. XXXIII, r. 5 (c) second part, is proved to cover the 
case and it need not, therefore, be determined whe- 
ther sub-cl. (d) also applied ; and that although the 
opposite-party might not have urged in the lower 
Court the points on which thejudgment proceeded, 
under O, XXXIII, r. 4, the Court itself could en- 
quire into these points. 

C. R. P. forrevisionof the crder of the 
Senior Subordinate Judge, Lahore, dated 
July 24, 1933. 

Sheikh Abdul Aziz, for the Petitioner. 

Mr. Ram Lal, Government Advocate, for 
the Respondent. 


Judgment.—TI think that the judgment 
of the Court below is correct in so far as it 
has been held that the petitioner had with- 
in two months before the presentation of 
his application, disposed of his property in 
order tobe able to apply for permission 
to sue as a pauper. 

He sold his housefor Rs. 10,000 on July 
6, 1931 and with thissum he paid Rs. 153 
to Balak Ram on July 7, 1931, Rs. 321-8 to 
Kidar Nath on July 11, 1931, Rs. 216 to 
Ganga Ram, on July 14,1931, and Rs. 535 


528 


to Ahmad on August 22, 1931. He also 
paid a sum of Rs. 8,320 to Musammat 
Bibi Budhan on July 6, 1931, the house 
having been mortgaged for that sum. 
These creditors had not been pressing him 
for payment. His application for permis- 
sion to sue asa pauper was presented on 
August 23,1931, which was the last day 
of limitation,and only one day after he had 
had in his -pocket the sum of Rs. 535 that 
he paid to Ahmad. He had sent a notice 
to ihe Secretary of State unders. 80, Civil 
Procedure Code and he, therefore, knew of 
the litigation on which he was about to 
embark atthetime when ithe sum of 
Rs. 10,00) passed through his hands. The 
requirements for court-fees amount to less 
than Rs. 800 and he could have saved this 
sum out of that money as has been held by 
the Court below. ; 

It was contended here that the respond- 
ent did not urge in the lower Court the 
points on which the judgment proceeded. 
That isnot correct and in any case under 
O. XXXIII, r.4, ihe Court itself could 
enquire into these points, . 

The petition must be dismissed on the 
ground that O. XXXIIL r. ə, (c) second 
part is proved to cover the caseand it need 
not, therefore, be determined whether sub- 
cl. (d) also applies. ; 

I dismiss the petition with costs. 

N, Petition dismissed. 





ALLAHABAD HIGH COURT. 

First Civil Appeal No. 416 of 1929 
December 9, 1933 
NfaAMATULLAW AND JtAOHAPAL SINGH, JJ. 
Malik IFTIKHAR WALI KHAN AND 
OTHERS—DEFENDANTS —A PPELLANTS 

VETEUS 4 
Nawab SIKANDAR BEGAM AND OTHERS — 
DEFENDANTS — RESPONDENTS 

Muhammadan Law—Gift—Delivery of possession, 
necessity of—Gift, if can be revoked till. delivery— 
Modifications introduced at time of registration— 
Admissibility— Modifications, if form an integral 
part of the document—Donee,if ‘takes subject to 
modifications—Pardanashin lady—Gift to minor 
grandson—Questions asto whether she acted as free 
agent and understood the transaclton—Necessity of 
considering—Duty of Court to sift evidence of princi- 
pal witnesses, 

Under Muhammadan Law the essential part of a 
gift is delivery of possession. It is open to the 
donor to revoke the gift before delivery of posses- 
sion. If before delivering possession, the donor dec= 
lares certain conditions, subject to which alone the 
donee can take it, andthe donee’s guardian, with 
full knowledge of those conditions, accepts the gilt 
and takes possession of the property, ie must be 
deemed to have accepted the conditions- imposed 
-by the donor. Where the donor makes some modi- 
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fications at the time of registration of the deed, it 
cannot be regarded asa separate oral . agreement. 
inconsistent with tbe written instrument, but must’ 
be- regarded as an integral part of the deed and the. 
conditions added by the donor at the time of regis- 
tration are admissible and binding on the donee. 
Lp. 528, col, 1.] 

Where the transaction in dispute is one by a parda- 
nashin lady, the important question to be considered: 
is whether she understood the transaction and acted 
as a free agent If she understood the transaction 
and acted asa free agent, then absence of independ- 
ent advice will mpt detract from the validity of the 
transaction. Inthe case ofa gift by an old lady in 
favour of her minor grandson it is important to: 
consider whether the disposition is one which a 
person in her position is likely to make and whe- 
intelligence and 
character was likely to be over-reached by the 
father of the donee. if these questions are answered 
in favour of the donee a strong ground will be 
established. for favourable reception of the direct 
evidence which shows that the deed was the result 
of her own deliberata act and was substantially- 
understood ‘by-hér. In sucha suit the donee should. 
satisfy the Court that the deed has-been: explained, 
to and understood by the donor, thé party.under dis- 
ability, either before execution, or- after ~it ‘under. 
circumstances which astablish adoption. of At.with 
full knowledge and comprehension: . Sudisht Lal v. 
Sheobarut Koer (5), Shambati Koari v. Jago ` Babi 
(6: and Sajjad Husain v. Abid Husain Khan (7), 
and other cases referred to [p. 530, col 2; p. 531, col. 


| 
Where the donor sues for a declaration of the 
deed to be void on the ground of fraud and want of 
independent advice, it is necessary to examine 
carefully the evidence of the plaintiff and the 
principal witnesses. i 


F. C. A. from the decision of the Subor- 
o Judge, Bareilly, dated July 30; 
1929. , 

Drs. K.N. Katju and M.. H. Faruqi, for 
the Appellants, ; 

Messrs, B. E O'Conor, 9, B. Johari and 
Ram Nama Prasad, for the Respondents, 

Judgment.—This is an appeal from 
the decree passed ‘by the learned Sub- 
ordinate Judge of Bareilly in a suit 
brought by the plaintiff-respondent, Musam- 
mat Nawab Sikandar Begam, for a 
declaration that a deed of gift, dated 
April 13, 1928, purporting to have been 
executed by her in favour of her minor 
grandson, Zulfiqar Wali Khan, defendant 
No. 2 and a deed of mortgage dated 
February 19, 1929, executed by her son, 
Malik Iftikhar Wali Khan, | defendant 
No. 1,. as guardian of defendant No. 2, 
in favour of Lala Ram Charan Lal, defend- 
ant No. 3, are nulland void against her. 
She has also sued for mesne profits, which 
were neither valued.;in- the plaint nor 
any court-fee - waspaid*ithereon. The 
suit was decreed as yàgàinst™ defendants 
Nos. I and 2, excépt-as2regards-"mesne 
profits and the deed of-gift_was annulled. 
As regards the mortgage deed in favour. 
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of defendant No. 3, the suit was dis- 
missed. The present appeal has been 
preferred by defendants Nos. 1 and 2. 
- The plaintiff-respondent has not ques- 
tioned the decree so far as it dismisses 
her claim in respect of the mortgage deed 
in favour of defendant No. 2, as to which 
the decree has become final. 

The plaintiff was, at the date of the 
suit, about 60 years of age. She was 
born in a wealthy family of Bareilly. Her 
brother, Nawab Mohammad Hasan Khan 
alias Nabbu Saheb, is alive. She was 
married to Nawab Saadat Wali Khan of 
Bareilly, whose family also owned con- 
siderable property. The plaintiff inherited 
some property from her parents, and at 
the date of gift owned the property to 
which the deed of gift in question relates. 
‘In 1903 there was a litigation ketween 
her on. thé’.one side and her husband and 
the ‘latter's father on the other. The 
precise. nature of this litigation does not 
appear from the record of this case; but 
it seems’ to have greatly embittered her 
relations with her husband’s family. It 
was possibly the result of previvusly 
embittered relations between them. Her 
husband died many years ago, leaving 
two sons and two daughters by her. They 
were grown-up persons when the deed of 
gift is said to have beenexecuted by her. 
One of her daughters was married to a 
gentleman named Mushtaq Ali Khan of 
Moradabad. The other daughter was 
married to one Abdul Hamid, the son of 
a Deputy Collector. According to her own 
allegations, she was not on good terms 
with the elder of her twosons. According 
to the evidence in the case, relations 
between her and her two daughters were 
also not cordial. Her daughter, Husan 
Ara Begam, who was married to Mushtaq 
Ali Khan, had a decree: for Rs. 13,060 
outstanding against her at the date of 
the gift. The other daughter seldom came 
to her house. She herself lived in a rented 
house. The restof the family lived in her 
husband's house. Iftikhar Wali Khan, 
the younger of the two sons, was on good 
terms with her. The lady looked after the 
management of her own property through 
servants. Her supervision was of an 
extraordinary character, considering her 
position asa ‘pardanashin’ lady. Iftikhar 
Wali Khan’s .Awife: died, leaving among 
other. children; an tinfant son, defendant 
No. 2°"who was: ten months old at the time 
of his mother's» déath;: which took place 
$ or 7 years before the date of the gitt. 
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According to the recitals contained in the 
deed ‘of gift and the case of the defen- 
dants, defendant No. 2 was brought up 
by the plaintiff, who had for that reason 
great affection for him. On April 138, 1928, 
the plaintiff executed the deed of gift in 
question, which was registered at her own 
house. Mutation of names was effected in 
favour of the donee, whose guardian, 
defendant No.1 was in possession of the 
gifted property for nearly a year. Husan 
Ara Begam, her daughter, had village 
Nakti Narainpur, part of the gifted pro- 
perty, sold in execution of her decree. 
Defendant No. 2, acting as the guardian 
of defendant No. 1, mortgaged with pos- 
session three of the villages, covered by 
the deed of gift to defendant No.3 and 
raised Rs. 2],200 and deposited the same 
towards the satisfaction of Husan Ara 
Begam’s decree and had the sale in respect 
of village Nakti Narainpur set aside. This 
transaction was completed with the per- 
mission of the District Judge and was 
given effect to by placing defendant 
No. 3 in possession of the mortgaged 
property. In March of the following year 
(1929), the plaintiff, on her own showing, 
took forcible possession of the property 
and instituted the suit which has given 
rise to this appeal on April10, 1929. 

The deed of gift recites that of all her 
children she had great regard for her 
son Malik Iftikhar Wali, that she had 
brought up Zufiqar Wali Khan, alas 
Majjan Sahab, (defendant No. 2) from his 
‘infancy, when his own mother died, and 
“that -she desired to make a gift of her 
property to him out of natural love and 
affection. Accordingly the deed declared 
that the donee had been placed in pos- 
session through his certificated guardian, 
Malik Iftikhar Wali Khan. The deed 
directs that the guardian of the donee 
should pay her debts charged on the 
gifted property by making mortgages and 
sales of such part thereof as may be 
necessary but that he is not empowered 
to transfer it for any other purpose and 
that any transfer which he might make ~ 
should be with the permission of the 
District Judge of Bareilly. The deed goes 
on to provide that the gifted property 
' ghall be liable for her maintenance allow- 
ance of Rs. 250 per month; but the debts 
payable by her shall have priority over the 
allowance. The property is declared to 
be heavily incumbered. Its value, accord- 
ing.to the deed, is Rs. 1,25,000. Accord- 
ing to the deed as well as according to 
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the plaint, her debts amounted to about 
Rs. 60,000 on the date of gift. No parti- 
culars of the debts can be ascertained 
from any part of the record, except the 
evidence of a witness named Ratan Lal, 
examined on behalf of the defendants. He 
is a broker, through whom she used to 
contract debts and whose evidence has 
been believed by thelearned Subordinate 
Judge. He informs us that she was 
indebted to the extent of Rs. 48,000 to 
one Ram Sarup. The decree in favour of 
her daughter, Husan Ara Begam, was for 
Rs. 13,000. This was a simple money 
decree; but one of her villages, Nakti 
Narainpur, which was sold a few months 
after the deed of gift, must have been 
under attachment at that time. The sums 
due toRam Sarup and Husan Ara Begam 
amount to nearly Rs. 60,000; and the deed 
of gift probably refers to the two debts 
above referred to. The sum due to Ram 
Sarup must have been secured by a mort- 
gage deed. The recital in the deed of 
gift that the entire debt is a charge on 
the gifted property may, therefore, be taken 
to be accurate. 

The principal questions for considera- 
tion in this appeal are whether. there was an 
intelligent execution of the. deed by the 
lady and, if there was such execution, 
whether the deed represents her voluntary 
act. The law on ihe subject of deeds execut- 
ed by ‘pardanashin’ ladiesis well settled, 
and we need only to refer to the com- 
paratively recent case of Faridunnissa v. 
Mukhtar Ahmad (1) from which a few 
observations may be quoted with ad- 
vantage :— 

‘Independent legal advice is not in itself essential: 
Kali Bakhsh Singh v. Ram Gopal Singh (2). After all, 
advice, if given, might have been bad advice, or the 
settlor might have fhsisted on disregarding it. The 
real point is tbat the disposition made must be sub- 
stantially understood and must really be the mental 
act, asj its execution is the physical act, of the 
person who makes it: 


Khan (3), Sunitabala Debt v. Dhara Sunderi Debi 
(4). The appellant clearly had no such advice, nor 


(1) 69 Ind. Cas, 649; 47 A 703; 2 OW N 662; ATI 
R 1925 PC 205; 49M L J 758; 42 CL J 531; 293 A 
L J 1000; 28 O O 338; (1925) M W N 918; 120 L 
J 656; 300 VN 337; z8 Bom. L R 193; 521A 312 


(PO). 

(2) 21 Ind. Cas. 985; 33 A &1; 41 1A 23:180W 
N 202; 160 C:78, (19:4) M W N 112; 12 ALJ 
115; 15 ML T 130; 19 O LJ 172: 10L J67;,26 M 
L J 121; 16 Bom. L R147 (P 0). 

(3) lo C545 at p. 548; 18 I A 144; 6 Sar, 46 
Rafige & Jackson’s P O No. 123 (PO). 

(4) 538 Ind. Cas. 1313470175 at p.1&0; 461A 
272; 37 MLJ 483; 17A LJ 997; (1919) MWN 
821; <2 Bom. L R 1; 24 OWN 287; 11 L W 227; 
2UPLRE(PO) 2(PO). 
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is it contended thet she had. If, however, the 
settlor’s freedom and comprehension can be otherwise 
established, or if, as is the respondents’ case here, 
the scheme and substance of the deed were them- 
selves originally and clearly conceived and desired 
by the settlor, and were then substantially embodied 
in tue deed, there would be nothing further to be 
gained by independent advice. If the settlor really 
understands and means to make the transfer, it 
is not required that someone should have tried’ to 
persuade her to the contrary. Again, the question 
arises how the state of the settlor's mind is to he 


proved. That the parties to prove it are 
the parties who set up and rely œn 
the deed is clear. They must satisfy the Court 


that the deed has been explained to and understood 
by the party thus under disability, either before 
execution, or after it under circumstances which 
establish adoption of it with full knowledge and 
comprehension: Sudisht Lal v. Sheobarat Koer (5), 
Shambatt Koeri v. Jags Bibi (6), Sajjad Husain yY, 
Abid Husain Khan (7). A 

We proceed to consider the evidence 
produced in this case in the light of these 
observations, 


The learned Subordinate Judge has 
laid great stress on the absence of 
independent advice. It may be 
conceded that the evidence does not 


show that {he lady consulted any person 
other than Iftikhar Wali Khan or her 
selvants as regards the transaction. But 
there isno doubt that she had ample 
means of obtaining advice, if she stood 
inneed ofany. Her ‘Karinda’ Yusuf Ali 
who had been ir her service for 13 years 
is a literate person and could have, if 
so required, obtained for her competent 
legal advice in a city like Bareilly: It 
is Said that her brother, Nabbu Saheb, 
was at Naini Tal when the deed was execut- 
ed and that he was the proper person 
to advise her on the subject. As a matter 
of fact, the defendant’s case is that the 
matter was undar consideration for about a 
year (p. 39, line 25) and that Nabbu Saheb 
had been consulted and had approved of 
the transaction. Nabbu Saheb could not 
be expected to be called as a witness 
by the defencem view of the allegation 
of defendant No. 1 that it was Nabbu 
Saheb who was instrumental in the present 
suit being brought as defendant No. 1 
desired toredeem a certain property in 
his possession as mortgagee. The plaintiff 
might have examined him, but she did not. 
We do not think that Nabbu Saheb was 


(5) 7 C245 atp 252; 8 I A 39; 4 Sar.P OJ 222; 5 
Ind, Jur. 270 (P 0). 

(6) 29 0749 atp. 757: 291A 127; 4 Bom. L R 
444: 6 O W N 682; 8 Sar. P O J 304 (P O). 

(7) 16 Ind. Cas. 197; 34 A455: 39 IA 156;160 
W N 889; 23 M L J210; 10 ALJ 364; 16 OL J 
613: 14 Bom. L R 1055: 12 M L T 361; (1912) M W 
N 976; 15 O © 271 (PO). 
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the proper person to advise her, or that 
she would have cared to conswlthim. She 
says in her evidence:—“He is the 
and I am the sister. In consultation I 
rely on his opinion. I donot consult him 
about my affairs. Idomy transactions 
myself”. (Page 13, line 45). Again (p.14, line 
1) “I used to understand my transactions on 
my mukhtar-t-am explaining them to me. 
Whenever I executed a mortgage “deed or 
took a‘loan of money, I never consulted 
Nabbu Saheb about it.” The important 
question is whether she understood the 
lransaction and acted as a free agent. If 
this question is answered in the affirmative, 
absence of independent advice will not 


detract from the validity of the 
gift. 
In a case like thisit is important to 


consider whether the disposition is one 
which a person in her positionis likely to 
make and whether a lady of her experience, 
intelligence and character was likely to 
be over-reached by her fon, Iftikhar Wali 
Khan. Ifthese questions are answered 
in favour of the defence, a strong ground 
will be established for favourable recep- 
tion of thedirect evidence which shows 
that the deed was the result of her own 
deliberate act and was substantially under- 
stood by her. Accordingly we address 
ourselves to these questions and shall 
answer them on the evidence given by her- 
self and her witnesses or by suchof the 
evidence adduced by the defendants as is 
not impeached. . [Their Lordships here re- 
ferred to the evidence and proceeded]. We 
have no doubt that she would desire 
her property to go to Majjan rather than 
its devolution on all her children accord- 
ing to Muhammadan Law under which she 
could not disinherit anyone of them. The 
prospect of a large share of her property 
- going to her eldest son and the daughter 
who had taken out execution of decree 
against her would not be acceptable to 
her. Under her personal law, she could not 
dispose of her property by will in favour 
ofany of her heirs, and even toone who 
was not an heir she could not bequeath 
more than one-third. In these circum- 
stances, a gift in preewsent to Majjan with 
provision for her own maintenance and 
for payment of her debts was the only 
course suited to her condition. 

An examination of the income and the 
liability ofthe estate reveals the fact that 
under the arrangement contained in the 
deed of gift, she is to get as maintenance 
practically allthe profits left after- pay- 
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-more than Rs. 600 a year 
. unforeseen expenses and to cover unrealis- 
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ment of Government revenue, expenses of 
management and interest payable on debts. 
Unfortunately the record’ does not show 
exact figures, but the plaintiff's witness 
and ‘karinda’ who used to make collec- 
tions says that, ‘‘the profits are something 
more than Rs. 8,000." According to the 
defence (see D. W. Niazali Khan) gross 
rentalamounts to that sum. Let us accept 
the statement of the plaintiffs agent, 
though he has attempted to support her 
case at the sacrifice of truth and might 
have exaggerated the income. We take 
it that by profits he means, as 1s generally 
understood, rental less Government re- 
venue. The property consists of seven 
villages, and some shops. The staff em- 
ployed in management included a karinda 


a ‘mukhtar and several ‘mugqaddams’ 
(village headmen). The cost of 
management in estates -managed 
by ordinary zamindars 1s  allow- 


ed for in suits for profits at 10% (in estates 
managed byCourt of Wards itis more). 
At that rate Re. 800 a year is to be allowed 
as cost of management including litigation 
expenses etc. which together. with her 
maintenance at Rs. 3,009 a year leaves only 
Rs. 4,200 a year for her debts amounting 
to Rs. 60,000 due to one Ram Sarup 
(P. 49,1. 8) andto her daughter under a 
decree. We do not know what interest the 
debts carried; but taking it at the low. rate 
of 7%: it covers the whole of the balance 
of Rs, 4,200. Taking it even at 6%, no 
is left to meet 


ed rents, which must be taken into account. 
Unless, therefore, the lady desired to sell 
her property in whole or part—an alter- 
native which no one suggests, the arrange- 
ment was best suited to her. Her son 
Dulare Saheb defendant No. 1 had pro- ` 
perty of his own and was expected to 
save the property by keeping down inter- 
est and paying the principal in course of 


‘time and save the family property. We 


are not surprised to find that K. B. Asghar 
Ali Khan was against the acceptance of 
such an onerous gift (p. 46, 1. 12). Dulare 
Saheb assumed a great responsibility 
in the interest of his minor son. The lady 
who wasthen about 58, was to he relieved 
of worries and cares and remain in the 
enjoyment ofall that could be spared out 
of her income. The only person to whom 
such a change of management would be dis- 
agreeable was Yusuf Ali, who was likely 
to be deprived of all influence and oppor- 
tunities, 
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The plaintiff was not able to pay off the 
decree obtained by her daughter several 
years before, andthe sale of one of her 
villages was imminent. The arrangement, 
if explained to the lady, would have been 
acceptableto her at all times; but the 
attachment of her village precipitated the 
iransaction. For payment of this decree 
one ofthe gifted villages had subsequently 
to be mortgaged with possession by Dulare 
Saheb, who hypothecated his own pro- 
perty by way of collateral security. 

The next question is whether the plaintiff 
was likely to be over-reached by Dulare 
Saheb, having regard to her character 
and antecedents. It istrue she is illiterate 
and pardanashin; but her life for nearly 25 
years was one of independence, and her 
actions were characterised by strong will 
and ability to look after herself. We have 
already mentioned that she had a litigation 
in 1903 with her husband and father-in-law. 
The nature of that litigation does not 
appear from anything on the record. She 
tells us vaguely that it related to her prop- 
erty. Ever since the termination of that 
case she has lived away both from her 
husband’s family and that of her brother. 
She has been managing her property just 
as any male would do. She goes to her 
Villages, where her stay lasts for a 
week or 10 days at a time, andcollects 
rent directly from the tenants, to whom 
receipts are given -by her ‘karindas.’ She 
started sugar factories. It does not appear 
whether they proved to be a source of profit. 
On ner own showing she does money-lending 
business (p. 12, |, 49). This does not, 
however, appear to be true. She stated it 
10 connection with a topic which related to 
her resources in money which she desired to 
exaggerate. Immediately after the gift, 
she personally visited the villages and 
informed the tenants that they should pay 
rent to her son Dulare Saheb, who will 
manage forthe minor donee. Aftera year 
she made up her mind to take forcible 
possession from her son and the mortgagee, 
who came on the scene under a usufructuary 
mortgage'deed executed by the former to pay 
off the decretal amount due to her daughter 
and to save one of the villages from passing 
into the hands of an auction-purchaser. 
Her performances on the occasion she took 
possession were remarkable. Neither the 
son nor the mortgagee, in spite of their 
being the recorded proprietors, could with- 
stand her invasion (we can give no other 
name to what she did) of the villages and the 
Offices, Niaz Ali, the defendants’ ‘karinda’ 
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tells us howone day during his temporary 
absence the lady entered the “dehra,” broke 
open the inner apartments and took posses- 
sion (p. 48). He is corroborated by | 
Yusuf Ali, plaintiff's own servant, who began 
to make collections under her orders 
(p. #4, lines 40-45). Subsequently she 
peacefully established -her possession. The 
mortgagee obtained an order from the 
Tahsildar proclaiming in the villages that 
rents should not be paid to her; but she 
succeeded, in spite of it, to collect rents to 
such an extent that the learned Subordinate 
Judge had to find onone of the issues that 
she was in full possession and could maintain 
a mere declaratory suit. 

Another instance which indicates her 
resourcefulness is the way she conducted 
herself in the transaction of the usufructuary 
mortgage. Nearly 10 months after the deed 
of gift the village Nakti Narainpur was 
sold in execution of the decree of her 
daughter for Rs. 20,000 believed to be less 
thanits realvalue. Dulare Saheb settled a 
loan of that sum to be advanced by Ram 
Charan Lal, defendant No. 3, on a po:sessory 
mortgage of three villagesand a collateral 
security of some property belonging to 
Dulare Saheb himself. The mortgagee 
desired the lady to join inthe execution of 
the deed, asshe was in receipt of an allow- 
ance under the gift. The lady professed to 
agree. Her servant Yusuf Ali, who now 
supports her case on all points, supplied, 
under her orders, arent roll and a copy of 
the deed, both in his own handwriting. 
They are part of the record. Ratan Lal, a 
broker and Mukat Lal, the son of the mort- 
gagee, tell us what negotiations passed 
between them and the plaintiff. Both these 
witnesses have been believed by the learned 
Subordinate Judge. According to them the 
lady agreed to joinin the execution of the 
mortgage deed. The gift and her own posi- 
tion in relation to it were freely mentioned 
in the course of conversation. Matters went so 
far that the mortgage deed when faired out 
purported to be on behalf of Dulare Saheb, 
as guardian of the donee and the plaintiff on 
her own behalf. Permission of the District 
Judge for the transfer of the minor's property 
was obtained. As the lady was the 
judgment-debtor, application for setting 
aside sale on deposit of purchase money was 
made on her behalf througha Pleader. The 
money was deposited and the sale set aside, 
when the period of limitation had almost 
runout. The deed was registered at the 
instance of Dulare Saheb a day before the 
deposit, According to these two witnesses 
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the lady persuaded the mortgagee to pay the 
money and promised to have the deed 
registered; but subsequently refused. 
Ratan Lal says: “I went to Begam Saheb, 
She said that she had given an application 
and the sale was set aside, there was no need 
for her to register then.” In less than two 
months she instituted the present suit 
impugning the gift andthe mortgage. She 
denies all knowledge of the mortgage trans- 
action; but we have no doubt she is not 
telling thetruth. As for the suit, she says 
“I consulted my own self about this suit, 
because my livelihood had gone. I have 
also gotother people to advise me, but I 
did not consult them.” If the idea of 
instituting a suit. shortly after the mortgage 
transaction, was hers, and we believe it was, 
the inference is irresistible that she made a 
very cunning move to have the auction sale 
set aside at the expense ofthe mortgagee 
and then to impugn the mortgage and the 
gift. The mortgagee ran a grave risk. If 
the gift failed, his only chance was to rely 
on his plea of estoppel supported by nothing 
better than his son’s evidence and that of a 
broker, Katan Lal. 

_ The manner in which she asserted herself 
at the time of registration of the deed of gift 
is another proof of her capacity to take care 
of herself. We shall discuss in another 
ccnnection as to whether the deed was in 
reality not according to her instructions and 
she made a timely discovery of a fraud that 
was about to be practised on her, or whether 
it was an after-thought on her part to alter 
the terms of the gift. In any view of the 


matter, it is clear that she spo:ted tha clause - 


in the deed which she desired to be altered 
and had her wishes recorded. 

We have examined the language of the 
original deed and feel satisfied that it does 
not contain such Persian and Arabic words 
as she could not understand or are such as 
would prevent her from having a full com- 
prehension of the substance of the transac- 
tion if the deed is merely read out to her. It 
is to be borne in mind that the lady, though 
illiterate, was born and brought upina 
Muhammadan aristocratic family residing in 
the city of Bareilly. The mother tongue of 
this class of persons, both males and females, 
has a good mixture of Persian and Arabic 
words. Theirs is not one of the dialects 
spoken by Muslim inhabitants of villages 
butis avery near approach to the Urdu 
language in common literary use. 

Her evidence gives ample indication of her 
capacity to hold her own against Counsel 
and even to snub him occasionally, The 
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plaintiff's allegation that Dularé Saheb 
managed to bring her under his domination 
is, ın our opinion, unfounded. That of all 
her children, he was in her good bovks 
may he conceded; but it is not correct to say 
that, apart from any positive fraud or mis- 
representation, he could persuade herto do 
what she was reluctant todo. Nor canit 
be said that for fear of incurring his, dis- 
pleasure she would do anything which she. 
did not approve of. This is clear from her 
conduct at the time of registration and 
again when she backed out of the mortgage 
transaction, and still later when she forcibly 
dispossessed him. Onthe contrary, she did 
not depend on Dulare Saheb for any of her 
requirements. 

The learned Subordinate Judge has 
expressed the following opinion about her 
character and capacity: — 

‘From a perusal of her statement and all that is 
said about her, it does appear that the plaintiff is a 
strong-willed lady; but circumstanced as she is, ske is 
liable to all the disabilities from which Indian parda- 
mashin ladies suffer, and prohably her strong-headed- 
ness landsher all the more in troubles. Itis clear 
beyond doubt that her relations with the eldest son 
andthe two daughters are not good, and therefore 
leaving her own house sho prefers to live in a rented 
house at a considerable distance from her sons. The 
only two persons from whom she could have taken 
advice in tha matter are her brother Nawab Nabbu 
Sahib, and her younger son, Malik Iftikhar Wali 
Ktac. The latter was iaterested in the matter, and the 
allegations are that he took advantage of the situation; 
and about the former the plaintiffavers that he was 
never consulted. No doubt Malik Iftikhar Wali Khan 
doss assert that he calked to Nabbu Sahib, who 
approved the idea of the gift, but even he has not the 
courage to say that Nabbu Sahib was even consulted 
about the form which the deed of gift was to take. 
This leads one to the inevitable conclusion that the 
plaintiff had no iadepeadent advice in the matter.” 


While it is true that an obstinate but a 
foolish ‘pardanashin’ woman is in need 
of protection against herself‘ in dealings 
with . others, there is no indication 
that she is .a lady of that turn of 
mind. It seems to us that the learned 
Subordinate Judge has laid too great. a 
stress on the absence of independent 
advice and acted on the view which 
prevailed before the case of Kali Bakhsh 
Singh v. Ram Gopal Singh (2) and accord- 
ing to which such advice was essential, 
apart from the question of the deed being 
understood by the lady. As we have al- 
ready said the most important question is 
whether the provisions of the deed repre- 
sent her wishes at the time. If it is answer- 
ed in theaffirmative, no question as to in- 
dependent advice canarise in the circum- 
stances of this case. 

Now, the evidence which is not questioned 
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leaves no doubt that the execution of the 
deed was nota hole and corner affair. The 
whole transaction was carried through 
openly, and its completion took a sufficient- 
ly long time. Yusuf Ali, her ‘karinda’ was 
all the time about her while Dulare lived 
at a distance. She executed a special 
power ofattorney in favour of Yusuf Ali 
for the purchase of stamp. The exact date 
of this document does not appear asit has 
not been produced probably because it was 
filed when the stamp was purchased. Khan 


Bahadur Asghar Ali Khan has given evi- 


dence as to what happened when she veri- 
fied it before an Honorary Magistrate 
Akhtar Husain Khan, who was taken to 
her house forthe purpose. She said on 
that occasion that she desiredto execute 
a deed of gift in respect of her property 
in favour of MajjanSaheb. Yusuf Ali Khan 
purchased the stamp on April 12, 1928. How 
the draft was prepared and how the deed 
was executed are matters in controversy and 
may be left aside for the present. On 
April 16, 1928, she presented the deed before 
the Sub-Registrar and put her seal under 
the registration endorsement, which recites 
that the deed had been “read and explain- 
ed” toher. The deed is a simple docu- 
ment. Afterthe preamble it recites, in 
. the first clause, ihat she had brought up 
Majjan Saheb from his infancy and had 
great affection for him. The second and 
third clauses declare the giffand vesting 
of title in the dcnee. The fourth clause 
makes the donee liable for her debts and 
forbids all kinds of transfers by the guar- 
dian, except for payment of her debtsand 
with the permission of the District Judge, 
The fifth clause declares that the donee 
shall have all powers of transfer on attain- 
ing majority. The sixth clause declares 
that the property shall be liable to pay 
maintenance allowance to her at the rate of 
Rs. 250 a month and proceeds to lay duwn 
that debits shall have priority over her 
maintenance. The debts and the allowance 
being both charged onthe gifted property 
itis clear that the debts must have prior- 
ity. The seventh and the last clause de- 
clares the value of the property after 
making allowance for incumbrances. l 

It will be seen thatthe only thing which 
she need have understood was that she 
gave her property to her grandson, who 
was to be liable to discharge the incum- 
brances and pay her allowance. The rest 
of the deed is either verbiage or imposes 
restriclions on the donee’s guardian which 
are for the benefit of the estate. 
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Her own case in the plaint shows that 
she had understood the deed-to be to that 
effect. Butit goes on to allege that the 
understanding was that the deed would be 
‘‘fictitious”’ and that the property would be 
returned to her after the debts are paid 
up. Allthis was, on her own showing, 
extraneous to the deed, and constituted her 
case of positive fraud. From what she 
said before the Sub-Registrar and the whole 
of her subsequent conduct as admitted by 
her and her own witnesses, thereis no 
doubt that she hada clear understanding 
of the deed. l 

On the deed beirg read and explained by 
the Registering Cfficer, she said: “The 
sum of Rs. 300 and not Rs. 250 has been 
agreed upon tobe paid. It has also been 
agreed upon that, apart from the monthly 
amount, grain and fuel etc., will in accord- 
ance with my expenses, also besupplied to 
me. This fact has not been mentioned in 
the document. I accept the said deed of 
gift subject to the conditions and the 
statement. If any breach of contract as 
regards any of my rights is committed, I 
shall have right to have the deed of gift 
cancelled in toto. As to whether hers 
was the correct version will have to be 
examined: but it is clear that she under- 
stood that it was a ‘deed of gift’ and was 
desirous of effect being given to it subject 
tothe amendment mentioned by her. Al- 
most immediately after the registration she 
evinced great enthusiasm and went to the 
villages (withthe donee, according to the 
defence) and proclaimed the fact of gift. 
Mutation of names followed. The donee 
remained in possession for nearly a year, 
during which time she did not interfere 
with collections. When the village Nakti 
Narainpur was sold in execution of her 
daughter’s decree and Dulare Saheb settl- 
ed the transaction of usufructuary mort- 
gage, she had, more than once, conversation 
with the broker andtheson cf the mort- 
gagee, toboth of whom she mentioned the 
gift. From all these circumstances, apart 
from the direct evidence to which we shall 
presently refer, it is clear that she had no 
misunderstanding about the terms of the 
gift made by her. 

We shall now consider the direct evi- 
dence as to the circumstances in which the 
deed was executed and also the question 
whether it should be believed. D. W. 
Mazhar Husain wko was in the service 
of Dulare Saheb for three or four years 
before the suit and whois an attesting 
witness, has materially corroborated the 
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evidence of Dulare Saheb. He tells us that 
the gift was talked over fora year or a 
year anda half before it was actually 
executed and that Yusuf -Ali had faired out 
the. draft ofthe deed of gift, which had been 
made by a Vakil, Munshi Babu Lal of Morad- 
abad, and (given?) to Nabbu Saheb. The wit- 
ness admits that the deed was not faired out 
in his presence. He has frankly admitted that 
the deed of gift was not read over to Begam 
Saheb in his presence. Ifhe had not been 
a truthful witness and was inclined to 
support the defendants’ case regardless of 
truth, it was easy for him tosay that the 
deed had been read ` out and explained 
when the lady signed it, as he says she did 
afew days before it was actually regisler- 
ed, All he says is that the deed was 
brought out byher maid frominside for 
attestation by the witnesses. He also speaks 
of the lady having put her seal on the 
document. He proves that after the regis- 
tration of thedeedof gift the. lady took 
Dulare Saheb and the donee to the villages 
and directed the ‘mugaddams’ and tenants 
to attorn to them. He also proves payment 
of maintenance tothe plaintiff. The learned 
Subordinate Judge has not adversely com- 
mented on hisevidence. Onthe contrary 
hé relies upon it in support of his view that 
the deed was not read to her at the time of 
execution and attestation. [tis true that he 
is a servant of the defendant; but it cannot 
be denied that he was ina position to know 
ihe facts deposed to by him, if they happen- 
ed. His evidence givesa lie to Yusuf Ali 
and to the plaintiff on many important 
points. Ifitbe accepted that Yusuf Ali 
had the draft prepared by Babu Lal and 
he himself faired it out several davs before 
the deed was executed, it is in the highest 
degree improbable that the plaintiff was 
unaware of its contents. It is not suggested 
ihat Yusuf Ali was at any time in collusion 
with Dulare Saheb. The fact that after 
ihe gift his services were not retained by 
Dulare Saheb points to a contrary inference. 
He continued in the service of the plaintiff 
and it is not unreasonable to suspect that 
he induced her to repudiate the deed or, 
at least, approved of her action in doing so. 
Mazhar Husain’s evidence also shows that 
the lady was in possession of the faired 


out deed of gift, when it was produced: 


from the ‘zenana’ for attestation by the 
witnesses. It is not conceivable that a lady 
like the plaintifi had no curiosity to know 
what the deed contained before actually 
executing it and having it attested by 
witnesses, This is not a case in whicha 
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‘pardanashin’ lady is called upon to 
execute a document to which she had no 
access before and which she could not 
have asked any other person to read and 
explain to her. She had. ample means 
of doing so, and we have no doubt that 
she was fully aware of what the deed 
contained. 

Murtaza Ali Khan is another attesting 
witness, whose evidence is substantially 
the same as that of Mazhar Husain in 
regard to what happened at the time of 
execution. He says that he asked the 
plaintiff if she had given her property 
to her grandson and if she permitted him 
to attest the deed and that he attested 
ib on receiving an answer from her in 
the affirmative. He also says candidly 
that the lady did not put her seal in:his 
presence which was done behind the pardah. 

D. W. Barkat Ali, the third attesting 
witness, had been the clerk to a Vakil 
for sometime and was called in to attest 
the deed. He says that he did not see 
the plaintiff putting her seal, probably be- 
cause the same was done behind the ‘pardah’ 
but he obtained her acknowledgment as 
regards execution and questioned her as 
to what the document was. She said that 
she had made a gift of the property to 
her grandson The scribe Ram Charan, 
who has been disbelieved by the learned 
Subordinate Judge in that he stated con- 
trary to the statements of the : defence 
witnesses, that the deed had been read out 
and explained to the lady at- the timeof 
execution and attestation may be ignored 
in this connection. g 

The execution and attestation took place 
on April 13, 1928. The Sub-Registrar was 
called to the lady’s residence three days 
later, on April16, 1928. His endorsement: 
records the fact that the lady put- forth 
her hand from behind the ‘pardah’ and: 
produced the document for registration. 
It is clear that thedeed remained in her 
possession in the interval, and we find it 
impossible to’ believe that the lady did not 
acquaint herself with all its provisions. 

When the Sub-Registrar read out and 
explained the document to the lady, she 
protested that “the sum of Rs. 300 and 
not Rs. 250, had been agreed upon. It has 
also been agreed upon that apart from 
the monthly amount, grain and fuel ete. 
will, in accordance with my expenses, 
also be supplied to me. This fact has not 
been mentioned in the document. I. ac- 
cept the deed of gift subject to the con- 
ditions and the statement. If any breach 
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of contract as regards any of my rights 
is committed, I shall have right to have 
the deed of gift cancelled in toto.” This 
statement cf hers is strongly relied.on by 
her as indicating that a fraud was at- 
tempted to be practised upon her. This 
view has found favour with the learned 
Subordinate Judge, who thought that 
some kind of “misrepresentation was made 
to the plaintiff.” We are of opinion that 
the learned Subordinate Judge has not 
based his conclusion on this part of the 
case on a careful consideration of all the 
circumstances. The defendant Dulare 
Saheb has emphatically denied- that any 
such understanding ‘as was referred to by 
her at the time of registration ever took 
place. We shall hereafter deal with the 
evidence of the plaintiffand that of Dulare 
Saheb, which are in conflict with each 
other on many other points, and we shall 
also hereafter deal with the qrestion as 
to who should be believad. As to whether 
her declaration at the time of regis- 
tration represented the truth or was an 
after-thought is the only question we pro- 
pose to discuss at this Stage. In an ear- 
lier part of this judgment we have given 
figures of income and liabilities of the 
plaintiff's estate and find it difficult to 
believe that Dulare Saheb agreed to pay 
as much as Rs, 300 a month besides grain 
and fuel. 

The plaintiff's declaration at the time 
of registration ‘can be true only on the 
hypothesis that she was not aware of, 
and hadno opportunity of acquainting her- 
self : with thecontents of the deed of gift. 
We have shown that the draft was pre- 
pared under instructions supplied by her 
‘Earinda ' Yusuf Ali, who was throughout 
in her service, and the deed itself was in 
her possession for several] days after its 
execution till registration. We are unable 
to believe that Dulare Saheb could count 
on the possibility of the plaintiff not be- 
ing able to detect his fraud, to conceal 
which he did not take the ` slightest 
trouble. He allowed Yusuf Ali to have 
the draft prepared and left the deed in 
possession of the plaintiff for several days. 
In this connection it should be borne in 
mind that Dulare Saheb himself lived at 
some distance from the plaintiff's house. 
He would have tried to win over Yusuf 
Ali, if he had the slightest intention of 
successfully deceiving her. It is not sug- 
gested, even by Yusuf Ali, that Dulare 
Saheb took any such precaution. We 
have already referred to the circumstances 
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which show that the transaction, from 
its inception to its completion, was carried 
through openly and without any attempt at 
secrecy. Yusuf Ali who denies all con- 
nection with the transaction except so far 
that he could not do so in view of the 
documentary evidence, does not suggest 
that the draft, which was prepared un- 
der his instructions, contained a provi-. 
sion for the lady's maintenance as she 
asserts, and not merely Rs, 250, which 
sum was subsequently entered in the 
deed. 

The plaintiff's conduct at the time of 
registration and immediately afterwards is 
wholly inconsistent with the theory that she 
discovered the attempted fraud when the deed 
was read out and explained to her at the 
time of registration. Ifsuch had been the 
case, the most natural thing for her to do 
would have been to refuse to have the 
deed registered. On the contrary, we find 
that she had the deed registered instead of 
being indignant at the action of her son. 
Almost immediately she went round to the 
villages with the alleged perpetrator of the 
fraud and the donee and declared the gift 
to her tenants and ‘mugaddams.’ 

While the circumstances to which refer- 
ence has been made above, strongly negative 
the theory of fraud, we are not unmindful of 
the other side of the case. Some explana- 
tion ought to be forthcoming as to why she 
demanded Rs. 3L0 a month with grain and 
fuel etc., at the time of registration, if she 
had understood previously that her mainten- 
ance had been fixed in the deed at Rs. 250 
a month only. Dulare Saheb’s explanation 
is that Yusuf Ali induced her to demand 
Rs. 300 a month, besides grain and fuel. 
The learned Subordinata Judge -has not 
accepied this explanation as he did not 
consider that “the plaintiff is such a fool 
as to make such a statement on the sugges- 
But the view that he 
took is destructive of his reason, as the 
plaintiff has to be assumed to be “ such a 
fool” as not to acquaint herself with the 
contents of a document which affected the 
whole of her property which had been in 
her possession and which she could have 
had read out and explained to her before 
executing it. While we agree with the 
learned Subordinate Judge that she would 
not have repudiated a clause in the deed 
only because Yusuf Ali so wished we are 
inclined to think that Yusuf Ali could 
so represent matters to her by quoting 
facts and figures asto make her believe 
that there was sufficient margin for enhanc- 
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ed maintenance being allowed to her. This 
was probably done shortly before the deed 


was registered. She could not very well. 


have caid before the Sub-Registrar that 
she desired to alter the deed which had 
already been executed, and preferred to 
say, not truthfully, that the understanding 
was that she would have maintenance at 
a higher rate than that entered in the deed. 
In our opinion her subsequent enthusiasm to 
give effect to the deed by taking the donee 
to the villages was partly intended to placate 
her son, who would naturally feel aggrieved 
at her conduct. The explanation given by 
Dulare Saheb is one asto which no direct 
evidence; except that of the plaintiff and 
Yusuf Ali, is possible. So far as Dulare 
Saheb is concerned, he can only give his 


inference from the circumstances known to. 


him. He swears that Yusuf Ali demand- 
ed a higher salary, which she refused to 
agree to. Yusuf Ali denies this. As bet- 
ween the two we have no hesitation in be- 
lieving the former. The latter’s evidence 
is .a tissue of falsehoods, as we shall show 


when we come to deal with it. Dulare Saheb’s | 


story is consistent with probabilities. We 
have it in the evidence of Yusuf Ali him- 
self that his services were not retained by 
Dulare Saheb and he continued in the 
service of the plaintiff, apparently with no 
defined duties. He was an old servant of 
hers and. was in charge of collections till 
1923, when he was called to the head- 
quarters, where he remained till he resum- 
ed the work of collection when the plaint- 
iff.regained possession from the donee. It 
was he who took an active part in the tran- 
saction of gift, having purchased the stamp 
and having had the draft prepared, besides 
otherwise contributing to the completion of 
the transaction. We think it likely that a 
man of the position and character of Yusuf 
Ali would, in return, ask Dulare Saheb to 
give him an enhanced salary— possibly as a 


reward for putting no obstacle in the way: 


of the gift being made. It is equally like- 
ly that Dulare Saheb did not agree to re- 
cognize hisservices. That there was mis- 
understanding between the two may be 


inferred from the fact that Yusuf Ali was 


not retained by Dulare Saheb. Yusuf Ali 
might have told the plaintiff that he was 
not retained by Dulare Saheb, because it 
was suspected that it was at his instance that 
the lady repudiated the clause relating to 
her maintenance. The lady kept him on; 
and according to himself, the work that he 
did was “to scribe letters etc.” Other 
servants employed in the management of 


wot 
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be inferred from the statement of Yusuf- 
Ali (p. 33, 1. 34). 

It seems to us that only two hypotheses 
are possible on this part of the case, name- 
ly :—(1) that the plaintif was kept in the 
dark about the contents of the deed of gift 
till the Registrar read it out and explained 
it to her; or (2) that she decided shortly 
before the registration to demand enhanced 
maintenance.. In all the circumstances to. 
which reference has been made above, we 
do not think the first hypothesis can be 
reasonably accepted. 

The learned Subordinate Judge has not 
discussed the evidence of the principal wit- 
ness in the case in detail. We think in a 
case like this it is essential to examine care- 
fully the evidence of-Dulare Saheb, the 
plaintiff, and Yusuf Ali. [Their Lordships 
discussed the evidence of Dulare Saheb 
and the others and continued.) If 
the view expressed by the learned Sub- 
ordinate Judge in the above passage be 
taken as correct, and we think that it should 
be taken to be so, there is no escape from the. 
position that the plaintiff had known for 
long before the institution of the suit what the 
terms of the deed of gift were and had ac- 
quiescedin them. She would not have done 
so if she had discovered after the registra- 
tion that the deed did not express her wishes. ' 
Our conclusion, after a careful considera- 
tion of the evidence and the probabilities of 
the case, is that the lady had known and. 
understood all the terms of the deed, as: 
stated by the witnesses produced on behalf 
of the defendant and that her case that 
the deed had never been read out or explain- 
ed to her cannot be accepted. We are also 
of opinion that her son was not in a position 
to dominate her will and that she entered ` 
into the transaction voluntarily. 

The next question we have to consider is 
the effect of the modification introduced 
by the plaintiff at the time of registration 
of the deed. It may be contended that 
the deed having been previously executed, 
any subsequent declaration by the execu- 
tant cannot affect its contents and that, ` 
at best her statement before the Sub-Re- 
gistrar was no more than an allegation that 
certain understanding had been arrived at 
between the donor andthe donee’s guar- 
dian, which has not been given effect to 
by the deed. As we have found that no- 
such understanding was ever arrived at, 
it was no part of the transaction of gift 
originally settled and reduced into writing. 
At the same time it should not be over- 


538 


looked that the essential part of a gift, 
under the Muhammadan Law, is delivery of 
possession. It was open to the plaintiff to 
revoke the gift before delivery of possession. 
She could without expressly revoking the 
gift practically annul the transaction by 
withholding possession of the property to 
- the guardian of the minor. If before de- 
livering possession she declared certain 
conditions subject to which alone the donee 
could take it and the latter’s guardian, 
with full knowledge of those conditions, 
accepted the gift and took possession of 
the property, he must be deemed to have 
accepted the conditions ‘imposed by her. It 
was open toher to have refused to accept 
the gift subject to the conditions which 
she chose tolay down. Unless, therefore, 
the conditions mentioned in the registra- 
tion endorsement are inadmissible in evi- 
dence and cannot be proved, the donee is 
bound by them, though they did not form 
part of the transaction as originally settled 
between the parties. 


We do not think the modification of 
the deed mentioned in the registration en- 
dorsement can be ruled as inadynissible, 
and extraneous to the deed. It cannot, in 
our opinion, be regarded as a separate 
oral agreement inconsistent with the writ- 
ten instrument, viz.; the deed of gift. In 
our opinion it is correct to regard her de- 
claration which has been reduced tp 
writing and made part of the registration 
endorsement as an integral part of the 
deed. The fact that it has found a place 
on the back of the stamp paper and not 
on the front page makes no difference. The 
statement isabove her signature appear- 
ing under the registration endorsement, 
followed by the signatures of several wit- 
nesses including that of Iftikhar Wali 
Khan, the guardian of the minor donee. 
In these circumstances we think that the 
eonditions added by the plaintiff at the 
time of registration are admissible and 
binding on the donee. | 


The next question is whether the plaint- 
iff was entitled to revoke the gift in pur- 
suance of the condition that, on breach of 
any stipulation, the donor had the right 
to cancel the gift. The plaintifi’scase is 
that no payment was made by the guar- 
dian of the donee towards her debts or 
maintenance and that for that reason she 
was entitled to annul the gift and to take 
possession of the property. There is noth- 
ing inthe deed which makes it incumbent 
oh the donee to pay the debts within any 
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given time. Noris there any provision to 
the effect that, in case of non-payment of 
the debts, the donor would be at liberty to 
revoke the gift. The deed conveys the 
property to the donee subject to the liabi- 
Jity for payment of her debts, which were 
charged on the property in the hands of the 
donee. We donot think that the plaintiff 
had a right to revoke the gift on the ground 
that her debts had not, been paid in full. 
As regards her məintenance allowance, 
including grain, fuel ete., the condition im- 
posed by her at the time of registration is 
clear, She stated expressly that, in case 
default was made by the donee in that 
respect, she would have a righi to cancel 
the gift. We donot consider it necessary 
to express any opinion on the question whe- 
ther such a condition is valid under 
Muhammadan Lew, asin our opinion, the 
plaintiff has failed to establish that any 
default was made by the donee's guardian 
ın paying her maintenance allowance. 
[After discussing the evidence the 
judgment proceeded.] The plaintiff's 
movements, after the registration of 
the -deed of gift, clearly indicate 
that she must. have received sufficient 
amount of money for her necessary expenses. 
Yusuf Ali tells us (p. 30, line 43) that short- 
ly after the registration of the deed of gift 
dead rats were found in her house, that 
Dulare Saheb arranged for her stay in a 
certain “kothi," for which rent at ihe rate 
of Rs. 20 per month was paid, that she 
stayed in that ‘kothi’ for a month and a 
half, during which time Dulare Saheb used 
to visit her almost daily, that she fell ill 
and was attended to during her illness by 
doctors and that thereafter she went away 
to Rampur, where she stayed for abont 
three months. Thereafter she went to 
Ajmere in the monthof August. During 
all these months Yusuf Ali and probably 
all other servants got their salaries. Unless 
we assume that the plaintiff had some 
money hoarded by her, she had no other 
source than that described by Iftikhhar 
Wali. Taking the evidence of Iftikhar Wali 
and that of Niaz Ali and Yusuf Ali with the 
circumstances referred to above, we hold 
that, after payment of Government revenue 
and other. expenses incidental to the manage- 
ment of the property, practically the whole 
of the Spare income found its way to the 
plaintiff, as is stated by Iftikhar Wali 
Khan and that her statement that she did 
not receive anything towards her mainten- 
ance allowance caunot be accepted. We 
are unable to accept the view of the learn- 
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ed Subordinate Judge when he says: 

“The receipts, no doubt, bear the seal of the 
plaintiff, but actual payment of money in her hands 
is not proved. l have great doubts if this money or 
any portion of it was actually paid to the plaintiff.” 

Unless we accept the plaintiff's case that 
her seal was with Dulare Saheb, who affixed 
it on forged receipts, we do not think that 
the view expressed by the learned Judge 
can be supported. The learned Judge 
has not gone the lengthof accepting the 
plaintiff's story. He has a vague suspicion 
that somehow receipts came into existence 
without payments being made. Wedo not 
think that a finding to this effect, without 
yeference to the reasons for arriving at it, 
can be held io be satisfactory. 


To sum up our findings, we hold that 
the transaction embodied in the deed of 
gift in question is one which a person in 
the position of the plaintiff would naturally 
approve of, that she fully’ understood the 
deed and executed it voluntarily, that no 
such breach of any of the conditions of the 
deed as would justify its cancellation occur- 
red and that the plaintiff was not justified 
in taking forcible possession of the property 
from the donee and his mortgagee. 


It is not quite material to ascertain the 
reasons which led her toresume possession 
of the property. Weare inclined to think 
that the plaintiff, who was for many years 
accustomed to exercise acts of ownership and 
her servant Yusuf Ali did not relish, after 
nearly a year's experience, the loss of their 
position. It may also be that tales were 
carried to her of large sums of money re- 
ceived by Dulare Saheb and she thought 
that Dulare Saheb ought to have satisfied 
the decree out uf these sums. As a matter 
of fact, she alleges that people told her that 
Dulare Saheb had realised as much as 
Rs. 25,000. Thereis not the slightest evi- 
dence in support of this allegation; but it 
is not unlikely that interested persons 
gave her to understand that such was the 
case. d 

The result of our above findings is that 
the deed of gift must stand. Iftikhar Wali 
Khan has since died, and it may not be 
very easy to find for the donee a suitable 
guardian who would satisfactorily discharge 
his obligations under the deed of gift. This, 


however, is a matter with which we are not 


concerned in the present case. In the view 
of the case we have taken, this appeal is 
allowed and the plaintiff's suit is dismissed 
with costs. 

N. _ Appeal allowed. 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 234 
of 1932 
_ March 14, 1933 
' BaGuLey, d. 
N. S. P. R. M. S. P. FirmM— APPELLANTS 
VETSUS 
ATTAUDIN—RE8SPONDENT 

Transfer of Property Act (IV of 1882), 8. 53— 
Judgment-debtor transferring property to creditor— 
Absence of cash or prior consideration—No pressure 
from transferee—Presumption—Transfer, if voidable 
—Transferee paying revenue— First claim on sale 
proceeds, 

Where a judgment-debtor, without any special 
pressure being brought to bear on him by his 
creditor, transferred all his property to the creditor 
without, receiving any cash consideration, and all 
the consideration alleged was old debts end money 
paid or promised to be paid to other creditors, under 
s 53, Transfer of Property Act, the transfer must 
be regarded prima facieas voidable unless the 
creditor can prove that he was a transferee in good 
faith and for consideration. V. E.A R M. Firmvy.. 
Maung Ba Kyin (1, distinguished, Mohamad Ali- 
Mohamad Khan v. Bismillah Begam (4),, relied 


When a transferee has paid revenue on the pro- 
perty transferred he should be given the first claim 
on any sale proceeds for the amount he has paid: 
[p. 541, col. 1.) l 

S. S.C. A. against a-decree ofthe Dis- 


trict J udge, Akyab, dated August 19, 1932. 


Mr. Basu, for the Appellants. 

Mr. Jumoose, for the Respondent. 

Judgment.—This appeal arises out of a 
declaratory suit. The appellant firm got 
a decree against Kala Than and Mi 
Fulmuti. In execution of that decree they 
applied for a warrant of arrest against 
Kala Than. Notice was issued for July 28, 
1930. Kala Than did not appear and the 
Judge ordered a warrant for his arrest to 
issue. Later on the same day he appeared 
and asked for time to enable him to raise 
money to satisfy the decree. He was told 
to appear the next’ day and the decree- 
holder then intimated his willingness to 
proceed against Kala Than’s land and the 
proceedings for arrest were dropped. This 
was on July 29. On August 12, the decree- 
holder applied for attachment of four pieces 
of land. They were attached and then the 
present respondent Attaudin applied for 
removal of attachment on the ground that 
the lands had been sold to him. A register- 
ed sale deed was produced and the attach- 
ment was removed regardless of ihe fact, 
it would appear, that one of the pieces of 
land attached was not mentioned in the 
registered deed (vide p. 14 reverse of the 
record now under appeal). No one seems 
to have troubled to read the schedule of the 
land itself. Afterthe attachment had been 
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removed the Chettyar firm took along time 
for consideration but before limitation had 
set in they filed the suit now under appeal 
asking for a declaration that the suit pro- 
perties were liable to attachment and sale 
in execution of their decree. Again they 
mentioned all four items. Attaudin filed a 
written statement claiming that he was the 
owner of the lands under a registered sale 
deed. One issue was framed, “Who is 
the owner of the properties in question.” 
Evidence was led and the trial Judge came 
to the conclusion that : 

“the transaction is a benamz one made collusively in 
order to defeat the plaintiff's claim.” 

The’ suit was accordingly decreed. On 
appeal the learned District Judge held that 
the trial Judge had misplaced the burden 
of proof following the published ruling of 
V.E.A. R.M. Firm v. Maung Ba Kyin 
(1), that the burden of proof that the 
sale deed was not a genuine one, lay 
upon the plaintiffs and as a result the 
decree of the lower Court wasset aside and 
the plaintiffs’ suit was dismissed. Hence 
the present appeal. As has been pointed 
out, on July 29, to the judgment: debtor's 
knowledge the attempt to get him arresied 
was dropped and the decree-holder stated 
that he would proceed to attach his lands. 
On July 31, two days later, he executed a 
sale deed transferring (except for one appa- 
rently accidental omission) the whole of his 
property to Attaudin. I say the omission 
is apparently accidental because the de- 
fendant certainly seems to have been under 
the impression that Item No. 4, namely 
the house in which Kala Than was living, 
had been transferred to him for he has 
leased this house to Kala Than after the 
attachment had been made. It is difficult 
to see a case in which it was more incum- 
bent upon him who asserted that the trans- 
fer was not made with intent to defeat and 
delay creditors to prove that the transfer 
was not made with this intent to defeat. 
So far as Kala Than is concerned it must, 
I think, be held that he made this transfer 
with intent to defeat and delay his creditor. 
On July 29, he asked for time to raise 
money on his properties, On July 31, with- 
out, so far as the evidence goes, any 
special pressure being brought to bear upon 
him by Attauddin he transferred the whole 
o: his property to Attauddin without receiv- 
ing one pie of cash consideration. 

All the consideration alleged is said to 
be old debts and money paid or promised 


(1) -105 Ind. 788; AI R 1927 P 0237;5R 852; 4 
OW N 926: 53 M L J 388; 29Bom LR 1481; 32 
OWN 28; 46 O LJ 349; 27 LW 447 (P 0). 


” 


N. S. P, R., M. S. P FIRM V, ATTAUDIN 


14810 


to be paid to other creditors, some of which 
remains unpaid to this date. Following 
the principle of s. 53, Transfer of Property 
Act, the transfer must be regarded prima 
facie as voldable unless Attauddin can 
bring himself within the exception provided 
in the section, namely that nothing under 
this section shall impair the rights of a 
transferee in good faith and for considera- 
tion. The learned District Judge has 
allowed himself to be misled by the case of 
V. E. A. R. M. Firm v. Maung Ba Kyin (1), 
which he cites. This case it is difficult to 
take at its face value. It has been com- 
mented upon in Mahadeo Misir v. Ram 
Prasad (2), and in Appathurai .Chettyar v. 
Vellayan Chettyar (3), and that the case as 
cited did not go quite so far as its head- 
note goes is clear from Mohammad Ali 
Mohammad Khan v. Bismillah Begam (4). 
This is a Privy Council case and the facts 
are similar to those of the present case, in 
that property was attached and the wife of 
the judgment-debtor preferred a claim to 
the properties on the ground that some had 
been created into a wagf by the judgment- 
debtor and the rest had beantransferred to 
her in lieu of her claim for dower. Their 
Lordships of the Privy Council seem to 
have accepted “the argument put forward 
at the Bar thit the deed of dower was one 
for value (therefore, of the same nature as 
an ordinary registered sale deed), but 
nevertheless they held ; 

‘In their Lordships opinion she is not entitled 
to this declaration unless she establishes to their 
satisfaction that the desds in question were bona fide 
and were intended by defendant Nc. 2 to pass the 
beneficial interest in the premises in favour of the 
mutawalli of the wakf and the plaintif respectively.” 

This is directly in opposition to the head- 
note in V. E. A. R. M. Firm’s case (|), in 
which it is said : 

“ Where the ostensible owner of a property under 
@ registered sale deed institutes a suit under O. XXI, 
r. 63, Civil Procedures Cole, to establish his right 
thereto, the burden of proof to show that the sale is a 
fraudulent one is on the creditor who has attached the 
property for somebody alse's debt;" 

In the later case their Lordships held 
that the claimant had not only got to pro- 
duce a registered deed that looked good 
but also to prove that it was as good as it 
looked. Iam satisfied that the V. E. A. 
R. M. Firm's case (1), is a decision on th, 


(2) 119 Ind. Oas. 74; AI R 1929 Pat. 579; 3 Pat. 
890. 10 P I. T 339; Ind Rul. (1929) Pat. 570. 

(3) 137 Ind, Cas 879; A IR -19'2 Mad. 302: 55 M 
748; (1932) M W N97; 62M L J 23\; 35 LW 276; 
Ind. Rul. (1932) Mad 474. 

(4) 128 Ind. Cas. 647; ALR 1930 P C 255;70 W 
N 821; 33 Bom. L R155:350 WN 324; 60 MLJ 
341; 33 L W 397; (1931) M WN 1 (P OQ). 
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facts of that particular ĉase in which con- 
sideration to the extent of Rs. 17,000 out 
of Rs. 20,000 seems to have been admitted 
and no new general principle of law was 
intended to be laid down in that case. AS 
I have said, in view of the fact that Kala 
Than wes obviously trying to defeat and 
delay the decree-holder, it was for Attaud- 
din to show that he was the purchaser in 
good -faith and for consideration. Some 
consideration there undoubtedly was, for 
Attauddin paid off tothe A. V. P. L. Firm, 
a small sum due as balance of a mortgage 
on the land in question but this was only 
a matter of Rs. 232, out of a nominal con- 
sideration of Rs. 1,500. So far as the 
balance is concerned, he says that there 
were two promissory notes for Rs. 500 and 
Rs. 650 respectively. 


He is very vague about them. He says 
he kept accounts for them but has not pro- 
duced the accounts in Court. The can- 
celled promissory notes have not been pro- 
duced and Kala Than to whom they are 
. said to have been delivered was not called 
asa witness to produce them and there is 
no evidence that the prcmissory notes’ have 
been destroyed. The evidence with regard 
to the balance of Rs. 120, is most unsatis- 
factory. Further we have the fact that the 


Kala Than who seems to be occupying it 
to all outward sppearances as before. I 
consider that the transfer is voidable at 
the instance - of the attaching creditor. I 
do not, however, think that in fairness one 
can declayre-that the whole interest in the 
property -is attachable in execution of the 
decree. Attauddin is held to have paid off 
the A. V. P. L’s charge of Rs. 232. It is 
also shown in evidence that he has saved 
the land from being sold in revenue pro- 
ceedings by paying a total of Rs. 47-9-0 
revenue and costs and I think that he 
should be given the first claim on any sale 
proceeds for this amount. 


I, therefore, set aside the decree of the | 


lower Appellate Court and give the plaintiff 
firm « declaration that it is entitled to 
attach and sell the land in question in exe- 
cution of its decree; but I direct thatif the 
property be put up to auction and sold after 
defraying the costs of execution the balance 
shall in the first instance to the extent of 
Rs. 279-9-0 be paid to Attauddin and only 
the surplus can be taken by the plaintif- 
appellant in execution of its decree. “Ag 


the plaintiff-appellant has been only parti- — 


ally successful I direct that the respondent 
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do pay half the appellant’s costs in all three 


Courts. 
N. Appeal partly allowed. 


pa 


NAGPUR JUDICIAL COMMISSIONER'S 


RT 
Criminal Revision een No. 310 of 
193 
December 5, 1933 
Boss, A. J.C. 
EMPEROR— PROSECUTOR 
VETSUS 


-HOMNARAIN SUKHAILAL KAOHHI— 


. ACCUSED | 
Penal Code (Act XLV of 1860), s. 279--Motorist, 
duties of—Persons loitering on the road, - if bound 
to make way for a motorist—Motor Vehicles Act 
(VII of 1911), s. 4—Negligence—Tests—Rules of the 
road—Necessity of observing—Criminal ' Procedure 
Code (Act V of 1699), s. 248—Accused pleading 
‘guilty—Statement to be looked as a whole—Liberal 
‘construction, 
< There is aduty on every user of the road to make 
a reasonable’ use of it for the purposes of passing 
“along it,and to allow others to do so also A person 
driving a.motorcar has a right to expectthat the 
persons negligently loitering on the road would 
make way for him, especially wken he has seen that 
they were aware of his approach. Even when they 


signalled to him to stop he is not bound to do s0, 


whatever the rules of courtesy may be.- He has the 
‘right to assume that they would ‘get out of the way 
when they saw him ignore their signals.. [p 512, 


. “17: wee ~col 1.) ; . 
land transferred is still in the possession’ of Ka | 


Motorists are not the only persons who owe a 


_ duty of care; others also have a responsibility and 


must conform tothe ordinary usages of the road, 
[r. 543, col J,] 

1 cases of negligence of motorists the law or 
usage of the road is.not the criterion of negligence, 
The test is whether the accident could have been 
avoided by the accused if he had exercised that 
care and diligence which ordinarily caiitious per- 
sons using the road in similar circumstances would 
have done. 

Courts should not be astute to construe technical 
words inadvertently used by accused persons not 
trained in the law against them, but should look to 
the statement, as a whole and place a fair and 
liberal construction on it after giving the benefit of 
every reasonable doubt tothe accused. [p 542, col. 


1] 
Cr. R. A. made by the Additional 
Sessions Judge, Wardha. | l 


Order.—The accused is a driver of a 


“motor lorry who has been convicted under 
-gs. 279-337 of the Indian Penal Code for 


driving along the Nagpur-Talegaon road 
in a-rash and negligent manner and caus- 
ing hurt to one man. ‘The case was tried 
summarily and the accused. was convicted 
under s. 243 of the Code of Criminal Pro- 


. cedure because he is -said to have pleaded 


guilty. What he actually said was this :— 
“Guilty. Near Patora on Amraoti- 
< Nagpur road while -taking a tury 
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I saw about a dozen persons 
sitting on the road about 50 paces 
away from my lorry and who on 
hearing the noise of the engine 
began to run here and there. I 
slowed downj and applied the 
brakes but in spite of it the lorry 
struck one person. I was not 
driving more than 25 miles per 
hour.” 

Tam unable to construe this as “an ad- 
mission of the truth of the accusation” 
against him, even if he did use the word 

“guilty.” Courts should not be astute to con- 
strue technical words inadvertently used by 
accused persons not trained to the law 
against them, but should look to the 
statement as a whole and placea fair and 
liberal construction on it after giving the 
benefit of every reasonable doubt to the 
accused. In the present case it is obvious 
that when he used the word “guilty” the 
accused only meant that he admitted caus- 
ing injury to thé complainant and no more. 
The remainder of the statement makes it 
clear that he considered the occurrence to 
be an unfortunate accident whichhe did his 
best to avoid, and which was caused, if 
anything, by the stupid and bewildering 
behaviour of the pérsons on the road. This 
is anything buta plea of guilty. I there- 
fore accept the reference made by the learn- 
ed Additional Sessions Judge and set aside 
the conviction and sentence. 

The reference further proposes that a re- 
trial should be ordered. -I am not prepared 
to do this. The challan discloses no 
facts on which the accused could be 
convicted. The First Information Report 
was made by one Abdul Nabi, a Head Con- 
stable. He states that he was travelling 
in alorry proceeding in the other direction. 
It had a break down and so stopped in the 
middle of the road. The passengers then 
alighted and so did he. ‘Then he conti- 
nues :— 

‘I was standing on the slope on the right 
side. Other persons were also 

standing. In the meantime an- 
other motor from the direc- 
tion of Nagpur to Talegaon ap- 
peared. All other persons and 
myself raised our hand to stop the 
motor car. But the motor driver 
did not stop it. He stopped it 
after felling me with a push.” 

So far as this statement goes ‘the fault 
seems to be all on the other side. Lorries 
have no business to stop in the middle of the 
road and force all ‘other traffic offit; nor 


EMPEROR V. HOMNARAIN suKHAILAL 


148 10 


have Head Constables of the Police Force 
any right to stand there and complacently 
allow them to do so. There isa duty on 
every user of the road to make a reasonable 
use of it for the purposes of passing along 
it, andto allow others todo so also. The 
accused had a right to expect thatthe per- 
sons negligently ‘loiter ing on the road would 
make way for him, especially when 
he saw that they were aware of his 
approach. Even when they signalled 
to him to stop he was not bound to do 
so,-whatever the rules of courtesy may be. 
He had the right to assume that they would 
get out of the way when they saw him 
ignore their signals, There is no’ allegation 
in this report that the accused was going 
so' fast that they were unable to do so at 
the last minute. He has not been accused 
of rashness or negligence by the com- 
plainant. The sole complaint aginst him 
is that he did noi stop at the precise point 
the head coustable expected him to but a 
little further on and so ran into a man who 
had not the sense to get out of the way. 
But that was the fault of the head con- 
stable not the accused. It is the experience 
of motorists along the Indian roads and 
else where also, that they are often signal- 
led to stop by parsons who are begging a 
ride. Obviously they need not pull up 
for this. As arule it is not until they are 


right up on them that it is possible to 
‘determine whelher the signals are really 
_of:distress or not, and then of course’ with 


a courteous driver the caris usually brought 
to a standstill a short distance away. But 
even then one does not expect a*man to 


_ stand obstinately in the way while he is in 


the process of pulling up. A car cannot be 
stopped ina few feet. especially when it 
is a heavy one like a motor lorry. 

Asa matter of fact the accused says he 
did attempt to pull up, and prima facie it 
does seem likely, but even if he did not he 
would not have been in the wrong, pro- 
vided he attempted to pass in a careful 
and cautious manner; and there is no 
allegation in the report that he did not. 
Section 4 of the Motor Vehicles Act, 1914, 
does not apply in this case. 

The challan carries the matter a little 
further. It states that the accused passed 
on the wrong side of the road at an exces- 
sive speed and so injured the com- 
plainant. 

On the question of excessive spéed the 
District Magistrate in showing cause states 
that the accused is being tried for negli- 
gent driving and not for fast driving and 
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so it is immaterial whether he was going 
at 25 miles an hour or not. It appears 
then that the accused’s estimate of his pace 
is not being challenged. Now 20 miles an 
hour is not an excessive pace at which to 
pass another vehicle cn an open road. So 
thatin itselfis no evidence of negligence. 
The fact that there were several persons 
scattered about the road also does not 
render his action negligent in this par- 
ticular case. The prosecution admit they 
were all aware of his-approach and were 
looking at him at the time. They had 
therefore ample opportunity to get out 
of way, and the accused had every right 
to assume they would do so. Motorists are 
not the only persons who owea duty of 
care; others also have a responsibility and 
must conform to the ordinary usages of the 
road. If they had not seen him coming 16 
would have been a different matter. l 

The next point urged in the challan is 
that the accused passed the stationary 
lorry on the wrong side. This appears ‘to 
conflict with the first information report. 
The head constable first states that he 
was travelling in the direction of Nagpur 
and then states that he was on the slope 
onthe right of the road. Normally that 
can only mean his own right with referen- 
ce to the direction in which he had been 
travelling; and that would place the ac- 
cusedon his left when he ran into him. 
But even if he had passed on the wrong 
side Tam unable to construe that as negli- 
gence in this case. In cases of this kind 
the law or usage of the road is not the 
criterion of negligence. The test is whether 
the accidént could have been avoided by 
the accused if he had exercised . that care 
and diligence which ordinarily cautious 
persons using the road in similar circum- 
stances would have done. Moreover the 
accused could not have taken the wrong 
side ifthe stationary lorry had drawn up 
on its own left as it should have done. 
When a lorry stops in the middle of the 
narrow roads with which we are familar in 
these provinces, and of which the Nagpur- 
Telegaon road is an example, an approach- 
ing vehicle is necessarily driven right 
off the road proper on to the unmetalled 
portion at the side. These sides are not 
always in good condition and it is usually 
difficult for a motorist to decide which side 
to take. The decision has to be made 
quickly and when he is driven to a swift 
decision by the wrongful and negligent 
action of others it isnot fair to blame him 
for doing what another with more time 
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for reflection might have avoided. This 
is allthe more so when a number of people 
have scattered themselves indiscriminately 
over the road, as appears to have been 
the case here. 

Idecline therefore to subject a man to 
the harassment of are-trial when on the 
facts alleged in the challan and first in- 
formation report the. prosecution is unlikely 
to succeed. Also, it is possible the prose- 
cution will now desire to drop these pro- 
ceedings,-andit would not be right for me 
to tie their hands. If they have stronger 
and better evidence in their possession it 
is open to them to proceed against ihe 
accused afresh. The conviction is quashed 
and the accused discharged. 

N. Conviction quashed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No, 826 of 1933 
February 5, 1934 | 
GuHa AND Nasim Axi, JJ. 
HEM CHANDRA HALDAR — APPELLANT 
versus 
EMPIEEROR— OPPOSITE PARTY 


_ Criminal trial~Case depending’ on circumstantial 
evidence—Principle to be followed—Mere conjecture 
cannot take the place of legal preoof—Incriminating 
facts should be incompatible with innocence of 
accused, Jor conviction—Suspicion on defence case— 
Whether sufficient 


Ina case.depending entirely on circumstantial 


‘evidence, mere conjecture cannot be allowed to take 


the place of legal proof of facts, by the prosecution. 
In civil cases, @ mere preponderance of probability, 
due regard being had to the burden of proof,is a 
sufficient basis of decision; in criminal cases, 
however, a higher degree of assurance is demanded. 
The persuasion of guilt ought to amount to amoral 
certainty or such amoral certainty as convincesthe 


,minds of the tribunals, as reasonable men, beyond 


all reasonable doubt. In criminal cases when the 
Appellate’ Court has any doubt that the conviction 
is a right one, whatever the original Court has 
done, the Appellate Court should discharge the 


- accused. In cases of circumstantial evidence, in 


order to justify the inference of guilt, the 


L incrimi- 
‘nating facts must be incompatible with the inno- 
-cence ofthe accused, and incapable of explanation 


upon any other reasonable hypothesis than that of 
his guilt. Oircumstances of strong suspicion with- 
‘out more definite evidence, are not sufficient to 
justify a conviction,even though the accused offers 
no explanation of them. R. v, Burdett (1), referred 
-to 

Where ina case there are at the most suspicions 
arising against the accused out of certain improba- 
bilities, his guilt cannot be taken to be established 
on the inconsistencies and improbabilities only. 


Messrs. S. C. Talugdar and Purnendy 
Sekar Bose, for the Appellant. 
-~ Messrs. Khundkar, Deputy Legal Re- 
membrancer and Jitendra Nath Banerjea, 
for the Crown. _ < 
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Judgment.—The appellant, Hem 
Chandra Haldar, was on the complaint of 
Mr. H. Nicholas, Presidency Post Master, 
Calcutta, charged with the commission of 
an offence under s. 409 of the Indian Penal 
Oode and the offence committed was speci- 
fied in the manner following: 

That he, on or about July 25, 1933, being 
a Government servant employed in the 
-General Post Office, as a Postman, and in 
Such capacity entrusted with or having 
dominion over property, to wit, Rs. 1,165-&-9 
the amount collected by him from different 
firms in Calcutta, committed criminal 
breach of trust as a public servant. Upon 
the material placed before the Court on 
behalf of the prosecution, the Jearned Chief 
Presidency Magistrate of Calcutta, by whom 
the appellant was tried, convicted him of 
the offence charged, and sentenced him to 
rigorous imprisonment for two years, by 
judgment passed on September 18, 1933. 

The entrustment of the money, the amount 
of Rs. 1,1 5-€-0 was not in question; and 
what had to be decided in the case was 
whether there was a criminal misappro- 
priation and breach of trust. The appel- 
lant pleaded innocence, and denied mis- 
appropriation. The definite case stated 
by himin his written statement filed in 
Court, was that on the date of occurrence 
near the Surveyor Generals Office, Cal- 
cutta, he was hailed by menin a motor car 
toread an address on anenvelope; and as he 
advanced todo so, he was held down in the 
motor car by his neck and a rope was 
fastened round it; he became senseless and 
he did not remember anything further 
until his recovery at the hospital. The 
written statement was filed in Court on 
September 14, 1933 and it was in conso- 
nance with the statement of the appellant 
made to the Police, immediately after the 
occurence atthe hospital on July 25, 1933. 
This statement to which detailed reference 
has been made by the Magistrate.in his 
judgment, was taken by Inspector Hamid, 
after he went to the hospitalat 5-10 P. M. 
ontheday of occurrence. 

The appellant having taken a substan- 
tive defence to the charge of misappro- 
priation, it was in the circumstances of the 
present casé, necessary to make out that 
defence. The prosecution was required to 
establish the guilt of the appellant by dis- 
proving the defence version of the case 
by the production of evidence. The state- 
ment of the appellant recorded by a res- 
ponsible Police Officer, immediately after 
the occurrence, must be given its proper 
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weight, and in that connection, as observed 
by the learned Chief Presidency Magis‘rate 
the medical evidence in the case was 
obviously of the utmost importance. The 
House Surgeon of the hospital was exa- 
mined as the first witness on the side of 
the prosecution. According to the doctor, 
the accused was-under’ Police guard on 
admission to the hospital on July 25. A 


‘small abrasion was found on.the back of 


his neck on July 27,in the morning; this 
was shown to Col. Denham White, the 
Superior Medical Officer at the hcspital. 
A noté was kept of that scar; this note 
however was not produced. The pulse of 
the accused when he was examined by the 
doctor was 100. In addition to the doctor’s 
evidence, there is the evidence of the wit- 
ness Chandan Singh, examined on the side 
of the prosecution, in which details were 


, given of the appellant’s movements on the 


day of occurrence. The appellant appear- 
ed tobe unconscious, when the witness saw 
him lying on the road: the appellant’s hands 
and legs were twitching when he fils: saw 
him; there was a rope lying tesidehim, and 
a man in the crowd said that he had un- 
tied the rope, which was tied round the 
appellant's neck. Wehaveit also from the 
witness Chandan Singh, that the appellant 
was unconsciotis when he was lifted into 
the ambulance van for the purpose of keing 


‘taken ‘to the hospital, and that the coat 


worn by the appellant was found by him in 
atorn ccndition when the appellant was 
seen lying on ths road with the coat on. 
The witness Chandan Singh has heen dis- 
believed by the learned Magistrate, and 
his evidence has been charac‘erised’as false 
evidence. The reason given i8 that the 
witness had been working with the accused 
for three years and wanted “to help him 
out.” On the evidence before us, we are 
unable to agree with the learned Magis- 
trate’s view of the evidence of Chandan 
Singh, and in ouropinion, there is nothing 
on the record to support the learned Magis- 
trate’s opinion that the witness wanted to 
help the appellant. In addition to that, 
the medical evidence inthe case, on which 
so much stress has been laid by the learn- 
ed Magistrate, is not wholly inconsistent 
with the defence version of the case. As 
has been indicated already, the statement 
of the appellant to the [nvestigating Police 
Officer, giving full details, must be given 
its proper weight, and that statement is 
supported in meterial particulars by the 
principal witness examined on the side of: 
the prosecution, Chandan Singh, whose: 
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testimony we are unable to hold as ‘altoge- 
ther untrustworthy. The defence in the 
case is supported by considerable body 
of evidence coming from the prosecution; 
and in view of that position, it was incum- 
bent upon the prosecution to establish, by 
definite and clear evidence, that the case 
for the defencé was. untrue. . This, the 
acre has, in our judgment, failed to 
O. o oa l 
The case for-the prosècution, in view of 
the statement of the ‘appellant in support 
of his defence as mentioned bythe learned 
Magistrate was . that the appellant had 


thought out an absurd story in advance and ` 


staged the whole scené. This case was based 
not on direct evidence, but onindirect or 
what is known in forensic procedure by the 
name of circumstantial evidence of a pre- 
sumptive character, resting on a greater or 


léss degree of probability. In dealing with a. 
case of the present description therefore, : 


depending entirely on circumstantial evi- 
dence, mere conjecture cannot be allowed 
to take the place of legal proof of facts, by 
the prosecution. At the oulset one may 
be strongly impressed with the truth of 
a case as a whole, but it is obviously 
necessary to be on one’s guard against 
approaching the evidence with unconscious 
bias. It goes without saying, and it must 
be taken as a proposition which has now 
been generally accepted that in civil cases, 
a mere preponderance of probability, due 


regard being had to the burden of proof, is’ 


a sufficient basis of decision: in criminal 


cases however a higher degree of assurance | 
The persuasion of gnilf- 


is demanded. 
ought to amount to a moral’ certainty : or 
such a moral certainty ‘as -convinc- 


es the minds of the tribunals, es reason-' 
beyond all reasonable doubt: 


able -men, 
[see per Parke, B.,in R.v. Burdett GY]. Ttmay 


further be noticed that in criminal cases’ 
when the Appellate Court has any doubt- 


that the conviction is aright one, whatever 
. the origina] Court has done, the Appellate 
Court should discharge the accused. It 
may also be taken to be a principle of 
universal application in cases of circum- 
stantial evidence that in order to justify 
the inference of guilt, the incriminating 
facts must be incompatible with the inno- 


cence-of the accused, and incapable of - 
any other reasonable ’ 


explanation upon 
hypothesis than that of his guilt. Circum- 
stances of strong suspicion without more 
definite evidence, are not sufficienti to 


(1) (1820) 4 B& Ald. 95; 3B & Ald, 717; 18t 
Tr. (ns) 1; 22R R 539, 
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justify a conviction, even though the ac- 
cused offers no explanation of them. 

In view of the proposition referred to 
above, the conviction of the appellant can- 
not, on the materials before us, be upheld 
In the case before us, there may, at the 
most, be suspicions arising against the 
appellant out-of certain improbabilities 
pointed out to us by the learned Counsel 
for the Crown; but his guilt cannot be takén 
to, be.-established on the inconsistencies 
-As has been 
noticed already, the defence version of the 
cass finds considerable support from the 
evidence placed before the Court. on the 
side of the prosecution and unless we are 
ina position to discard’ all the evidence 
that supports the case for tha defence, 
which we are able to do, the prosecution 
must be taken to have failed to bring 
the ‘offence charged, home to the appel- 
lant. -We are not on the whole, satisfied 
on the materials before us, that we shall 
be justitied to infer the guilt of the appel- 
lant from them. i 

In our judgment, there are no'sach in- 
consistencies or improbabilities, nor such 
incriminating facts as must be held to be 
incompatible with the ‘innocence of the 
appeilant. The evidence givenonthe side 
of the prosecution might show some incon- 
cistencies or improbabilities, and might 
lead to some suspicion regarding the 
defence of the appellant in the case; but 
without more ‘definite evidence his convic- 
tion would not be justified. This is a.case 
in which on a reasonable view of the eyi-` 
dence for the prosecution, it could be said ` 
at the most that there was a doubt as to the - 
the case for the defence; and we are un- ' 
ablé to hold onthe materials’ before us, to` 
which we have given our careful considera- | 
tion, that the appellant has been rightly 
convicted. ; 

-The appeal is allowed. Ths conviction’ ’ 
of the appellant, and the sentence passed 
on him are set asicle. ‘> 

The appellant now on bail, is discharged ` 
from his bail bond. 

ENG a ea Appeal allowed, 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
l November 27, 1933. 

LORD THsNtERTON, BIR JOHN WALI IS 
AND EIR GEOkGE LOWNDES 
KISHORI LAL AND ANOTHER 

| — APPELLANTS 

i: Versus 
COLLECTOR or ET AH— RESPONDENT 

U, P. Court of Wards Act (IV of 1912), s.19, 
cl. 13 —Payment of last instalment of mortgage debt— 
Leiter that debt is discharged- Omission of mortgagee io 
anform Court of Wards of balance outstanding— Whe- 
her estops mortgagee from claiming balance— Benefit 
of provis) contained in cl, (3), if can be claimed, 

With the last ofa series of payments made within 
two years from an orderunder s. 19, U. P. Court 
of Wards Act, the Collector sent a letter to the 
mortgagee intimating him that full satisfaction of 
tne claim had been made: 

Held, that it was not the duty of the mortgagee 
to inform the Court of Wards that he had pot been 
paid a certain sum due and hencea portion of the 


debt remained unpaid. His omission to do so would. 


xot estop him from claiming the benefit of the proviso 
tos. 19, sub-s. (3). 

No duty should be laid on one of the parties in 
respect of a matter which was or should have been 
equally within the cognizance of both parties. 


FACTS.—One Rao Maharaj Singh, whose 
estate was under the management of the 
Court of Wards executed a mortgage deed 
on March 21, 1918, for a sum of Rs. 85,000 in 
favourof the plaintifis’ late father Lala 
Kishen Lal, and agreedto repay the same 
-vith interest at 12 per cent. per annum 
compoundable every year. The Collector 
of Etah, asthe manager of the Court of 
Wards of the estate of the mortgagor was the 
defendant. The plaintiffs’ case was that 
waen the Court of Wards took over the 
management of the estate of the mort- 
gagor, the Collector, on behalf of the Court 
of Wards reduced ihe rate of interest 
payable by the mortgagor to 6 per cent. per 
annum, but asthédebt due to the plaintiff 
was not paid: off within two years the 
plaintiffs were entitled to the stipulated rate 
of interest. The Court of Wards paid certain 
amounts of money ‘and the balance was 
due. The plaintiffs accordingly claimed 
recovery of Rs. 27,379-4-0. l 

-The defence was that on February 28, 
1922, the plaintifis agreed with the Collector 
that they would remit a sum of Rs. 5,679 
and take onelekh and 20 thousand in full 
satisfaction of their claim on the bond. In 
pursuance of that agreement the Court of 
Wards paid diiferent sums of money on 
different dates, the total amount coming up 
tothe stipulated amount of Rs. 1,20,00U, 
that whenthe last payment of Rs. 95,631 
was made on Febiuary 314, 1923, the 
\ Jaintutts were told that this payment had 
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been made in full satisfaction of their 
claim, that the plaintiffs tock the money 
wilhout protest and after the expiry of the 
period of two eas claimed the money in 
suit and that they were not entitled to 
an. thing as the mortgage had already been 
satisfied. l 

Messrs. A. M. Dunne and J. M. Parikh, 
for the Appellants. l 

Messrs. De Gruyther and Wallach, for lhe 
Respondent. a 

Lord Thankerton.—As the case now 
stands the alleged agreement to the effect 
that the appellants were to accept 
Rs. 1,20,600 rupees in settlement of their 
claim is out of the ease. 

In the next place, their Lordships agree 
with the High Court in their conclusion 
that they could not hold that the appellant 
Seth Kishori Lal, had accepted the cheque 
for Rs. 55,031 sent to hm on Febuary 16, 
1923, in full satisfaction and .accoid of the 
claim, but the High Court have found that 
the appellants were estopped in respect of a 
certain point about reduction of, interest. 
Their Lordships are unable, to see that 
any question of estoppel can possibly 
arise in the circumstances of this, case, 
and they are also unable to agree with 
the statement of the High Court in their 
judgment that it was the duty of Seth 
Kishori Laltoinfam the Court of Wards 
that he had not been ‘paid the sum cf 
Rs. 5,679 with interest at 6 per cent. before 
April 2, 1923. Their Lordships are unable 
to see that any such duty should be laid 
on that appellant in respect of a matter 
which was or should have been equally 
within the cognizance of ‘bath parties. 
Their Lordshigs will accordingly humbly 
advise His Majesty that the appeal should 
be allowed, that the deciee of the High 
Court should Le reversed, and tht the 
decree of the Subordinate Judge of 
May 31,1926, should be restored. The 
respondent will pay thé appellants’ costs 
of the appeal here and of the proceedings 
in the appeal before the High Court, ` 


N. Appeal allowed. 


Solicitors for the A ppellanis— Messrs. Hy. 
S. L. Polak & Co. _ ae 

Solicitor for the Respondent.—The Soli- 
citor, India Office. ` ; ; 
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-LAHORE HIGHCOURT __. 
First Civil Appeal No. 59 of 1929 
January 22,1934 _ 
SHADI Lan, CO. J., AND Ranet Lat, J. 
Musammat CHANDAN 
AND ANOTHER—DEFENDANTS—APPELLANTS 


VETSUS A 
KHUSHAL SINGH ano OTHERS —PLAl NILFES 
“ AND OTHERS—DEFENDANTS— RESPONDENTS 
Custom (Punjab)—Succession—Dhotar Jats of 
village Vinni,Tahsil Hafizabad, D.strict Gujranwala— 
Sisters v. Oollaterals—Collaterals in the tenth degree, if 
exclude sisters—Onus, of proof—Riwaj-i-am, entry in. 
Among Dhotar Jats of village. Vinni in the 
Hafizabad Tahsil -of the Gujranwala District. eisters 
and their issues are usually excluded from: inheritance 
to ancestral property by agnates, however remote. 
When the sisters seek to inherit the estate-of their de- 
ceased ` brother in preference to collaterals of the 
tenth degree, the onus is on them to éstablish a custom 
in favour of their succession 


F. O. A. from the decree of the 
Subordinate Judge, 

November 2, 1928, . 
“ Messrs Mukand Lal Puri and Qabul 
Chand, forthe Appellants. - : 4 

Diwan Mehr Chand and Mr. Badri Nath, 
for the Respondents. 

Shadi Lal, C. J.—The dispute in this 
case relates to succession tothe estate of 
one Ram Chand, aDhotar Jat of the Village 
Vinni in the Hatizabad Tahsil of the 
Gujranwala District: The plaintiffs, who 
are his collaterals ` in the 10th’ degree, have 
brought the present action on the ground 
that- they are entitled to inherit the estate 
in preference to the defendants who are 
sisters of the deceased.’ 

The trial Judge relying upon the’ pedi- 
greetable prepared at ‘the settlement of 
-1891-92 has found thatthe plaintiffs are 
related to the deceased in the 10th degree, 
and this finding has not been impeached 
before us. It is, however, contended by 
the learned Counsel for the defendants- 
appellants that the plaintiffs have not suc- 
ceeded in proving the ancestral character 
of the landin dispute. The oral evidence 
cannot be of any help ina matter of this 
description, but the history of the village 
appended to the pedigreetable proves that 
the village was found by one Vinni, the 
common ancestror of the deceased Ram 
Chand and the plaintiffs, . about 12 
generations ago; and that it has never 
been deserted. The descendants of the 
founder divided the land on ancestral shares 
into four tarafs of equal areas, and 
there can be no doubt that the land origi- 
nally allotted to taraf Hebo, of which Ram 
Chand was the sole proprietor at the timé 
of his death, must be held tobe ancestral. 


>. bana 
. 
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Gujranwala, dated 
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It ‘appears that there were subsequent ad- 
ditions tothe area, which constituted taraf 
Hebo, at the timé of the partition of the 
village into four tarafs; but these accretions 
came out of the village common land, which 
too was ancestral property. The history 
of the village also shows that two wells 
were sunk in the village, that the prupriet- 
ors, Instead of dividing the shamilat on 
ancestral. shares, awarded to each taraf an 
area in proportion to the contribution 
made by the proprietors of that taraf to the 
cost of sinking the wells. It appears that 
the proprietors of taraf Hebo got a smaller 
area than their ancestral share; but that 
area coming’ as it’ did out of a joint ances- 
tral holding, did not cease to be ancestral. 
On'these facts the trial Judge was justified 


in holding that the plaintiffs have succeed- 


ed in proving that the estate of Ram Chand 
must be treated to be ancéstral.’ a 
The question’ then ‘arises, ` whethér the 


‘sisters Of the deceased are entitled to succe- 


ed to the ancestral property. in.the presence 
of his collaterals in the 10th“-degree: In 
this connection our attention has been ‘invit- 
ed tothe answer to question No. 99, AB 
recorded in the riwaj-i-am of the.. District 
compiled in 1914, which shows that a sister 
is, in no case, entitled to inhérit the estate 
of her brother. It is conténded fhat . this 
custom, excluding. sisters from inheritance 
was not intended to apply to-non-ancestral 
property; but it is unnecessary to make any 
pronouncement on the subject; because it 
admittedly governs succession to ancestral 
property.. It must therefore, be- held that 
according tothe custom applicable to the 
parties, as recorded inthe riwaj-i-am, the 
defendants cannot. inherit the estate. and 
the onus is onthem to establish a custom 
in favour of their succession. There is no 
judicial instance favouring the succession 


ota sister to the ancestral property of-a 


Hindu Jat ofthe Gujranwala District.in the 
presence of his collaterals, and it has 
been repeatedly held that sisters and their 


Issuesare usually excluded ‘by agnates, 


however distant. The evidence “produced 
by the defendants to rebut the presump- 
tion is wholly unsatisfactory and it ig un- 
necessary torefer to the instances deposed 
to by the witnesses, who do . not give all 
the particulars which may enable the Uourt 
to decide whether they have any direct 
bearing uponthe question before us. 

_ Upon a careful consideration of the entire 
material upon therecordI have no hesita- 
tion in holding that the defendants have 
failed to rebut the presumption raised by 


| 
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ihe riwaj-i-am in favour of the plaintiffs. I 
would accordingly affirm the decree of the 
trial Judge, and dismiss the appeal with 
costs. 

Rangi Lal, J.—I concur. 

N. Appeal dismissed. 


—— 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 267 of 1932 
April 22, 1933 
MIDDLETON, J. C. 
Lala HARI CHAND— PETITIONER 
versus 
Me. H. H. HAMMOND —RESPONDENT. 
Transfer of Property Act (IV of 1882), 8s. 105, 
107—Lease—Unregistered document—Oral agreement 
— Admissibility of-—Delivery of possession— Occupying 
the premises, whether necessary to constitute delivery of 
- possession—Registration Act (XVI of 1908), s 17 d). 


An unregistered document to take a house on rent 
tor one year not signed by the owner of the 
house does not constitute a lease under the Transfer of 
Property Act, s, 105. But it is admissible to prove an 
>ral agreement to take the house on rent Section 107 
>f the Transfer of Property Act applies to Pest awar 
Cantonment and accordingly a lease made by oral 
agreement there, must be accompanied by delivery of 
possession. 

Whether the premises were actually occupied or not 
ig immaterial provided possession was given after 
agreeing to take it on rent. 

Delivery of key of a vacated bungalow is a sufi- 
cient delivery of possession, 

Petition for revision of the order of the 
Civil Judge, Peshawar, dated May 30, 1932. 
Diwan Chander Bal, for the Petitioner. 

Mr. G. Lodhi, for the Respondent. 


Judgment.—Plaintiff's suit for Rs, 450 
as the rent of a bungalow in Peshawar 
Cantonment at Rs. 90 per mensem for 5 
months has been dismissed and he comes 
up in revision. 

The trial Court held that a document 
Ex. P. 1 was inadmissible in evidence as 
being an unregistered lease compulsorily 
registrable under 8s. 17 of the Registration 
Act. This document is a mere written 
statement by the defendant to the effect 
that he has taken a certain bungalow at 
a certain rent for one year from November 
5, 1931 or date of vacation to November 
5, 1932. Itis not signed by the owner of 
the bungalow. Such a document clearly is 
not a lease as dened in s. 105 of the 
Transfer of Property Act, whilst even if 
it had been a lease, it is not compulsorily 
registrable under 8. 17 (d) of the Regis- 
tration Act, as it is not for a term exceeding 
one year and does not reserve a yearly 
rent. An oral agreement totake the bun- 
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galow was admitted by thé {defendant, and 
this document not being a lease does not 
preclude the procf of that oral agreement 
and is in itself evidence in respect thereof. 
Under s. 107, of the Jransfer of Property 
Act, which applies in Peshawar Cantonment 
a lease made by an oral agreement- must 
be accompanied by delivery of possession. 
he trial Court held that occupation of the 
bungalow by the defendant was not proved. 
The plaintiff and one witness gave evidence 
that the bungalow had been ‘vacated on 
or before Novemner 5, 1931 and that on 
that day the key thereof was delivered to 
the defendant. The defendant produced 
no evidence in rebuttal. Whether the de- 
fendant occupied the bungalow or not is 
immaterial, provided that he was given 
possession after agreeing to take it. upon 
rent. Delivery of the key of a vacated 
bungalow is a sufficient delivery of- posses- 
sion. I must accept the application . for 
revision and grant plaintiff a decree for 
Rs. 450 with costsin both Courts. 
V. Application accepted. 


GHOLAM MUHAMMAD 


LAHORE HIGH COURT 
Second Civil Appeal No. 1173 of 1933 
January 11, 1934 
HILTON, J. 
MOHAMMAD HAYAT—D8EFENDANT— 
APPELLANT | 
Versus 
GHULAM MOHAMMAD AND ANOTHER — 
TE ‘PLAINTIFFS —RESPONDENTS 
Res judicata—Consent decree, if operates as res 
judicata as against persons other than those consenting 
to the- decree. 
It is extremely doubtful whether a consent decree 
as opposed toa decree passed on contest, can be 
held to be res judicata as against any persons other 


than those who consented to that decree. Abdur 
Rahim v. Abu Mohamad Barkat Ak (1), relied 


on. 

S.C. A. from.the decree of the District 
Judge, Shahpur at Sargodha, dated June 9, 
1933, affrming ihat of the Subordinate 
Judge, Fourth Class, Bhera, dated Feb- 
ruary 13, 1932. 

Messrs. Nanak Chand and Mehr Chand 
Sud; for the Appellant. 

Messrs. Nand Laland Ram Lal Anand, 
for the Respondents. 

Judgment.—The Courts below have 
granted the plaintiffs a decree against the 
defendant for removal of a door and for 
an injunction forbidding him to ‘re-erect 
it. ‘The defendant comes here on second 


i 


appeal. f 
The defendant had contested the plaint- 
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iffs’ claim on the ground that the street 
in which the door had been built belonged 
exclusively to him but this point has been 
concluded against him by the finding of 
the fact of the learned District Judge. 

The only point urged: here is that the 
suit of the plaintiffs was barred by a pře- 
vious -compromise decree in a suit brought 
by one Amir Bakhsh against the defend- 
ant for removal of the ‘same door-way, 
Amir Bakhsh having consented therein to 
“the door remaining. 

‘In the ‘first place it is very doubtful 
whether thispoint was urged. at all before 
the learned. District J udge although it had 
‘been included in the grounds of appeal to 
‘his Court. 
`. Apart from that, however, Amir Bakhsh 
who appeared as D. W. No. 2 did not 
make it clear that his suit had been 
brought in a representative capacity. All 
the asserted was that the plaintiff in the 
present case has a half sharein his house. 
I donot think, therefore, that it is estab- 
lished that the suit of Amir Bakhsh was 
brought in a representative capacity. 

Finally even if the suit of Amir Bakhsh 
“was brought in a representative capacity, 
‘their Lordships of the Privy Council have 
remarked in Abdur Rahim v. Abu Muham- 
mad Barkat’ Ali (1) that it is extremely 
‘doubtful whether a- consent decree,as op- 
posed toa decree passed on contest can 
be held to be res judicata as against 
any- persons other than those who. consent- 
ed to that decree. 

Forthe above reasons I ere the ap- 
ae with costs. *: 

* . Appeal dismissed. 

D 103 fad. Qas 391; 55 O 519 at p 531:;9P ll, 
T65: LT 40 Cal. 19: A IR1998P 0 16; 27 LW 


"339; 32 C WN 482; 26 A L J 464; 54ML J €09; 30 
‘Bom. L-R 774; 48 OLI 55 (P O). 





_ PATNA HIGH COURT 
Civil Revision Petition No. 231 of 1933 
. January 5, 1934 
” MACPHERSON, J. 
SHEODAHIN TIW ARI—RusponpENtT— 
PETITIONER 
VETSUS 


RAMJANAM TIWARI - APPELLANT — 
OPPOSITE Party 

Civil Procedure Code Act V of 1908), ss. 47, 151, 
O0 XLVII,r. \1—Sale — Application on behalf of dec- 
ree-holder showing full satisfaction before confirma- 
tion—Subseguent application by decree-holder that 
aplication showing satisfaction was fraudulent ~- 
Dismissal of—Appeal, competency of—Case, if falls 
_ within s 41. 

In execution of his money decree the decree= 
‘holder brought the judgment-dehtor’s property. to 
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sale. Before confirmation of sale, a petition’ on 
behalf of the dezree-holder was filed showing full 
satisfaction Subsequently the decree-holder filed 
an application purporting to be under s, 151 and 
O. XLVI[, r 1, Givil Prosedure Ode, on the 
ground that the petition of full satisfaction - had 
been fraudulently, filed-by his agent in collusion, 
with the juigment-debtor The execution Court 
dismissed this asthe applicant had failed to show 
that the Court had committed a legal flaw in its 
order or to ‘produc3 new material. On appeal 
the District Judge allowed it and remanded the 
case for a clear finding on the question of fraud: 
-Held, that the appeal was competent because, 
although the decree-holder in his application 
referred to O. XLVII, r. 1, and s. 151, 
yet:the application was essentially one under s. 47 
of the Code of Civil Procedure relating to the 
discharge of the decree, and it made no difference 
that the granting of the prayer would involve 
vacating the settinglaside of the sale and consequently, 
the order of the District Judge was not without 
jurisdiction. 

There is no diffarence in principle between a case 
where there has been an advertisement for sale and 
an actual sale 


-C. R. P. from an order of the District 
Judge, Shahabad, dated “February 2, 
1933, reversing that of the Munsif, Second 
Court, Arrah, dated June 6, 1932. 

Mr. B. P. Sinha, for the Petitioner. 

-` Messrs. Jadubans Sahay and B.N. Mit- 
ter, for ths Opposite Party. 

Judgment.—In execution of a money 
decree against the petitioner, his property 
was sold at the instance of the decree- 
holder opposite party who was apparently 
his uncle and: the record was, on Novem- 
ber 21, 1931, directed to be put on De- 
cember 22, for confirmation of sale. On 
December 14, the judgment-debtor ap- 
plied for issue of a chalan and on De- 
cember 21, a petition on behalf of the 
decree-holder showing full satisfaction was 
directed to be put up on the date fixed. On 
December 22, the order was passed ‘tAbove 
petition put ‘up. Case dismissed on full 
satisfaction.” 

Thereafter the decree-holder filed an ap- 
plication purporting to be under s. :151 
and O. XLVI, r. 1 of the Code of Civil 
Procedure praying ‘that the order of .De- 
cember 22, 1931, be set aside and the sale 
be confirmed, giving as his ground that 
the petition of full satisfaction had been 
fraudulently filed by his pairvikar who 
is also a nephew, in collusion with the 
judgment-debtor. ‘There was also an ap- 
plication to prosecute the judgment-debt- 
or and the pairvikar for filing a false 
satisfaction petition. 

The learned Munsif did not decide whe- 
ther the judgment-debtor did or did not 
give money in satisfaction of the decree op 
whether the satisfaction petition filed was 
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false. He held that the order of Decem- 
ber 22, was not liable to be set aside 
under O. XLVII,r. 1 or s. 151 of the Code 
of Civil Procedure as‘‘the applicant had 
failed to show that the Court’ committed 
a legal flaw in its order or to produce 
any new material.” 


The decree-holder preferred an appeal to 


the District Judge who allowed it and re- 
manded the case for a clear finding on 
the ‘question of fraud in connection with 
the petition of satisfaction of the decree. 

In the present application in revision 
from the appellate order, the only point 
taken by Mr. B. P. Singh is that no ap- 
peal lay, s0 that the orderof remand is 
without jurisdiction. In reply the opposite 
party refers to the decision in Jagannath 
Mandal v. Jaladhar Mandal (1). 

To my mind an appeal did lie because 
although in his application : the decree- 
holder referred to O. XLVII,r. 1 and 
s. 151 yet the application was essentially 
one- under 8. 47 ofthe Code of Civil Pro- 
cedure relating to the discharge of the 
decree. In that application he prayed that 
the order dismissing the caseon full sa- 
tisfaction should be set aside. It makes 
no difference that the granting of that 
prayer would involve vacating the setting 
aside of the sale. Mr. B. P. Sinha did in- 
deed seek to distinguish the decision cited 
on the ground that therein the certification 
of satisfaction had preceded the gale in 
execution. But there is no difference dis- 
cernible in principle between the case 
where there has been an advertisement for 
sale and an actual sale. I hold that in 
point- of fact the application of a decree- 
holder was under s. 47and an appeal lay 
to the District Judge fromthe order of the 
Mungit. ; 

Accordingly the. appellate order is not 
without jurisdiction. I may also say that 
had the decision on the point of law been 
different, I would have felt inclined to 
pass in revision the order which has in 
fact been passed by the learned District 
Judge in appeal. 

The Rule is discharged with costs; Plead- 
er’s fee one gold mohur. 

N. Rule discharged., 

(1) 40 Ind. Cas. 839; 26 O L J 317. 
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. LAHORE HIGH COURT n 
Civil Miscellaneous Petition: No. 88 of 1934 
(In Civil Appeal No, 2152 of 1930) >. 
February 2, 1934 gi 
ABDUL QADIeg, J. md 


BENARSI DAS AND otuErs— PLAINTIFFS— 
, PETITIONERS © So of 

versus . o 

BHAGAT FAM CHAND—Deréenpant— 
RESPONDENT : í 


Provincial Insolvency Act tV of 1920), s. 9,cl (d 
—' Property ,’ meaning of— Trust property in the hands 
of an tnsolvent—Whether can be treated as part of his 
estate. 

Trust property in tbe hands of an insdlvent cannot 
be treated as partof his estate. It is not open to -the 
Court to direct. the Receiver in insolvency to deal 
with assets other than those belonging to the persons 
who have been adjudicated insolvents. Inthe matter 
of the Petition and Schedule: of Vardachari 1) 
and Sanyasi Charan Mandal v. Asutosh Ghose (2) 
rejied, on. i 


Or. R. P. under es. 58,74 and 79 of 
tbe Provincial Insolvency Act read 
with O. XXII, r.&, Civil Procedure Code, 
praying that a notice as ordered to be issued 
to the Official Reciver, Delhi, may be issued 
to the Insolvency Court, Delhi, (Judge Small 
Cause Court, Delhi, exercising insolvency 
jurisdiction) and his wishes as to the prose- 
cution of the appeal may be enquired into 
and necessary order as to costs be passed. 
(Original Suit No, 23 of 1929, decided by 
the Subordinate Judge, First Class, Delhi, 
dated August 25, 19380.) 


Mr. Kahan Cland, for the Petitioners. 
Mr. M. C. Mahajan, for the Respondent. 


Order.—One Ram Chand of Delhi was 
adjudicated an insolvent on March 17, 1932. 
His occupation was that of a mahant in a 
temple, known as the temple of Swami Din 
Dayal. Certain persons professing to be in- 
terested in that temple, brought a suit-in 
1929, for the ejectment of Ram Chand from 
a house occupied by him as.a mahant of the 
temple and for recovery of certain movable 
property set forth in the list attached to the 
plaint including marble tiles, worth Rs. 420. 

The plaintiffs claimed that the property in 
the possession of Ram Chand, of which they 
sought to dispossess him, was trust property. 
This fact was not disputed by the defendant 
though he contested their right to eject him. 

The trial Court decreed the claim of the 
plaintiff and Ram Chand preferred an ap- 
peal to this Court against that decision in 
November, 19 0. It was admitted to a 
Division Bench as Civil Appeal No. 2152 of 
1930 and is still pending in this Court. 


‘On November 18; 1933, Mr, Kahan Chand 


filed a miscellaneous application on behalf 
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of Benarsi Das and Durga Parshad respond- 
ents in the first appeal already mentioned 
in this Court, purporting to be under £s, 98, 
74 and 79 of the Provincial Insolvency Act 
read with O. XXI, r. 8, Civil Procedure 
Oode, praying that as Ram Chand had been 
declared an insolvent, the Insolvency Court 
at Delhi may be asked whether that Court 
asthe Receiver of the estate of the said in- 
solvent, wished to prosecute the appeal. 
Notice of this petition was issued to the 
Insolvency Court, Delhi, and has been served 
but no one appears on behalf of the said 
Court. Mr. Mehr Chand Mahajan however, 
appears on ‘behalf of Ram Chand and op- 
poses this application. He criticises it as 
misconceived and urges that ss. 58, 74 and 
79 of the Provincial Insolvency Act or 


O. XXII, r. 8, Civil Procedure Code, have . 


nothing to do with the present case. He 
says that apparently the idea of the peti- 
tioner in moving this Court was that, if the 
Receiver of the estate of Ram Chand, in- 
solvent, in the insolvency proceedings, does 
not appear or fails to give security for 
costs, the appeal of Ram Chand appellant 
may abate without the appellant knowing 
anything aboutit; but as he has come to 
know of this application, he is opposing it 
“on the ground that the property to which the 
suit which has led tothe first appeal in 
question, relates, is not a part of the estate 
of the insolvent. It is property which be- 
longed .to a trust and never vested in the 
Receiver of the insolvent’s estate. He re- 
lies upon the definition of “property” as 
. given in s. 2, cl. (d) of the Provincial In- 
.solvency Act and also on two decided cases, 
which show that trust property in the hands 
of an insolvent cannot be treated as a part 
of his estate. The first decision cited by 
him is In the matter of the Petition and 
Schedule of Varadachari. (1), a dis- 
.charged insolvent-debtor. It’ supporis his 
. contention. The second case is Sanyasi 
Charan Mandal v. Ashutosh Ghose (2) which 
has laid down that it is not open to the Oourt 
-to direct the Receiver in insolvency to deal 
with assets other than those belonging to 
the persons who have been aujudicated in- 
solvents, 

The Counsel for the applicants, Benarsi 
Das and Durga Pershad, does not chillenge 
the fact that the property with which the 
appeal pending in this Court is concerned, 
is trust property according to the statements 
of the plaintiff as well asthe defen lant in 

_ thatcase. He.is unable to cite any authori- 
o- (2M LS, 7 : 
= (2) 26 Ind, Cas, 833; 42-0.225 
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ty contrary to the rnlings relied upon by 
Mr. Mehr Chand Mahajan. I have no 
doubt, therefore, that his application was 
ill-advised and the séations referred to in 
it have nothinz to do with the aase before 


me, The application ‘is dismissed with 
costs. 
N. Application dismissed. ` 
PRIVY COUNCIL 


Appeal from the Lahore High Gourt 
November 13, 1933 
Loro MAOMILLAN, SIR JOHN WALLIS AND 
Sie GEORGE LOWNDES. 
Musammat SAT BHARAI—APPELLANT ` 
Versus . 
BARKHURDAR SHAH AND ANOTHER 
— RESPONDENTS 
Punjab Limitation (Custom) Act (I of 1920), Arts 1, 
2—Transfer by widow not merely of her life 
estate but the absolute estate with concurrence of 
next reversioner—Whether constitutes ‘alienation'— 
Suit to set aside transfer—Whether governed by 
special period of limitation reseribed in the 
Act. ' 
Where a widow governed by Punjab Customary 
Law, purports to transfer not merely her life in- 
terest but to make over the proparties themselves 
with the concurrence ofthe next reversioner, the 


“transfer constitutes an ‘alienation’ within the mean- 


ing of Arts. l and 2, Punjab Limitation (Oustom) 
Act anda suit to set aside the transfer must be 
limitation 
provided in the Act, even assuming that a mere 
transfer bythe widow of her life-estate in ancestral 
property would not be within the purview of this 
enactment. ‘ i 

Appeal from the decree of the High Court, 
Lahore, dated Jannary 22, 1931, reversing 
that of the Senior Subordinate Judge, 
Jhang, dated March 3, 1927. 

Messrs. Dunne, K. C.and Wallach, for the 
Appellant. 

Messrs. De Gruyther, K. O., Narasimham 
and Zafarullah Khan, for the Respondents. 
“Sir George Lowndes.—This appeal 
arises out of a suit brought by the appel- 
lant to recover possession of ‘certain im- 
movable properties situated in the Jhang 
District of the Punjab which are said to be 
of considerable value and for a declara- 
tion of her right of ownership .in certain 
other properties which were in the posses- 
sion of mortgagees. 

The properties in question had formed 
part of the estate of one Amir.Shah, who 
died without issue in 1862. He was suc- 
ceeded under the customary law applica- 
ble to his family by his widow, Fateh Bibi! 
by whom the mortgages in question appear 
to have been made. It is common grounl 
that she took only a‘ life estate, but in the .. 
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year 1907 she executed a deed of gift of 
the properties in favour of two persons 
named Isa Shah and Ghulam Akbar Shah. 
She died on January 3, 1911 and on 
May 3, 1913, a suit. was brought by two 
‘ladies of the family, Nur Bari and the 
present appellant, against the donees, 
claiming the properties jointly as the then 
heirsof Amir Shah, and charging that the 
gift was invalid. Nur Bari was ihe widow 
of one Hassan Shah, who it was said would 
have been the next heir if he had been 
alive, and the present appellant the daugh- 
ter of Hassan Shah by another wife. They 
said in their plaint that there was no dis- 
agreement. between them and asked that 
the properties might be awarded to either 
of them orto both. The trial Court on 
November: 30, 1917, passed a decree in 
favour of Nur Bari alone, on the ground 
that she was the preferential heir. The 
decree was silent as to the quality of her 
estate, but it is not now disputed that, tak- 
ng as the widow of Hassan Shah, she 
would only hold for her life, the appellant, 
if she survived, being the next reversioner. 
Almost immediately after this decree was 
passed, namely, on December 21, 1917, 
Nur Bari, with the now undisputed con- 
currence of the appellant,. executed a docu- 
ment described as a tamlik nama (settle- 
ment) in favour on the present respondents. 
It was registered on December 30, 
1917; mutation in their names was duly 
effected in the Government records and 
_ they entered into and remained in undis- 
turbed possession until the institution of 
the appellant's suit on June 16, 1924. 
Nur Bari died in July, 1919, during the 
pendency of an appeal filed by the donees 
of Fateh Bibi, which was eventually dis- 
“missed, ae 
The Subordinate Judge by whom the 
suit was tried decided in favour of the 
- appellant, and passed a decree in the terms 
of the prayer of her plaint. This was revers- 
ed by the High Court and the suit dismiss- 
ed. She has now appealed to His Majesty 
in Council. 


First among the questions involted in 
- the argument before the Board is one of 
limitation. The High Court held that the 
‘suit was barred under Punjab Act (I of 
1920) which provides a special period of 
six years in suits to set aside alienations 
of ancestral properties in that province. 
“The material provisions contained in 
-Arts. 1 and 2 of the Schedyle to the Act, are 
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as follows: — _ aa i 


i a 


b f ; Period 3 
Description of suit. . of Time from 
limitation; .which period 


begins to run, 





a 








1, A suit fora declaration | six years. | jirstly.—If the 
that an alienation of an- alienation’ is 

- cestralimmovable prop- by a register- 
erty will not, accorcing ed deed, the 
to custom, be binding on date of regis- 
the plaintiff after the tration of 
death of the alienor or such deed. 
(if the alienor is a ~ 
female) after her death or 

` for feiture of her interest 
in the property. 


2. A suit for possession of 
ancestral immorable 
property which has been 
alienated on the ground 
that the alienation is not 
binding on the plaintiff 
according to custom. 

(a) if no declaratory 
decree of the 
nature referred to 
in Art, 1 is ob- 
tained, 


six years, | As above. 


cai 


The learned Judges were of opinion that 


‘the tamliknama effected an alienation of 


the properties which were. admittedly an- 
cestral, and that therefore the suit, not 
being brought within six years from the 
date of its registration, was out of time. In 


-the Indian Courts it was contended that 


the registration of the document was in- 
ineffective for the 
purposes of limitation, but this was not 
seriously disputed before their Lordships, 
who have no doubt that it was in fact (as 
the High Court held) duly registered. . The 
real contention of the appellant's Counsel 
‘has been that the document did not effect 
an alienation of the properties within the 
meaning of the Articles cited, but only pur- 
ported to pass to the respondents the limit- 
ed interest of Nur Bari, with which she was 


‘perfectly competent to deal. “Alienation” is 
“not defined inthe Act, and it may not be 


easy to say exactly what it connotes, but 
their Lordships will assume for the pur- 
poses of the present case that a mere tirans- 
fer by Nur Bari of her life estate would not 


“be within the purview of this enactment. 
. They think, however, that the true intent 


of the document was not merely to deal 
with Nur Bari's life-interest, but to make 
over the properties themselves to the res- 
pondents. The language used is at least 
wide enough ta bar this construction and 
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the concluding paragraph is, their Lord- 
ships think, capable of no other explanation. 
It isto the following effect:— 

“After my death Musammat Sat Bharai my (step) 
daughter and daughter of Mian Hassan Shah was 
tosucceed me. She accepts and ratifies this tamlik 
(settlement) of her own accord and free will.” Her 
thumb-mark hasal g ben secured in support of the 
above fact. She will accept and ratify this tamlik 
also at the time of registration.” 


There could in their Lordships’ opinion 
be no reason 10 bring Sat Bharai (the .-ap- 
pellant)in to accept and ratify the gift if 
it was only of Nur Bari’s life interest. The 
natural and, indeed, the only reasonable 
explanation of -this is that the ladies thought 
that between them they held and could 
deal with the full estate. The first respond- 
ent to whom the one moiety was to go 
was apparently the nearest male relative 
of Nur Bari in her own family, while the 
second respondent who was to take the 
oiher moiety was the sister’s son of the ap- 
pellant, who was not married. A division 
of the estate between them would seem to 
be just the sort of arrangement that two 
ladies in their position and on friendly 
terms.would desire 

It is also not without significance that 
the appellant in the trial Court set up the 
case that her signature to the document 
was obtained by fraud, which was not only 
(as has been held by both Courts in India) 
untrue, but is hardly consistent with the 
case now made that the transfer was merely 
of the life interest of Nur Bari. 

Reading the document as a whole and 
taking into account the surrounding cir- 
cumstances, their Lordships can see no 
reason to dissent from the conclusion come 
‘to by the High Court, namely, that there 
was an alienation by the tamliknama in 
favour of the respondents, and that con- 
sequently the appellant's suit was out of 
time.. In these circumstances. there is no 
necessity to sonsider the other and possib- 
ly more complicated questions which have 
been discussed in the argument before 
them. 

In their Lordships’ opinion the present 
appeal fails and should be dismissed with 
costs and they will humbly advise His 
Majesty accordingly. 

N. Appeals dismissed. 

- Solicitors for the Appellant.—Messrs. M. 
S. L. Polak & Co. 

_ Solicitor for the Respondents.—Mr. Ram 
Singh Nehra. : J 
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the case for retrial even 
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BOMBAY: HIGH COURT ` ..... 
Criminal Appeal No. 376 of 1932 a 
AND ° as 
Criminal Review No. 260 of 1932 -7 
E 5 Oclober 12, 1932 on A 
Parkar AND Barues, JJ. | aes 
“RAMCHANDRA SHAN KARSHET = 
URAVANE—Accosep = 
VETSUS Ba Tus. ig, Nt 
KMPEROR—Opposita Party ~- 
Criminal Procedure Code (Act V of 1898°, ss 493 
(2), 43) (6)—Jury trial— Conviction—A ppeal— Re- 
trial, when may be ordered—Notize for enhancement 
of sentence—Evidence ~ Notice—Necessity of - tisuing 
—KHvidence Act .I of 1872), ss. 120, 122, 167—Privilege 
—Communication between husband and wife 
In acase of trial by jury the Appellate Court 
has power,in the event of any misdirection or 
admission of inadmissible evidence either to convict 
or acquit the accused according as the evidence is 
or is not sufficient for conviction, .or where fhe 
facts have to be determined and the evidence is of 
such a character as to render it difficult to pronounce 
any opinion on its: character without hearing the 
witnesses, a new trial may be ordered. Queen- 
Empress v. Ramchandra Govind (4), Emperor ~V. 
Edward William Smither (8) and Government’ of 
Bengal v. Santiram Mandal (9), relied on, Wafadar 
Khan v. Empress (1) and Emperorv Ikram-ud-Din 
(3), notfollowed, Regi v Ramaswami Mudaliar (10) 
referred to. |p 5.5, col. 2; p. 556, col.1 | 
When a case comes to the knowledge of ‘the 
‘High Oourt by an appeal having been filed, it is 
not desirable, if the appeal is admitted, to issue a 
notice atthe same time on .the accused, under 
s 439 of the Criminal Procedure Cade, asking him 
to show cause why the sentence passed upon him 
should not be enhanced. It is neither necessary 
nor desirable for the High Court to issue a notice 
for enhancement ofsentence at the time of . admis- 
sion of the appeal, It is, however, open to consider 
the question of enhancement of sentence after the 
‘appeal has been heard Emperor v. Jorahbai $ (12), 
relied on, [p.556, col 1] ~ : 


Where at the time of the admission of an appeal 
a notice hasbeen issued to show cause why’ the 
séntence should not be enhanced, the accused is 
entitled on the evidence to show that he is innocent. 
If the conviction isnot correct on the evidence, the 
appellant will be entitled to‘an acquittal If, on 
the other hand, the evidence is sufficient ‘for con- 
viction, ib is not necessary for the High Court to send 
though there may be 
misdirection or admission of irrelevant evidence, as 
the Court can accept the verdict of the jury- under 
s. 167 of the Evidence Act, unless the Court isof 


dae 


-opinion that it is difficult to arrive at any conclusion 


on the evidence and 
that a 
2 


it is necessary or desirable 
re-trial should be ordered [p. 556, col. 


Sader s. 120 of the Evidence Act the wife of an 
‘accused person is a competent witness Under 
s. 122 the wife is not permitted to disclose any 
communication made bythe husband during mar- 
riage unless the husband who madz it consents. 
The prohibition is based ‘on the ground thatthe 
admission of such testimony is likely to disturb the 


. peace. of family and weaken the feeling of mutual 


confidence, and rests on no technicality that can 
be waived at will but is founded-on a principle of 
high. import which no Court is: entitled -to ~. relax, 
The prohibition is‘ not confined to cases: where the 
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communication sought to.bé given out in evidence 
is of a strictly confidential character, but the pro= 
hibition is extended to all communications of what- 
ever nature -which pass between husband and wife. 
[p. 557, col. 1.]-> ae 

Or, R. A. against an order of the Sessions 
Judge, Poona. i 


=- FACTS.— The accused Ramachandra had | 


“two wives, Lilavati and Shantabai and a 
mistress Sundrabai. -The mistress was 
given many ornaments by the accused but 
latterly he had grown cold towards her 
and:‘the ornaments were demanded back 
and consequently frequent disputes arose 
between them. 
Sundrabai visited the accused in his 
house at Poona on May -17 or 18 in 1931. 
Some altercation evidently took place bet- 
ween Sundrabai and the -accused while in 
the’ bedroom of Ramachandra on the first 
floor of the house. As a result Ramachandra 
killed Sundrabai with a knife and he asked 
his wife Lilavatito cleanthe knife which 
was blood-stained, which Lilavati did. He 
then asked her to throw the knife into a 
gutter. She ihen helped her husband to 
wash: himself and-to clean his blood-stained 
clothes. The wall of the bedroom was 
also washed by them, as the wall was cover- 
ed with blood. On the direction of her hus- 
band, she heaped some articles bearing 
marks of: blood in the courtyard of the 
house and destroyed them by burning them. 
The body of Sundrabai was tied in a 
carpet and removed by the accused's father 
with the help of two of his se1vants to his 
country house six or seven miles away from 
Poona, and the body was buried in a pit 
sunk in one of the rooms in the countiy 
house, .. - F 
The accused, fearing that Lilavati might 
disclose the affair, confined her in ‘a room 
in his Poona house wherefrom she contrived 
to escape and on January 7, 1932, presented 
an application to a Magistrate detailing all 
she knew about the murder. When the 
aecused’s father learnt of the application, 
he caused the bones to be dug out of the pit 
and: thrown into a canal nearby. Subse- 
quently the police recovered the bones from 
the canal. 
-The accused was tried by a jury and at 
the -trial the servants were examined and 
the Judge warned the jury to treat them 
as accomplices and not to accept their 
evidence without independent corroboration. 
Lilavati’s evidence was also placed on the 
same footing. Thetrialended in the con- 
-vietion of. Ramchandra who was sentenced 
to transportation for life. 
the: accused, -two - learned -Judges of.. the 
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High Court while admitting the appeal, 
issusd a notice to the accused toshow cause 
why the sentence should not be enhanced.. 
Messrs, S.G, Velinkar and S, G. Patwars 
dhan, for the Accused. ae 
Mr. P. B. Shingne, for the Crown. 
Patkar, J.—/ His Lordship stated the facts 
of ‘the case, and proceeded]. The 
learned Counsel appearing on behalf of the 
accused has urged that there were mis- 
directions and non-directions on points of 
capital importance to the accused which 
vitiated the verdict of the jury. It is con- 
tended by Counsel on behalf of the appel- 
lant that as notice is given to show cause 
why the sentence should not be enhanced to 
that ofdeath, he is ehilihled to go into the 
evidence under sub-s. (6),s. 439 and that 
in showing cause why the sentence should 
not be enhanced, he is also entitled to 
show cause against the conviction. It 
is further urged that if the Court came 
to the conclusion that the accused was 
not guilty, he should be acquitted, but 
if the Court was not prepared to acquit the 
accused, he should not bs. convicted if the 
Court came to the conclusion that theré 
was a misdirection to the jury and the 
accused was entitled to a re-trial. On 
behalf of the Cown it was urged that there 
was no misdirection in the charge to the 
jury as. the conviction was right, but, in 
any event, if the Court did not accept the 
verdict, the accused was not entitled 
to an acquittal, but a re-trial must be 
ordered. Section 439, sub-s. (6), Criminal 
Procedure Code, runs as follows: <4 
“Notwithstanding anything contained in: this 
section, any convicted person to whom an opportunity 
has been given under sub-s, (2) of showing cause 
why his sentence should not be enbanced shall, in 


showing cause, be entitled also to show cause against 
his conviction.’ : 


The question is whether in showing 
cause against his conviction, subs. (2), 
s. 423, Criminal Procedure Code, would 
prevent the appellant from going into the 
evidence in the case. Sub-s. (2), s. 423 
says: 

“Nothing hereic contained shall authorize the 
Gourt to alter or reverse the verdict ofa jury, unless 
it is of opinion thet such verdict is erroneous owing 
to a misdirection by the Judge, or to a misunder- 
standing on the part of the jury ofthe law as laid down 
by him.” 

Even in a jury case where the Court 
comes to the conclusion that there are 
misdirections by the Judge, s. 537 lays 
down that no sentence by a Criminal Court 
shall be reversed on appeal or revision on 
account of any misdirection in any charge 
toa jury unless such misdirection has in 
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fact occasioned a failure of justice, It 
will be necessary for the Court to go into 
the facts and the evidence in order to con- 
Sider whether any verdict is erroneous 
or not on account of any misdirection or 
error of law and to determine whether the 
misdirection has occasioned a failure of 
justice. Ina jury case.the High Court has 
In several cases to go into questions 
.of fact ‘and has to appreciate the evidence 
for itself. In cases tried by a jury on a 
reference by the Judge under s. 307, 
Criminal Procedure Code or in cases of 
confirmation of sentence of death under 
5. 374, Criminal Procedure Code and in 
cases falling ‘under sub-s. (2), s. 418, 
Criminal Procedure Code, the High Court 
cai go into the facts and decide for itself 
whether the accused is guilty or innocent. 
Under s. 16°, Evidence Act: 

, The improper admission or rejection of evidence 
shall not be ground of itself for a rew trial or 
reversal of any deci ion in any caee, if it shall appear 
tothe Court before which such objection is raised 
that, independently of the evidence objected to and 
admitted, there was sufficient evidence to justify 
the decision, or that, if the’ rejected evidence had 


been received, it ought not to have varied the deci- 
sion.” 


In a case therefore of misdirection or 
‘admission of improper evidence the High 
Court can go into the facts and decide for 
itself whether the decision of the lower 
Court is right on the merits or whether the 
misdirection or the illegal admission of 
evidence has occasioned a failure of 
-Justice. In a case tried with the aid of 
jury, there was some difference of opinion 
as.to the course to be: followed when the 
Court came to the conclusion that there was 
a misdirection. It,was held in Wafadar Khan 
v. Queen-E'mpress (1), following the decision 
in the case of Makin v. Attorney-General 
for New South Wales (2), that the Appellate 
Court cannot go into the facts in such a 
case and that it would be tantamount to 
substituting the decision of the Appellate 
Court forthe verdict of the jury, which 
had an opportunity of seeing the demeanour 
.of the witnesses and weighing the evidence. 
The view is supported by the Allahabad 
High Court in Emperor v. Ikramuddin 
(3). But the view taken in the case of 
Wafadar Khan v. Queen-Empress (1) has 
been dissented from by this Court in Queen- 
Empress v. Ramchandra Govind (4), where 
it was held that s. 167, Evidence Act, ap- 

(1) 21 C955. : 

(2) (1394) A 057;63 LJ P O41; 583 P 1417 
Cox C O 704; 69 L T 778, 

(3) 39 Ind. Cas, 331; 39'A 348, 18-Cr. L J 491; 15 
AL J 205. ; 

(4) 19 B 749, 
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plied to criminal trials by jury and that 
when part of the evidence, which has been 
allowed to go to the jury, is found to be 
irrelevant and inadmissible, it is open ` 
to the High Court in appeal either: to 
uphold the verdict upon the remaining 


evidence on the record or to quash the 


verdict or to order a re-trial and that 
the law as settled in England by the 
decision in. The Queen v. Gibson (5), and | 
by the Privy Council in the case of.Makin 
v. Attorney General for New South Wales 
(2) with reference to the granting of new 
trials where evidence has been improper- 
ly admitted, does not apply to India. At 
p. 763 * it. was observed as follows: 

“ We have then to apply the test adopted from 
Queen v. Elahi Bux 6), by Warden and Sargent, JJ.. 
in Reg v Fattechand Vastachand (7)—whether if 


the case had been tried by a Judge and assessors, 
the Court would set aside the verdict,” ' i 


The view of the Madras High Court in 
Emperor v. Edward William Smither (8), 
is consistent with the view of ths Bombay 
High Court and it was held that it was 
not obligatory on the High Court to order 
further inquiry or re-trial and that the 
High Court could consider the evidence 
and if, after so doing, it formed the 
opinion that the evidence could not, in any 
proper view of the case, support a convic- 
tion, it would not alter or reverse the order’. 
of acquittal. The Calcutta High Court 
appears to have recently taken a view 
which is more in consonanze with the 
view of the Bombay High Court rather 
than with the view taken in the earlier 
decisions of that Court. In the case of 
Government of Bengal v. Santiram Mandal 
(9), it was held that there was nothing in 
the language of s. 428, sub-s. (1) (a), 
Criminal Procedure Code, to differentiate 
the way in which the powers of the Appel- 
late Court are to be exercised according 


‘agit is a jury trial or not and that the 


language of the section is wide enough to 
enable the Court to deal with the entire 
case on appeal against an order of acquit- 
bal, though in a jury trial and finally 
dispose of the same. 

I think therefore that in a case of trial 
by jury the Appellate Court has power in 


-the event of any misdirection or admission 


of inadmissible evidence either to convict 
(5) (1837) 13 Q BD 537. 
(6)5 WR Or.30; B L R Sup. Vol 459, 
(7)5BH CR &5 
(8) 26 M1. . ; 
(9) 127 Ind. Cas. 657; ATR 1930 Cal. 370; (1930) 
Or Oas. t34; 32 Or. L J 10; 58 O 96; Ind, Rul. (1930) 
Oak 865. Doe 


*Page of 69 L. T.—[Ed.] 
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or acquit, the accused according as the 
evidence is or is not sufficient for convic- 
tion; or where the facts have to -be deter- 
mined and the evidence isof such a 
character as to render it difficult to pro- 
nounce any opinion on its character without 
hearing the witnesses, a new trial may be 
ordered as in the case of Reg. v. Rama- 
swami Mudaliar (10). Inthe present case 
‘notice has been issued to show cause why 
the sentence should not be enhanced from 
transportation for life to that of death. It 
is undesirable that such a notice should 
be issued at the time of the admission of 
the appeal. It was held in Emperor v. 
“Mangal Narain (11) that when a case comes 
to the knowledge of the High Court by an 
appeal having been filed, it is not desirable, 
if the appeal is admitted, to issue a notice 
„atthe same. time on the accused, under 
s. 439, Oriminal Procedure Code, asking 
him to show cause why the sentence passed 
“upon him should not be enhanced. It was 
observed by Crump, J., as follows (p. 359*): 


. “It is likely to producean impression on the mind 
of an illiterate accused in jail, that it is proposed 
to enhance the sentence because he has appealed. 
Further, my own experience is that this practice 
‘is likely to lead to an inconvenient result because 


-it confounds two matters which should be kept 


consider whether notice 


separate." 

The Court must first of all deal with the 
appeal on the merits, and itis only after 
disposing of the appeal that it can 
to enhance the 
sentence should issue. It is observed in one 
of the judgments in the case of Emperor 
v. Jorahbai (12) that no hard and fast rule 
‘can be laid down.on this point, but if the 


appeal of an accused person against his 


5 


conviction and sentence has been dismissed 
and notice to enhance the sentence has 
been issued, the conviction is to be treated 
. as correct when another Bench of the Court 
considers the application for enhancement 
on the merits. The District Magistrate can 
move the Local Government to make an 
application for enhancement of sentence in 
an appropriate case. It is therefore neither 
necessary nor desirable for the High Court 
to issue a notice for enhancement of sent- 
ence at the time of admission of the appeal. 
It is however open to consider the question 
of enhancement of sentence after the ap- 
peal has been heard. In the present case 
as the notice has been issued. at the time 


(10.6 BHCR 47 Cr. 

(1) 87 Ind. Oas. 424; A I R 1925 Bom. 268; 26 Cr. 
L J 968; 49 B 450; 27 Bom L R 355 

(12) 97 . Ind. Oas. 805; A I'R 1996 Bom. 599; al Cr. 
-<L J 4173;-50 B 783; 28 Bom. L R 1051, 
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of the admission, I think the appellant is 
entitled on the evidence to show that he 
is innocent. If the conviction is not cor- 
rect on the evidence, the appellant will be 
entitled to an acquittal. If on the other. 
hand, the evidence is sufficient for con- 
viction, it is not necessary for the Court 
to send the case for re-trial even though 
there may be misdirection o admission 
of irrelevant evidence, as the Court can 
accept the verdict of the jury under 
s. 167, Evidence Act, unless the Court 
is of opinion that it is difficult to arrive 
at any conclusicn on the evidence and.that 
it 1s necessary or desirable that a re-trial 
should be “ ordered. (His Lordship 
dealt with the evidence and continued), 
With regard to Lilavati, it is urged that 
certain statements made by herin her 
deposition come within the prohibition.laid 
down in s. 122, Evidence Act. It is urged 
on behalf of the Crown that objection 
was taken only to the threat which was 
given by the accused in’ order to prevent 
her from giving out what the husband is 
alleged to have done to. the woman Sun- 
drabai. The learned Judge has made a 
note to the following effect : 

“Though it mighs not be permissible for a 
husband or wife to disclose the actual communi- 


cation, it is open to the husband or wife to state 
why he or she followed a particular course of conduct 


referring only to the effect produced on him or 
her by reason of any communication which it 
is not permissible to disclose because s. 122 


provides against disclosure of a ‘communication’ 
aad not against disclosure of effect of said com- 
munication,” 


With regard fo.the other statements as 
to asking Lilavati to wash the knife or to 
bring wateror to take the gunny bag and 
to pour kerosene oil over it or to give back 
the knife and take thé two bottles, one 


-half full and other empty, they amount 


to communications by: the accused which 
ought to bave been excluded under s. 122. 
It is urged on behalf of the Crown that 
no objection was taken to such questions 
in the lower Court. On the other hand, 
Counsel on behalf of the accused in cross- 
examination questioned Lilavati as to whe- 
ther her husband asked her whether she 
had thrown the knife into the mori and 
whether she had told him that she had 
thrown it into mori. It might be contend- 
ed that such communication might have 
accused, the 
as the question was 
asked in crossexamination on behalf of 
the accused. I think it would have been 
much better if the learned . Judge had 
excluded’ any direct question as ‘to the 


1934 


Conversation between the accused and his 
wife with regard to the several statements 
which have appeared in her evidence, and 
Lilavati should have been asked merely 
as to what she did in consequence of what 
she wastold by her husband instead of 


permitting her to state what her 
husband told, her in consequence 
of which she did a particular thing or 


refrained from doing a particular thing. 
Under s. 120, Evidence Act, the wife of 
an accused person is a competent witness, 
Under s. 122 the wife is not permitted 
to disclose any communication made by 
the husband during marriage unless the 
husband who made it consents. The pro- 
hibition is based on the groundthat the 
admission of such testimony is likely to 
disturb the peace of the family and weaken 
the feeling of mutual confidence, and, as 
‘observed in Nawab Howladar v. Emperor 
(13) rests on no. technicality that can be 
waived at will but is founded on a principle 
of high import which no Court is entitled 
to relax. The prohibition is not confined 
to cases where the communication sought 
to be given out in evidence is of a 
strictly confidential character, but the 
prohibition is extended to all communica- 
tions of whatever nature which pass 
between husband and wife. (His Lordship 
confirmed the conviction and sentence of the 
accused who was found guilty of murder, In 
_ the absence of direct evidence as to the cir- 
cumstances under which the offence was 
committed the sentence was not eahanced). 


Barlee, J.—The issuesin this, as in all 
murder cases, are~-/1) Is Sundrabai dead? 
and (2) Didthe appellant kill her? The 
Sessions Judge, concurring with .a majo- 
rity verdict, has answered both questions 
in the affirmative and we have to see 
whether there are any grounds for in- 
terference. Ordinarily, we would be able 
to interfere with the verdict of a jury 
only if it were shown to be erroneous owing 
to a misdirection’ by the Judge ortoa 
misunderstanding of the law. ‘This case 
“is exceptional. The appellant has been 
called on to show cause why he should 
not be hanged and has had the right to 
show cause against his conviction. That, 
it seemed to us,. means any cause, and 
we have heard the appeal. on the merits. 
‘We have to decide whether the conviction 
is bad because of a misdirection (and 


Pe 23 Ind, Qas, 511; 40-C 891; klo Or. L J 
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this includes a material non-direction or 
error of law), and, also, whéther- on the 
facts the appellant is entitle]. to an 
acquittal. Nevertheless, though the appel- 
lant has two strings to his bow, the opinion 
ofthe Judge and of the majority of- the 
jury is a very important factor in this 
case. And I shall therefore first consider 
the question whether the jury were misled 
by the charge so as to beable to estimate the 
value of their opinion. Two errors of law 
are alleged (pp. I to K). Ths first is that 
the learned Judge allowed the accused's 
wife to mention certain communication 
made to her by him: She deposed that 
she had met her ‘husband and-that he 
had ordered her to clean a knife and to 
burn a gunny. bag’ and so forth. I very 
much doubt whether such arders, unac- 
companied by: any explanation .or - state- 
ment,can beclassed as communications 
within the scope of s. 122, Evidence Act. 
In any case her-statement amounted to 
no more than this, that in consequence 
of certain directions she had done certain 
acts and the accused was in no way 
prejudiced by the form in which she put her 
answers. . i 
The other complaint- 
that, when the 


t- amounts to this 
Publie Prosecutor refused 


' to call Sakharam the Judge should -have 


called him as a Court witness. Learned 
Counsel bases his argument on the Oalcutta 
case of Ram Ranjan Roy v. Emperor (14) 
where the Court stigmatized the -conduct 
of the prosecution as unfair inasmuch as 
cerlain eye-witnesses had been kept: back. 
The remarks cannot apply to the-present 
case. Sakharam was a _ servant of the 
accused's family. He was called. by. the 
police, because Chima had implicated 
him and he refused to make a state- 
ment. Moreover, it must have been ap- 
parent to the learned Judge from the 
conduct of the defence thatthe accused 
expected that he would favour the defence. 
In these circumstances Lam of opinion that 
the Judge was right when he refused to 
call him. It would have been most unfair 
to give the defence an opportunity of 
cross-examining a favourable witness, 
whilst preserving the right of-reply.: A 
trial must be conducted fairly, but that 
means that the Court must be fair to 
This is a stronger case than 
that of Emperor v. Vasudeo Gogte (15), for 

(14) 27 Ind, Oas. 554; 42 C 422;-16 @r, L J170; 19 
OW N 28, : 

(15) 188 Ind. Cas. 503; A. I R 1932 Bom. 279: 


(1932) Or, Cay. 391; 33 Or. LJ 613; 56° B 434; 34 
Bom, LR 571; Lud, Rul, (1952) Bom, 888, 


- -r 


the purposes of this report.—[ Ed | : 
re Ne. 
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the witness whom Gogte’s Advocate 


“wanted the Public Prosecutor or the Court 


to call -was not likely to favour 


the defence. 
Note—The rest of the fjudgment is not material for 


Appeal dismissed. 


ca LAHORE HIGH COURT 
Second Civil Appeal No. 1350 of 1933 
l January 29, 1934 

2. | HILTON, J. 

-© MOHAMMAD DIN - PLAINTIEF — 
| APPELLANT 

Versus 

SARDARA AND oTHERS—~ DEFENDANTS 

i ` — RESPONDENTS 
Evidence Act (I of 1812', s. 9l— Document of 

lease compulsorily registrable but net registered— 


Whether admissible— Relationship of parties deter- 
mined by terms of lease and ‘embodied therein— 


Oral evidence to prove relationship—Admissibility 


of 


ù 


By a document purporting to be an agreement the 
defendants agreed to vacate by a ‘certain date the 
house in which they were then living and to, con- 
struct their building on another part of the land. 
As regards the site, they agreed to vacate half of it 
and on account ofthis relinquishment of half the 
land they -agreed to pay rent of Rs.2 per annum 


< instead of Bs 4 fer annum which they had pre- 


viously been paying. ‘hey further stipulated that 
in the event of their not making the above changes 
by that date, the plaintiff should havethe right to 
eject them. The document was not registered ; 
Held, that the document was not admissible in 
eviderce for want of registration Satyesh Chunder 
Sircar v. Dhunpal Singh (1) and Obat Goundan v 
Ramalinga Ayyar (2), distinguished: . 
Held, also, that since the relationship of the parties 
was determined by the .terms of the lease and 
these were embodied inthe above-mentioned docu- 
ment, -oral evidence to prove those terms was barred 
by s 91 of the Evidence Act. | 
S. C.. A. from the decree of the Senior 


Subordinate Judge, Lahore, dated July 26, 


1933, reversing that of the Additional 
Subordinate Judge, Fourth Class, Kasur, 
dated January 16,1933. 7 

Mr. Basant Krishan, for the Apellant. 

My. Sultan Ali, for the Respondents. 

Judgment.—Muhammad Din, plaint- 

iff, obtained a decree from the tral Court 
for the ejectment of the three defendants 
from certain house property on the strength 
ofa document dated June 27, 1931. The 
lower Appellate Court has held that this 
document was .not admissible in evidence 
as it had not heen. registered, though com- 
pulsorily registrable, and he has dismissed 
the suit of the plaintiff who now prefers 
this second appeal. - fe a 

The decision of the lower Appellate 
Court appears to be correct. The document 
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in question purports to be an agreement by 


which the defendants agreed to vacate 
by the month of Maghar the houses 
in which they were then  ilving 


and to construct their building on another 
part of the land. As regards the site, they 
agreed to vacate half of it and on account 
of this relinquishment of half the land 
they agreed to pay rent of Rs. 2 per annum 
instead of Rs. 4 per annum which they had 
previously been paying. “They ‘further 
stipula'ecd that in the event of their not 
making the above changes by the month of 
Maghar, Muhammad Din should have the 
right to eject them. l i 

Counsel for thè appellant relied on 
Satyesh Chunder Sircar v. Dhunpal Singh 
(1) and Obat Gounden v. Ramalinga Ayyar 
(2) and these authorities might have been 
applicable if ths agreemént had merely . 
varied the amount of rent payable by 
releasing a portion of it and had not also 
prescribed changes in the manner of hold- 
ing the property and the terms on which 
ejectment could be nad. As itis they are 
distinguishable on these points. I, there- 
fore, agree that the document is not admis- 
sible in evidence for want of registra- 
tion. | 

It was next contended that the lower 
Appellate Court should have believed the. 
oral evidence called to prove the relation- 
ship of the parties, but since the relationship 
of the parties was determined by the terms 
of the lease and these were embodied in 
the -above-mentioned document, oral 
evidence to prove those terms is-barred by 
s. 91 of the Evidence Act. 

Thus the appeal fails and is dismissed 
with ċosts. 

N ; Appeal dismissed. 


0) 24 C 20. 
(2) 22 M 217 
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_ CALCUTTA HIGH COURT 
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MUKERJI anD 8. K. GHOSE, JJ. 
HIRALAL DAS AND OTHERS—ACCUSED 
— PETITIONERS 
teTsus 
KMPEROR-- Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 196-A, 
195—Duty of Magistrate under s. 196-A—Question as 
to whether consent should be given—How to be deter- 
mined—Magistrate excmining police chalan to make 
order under cl 2, s, 195 A—Whether becomes dis. 
qualified to try case 
A PADS servant who, or a Court which, makes a 
complaint under. s. 195, Oriminal Procedure Oode, 
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can on no account be allowed to take apart in holding 
the trial of the case which is started on the basis of 
such co.nplaint, Butthe consent that is necessary 
for the purpose of cl.(2) of s. 193.A has to'be 
obtained only to ensure that a charge of conspiracy 
is not launched in respect of a „conspiracy which is 
not of a sulficiently serious nature, or in other words. 
to savean accused person from unnecessary harrass- 
ment. To determuie whether consent should..be 
given, what the Magistrate is to see is not whether 
the allegations made on behalf of the prosecution 
are trué but whetherif the allegations are true 
tHey would make-out acase of such nature as would 
require a'trial on a charge of conspiracy in: the 
interest of public justice. Where a Magistrate has 
done nothing beyond what is necessary for the pur- 
pose cf making an order under ‘the above clause, it 
cannot be said that by reason of the. fact that he 
‘has made the order,‘he.has done something which 
makes it. expedient for the ends, of justice: that the 
case should not be tried by him. d 
the 


Mr. -Sures Chandra Talugdar, ‘for 
Tetiticoners, `; 

Judgment. — Wher wé heard this appli- 
cation on the 22nd instant we were of opinion 
that no allegation contained in any of the 
paragraphs of the “petition othér’ than 


para. 10. would justify us ‘In ‘making’ an * 


order “for transfer and we’ asked for an 
explanation from the learned’ Magistrate, as 
to what exactly “he had done ‘in connection 
with the proceedings relating to s. 196 A, 


which is the matter referred ‘to in para. 10. 


We have now received the explanation. It 
seems to us plain that in order to issue a 
Rule in this éase for its ‘transfer, we sball 
have to hold either that the learned Magis- 
trate is disqualified from trying it in view 


of 6. 556, ‘Criminal broceduré Code or one ` 


or other of the ‘grounds mentioned in in’s. 526, 
Criminal Procedure Code, exists “Which 
would require such a transfer; So far ‘as 
s. 556, Criminal Procedure “Code, is con- 
cerned, it cannot be said, and indeed it 
has not been said by Mr. T ‘aluqdar who has 
argued’ the case of the petitioners with 
great ability and insistence, that any dis- 
qualification has resulted from the consent 
which the learned Magistrate has given 
to the initiation of the proceedings i in accord- 
ance with cl. (2) of s. 196 A of the Code. 
Mr. Talugdar has contended that it is, on. 
the whole, desirable, having regard to the 
fact that the learned Magistrate has to 
examine the papers of the case before 
granting his consent, that some Magistrate 
other than- he should try the case. Now, 
the order consenting to the initiation of 
proceedings made under cl. (2) of s. 196 A, 
stands on a very different footing from a 
complaint made under s. 195, Criminal 
Procedure Code. A public servant who, 
or a Court which, makes a complaint under 
g. 195, Oriminal Procedure Code, can on no 
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account -be.-allowed.to takepart in holding 
the {rial ofthe case which? is started::cn: ‘the 
basis of 5uch “complaint. But’ the consent 
that j is nec: Sary for ihe - purpose . of. Cl. 502 ) 
of è: 196 A has: to be obtained only to ensure 


that ‘a-charge of corispiracy’ is not launched 


in respect of a conspiracy which is not ‘of a 
sufficiently, Serious nature, or in other words 
tosaye am accused .person«from unneces- 
sary harrassment. To determine whether 


“tongent should’ be given. what the, Magis- 


tiate is tó ség is not whether the allegations 
made on behalf of the prosecution are true 
but whether if the allegations are true 
théy would make ‘out-‘a case of such a 
nature as would require “a trial on a charge 
of conspiracy- in the’ interest of public 
justice. It is not suggested that thé learn- 

ed -Magistrate has doné anything ‘beyond 
what is necessary for the purpose’ of mak- 
‘ing “an order under thé clause aforesaid. 
In fact, he has done no more than examined 
the police Chalan. “To hold-under-such cir- 
ctimstances that the Magistrate, by“ reason 


- of- the fact’ that he has-made' the order, “has 


done‘something -which makes ‘it expedient 
for the ends of justice that the ‘case should 
not be ad ‘by him is, in our opinion 
impossible: - : ab. 
“oa our opinion, therefore; the application 
fought not to: pe: ‘granted. Tt is accordingly 
rejected. i 


N: a. | Application rejected. 
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“CALCUTTA HIGH COURT. k 
“ Oriminal Revision No.’1221 of 1933" 

- February 2, 1934 i 

MUKERJI AND S. K. GBos B, Jd: 

BOLAI CHANDRA KHERA 

-© — ÅCOUSED — PETITIONER 


Versus ` 
BISHNU BEJOY SRIMANI— 


CoMPLAINANT—O PrOSITE PARTY < 

` Penal Code (Act XLV of lt60;, s. 408—Onus. in 

criminal cases always on prosecution- - Charge of eri- 

minal breach of trust in respect of amounts ċòllected- 

as complainants gumashta—Nature of proof to be 

case— Whe- 
ther bound to establish case by evidence. 

In criminal cases the onus remains always on the 
prosecution to prove itscase in its entirety and it does 
not change merely because the pros:cution has suc- 
ceeded in provingone part of its case. All the 
elements making up the offence have to be proved 
by the prosecution. 

W here the accused was charged with criminal breach 
of trust in respect of certain sums which he had col- 
lected as the gumashta in the complainant’ 5 estate: 

Held, that in order to establish in the affirmative. 
that the accused had committed criminal breach of. 
trust in respect of these amounts, the prosecution 


£60 
had to give evidence as regards the actual precedure 
that used to, be adopted by the accused 
purposeof paying ih such realizations ashe used to 
.. Wake and for that purposeit was necessary for the 
. Frosecution to -go into details, to produce and 


a prove not merely the pucca books of the estate ard 


: Challans which had been proved, for,the purpose of 
Showing that asum of money was deposited by 
the accused, but the entire book cf challans in order to 
prove- that noother amounts were neither in fact 
paid nor could possibly have been paid by the 
accused. oS 

Held, also that whenthe accused set up a defi- 
nite.case of having made the payments, it was not 
for-him to establish that case by oral or documentary 
evidence. _-:. 


“Messrs. K. N. Chaudhury and Hiralal 
Ganguly, for ihe Petitioner. 


Mr. Probodh Chandra Chatterjee, for the 


Opposite party. | 
Judgment.—We are of opinion that the 

case has been dealt with by the learned 
Magistrate from an entirely erroneous point 
of view. 4 

. The prosecution case was that out of a 
gross amount of Rs. 2,500 and odd which 
the accused had collected asthe gumashta 
in the complainant’s estate,a sum of 
Rs. 1,905 and odd only was credited by him 
tothe sherishta of the estate and the pro- 
secution put forward three ‘items, namely 
Rs. 75, Rs. 31-6-U and Rs. 18-9-6 making up 
a total, of Rs. 124-16-6 asthe sum in res- 
pect of which criminal breach of trust had 
been committed by the accused. The learn- 
ed Magistrate in two places in his judgment 
and also in the explanation which he has 
submitted in answerto this Rule has indi- 
cated very definitely “that he has dealt with 
the case on the footing that once the prose- 
cution stcceéded in proving that the ac- 
cused had collected the’said three items of 
money, it was for him lo prove that he had 
paid those amounts into the Complainant's 
sherishta. At one place in his judgment he 
has said: l 

“The accused says he paid the amounts du'y into 
the sherista but has not adduced any evidence to 
prove this payment.” 

` Again at another place in his judgment 
hehas said: `. 


. “He (the accused) has 
onus.” 


In the explanation ` also the learned 
Magistrate has emphasised the fact that 
the accused.had failed to-prove the pay- 
ments either - by any witnessor -by docu- 
mentary evidence. It is settled law that 
the, onus remains always on the prosecu- 


tion to prove its case: in its entirety and il. 


does not change merely because: the prose- 
cution has succeeded in proving one part of 
its case. “All the elements making up the 
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offence havetobe proved by the prosecu- 
tioj. In order to establish in the affirma- 
tive that the accused had committed cri- 
minal breach of trust in respect of these 
amounts. the prosecution had to give evid- 
ence as regards the actual procedure that 
used to be adopied bythe accused for the 
purpose of paying in such realizations as 
he usedto make and for that purpose it 
was necessary for the prosecutiontogo into 
details to produca and prove not merely 
the pucca books of the estate which had 
been produced inthis case and the four 
challans which had been proved for the 


- purpose of showing that the sum of Rs. 1,900 


and odd was deposited by the accused, but 
the entire book of challans in order to prove 
thatno other amounts were neither in fact 
paidnor could possibly have been paid 
by the accused (paid into the sherista). 


. The case has not been tried from that point 


of view and presumably for the reason that 
the learned Magistrate as also perhaps - 
those who are in charge of the prosecution: . 
were of opinion that when the accused set 
up adefinite case of having made the 
payment it was for him to establish that 
case by oral or documentary evidence. 
There is a further mistake which appears 
to have been made with reference to the 
evidence of the defence witness No. 3. In 
the explanation which the learnéd Magis:./° 
rate has submitted as also in his judg- > 
ment he hassaid that that witness admit. 
ted that the accused used to keep duplicaie .- 
challatis of amounts paid in the sherista 
and the learned’ Magistrate has also refer- 
red tothe fact that noné of such challans 
is forthcoming. Presumably, hé thought 
that when’ such was the practice non-pro- 
duction of the duplicate challans by the ac- -` 
cused was a fact which would give rise to 
aninfcrence adverse to the accused. On 
an examination of the record of the case, 
however, it appeais‘that D. W. No. 3 ‘said 
ihat during the time he, that is to say, the 
witness was the khajanchi, he, that is to say. 
the witnéss,used to keep with him one dupli- 
cate of the challan. Onthe materials such 
as they are before us it isnot possible to 
say that a case ozcriminal breach of trust 
has been proved as against the accused. 


' We accordingly make the Rule absolutes: .: 
set aside the conviction of the accused under. 
s. 408, Indian Penal Code, and also the sen-;. _- 


tence passed on him. He will be acquitted’ -> 
and released from his bail. a 
Ne ; Order accordingly. 
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Second Civil Appeal No. 33-B of 1931 
December 21, 1933 
NIYOGI AND STAPLES, A. J. Cs. 

Suri GUPINATH MAHARAJ 
SANSTHAN—PLaINTIFF—APPELLANT 
VETSUS 
MOTI- DEFENpANT— RESPONDENT 
` Evidence Act (I of 1872), s. (O0—Presumption as 
to due execution and altestation— Whether applies to 
true coptes of the original document - Interpreta- 
tion of Statutes—-Intention of Legislature— Limitation 
Act (IX of 1908), Sch. I, Arts 144, 139— Tenancy 
at sufferance—Heritability of—Son of the tenant, 
tf.a trespasser—Limitation against landlord, when 

beginsto run. “ 

The presumption arising under s. 90 of the 
Evidence Act asto the due execution and attesta- 
tion of a document 30 years old is equally applic- 
able to the copies asto the originals when the copy 
is proved to be a true copy of the original, 
Shripuja v. Kanhaya Lal (1), overruled. [p. £64 
col. 1.] 
` [Oase law discussed. ] 

Courts are bound to [give effect to the plain 
language of a- statute, but in determining the 
‘meaning of the language used by the legislature in 
‘any particular passage that-. intention must be 
presumed to bethe true one which appearsto be 
most in accord with the convenience, reason, justice 
and legal principles, 

Per Niyogi, A. J. C—Whatever possessory rights 
a tenant-at-sufferance may have against a rank 
trespasser, ib cannot be claimed that the “tenancy- 
.at-sufferance ™ is heritable. The son of sucha 
tenant cannot In any event style himself as a tenant 
-holding over. His position isnothing better than 
that of a trespasser. His possession would, there- 
‘fore, be clearly adverse tothe owner of the land 
“and; would ripen into a prescriptive title so as to 
-extinguish the plaintiff's title. Vadepalli Nara- 
simham v. Dronamraju Seetharamamurthy (19), 
relied on. [p 54, col. 2 | ar 

Limitation begins to run against the. landlord 
‘from the date when by efflux of time the tenancy 
comes to anend Chandri v.. Daji Bhau (l4 , Pusa 
Mal v. Makdum Bakhsh i15), Bisheshwar Nath v. 
Kundan (16) and Purushotam v. Vishnu (17), relied 
“on. (ibid.] | é : 

" §.C. A. against a decree of the Third 
Additional District Judge, Amraoti in ©. A. 
‘No. -2252 of 1930, decided on October 6, 

1930, arising ‘out of C. 6. No. 110 of 

: 1929, in the Court of the Sub-Judge, 

- Second Class, Ellichpur, dated March 18, 
1930. ' 


Order of Reference. 


: Niyogi, A. J. ©.—This appeal arises out ` 
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The defendant having declined to deliver 
possession on admission made by the’ 
plaintiff, the suit has “been brought for a 
declaration of plaintiff's ownership and to 
recover possession. The. defendant denied! 
Kisanlal’s title and set up an independent 
title in himself, claimed the field as his’ 
ancestral property and urged that the 
plaintiff's suit was barred by his adverse 
possession for over 12 years. The Court 
of first instance found that Kisan was the 
original owner and that he gifted the 
field tothe plaintiff, and that the plaintiff's 
claim was not barred by adverse possession 
as’ pleaded by the defendant. The -lower 
Appellate Court took-a contrary view and 
dismissed the plaintiff's suit. 

The important question which arose for 
determination in the lower Appellate Court 
was whether a certified -copy- of a regis- 
tered sale deed dated April 21, 1893, 
standing in favour of Kisanlal’s father 
Sheochand could be admitted under s. 90 
of the Indian Evidence Act as proving 
the due execution of that document which 
was more than 30 years old. The lower 


‘Appellate Court following the view taken 


in Shripuja v. Kanhaya Lal (1) held that 
the presumption arising-under s. 90 of the 
Indian Evidence Act, was not applica- 
ble to a copy of the document sought to be 
proved. 

The view taken in Shripujav. Kanhaya 
Lal (1) does not „appear, to me to be sound. 
The word ‘document’. used.in.s. 90 must 
be given extended meaning so as to-in- 
clude a true copy of the document. Under 
s. 65 of the Indian Evidence Act, ‘the 
contents of the original document can be 
proved by secondary evidence, which in 
the case of a registered document. is a 
certified copy of such document. Any.copy 
which is capable of being admitted under 
s. 65 of the Indian Evidence .Act, must be 
deemed to take the place of the original 
document. Once it-is admitted, it must 


-have all the force and effect of the original 
document. It must, therefore follow ‘that 
“the certified copies or true copies must 


be taken to fall within the ambit ofs. 90 
of the Indian Evidence Act. A 
The views expressed by. the other High 


:.0f a suit filed by the appellant for recover- 
“ing possession of a field Survey No. 48-2 of 
* Mouza Rajna, Taluq Ellichpur. The 
-plaintifs allegation was that Kisanlal, 
-the owner, gifted it tohim on January 18, 

1927. Na ae ae Bae after terutno (2), Bhabani Nath Roy v. Purna 
‘him the defendant, cultivated the field as. À 947-15 N L R 192, 

lessees of Kisanlal from 1905 - onwards. g ages 6 O L R19, idi 


1417—71 & 72 


Courts in India as well as by their Lord- 
ships of the Privy Council are directly 
contrary to that laid down in Shripuja v. 
Kanhaya Lal (1). I may referto Khetter 
Chunder Mookerjee v. Khetter Paul Sree- 


t 
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Chandra Sarkar (3), Dwarka Singh v. 
Ramanand Upadhia (4), Subrahmanya 
Sumayajulu v. Seethayya- (5), Nanu Nair 
v. Ashta Moorthi Nambudripad (6), Seshadri 
Reddiv. Subramania Atyar (7), Brij-Kishore 
v. Bent Pershad (8), Ishri Pershad Singh v. 
Lali Jas Kunwar (9) and Seethayya v. 
Subramanya Somayajulu (10): 

Asthis is a question cf great import- 
ance and of constant recurrence, it is 
desirable that it should be settled by an 
authoritative pronouncement by a Bench 
of this Court. I, therefore, refer the fol- 
lowing question for consideration by the 
Bench : 


“Whether the presumption arising under s. 90, 
Indian Evidence Act, with regard to genuineness 
of documents 30 years old arises in the case of 
copies as in that of originals, when the copy is 
proved to bea true copy of the original.” 


Mr. M. R. Bobde, for the Appellant. 
Mr. P. V. Dikshit, for the Respondent. | 
Opinion 

Niyogi and Staples, A. J. Cs. —The 
question which has been referred to this 
Bench for consideration is-as follows:— 

“Whether the presumption arising under s. 90, 
Indian Evidence Act, with regard to genuineness of 
documents 30 years old arises in the case of copies 
asin that of originals, when the copy is proved to 
be a true copy of the original.” 

For the purpose of clearness the question 
may be recast as follows: 

“Whether the presumption arising under s. 90, 
“Indian Evidence Act, as to the due execution and 
attestation of documenta 30 years old arises in the 
case of copies as in that of originals, when the 
copy is proved to be atrue copy of the original.” 
In Shripuja v. Kanhaya Lal (1), it was 
held that there can be no such presumpticn 
unless the original document itself is pro- 
duced before the Court invited to make 
the presumption. That decision lays down 
that the presumption unders. 90 can only 
be made. when the original document is 
produced but that it cannot apply to a 
document which is proved or admitted to 
bea true copy of the original, even when 


(3) 61 Ind. Cas 818: 330 L J 332;25 CW N 
308 


(4) 51 Ind. Cas 275; 41 A 592; 17 AL J711;1U 
P LR (A; 8l. 

| (5) 70 Ind. Cas. 729; 46 M 99; 16 L W 462; (1922) M 
WN 614; 3LMLT 317; A 1R1923 Mad. 1 


(FB). 

6) 29 Ind, Cas. 36; 29 M L I 7I9;9 LW 
09. 

(7) 74 Ind an 35; A IR 1923 Mad. 163; 16 L W 
83 ;32M LT8& 

(3) 121 Ind. Cas 273; A I R 1929 Oudh 483;60 W 
N 88: Ind Rul. (1930) Oudh 48; 5 Luck, 424, 

(9) 22 A 294, . 

(10) 117 Ind. Cas, 507; 52 M 453; ATR 1929 PO 
115; 330 W N 578; 29L W +04; 31 Bom L R 756; 


49 O L J 566; 56M LJ 730; (1929) M W N 553; 561A 
146 (PO). 
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the copy is admissible by jèason of the 
loss or destruction of the original document. 
In the great mass of judicial decisions of 
the various High Courts in India, the view 
taken in Shripuja v. Kanhaya Lal (l) 
stands pretty vell alone. In Khetter 
Chunder Mookerjee v. Khetter Paul Sree- 
terutno (2), Bhabant Nath Roy v. Purna 
Chandra Sarkar (3), Dwarka Singh v. 
Ramanand Upadhia (4), Subrahmanya 
Somayajulu v. Seethayya (5), Nanu Nair v. 
Ashta Moorthi Nambudripad (6), Ishri 
Prashad Singh v. Lalli Jas Kunwar (9), 
Seshadri Reddi v. Subramania Aiyar (T) 
and Brij Kishore v. Beni Pershad (8) 
the Courts were all agreed that the pre- 
sumption under s. 90 ofthe Indian Evi- 
dence Act, as to the due execution and 
attestation of a document which is proved 
to be more than 80 years old is applicable 
as much to the true copies as to the original 
documents. The principle on which Stanyon, 
A.J. C., based his decision was twofold : 

“D That in interpreting the statute law in 
British India the Courts must give effect to the 
plain language employed by the legislature, even 
if it conflicts with what they conceive tobe the 
policy or the intention of the law: and 

(2) That while the law of ev dence is designed 
to render the utmcst assistance in the discovery of 
truth, it does not releve, against the necessity of 


giving legal proof, any party who may be unable to 
adduce evidence,” 


The learned Judge laid emphasis on the 
words “produced from any custody which 
the Court in the particular case considers 
proper” and interred tbat the section con- 
templated whet is called real evidence, 
namely, that of which the tribunal itself 
is an original ,percipient witness. No doubt 
the law requires the production of the 
original document as that is the primary 
and best evicence but it also provides 
for the proof of the contents of a docu- 
ment when by reason of loss, destruction 
or any other cause recognised by law as 
sufficient to enable the party to produce 
secondary evidence the original is not 
available for preduction before the Court, 
If itis necessary for the Judge to see for 
himselfthe appearance of the document, 
its paper, ink, phraseology, handwriting 
and o:her things in the -case of a document 
more than 80 years old, it ought to be 
equally necessary in the case of a docu- 
ment less than 30 years old. Nevertheless 
the law permits the contents of the docu- 
ment to be proved by its copy or even 
verbal testimony of persons who saw and 
read the original. The production of the 
original cannct, therefore, be regarded as 
vital in the application of s. 90. -It cannot 
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be gainsaid that the Courts are bound to 
give effect to the plain language of a 
Statute, but it must be borne in mind that 
in determining the meaning of the langu- 
age used by the legislature in any 
particular passage that inten.ion must be 
Presumed to be the true one which ap- 
pears to be most in accord with the con- 
venience, reason, justice and legal princi- 
ples; see Maxwells Interpretation of 
Statutes, 1929, p. 146. Stanyon, A. J. ©., 
himself concedes that the literal interpret- 
ation is prone to lead to injustice, but he 


was not prepared to follow the course taken. 


by other Judges so to construe the section 
asto make it consistent with truth and 
justice in its application to particular 
cases. The injustice which would result 
from the rigorous interpretation of that 
section is well pointed out in Dwarka 
Singh v. Ramanand Upadhia (4), by way of 
illustration how fraud could be committed 
by a mortgagee withholding the original 
mortgage deed and defeating the claim 
for redemption of a mortgage more than 
30 years old. Apartfrom this case which 
can be met by s.89 of the Evidence Act, 
an obvious injustice 1s bound to arise in 
numerous cases where the party is required 
to prove a chain of titles in which a docu- 
ment 3J years’ old may be an indispensable 
link. The great stress laid by Stanyon, 
A.J. 0, on the advantage of the Judge 
seeing for himself the appearance of the 
document was for the purpose of enabling 
him to satisfy himself about the antiquity 
of the document. One fails to see what 
difference it would make if the antiquity 
is established by the production of the 
true copy itself. 

Turning to the examination of the ter- 
minology of s. 90, it would appear that the 
section only speaks of any document. It 
nowhere says that the document must not 
be a copy. It no doubt lays down two 
conditions that it must purport or be 
proved to be 30 years old and that it should 
be produced from proper custody. .Unless 
the party desires to prove the handwriting, 
there is no merit in producing the original. 
The due execution and attestation are 
capable of being proved even in the 
absence of the original document as they 
“are done when itis proved to have been 
Jost or destroyed. For the proper construc- 
tion of the word “document” used in s. 90, 
one must turn to ss. 62 to 65. Section 64 
says that the documents must be proved 
by primary evidence. Section 62 defines 
primary evidence as the production of the 
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‘copy of a ‘copy as was 
Stanyon, A.J.C.,in Shripuja v. Kanhaya 
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document itself for the inspection of the 
Court. Thens. 65 deals with cases where 
secondary evidence may be* given of the 
contents of a document. The secondary 
evidence ofa document: is defined in s. 63 
as meaning copies private or certified or oral 
accounts of the contents of a document... 
Now when the original document is prov- 
ed to be lost or destroyed its true copy 1s 
held sufficient toprove the contents of the 
document. The copy must be regarded as 
faithfully representing the contents of the 
original, and for probative purposes 1t. 
stands as good as the original. In Subrah- 
manya Somayajulu v. Seethayya (9), a copy 
made in 1858 of a grant inthe Telugu langu- 
age made in 1689, was produced. That 
copy wassigned by the predecessors-1n-title 
of the party against whom the document was 
intended to be proved withthe endorsement 
to the effect that they retained the originals 
and copieshad been filed. The Madras 
High Court held that the copy came from 
proper custody and that it was proved to 
be atrue copy of the original. On this 
material that Court applied the presump- 
tion of s. 90 to the original and held that. 
the original grant was duly executed. The 
case went up to the Privy Council See- 
thayya v. Subramanya Somayajula (10) and 
their Lordships of the Privy Council agreed 
with the High Court that the document was 
admissible as evidence of the terms of the 
lost original and appliéd the presumption 
of s. 90 and held that the document must be 


‘yegarded as secondary evidence of the terms 


of the original grant andthat the : Court 
“must proceed upon the footing that the ex- 
press terms ofthe original written grant 
were before it.” This means that .when a 
copy which is produced isprovedto be a 
true copy it must be treated as if it were 
the original. 

In cases of registered documents no serious 
difficulty arises- in the application of the 
presumption of s. 90 tothe certified copies 
which are produced. Section 63 of the Evi- 
dence Act permits the proof of the contents 
of original documents by the production of 
certified copies. A certified copy is not a 
was supposed ‘by 


Lal (1). Unders. 74 (2) public records 
kept in British India of priva:e documents 
are public documents. Unders. 92 (1) (c) 
of the Registration Act every document ad- 
mitted to registration is required to be copied 
in a prescribed book. The copy so made in 
the Registration Office becomes a public 
document, Thiscopyif produced before 
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the Court must be regarded a8 one coming 
from proper custody and the presumption 
under s. 90 can be easily applied to such 
a document, particularly in view of the ad- 
mission of execution endorsed by a public 
officer. But the Evidence Act permits this 
document to be proved by its certified copy. 
It must, therefore, follow. that the certified 
copy is “the document” produced from 
proper custody which proves the contents 
and takes the place of the original docu- 
ment when it is proved to be lost or de- 
stroyed. 

The presumption embodied in s. 90 is 
only a rebuttable presumption. It is en- 
tirely at the discretion of the Court to 
apply the presumption. It is not obliga- 
tory on theCourt as inthe cases contemp- 
lated in ss. 79, 80, 81, 82, 83, 84, 85, and 89. 
The Court will of course be guided by other 
evidence on record in applying these .sec- 
tionsto a copy of a particularly ancient 
document produced before it. 

For the foregoing reasons we are of opin- 
ion that the presumption arising under 8. 90 
of the Evidence Act as to the due execution 
and attestation of a document 30 years old 
is equally applicable to the copies as to the 
originals when the copy is proved to be a 
true copy of the original. 

By the Court. - It is unnecessary to reite- 
gate the facts of the case. In view cf the 
opinion recorded by the Bench, the pre- 
sumption under s. 90, Indian Evidence Act, 
as to the due execution and attestation of 
the sale deed dated April 21, 1893, a cer- 
tified copy of which is filed on record as 
Ex. P-1], must be made. That was a sale 
in favour of Kisanlal,-who was plaintiff's 
donor. The plaintiff’s title tothe land must, 
therefore, be deemed to have keen proved. 

The question then which survives for de- 
cision is whether the suit is within 
limitation. Ithas been proved that under 
a patta dated June 4, 1905, Chiwa defend- 
ant’s father cultivated the land as a lessee. 
The plaintiff's plea that he had granted a 
-fresh lease to Chiwa has been held to be 
disproved. Chiwa died in 1912. His posses- 
‘sion since the expiration of the lease in 1910 
was that of a tenant holding over. 
“His son Moti (the defendant) has been con- 
tinuously in possession since 1912. The 
plaintitl filed the suit out of which this ap- 
peal arises on March 1, 1929. Applying 
Art. 139 of che first schedule to the Indian 
Limitation Act, the lower Appellate Court 

. held that the suit was barred by time. 

On behalf ofthe appellant it is urged 
that Art. 139 has no applicability. The 
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contention is that thé tenancy was not 
determined after the expiraticn of the five 
rears’ lease in 1910. It may be conceded 
that the Transfer of Property Act does not 
in terms apply to agricultural leases. 
Nevertheless the Act contains an exposition 
of the general law applicable to leases and 
the principles underlying the relevant Sec* 
tions have been applied to agricultural 
leases: See Bapu v. Maruti (11), è heoramv. 
Abdal Wahid Khan ( 2) and Seth Narayan- 
das v. Krishnarao (18). Section 111 (a), 
Transfer of Property Act, provides that a 
lease determines by efflux of time limited by 
the agreement. Chiwa’s possession a8 4 
lessee must, therefore, be treated as having 
come to an end in 1910. But itis contend- 
ed forthe appellant that his possession 
after 1910 would be not that of a trespasser 
but that of a tenant at sufferance. Whether 
he is one or the other, the fact cannot be 
disputed that the tenancy terminated in 1910 
which is the datematerial for Art. 139. 
The question is now seltled beyond contro- 
versy that the limitation begins to run 
against the landlord from the date when by 
efflux of tie tenancy comes to an end: 
See Chandri v. Daji Bhau (14), Pusa 
Mal y. Makdum Bakhsh (19), Bisheshwar 
Nath v. Kundan ( 6) and Purushotam v. 
Vishnu (17). Their Lordships of the Privy 
Council also have virtually affirmed the 
correctness of the viewtaken in Chandri 
v. Daji Bhau (14): See Bhagwan Ramanuj 
v. Ram Krishna Bose (18). 


In any case, Chiwa having died in 1912, 
the land passed into the possession of his 
son, Moti. Could he be also regarded as a 
tenant-at-sifferance? He cannot be. 
Whatever possessory rights a- tenant-at- 
sufference may have against a rank ires- 
passer, it cannot be claimed that the 
“tenancy-at-sufferance’ is he:itable. Moti 
cannot in any event style himself as a 
tenant holding over. His position is nothing 


better than that of a trespasser: See 
Vadepalli Narasimham v. Dronamraju 
Seetharamamurthy (19). His possession 


would, therefore, be clearly adverse tothe 
owner of the land from 1912 and would 


(11) SN LR 93, 
(19) 6 Ind. Cas 937; 6NL R 95, 
(13) 43 Ind. Cas. 970; 14 NL R 188. 
14, 24 B 504. : 
15) 3 Ind. Cas, 568; 31 A 514; 6A LJ 58?) 
(16) 75 Ind. Cas. 454; 44 A587; 20 A Ld oof; Ay 
R 1922 All, 318 
(17) 105 Ind. Cas. 858; 29 Bom. L R 1332, 
(18) 74Ind. Cas. 561; 26 OWN 722; AIR 1922 
P O 184 (P 0). f 
(19) 31 M 163, 
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ripen into a prescriptive title in 1922 so as 
to extinguish the plaintiff's title. The ac- 
tion brought in 1929 was, therefore, long: 
barred by time. Even on the view that 
Art. 144 applies as contended for by the 
learned Advocate for the appellant, he has 
no case. 

Theresultis that the lower Appellate 
Court's decree is affirmed and the appeal 
is dismissed with costs. 

N. Appeal dismissed. 


——————— a EEN 


PATNA HIGH COURT 
Second Civil Appeal No. &60 of 1930 
April 10, 1933 
MACPHERSON, J. 

DEGAN MAHTO AND OTHERS — 
APPELLANTS 

l VETSUS 
Kumar KAMAKHYA NARAYAN SINGH 

AND OTHEKS— RESPONDENTS 

‘Chota Nagpur Tenancy Act {V1 of WON), 8s. E0, 84 
(3), 127—Khuntkaiti tenancy, incidents of—Entry 
of non-resumable khuntkatti— Significance of—Pre- 
sumption of correctness—Onus of proof in rebuttal— 
Villagetheadman, rights of-—Entry of ‘maurusi khunt- 
katti'—Whether implies permanence— Khuntkattidari, 
meaning of. 

The proprietor of an estate sued for resumption 
of a village on the allegation that he was entitled to 
résumeon the deathof the last survivor of two 
persons to whom the estatehad granted an istimrari 
mukarrari tenancy of the village and for a declara- 
tion that the entry “non-resumable khuntkaiti” made 
in the khewat and its sub-heads were erroneous and 
made without jurisdiction. The defence was that 
the tenancy of the village was held not upon the 
istimrart mukarari lease but ona mohtoat grant and 
that the tenancy was not liable to resumption: 

Held, that theentries as to the existence of the 
nature and permanence of the tenure were made 
with jurisdiction and that the presumption of correct- 
ness having arisen from s. 8! (3), Chota Nagpur 
Tenancy Act, it was upon the landlord to rebut 
it. 

In a village containing ratyats having khuntkatti 
rights; one of them, the village-headman, is often the 
tenure-holder,of the village and the tenancy is his 
ancestral maurusi khuntkatti, Accordingly not only 
vould an entry of the khuntkattz nature of a tenure be 
nadie with jurisdiction on an appropriate notification 
anders 127 (c) but an entry of maurusi khuntkattr 
will be made with jurisdiction under s. 172 (b) when 
‘he rights and liabilities of a village-headman are 
being recorded, if such village-headman is 4 tenure- 
holder and his tenancy is maurust khuntkatti. The 
term implies at least permanence (or as it is styled 
oon-resumability) of the teaureand that is a reason 
why it must be recorded. 

The term ‘kauntkattidart’ is only a convenient 
English adjective from khuntkattidar, the holder of a 
khuntkattt tenancy and it has the same significance 
is ‘khuntkaitt’ used adjectivally. 

“The entry khuntkatti imports that the origin of the 
‘eanure is found in the reclamation from jungle, by 
the tenure-holder or his ancestor of the cultivable 
portion of the tract demised. and the addition 
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maurusi’ stresses the special character of the tenure 
and perhaps further servesto show that the re- 
clamation was by an ancestor. 
more maurusi khuntkatti also import that the tenure, 
holder and his ancestor have been in continuous pos- 


Khuntkatti and still 


_ 
. 


session since the foundation of the tenancy. The words ' 


‘not resumable’ show that the tenancy is permanent, 
The mention of the isli nrari mukarrari 
fies that the tenure is, apart from the limits of that 
lease, subject to variation of rent. |p. 568, col. 


S. O. A.. against a decision of the 
JudicialjCommissioner, Chota Nagpur dated 


bene 


_ June 25, 1929, confirming that of the Ad- 


ditional Subordinate Judge of Hazaribagh, 
dated March £7, 1924. ii 

Messrs. B. N. Mitter and 
for the Appellants. 

Messrs. S. M. Mullick, Rai Guru Saran 
Prasad and Bindeswari Prasad, for the 
Respondents. 

Judgment.—This litigation commenced 
so long ago as January 25 1923, and 
it is with much reluctance that I have 
come to the conclusion that a second re- 
mand to the. final Court of fact is essenti- 
al. Unfortunately the matter was at first 
dealt with by an officiating Subordinate 
Judge who hadno acquaintance with Chota 
Nagpur conditions. 

The proprietor of the "Ramgarh Estate 
sued for resumption (with certain excep- 
tions) of village Dhobari in Thana Bago- 
dar on the allegation that he was entitled 
to resume on the death in 1921 of Sukho 
of two persons 
Lilo and Sukho Mahto to whom the estate 
had in 1¢22 S. granted an tstimrari 
mukarrari tenancy of the village in the 
well-known form and for a declaration 
that the entry ‘‘non-resumable khuntkatti” 
made in Khewat No. 2 and its sub-heads 
Was erroneous and made without jurisdic- 
tion. The exceptions were such lands as 
were held by the defendants or any of 
them as raiyats having khuntkatti 
rights. 

The defence substantially was that the: 
tenancy of the. village was held not upon 
the istimrari mukarrari lease of 1922 S. 
but on a mohtoar grant, Ex. A, for re- 
elamation of an undeveloped tract of.land 
within village Ambadih made to Gopali 
Mahto by the plaintiff's predecessor in 
1823. S. (equivalent to 1766 A. D.), that 
the defendants and their ancestors had. 
been in possession from that date and 
that the tenancy was not liable to re- 
sumption in any contingency. Under the 
Chota Nagpur Tenancy Act, 1908, sucha 
tenancy is recognized as khuntkatti and 
the entry ‘“non-resumable khuntkatti” is 
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quite correct. The paita of 1922 S super- 
imposed upon their'original right did not 
effect , 

“any alteration in the original status of the defend- 
ants or the incidents of their tenancy.” l 


They further relied upon s. 132 of the 
Act as making the entry in the Record 
of Rights conclusive evidence of their rights 
and’ obligations and on s. 258 as barring 
thesult;- . > | . 

It may be indicated that the actual 
entries- in khewat No. 2 of the Record-of- 
righis of Dhobari as to the tenure’ of the 
appellants are (ol. 3) thatthe nature 
of the right in -the tenure is “maurusi 
(ancestral) khuntkatti” .and (col. 4) 
that the tenure: is not resumable. 

The Subordinate Judge decreed khas 
possession of village Dhobari to the 
plaintiff a. 3 i 

“leaving intact the lands in possession of the ratyats 


and those recorded as khuntkatti raiyati of the defen- 
dants’ ancestors in the Record of rights”. ' | 


“He held that the entry in the khewat 
so far as the reclaimed lands were con- 
cerned, was” conclusive between the parties 
but that D 

“the entry of khuntkatti regarding the jungle lands 
was without jurisdiction and ultra vires." 

‘In appeal by the defendants the learn- 
ed Judicial Commissioner who had great 
experience of Chota Nagpur explained 
the position as regards khuntkatti tenure 
and quoted paragraph 190 and other por- 
tions ofthe Survey and’ Settlement Report 
of- 1917 to show that a number of such 
tenures had been found among the 
istumrari mukarrari villages in the south 
of the Hazaribagh district and that in 
respect of them it had been noted in the 
Record of Rights that the nature of the 
tenure was khuntkatti that it was not 
liable to resumption and that the’ effect 
of ‘the mukarrarz paita was only to give 
fixity to the rent payable. He held that 
the entry having been made also under 
Chap. XV and with jurisdiction was con- 
clusive as to ths rights and obligations 
of the appellants in so far as they were 
headmen having khuntkatti rights and 
further held that even if the entry was 
not conclusive under s. 132, never:heless 
the statutory presumption of correctness 
attaching to the Record of Rights under 
s. 84 (3), would still prevail, unless the 
plaintiff could prove, by evidence, that the 
entry was incorrect, and that the plaintiff 
had failed to prove its incorrectness. 
therefore, allowed the appeal and dismissed 
the suit. 


Jn second appeal by the plaintiff the 
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provisions of Chap. XV of the Chota 
Nagpur Tenancy Act and in particular 
s. 127 under which the Local Government 
may make an order airecting that a record 
be prepared by a Revenue Officer of the 
rights and obligations in any spec.fied local 
area, of - 

(a) raiyats having khuntkatti rights; 

(b)- village headmen; or 

fc) any other class of tenants, 
was considered. Notification No. 1457 of 
September 10, 19 0, had directed that such 
a Record of Rights be made in Thana 
Bagodar with respect to the first two 
classes. It was urged on behalf of the 
plaintiff respondent, first, that the Revenue 
Officer had no jurisdiction io record under 
Chap. XV of the Act the rights and 
obligations of tenure-holders having kun- 
tkatti rights; and, secondly, that in any 
event upon the notification mentioned the 
Revenue Officer had no jurisdiction under 
Chap. XV to prepare a record of the 
rights and obligations of such tenure- 
holders. The Court ‘declined to determine 
the first point but accepted the second 
contention. The Court then found that 
the. lease of 1823 S. was a reclamation 
lease and that if the document produced 
by the defendants-appellants was a ge- 
nuine document and they had been in 
possession of the village throughout under 
it, they were unless some explanation was 
forthcoming entitled to retain possession of 
the village, and as the point had not been 
considered by either of the Courts below the 
case was remanded to the lower Appel- 
late Court for disposal of the point left 
undetermined by it. 

As one who has had much experience 
of .Chota Nagpur and especially of the 
enactments mentioned, I would with great 
respect suggest that the first contention 
of the respondents was unsound and must 
be answered in’ the negative. In the 
Chota Nagpur Landlord and Tenant Pro- 
cedure Act, 1:79, the provisions as to 
khoodkatlti (which is quite the: same as 
khutkattt or khuntkatti) are contained in 
s. 19 which runs thus: 

“No tenant of lands known as bhuinhari or 
khoodkattt shall be liable to any enhancement of 
the rent previously paid by him for such lands, 
unless it be shown that the tenure has been created 
within 20 years before the institution of the suit 
to enhance the rent of the said lands ” 

Here ‘khoodkattt' is referred to as a 
‘tenure’ and though as is well known, in 
ihe older legislation that term may some- 
‘tenancy’ in the 
terminology of the modern draftsman and 
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BO include both a tenure and a holding, 
it is manifest that while the term,covered 
holdings also, tenures in the modern sense 
were within its contemplation. The next 
stage was the Amendment Act of 1903 
whereby the ‘important sub-class of 
Mundari khuntkattidars was cut out from 
the wider class of holders of khuntkattt 
(khoodkattt) tenures and separately dealt 
with, In particular, it was advisedly 
enacted that a Mundari khuntkattidar 19 
not a tenure-holder nor a raiyat, in order 
that the rulings as to tenures and hold- 
ings should not be applicable to his 
tenancy. It is well-known, however, that 
for the sake of convenience the two main 
sections into which Mundari khuntkattidart 
tenancies fall, began to be spoken of as 
quasi-tenures and ‘quasi-holdings. In the 
Chota Nagpur Tenancy Act, 1908, the term 
“raiyat’ was extended to include “ratyat” 
with khuntkatti rights’ which expression 
was defined or explained in s. 7 (1) while the 
other holder of khuntkatti tenancies (not be- 
ing Mundari khuntkattidars) are dealt with 
in s. 7 (2) which is as follows: — 

“Nothing in this Act shall prejudicially afiect the 
rights of any person who has lawfully acquired a 
title toakhuntkattidarit tenancy befcre the com- 
mencement of this Act." 

‘The term ‘khuntkattidartv’ is only a con- 
venient English adjective form khuntkattt- 
dar, the holder of a khuntkatti tenancy, 
and it has the same significance as ‘khunt- 
katti used adjectivally. (Indeed the 
variations in the terminology are due to 
localism or personal predilection of the 
writer}. 


‘In s.7(2)the Act saves from impairment 
by any of its own provisions the rights of 
existing holders of all khuntkatti tenancies 
and not merely the rights of khuntkatti- 
dari tenants who fall within the class of 
raiyats wiih khuntkatti rights which is 
described ins. 7 (L'. The Actin fact leaves 
khuntkattidari (or khuntkatti) tenancies 
which are tenures, to be regulated by 
their own conditions. 


Now in a village containing ratyats 
having khuntkatti rights one of them, the 
village-headman, is often the tenure-holder 
of the village and the tenancy is his an- 
cestral (maurusi) khuntkatir. Accordingly 
not only could an entry of the khuntkatte 
nature ofa tenure be made wilh jurisdic- 
tion on an appropriate notification under 
s. 127 (c) but an entry of maurusi khunt- 
katti will be made with jurisdiction under 
s. 127 (b) when the rights and liabilities of 
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a village-headman are being recorded, if 
such village headman is a tenure-holder 
and his tenancy is maurusi khuntkattt. 
The term implies at least permanence (or.as 
it is styled non-resumabilitv) of the tenure: 
and that is a reason why it must bọ 
recorded, . 

As regards the second plea, if the matter 
were res integra, I should myseif have 
negatıved it without hesitation. But the 
decision is binding in the present litigation 
and accordingly it was not open to. the 
Judicial Commissioner, nor is it open to 
this Court on appeal from his decision, to 
depart from the finding. But it falls to be 
indicated that the decision is confined to 
the two points that in the present case 
first the entry of maurusi khuntkatti_in so 
faras it is a record under Chap. XV is 
without jurisdiction, so that s. 132- does 
not apply to make the entry conclusive, 
and secondly that 8. 258 read with 
Chap. XV, is not applicable. 

Upon remand the officiating Judicial | 
Commissioner held that the sanad of 1823 
s. (Ex. A) was a genuine document but that 
ithas not been shown that the appellants 
had been in possession of the village 
throughout under that document and accord- 
ingly he dismissed the appeal. 

Before me it has been urged that the 
judgment on remand is vitiated by failure 
to grasp the position and in particular, 
to consider the chief evidence on behalf of 
the appellants. Inmy opinion the conten- 
tion cannot be gainsaid. The chief (though 
not thé only) evidence on behalf of the 
appellants was the khewat which shows that 
at the date when the record was prepared, 
there was a tenure of the appellants and 
that it wag maurusi khuntkatti iand non- 
resumable as well as held istimrari mukar- 
rari under the grant of 19225. The lower 
Appellate Court makes no reference at all 
to this most important piece of evidence 
and it is clear that that Court considered 
that there had been a decision on the 
point by the High Court before remand. 
That, however, is a complete misunder- 
standing of the order of this Court. The 
only question under consideration in this 
Court was whether Chap. XV was applica- 
ble. This is obvious from the whole trend 
of the judgment, the reference to the 
notification under s. 127 issued on Septem- 
ber 10, 1910, to ss. 128 and 132 and the 
quotation from s. 228 which is restricted 
to Chap. XV. Now on September 10, 1910, 
two notifications were issued, namely 
No. 1456 to which this Court then referred, 
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s.80 of the Act in which under s. 81 entry 15 
to-be made of 

““a) the name of each tenant or occupant, 

(b) the class to which-each tenant- belongs, that 1s 
to, say, whether’he is a tenure-holder, Mundari khuni« 
kattidar, settled raiyat, occupancy raiyut, non-occu- 
pancy raiyat, raiyathaving khuntkatti rights, under 
raiyat or other class of tenant, and, if- he is a tenure 
holder, whether he is a permanent tenure holder or 
not and whether his rent is Hable to enhancement 
during the continuance of his tenures.’ 


and with notification No. 1453 this Court 
naturally did not deal. 

‘Tt is palpable that if notification 
No. 1456 was not adequate to render the 
entries in cols 8 and 4 conclusive 
under s. 183, notification No, 1453 abund- 
_ antly fulfilsthe conditions for the applica- 
-tion of s. 84 (3) whereby every entry ina 
finally published Record cf Rights shall be 
evidence of the matter referred to in such 
entry; and shall be presumed to be correct 
until itis proved by evidence to be incor- 
rect. Asthe appellants admittedly holda 
tenure, the notification imposed upon the 
officer making the record the obligation 
of recording whether the tenure is perma- 
nént and whether the rent thereof is subject 
io’ enhancement during its continuance. 
There can be no question that the eatries 
are made wilh jurisdiction. There is, 
therefore a statutory, though rebuttable, 
presumption in favour’ of the entries 
mairust khuntkatti not resumable and 
istimrari mukarrart in the khewat. These 
entries are entirely consistent with one 
another. The entry khuntkatti imports that 
the origin of the tenure is found in the 
reclamation from jungle, by the tenure- 
holder or his ancestor of ihe cultivable 
portion of the tract demised and the 
addition ‘maurusi’ stresses the special 
character of the tenure and perhaps further 
serves io show that the reclamation was by 
an ancestor. Khuvitkatti and still more maur- 
usifkhuntkatti also of couse import that the 
tenure-holder and his ancestors have been 
in continuous possession since the founda- 
tion of thetenancy. Not resumable shows 
that the tenancy is permanent. The men- 
tion of the istimrari mukarrari lease signi- 


fies thatihe tenure is apart from the limits. 


of that lease, subject to variation of rent, 
The copy of the khewat shows that it was 
finally published under s. 83 (2). It is 
- eJear that the lower Appellate Court ought 

at once to have called upon the plaintiff 
respondentto show how he had rebutted, 
by evidence,the presumption of correctness 
attaching to these’ entries. 


Mr, S.M. Mullick on hehalf.of the plain- 
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Liff-respondent prayed that this Court should” 
déal with the question whether the plaint- 
iff had rebutted the presumption and sug-- 
gested that the findings of fact of the 
lower Appellate Court were in his favour. 
Assuming that to be the case, such findings 
are valueless when the basis of consideration 
is as here unsound. Further they are’ un- 
convincing even on the unscund basis 
adopted.- That the appellantsare khunt- 
kattidars of the village follows from the 
fact that they are ‘ralyats with kuntkattt 
right’ ofthe village. The mere fact that 
there were intermediate leases of the tenure 
with increases (at intervals) inthe rent im- 
ports nothing more than that the khunt- 
katti tenancy was notat a quit rent but 
subject to enhancement of rent. The sar- ` 
sikan paper of 1843 merely goesto show’ 
that two persons then held Ambadib under | 
the landlord of whom one was Sundeo, 
apparently son of the grantee Gopali 
and father of thai Lilo who is shown in 
the khewat. And the explanation obviously ‘ 
is that Dhobari is within the ambit of 
Ambadih, Mr. Rowland attached no im- 
portance to the alleged khorposh grant in 
1916S. to the Maharani at a rent of the 
original Rs. 27 ancdindeed the direct grant 
to Sundeo three yeais later was at that sum 
plus the usual additions to meet cess at - 
one anna in the rupee. The constant chang- 
es inthe rent would be an inducement to- 
the khuntkatti holder to take an istimrart 
mukarrari tenure for the longest of two: 
named lives (which indeed proved to be 
54 years) at an increase of rent from- 
Rs. 28-11-0 (or Rs. 27) to Rs, 63. The obser- 
vation that the revenue authorities took 
the view that the village was not held 
under the sanad but under the mukarrari 
is not easy to follow in the face of Ex. F,. 
a copy of the decision on the landlord’s 
objection under s. 83 praying for the can- 
cellation from the kKhewatof the entry of 
khuntkattt right, which resulted in the ree. 
tention ofthe words ‘maurusi- khuntkatti’ 
with the addition in the column for “remarks” 
of the superimposed right of ‘mukarrari 
istumrarv which ;relates to rent only and 
not to the permanence of the tenure itself. 
And, indeed apart altogether from the all- 
important entries of maurust khuntkaiti and 
non-resumable, ib certainly does not ap- ` 
pear especially in face of the conclusions 
of Mr. Rowland, that prima facie the ques- 
tion of fact as to possession of the tenure’ 
all along bythe appellants oughtto he 
decided in favour of the plaintiff-respond, ` 
ent. ` - : ae 
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Accordingly I allow this appeal, set aside 


the decision of the Court below and remand 
the appeal for decision upon the basis that 
the onus is upon the Jandlord respondent to 
rebut the presumptions arising. under 
s. 84 (3) in favour of 


respect of the tenure in suit. The ` appel- 
lants are entitled to their costs in this 
appeal. The previous order in this Court 
that the costs of the first hearing in the 


High Court and of the hearings in the two 
Courts below should abide the result, stands 
good, 

N. Appeal allowed. 


| LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1032 
of 1933 
January 16, 1934 
HILTON, J. 
Lala KUNDAN LAL SEHGAL— 
DEFENDANT — APPELLANT 
VETSUS 
Lala AMAR NATH—PLaintier — 
DECREE HOLDER—RE3PONVENT ` 

Ciril Procedure Code Act V of 1998), R. 144— 
Execuitton—Amount refunded under s. 144— Interest, 
1f can be allowed—Discretion of Court -~Compromise 
in which no mention of interest is made—Whether 
deprives Court of discretion. 

-The executing Court has a discretion under s. 145, 
Civil Procedure Oode, to allow interest on a sum 
that is refunded under the provisions of that sec- 
tion. The fact that the refund was occasioned by a 
compromise between the parties in which no mention 
of interest was made doesnot vuperate to deprive 
the said Court of such a discretion, 


M. F. C. A. from the order of the Sub- 
ordinate Judge, First Class, Lahore, dated 

March 2, 1933. 
` Mr. Achhru Ram, for the Appellant. 

Messrs. Fakir Chand and Jagan Nath 
Malhotra, for the Respondent. 

Judgment.—There is no doubt that the 
executing Court has a discretion únder 
s. 144, Civil Procedure Code to allow 
Interest on a sum that is refunded under 
the provisions of that section. The fact 
that the refund was occasioned by a -coni- 
promise between the parties in which no 
mention of interest was made does not 
operate to deprive the said Court of such a 
discretion. 

However, in the present case ‘the interest 
which has been allowed at 12 per cent. per 
annum is I think at too higha rate. It is 
not essential nor [ think logical that the 
judgment-debtor mortgagee in this redemp- 
tion decree should be required to pay inter- 


est on the sum over-paid by the decree-- 
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the appellants in’ 
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holder mortgagor at the same rate in 19832- 


as was agreed to be payable in 1898 by the: 
mortgagor to the mortgagee. A reasonable 
rate having regard tothe circumstances in’ 
which the over payment-was.made, should” 
be fixed. I fix 8 percent.- I accept the’ 
appeal of Lala Kundan Lal to the extent 
of modifying the order of the- Subordinate 
Judge, First Class, dated March 2, 
1933, by substituting two-thirds of one per’ 
cent. per mensem as the rate of interest: 
awarded in place of one per cent. per’ 
mensem. The parties will bear their own’ 
costs in this Court. = 
N. . Appeal partly allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT l 
Civil Revision Petition No. 91 of 1933 ` 
July 8, 1933 
SAADUDDIN, A. J. ©. 
BISHAN DAS—Durenpb int—Pertiriongr 
1ersus 


CHUNI LAL AND OTHERS — RESPONDENTS 
Mortgage—Purchaser of decree for recovery of 
mortgage money—Simple money decree—Sale of' 
decree by widow of purchaser—Hxecution by assignee 
—Payment of decretal amount by widow— Suit by’ 
sons of purchaser for recovery of money from legal. 
representatives of deceased mortgagor—-Maintainability ~ 
of, j 
f mortgaged a house which was his exclusive 
property toC who sold a portion ofit toG G. 
purchased the decree which, C had obtained forre- ` 
covery of his mortgage money. This“decree was only- 
a simple money decree though it declared the decretal : 
amount as charge on the mortgaged and other pro- 
perties of the mortgagor G's widow sold the decree. 
to a stranger who executed it as assignee She paid 
up the full amountin Court and complete satisfac- 
tion was entered. G's sons instituted a suit-against 
the legal representatives of Sfor recovery of amount 

so paid and for costs ; 

Held, that the decree did nct create any specific 
charge onthe mortgaged property and the- assignee 
could have only asked for attachment and sale of the- 
house as one ofthe assets of the deceased in which: 
case it would have been open to decision whetber or 
not this house eitherin whole orin part could be 
included inthe category. G's sons could not be- 
considered to be parties interested and payment made - 
by them or on their behalf would be gratuitous pay- 
ment, not entitling them to sue for its recovery. 
They could have objected tothe attachment so faras~ 
their share was concerned and the suit was liable 
t he dismissed, : 

©. R. P. from the order of the Senior Sub- 
Judge, Hazara, dated December ,z3, 1932, 
afirmin;s that of the Sub-Judge, Fourth 
Cla s Haripur, dated July 6, 1932. 

Lala Ramji Das, for the Petitioner, 


Mr. Chandar Bhan, for the Respondents, 


Judgment.—It is admitted before me- 
that the house in question was the exclu- 
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sive property of Sundardas who mortgaged 
it with Charanjit. He subsequently sold 
a portion thereof to Gokal Chand and qua 


that portion Gokal Chand stepped into the. 


shoes of the mortgagor. Charanjit brought 
a suit for recovery of his mortgdge money 
and obtained a decree for Rs 300 with 
costs. Neither his suit was a mortgage 
suit nor was the decree passed in the 
terms of O. XXXIV Criminal Procedure 
Code, it wasa simple money decree though 
it declared the decretal amount as charge 
on morigaged and other property of the 
mortgagor. Gokal Chand parchased this 
decree from Charanjit and one of the 
possible legal effects of this purchase that 
T can seeis that qua the portion of which 
‘he was the owner by purchase, the mort- 
gage was extinguished and for the balance 
of the mortgage money he was entitled to 
contribution from his co-sharers t. e., the 
legal representatives of Sundardas. Up to 
this stage the position is somewhat clear 
but the matter was complicated when Gokal 
Chand's widow sold the entire decree to 
Mulraj and when Mulraj proceeded to ex- 
ecute the decree as assignée, though Gokal 
Chand was nota party to the decree, no 
execution proceedings could lie against his 


legal representatives, she paid up the full. 


amount of the decree in Court and complete 
satisfaction was entered there. f 
Plaintiffs, sons of Gvkal Chand, now sue 
the ‘legal representatives of Sundardas for 
recovery of the amount of decree and sub- 
sequent costs, on the ground that being 
part owners of the property they paid the 
amount of the decree lo save the property 
from being sold and they have been al- 
lowed full decree. In passing the decree 
the Courts below have failed to appreciate 
the lega) position in two most important 
respects. As noted above, by purchasing 
the decree the portion of the mortgage 
debt falling on his share was exlinguisned 
end therefore to that extent the decree, 
if it is to be taken to be a mortgage dec- 
ree as respondents’ Counsel would have it, 
was satisfied and could not be transferred 
to athird person. In fact the whole mort- 
gage charge would in that case be con- 
sidered to have been satisfied and there 
was nothing left to transfer. If it wasa 
simple money decree, its terms did not 
create any specitic charge on the mortgage 
- property, it stated that the mortgaged and 
other property of the deceased would be 
answerable for the decretal amount. When 
Mulraj asked for attachment and sale of 


the ‘mortgage’ house, his prayer as such 
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was not admissible; he could have only 
asked for attachment and sale of the house 
as one of the assets of the deceased in 
which case it would have been open to deci- 
sion whether or not this house either in 
whole orin part could be included in the 
category. At any rate, onthis view Gokal 
Chand’s sons could not be considered to 
be party interested and payment made by 
them or on their behalf would be gratuit- 
ous payment, not entitling them to sue 
for its recovery. They could have objec- 
ted to the attachment so far as their 
share was concerned. 

For the above reasons I accept this peti- 
tion and setting aside the decrees of the 
Courts below dismiss plaintiff's suit with 
costs throughout. 

N. Petition allowed. 


$e 


LAHORE HIGH COURT 
Miscellaneous Second Appeal No. 419 
of 1932 

November 18, 1933 
BuiDg, J. 
KALI RAM—APPELLANT 
versus 
UMRAO SINGH AND aNnoTHER— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 55 ()— 
Execution —Surety for appearance and for satisfac- 
tion on judgment-debtor's failure to pay —Liability 
of surety, extent of—Dismissal of execution for 
default-—Pendency of application to restore—Surety, 
if can be summoned, 

Where in the course of execution proceedings 
a surety gives security for the appearance of the 
judgment-debtor and for s tisfaction of the decree 
against him inthe event of his failure to produce him 
when required, the security bond does not enure 
after the dismissal of the arplication in default. 
In the absence of any stipulation to the contrary, the 
surety would naturally consider himself absolved 
from his liability on the dismissal of the application 
in the proceedings relating to which his bond was 
taken, The Court will not be justified in summon- 
ing the surety when an application for restoration 
of the execution petition is filed, much less in 
ordering him to pay up the decretal amount. 
The mere fact that the surety failed to raise the 
point as regardsthe validity of the bond at the 
time cannot estop him from raising it later, Lalji 
v Odya (2), relied on; Nirus Narayan v., Peart 
Devt (2), distinguished i 

M. S. A. from an order ofthe District 
Judge, Delhi, dated December 17, 1931. 


Mr. Kishan Dayal, for the Appellant. 

Mr. Qabul Chand, tor the Respondents. 

Judgment.—The sole point which re- 
quires decision in this second appeal is 
whether when a surety gives security in the 
course of execution proceedings for the 


1984 - 


appearance ofa judgment-debtor and for 
satisfaction of the decree against him In 
the event of his failure to produce him 
when required, the security-bond enuies 
after the dismissal of the application for 
execution in default. In the present 
instance, the application for execution after 
being dismissed in default was restored 
atthe instance of the decree-holder and 
the courts below have held that the bond 
remained in force in the circumstances and 
the surety was liable. On behalf of the 
surety, who has preferred this second 
appeal, itis urged that the bond ceased 
to have any force after the dismissal of the 
execution application and it could not 
revive automatically with the restoration of 
the execution proceedings. In support of 
this contention reliance has been placed on 
Lalji v. Odya (1) and Nirus Narayan vV. 
Peart Devi (2). The learned Counsel for 
the respondents on the other hand has refer- 
red to Ahmad Dai v. Gandu Mal (3) and 
similar other rulings referring to bonds taken 
under s. 55 (4) of the Civil Procedure Code, 
1908, which are based upon the special 
terms of the bonds taken under that section 
and are easily distinguishable. A bond 
taken under that section remains valid for 
the purposes of any proceeding taken upon 
the execution of the decree. In the present 
instance however the bond was taken under 
thatsection. Its wording is no doubt gener- 
al and it is not specifically mentioned in the 
bond that ib was to remain in force only 
during the continuance of the execution 
proceeding. But in the absence of any 
indication to the contrary it is only reasona- 
ble to holdthat the executing Court took 
the bond for the purposes of the proceedings 
pending before it. This was the view taken 
in the authorities cited on behalf of the 
appellant and no authority in point to the 
contrary was produced on behalf of the 
respondent. It may be mentioned: here 
that the bond dealt within Lalji v. Odya 
(1) wasunder s. 336 of the Civil Procedure 
Code of 1:82, which corresponded to s. 99 
of the Civil Piocedure Code of 1{08; but 
the wording of that section was different 
and did not require the bond to be taken 
for the purposes of any proceeding taken 
upon the execution of the decreeas the pre- 
sent s. 55 (4) does. The only real point 
of distinction, sofur as the present case is 
concerned, is that in casethe execution 


(1) 14 O 757, 
(2) 21 Ind. Cas. 612. 


(3) 128 Ind. Cas. 198; A I R 1932 Lah. 492; Ind, 


Rul, (1932) Lah. 428; 33 P L R 676. 
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application after being dismissed in default 
wasiestored ito file. But I do not see how 
this can revive the bond of a third person 
like a surety, which ceased to have force on 
the dismissal of the application. In the 
absence of any slipulation to the contrary, 
the surety would naturally consider 
himself absolved from his liability on the 
dismissal of the application in the pro- 
ceedings relating to which his bond was 
taken. 

In the end, I may notice two preliminary 
objections which were raised on behalf of 
the respondents, but which appeared 
to me to have no force. It was urged that 
a predecessor of the learned Senior Sub- 
Jadge had already decided on October 24, 
1931, that the bond of the appellant remain- 
edin force after the restoration of the 
application for execution and no appeal hav- 
ing been preferied from that decision, the 
point could not be re-agitated. But it appears 
from the judgment referred to that that 
the remarks of the Court on this point were 
in the nature of obiter dicta, it having been 
held that the appeal itself was not compe- 
tent for other reasons. Secondly it was 
urged that the point must be taken to be 
res judicata as the appellant failed to raise 
any objection as to the validity of the bond 
on October 16 and 24, 1930, when he 
appeared on notice being issued to him after 
the decree-holder had applied for restora- 
tion ofthe execution petition. But as there 
was only an application for iestoration 
before the Court and no preceedings for 
execution were pending, the Court had really 
no justification fur summoning the surety 
at that stage, much less for ordering him 
to pay up the decretal amount as it did. 
In my opinion, the mere fact that the 
surety failed to raise the point as regards the 
validity of the bond at thetime could not 
estop him from raising it later. In 
Nirus Narayan v. Peart Devi (2), the point 
had not been raised at all in the Courts 
below and yet it was allowed to be raised 
in second appeal as it was patent on the 
face of the record. 

L accept the appeal, set aside the 
orders of the Courts below who have 
held the appellant liable on the bond 
in question. In view of all the circum- 
stances, I make noorder as to costs in this 
Court. 

N. Order accordingly. 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 97 of 
l 1933 < 
December 12, 1933 
` = ` JAMBES AND AGARWALA, JJ. 
+ HARGOGIND RAI AN» orHers—_ 
APPELLANTS . a 
VETSUS ` 
DULHIN SANICHRA KUER— 
' RESPONDENT” - 
Accounts, suit for—Costs—Decree for costis, when to 
be made- Preliminary decree specifying actual costs, 
if can be amended in execution appeal—Preocedure— 


Discretion, exercise of, at final stage, 
“Ordinarily, in a suit for accounts which has been 


HARGOBIND RAI V. DULBIN SiNIOBDRA RUER 
-` decree clearly directs 
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that a certain 
amount of costs shall be paid by the de-: 
fendants to the plaintiff. Jn any view of 


` the matter we cannot in this appeal amend - 


1 
ch 


the decree of the District Judge, The High 
Court in remanding the second appeal had > 
directed that the costs of the appeal in the 
High Court should abide the resalt of the 


` enquiry. Mr. Sharma suggests that this - 


remanded to the lower Court, the actual decree for ° 


costs: should not be made until the stage of final 
decree is reached. But where the amount of costs 
is specified in the preliminary decree itself it can- 
not be said that the actual assessment of costs is 
to-be postponed until the final result is known 
When such a decree’ is put in execution, the High 
Court cannot interfere to amend the decree. Under 
the circumstances a proper discretion must be 
exercised atthe timecf the final 
maiters set right. os 
ʻ Appeal from an order of the District Judge, 


Shahabad, dated January 11, 1933, confirm- 


ing an order of the Subordinate Judge of- 


SHahabad dated December 3, 1932. 

© Mr. Ganesh Sharma, for the Appellants. 
- Mr. B. P. Sinha, forthe Respondent. `` 
- James, J.—This is an appeal from the 
order of the District Judge of Shahabad 
dismissing an objection in execution pro- 
ceedings. The decree under execution ig a 
preliminary decree for accounts which was 
drawh up on appeal by the District Judge 
of Shahabad, after the appeal had been 
remanded tohim bythe High Court. The 
suit was valued at Rs. 5000 and the preli- 
minary decree directs that the defendant 
shell bear the costs of the suit, and of the 
two appeals which are specified in the body 
of the decree. Inthe ordinary course the 
actual-decree for costs would not have been 
made until the stage of final- decree was 
reached; but in the present instance the 
amounts of costs are specified in the body 
of the decree itself, so that it cannot be 
said that the actual assessment of costs is 
to be postponed until the final result is 
known: 

‘Mr. Sharma on behalf of thea appellant 
suggeststhat it was the intention of the 
District Judge that the-actual assessment 
should-not be made ‘tintil the final -stage, 
arguing that this must be inferred from 
the: fact that in his ‘judgment he does not 
expressly say that the assessment of costs 
to be realised is to be made at once, which 
should be done if there were to be a de- 
parture from the ordinary course; but the 


decree’ and all’ 


meant that the coste should abide the final : 
result. It is suggested on behalf of the 
respondent that the District Judge correct- 
ly understood this- direction of the High 
Court when he interpreted it as meaning 
that the costs of the appeal should abide 
result of the appeal which he was rehear- 
ing. But although we consider that Mr.. 
Sarma's view of the meaning of this order 
is correct, we cannot, as I have said, in 
this appeal in execution- proceedings, amend . 
the decree of the District Judge or treat. 
the appeal as an appeal from his decree. : 
The learned Advocate for the appellants | 
saysthat it appears to be likely thatas a. 
result of the rendering of accounts the 
defendants will be found liable to pay. 
nothing at all; and he has produced the 
report of the commissioner who was deput- 
ed to take accounts in support of that 
argument. We do not know what the 
final result of the case may he; but if. 
there is any possibility of its resembling 
the result forecasted by Mr. Sharma, it 
would certainly be wrong that the defend- 
ant should practically win the suit of 
which the correct valuation would have 
been nothing at all and yet should have 
to pay three times over the court-fees 
calculated on a valuation of Rs. 5,000 and 
Pleader’s fee calculated on the. same 
amount, We cannot revise the decree of 
the District Judge and we do not know 
what may be the ultimate result of the 
suit; but if the ultimate result should be 
thus in favour of the defendant, the matter 
is not beyond remedy. The Oourt in pre- 
paring the final decree must exercise its 
own discretion in the matter of costs in 
the final stage; but in making the order 
for costs the Court should consider the 
case as a whole and should ensure that 
whatever costs may be ultimately payable 
by the defendant, they should not exceed the 
amount in the matter of court-fees and 
Pleade:r’s fees which would be admissible 


if the suit had been properly valued. Thus. ` 


the Court preparing the final decree will 
be able, if the decree of August 29, 1931 
should then be found manifestly unjust, ‘to 


_award the defendant such.an amount by 
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way costs as may be set off against the 
decree when the plaintiffs set out to execute 
it. Execution of the present decree for 
costs will be stayed until the final decree 
15 prepared. 

With these observations the appeal must 
be dismissed. We make no order for 
costs inthis Court. 

Agarwala, J.—T agree. 

CAG Appeal dismissed. 


ae 


= MADRAS HIGH COURT | 

Criminal Revision Case No. 350 of 1933 

and 

Criminal Revision Petition No. 330, of 

1933 
January 8, 1934 
BaRDSwELt, d. 
In vreRATNAM MUDALIAR—Accouszep— 
PETITIONER 

Criminal Procedure CodeiAct V of 1898), s. 436—- 
Order for further enquiry—Power of District Magis- 
trate to hold further inquiry and trial—Penal Code 
(Act XLV of 1660), s. +0: (A)—Rash driving—Duty 
of drivers of motor cars to keep cars under control— 
Car leaving road— Prima facie proof of negligence. 

When a further enquiry is made in pursuance of 
an order under s 4:6, Criminal Procedure Code, 
whether by the District Magistrate or by a Magistrate 
subordinate to him,the Magistrate who holds that 
enquiry, can, if he finds sufficient grounds for doing 
so, not only frame a charge but also procced to,hold 
atrial. Narayanasami Naidu v. Emperor (.), fol- 
lowed. 

A person driving a motor car is under a duty to 
control the car and he is prima facie guilty of 
negligence if the car leaves the road, Jt is for the 
person driving ihe car to explain the circumstances 
under which the car came to leave the road. 

Cr. R. P. under ss. 435 and 439 of; the 
Code of Criminal Procedure, 1898, praying 
the High Court torevise the judgment of 
the Court of Session of the Chittoor Division 
in Criminal Appeal No. 18 of 1933 preferred 
against the judgment of the Court of the 
District Magistrate of Chittoor in O. O, 
No. £ of 1933. 


Mr, C. P. Connell, for Mr. D. A. 
mugasundaram, for the Petitioner. 
The Public Prosecutor, for the Crown. 


Order.—The petitioner has been convict- 
ed by the District Magistrate of Chittoor of 
an offence punishable under s. 304 (A), 
Indian Penal Code and sentenced to six 
months’ rigorous imprisonment. On appeal 
the conviction and sentence have been con- 
firmed by the Sessions Judge. The case 
originally came before the Sub-Divisional 
Magistrate of Chittoor who discharged the 
accused. The District Magistrate thereup- 
on took the case up on .his own motion 


Shan- 


‘halt at Kolar went on to 
centre of which near the 
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unders. 436 Criminal Procedure Code and 
after notice to the accused decided that a 
further enquiry should be held and that 
that enquiry should be held by himself, 
After the enquiry he framed a charge 
against the accused and convicted him. It 
has not been said that there was anything 
improper in the action of the District Magis- 
tratein directing the further enquiry. But 
Mr. Connell hasarguedthat the District 
Magistrate should have done no more than 
frame acharge against the accused and 
then should have hadithe case tried by an- 
other Magistrate and that by s. 436 all that 
the District Magistrate is empowered to do 
so is to hold any further enquiry. On 
these grounds he contends that it is not 
proper for the District Magistrate after the 
charge has been framed to proceed to try 
the case. Section 436 indeed says nothing 
about any trial. It is equally silent asto 
whether the further enquiry is to be 
‘made by the District Magistrate himself or 
it isto be ordered by him to be made by 
some Magistrate who is subordinate . to 
him. ‘In these circumstances it seems clear 
to me that the common sense point of view 
is to be adopted namely, that when the 
further enquiry is made, whether by the 
District Magistrate, or by a Magistrate 
Subordinate to him, the Magistrate who 
holds that enquiry, can if he finds sufficient 
grounds forso doing, not only frame a 
charge but also proceed to holda trial. 
This very thing has been decided in Nara- 
yanasamt Naidu v. Emperor (1) to which 
Mr. Connell has directed my attention 
andis expressly stated in the judgment of 
Sankaran Nair, J., although that learned 
Judge differed on other points from the 
other two learned Judges, who constituted 
the Full Bench that was responsible for 
that decision. The petition must therefore 
fail on thai point. I should mention that 
no objection was made to the furtherenquiry 
being made by the District Magistrate. On 
the contrary a preference was expressed that 
he should hold ıt if he found any further 
enquiry necessary. ; 

As to the facts, the petitioner (accused) 
was driving a motor.car which belonged to 
his master, P. W. No. 2 who was in the back 
seat and a clerk of P. W. No. 2 was in the 
front seat besides the accused who was 
driving the car. The car had left Bangalore 
at 6-30 1. e., in the evening and after a short 
Chittoor-in the 
Post Office the 
(1) 1 Ind. Cas. 228; 32M 220; 5 ML, T 233; 19 


ML J 157; 9 Or. L J 192, 4 


< 


574 
accident occurred. This was at 12-30 A. m. 
At this point the car went off the road and 
dashed headlong into a tree with the result 
that the clerk Venkatramiah was killed. 
The learned Judge in the appellate judg- 
ment has put the matter as follows : 

“I tako it that a person driving a motor is under 
a duty t> control that car, and that he is. prima 
facie guilty of negligence if the car leaves the road 
and that itis for the person driving the car to ex- 
plain the circumstances under which the car came to 
leave the road. Those circumstances may be beyond 
control and may exculpate him, but in the absence of 


such circumstances, tke fact that tha car left the road 
isevidence of negligence on the part of the driver.” 


That this isa proper statement of the case 
and should be so regarded is not disputed 
and it isinmy view perfectly correct. Now 
the explanation given by the accused is 
that the lights suddenly went out and that 
the car left the road and dashed into the 
tres before he had time even to apply the 
brakes. This explanation I findit impos- 
sible to accept. It was not given by the 
accused immediately after the accident, 
although he was perfectly able to speak. It 
was not forthcoming till two days later. There 
is nothing to suggest that there was any- 
thing wrong with the lighting of the car. 
As has been shown by a photograph that 
has beenexhibited the road at the point 
where the accident took place is a broad 
road .and the accused’s own statement is 
that the car was going about 25 miles 
an: hour. Prosecution Witness No 1 
who gives evidence as an expert made 
some statement to the Sub-Divisional 
Magistrate that when the car was going at 
that speed and lights suddenly went out 
such an accident asthat which had happen- 
ed might occur in the twinkling of an eye. 
But this statement he did not adhere to 
before the District Magistrate. There he 
said that “At 25 miles per hour, I could 
bring a car to halt in its own length if it 
had four wheel brakes in good order” and 
this is a fact that must be well known to any 
one who is accustomed to driving a car. 
There isno question here of the brakes 
baing otherwise than in good order. The 
explanation therefore given by the accused 
cannot be accepted. Theresultis that it 
must be taken that the car went off the 
road and that a fatal accident occurred 
owing to the negligent way in which he was 
driving it, probably owing to the fact that 
he was very sleepy. There is some evid- 
ence that soon after the accident he was 
smelling of drink and there was a bottle of 
whisky in the car. But thereis no reason 
whatever to suppose that he was the worse 
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for drink and if he had taken any whisky, 
if was probably merely to fortify himself in 
his tired condition. | 
`- [take it then that it was a case of negligent 
driving and the drink does not come into 
the question. The negligence has been es- 
tablished and the conviction is therefore, 
perfectly correct and hasto be condrmed. 
There are however some extenuating cir- 
cumstances. During each of the two pre- 
vious days the accused had driven fairly 
long distances. On one day he had driven 
14] miles and on the next day he had driven 
153 miles from Tirupathi to Bangalore only 
arriving at Bangalore at 2-30 4. M. At the 
time of the accidenthe had driven about 
110 miles and it was past midnight. It 
may well be that he was very sleepy and 
tired but when he wasin such a condition he 
ought to have declinedto drivethe car and 
should have stopped. There is, however, 
some reason for thinking that he was 
afraid of doing so as his master P. W. No. 2 
might get angry. They wereon their way 
to Tirupati 40 miles or so from Chittoor and 
naturally P. W. No. 2 would have been an- 
xious to get home as soon as possible. In 
these circumstances Í reduce the sentence 
to one of four months’ rigorous Imprisonment 
and otherwise dismiss this petition. 

A. Petition dismissed. 


PATNA HIGH COURT 
Death Reference No. 8 of 1933 
and 
Criminal Appeal No. 65 of 1933 
April 27, 1933 
DHAVLE AND ROWLAND, JJ. 
ABDUL AZIZ alias ZALIM KHAN— 
AcouUsg&9—-A PPELLANT 
vETSUS 
EMPEROR—REs?ONvENT 
Penal Code Act XLV of 1060), ss 99, 3)0, 3)2— 
Accused stabbing with force— Penetration of chest or 
abdomen—Inference—S. 30), Wxcep. 4, when applies 
— 0 ffender taking undue advantage— Whether essential 
.— Provocation that is necessary to bring case within 
Excep 1 to s. 300—Nature of—Right of private 
defence—Right of private persons to arrest criminals 
—Heatent of—Criminal Procedure Code (Act V of 
1898), s. 59. 
Ifa person stabs anovherin the chest or abdomen 
with sufficient force to penetrate such structures he 
must be held to have intended to cause such bodily 
injury as is sufficient in the ordinary course of nature - 
to cause death. Whether there is premeditation or 
not, Excep. 4 tos 3.0, Penal Oode, cannot apply 
even if the accused stabbed in the heat of passion 
upon a sudden quarrel when the stab cannot be 
said to have been given without the offender having 
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taken undue advantage; 
(1), relied on. 

The provocation that will bring a case within 
Excep. 1 to s.300 must, according to the proviso, 
not be provocation given by anything done in 
obedience to the law or by a public servant in the 
lawful exercise of his powers, Under the first two 
paragraphs of s 99, on the other hand, the right 
of private defence is not ayailablé against acts done 
or directed by public servants acting in good faith 
under colour of their office, even though such acts 
may not be strictly justifiable by law ; unlike the 
second proviso to Iixcep. l, the exclusion of the 
right of private defence is not confined to things 
done in strict conformity with the law. An arrest 
or attempted . arrest by a private person, if not 
strictly justifiable by law, is thus nut outside the 
provocation mentioned in Excep. I. 

The right of private persons to arrest’offenders is 
more restricted in India than in England where private 
persons are not only permitted but also required to 
arrest any person who in their presence commits a 
felony or dangerous wounding, etc. and are empowered 
to arrest on a reasonable suspicion of the commission 
of these and some other offences ; but that right 
must be taken withits restrictions in applying the 
Penal Code, 

[Case law discussed | l 

Section 5) of the Code of Criminal Procedure, only 
entitles a private person to arrest any person who 
in his view commits a non bailable and cognizable 
offence, and the words “in his view” mean “in his 
presence” or “within sight of him” andnot “in bis 
opinion.” Gokhul Tatwa v, Emperor (2) and 
Alawal v, Emperor (3), referred to, 

Per Rowland, J.—A private person is entitled to 
arrest only a criminal whom hesees in the act of 
committing the crime but not one whom he sees 
inthe act of flight immediately after. Kalai v. 
Kalu (5) and Bolat v. Emperor (c) referred to. 


Queen vi, Akal Mahomd 


Reference made by the Sessions Judge 
Muzaffarpur, by his letter No. 472, dated 
March 9; 1933. . 


Appeal against a decision of the Sessions 
Judge of Muzaffarpur, dated March 7, 1933. 
Mr. Sarjoo Prosad, for the Appellant. 


Sir Syed Sultan Ahmad, Government 
Advocate, for the Crown. 


Dhavie, J—Abdul Aziz alias Zalim 
Khan has been sentenced by the Sessions 
Judge of Muzaffarpur to death for the 
murder of Ganpat Mahto and his son 
Ramkishun. The matterhas come to us on 
a reference under s. 374 of the Code of 
Criminal Procedure for confirmation of the 
death sentence and also ona jail appeal 
by the condemned man. Thereference and 
the appeal have been heard together. 


Ganpat Mahto was the karpardaz of a 
co-villager Musammat Chaheti, P. W. No. 12, 
an old widow of 70 or 75 and had been 
looking after her cultivation and other 
affairs for 30 years or so. The appellant 
Zalim comes from Parsauni, a village 4 to 6 
koses away from Chaheti’s village, Ram- 
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nagra, and is somewhat distantly related toc 


her, being the father-in-law of a davghter 
of the brother-in-law of her brother Himmat 
Khan, P. W. No.6. About the middle of 
last year he gave out that he had hbis nikah 
performed wıth Chaheti. He is himself 
about40 and Chaheti, as E have already 
said is over 70, but the disparity in ` age is 
by no means conclusive against the alleged 
nikah. Chaheti and Himmat, however, 
emphatically deny the marriage, and no 
witness was called on behalf of the defence 
to prove the alleged marriage or any other 
matter. It appears that Zalim used to 
come to Ramnagra and visit Chaheti for 3 
or 4 months before the occurrence which 
is dated August 31 last. He also 
tried to induce Chaheti to execute a will in 
his favour but Chaheti refused to do so under 
the advice of her karpardaz Ganpat, not- 
withstanding the fact that she was not 
altogether satisfied with Ganpat and wag 
apparently persuaded by Zalim to believe 
that during Ganpat’s management of her 
affairs she had been cheated out of some 
properties. On the morning of ` Au- 
gust 3l last Zalim visited Chaheti. 
Ganpat came there and told him to go 
away from the house. Subhnarayan 
Kurmi, the village chowkidar, P. W. No. l, 
and Kirtoolal Raut, P. W. 8, a villager 
apparently charged with the duty of 
realizing the chaukidari tax happened to 
come there and saw the altercation that 
was going on between Ganpat and Zalim. 
Like Chaheti, they say that Ganpat gave 
Zalim a push and wanted to turn him out. 
At about sunset the same day Muradan 
Mian, P. W. No. 15 was fishingina tank in 
the village when Zalim went upto him 
and asked him to go and tell Ganpat that 
he was wanted by Zalim at the house’ of 
Chaheti. He called Ganpat who accord- 
ingly went there and there was again an 
altercation between him and Zalim who 
wanted to stay in the house against the 
wishesof Ganpat and also of Chaheti. 
Ganpat left and Zalim followed him. 
Ganpat’s field was close to Chaheti’s house 
and in less than 30 paces Zalim overtook 
him in the field and stabbed him witha 
knife onthe right side ofthe chest causing 
a triangular punctured wound 3” x1 
in the ninth intercostal space cutting the 
lower margin of the lower lobe of the 
liver to the extent of about 4” and punc- 
turing the transverse colon at its right 
side. A portion of the omentum came 
out through the wound Ganpat gave 
acrythat Zalim had stabbed him and 
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this brought hisson Ramkishun on the 
"scene from near their darwaza where he 
‘had been tying a bullock. Ramkishun 
chased Zalim, and Ganpat followed, pres- 
sing his wound. Several villagers includ- 
ing Subhnarayan the chaukidar, who 
-happened to be near the ‘scene joined in 
the chase and when Ramkishun was on the 
point of seizing Zalim about 432 feet 
‘away from where Ganpat had been stabbed 
Zalim turned found and stabbed Ram- 
kishun withthe knifeon the right and 
the left side of the chest besides giving 
‘him along ‘skin-deep cut below the stab 
onthe right side. Ramkishun fell down 
‘and Ganpat fainted. Father and son 
-were shortly aflerwards taken by the 
villagers tothe hospital at Sitamarhi 
-about4 miles away. Ramkishun died there 
at 5. 30 a. N. on September 2 and 
-Ganpat atlp.m.onthe same day. The 
Assistant Surgeon made the usual post 
mortem and put down Ganpat’sdeath to 
the shock caused by the punctured 
“wound on the chest, and that of Ramkishun 
“to haemorrhage and shock caused by the 
“two stabs: the stab on the left side wasin 
‘the seventh intercostal space and had 
inter alia cutin the lower margin of the 
lower lobeof the left lung and penetrated 
‘the large ‘intestine near the splenic pleura 
and thaton the right side was in the 
fourth intercostal space, and penetrated 
the middle lobe of the right lung. About 
an hour after the admission of Ganpat 
«and Ramkishun in the Sitamarhi hospital 
Subhnarayan, the chaukidar himself an 
« eye-witness of the occurrence, had lodged 
aninformation of the -occurrence at the 
Police Station of Sitamarhi at 10 o'clock 
that night. This information is pretty full 
and mentions the names of no less than 
“10out of the eye-witnesses of some _ part 
or other of the occurrence, if not the whole 
occurrence. 

Zalim surrendered at the thana on the 
following day. On September 2 he made 
a confessional statement to a Magistrate 

' P. W. No. 22, in which he claims to have 
married, Chaheti in Asarh and stopped 
Ganpat’s improper expenditure from 
Chaheti’s funds, “so Ganpat did not wish 
“that Imight stay there.” After stating in 
that way what led to the cccurrence, 
Zalim told the Magistrate: — 
“Ganpat. Ram Lagan Kishun, Dasrath, Gayan, 
~ Chand and pandu Kalwar with about 40 men more 
having formed an unlawful assembly entered into 
“my house and begar to beat me with fists, In order 


to save my life 1 took out a chhuri (knife) from my 
pocket and assaulted Ganpat with it. Tnereupoy 
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Lagan aimed a knife at me. I moved aside and 
that knife hit Ramkishun. I ran away and 
entered a sugar-cane field, I have not assaulted any 
one else.” 

In the Court of Sessions Zalim admitted | 
making astatement tothe Magistrate but 
denied that the Magistrate had recorded it 
correctly. He had produced a knife (Ex. 1) 
before the Sub-Inspector, but he denied 
in the Sessions Court that he had done so. 
This particular point is, however immate- 
rial because not only is the medical evi- 
dence tothe effect that the injuries on 
Ganpat and Ramkishun could not have 
all been caused with this knifea biggish 
pozket-knife witha blade about 4 inches 
longanda handle slightly longer, but the 
prosecution evidence alsois that he had 
caused the injuries witha larger knife. 
The plea takenonhis behalf in the Oourt 
of Sessions was that the prosecution story 
was false and concocted, and inthe alter- 
native that he hadthe right of private 
defence of.his person. In his petition of 
appeal from jail, Zalim suggests enmity 
with the Sub-Inspector of Sitamarhi besides 
the enmity with Ganpat which was in- 
dicated in his confessional statement to 
the Magistrate and referred to in his 
statement in the Court of Sessions. 


The evidence in the case fully establishes 
that the occurrence took place in the 
manner alleged by the prosecution so much 
| Judge and 
all the assessors with whose aid the case 
was tried had no hesitationin accepting it. 
Zalim’s counter ve:sion of Ganpat coming 
up witha large unlawful assembly and 
beating him with fists was not only not 
supported by any evidence but was not 


"so much assuggesied to the numerous eye- 


witnesses examined in the case. The 
Pleader for the defence did not dispute 
the prosecution evidence at the time of ar- 
gument andthe learned Advozate who 
appears for Žalim in this Court has also 
found himself in the same position, the 
evidence of the witnesses being supported 
among other things, by the dying declara- 
tions of Ganpat and Ramkishun. It is true 
that Zalim had two slight contusions to 
show, one onthe right elbow and the 
other’ on the left shoulder blade, but there 
is noevidence of any struggle between 
him and his victims or their friends, 
and the villagers failed to seize him, 
doubtless because ofthe knife which he 
had used. with sucheffect upon Ganpat 
and Ramkishun. 

The only points that have been argued 
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in the casé relaté to whether the killing 
of Ganpat and Ramkishun by Zalim 
amounts to murder or to a lesser offence. 
If a person stabs another in the 
chest or abdomen with sufficient force to 
penetrate such structures as were penet- 
trated in the present case, he must clearly 
be held to have intended to cause such 
bodily injury as is sufficient in the ordinary 
course of nature to cause death; the killing 
of both Ganpat and Ramkishun would, 
therefore, prima facie amount to murder. 
As regards Ganpat, however, it was ar- 
gued in the Court of Session that the case 
came with in the fourth exception tos. 300 
which reduces the offence from murder to 
culpable homicide if it iscommitted with- 
out premeditation in a sudden fight in the 
heat of passion upon a sudden quarrel 
and without the offender’s having taken 
- undue advantage or acted in a cruel orun- 
usual manner. The learned Sessions Judge 
was of opinion that thisexcepsion did not 
apply because though there was “an al- 
tercation and exchange of hot words and 
abuses” between Ganpat and Zalim the 
fatal blow was premeditated as Zalim had 
brought a big knife and had sent for Gan- 
pat through Muradan Mian. ‘The learned 
Advocate has urged that Muradan’s evi- 
dence should not be believed because 
according to Ganpat’s dying declaration 
the man wasa labourer of Ganpat’s enemy 
Mitan so that Ganpat was not likely to 
respond to the call and also because Mura- 
dan was not found by the Sub-Inspector 
for three days. But itis beyond question 
that Ganpat did go to Chaheti’s house in 
-the evening and tnere was no suggestion 
made that he had done so without invitation 
There ‘is also nothing suspicious in the 
slight delay in finding Muradan—it was 
not surprising that he was not named in 
the first information and it could only 
have been after learning of Ganpat’s dying 
declaration that the Sub-Inspector looked 
out for any labourer of Mitan’s who had 
been sent to call Ganpat. Premeditation 
or not, moreover, excep. + cannot apply 
because, even if Ganpat be said to have 
been stabbed in the heat of passion upon 
a sudden quarrel, it is impossible to hold 


that there was a sudden fight also between. 


Ganpat and Zalim and the stab cannot be 
said to have been given without the offen- 
der having taken undue advantage: See 
Queen v. Akal Mahomed .(1). In this Court 
the learned Advocate has endeavoured to 
bring the killing of Ganpat 

(1) 3 WR 18 Or. - 
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first excep. to s. 3800. He has referred 
to “tho evidence of witnesses like Subhna- 
rayan and Ramdhari P. W. No. 5,the Gan- 
pat and Zalim were “in hot temper” when 
they came out of Chaheti’s house. He has 
also referred to Ganpat’s giving Zalim a 
push inthe morning and wanting to turn 
him out of Chaheti’s housein spite of 
7alim’s relation to Chaheti. Though he 
cannot point to any evidence supporting 
Zalim's allegation of a nikah with Chaheti, 
he has urged that the admitted fact that 
Zalim tried to induce Chaheti to execute 
a will in his favour and that she received 
the suggestion seriously enougù to consult 
her brother about it, points to an intimacy 
between Zalim and Chaheti which taken 
with his relation to her (such as ib is) 
through her brother’s brother-in-law, was 
sufficient to constitute (abuse froma mere 
karpardaz) gross provocation, But the push 
given by Ganpat in the morning cannot be 
regarded as sudden provocation for the occur- 
rence of the evening. Tbe abuse indulg- 
edin by a mere karpardaz in the evening can 
also hardly constitute provocation within the 
meaning of the exception because Chaheti 
was obviously with her karpardaz Ganpat 
and Zalim had noright to thrust himself 
on Chaheti. Nor can it be saidthat the 
provocation for the occurrence inthe even- 
ing was not sought by Zalim himself; .he 
had sent for Ganpat and could -have had 
no reason to think that matters -would’ 
then turn not differently from his experience 
of themorning. The carrying ofa knife 
of a size to cause the deep stabs on Gan- 
pat and Ramkishun also spells premedita- 
tion, for it ıs not shown that such a knife 
was usually carried by the appellant. The 
contention, therefore, that the stab on 
Ganpat was within the first excep. to 
s. 300 must be negatived. It has not been 
suggested that any other exception ap- 
plies. The killing of Ganpat was clearly 
murder and Zalim’s conviction under 
s. 302 in respect of this killing should, in 
my opinion, be affirmed. There is also no 
reason to pass the smaller of the twosen- 
tences provided by law for this murder. I 
would, therefore, confirm the sentence of 
death. =e 

As regards the stabbing of Ramkishun 
it was urged before the Sessions Judge 
that the case was- covered by excep. 
2 relating to the right of private defence. 
The -learned Sessions Judge negatived 
this contention onthe ground that Zalim 
having committed a non-bailable and cogniz- 
able offence was liable toarrest by private 


sis . 
persons, and alsoonthe ground that the 
“double wceunds inflicted on the abdomen which 
is a very delicate part of the body were not justi- 


fiable to evade an arrest which Ramkishun was 
justified to maske.” 


Section 59 of the Code of Criminal Pro-. 


cedure, however, only entitles private 
person to arrest any person who in his 
view commits anon-bailable and cogniz- 
able offence and the words ‘inhis view” 
mean “in his presence” or “within sight of 
him” and not “in his opinion":— See Gokhul 
Tatwa v. Emperor (2). itis clear that if 
Ramkishun was as he says tying his cattle 
when he heard his father’s cry he could 
not have seen Zalim stabbing Ganpat but 
had only come out of his house after his 
father’s cry. He was, therefore, not entitl- 
ed to-arrest Zalim see dlawal v. Emperor 
(3). Zalim was entitled in the circumstances 
to exercise the right of private defence 
of his - person, There could also have 
been no premeditation so far as 
Zalim’s stabbing of Ramkishun was con- 
cerned. All the four assessors thought 
that Zalim’s intention in stabbing Ram- 
kishun was not to cause his death but to 
evade arrest. It does not appear in the 
circumstances that he had any intention of 
doing more harm than was necessary for 
the purpose of effecting his escape. In a 
somewhat similar case Farid v. Emperor 
(4), two Judges of the Sind Judicial Com- 
missioner’s Oourt upheld the application 
of excep.2 tos. 309 to the ecaseof a 
man who was concealing himself from the 
Police, was seized by the deceased and two 
others and in order to rescue himself 
struck the deceased two severe blows on the 


head and shoulder with an axe which he 


had in his hand atthe time. In the present 
case the right of private defence was 
undoubtedly exceeded, but it cannot be 
said that it was exercised in such a manner 
as to take the matter out of excep. 2, 
That means that the offence was not murder 
but culpable homicide. 

The learned Advocate for the appellant 
has further urged that excep. 1 also 
applies to the stabbing of Ramkishun. As 
has been already chown, Ramkishun was 
not entitled under s. 59 of the Code of 
Criminal Procedure to arrest Zalim who 
was running away after the murderous 
assault on Ganpat. The conditions in 
which in England a homicide is reduced 


(2) €9 Ind Cas 1030; 7P L T 6%; £6 Cr, L J 146°: 
ALR1926 Pat, 53° 
(8) 64 Ind, Cas, 87°: 23 Cr. L J 3319 P L R 1999. 
A l R 1922 Lah 78 ' 
(4) 9 Ind, Cas. 4:2; 12 Cr,L J 81. 
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from murder to manslaughter are not less 
strict than thore to be found in excep. 
t and yetit is settled law there that, if a 
perron unjawfuliy arresis or imprisons 
dnother and the perscn so prevcked imme- 
diately and unjustifiably kills the other 
the offence is manslaughter and not 
murder: See Halsbuiy’s Lews of England, .. 
Vol. 1X, p. 580, Para. 1176 with Foot- 
note (a). A comparison of the language of 
the second proviso to excep.1 with that 
of the first two paragraphs of s. 99 of the 
Indian Penal Coce leads to a similar con- 
clusion under the law of India. The 
provocation that will bring a case within 
the exception must, according to the 
proviso, not te provocation given by 
anything done in obedience tothe law or 
by a public servant in the lawful exercise 
of his powers. Under the first two para-. 
graphs of s. 99, on the other hand, the 
light of private defence is not available 
against acts done or directed by public 
Servants acting in good faith under colour 
of their office,even though such acts may 
not be strictly justifiable by law; unlike 
the second proviso to eacep. J, the | 
exclusion of th3 right of private defence. is 
not confined to things done in strict con- 
formity with the law. An arrest or 
attempted arrest by a private persoa, if 
not strictly justifiable by law,is thus not 
provocation mentioned in, 
excep. 1. The tight of private persons 
to arrest offenders is more restricted in. 
India than in England where private per- 
sons are not only permitted but also 
required to arrest any person who in their 
piesence commits a ielony or dangerous 
wounding, etc., and are empowered to 
arrest on a reasonable suspicion of the 
commission of these and some other offences 
but that right must be taken with its 
restrictions in applying the Penal 
Ccde. 


Upon the whole, it seems to me that there 
is no good reason why Ramkishun’s stab- 
bing should be regarded as not -coming 
within excep. 1.- Iè is, however, not 
absolutely necessary to decide the pointin 
the circumstances of this case, for it is 
beyond question that this stabbing is 
within excep. 2. hi 


. I would, therefore, accept the contention 
that the stabbing ot Ramkishun constitutes 
no more.than the offence of culpable homi- 
cide not amounting to murder. It ig 
unnecessaly to prcnounce any sentence for 
thisofence in view of tha sentence of 


t 
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death passed on Zalim for the murder of 


Ganpa : zw. Gleb 
zanpat, ‘finding that a decree fora sum exceeding the limits of 


.. the pecuniary jurisdiction should be given to * ;the 


I would accordingly dismiss the appeal, 
accept the reference and confirm: the death 


sentence only in respect ‘of the murder of: 


Ganpat. As regards the killing of -Ram- 


kishun, I would allow the-appeal, alter the. 


conviction to one under g. 304; reject the 
reference.and décline to confirm the death 
sentence. . i - 

Rowland, J.—I agree both asto the 
facts and- as to-the law. It seemed at 
first sight paradoxical. that Zalim could 
claima right of private defence against 
Ramkishun. Ramkishun had heard his: 
father crying out and saw Zalim in flight, 
and pursued by Ganpat who was pressing 
his hands to the mortal wound.: Ram- 
kishun gave chase and for this Zalim 
stabbed him to death. But an examination 
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of thestatutes and the authorities has con- . 


‘vinced us that there is no escape from the. 
position that the law is as my learned 
brother has stated it, and we have to apply 
the law as we find it. It is popularly 
believed that a private person is entitled 
to arrest not only a criminal whom he sees 
in the act of doing the crime, but one whom 
he sees in the act of flight immediately 
after. This is not the law: see Kalai vV. 
Kalu (5), and Bolaiv. Emperor (6). 

If it isfelt that the law is not in con- 
‘formity with public feeling and the public 
conscience, the only remedy is by way of 
amendment. 

ENGO Order accordingly. 

~- (5) 27 C 386, 7 

` (6)35 O 361. 
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Appeal from Original Order No. 239 of 
' 1931 

December 21, 1933 
CoveTNEY-TERRELL, O. J., Kunwanr SAHAY 

p AND JAMES, JJ. 
Musammat UREKHAN KUER—PLAINTIFF 

APPELLANT i 
| VETSUS 
Musammat KABOTRI — DEFENDANT— 
RESPONDENT 
Jurisdiction—Accounts, suit for—Value in plaint, 
if determines jurisdiction —Amount ultimately found 
to be in excess of pecuniary jurisdiction —J uris- 
distion of Court, if ousted—Objection to jurisdiction, 
if can be entertained in appellate stage—Sutts 
Valuation Act (VII of 1887),8. 11. 

.¢t The pecuniary jurisdiction of the Oivil Court is, 
ordinarily speaking, governed by the value. stated 
by ths plaintiff in his plaint and ifa suit having 
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regard to the valuation in. the. 
diction, such jurisdiction’ is not-ousted by ‘the Court 


plaintiff Dinanath Sahiv. Mayawati “Kuer (s). 
followed; Gopal Singh v Indra Coomar Hazra 19), 
dissented from, Khudaijat-ul-Kubra v. Amina Khatun 
(4: and Amba las Harirao Karante v. Vishnu Govind 
Baramani Ker-(5), relied on |p. 5`2, col 1] 

Under s.1!, Suits Valuation Act, any objection 
which “is tobe raised on the ground of pecuniary 
jurisdiction must be taken in the trial, Court at the 
earliest possible opportunity and where the objec- 
tion is not taken, ıt is not to be entertained 
thereafter unlessthe Appellate Court is 
that there has been some miscarriage of 
the merits. Khudatjat-ul-Kubrav. Amina Khatun 


(4),relied on. |p. 583, col, 1] 


Appeal from an order of the. Subordinate 
Judge of Patna, dated August 13, 1931. 


satisfied .. 
justice on. 


Messrs B.P. Sinha and S. B. Prasad, for 


the Appellant. 


Messrs. P. R. Das, S. N. Basu and Duc. 


Varma, for the Respondent. < 


Courtney-Terrell, C. J.—The facts of 
this case are as follows.— 

The plaintiffis the widow of one Ram- 
prit Sahu. The defendant was originally 
one Ram Khelawan but died during the 
pendency ofthe suit and his widow was 
substituted in his place. 


that is to say a warehouse to which mer- 
chants brought their goods forsale paying 
the proprietor a commission on transac- 


tions to which business the plaintiff succeed 
ed onhisdeath. The plaintiff finding, 
manage the business. 


that she could not 
by herself took into partnership the late 
Ram Khelawan. A deed dated January 
20, 1923, was executed between the parties 
who became partners in losses and gains 
sharing equally. Furthermore, each advanc- 
ed asum of Rs. 5,000 in addition to the 
capital already invested in the business. 
The sole custody of! the business was left 
to Ram Khelawan and it was provided that 
in each year he would render accounts to 
the plaintiff. After many fruitless. re- 
quests Ram Khelawan ultimately on 
March 25, 1929, rendered his first.and only 


statement of account, a copy of which was ‘ 


filed with the plaint and since April 16, 1929, 
he repudiated partnership and began to 
assert an exclusive title to the. . business. 
The accounts rendered are said by the 
plaintiff tobe incorrect and she started 
criminal proceedings against Ram Khel- 
wan which were, however, unsuccessful. 
The plaintiff sued for dissolution of part- 
nership and asked thatthe business migh; 
be wound up and that ths: defendan: 
should be ordered to deliver accounts from 


The plaint alleges 
thatthe late Ramprit had a gola business. 


mr 
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January 90, 192360 date. The plaintiff for 
the purpese of jurisdiction valued her suit 
uncers.7 (IV) of the Court Fees Act at 
Rs, 1,000 payinga court-fee of Rs. 97-8-0 
ch that value. l 

The material part of ihe defence with 
which we are concerned is contained. in 
the first two paragrapns of the written 
statement which are as follows:— 

1. The.suitis not maintainable in the 
_ Manner in which the plaintiff has instituted 
it. 

2. The suitis not fitto be heard by this 
Court (Mogadma haza qabil samayet 
Adalat haza ke nahinhai) andthe suit is 
bad for not impleading Shamlal Sahu and 
Chandan Ram Sahu (persons whom the 
defendant alleged to be existing partners 
in the defendant's business). 

The suit came on for trial before the 
Munsif who held that Ram Khelawan was 
liable toaccount. Further he held that 
the defendant’s widow wasliable to render 
accounts as the legal representative of 
Ram Khelawan but that her liability 
would be limited to ‘the assets of 
the deceased in her hands. At this 
„tage it may be pointed out that the 
only liability of the widow is that she 
must disclose all books and documenis in 
her possession or power and that she is 
liable on the taking of the account for the 
amount of money, if any, wrongfully 
withheld from the plaintiff to the extent 
of the assets of the deceased in her hands. 
The plea by the defendant that the suit 
was bad because of the failure to join the 
plaintiff's two sons was overruled and itis 
not insisted upon beforeus. The Munsif 
concluded his judgment by stating that an 
objection to the valuation ofthe suit had 
been taken atthe time of the trial. It was 
said that according to the statement 
in the plaint the suit should have been 
valued at more than Rs. 1,000and hence 
that dhe Court had no jurisdiction 
to try the suit. The Munsif overruled this 
plea and stated that there was nothing in 
the plaint to show that this amount had 
been arbitrarily or inadequately fixed or 
that the amount ultimately found to be due 
would exceed Rs. 1,C00. 

It has been argued before us that this 
plea was takenin para. 2 of the written 
statement. In my opinion this paragraph 
‘will not bear the construction urged by 
the defendant. The pleading is of a vague 
character but the reference to the failure 
‘to implead the two alleged partnerships is 
of its essence., The Munsif was right in 
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stating that the objection to valuation was 
taken. at the time of the trial. In my 
Opinion it was not taken at any earlier 
date. l ; 

Tke defendant appealed to the Subordi- 
nate Judge. Before the appeal was. 
argued the defendant who had paid into 
Court Rs. 1,000 as security, offered this 
sum in full satisfaction of the respondent's 
dues and argued that as the jurisdiction 
of the Munsif was limited to Rs. 1,000, that 
was the maximum for which a decree could 
be passed even if, when the accounts came 
to be taken, it should be found that more 
than Rs. 1,400 was duetothe plaintiff. This 
argument has been pressed before us and 
16 has been urged that the Munsif has no 
jurisdiction to pass a deciee for a sum ex- 
eceeding his pecuniary jurisdiction. It is 
further urged that on the plaint itself it 
is Clear that the plaintiff's dues, if she 
became - successful, must be more than 
Rs. 5,C00. This is founded upon the fact 
that the plaintiff relying upon the allegation 
that each party had contributed Rs. 5,000 
to the capital of the firm that that sum was 
claimed by the plaintiff. Upon the true 
construction of the claim I em unable to 
see that any such claim was made. Moe- 
over it would be balanced by the claim: of 
the defendant to recover his own contribu- - 
tion of Rs. 5,000. It is a mere statement 
of the history of the partnership and of the 
matters which must be considered in taking 
the account. Itisnot a claim to the sum 
of Rs. 5,000. Furthermore it is alleged in 
the plaint'as an act of repudiation of the 
partnership by the defendant, that he began 
to take away bags of grain, the property 
of customers from the gola and alleging 
that the value of such grain must amount 
to over lis, 5,000 that that sum being 
claimed frcm the defendant was an 
additicnal reason for making the 
value of the suit es stated in the claim 
more than: Rs. 1,000. These two latter 
arguments of the defendant were accepted 
by the Subordinate Judge. In my opinion 
both are erroneous and the two allegations 
by the plaintiff are not the basis of the 
claim nor do they ‘constitute claims to the 
specific amounts. 

The defendant however persisis before 
us in the argument that she having paid: 
into Couit Rs. 1,000 and the jurisdiction ‘of 
the Munsif being limited to that sum, 
the Munsif had no power to pass a decree 
for any sum in excess of that amount andi 
that he should not have proceeded, to try 
it; nor should he have ordered the taking: 
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of accounts, for if, -when the accounts come 
to be taken the account found due is more 
than Rs. 3,000, it will not be possible to 
pass a decree for ithe excess. Now jurisdic-. 
tion is governed by ss. 38 and 19 of the 
Civil Courts 


follows :— 
18. Save as otherwise provided by any enactment 


for the time being in force, the jurisdiction of a’ 


Dietrict Judge or Subordinate Jndge extends, subject 
to the provisions of s 15 of the Code of Oivil 
Procedure. to all original suits for the;time being 
cognizable by the Civil Courts. i 

(L). Save as aforesaid, and subject to the pro- 
visions of sub-s. (2), the jurisdiction of a Munsif 
extends to all like suits of which ths value does not 
exceed one thousand rupees”, 

By s. 15 of the Code of Civil Procedure 
every suit shall be instituted in the Court 
of the lowest grade competent to try it. 
Valuation of a suit for the purpose of 
jurisdiction js regulated. by the Suits 
Valuation Act of 1887. Section 8 of 
this Act, inter alia provides that the value 
of the subject-matter of a suit for partner- 
ship accounts for the purposes of jurisdic- 
tion is the same as that determinable for 
the computation of court-fees and the 
amount ofthe court-fees is governed by 
the Court Fees Act of 1870. By s. 7 of that 
Act suits for accounts are to be valued 
according to the amount at which the 
relief sought is valued in the plaint or 
memorandtim of appeal. Under O. VII, r.2 
of the Code of Civil trocedure where the 
plaintiff sues for mesne profits or for an 
amount which will be found due to him 
on taking unsettled accounts between him 
and the defendant, the -plaint shall state 
approximalely fhe amount sued for. Under 
s. ll of the Court Fees Act in a suit for 
an account if the amount decreed on 
taking the account, is in excess of the 
amount at which the plaintiff valued the 
relief sought, the decree is not to be ex- 
ecuted until the difference between the. 
fee actually paid and the fee which would 
have been payable if the whole amount 
so decreed had been stated shall have 
been paid. It is therefore contemplated 
that notwithstanding che valuation of the 
suit -obligatory upon the plaintiff for the 
purposes of jurisdiction,ithe fee payable may 
be increased to correspcnd to the amount 
ultimately found to be due, Now if the 
amount ultimately found to be due should 
exceed the pecuniary jurisdiction of the 
Court, it was argued but without much 
force, that the jurisdiction of the Munsif 
was entirely removed. I cannt think that 
it was the intention of the legislature 
that a suit should at one time be consider- 
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ed within the jurisdigtion of ths Gourt and 
subsequently after the trial of the suit on 
itg.merits that the Court should ba held 
to have had no jurisdiction. Ja my opinion 
this argument. does not merit serious cone 


sideration, 


Now there are certain cases where the 
Munsif is expressly given jurisdiction by 
the @ode of Civil Procedure to take ae- 
counts and some of these are dealt with 
in O. XX. By O. XX, r. 15, the Court 
has’ power in a partnership action to pass 
a preliminary decree and to direct ac- 
counts to be taken and provided that the 
conditions of the -Suits Valuation Act and 
the Court Fees Act are properly complied 
with, the Munsif clearly had jurisdiction 
to entertain the partnership action topass 
the preliminary decree and to direct the 
taking of accounts. Another case is pro- 
vided by O. XX, r. 12 where the suit is 
for the recovery of possession and mesne 
profits and here the Court is given juris- 
diction not only to estimate the amount 
of the mesne profits up to the institution 
of the suit but subsequent to the suit 
until delivery of possession. In such cases, 
it is only reasonable to suppose that the 
Court should have power to direct pay- 
ment of such amount as may ultimately 
be found due notwithstanding that. this 
may exceed the pecuniary jurisdiction of 
ihe Munsif. Ina case where the enquiry 
had been conducted under O. XX, r. 12, 
the power of the Munsif to grant a dec- 
ree for a sum larger than his pecuniary 
jurisdiction was affirmed by this Courtin 
Dinanath Sahi v. Mayawati Kuer (1) where 
the following expression of opinion was en- 
unciated at p. 58*. : 

“The argument that the Munsif is incompetent 
to investigate a claim which exceeds his pecuniary 
jurisdiction overlooked the saving clause ins, 19 
(Oivil Courts Act) which preserves his jurisdiction 
to act under the Civil Procedure Oode as one of 
the enactments for the time being in force. Section 19, 
it is true, does not empower the Munsif to entertain 
an application to investigate a claim which exceeds 
his pecuniary jurisdiction; but, also, it does not 
prohibit him The word deliberately used by the 
legislature ins. 19 is “suit” and though the word 
‘suit’ must include proceedings ın the suit, the pro- 
esedings must be such as, irrespective of any statute, 
could properly be had in the suit,” 

Tt was then pointed out by the Court that 


‘py the express provisions of O. XX, r. 12, 


the Court is competent to pass a decree for 
mesne profits pendente lite and further that 


“(1) 6) Ind. Oas 3:6;6 P LJ 54,2 P LT 143; 
(1921) Pat. 69. 
“Page 0£4 P. L. J [Ha] = 
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O, XX, r. 12, cannot be read as subject 
tothe provisions of s. 19 of the Civil Courts 
Act, ` ; 


Similarly in directing an.enquiry under 
O. XX, r. 15, the Court must obviously have 
power to pass a preliminary decree and 
‘after the account has been taken, to pass a 
final decree for such amount as may be 
‘found due. This view of the law has been 
consistently followed in the High Courts of 
Allahabad and Madras. The case of 
Sudarshan Das Shastri v. Ram Prasad (2), 
may betakenas an example. This was a 
suit to redeem a usufructuary mortgage. 
The sum secured was Rs. 100. The plaint- 
iffs stated that the mortgage had been 
satisfied out of the profits of the property 
andthat probably about another l's. 100 
would befound dueto them on taking an 
‘account. The suit was brought in the 
Munsif’s Court and he gave the plaintiffs a 
decree for over Rs. 4,000. The High Court 
held that the pecuniary jurisdiction of the 
Civil Court is, ordinarily speaking, governed 
by the value stated. by the plaintiff in his 
-plaint and if a suit having regard to the 


-valuation in the plaint is within the 
jurisdiction, such jurisdiction is not 
ousted by the Court finding that a 
decree for a sum exceeding the 


limits of the pecuniary jurisdiction should 
be given to the plaintiff and the Court dis- 
agreed with the decision of the Oalcutta 
High Court in Gopal Singh v. Indra Coomar 
Hazra (3). This latter is the only autho- 
rity onthe other side of the argument and 


it has been apparently followed by the - 


Calcutta High Court but I agree with the 
reasoning of the Allahabad High Court 
which was followed in the case of Khudaijat- 
ul-Kubra v. Amina Khatun (4). The latest 
expression of opinion of the Bombay High 
Court is contained in Ambadas Harirao 
Karante v. Vishnu Govind Baramaniker 
(5), where at p. 842* the learned Judges 
said :— 

“Wo are unable to agree with the learned Sub- 
ordinate Judge that the mere fact that the decree 
was for an amount of Rs. 5,700 and was passed by 
the Second Class Subordinate Judge (whose jurisdic- 
tion was limited to Rs. 5,030) was ipso facto proof that 


(2)7 Ind. Cas. 383; 33 A 97;7A L J 963. 
O 


97 
(3) Lind. Cae, &6; 13 O W N 493; 9 OL J 367-5 
M L T 360. ' 
(4) 80 Tnd Cas 413;46 A 250 at p. 973-2994 L J 
122 A I R 1924 AJI, 3°58; L R 5A 142 Giv.. 
(5: 100 Ind. Cas 109; 50 B 839; 28 Bom, L R 1461: 
A IR 1927 Bom. 83. i 
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it was beyond jurisdiction and a nullity. For ins- 
tance, if a suit has commenced within the jurisdiction 
and by the addition of mesne proiits after the date of 
institution, the amount is increased to an amount 
beyond the jurisdiction, a decree for the full amount 
is, nevertheless, perfectly valid and with jurisdiction. 
The jurisdiction in the first instance is determined 
under the Bombay Civil Courts Act by the 
valuation in the plaint and not by the result of 
the decree, whatever it might turn out to be. 
It is true that deliberate and mala fide undervalua- 
tionor overvaluatian might causa the decree to be 
a nullity,” a 
With these observations J respectfully agree. 

It was contended before us that the cases 
in which under O. XX, r. 12, special 
jurisdiction was given to the Munsif to 
deal with accounts or mesne profits pendente 
lite, differ in principle from this in which 
the duty of the Munsif is to enquire‘into 
the accounts up to the institution of the 
sult. < 

The reasoning, however, of the Courts and 
particularly of the Court which decided the 
case of Dinanath Sahi v. Mayawati Kuer 
(1), proceeds upon no sach basis. In my 
opinion the Munsif has jurisdiction to pass 
a decree for a sum, if any, in excess’ of 
Rs. 1,000 and the device of the defendant 
in paying into Court the sum of Rs. 1,000 
has been entirely ineffective and will not 
prevent the account from proceeding. If 
however it should be ascertained on taking 
the account that the sum recoverable does 
not exceed Rs. 1,000 the Munsif will be 
able in his discretion to award the costs 
of taking the account to the defendant. 
Whether or not he will exercise this dis- 
cretion will depend upon factors which we 
need not now take into consideration. 


It remains to notice a further point 
against the defendant's contention of want 
of jurisdiction. I have referred to O. VII, 
r. 2which imposes upon the plaintiff the 
duty of approximately and in a bona fide 
manner putting a value upon; his suit. It 
was impossible for the plaintiff to estimate 
precisely the amount which would ulti- 
mately befound due. Indeed, this is the 
case in many partnership suits where the , 
active partner is requested by the sleeping 
partner to deliver accounts of the business 
transaction of which he had been in churge. 
Itis however always open to the defendant 
to object at the earliest possible moment 
that the suit has been under or over-valued 
for the purpose of giving the plaintiff 
recourse toa Court which would otherwise 
have been incompetent to iry the case. 
The defendant might, for example, d mon- 
strate that if he were, contrary to his 
contention, held liable to account that he 


1934 


would have to account for a very large 
sum in excess of the jurisdiction. The 
tribunal should be given an opportunity of 
dealing with this matter of jurisdiction 
at the earliest moment in order that it 
might.not waste time by going into the 
merits, and the enactment shows that this 
is the policy of the legislature, Section 11 
of the Suits Valuation Act enacts that an 
objection by reason of over or under-valu- 
ation shall not be entertained by an ap- 
pellate Court unless the objection is taken 
in the Court of first instance at or before 
the hearing at which issues were first 
framed and recorded or in the lower Ap- 
pellate Court in the memorandum of appeal 
to that Gourt or the Appellate Court is 
satisfied for reasons to be recorded by 
itin writing that the suit or appeal was 
ovet-valued or under-valued or that the 
over-valuation or under-valuation thereof 
has prejudicially affected the disposal of 
dhe suit or appeal on its merits. As 
was stated in the case of Khudatjat-ul- 
kubra v. Amina Khatun (4). ai p. 253* 
>It is clearly contemplated there (i.e, in the 
statute) that any objection which is ,to be raised 
on the ground of pecuniary jurisdiction must be 
taken in the trial Court at the earliest possible 
-opportunity and where the objection is uot taken 
it is not to be entertainable. thereaftsr unless the 
Appellate Oourt {iz satisfied that there has been 
some miscarriage of justice on the merits.’ 

Now the pleading in para 2 
of the written statement which I have 
quoted above does not raise the point of 
‘pecuniary jurisdiction. It is either a 
vague objection or if on an alternate con- 
struction it is not vague, it refers to the 
defect in not impleading ths two alleged 
partners. That this was the meaning 
placed by both the parties and by the 
trial Court upon the pleading is demonstrat- 
ed by the issues which the Court 
framed :— 

1. Is the suit bad for non-joinder of 
Shyamial and Chandan Ram ? 

9-13 the plaintiff entitled to a decree 
for rendition of accounts by the defend- 
ant and for winding up the business? 

3. To what further relief, if any, is th 
plaintiff entitled ? ; : 

Had the Oourt considered that 
there was a matter of jurisdiction to be 
considered it would have framed a specific 
issue and would hive decided it as a 
preliminary point without proceeding, as 
it did, to hear the evidence and consider 
the case on its merits. Moreover after 
deciding the issie3 thə M insit expressly 
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states that the objection to the valuation 
was taken at the time of the trial. 
Further, the lower Appellate Court has not 
recorded any reasons in writing lo show 
that the over valuation or under-valuation 
had prejudicially affected the disposal of 
the suit on its merits. The jurisdiction 
to consider ths right of the plaiatif® to 
an account was conferred by the valua- 
tion of the plaint in the first instance 
and the-ultimate decision on the enquiry 
into the accounts could have no bearing 
upon the conduct of the trial upon its 
merits, In my opinion, the objection to 
valuation was not taken at the earliest 
possible moment as prescribed by s. 11 and 
it should fail in any case, 

The suit should now go back to the 
trial Court with a direction to the Munsif 
to enquire into the accounts to be rendered 
by the widow of the defendant on the princi- 
ples enunciated in the earlier part of this 
judgment, She should make a proper 
affidavit of all documents in her posses- 
sion or power and the Commissioner shold 
arrive at his estimate of the amount due 
to the plaintiff from an examination of 
the materials so disclosed together with 
such assistance as he can obtain from the 
parties, but the widow defendant cannot 
be compelled to furnish an account in 
the way such an account could have been 
ordered from her dsceased husband 
had he been alive, the obligation to render 
an account being of a personal nature 
only. The appeal must be allowed with costs 
throughout, The costs of taking the account 
will be determined by the Munsif in accord- 
ance with the ordinary principles in such 
cases, 

Kulwant Sahay, J.—I agree. 

James, J.—I agree. 


N. Appeal allowed. 
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MADRAS HIGH COURT 
Appeal against Order No. 325 of 1933 
and 
Civil Revision Petition No. 1347 of 1933 
l October 5, 1933 
SUNDARAM CHETIY AND PAXSBNHAM 
WaALSH, JJ. 
GNANAMBAL AMMAL—APPELLANT 
versus l 
S. VADIVELU PILLAI AND OTHERS 
— RESPONDENTS 
Guardiins and Wurds Act (VIIL of 189 )), ss. 43 
(1), 47 (ly —Lpplica'ton by stranger for loan out of 
minor's funds—Maintainrbitity—Order yrd2-s 13 — 
Appeal by guardian, competency of. : 
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“Where a person applied to tbe District Corrt 
praying that aloan ofa certain amount may be 


granied to him out ofthe funds of a minor on the 
security of immovable properlies and tbe Court 
acting under 8.48 of the Guardians and Wards Act 
made an order in his favour and tbe’ guardian 
appealed : i f 

Held, (i) that the petitioner had. no locus standi 
to make the application and the application ought to 
have been summarily dismissed; i 

(24) the order could not under 
be treated as having been made 
Court orasan administrative order; 

(iii) that though the application was not main- 
tainable, as the Court had purported to act under 
3. 43 of the Act,it was open to the aggrieved party 
. to appeal and to raise the question of the compet- 
ency ofthe petitioner to apply ia the appeal. 
Latchmanan Chetty v. Ramanathan Chetty (|), refer- 
red to. 


Appeal against an order of the District 
Court of South Arcot, dated Augst 30, 1933 
in pursuance ofits order dated Avgust1l, 
1933 and made in J. A. No 248 of 1933 in 
O. P. No. 333 of 1925. 


Mr. T. M. Krishnaswamy Iyer) for 
Appellant. 

Messrs. S. Muthiah Mudaliar and N. Soma- 
sundaran, for the Respondents. 


Judgment.— This Civil Miscellaneous 
Appeal has been preferred by Gnanam bal 
Ammal, the mother ofthe minor Subbaraya 
- Chetty, who was also appointed as the 
guardian of the peison of the minor. By 
way of caution, a Civil Revision Petition 
is also filed. Theorder appealed against 
was passed by the District Judge of South 
Arcot on a petition filed by N. Vadivelu 
Pillai, Ist Respondent praying that a loan 
of Rs. 30,000 may be ordered to be given 
out of the minor’s funds, on a first mort- 
gage of immovable properties. The 
Court issued notices to the personal 
guardian, the outstandings guardian and 
the immoveable properties guardian of the 
minor, in respect. of that application. 
All the guardians stoutly opposed the 
petition, on the ground that the proposed 
investment is neither safe nor calculated 
to promote the bestinterests of the minor, 
in view of the present economic depres- 
sion in the country. The learned District 
Judge made an investigation and came to 
the conclusion that the apprehension of 
the guardians was not well-founded, and 
ordered the grant of the loan by accord- 
ing his sanction reserving -the question of 


the circumstances 
suo motu by the 


the 


settlement of the details regarding 
the terms of the mortgage to 
another date. Against ` this order, the 


present appeal and the revision petition 
have been tiled by the personal guar- 
dian. 
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While the learned Advocate for the 
appellant wanted to urge a technical ob- 
jection that a petition of this kind by: a 
Stranger desiring to secure a loan of-the 


minor's money ig not maintainable ‘under 


B. 43 of the Guardians and’ Wards Act, he 
was met with a’ counter-objection, that 
this appeal itself is incompetent. Both 
sides have addressed elaborate arguments 
on -these points, but, in our opinion, the 
real question arising in this case isin a 
narrow compass, and therefore we confine 
our remarks to it.. The petition in ques- 
tion was filed by Vadivelu Pillai under 
r. 21 of the Rules framed under the Act. 
When the objection that he had: no 
locus standi was raised, he stated in his 
reply affidavit, that his application was 
under ss. 32 and 43 of the Act. Thereis . 
not doubt that the Court purported to act . 
under s. 43 on this application ` for it 
directed the issue of notices to all the 
guardians of the minor, as required by sub- 
clauee (3) of. that section, with a view to 
hear their objections . before passing ,an 
order on the - petition. Moreover, ‘tHe 
order passed on the petition is substantially 
one coming within the pruview of sub- 
clause (1) of s. 43. An order sanction- 
ing the loan and directing the issue of 
it, 18 doubtless one to be carried out by 
the act of the outstandings guardian. 
In continuation of the said order passed 
on August 30, 1933, an order. was passed 
on September 2, 1933, directing that guard- 
ian to get the document drawn up. It means 
that he must receive the mortgage bond 
after its execution and registration and 
draw the sum and pay the consideration 
for the mortgage. That being so, the 
order is one regulating the conduct or 
proceedings of the guardian appointed by 
the Court, as contemplated ins. 43 against 
which an appeal lies to the High Court 
under s. 47 cl. (1) of the Act. It is 
argued by Mr. Krishnaswamy Iyer for the 
Appellant, that it is open to him in this 
appeal toshow that the petitioner had no 
locus standi io make an application under 
s. 43, cl. (1) and the lower Court was 
wrong in entertaining it and proceeding 
with its investigation, without dismissing 
it in limine. Though ihe application was 
not maintainable, the Court, however, 
purported to decide the question under s. 43 
(1) treating it as one under that section 
and therefore the party against whom the 
order was passed would be entitled to 
appeal, and also raise the question of the 
competency of the petitioner to apply under 
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that section: vide Latchmanan Chetty v. 
Ramanathan Chetty (1). E 

“According.to g. 43 (1) of the Act, the ap- 
plication has.to be made by any person 
interested. This evidently means’a person 
interested in the minor. But the petitioner 
can: in no sense be deemêd to 
be one interested in the minor. “He 
is -a stranger having no. concern 
with’ the minor, either as a relation 
or as one occupying a fiduciary position, 
He has therefore no locus standi to file an 
application under that section. If every 
debtor who wants to get a loan from out 
of the funds of the ward, is held to be com- 
petent to apply to the Court for an-order 
directing the guardian to advance the 
loan, he should also have the right to 
appeal against the order, if it. turns out 
Lo be adverse to him. The door will be 
open to persons in need of loans to file 
applications to the Court for sanctioning 
them. When a debtor cannot claim the 
grant of a loan as a matter of right, it 
stands to reason that ne should have no 
remedy when the loan is denied to him. 
It seems to us, that a petition of this 
kind by a debtor (in his interests) would 
not lie under s. 43 (1). 

‘An attempt was made by the learned 
Advocate for the Ist respondent to get over 
this difficulty, by suggesting that the ap- 
plication in question may be treated 
merely as information furnished to the 
Court, so that it may of ils own motion 
make the necessary order under s. 43 (1). 
But the fact is otherwise. The lst respon- 
dent was not content with merely sup- 
plying information, but made a specific 
prayer for an order in his favour. Nor 
did the Court purport to act suo motu in 
passingthe order appealed against. This 
suggestion seems to be futile. Another 
ingenious argument was put forward to 
give a newturn to the whole proceeding. 
It is now urged, that the order of the 
District Judge should be taken to bean 
administrative order, against which neither 
an appeal nor a revision petition lies. 
This suggestion is bereft of any founda- 
tion, When the petitioner himself stated 
that his application was under ss. 32 and 
“439 of the Act and wher the Court evidently 
purported to deal with it as such, how 
can it now be urged that the order was 
merely an administrative one? In the face 
of his own averment in his affidavit, the 
petitioner is estopped from raising such a 
contention now. 

(1) 28 M 127, 
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We are of opinion, that the Lower Court 
should have dismissed this petition, onthe 
grcund that the petitioner’ had no locus 
slandi to present. it under the aforesaid 
section, E 

Even on the merits, we think that'the 
learned District Judge did not give due 
weight to the apprehension expressed by 
all the three guardians of “the minor, 
which in view of the depression in the 
economic conditions of the country, cannot 
be slighted as chimerical. ‘Ihe minor has 
a large extent of landed property, whose 
proper managementis a matter of much 
difficulty. Any compulsory augmentation 
to the immovabié property, which will 
be the case, if the petitioner should make 
default in payment of the mortgaged debt 
necessitating the purchase of the mortgag- 
ed lands by the decree-holder himself 
(the minor), is not at all desirable in his 
interests. The paucity of offers for the 
purchase of lands in these days of economic 
depression is a notorious fact. Investment 
of such a big. sum in a single mortgage, 
though the security may be ample, is not, 
in our opinion, a prudent step, having 
regard to the heavy indebtedness of the 
petitioner and other circumstances, which 
reduce the chances of an easy recovery of 
the mortgage amount in cash toa negligi- 
ble minimum. That being so, the sanction 
of this mortgage loan is one which we do 
not think fit to uphold. 

In the result, the appeal is allowed, and 
the applica ion of the Ist respondent is dis- 
missed. He will pay the costs of the ap- 
pellant in this Court. 

No orders are necessary on the Civil 
Revision Petition. 

The typing charges will be included in 
costs. 


A. Appeal allowed. 


ee 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
Second Civil Appeal No. 560 of 1932 
November 10, 1933 
GRILLE, J.C. 
MUHAMMAD ISHAK - Devenpant— 
APPELLANT 
VETSUS 
BALAJI— PLAINTIFE— RESFONDENT 
Contract Act (IX of 1812, s. 125— Contract `of 
guarantee—'Principal debtor’ not in existence— Con- 
tract, tf can be made—Mercantile custom— Broker 


collecting money from purchasers and paying to 
vendors— Whether constitutes the broker a surety, 
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A contract of guarantee as defined in s. 126, 
Contract Act presupposes the existenceof a “prin- 
cipal debtor ° and no such obracet can be made 
before a cale has taken place when there is no 
principal debtor in existence in respect of whose 
default the guarantee can be given. 

The custom whereby brokers collect money from 
the purchasers and pay the same to the vendors is 
a custom of convenience and can in no case con- 
stitute the broker a surety. 


S. C. A. against the decree of the Addi- 
tional District Judge, Nagpur, in ©. A. 
‘Nos. 84-32, dated ‘August 16, 1902,- arising 
out ‘of decision in C. S. Nos. 272-31, inthe 
-Court of the Sub-Judge, Second Olass, 
Saoner, dated February 29, 1932. 

Mr, T. J. Kedar, for the Appellant. 

- .Mr. M. R. Bobde, for the Respondent. 

Judgment.—The judgment in this ap- 
‘peal will govern the two connected Revision 
Applications Nos. 463 and 464 of 1932. 

The plaintiff who is a cotton grower 
brought four suits against the common 
purchaser and four brokers who negotiated 
the sales between them. By consent the 
suits were - tried together and decreed 
against the purchaser but dismissed in each 
case as far as thè brokers were concerned. 
Appeals were made by the plaintiff against 
‘the decrees dismissing the suits against 
the brokers and the plaintiff succeeded in 
these appeals which were consolidated. 
Three of the brokers have brought the 
matter further to this Court, the one by 
second appeal and two others by means 
of revision applications in view of the 
pecuniary limit enforced on them. The 
fourth broker appears to have taken no 
action. 

The plaintiff's case was that in each 
instance, the purchaser, Uttamchand, 
bought cotton from him on the security of 
each.defendant who also acted asa broker 
in the transaction. The brokers denied 
that they had acted in the transactions at 
all. The lower Appellate Court found that 
the purchases were made through them, 
that by the custom of the Saoner market, 


ihe brokers inihat market were ipso facto ` 


sureties in respect of every transaction 
entered into by them and that the claim 
did not arise out of a special contract of 
guarantee but was implied in the ordinary 
practice of cotton dealers and brokers at 
Saoner. It is against this decision that 
this Second Appeal.and the connecied 
. Revision Applications have been made. 

_ It has been found that the cotton was 
. deposited with the purchaser and that it 
was ‘agreed that the price of the cotton 
was to be determined at the rate ` pre- 
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vailtug on such date as the purchaser 
might choose to claim it, The claim was 
made on March 31, 1929, over a month 
afterthe cotton had been deposited. The 
plaintiff's case was that the four brokers 
approached him on the same day. clamour- 
ing for his custom (?) and offering,’ag an 
inducement, the terms to which reference 
is made above and that he agreed to these 
terms, although he did not bring his cotton 
to the market on that day, that is to say, 
he claims that a contract of guarantee 
was made on that occasion. . 

This contention would not bring any 
such transaction under the provisions of a 
“contract of guarantee” as defined in s.. 126 
of the Contract Act. Such a.contract of 
guarantee presupposes the existence ofa 
“principal debto:” and nò sach contract 
can ba made before a sale has taken place 
when there is no principal debtor in exis- 
tence in respect of whose default the guaran- 


‘tee can be given.: The lower Appellate 


Court has sstup a case which -is quite 
opposed to the plaintiff's claim. No parti- 
cular custom derogating from the ordinary 
practice of brokers was pleaded and 
from the wording of the plain’. it is 
manifest that separate undertak- 
ings on the basis. of suretyship and 
brokerage were alleged. In fact it is the 
security which is given the more prominent 
piace andthe brokerage a subsidiary one 
and the lower Appellate Court is clearly in 
error when it doubts whether the claim arises 
out of a contract in the strict sense of the 
term and holds that ac ntract of surety- 
ship is implied in the practice of the brok- 
ers at Saoner. The brokers in bringing the 
parties together did no more than to under- 
take to find a purchaser who would agree 
to the terms proposed by them to the vendor 
and acceptel by him: these terms and lhe 
agreement, the learned Additional District 
Judge has held proved and if is not open to 
me to question them in appeal. There is 
no question here of an agent ucting for an 
undisclosed principal in which case the 
agent might be considered bound by the 
contract and the custom whereby brokers 
do collect money from the purchasers and 
pay the same to the vendors is a custom of 
convenience and can in no case constitute 
the broker a surety. Theargument advanc. 
ed in the lower Appellate Oourt and ac- 
cepted by it, that the defendants did not 
plead that they acted merely as brokers 
since they denied the transaciion altogether 
and it was their duty so to plead, cannot 
be accepted. It was the duty of the plaint- 


1934 
if to plead on the assumption that it was 
his case that the brokers were ipso facto 
sureties, (which it was not), that the custom 
of the Saoner market was such as to put 
this additional liability, which does not or- 
dinarily exist, on: the brokers. As I have 
said above, I am bound by the finding that 
the four defendants did not act as brokers 
between the vendor and the purchasers, but 
I am in doubt whether the learned Judge 
has examined and appreciated the evidence 
with his usual care. To describe the plaint- 
iff as a common type of unsophisticated 
villager and to accept his statement that he 
is an illiterate man who keeps no books of 
account when he is a considerable grower 
of cotton, lives in the Tahsil head-quarters 
of Saoner, is a moneylender and pays in- 
come-tax on that account to the extent of 
nearly Rs. 300 is a lapse of which the 
Judge should not have been guilty. 

It appears to me that in this case the 
plaintiff, having failedto recover his money 
from ths purchaser is attempting to recover 
it from the brokers, and, having realised 
that the provisions of s. 230 of the Contract 
Act stand in the way of his doing so, de- 
liberately alleged in his plaint that there 
was a contract of suretyship, which he has 
entirely failed to substantiate and which 
the lower Appellate Court, so far from at- 
tempting to discuss, discarded in favour of a 
oase which the plaintiff had at no time set 
np. As respondent in this Court no men- 
tion whatever is made by him of a separate 
contract of guarantee and reliance is placed 
on the view held in the lower Appellate 
Court. No custom was pleaded and such 
custom as may be deduced from the cross- 
examination of the defendant No. 2 as D. 
W. No. 1 cannot possibly clothe the brok- 
ers with the responsibility of suretyship. 

The appeal succeeds and it follows that 
the revision applications must succeed also. 
The judgment in the lower Appellate Court 
in respect of which the second appeal and 
the revision applications have been filed 
are set aside and judgments in the trial 
Court are restored. ‘I'he plaintiff-respondent 
will pay the defendant-appellant’s costs in 
this Court and in the lower Appellate 


Court. 
N. Appeal allowed. 
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= CALCUTTA HIGH COURT 
Criminal Revision Petition No. 324 of 
1933 
April 10, 1933 
C. O. Qaoseg, Acta. C.J., AND S. K. 
h i GHOSE, J. 
NUKUR CHANDRA SARKAR—Accusszp 
— PETITIONER l 
VETSUS — : 
BANJIT KUMAR MULUIK — CoMPLAINANGT 
— OPPOSITE Party 

Penal Code (Act XLV of 1t€0)1, s, 4:17— Will — 
Death of testator—Will recevved by son from solicitors 
~ No steps taken to obtain probabte—Affidavit by son 
in Land Acquisition proceedings that his father died 
intestate —Concealment of will, if made out—Absence 
of secrelion—O ffence under s. 477, if committed. 

Theexecutant of a will died and the will after 
execution remained with the solicitors until 
February ?, 1926, when it was made over to the 
accused who was'‘the only son ofthe testator. The 
testator also left a widow and a daughter's son 
The accused did not take any steps for ol taining 
probate of the will. In order to obtain somé money 
from the Land Acquisition Court, he swore an 
affidavit ia July, 19.0, that his father bad died in 
testate. Afterthe will had been discovered in 
August, 1¥3?, attemp{s were made to bring about a 
settlement between the widow and the accused and 
ultimately probate was applied for in respect 
of the will in question and probate was obtained 
The accused was charged under s, 477, Penal Code: 

Held, that if as matter of fact the accused had been 
advised that, having regard tothe terms of the will'it was 
not necessary toobtain probate, that would furnish 
sufficient explanation for the action of the accused 
in suggesting inthe affidavit of July, 1930, that the 
testator had died intestate. [p. 5£0, col, 1.1 ? 

Held, also, that as the accused obtained’ possession 
of the will with the knowledge of the solicitors who 
were responsible for the custody thereof till February 
1926, it could not be said that there was a secretion in 
the eye of the law and within the meaning of s. 477 
Penal Code [ibid ] ihi 


Messrs. P. R. Das, Satindra Nath Muker- 


jee and Satish Chandra Munshi, for the 
Petitioner. 


Messrs. Probodh Chunder Chatterjee and 
Ti Ban Chatterjee, for the Opposite 
arty. 


Order.-~This is a Rule calling 

Chief Presidency Magistrate ade i 
complainant to show cause why the order 
made by one ofthe Presidency Magistrates 
Mr. Wazen Ali, dated March 7, 1933 com- 
mitting the accused to the Sessions — Court 
for tilal under s. 447, Indian Penal Code 
should not be quashed or why such other 
or further order should not . be made ag 
to this Court may seem fit and proper on 
the ground that the evidence adduced b 

the prosecution does not disclose an office 
under s. 477, Indian Penal Code and as 
such, the commitment of the accused is bad 
in law.. We have heard Mr, P, R. Das of 
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the Patna Bar in support of the Rule and 
Mr. Probodh Chandra Ohatterjee has. shown 
cause. Jn order to -understand the facts 
involved in this-matter-and which have 
given rise to the present prosecution it is 
necessary tostate a few facts very shortly. 

It appears that one Janardan Sarkar 
died some time in 1924 after having exe- 
cuted awillon December 24, 1918. The 
will ‘after..execution remained with the 
Solicitors Messrs. . Kar Mehta & Oo. till 


February 2, 1926, when it was-made over to 


the present accused’ whois the only son 
of the testator. Thetestator died leaving 
a: widow. named Tarangini -Dasi: who: had 
a:brother named Brojo Kishore Mondal and 
ihe person who said that he represented 
the complainant inthe present, proceeding, 
namely Ranjit Kumar Malik a daughter's 
son ofthe testator. It appears that: although 
the accused got. possession of the will 
from.the Solicitors Messrs. Kar Mehta & 
Ca. on February 2, 1926, he did not take any 
steps whatsoever to apply to this Court on 
its original side for obtaining probate 
thereof. Tho receipt granted by the accus- 
ed to Messrs. Kar Mehta & Co. has been 
. produced in the present proceedings and 1s 
marked Ex. 17. i 

The explanation which has been sought 
to.be given on. behalf of the accused for 
his inaction in the matter of obtaining prs- 
bate of the will is said to'be ‘this: that -on 
the terms ofthe will there was nothing 
provided toshow the destination of the 
corpts: tilla certain event had taken 
place, namely, the death of the widow and 
that although various provisions are to be 
-found inthe will in the matter of legacies 
and annuities; the accused, who, it will be 
remembered, is the only sonof the testator 
was not to get any portion of the movable 
or immovable properties left by : the tes- 
tator till the widow of the testator died. 
Itis said on behalf of the accused that 
there was a complete intestacy so far as 
the corpus of the estate was concerned and 
that he had been advised that under the 
circumstances obtaining in the present case, 
he being the only son entitled toget the 
property de hors the will under the Hindu 
Law was not under any obligation whatso- 
ever to apply for probate. Bethat as it 
may, so far asthe facis are concerned it 
appears thatthe widow of the testator, 
namely, the accused’s mother, started a civil 
suit on the original side of this Court for 
obtaing a suitable maintenance for herself. 
That suit being Suit No. 903 of 1930 was 
started by the mother of theaccused in the 
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n.onth of May,, 1930 and it resulted in & 
compromise decrea some time in Decemher, 


. The result of the compromise decree in 
that suit- was that directions were given for 
the payment tothe plaintiff, i.. e., the 
mother of the accused, a sum of Rs, 200 
per mensem on account of her maintenance, 
That suit was managed on behalf of. the 
plaintiff by Messrs. Kar Mehta & Co. 
who were the testator’s Solicitors who were 
the people who had the custody of the will 
up to February, 1926 and who had made 
over the will to the accused in February, 
1926 after they had obtained a proper 
receipt from the accused namely, Ex. 17, 
It appears that the accused had to obtain 
from the Land. Acquisition Court certain 
moneys in respect ofthe acquisition of a 
portion of the testator’s esiate and that for 
some reason or other, he took it into his 
head toswear toan affidavit some time 
in July, 1930, to the effect that the testator’ 
had died intestate. But at any rate the 
fact remains that the people who were 
advising the widow and who were manag- 
ing the suit on her behalf knew at all 
material times from 1926 down to the daté 
of ihe compromise decree in the main‘en- 
ance suit that there had been a will execut- 
ed by the testator, that the will had re; 
mained inthe custody of the solicitors and 
that the willhad been made over .to the 
accused on taking a proper receipt. in 
respect thereof from the accused. 

Itis also in evidence that although, 
according to the accused's thinking, the 
testator had died intestate as alleged’ by 
him in the affidavit referred to above he 
had gone on making payments to the 
legatees andthe annuitants in terms of 
the will and in support of this, reference 
may be madeto the deposition of the mother 
in the present proceedings wherein she 
makes it abundantly clearthat that was 
done by the accused. But be that-as it 
may, the matter stood like this that the 
accused who had the will in his custody 
did not apply for probate and it was, not 
until August 17, 1932, that the will was 
discovered as the result of a Police search 
in the accused’s house on a complaint 
made ostensibly by the mother buton a 
complaint filed by Ranjit Kumar Mullik 
on behalf of the mother. Whether ornot 
the mother wasthe real complainant is 
a question which admits ofvery consider- 
able doubt having regard to the course of 
thé proceedings in the present prosecution, 
because if one goes through the order sheet 


i934 
from August 16, 1932, down to March 7, 19°3 


one cannot say with any degree of certainly ` 


that the presecution which had been 
going ou was io truth and in sub- 
stance a prosecution on behalf of the 
mother and that no one else—be he Ranjit 
Kumar Mallik, the daughter's son of the 
lestator or anybody else such as Brojo 


Kishore Mandal— had anything to do with 


engineering the prosecution. Butwe will 
proceed onthe assumption that the com- 
plainant was the mother of ihe accused. It 
appears ihat after the willhad been dis- 
covered in August, 1932, attempts were made 
to bring about a settlement between the 
mother and the accused and that ultimate- 
ly ` probate was applied for in respect 
of the will in question and probate was 
obtained. | ` i 

After probate had been obtained 
mother instituted a second suit on the 
original side being Suit No. 447 of 1983 
for construction of the will and for ad- 
ministration of the estate left by the 
testator. That suit is still pending but 
in that suit an interlocutory application 
having been madethe maintenance which 
was allowed by the compromise decree in 
the maintenance suit has been increased 
and a sum of Rs. 30) a month has been 
direcied to.be paid by way of and as 
Maintenance tothemother. That was on 
January 25,19°3. So far as the estate itself 
of the testator is concerned it is reasonably 
clear that effective steps have been taken, 
are being taken and will be taken in 
the administration suit for obtaining the 
Court’s directions forthe purpose of safe- 
guarding the estate itself; but the present 
prosecution has heen allowed. to go on and 
so far as the Magistrate’s Court is concern- 
ed, it did not terminate till March 7, 1933 
when the order referred to above and which 
isthe order complained of was passed by 
the Magistrate. 

We are not concerned, although a great 
deal may be said on the facts, with whether 
this present prosecution isa bona fide pro- 
secution or net. There are indications 
whichinduce in the mindofthe Court very 
considerable doubts; but, as we have said 
just now, we are not concerned with those 
doubts nor with the determination of the 
question as to who is the real complainant 
in the case or whether other persons are not 
interested in seeing the case drag out its 
ordinary length with ulterior motives or 
not. Leaving that question apart and aside 
we have got to consider the terms of the 
ground on which the present Rule has been 


the 
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issued and whether the accused can, be 
roped in ‘within the four corners of s. 477, 
Indian Penal Code. So far as that ques- 
tion is concerned, : and- that is the only 
question which need detain us, the facts, 
ifone may summarise them again, are these 
that, at any rate, from February, 1926, the 
people who had been responsible for: the 
conduct of the two suits referred to above 
and who must have: been advising the 
plaintiff, i. e., the mother of the accused at 
all material times from 1930 ‘onwards, were 
aware of the existence of the- will and of the 
fact that the will had been made over to the 
duly constituted ‘executor by the- solici- 


. tors on a proper receipt being taken in 


respect thereof. 

If the solicitors were aware of the --exist- 
ence of the will itis unreasonable to -hold 
that plaintiff inthe twosuits did not know or 
could not know or could not have been advised 
as to the existence of the wil] in question. Any 
one acquainted with what obtains on the 
originalside when suits for- maintenance 
are started need not be reminded that the 
first question which engages the attention of 
the Pleader who draws the plaint or of the 
solicitor who advises the Pleader who draws — 
the plaint is whether or not the person out 
of whose estate the maintenance is to come 
died leaving a will or died intestate. That 
is the first question to engage one’s- alten- 
tion and, as we have said, it is unreason- 
able to hold that the existence of the will did 
not become known or could not have become 
known to the plaintiff in the first of the 
original side suit. If, asis‘only natural to 
assume, the existence of thé will must have 
become known to the-plaintiff, that disposes 
of at once the question whether there was a 
secretion of the will withinthe meaning of 
s. 477, Indian Penal Code. 

Mr. -Chatterjee who has addressed to 


‘us a strenuous argument. has confined his 


attention toa few of the words occurring in 
the section. He has confined his attention 
to the question as to whether the conduct of 
the accused was a fraudulent and dishonest 
one. Nodoubt, that is a very important 
circumstance to be taken-into consideration; 
but the: central fact emerging from a consi- 
deration of the proceedings had in this suit 


-is whether there was a secretionof-the will 


in question within the meaning of s. 477 
Indian PenalCode. If there was no secre- 
tion, then nothing further need be 
considered. As we havesaid just now it ig 
difficult : to come to a-conclusion that 
there was a secretion in fact of the will in 
questions Beag < 
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We will come in a few moments. to the 
ques'ion of the affidavitin 1930, a mat- 
ter to which properly Mr. Chatterjee has 
drawn our pointed attention. The explana- 
tion isthat the-1erms of ihe will showed 
thatthe accused was entitled to the prop- 
erty left by the testator subject to the 
legacies and annuities de hors the will. 
That may or may not besoas a matter of 
construction, but we are unable to overlook 
the point that has been rasied on behalf of 
ihe accused that he was advised that having 
regard to the terms of the will it was not 
necessary -to obtain probate and also . the 
fact that the will had passed into the lawful 
custody of the executor duly nominated and 
constituted under the terms of the will. 
If as matter of fact the accused had heen 
advised that in the circumstances obtaining 
and having regard to the termsof the will, 
it was not necessary to obtain probate, that 
would furnish; .in our opinion, ‘sufficient 
explanation (this explanation is being 
added not for the purpose of justifying ihe 
action ofthe accused) for the action of the 
accused in suggesting in the affidavit of 


July, 1930,that the testator had died intestate. 


‘That affidavit had become necessary, we 
are informed, because the accused had to 
make arrangements for withdrawal of a 
certain amount of compensation money from 
the Land Acquisition Court in respect of 
an acquisition of a portion of the testator's 
estate; but whether that was su or not, the 
only point that need engage our attention is 
whether the explanation that has been 
submitted for the affidavit in question is 
an.explanation which may be taken into 
consideration: On the facts of this par- 
ticular case wé are reluctant to say that 
the explanation need not be taken into 
consideration. We think it should be taken 
into consideration. ; l 

The only further point that need be 
considered is whether if the executor 
obtains possession of the will with the 
knowledge of the solicitors who were 1espon- 
sible for the drawing ‘up of the will, who 
were responsible for the custody thereof till 
February, 1926, it: can be said in these 
circumstances, in addilion to what has 
already been observed, that there was a 
secretion intheeye of the law and within 
ihe meaning of s. 477, Indian Penal Code. 
We have examined the entire record | from 
cover to cover and we think that the accused 
may reasonably urge that there has been 
no secretion whatsoever of the will. The 
accused would have been well advised if he 
` himself had acquainted his mother of the 


{MBICHI KOYA v. EMPEROR - 


oe “14810 
facts referred to above, namely, that the 


will had passed into his “possession from: 


the solicitors .Messis. Kar Mehta & Co: 
In various affairs of life, ‘people commit 
various mistakes, but that is neither here 
nor there. The only question is whether 
the accused has placed. himself in such 
a position that he does come within the 
clutches of s.477, Indian Penal Code. After 
the fullest and themost anxious considera- 
{ion we have come tothe conclusion that the 
accused has made good the ground on 
which the present Rulehas been issued and 
thatthe proceedings started against the 
accused should be quashed and we accord- 
ingly direct that thcse proceedings be 
quashed and that. the accused, if he is 
under any order for bail, should be discharg- 
form such order. ; TA 

N. Proceedings quashed. 





MADRAS HIGH COURT 
Referred Trial No. 28 of 1933 
Criminal Appeal No. 157 of 1933 

. April 3, 1933 
BARDSWELL AND LAKSHMANA Rao, Jd. 
IMBICHI KOYA—PrisoNER—ACCUSED 
versus 


EMPEROK— OTPIS,TE PARTY 

Penal Code (Act XLV of 1260), ss. 312, 301—Ac- 
cused strongly suspecting fidelity of his wife —Summon- 
‘ing of paramour—Accused acting with deliberation — 
Confeesion of wife in paramour's presence—Accused 
stabbing paramour to death—Offence, if murder or 
culpable homicide not amounting to murder—Sen- 
tence. 

The accused strongly suspected that his wife had 
gone wrong with the deceased. Acting with consider- 
able deliberation the accusea sent'for the deceased and 
when he arrived he asked his wife as to whether she 
was amusing herself with the deceased and she con- 
fessed her misconduct with the deceased, Then he 
asked the deceased if it weretrue and without 
waiting for a reply, drew a knife from his waist and 
stabbed him in- his chast which proved fatal: 

Held, that the accused was guilty of murder and 
not of culpable homicide not amounting to murder, 
that it was not a matter of any sudden confession on 
the wife's part that surprised him and took him off 
his balance, but only e confirmation of that which 
hehsd alreacy suspected, if he had not really 
believed it 

Heid, further, that in view of the fact that the accused 
was a man who was wounded in his tenderest part, 
that he had been brooding over this matter and that at 
the moment of the crime what he was already feeling 
was intensified by the way his wife replied to him . 
andthe nature of her replies, the sentence might be 
reduced to one of transportation for life. King V. 
Palmer (1), distinguished. , 

Trial referred by the Court of Session of- 
the Trichinopoly Division for confirmation 
of the sentence of death passed upon the 
said prisoner in Case No. 20f the Calendar 


for 1933. l 


1934 ; 

Messrs. K. S. Jayarama Ayyar and V. 
Sankaran, for the Prisoner. 

The Public Prosecutor, on behalf of the 
Crown. aoe 

Judgment.—The accused has been 
found guilty of the murder ofa man called 
Mahomed on November 19, 1932 and has 
been sentenced to death. The accused, 
the deceasedand Mamoo P. W. No, 6 
are all Moplahs engaged in the South 
Indian Railway Workshop at Golden Rock 
and it is there that the murder was 
committed. The accused, who is a” young 
man aged about 25, already had one wife 
Mariam Bibi, P. W. No.4, and about 6 
months before the occurrence had married 
a second wife Amina Kutti, P. W. No.3. He 
brought her to Golden Rock about 3 months 
before .the occurrence. ‘The prosecution 
evidence shows that about 10 days before 
the occurrence the accused happened to 
come home about 7 or 8 P. m, in the evening 
and found P. W, No. 3 talking to P. W, 
No.6 and the deceased. Again, some 3 
days later, hesaw these two men dragging 
P. W..No. 3 towards them. On the day of 
the occurrence, which was a Saturday, he 
called P. W. No. 6 and the deceased to come 
to his house. At first only P. W. No 6 
came and he and the accused sat in the 
front room, and it is said that the accused 
then went and locked the back door. 
Prosecution Witness No. 7 was then sent to 
the tea shop to fetch Mahomed the deceased 
and presently the deceased came up with 
P. W. No.8 and another, who were asked 
to stand outside. The accused bolted the 
front door and called his two wives. 
Prosecution Witness, No. 5,-the. maternal 
uncle of P, W. No. 8, was also inside 
the house. The accused asked P. W. 
No. 3, “Are you bold enough to laugh and 
play with these two men here in my absence 
and receive money from them?” to which 
she replied “Yes, that is all right.” Then 
the accused asked Mohamed, “Are you bold 
enough to visit my wife in my absence and 
amuse yourself with her and give her 
money?’ and without waiting for his reply, 
drew a knife from his waist and stabbed 
the deceased in his chest. Upon this the 
two women P. Ws. Nos. 3 and 4 managed to 
get out of the house by climbing a wall with 
the help of some boxes. Prosecution Witness 
No. 5 also sought to escape but before he 
succeeded in doing so, he was stabbed by 
‘the accused; as was also P. W.No. 6 in 
his endeavours, which were ultimately suc- 
cessful, to get out. by the front coor, 
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Prosecution Witness No. 6 attempted to 
snatch the knife fiom the accused and 
this may have caused the cut which was 
found on the accused's wrist, though there 
is no actual explanaticn for this injury ın 
the. evidence. Prosecution Witness No. 6 
promptly made his way to the Police 
Station where he made the complaint, Ex. C 
which is in accordance with the evidence. 

The accused denies having sent for 
P. W.No. 6 and the deceaesed but states 
that on coming suddenly to his house he 
found his wife (P. W. No. 3) and the deceas- 
ed in the act of sexual intercourse. He 
questioned the deceased who thereupon 
stabbed him with a knife that was lying 
there. Afterwards P. Ws. Nos. 5 and 6 and 
the deceased came to beat him and he fell 
down and does not know what happened 
thereafter. He has called one defence 
witness who merely speaks to the fact of 
his having received an injury. In- his 
appeal petition he says that some witnesses 
who had been summoned to give evidence 
were not examined and that his consent 
was not taken for dispensing with their 
evidence. Butit isto be seen that he: was 
defended by a Pleader who was not engag- 
ed on his behalf by the Government, but 
evidently by himself and in the absence 
of any statement from the Pleader, it must 
be taken that these witnesses were given up 
in the exercise of the Pleader’s discretion 
as not being of any assistance to the ac- 
cused’s case. 


The story for the prosecution was. for- 
thcoming at a very early stage and there 
cannot be the least doubt as to the truth 
of the evidence on hehalf of the prosecu- 
tion. Mr. Jayarama Ayyar on behalf the 
accused has sought to make out that the 
case was not one of murder but one of 
culpabie homicide not amounting to murder. 
He has cited The King v. Palmer (1) in 
which it is remarked that when the wife 
suddenly confesses to her husband that she - 
has committed adultery, it is treated as 
equivalent to a discovery of the act itself. 
Mr. Jayarama <Ayyar contends that the 
admission of P. W. No. 3 that shehad been 
enjoying herself with the deceased and 
P. W. No. 6 was tantamount to his finding 
her in the act of illicit intercourse with both 
of them. The case dealt with in the King’s 
Bench Division was one of the killing of a 
woman who had made a sudden confes- 
sion and to hold that what Channell, J., 


(1) (1913) 2 K. B29; 82 LJ K B531; 108 L T @14; 
TT J P 840; 23 Oox. C O 377; 29T L R 349, 
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then said can be extended so as to allow 
it to betaken as only manslaughter when 
a husband .kills the man with whom the 
wife admitted that she had committed 
adultery as if he had really found him 
in the act of committing adultery with her 
and with nothing else to go on would, in 
my opinion, be extending the principle 
dangerously far. It is to be remembered 
that in this particular case the deceased was 
given a stab which pierced through his 
lung, as well as five other wounds, without 
being given a chance of saying whether 
or no the confession of P. W. No. 3 as to 
having gone wrong with the accused was 
true. It is also I think questionable whether 
what P. W. No. 3 said to the accused on this 
occasion can be regarded as sudden. As 
remarked by the learned Sessions Judge, the 
accused seems to have acted with a conside- 
rable amount of deliberation. He sent for 
both the men against whom he had suspicion 
and after one had arrived, he locked the back 
door and after the other had arrived, he 
bolted the front door also. It seems to me 
perfectly plain, that he had a suspicion 
amounting almost toa certainty, before he 
sent for them that his wife P. W. No. 3 had 
gone wrong with them and when P. W. No.3 
admitted that such was the case, ib was not 
a matter ofany sudden confession on her 
part which surprised him and took him off 
his balance but only a confirmation of that 
which he had already strongly suspected, if 
he had not really believed it. I donot think 
that the offence can be reduced to anything 
less than murder. 

With regard, however, to the sentence, in 
spite of the fact that there has been con- 
siderable deliberation by the accused, there 
isno doubt that he is a man who was 
wounded in his tenderest part, that he 
had been brooding over this matter and 
that at the moment of the crime what he 
was already feeling was intensified by the 
. way P. W. No.3 replied to him and the 
nature of her replies. In these circumstan- 
ces I think that the sentence may bereduc- 
ed to the lesser one of transportation for 
life. Itis reduced accordingly and the 
appeal is otherwise dismissed. 

Lakshmana Rao, J.—I concur and have 
nothing to add. 


"ALAN, Sentence reduced. 


GOVINDASWAML PILLAT V, SIVARAMA RAO 


148 10 


MADRAS HIGH COURT .. 
Appeal against Order No. 240 of 1931 
‘October 24, 1933 i 
SunDakam Curvy AND PASENHAM 
Wass, Jd. ; 
GOVINDASWAMI PILLAI — 
APPELLANT 
versus 
SIVARAMA RAO—KgESPONDEAT 

Civil Procedure Code (Act V of 1903), s. 1l— 
Ras judicata—Orders in ‘insolvency proceedings— 
Orders after notice bind representatives. 

Where in certain insolvency proceedings A was 
first brought on recordas a creditor holding a 
promissory note from the debtor and on. the ap- 
plication of B to be brought on record in A's place 
as her assignee, Bwas substituted in A’s place 
after notice to A, and C subsequently applied to be 
substituted in B's place onthe ground that the 
assignment to B was oaly for collection. and that A 
had subsequently assigned the note to C: . 

1eld, that as B was substituted after notice to A, 
the matter was res judicata as against A, and C 
who claimed under A could have no higher 
claims, 

Appeal against an order dated June 28, 
1930 and made in CO. M. A. No. 62 of 1929 on 
the file of the District Court of West 
Tanjore at Tanjore (preferred against the 
Order dated April 27,1929 end made in 
I. A. No. 130 of 1928 in I. P. No. 44 of 1928 
on the file of the Court of the Official 
Receiver of West Tanjore (I. P. No. 4of 
1927, District Couri). 

Judgment. In the insolvency of Sri 
Sundara Swamier, one Ramakkal was first 
brought on record as a creditor holding a 
pro-note executed in her favour by the 
Insolvent. 

The appellant applied in I. A. No. 675 of 
1927 to be brought on record in her place 
as assignee of the pro-note. Notice was 
issued to Ramakkal who remained ex parte. 
The appellant was therefore substituted for 
Ramakkal by the District Court in its order 
dated December 18, 1927. i 

Before the Official Receiver the presen 
respondent asked to be substituted for the 
appellant, on the ground that the transfer 
of the note by Ramakkal to the appellant was 
unly one for collection and Ramakkal had 
subsequently transferied the note as well 
as her other property to him by a settle- 
ment deed. The Official Receiver rejected 
the application but on appeal the District 
Court allowed it, and against this decision 
this appeal has been filed. 

Though none has appeared to represen’ 
the respondent we are clear that the appeal 
must be allowed. : 

In the first place Ramakkal, having been 
properly served with notice when appellant 
was substituted for her as the creditor of 
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the Insolvent in ihe prco-note, the respon- 
dent who only claims through Ramakkal can 
have no higher claim than she had, the 
matter is res judicata against him. 

Secondly the .learned District Judge 
admitted and acted on an affidavit of 
Ramakkal filed in the appeal. She was not 
examined before the Official Receiver: and 
such an affidavit by her was clearly in- 
admissible inevidence. If she was alive at 
the time of the enquiry before the Official 
Receiver she was not examined. If she 
was dead her affidavit is inadmissible. 
The District Judge largely bases his judg- 
ment on this affidavit. He further, admitt- 
ing that the evidence that the transfer 
was for collection only is meagre, threw 
the burden on the appellant to show that 
the assignment was not for collection. 
But the onusis the other way under e. 118 
(a), Negotiable Instruments Act. 

We must therefore allow this appeal 
and setting aside the order of the District 
Court, restore that of Ihe Official Receiver. 
Appellant will get his ccstsin both Courts. 

Order set aside. 


MADRAS HIGH COURT 
Criminal Appeal No. 163 of 1933 
April 25, 1933 
BEASLEY, C. J., AND BARDWELL, J. 

In re RANGASWAMI GOUNDAN .- 

— ACCUSED - APPELLANT 
_ Criminal Procedure Code (Act V of 1°95), s. .971— 
Penal Code (Act XLV of 1860), s. 211—Complaint 
to Police—Police finding it false—Report to Magis- 
trate—Magistrate ordering Jurther investigation to 
be stopped—Subsequent complaint under s. 211 
against former complainant—Whether can be enter- 
tained. 

Where a private complaint, by the accused to the 
Police charging certain persons with having mur- 
dered a woman, was investigated and certified by 
the Police to be false, and the Magistrate betore 
whom it was put accepted the Police report and 
ordered further investigation to be stopred and then 
the accused was charged under s. 211, Penal Code : 

Held, that the contention that the Police were not 
entitled to prefer the complaint and thatit was a 
matter for the Magistrate totake up under s. 195, 
Oriminal Procedure Code, was not tenable, inasmuch 
as the prior complaint by the accused was not a 
ease which the Magistrate had taken any judicial 
notice of nor were the proceedings, judicial pro- 
ceedings at all. 


Cr. A. against an’ order of the Court 


of Session of the Coimbatore Division in. 


Case No. 15 of the Calendar for 1933. 
. Mr. K. Periaswamy Gownder, for the 
Appellant. 


The Public Prosecutor, for the Crown. | 


, Beasley, G. J.—The appellant. was con: 


1435—75 & 76 


Inve RANGASWAMI GOUNDAN 


593 


victed of an offence under 8. -211, Indian 


-Penal Code, for having brought a false 


charge of murder against five persons. 
One Kaniammal, a Shanar woman, wife 
of P. W. No. 1 died on May 11, 19382 
and the prosecution case is that she com- 
mitted suicide. After she was dead, the 
appellant went to the police station at a 
place nine miles away fromthe village and 
made a complaint (Hx.-A) toa constable 
who was then in the station. In that 
complaint he charged five persons with 
having murdered this woman and he 
described in the complaint how they had 
murdered her. That complaint the police 
investigated and certified to be false. The 
report that thecase was false was put before 
the Sub-Magistrate and notice was given to 
the appellant to appear and show cause 
why his complaint should not be struck off 
but he did not appear, The report of the 
police was accepted by the Sut-Magis- 
trate who ordered further investigation 
to be stopped. Hencethe prosecution of 
the appellant. | 

One point taken here as a preliminaiy 
point was that the police were not entitled 
to prefer the complaint which resulted in 
the conviction’ of the appellant and that 
it was a matter for the Magistrate to 
take up unders. 195, Criminal Procedure 
Code, it being argued that as he had 
taken cognizance ofthe casa, this was a 
proceeding in his Court. That argument 
is obviously untenable. Jt was not a.case 
which the Magistrate- had taken any, 
judiciil notice of nor were the proceedings 
judicial proceedings at all. The case had 
come vp before him on a report by the 
police that the complaint was a false one, 
Hence the prelimtnary point fails. 

On the facis of the case, the evidence 
against the appellant is perfectly clear 
and in the face of that’ evidence it is 
difficult to see how any conclusion could 
be arrived at other than that the appel- 
lant had committed the offence with which 
he was charged. He was quite properly 
convicted and he received a sentence of 
five. years’ rigorous imprisonment . which 
was certainly not too Jong a sentence, hav- 
ing regard tothe gravity of the offence. The 
appeal is therefore dismissed. 

Bardswell, J.—I agree. 
A. A ppeal dismissed. 


oot 


RANGOON HIGH COURT 
Full Bench | 
Civil Reference No. 17 of 1933 
l July 11, 1933. 
Pacer, C. J., Das ann Mya Bu, JJ. 
In re THE COMMISSIONER or INCOME- 
TAX, BURMA— APPLICANT 


Versus 


N. N. Fira—Oppostts Parry 

Income Tax Act (XI of 1922), s. 26 (2)—‘Succession 
to business, meaning of —Business split and thereafter 
cthers carrying on part of the business—‘Succession 
to business,’ if constituted— Continuity in carrying on 
the business—Necessity of 

In order that a person should be beld to have 
“succeeded” another person in carrying on a business, 
profession, or vocation, it is necessary that the person 
succeeding should have succeeded his predecessor in 
carrying on the business as a whole. Where a 
business is split up and thereafter another person 
carries on part of the business he doesnot “succeed” 
his predecessor in carrying on the business within 
s. 26 (2), Income Tax Act, Further, where there 
ig no continuity ia carrying on the business and 
when one business has come to an end and after 
a time another business is started, even if it 
be with the same assets and under the same condi- 
tions andin the same premises as the old busiuess, 
the persons carrying on the new business do not 
“succeed” those who had carried on the old busincss 
within s, 26:2) of the Act, 

An undividei Hindu joint family consisting of A, 
his three sons and his grandson carried ona family 
business of money. lending and rice-milling at a place. 
The members of the joint family decided to parti- 
tion the family property and during the period when 
the question of partition of the family property was 
referred to arbitration, no fresh loans were advanced 
bythe firm. One of thesons received a one-fifth 
share of the assets of the money-lending business and 
started a money-lending business on his own account 
under a different name and in new premises. The 
other fourmembersof the family purchased his 
share in the rice mill and continued to carry on the 
rice-milling business as their own. These four 
opened new accounts and carried on money-lending 
business in partnership at the old place of business 
in the manner in whichit had been carried on 
before the partition took place : 

Held, there was no ‘succession’ within the meaning 
ofs, 26 (2;, Income Tax Act and that the members 
of the new firm did not ‘succeed’ to the business of 
money-lending of the joint family. Bell v National 
Provincial Bank of © England (1). Stockham `v. 
Wallasey Urban District Council 2), Western India 
Turf Club, Ltd, v. Commissioner of Income Tax, 
Bombay (3), Wilson and Barlow v Chibbete iH. M. 
Inspector of Taxes) (4), Reynolds Sons & Co. Ltd. v. 
Ogston (H, M Inspector of Taxes) (5) and Maharaja- 
dhiraj of Darbhanga v, Commissioner of Income Tax, 
(6), referred to. 

Mr. A. Eggar, (Government Advocate),for 
the Crown. 

Mr. Basu, for the Opposite Party. 

Page, CG. J.—The question propounded 
is: “Whether in this case the Income-tax 
Officer was justified in holding that the 
assessees had succeeded to the N. N. 
family business?” The question is not 


happily worded, the real question being. 
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whether upon the facts as found the 
Income-tax Officer correctly held that the 
assessees had “succeeded” to the joint 
family business carried on under the 
vilasam of N. N. : l 

The material facts are as follows:—An 
undivided Hindu joint family consisting 
of N. N. Nachiappa Uhettiyar, his'three sons 
and his grandson carried on a family 
business of money-lending and rice-milling 
at Bassein. In 1929, the members of the 
joint family decided to partition the family 
property, and between October and Dec- 
ember, 1929, when the partition of the 
family property was referred to arbitra- 
tion, no fresh loans were advanced by the 
N. N. firm. Under the partition N. S. M., 
one of the members of the family received 
inter alia, a one-fifth share of the assets 
of the money-lending business and there- 
after started a new money-lending business 
on his own account under a different name 
and in new premises. As it was con- 
sidered undesirable: by the family that 
the rice mill should be sold and the 
proceeds of the sale divided into five parts, 
it was arranged between the members of the 
family that the four other members of the 
family should buy out N. 5.M. by giving 
him credit in the partition for one-fifth 
of the value of the rice mill. There can 
be no doubt, and the assessees do not 
dispute, that the four members of the 
family who purthased the share of N.S. M. 
in ihe rice mill and continued io carry 
on the rice-milling business as their own 
in the manner that theretofore had obtain- 
ed, ‘‘succeeded” to the business that had 
been carried on by the Hinda joint family 
in the mill. So far as the money-lending 
business was concerned it appears that 
the four members of thefamily other than 
N. S. M. carried on business at the old 
premises in the manner in which it had 
been carried on before the partition took 
place; and that N. S.M., his two sons 
and his grandson on January 19, 1930, 
even before the arbitrators issued their 
award on February 5, 1930, opened new 
accounts in the old business premises, 
pooling the assets and liabilities of the 
business that fell to their share in the 
partition, with a view. to forming a part- 
nership for carrying on the business that 
had belonged to the Hindu joint family. 
Upon those facts the Income-tax authorities 
have held that there was not a “succession” - 
to the money-lending business of the 
undivided joint family within s. 26 (2) 
of the Income-tax Act, In my opinion it ig 
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manifest that there was not a- ‘ succession” 
within s. 26 (2) of the Act. In ordér that 
a person should be held to have “succeed- 
ed” another person in carrying on a 
business, profession, or vocation, it is 
necessary that the person succeeding should 
have succeeded his predecessor in carrying 
on the business as a whole. Where a 
business is split up and thereafter another 
person carries on part of the- business, 
I am of opinion that he does not “succeed” 
his predecessor in carrying on the business 
within s. 26 (2), Further, where there 
18 no continuity in carrying on the business 
and when one business has come to an 
end and after a time another business is 
started, it may be with the same assets 
and under the same conditions and in 
the same premises as the old business, 
the persons carrying on the new business 
do not “succeed” thore who had carried 
on the old business within s. 26 (2) of 
the Act. In the present case it is found 
as a fact that N.N. Nachiappa Chettyar, 
his two sons and his grandson did not 
. Carry on or takeover from the joint family 
the whole of the business that had been 
carried on by the joint family, and also 
that for three months prior to the parti- 
tion the business carried on by the Hindu 
joint family had been discontinued: ` Bell 
v. National Provincial Bank of England 
(1), Stockham v. Wallasey Urban District 
Council (2), Western India Turf Club 
Ltd. v. Commissioner of Income-tax, Bombay 
(3), Wilson and Barlow v. Chibbet (H. M. 
Inspector of Taxes) (4), Reynolds, Sons 
& Co., v. Ogston (H.M. Inspector of Taxes) 
(5), and Maharajadhiraj of Darbhanga v. 
Commissioner Income-tax (6). 

For these reasons 1 will answer the 
question propounded in the negative — 
costs ten gold mohurs. 

Das, J.—I agree. 

Miya Bu, J.—I agree. 

N. Reference answered. 

(1) (190 1K B 149; 73 


LJ K B 142; 90 LT; 
52 W R406::0 TL R 97. 
oi (1906) 95 L Te; 5L GR 200; 71 J P 


(3) 98 Ind. Cas 226; 2 Tax (as, 227; 50 B 648: 
28 Bom, L R 1236; A + R. 1926 Bom 539 On Appeal 
2 Tax Oas 490; 106 Ind. Cas. 642; AIR 1928P 1l; 
30 Bom, L R 105; 54M LJ1;47 O LJ 96, 4 

(4) 14 Tax. Oas, 407; - 

(5) 15 Tax. Cas. 501, 

(6) 144 Ind Oas.354;12 Pat. 5:4 I R 1933 Pat. 
123; 14 P L T 171; Ind, Rul. (1933) Pat, 232. 
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-MADRAS HIGH COURT - 
Appeal against Order No. 157 of 1931. 
i November 9, 1933. 
OUNDARAY HETTY AND PAKENHAM 
- Watsu, JJ. 
P. Ru. THIRUVENKATASAMI NAIDU 
—APPELLANT 
Versus 
K. R. P. R. A. L. RANGANATHAN 
CHETTIAR AND aNuTHER—PETIT.ONERS— 
RESPONDENTS 
Guardians and Wards Act (VIII of 1899', ss.7, 
8—Anpplication by debtor for depositing money due 
to minor tn Court and for appsirtment of guardian 
in respect of fund—Maintainability—Minor's right 


disputed—Jurisdiction of Court to appoint guar- 
dian, 
Where a person offered to deposit in Oourt 


money which was alleged by him to have been in 
deposit with him on behalfof a minor and asked 
the Court to appoint a guardian for the minorin 
respect of the fund : ; | 

Held, that the mere fact that the minor’s right to 
the funi was disputed by another was not sulficient 
to oust the jurisdiction of the Court to appointa 
guardian in respect of the fund under the Guardians 
and Wards Act.. 

ITeld, further that petitioner could be regarded as 
a friend of the minor and hence had locus standi to 
file the pstition under s, 6 (6) of the Act. 


A.against the ordor of the District Court, 
Madura, dated April 16, 193i and made in 

O. P. No.6 of 1931. 

Mr. C. A. Seshagiri Sastri for Mr. 
Watrap S. Subramania, Iyer for the Appel- 
lant.. 

Messrs J..Krishnaswamy Ayyangar and 
~ V. Sesha Ayyan;ar, for the Respon- 

cots. 


Judgment. -This Civil Miscellaneous 
Appeal arises out of anorder passed by the 
District Judge of Madura in Original Peti- 
tion No. 6 of 1931, filed unter s. 7 of the 
Guardians and Wards Act. This petition 
was pub in for ths appointment of a guard- 
ian for the minor T. Tirupathi aged about 
14 in respect of a sum of Rs, 1825--14-3 
alleged to have been in deposit with the 


‘petitioner (the present First Respondent) 


on behalf of the said minor. In this Ori- 
ginal Petition the minor's maternal grand- 
father was added as the first respondent 
and the minor's natural father as the 
second respondent. The petitioner offered 
to deposit that sum in Court and also asked 
the Court to appoint either of the respond- 
ents as the guardian of the minor in 
respect of this particular funi on his 
furnishing security, therefor. Some other 
prayers also were made in the aforesaid 
Original Petition. The appellant : contested . 
the petition mainly on the ground that 
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the money which was in deposit with the 
petitioner did not really belong to the 
minor, but it was the money belonging to 
himself. As regards title to this fund, 
there was doubtless a dispute. The learn- 
ed District Judge without making - any 
enquiry as to the ownership of the fund in 
question, proceeded to appoint the second 
respondent as the guardian of the person 
and property of the minor and also directed 
the amount depcsited by the petitioner 
to be placed as a fixed deposit for six 
months in the local cooperative Bank. 
There was a further direction that the 
Interest accruing :n this sam should be 
paid over tc the minor’s guardian Jn the 
present appeal filed by the appellant 
(first respondent in ihe aforesaid Original 
Petition) it is contended that ‘the lower 
Court had no jurisdiction to appoint a 
guardian for ihe minor in the circum- 
stances of this case. The first objection 
is, that the petilioner had no locus standi 
to apply unders. 7 of the Act. The second 
objection is that when the money in ques- 
tion is not the undisputed property of the 
minor, the Court has no power to appoint a 
guardian in respect of ihe disputed claim, 
and thirdly, the order directing the deposit 
ofthe money in a bank and the payment 
of the interest accruing thereon to the 
minor is attacked. as an order which could 
not have been passed when the minor’s 
title to the money itself remained un- 
settled. l 

As regards the first objection, we think 
that the petitioner may be deemed to have 
filed this petition as a friend of the minor 
within the meaning of s.8 cl. (b) of the 
Act. The word ‘friend’ in this clause is 
not defined. In the present case, ihe peti- 
tioner representing this fund to be the 
minor's property has filed the petiticn in 
order to have aguardian appointed for the 
minor who would take charge of this fund. 
The appellant admitsin his counter-petition 
that this money was deposited with the 
petitioner in the minor’s own name, though 
he disputes the right of the minor to this 
(nad. Prima facie, this petition must be 
deemed to have been put in by the peti- 
tioner in the minor’s interest and we can 
treat this petition as having been filed by 
one who isa friend of the minor. Thereis 
nut, therefore, much substance in the objec- 
tion that the petitionerhas no locus standi 
to file the petition. 

The question whether the fund really 
“belongs to the minor or to his maternal 
grandiather, cannot be decided in this 
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petition filed under s. 7 of the Guardians 
and Wards Act. The mere fact that the 
appellant disputes the minor's right is not 
enough to oust the jurisdiction of the Court 
to appoint a guardian for the minor in 
respect of this fund. In orderto enable 
the minor to have his right established 
to the fund in a properly framed suit, the 
appointment of a guardian may be neces- 
sary. Any such appointment will be con- 
ducive tothe welfare of the minor. The 
view taken by the Lahore High Court in 
an almost similar case in a decision re- 
ported in Mirimal v. Kanshi Prasad, 
93 Ind. Cas. 328 (1) isin support of the lst, 
respondent’s contention. Inthat case, the 
application for the appointmentof a guard- 
ian was resisted by another person who 
claimed tobe the owner of the fund in 
depcsit in respect of which a guardian 
was sought to be appointed. It is observed. 
that it is sufficient that the minor had 
prima facie a Claim toit in order to enable 
the Court to appoint a guardian. In ihe 
present case, the appointment of the minor's 
father as guardian for his property (which, 
of course, is {he fund in question) does 
not in any way prevent therival claimant 
from setting up his claim in a separate 
suit. When the petitioner offered to bring 
this money into Court which was made 
the subject-matter of the O. P., there 
was nothing wrang if the Court allowed 
this sum to be deposited as prayed for. 
It the amount were the subject-matter of 
a sult, such an order would be permissi- 
ble under r.10 of O. XXXIX, Civil Pro- 
cedure Code. By virtue of s: 141, Civil 
Procedure Code, the same prccedure can be 
adopted in a petition filed under the 
Guardians ind Wards Act. By reason of 
the deposit into Court there is no pre- 


~judice to the appellant, because the amount 


was deposited by the petitioner of his 
own accord and at his risk. Any claim 
which the appellant may have against 
the lst respondent for interest will not in 
any way be affected by the Court having 
ordered the investment of this fund in the 
bank. The fund will remainas a deposit 
to the credit of this O. P. subject to 
the result of a suit between the minor 
and the appellant as regards the title to 
it. When the rights of the appellant 
as against the Ist respondent (petitioner) are 
in nO way jeopardised there can be no 
reasonable objection to the money remain- 
ing in Court deposit. 

“The order appealed against is certainly 
(1) 93 Ind, Cas, 328; 27 P L R 158. 
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irregular in more respects than one. 
When . there is no prayer for the 


appointment of a guardian for the person 
of the minor, the Court has chosen to ap- 
` point the minor’s father as the personal 
guardian. When the petition itself was 
filed with respect to this particular fund 
as the property of the minor, the order of 
the lower Court is in general terms viz., 
that the 2nd respondent is appointed as the 
guardian of the property of the minor, 
When the very title to the fund in Court, 
is in dispute, the lower Court should not 
have directed the payment of interest 
accruing thereon to the guardian of the 
minor. The order of the lower Court 
requires a material modification on account 
of these errors. + 

In the result, the order of the lower Court 
is modified and in substitution of it, we 
pass an order appointing the present 2nd 
respondent as the guardian ofthe prop- 
erty of the minor, viz., the fund in ques- 
tion. This sum of money and theinterest 
accruing thereon should remain in deposit 
in Court to the credit:of the aforesaid 
O. P. tillthe question of title to this 
“money is decided by a competent Court. 
The discretion of the lower Cort as to 
how this fund should be invested is not 
in any way fettered by this order. In the 
event of the. minor's title to the money 
being established and his guardian draw- 
ing the money, he must first furnish 
security and then draw it. Wemake no 
order as to, costs. 

The memorandum of objections is dismiss- 
ed but without costs. 

A, i Order accordingly. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 1012 of 1932 
May 15, 1933 
CosTELLO AND M. ©. Gaosz, JJ. 
PARBATI DASI—Accussp — 
APPELLANT 


Versus ; 
sSEMPEROR— OPPOSITE Party 

Calcutta Suppression of Immoral Trafic Act 
(XIII of 1923), s.8—Scope of—Applicability to any 
person either stranger or relative of woman brought 
for immoral -purposes—Carrying on profession of 
singer or dancer,if connotes business of prostitution 
—Criminal trial—Hvidence of previous conviction— 
Admissibility of. 

The language of s. 8, Calcutta Suppression of 
Immoral Traffic Act, is fairly wideand would apply 
to any person either a stranger ora relative of a 
woman, provided the alleged offender had brought a 
woman or girl to Qalcutta witha view to her 
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doing the things mentioned in the section. The 
question of the woman or girl is not material. 
This section is not like other. sections of this Act 
or those of the Penai Code which are framed for 
the protection of minor girls but is wide 
enough to include any case of bringing or causing 
to be brought any woman to Calcutta for immoral 
purposes. 

It is carrying the matter a little too far to 
suggest that the carrying on of the profession of a 
singer,or dancer by a woman does necessarily and 
of course, connote the business of prostitution. [p. 
599, col. 1.1] “ 

_ It is contrary to the elementary principles of 
British Criminal Jurisprudence that any evidence 
of a previous conviction should be allowed to be 
adduced in the course of a trial save in a few well 
defined’ and exceptional circumstances. [p 600, col. 


“Messrs. Prebodh Chandra Chatterjee and 


Bireshwar Chatterjee, for the Appellant. 


Mr. A.S.M. Akram, for the Crown. 

Costello, J.—This is an appeal against 
the conviction .ofone Parbati Dassi who 
was’ sentenced to one year’s rigorous im- 
prisonment by the Chief Presidency Magis- 
trate of Calcutta for an offence under s. 8, 
Calcutta Suppression of Immoral Traffic 
Act, XIII of 1923. It appears that Parbati 
Dassi is the mother of a girl named Lakshi. 
They came together from Rangoon to Cal- 
cutta arriving inthis city on July 12, 1932. 
The prosecution was theoutcome of certain 
investigations made by the Police in 
consequence of an anonymous letter re- 
ceived by them in which it was stated 
that there wasa girl named Lakshi aged 
about 13, living with her mother Parbati 
and carrying on the business of prostitution 
at a house No. 219, Bow Bazar Street. On 
receipt of that letter whico was addressed 
to toe Deputy Commissioner of the 
Detective Department of the Calcutta Police 
and dated August 3, 1932, an Inspector 
proceeded to No. 219, Bow Bazar Street, 
which is a three storeyed building at 
about 3 P.mM.on the afternoon of August 
3 last. Thathouse appears to be occupied 
by a certain number of women who are 
prostitutes but there also reside a 
number of perfectly respectable and 
ordinary people. The Inspector proceeded 
to aroomon the first floor of the house 
and found the door bolted from inside. 
‘As soon as he knocked. at the door he heard 
sounds as ifsomebody jumping out of a 
window from inside.the room. After an 
interval of twoor three minutes the door 
was opened by the present accused Parbati 
Dassi, and aman named Nabin Chandra 
Sarma was also discovered inside the room. 
Parbati when questioned as to the where-. 
abouts of her daughter Lakshi, replied 
that she had sent her to a friend. - The 
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Inspector immediately afterwards got in- 
formation froma man Gour Mohan Seal 
that some one jumped out of the window 
of aroom on the first floor of the house. 
The Inspector then traced the girlto an 
adjoining Basti and took charge of her and 
had her brought tothe Police Office. She 
was later medically examined and accord- 
. ing to the report of the Police Surgeon it 
was found that she was probably between 
16 and 17 years in age, but might have been 
somewhat older. 

Alter further investigation the mother 
Parbati Dassi was put up for trial upon 
a charge of having brought her daughter, 
the gir] Lakshi, to Calcutta from. Rangoon 
with a view toher carrying on the business 
of a prostitute. The defence ‘set up «by 
Parbati was that her daughter was of some 
repute as a musical artist and that she had 
come to Calcutta for the purpose of getting 
employment, she having previously had 
various engagements in Rangoon. The 
accused woman putin a written state- 
ment which formulated her defence as 
. follows.— | 


“lam innocent of the charge against me. Miss 
Shorabjee, the former proprietress of the Pearl 
Talkies, Calcutta who isalso interested in several 
of them in Rangoon informed my daughter 1 akshi 
at Rangoon that she had arranged a good job for 
her in the New Pearl Talkies at Dharamtolla Street 
Calcutta. My daughter came down io Calcutta in 
July last l accompanied her, Sheentered into a 
contract of service with the aforesaid Cinema Come 
pany from July 36,1932 and since then she has 
been giving performances as a dancer and BONg- 
stress in different cinemasin Calcutta 1 did not 
bring berto Calcutta for the purpose of prostitution 
or for any other immoral purposes. She was 
already an artist of renown in Rangoon having 
had connections with several local shows and she 
has also established her reputation in Calcutta. 
lt is absolutely untrue that the two prosecution 
witnesses, Sudhir and Gopal, ever came to visit her 
at 219, Bow Bazar Street or that I ever introduced 
them tomy daughter. She is nineteen and has 
attained majority.” 


The reference to the two prosecution 
witnesses in this written statement relates 
to the evidence given by the two young 
men menticned, which was to the effect that 
they had sexual intercourse with this girl 
for a monetary consideration. Now it is 
clear that the girl afer her arrival in 
Caleuita did succeed in Obtaining a 
succession of professional engagements. 
It was stated in-the written statement as 
we have seen that Lakshi had some kind 
of recommendation or at any rate was 
acting upon a suggestion from a Miss 
Shorabjee who was a former proprietress 


of the New Pearl Cinema in this city, The. 


girl Lakshi wasinfact givenan en gage- 
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ment by the New Pearl Talkies Cinema 
to give performances as a dancer and 
singer from July 16 to July 23, 1932, that 
is tosay a week's engagement for which she 
drewa salary of Rs. 125. That seems to 
indicate that the girl must be an artist of 
some merit. Then from September 3 to 
Sepiember 7, she had another engagement 
with the same Cinema. Frem September 19, 
till the 23rd she had an engagement at 
a Cinema known asthe Ruby Cinema 
and for that five days’ engagement she 
was‘ paid Rs. 75. Then on October J; 
under a contract in writing made a day 
or two before, she commenced an engage- 
ment which in the first instance was to last 
until the end ofthe year 1932 at a salary 
of Rs. 300 a month. Having regard to 
these facts it seems to me tolerably clear 
and indeed beyond doubt that this girl 
Lakshi was a skilled and attractive perfor- 
mer asa singer and dancer who had al- 
ready made good inher profession. The 
fact that she obtained an engagement so 
soon after her arrival in this city and the 
fact that she was receiving a salary of 
Rs. 300 a month, would as I have- said 
indicate that she must bean artist of some’ 
merit. < 

The learned Chief Presidency Magistrate 
in the judgment by which he convicted 
Parbati of on offence under s.8, Act XIII 
cf 1923 (B. C.), after referring to the 
engagements which I have mentioned re- 
marked.— 


‘Jt is true that she has a certificate from Rangoon 
as to her dancing ana singing abilities, But the 
fact remains that hers isa dual calling. It ig 
perfectly obvious thai her profession as a cinema 
actrees does not militate or clash with her .other 
less reputable calling, Section 8 of the Act 
requires proof of intention that the girl was 
broughtinto Caleutta for the Purpose of prostitu- 
tion.” 5 


The learned Chief Presidency Magistrate 
is quite right in pointing out that s. 8 
requires proof of intention, but with con-: 
slaerable regret I find myself unable to 
agree with the reasons given by the learned 
Magistrate for coming to the conclusion 
which hedid that such proof had been 
fully established by the prosecution. It is 
always a matter of some regret when one 
finds oneself unable to confirm a decision 
given by such a careful and competent 
Magistrate asthe present Chief Presidency 
Magistrate. But hesays.— 

“In thisconnection it should be noted that the 
accused did not bring her daughter to Calcutta 
by previous contract aragreement with aly Cinema, 
Miss Shorabji whoissaid to have recommended 
her, has not been called as a witness. It is clear 
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that the accused brought her daughter to Calcutta or girl to Galeutta with ‘a view to her 
for alberta ofgain. She K being j exploited y doing the things mentioned in the section. 
way oth asa cinema actress and a woman o ad : i : . 

town Iltis precisely to suppress this sort of Jt 19 important to observe in connection 
exploitation of human flesh and blood that the With this seCtion-that the question of the 
Immoral Traffic Act was devised Another circum- woman or girlis not material. This sec- 
stance worth noting is that the girl is not acinema tion is not like other sections of this act 


actress but only a singer and dancer who performs i 3 . 
in cinema theatres. It is well known that singing © those of the Indian Penal Code which 


and daacing constitute the advertisement side ofthe are framed for the protection of minor girls. 
trade of prostitution ” x This section is wide enough to include 
any case of bringing or causing to be 
I think it is perhaps a littleunfortunate brought any woman to Calcutta for im- 
that any observation should be made either moral purposes. But in fact the Police 
by the learned Chief Presidency Magistrate in the: present case as a primary step 
or by anybody else which in substance is tO caused this girl to be medically examined 
the effect that a female professional dancer with a view to ascertaining what her age 
_or singer must necessarily and invariably was. That seems to indicate that they 
be a person of loose moral character. It proceeded in the first instanceon the as- 
may be that actresses and actors in this sumption that this was a case of a minor 
country are still regarded as being per- girl. This is not the fact, for-asI have 
sons who are not respectable just aS IN already said according to the medical evi- 
the middle ages they were deemed to be dence this girl was above the age of 
rogues and vagabonds but it does seem to Gg e 
me even so that it iscarrying the matter a Now ‘the defence amounts to this: that 
little too farto suggest. that the carrying the mother and the daughter came from 
on of the profession of a singer or dancer Rangoon together and the mother was de- 
by a woman does necessarily and of course girous that her daughter should carry on 
connote the business of prostitution. How- the profession of a dancer and a singer. 
ever, be that as it may, the learned Chief [His Lordship dealt with the ‘evidence 
Presidency Magistrate seems to have taken and held that the prosecution had not 
the. view that the mother of this girl succeeded in establishing that the mother 
brought her daughter to Calcutta for @ brought the girl to Calcutta, stillless that 
two-fold purpose, namely, that the daughter the mother brought the girl for the 
should get an engagement in her more purposes mentioned in the section 
“ reputable profession and also derive profit and con‘inued.] I» follows therefore that 
from carrying on the other business which 4his conviction ought to be set aside, 
the learned Chief Presidency Magistrate There is anolher matter however which 
refers to as rather “the less reputable.” We of itself in my opinion would be a ground 
have come to the conclusion that inthe for setting asidethe conviction, Is appe irs 
_circumstances of this case the prosecution that there was a suggestion made by the 
“have “not sufficiently established and be- Police or by those who conducted the pro- 
yond reasonable doubt established “proof” gecution that the girl and her mother left 
of “intention” which the -learned Chief Rangoon because they were likely to fall 
Presidency Magistrate himself realised to foul of the Rangoon Police and that that 
be a necessary ingredient in the offence jg why the girl and her mother decided 
charged. It is of importance to bear in to come to Valcutta seeking fresh fields 
mind all or rather the precise material for carrying on the business of ‘prostitu- 
words of the section with which we are tion. l 
now concerned. Section 8, runs as follows: In all the circumstances ‘of the present 
“Any palate Ti PE Ra ie or case that appears to be a theory not war- 
girl with A ew io her carrying ae or being ranted by the facts as proved in the pro-.- 
brought up to carry on the business of a prostitute, ceedings before the learned Magistrate. 
shal! be punished.” It is the fact that the girl did ‘start to 
It is manifest that that section is aimed carry on the profession of an actress at 
primarily at the class of persons who may the New Pearl Cinemi. Now when the 
be described as professional procurers ‘a - girl herself gave evidence on behalf of 
person who traffies in women and girls.’ her mother in support of the defencé which 
The language of the section now is fairly had been put for. ard, certain questions 
wide and would apply to any person eithera were putto her in cross-examination, which 
stranger ora relative ofa woman provided were obviously designed to bring to the no- 
the alleged offender-had brought a woman tice of the Court, or at least insinuate 
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that the mother had been in trouble with 
the Police in Rangoon. Those questions 
were clearly intended to suggest that the 
mother had already been exploiting her 
daughter for immoral purposes in Rangoon 
and in that connection had been convicted 
of a criminal offence. The answers given 
by the girl in the course of the cross- 


examination are as follows : 

“I have been living with my mother all along. 
I lived at 239-39 Street, Rangoon, with her. I 
“cannot say that my mother was fined Rs. 50, On 
my return from cinema I learnt that she was fined 
Rs, 50. I cannot say that it was under the Burma 
Brothels Act. It was a year after that ‘that we 
came to Calcutta” 


It is quite obvious that Lakshi was cross- 
examined as to whether or not her mother 
had been previously convicted for an of- 
fence of a kind involving sexual immora- 
lity on the part of Lakshi. It is clear 
that a suggestion was made to the effect 
that the present accused had been convicted 
under the Burma Brothels Act. It seems 
to me a little difficult to understand that 
how it was that the learned Chief Presi- 
‘dency Magistrate permitted a cross-exami- 
nation in any such lines. The cross-exa- 
mination was in my opinicn wholly irregu- 
lar and the girl ought not to have been 
asked questions intended toelicit the fact, 
if it was a fact, that her mother had to 
her discredit a previous conviction. It is 
contrary to the elementary principles of 
British Criminal Jurisprudence that any 
evidence of a previous conviction should 
be allowed to be adduced in the course 
of a trial savein a few well defined and 
exceptional circumstances. For the reasons 
already given however, we are of opinion 
that on the actual merits of the case it 
is extremely doubtful to say the least of 
it whether the matter falls within the terms 
of s. 8, Act XIII of 1923 at all. That hbe- 
ing so we think that the accused must 
at any rate be given the benefit of such 
doubt. The conviction and sentence must 
be set aside and the accused Parbati 
Dassi released. 

M.C. Ghose, J.—I agree. 

N., Conviction set aside. 


OUDH CHIEF COURT 
Criminal Appeal No. 469 of 1933 
November 10, 1933 l 
Wazir Hasan, O. J. AND SRIVASTAVA, J, 
Musammat GAYA KUNWAR— 
APPELLANT 
versus 


EMPEROR— COonPLAINANT—RESPONDENT 
Penal Code (Act XLV of 1860), s. 302—Arsenic 
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poisning—Questions to be determined by Court— 
Report of Chemical Examiner—Value of—Admuissi- 
bility in evidence—Discretion of Court - Meagre and 
cryptic report—Whether of any value—sessions 
Judge admitting such report—Whether can be rejected 
by High Court. 

In cases ofalleged arsenical poisoning the two 
material questions requiring determination are, 
firstly, did the deceased die of arsenic p ison and 
secondly, had the poison been administered tothe de- 
ceased by the accused. 

Section 510 of the Codeof Criminal Procedure 
embodies a rule of evidence and allows the Court 
discretion to admit in evidence a report under the 
hand of any Chemical Examiner or Assistant Chemi- 
cal Examiner to Government upon apy matter duly 
submitted to him for examination or analysis and 
report without requiring the officer concerned io be 
examined in Court to prove the report. Whenever a 
Magistrate or a Court ofSession finds that the re- 
port. of the Chemical Examiner is inadequate, they 
should not admit it in evidence unless the offcer 
concerned submits a full and satisfactory report or 
has been examined in support of it. Where the 
Sessions Judge has admitted the Ohemical Exami- 
ner’s Report-in evidence, itis not possible for the 
High Court, in the face of the provisions of s 510, to 
reject it as inadmissible. Although no hard and fast 
rule can be laid down as regards tie valueto be 
attached to such reports, a meagre and cryptic re- 
port to the effect that the contents were duly ex- 
amined withthe result that arsenic in traces was 
detected and a particular test was used, is hard- 
ly of any value. : 

Observations of Young,J., in Happu v Emperor 
(1), examined 

General practice in admitting Ohemical Exami- 
ners Report condemned. 


Cr. A. against the order of the Sessions 
Judge, Hardoi, dated October 7, 1933. 
Dr. J.N. Misra, for the Appellant. 


The Government Advocate, for the 
Crown. l 
Judgment.—This is an appeal by 


Miusammat Gaya Kuar who has been con- 
victed by the learned Sessions Judge of 
Hardoi of the offence of murderof her hus- 
band Lalita Singh by administering arsenic 
poison to him, under s. 302, Indian Penal 
ae and sentenced to transportation for 
life. 


The case against the appellant as disclos- 
ed by the prosecution evidsnce which has 
been accepted by the learned Sessions 
Judge is briefly as follows: — 

Musammat Gaya Kuar contracted illicit 
intimacy with Gajraj Singh, a cousin of her 
husband. There was a quarrel between 
the husband and wife 14 or 15 days 
before the murderin respect of the visits 
of Gajraj Singhtothe latter. In the course 
ofthis quarrel Lalta Singh beat Gaya 
Kuar. A few hours after the quarrel Lalta 
Singh wentto his father Raghubar Singh 
who was living in an adjoining house and 
took a banka from him saying that he 
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would kill Gajraj. Singh with it.. On the 
morning of December 28, 1932, Lalta Singh 
went fromhis house in order to have a 
bathinthe Ganges. After having his 
bath he went tothe house of Jugraj Singh 
in village Gauriya, a distance of about 10 
miles from the river Ganges. He reached 
_Gauriya in the evening. In the course of 
his conversation with Jugraj Singh he stat- 
ed to him thathe had become quite unwell 


since the time he had taken katlis which. 


were cooked by his wife on the banks of 
the Ganges. He also remarked that his 
wife was unchaste and he suspected that he 
‘had been poisoned by her at the suggestion 
of Gajraj Singh who was her paramour. 
A ghari or two after hisfarrival in Gauriya 
he vomited and passed a stool. He also 
complained that his stomach was aching. 
The next morning Jugraj Singh asked 
Lalta Singh whether he would go to his 
house ona pony or ona bullock cart. 
Lalta Singh suggested a bullock cart and 
he was accordingly taken by Jugraj Singh 
by bullock cart to his father’s house. Lalta 
Singh repeated to his father his suspicion 
that he had been poisoned by his wife at 
the instance of Gajraj Singh. When he 
reached the house of his father, Lalta Singh 
suffered from nausea but nothing came out 
of his mouth. He also went to stool seve - 
ral times but passed nothing. He complain- 
ed of pains in his body ‘and his nails and 
teeth had become blue and the lips were 
biack. Some two hours after his arrival, 
Lalta Singh died. 

The chaukidar was sent forand he was 
sent to the Police Station Pali to make the 
report. The Sub-Inspector reached the vil- 
lage between 1 and2 r. m. on December 30, 
1932. He sent the corpse of Lalta Singh to 
‘the mortuary at Hardol for post mortem 
examination and arrested Gaya Kuar at 
about 4 P. M. the same day. She remained 
in the custody of the Police until the morn- 
ing of December 31, when she was sent to 
Hardoi for her confession being recorded, 
She reached Pali in the afternoon of 
December 31 and started from there the 
next morning. She was produced before a 
Magistrate of the First Class on January 
3, 1933, when she made a confession which 
was recorded by the said Magistrate.- This 
‘confession was subsequently retracted by 
her before the committing Magistrate to 
whom she stated that she had made it under 
the influence of the investigating officer. 
In the Court of Session she made a fuller 
statement and said that she had been 
threatened by the Sub-Inspector who had 
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algo told her that ifshe made the” confes- 
sion he would get her released and would 


. prosecute Gajraj Singh. 


The Oivil Surgeon who made the 


"post mortem examination stated that death 


was probably due to an irritant poison and 
the viscera was preserved. The report of 
the Chemical Examiner (Ex. 7) in respect of 
the viscera of Lalta Singh sent to him for 
examination was as follows: — 

“The contents were duly examined by me with [the 


result that arsenic in traces was detected. The 
Riensch's test was used.” 
the 


In a case of alleged poisoning like 
present one, the two material questions 
requiring determination are, firstly, did the 
deceased die ofarsenic poison and second- 
ly, bad the poison been administered to the 
deceased by the accused. The learned 
Counsel for the appellant has questioned the 
correctness of the lower Court’s finding on 
both these questions. 

It has been argued in the first place that 
the report of the Chemical Examiner was 


‘inadmissible and at any rale, was of no 


value because he wasnot examined asa 
witness and the defence had no opportuni- 
ty of testing by cross-examination the opi- 
nion expressed by him. Strong reliance was 
placed upon the following observations of 
Mr. Justice Young in Happu v. Emperor (1): 

“N o person, therefore, ought to be putin peril of 
capital, or any punishment on a written report 
not given on oathanduntested by cross-examina- 
tion To accept such a report whatever it may 
contain as proof of death by arsenic poisoning 
or of anything, appears to me to be an inpossible 
proposition in law.” 


Reading the judgment as a whole we are 
of opinion that all that the learned Judge 
meant to lay down was that he was not pre- 
pared to attach any value to the report of the 
(Chemical Examiner in the case before him. 
However, if the learned Judge meant torule 
it out as inadmissible in evidence, we must 
respectfully differ from him. Section 510 of 
the Code of Criminal Procedure embodies a 
rule of evidence and allows the Court disg- 
cretion to admit in evidence a report under 
the hand of any Chemical Examiner or 
Assistant Chemical Examiner to Govern- 


‘ment upon any matter duly submitted to 


him for examination or analysis and report 
without requiring the officer concerned to 
be examined in Court to prove the report. 
We regret to notethat what the law intend- 
ed to be done as a matter of discretion, has 
been used almost as a general rule 
according to the practice obtaining 


(1) 146 Ind. Oas. 1039; AIR 1933 All. 837;6R A 
397; 35°Or. L J 280; (1933) Or. Oas. 1463; 1934 A, L, 
R,--106. = - ngi Pp — 
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in this province. It is to be expected 
that whenever a Magistrate or a 
Court of Session finds that the report 
of the Chemical Examiner is inadequate, 
they should not admit it in evidence 
unless the officer concerned submits a full 
and satisfactory report or has been examin- 
edin support of it. We agree with the 
learned Counsel for the appellant that the 
report of the Chemical Examiner before us 
which has been relied upon by the learned 
Sessions Judge is altogether meagre and 
unsatisfactory. However, the Jearned 
Sessions Judge having admitted it in evi- 
dence, it is not possible for usin the face 
of the provisions of s. 510 ofthe Code of 
Criminal Procedure to reject it as inadmis- 
sible. No hard and fast rule can be laid 
down ‘as regards the value to be attached 
to such reports but we have no hesitation 
in saying that a meagre and cryptic report 
like Ex. 7 is hardly of any value. 

Our attention has been drawn to Lyon’s 
Medical Jurisprudence, 8th Edn., p. 741, 
where the author gives details of the 
Reinsch process which was used in the 
present case and of the precautions neces- 
sary to be taken to ensure satisfactory 
results. It is pointed out therein that 
unless as a result of the process the 
suspected material shows underthe micros- 
cope minute crystals of the characteristic 
appearance, the presence of arsenic has not 
been demonstrated. There is nothing in 
the report to show whether the necessary 
precautions were taken and whether or not 
the crystals were obtained in the present 
case. The report as we read it seems to 
show that the Chemical Examiner was 
not able to find arsenic in any quantity. 
He only found in the viscera certain traces 
indicating that it had been present there. 
The report also leaves us entirely in the 
dark whether the arsenic which had left 
traces detected by the Chemical Examiner 
had been present in sufficient quantity so 
as to be the cause of death. _ 

The post mortem examination report is 
even more inconclusive. It simply says 


that death was probably due to irritant - 


poison. In cross-examination the Civil 
Surgeon stated that the condition of the liver 
indicated that it was irritated due to some 
poison either of disease or some poison 
administered. It is a matter of common 
knowledge supported also by the remarks 
in Lyon's Medical Jurisprudence, tth 
Edn. p. 507 that the symptoms in the 
case of poisoning by arsenic closely 
resemble those of the natural endamic 
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disease, cholera. At pp. 513 and 514 of the 
book, the author states three main points 
which distinguish arsenical poisoning from 
cholera. They are as follows: — 

“(1) Vomiting is more urgent in arsenical poison- 
ing than In cholera In the first condition, the 
vomited matter is mucoid, bile stained and flecked 
with blood. In chalera it is watery and contains 
no blood. In poisoning by arsenic vomiting 


-precedes purging, in cholera the reverse is the case, 


or both the vomiting and the purging come on at 
about the same time (2) Tenesmus and anal 
irritation are absent in cholera The presence in the 
former of blood in the stools; and (3) In cholera, 
pain in the throat daes not precede vomiting: while 
in irritant poisoning the reverse is the case,” 


There is absolutely no evidence to show 


that any of these distinguishing symptoms 


were found in the present case. On the 
contrary the symptoms deposed to by the 
prosecution witnesses are fully consistent 
with a case of disease. Admittedly the 
deceased walked a distance of about 10 
miles fromthe river to village Gaurlya. 
His condition even next morning was such 
that Jugraj Singh asked him if he would 
prefer to go on a pony oron a bullock cart. 
He preserved consciousness almost till the 
very end and carried on conversation wiih 
his father when he reached the latter's 
house about two hours before his death. As 
regards the discolouration of the nails, the 
Civil Surgeon admitted that it is possible 
for the nails to become blue in death due 
to causes other than poison. Heving given - 
our careful consideration to all the evidence 
and circumstances, we are of opinion that 
though the case in not free from suspicion, 
yet the prosecution has failed to establish 
satisfactorily that Lalta Singh diwed es a 
result of arsenical poisoning. 

Lastly as regards the suspicion about 
his being poisoned by his wife expressed by 
the deceased to Jugraj Singh and Raghubar 
Singh, the suspicion was quite natural 
when he suddenly tock ill after eating 
kailis cooked by his wife whose fidelity he 
suspected but we are unable to treat it as 
any evidence of his illness being really due 
to poisoning. 

Next as regards the administration of the. 
poison by Gaya Kuar. The prosecution 
case rests entirely on the confession made 
by her. The confession, as we have stated 
before, was retracted at the earliest op- 
portunity possible. The question is whether 
the confession made by her was voluntary ` 
and true. It was hardly possible for her 
to adduce evidence about the threats or 
inducements alleged to have been held 
out to her by the investigating officer. 
Whether the explanation given by her is 
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correct or not, we have serious doubts 
about the truth of the story told by her in 
the confession. She stated at first that 
Gajraj Singh had given her yellow arsenic 
in powdered form. In the very next breath 
she changed the statement and said that 
he had brought her flour mixed with arsenic 
from his house. The sequence of events as 
given by her is that Gajraj Singh met her 
inher house the same evening on which 
there had been a quarrel between her and 
Lalta Singh in which she got a beating. 
Gajraj Singh brought the arsenic on the 
morning of the next day and onthe third 
day she induced her husband to go for a 
bath in the Ganges. It is impossible to 
believe this story in the face of the definite 
statement of P. W.No. 3 Raghubar Singh 
who stated that the quarrel between Lalta 
Singh and his wife took place some 19 
or 14 days before his death. The 
learned Sessions Judge has remarked that 
some portions of the confession, namely, 
those about her illicit connection with 
Gajraj Singh and about her giving katlis 
to her husband are corroborated by the 
conversation between the deceased on the 
one hand and Jugraj Singh and Raghubar 
Singh on the other and also by the state- 
ment of Raghubar Singh about Gajraj 
Singh being her paramour. None of these 
corroborations relates to any incriminating 
matters either as regards the supply of 
arseric by Gajraj Singh or the use of it in 
the katlis, Reference has also been made 
to the fact deposed to by Raghubar Singh 
P. W. No. 3 that Gaya Kuar did not go to 
Raghubar Singh's house when the deceased 
was brought there. In the first place 
Raghubar Singh has himself admitted 
that he had on account of her unchastity 
told Gaya Kuar not to visit his house; in 
the second place she was never questioned 
about it. 

The conclusion reached by us is that the 
confession made by Gaya Kuar is nota 
true one and the fact of her administering 
the poison by means of the katlis has not 
been established. ‘The appellant is in our 
opinion entitled to be given the benefit of 
doubt. We accordingly allow the appeal, 
set aside the conviction and sentence and 
direct that the appellant be set at liberty at 
once. 

N. Conviction set aside. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 741 
of 1933 
September 4, 1933 
SULAIMAN, O. J., AND KING, J, 
Sheikh AJMERI— APPLICANT 

VETSUS 


EMPEROR—ObppositE Party 

U. P. Municipalities Act (II of 1916), ss. 3 (1) (a), 
128 (vii), 155, 298 J (d)-Combination of detached 
areas— Whether can be. included in Municipal area— 
Transit of goods from one part of Municipality to 
another part—Whether chargeable with octroi duty— 
Onus of proof—Refund of octrot duty—When can 
be made—Bye-law framed under s. 2987 (d)— 
Whether unlawful—Question as to whether fee 18 
excessive or unreasonable—Mixed question of law and 

act. 

: Although it is probable that it was never con- 
templated that detached areas should form part of 
one Municipality, there is nothingin the UP, 
Municipalities Act, which prohibits the combination 
of detached areas and which makes it compulsory 
that the entire area withinthe Municipal limits must 
be a compact area consisting of contiguous parts, 
[p. 604, col. 2 | 

Section 155, U P. Municipalities Act, is a 
penal enactment and has to be construed strictly 
against the prosecution The words ‘“introduc- 
ing within octroi limits’ in s. 155 and similar 
words “brought witbin the Municipality” in 
s. 1£8 (1) (viii) imply that goods or animals are 
imported from some place entirely outside the 
Municipal limits and brought inside such limits, 
They are not meant tocovera case of transit where 
goods are transferred from one part of the Munici- 
pality to another part within its limits. This 
interpretation should be adhered to even ifitso 
happens that owing to irregular boundaries of the 
Municipality er owing to the fact that a part of it is a 
detached area, the goods have to cross non-Municipal 
landsin transit. The significance of the words 
“introducing” and “broughtin’is that the animals 
must beimported from outside the Municipal limits 
altogether. At the same time if animals are 
introduced into or brought within Municipal 
limits, the burden of showing that they have come 
from the limits of the Municipality, is on the accused 
and not on the Municipality. [p 605, col. 1 ] 

The rules framed by the Municipality do not con- 
template the refund of octroi duty for transit of 
goods from one part of the Municipality to another 
part. [p. 605, col. 2.] 

A bye-law framed under s. 298-J (d) is not intended 
to enable a Municipal Board to raise revenue by taxing 
trade, bat merely to enable it to realise fees so as to co- 
ver the expenses incurred in rendering such service or 
giving such undertaking, and will be unlawful only 
if the fee levied is so exorbitant or excessive as to 
make the bye law itself unreasonable. Hmperor-v. 
Bal Kishan (1) and Bhairon Nath v. Municipal 
Board of Benaras (2), referred to, [p.6C6,col 2] 

The question whether the fee levied by a bye-law 
ofthe Municipality is excessive, is a mixed question 
of fact and law and cannot be raised for the first time 
in revision. [p. 607, col,.1.] 


Cr. R. A. from an order of the Sessions 
Judge, Agra, dated July 5, 1982. 

Mr. Gopi Nath Kunzru, for the Applicant. 

Dr. N. P. Asthana, for the Opposite 
Party. 
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The Assistant Government Advocate, for 


the Crown. E E 

Judgment.—Thisis a criminal revision 
from an order of the Sessions Judge up- 
holding the conviction of the accused urder 
s. 155 and s. 299:of the U. P. Municipalities 
Act. - 

It appears that the applicant Sheikh 
Ajmeri is a butcher residing in the city 
of Agra. Up to 1923, in addition to public 
slaughter houses situated within the city of 
Agra, there were private slaughter houses 
outside the Municipal limits across the 
Jumna river, some seven miles off. The site 
was acquired by the Municipal Board and 
then leased out to butchers who had their 
private slaughter houses on the land. In 
1923, by a notification in the Gazette, a 
small area of less than 1 square mile known 
as Jharna-nala was added to the Agra 
Municipality. This area does not actually 
adjoin the original Municipal limits and is 
a detached area quite separate from the 
old Municipal limits of Agra and there is 
a distance of about three milesin between, 
After the area became a part of the Muni- 
cipality of ` Agra certain bye-laws were 
framed for the regulationof the slaughter 
of cattle in the slaughter houses and for 
levying octori duties. 

On October 29, 1931, the accused’s ser- 
vants brought 22 heads of cattle to Jharna- 
nala and on October 30, 1931. they brought 
90 heads of cattle. As regards the 22 heads 
of cattle, brought on the first day and 19 
out of 90 heads of cattle brought on the 
second day, no octroi receiptstwere forthcom- 
ing which would show that these were im- 
ported intothe city of Agra from outside 
and octroi duty had been paid thereon. 
There were receipts for the remaining heads 
of cattle although they were -more than 
three days old. According to instructions 
issued by the Municipal Executive Officer, 
these receipts were not to be accepied if 
they were more than three days old. The 
accused’s servants and afterwards the arcus- 
ed himself refused to pay the octroi duty 
on these cattle and also the slaughter house 
fees which are fixed under the bye-laws. 

It willbe convenient to consider the 
convictions of the accused under the two 
sections separately. The first point raised 
by Mr. Kunzru on behalf of the accused 
isthat the notification of Government in- 
cluding the detached area within tha 
Municipal limits of Agra-was itself illegal. 
His contention is based on the use of the 
singular number inthe words “any local 
area” in g. 2 (9) and ins. 3 (1) (a) of the 
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Although it is probable that it was 
never contemplated that detached areas 


should form part of one Munici- 
p2litv, we are unable to hold that 
there is anything in the Act which 


prohibits the combination of detached areas 
and which makes it compulsory that the 
entire area within the Municipal limits 
must be acompact area consisting of con- 
tiguous parts. Indeed s. 3 (d) expressly 
provides thatihe Local Government may 
include or exclude any area in or from any 
Municipality, and it does not mention a 
contiguous area. Itistherefore impossible 
to hold that the notification wasin any 
way illegal, although there is also no doubt 
that much of the trouble has arisen be- 
cause of including a detached area within 
the Municipal limits of Agra. 

The provisions for levying octroi duties 
are to befoundin the Municipalities Act, 
in the Municipal Account Code. as well as 
the bye-laws framed bythe Agra Muni- 
cipality. Under s. 128 (viii) of the Act, 
a Board is authorised to impose taxes in- 
cluding: i : 

“An octroi on goods or animals brought within 
the Municipality for consumption or use therein ” 

Section 155 provides that: 

- “A person introducing or attempting to introduce 
within octroi limits or abetting the introduction 
within octroi limits of, any goods‘cr animals . li- 
able to the payment of octroi for which the octroi 
dueon introduction has neither been paid nor ten- 
dered shall te punished with a fine which may 
extend either to 1^ times the value of such octroi or 
to fifty rupees whichever is greater and which shall 
not be Jess than twice the value of such octroi.” 

The first contention urged an behalf of 
the applicant is that these sections would 
not apply tothe trade in Jharnanala, be- 
cause cattle are taken there for the pur- 
pose of making dry meat for export to 
Burma and other places outside the Mu- 
nicipal limits of Agra. Ib is contended that 
as cattle arenot brought within the Mani- 
cipality for the purpose of use or consump- 
tion no oclroi duty is leviable. We are 
unable to accept this contention. In the 
first place it is notclear that the whole 
of the meat produced is exported outside 
the Municipal limits and none of it is con- 
sumed within such limits. In any case 
the slaughter of cattle for the purpose of 
producing meat would be using them. 


. The position is similar to that of importing 


raw material and converting it into finished 
articles. “It must therefore be held that 
cattle imported in this way for the purpose 
of being slaughtered in order that dry 
meat may be prepared, are cattle imported 
for use, 
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This also disposes of the argument that 
the Rules framed for assessment and collec- 
tion of octroi on animals imported for con- 
sumption or use inthe Agra Municipality 
would not be applicable.’ 

These Rulesin reality contemplate the 
case of a compact area into which goods 
are brought from outside or through which 
they are transmitted. Admittedly there 
are no special rales which are made ap- 
plicable to this detached area of Jharnanala. 
It isthe general bye-laws framed for the 
Municipality as a whole that are sought to 
be applied. 

Section 155 isa penal enactment and has 
to be construed strictly against the pro- 
secution. The words “introducing within 


octroi limits’ in s. 155 and similar words 


“brought within the Municipality” in s; 128 
(1) (wiii) imply that goods or animals are 
imported from some place entirely outside 
the Municipal limits and brought inside 
such limits. They are not meant to cover a 
case of transit where goods are transferred 
from one part of the Municipality to an- 
other part within its limits. We think that 
this interpretation should be adhered to even 
if it so happens that owing t> irregular 
boundaries of the Municipality or owing 
to the fact that a part of it is a detached 
area, the goods have to cross non-Municipal 
lands in transit. When goods or animals 
are removed from one mohalla of the Mu- 
nicipality to another it isvery difficult to 
say that they are being introduced within 
the octroi limits or that they are being 
brought within the Municipality from out- 
side. They are really not being imported 
at all but are being transmitted from one 
part to another. The mere fact that for a 
short interval of time such goods or animals 
while in transit would be crossing the 
Municipal boundary and -re-entering it, 
would not for the purposes ofs. 155 alter 
the situation. No doubt, in a strictly te- 
chnical sense the goods can be said to 
pass out of the boundary limits and then 
re-enter. But in our opinion the signific- 
ance of the words “introducing” and 
“brought in” is that they must be imported 
from outside the Municipal limits altogether. 

At the same time it is quite clear that if 
animals are introduced into or brought 
within Jharnanala, the burden of showing 
that they havecome from the city of Agra 
would be on the’accused and not on the Muni- 
cipality. The Municipal Board would not 
know where from the animals are being 
imported and they areentitled to. demand 
octroi duty as soonas they enter the Mu- 
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nicipal limits of Jharnanala. But if the 
accused were to establish that these animals 
were within the Municipal limits of Agra 
and the identical animals have been brought 
from there into the limits of Jharnanale, 
then no octroi duty would be leviable, 
because in our opinion this would not be 
a case of importing goods or animals from 
outside the Municipal Jimit. 

According to the findings of the Courts 
below, the practice so far has been that 
cattle were allowed to enter the limits of 
Jharnanala, and pass- the octroi barrier 
without any demand of octroi duty. But 
the Veterinary Assistant charges octroi 
duty per head of cattle at the slaughter 
house the next day. The initial entry of 
the cattle is not prohibited but octroi is de- 
manded in case the person bringing the 
cattle isnot able to produce areceipt that 
octroi duty had been paid within three days. 

Dr. Asthana, Advocate for the Municipal 
Board, has urged before us that the proper 
procedure should he that when cattle are 
brought into the city of Agra octroi should 
be paid in the first instance and then when 
they are taken out, a refund should be ap- 
plied for andthen again when they are 
taken inside Jharnanala a fresh octroi duty 
should te paid. This on the face of it 1s 
a cumbersome procedure. There are rules 
for refund of o3troi in the Municipal Ac- 
count Code, Chapter X (p. 61) of the Muni- 
cipal Manual but apparently they refer to 
a case where goods are being taken out of 
the Municipal limits for purposes of export. 
They do not contemp'ate the- refund of 
octroi duty for transit of goods from one 
part of the Municipality to another part. 
In this connection we may also point out 
that under para. 179 it is prov-ded that the 
fact that goods are in the Municipality, and 
that octroi would be leviable on them if 
they were being imported, shall be 
accepted as sufficient proof that a refund 
is admissible. It is not the case for the 
Municipal Board that no octroi duty had 
been paid on these heads of ca'tle when 
imported into the city of Agra. It has also 
been assumed by the Courts below that 
these heads were taken from inside the 
limits. of the Municipality of Agra into 
Jharnanala. -The accused has been 
prosecuted - for refusing to pay a fresh 
octroi duty when the cattle arrived inside 
Jharnanala. That these Rules were not 
intended for levying duties in the case of 
detached areas is also clear from para. 134 
at. p. 47 of the same Municipal - Account 
Code, under which there are four ways 
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prescribed according to 
imported into the Municipality shotld “be 
dealt with. They are that the goods may 
be assessed at the barriers,’ or taken to 
the head octroi office and assessed ~ there; 
or assessed under the rules laid down for 
goods imported by railway or the’ octroi 
may be compounded for. None of these 
methods would have been applicable to the 
case before us. We have already noted 
that although -thére‘is an octroi bariier, no 
octroi duty i8*Cemanded by the octroi 
clerk but it-js-the © Veterinary Assistant 
who charges duty-next day at the slaughter 
house. In view of al) these circumstances 
we are of opinion that the accused was not 
bound to pay any octroi duty on thee 
heads of cattle on the assumption that 
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| Jharnanala for the purpose of making dry 


meat for ezport to Burma and the inhabit- 
ants of the Municipality ‘of Agra were not 
concerned” with.it,. the Board had no 
authority tomake any- bye-laws regulating 
such trade. It is also contended that the 
furtherance of Municipal administration 
would not include the regulation of a 
trade which is conducted principally for 
the purpose of export. But under s. 7 (1) 
(d) of the Act, a Board is empowered to 
make reasonable provision within the 
Municipality for “regulating offensive, 
dangerous or obnoxious trades, callings or 
practices.” 

We are, therefore, unable to hold that it 
is“no part of the duty of the Munitipal 
Boaid to see that the preparation of meat 


= they were taken from inside the city of 
“+, Agra into Jharnanala both being within 
“tbe Municipal limits. 


“within the Municipal limits forthe purposes 
of human consumption though only for 
export’ should not be conducted in an 


The second point is whether the accused 
has been rightly convicted for refusing to 
pay the slaughter house fee. It is not dis- 
` puted kefore us that if such a fee is 
legally leviabie, then refusal to pay 
the octroi duty would be a criminal offence. 

The learned Advocate fur the accused 
has contended before us that the bye-law 
prescribing the slaughter house fee ig 
ulira vires and that accordingly no offence 
has been committed on account of its breach. 

So far cs the bye-laws go, they are very 
-explicit. Itis provided in bye-law No. 16 
that for every animal slaughtered at 
Jharnanala private slaughier houses, 
specified fees shall be leviable and then 
bye-law No. 20 provides that no animal 
shall be admitted into the pr.vate slaughter 
houses unless it is covered by a pass or 
unless the fee prescribed in bye-law No. 16 
has been paid. It follows, therefore, that 
the slaughter of | these cattle without 
previous payment of the fees prescribed 
amounted to a breachof the bye-law, 

Now s. 299 empowers a Board to make a 
bye-law making a breach of its bye-laws 
punishable with fine. 

The only question, therefore, -is whe- 
ther the bye-law framed by the Board is 
ultra vires. 

It is contended on behalf of the accused 
that the power of the Board to frame bye- 
laws is restricted under s. 208 to 
“the purpose of promoting or maintaining the health, 
safety,and convenience of the inhabitants of the 
Municipality and for the furtherance of Municipal 
administration under this Act,” 

Tt is, therefore, urged that inas- 
much as cattle were taken inside 


‘under ss. 237, 245, 298 F (dj, G 


offensive or obnoxious manner. But as the 
section itself provides, the Buard cin make 
onlv reasonable provision in respect thereof. 

The bye-laws in question were framed 
of the: Municipalities Act. The other 
sections do not directly apply to this par- 
ticular bye-law, but s. 293 J (d) empowers 
a Board to fix any charges or fees to be 
paid for house seavenging or the cleansing 
of latrines and privies or for any Other 
municipal service Or undertaking. 
Obviously this provision is not intended to 
enable’ a board to raise revenue by taxing 
trade, but merely toenable it to realise fees 
S80 as to cover the expenses incurred in 
rendering such service or giving such 
undertaking. 

In the Courts below the accused did not 
put forward the case that the slaughter 
house fee prescribed was unreasonable 
inasmuch as it was out of all proportion to 
the value of municipal service rendered or 
undertaking given. There is nothing on` 
the record to show what the expenses of 
the Board in this connection are and whe- 
ther the amount of the fees charged is 
exorbitant and so excessive as to make the 
bye-law itself unreasonable. If such a 
case were established, then a bye-law may 
be declared to be unlawful as washeld in 
Emperor v. Bal Kishan (|) and Bhairon 
Nath v. Municipal Board of Benares 
(2). But no materials were placed in 
the Magistrate’s Court to show that 
the fee was in any way excessive and 
unreasonable. This is a mixed ques- 


(1) 24 A 439; A W N 1902, 117 
(2) A W N 1901, 56, 
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tion of fact and law and Wé are, there: i 
fore, not preparéd to allow it to be raised 


atthis stage. We may, howéver; point out 
that the view of ‘the-’-Courts below< that 
unless and until &4-Municipal bye-law has 


by Government notification been declared . 


to be unlawful, a: Criminal Court must 
accept it to be valid and - binding, is not 
correct. The accused person is entitled to 
say that hehas committed no offence if he 
has been prosecuted for having committed 
a breachof a bye-law which is ultra vires. 
In this particular instance when the point 
was not taken in the Courts below and no 
evidence was produced, we are unable to 
hold that the bye-law was illegal. 

We accordingly allow this revision in 
part -and set aside the conviction of the 
accused under s. 155 of the Municipalities 
Act and acquit him of that charge and 
direct that the fine if paid be refunded. 
We uphold the conviction and also the 
sentence under s. 299 of tke Act. 

N. Revision partly allowed. 


PRIVY COUNCIL. 
Appeal from Ceylon. 
November 28, 1933 
LORD THaNKERTON, LORD ALNESS AND 
Sin LANCELOT SANDERSON. 
JONATHAN EDWARD DAVID 
> — APPELLANT 


Versus 
S. P.A. DE SILVA—RBEPONDENT 


Ceylon Registration of Business Names Ordinance 
(VI of-1918), s. 9— Disability uith respect to business 
carried on under business names--Default to notify 
Registrar—Breach of contract with defendant in 
relation to other business—Right to sue, if lost-- 
Interpretation of statutes — Disabling section — 
Ambiguity—Construction in Javour of subject. 

The business, in respect of which the disablement 
from suing mentioned ins. 9, Ceylon Registration of 
Business Names Ordinance arisee, is the business 
which the plaintiff was carryiag on underan business 
name, io respect of which he was required under the 
Ordinance to furnish a statement of particulars or 
any change in such particulars. Butthe default, 
namely, the failure to notify the change in the parti- 
culars of the business, does not deprive him of his 
right tosuethe defendant for breach of contract 
made by him with the plaintiff in relation to his 
other business. Ne 

If there "is ambiguity as to the meaning ofa 
section of a statute, when it is a disabling section, 
the construction which is in favour of the freedom 
of the individual should be given effect to, < 


Messrs. W. H. Upjohn, and A. W. Elkin, 
for the Appellant. 

Mr. H. J. P. Hallett, for the Respon- 
dent. F 
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z. Sir Lancelot Sandéfsoii, J.—This is 
‘an appeal: by the plaintiff from a decree 
-of the-Supreme Court of Ceylon dated 


‘Séptember’1, 1930, which reversed a 


decree. of the District Judge of Colombo 
‘dated September 20, 1929, made in favour 
of the plaintiff. The action was brought 
‘by the plaintiff Jonathan Edward David, 
against the defendant 8. P. A. De Silva 
for damages for -breach of a contract 
dated December 10, =1927..“and for the 
recovery of certain“.stins_ advanced by 
the plaintiff to the defendant. Among 
other defences the defendant alleged ihat 
the plaintiff could not maintain the action 
because he had not complied with the 
provisions of Ordinance VI of 1918, called « 
an Ordinance for the Registration of Busi-. 
ness Names. All the defences failed in 
the Trial Court and it was decreed that. 
the defendant should pay to the plaint- . 
iff Rs. 10,015 with interest and the-costs 
of the action, and the defendant’s claim - 
in yreconvention wss dismissed. - The 
defendant appealed to the Supreme Court, 
which allowed the appeal on the above- 
mentioned ground, and dismissed the 
plaintiff's action without prejudice to 
his right to bring the action afresh if 
the default be cured. The only question 
arising on the plaintiff's appeal to - His 
Majesty in Council is whether the con- 
struction of the above-mentioned Ordinance 
for the Registration of Business Names 
adopted by the Supreme Court is correct 
‘and whether the plaintiff by reason of the 
said Ordinance was debarred from bring- 
ing the -action. The material portions of 
the Ordinance are as follows : 

“Whereas it is expedient to provide for the 
registration of firms and persons carrying on 
business under business names and for purposes 


connected therewith; Be it therefore enacted by 
the Governor of Ceylon, by and with the advice 


and consent of the Legislative Council, thereof, 
as follows: ; 
2—{b) Every individual having a place of 


business in the Colony and carrying on business 
under a buiness name which does not consist of 
his true full names without any addition, shall 
be registered in the manner directed by this 
Ordinance. 

4—(l) Every firm or person required under 
this Ordinance to be registered shall furnish, by 
sending by post or delivering to the Registrar at 
the register office in that part of the Oolony in 
which the principal place of business of the firm 
or person is situated, a statement in writing in 
the prescribed’ form containing the following 
particulars; (a) The business name, (b) The 
general nature of the business, (ce) The princi- 
pal place of business, (e) Where the registra- 
tion to be effected is that of an individual, the 
present name (in full), any former name (in full) 
the nationality, and if that nationality is not 


a 
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nationality of Origin, the nationality of origin, 


the usual residence, and the other business occupa- 
r e ` 


tion (if any) of such individual. i 

7. Whenever a change is made or occurs in any 
of the particulars registered in respect: of any 
fiim or person, such firm or person shall, within 
fourteen days after such change, or-such further 
period as the Registrar may on.application allow, 
furnish, by sending by post or d&livery to the 
Registrar in that part of the Colony in which 
the aforesaid particulars are registered a state- 
ment in writing in the prescribed form specify- 
ing the nature and date of the change,’ signed, 


and, where necessary, verified, in like manner as- 


the statement required on registration. . 

8- If any'firm or person by this Ordinance re- 
quired to furnish a statement of particulars -or 
of any change in particulars shall, without 
reasonable excuse, make default in so doing in 
the manner and within the time specified by this 
Ordinance, every fartner in the firm or the 
person so in default shall be liable, on summary 
conviction, to a fine not exceeding one hundred 
rupees for every day. during which the default 
continues, and the Court before which such 
partner or person shall be tried shall order a, 
statement of the required particulars or change 
in the particulars to be furnished to the Registrar 
within such time as may be specified in the 
order. 

Provided that a Registrar to whom a statement 
is required to be furnished as aforesaid may, if 
he thinks fit, instead of instituting proceedings as 
aforesaid, accept frcm any such partner or person 
such sum of money as such Registrar may, con- 


sider proper in composition cf the offence committed- 


by him. a. 

Provided further that when such Registrar has 
accepted any such sum of money as aforesaid, pro- 
ceedings under this section shall not be taken, or 
if already taken shall not be continued in respect 
of such offence, against the partner or person so 
compounding as aforesaid: 

9 Where any firm or person by this 
required to furnish a statement of particulars or of 
any change in particulars shall have made default 
in so doing, then the rights of that defaulter under 
or arising out of-any contract made or entered in 
to by or on behalf of such defaulter in 1elation to 
the business, in respect of the carrying on of which 
particulars were required tobe furnished, shall not 
be enforceable at any time while he isin default, by 


action or other legal proceedings either inthe busi-, 


ness name or otherwise. 


12. On receiving any statementor affidavit made. 


in pursuance of this Ordinance, the Registrar shall 
cause the same to be filed and he shall send by post 
or delivera certificate of the registration thereof 
to the firm or person registering and the certificate 
ora certified copy thereof shall be kept exhibited in 
a conspicuous position at the principal place of 
business of the firm or individual, andif not kept 
so exhibited every partnerin the firm or the person 
as the case may be, shall be guilty of an offence and 
liable on summary conviction to a fine not exceeding 
three hundred rupees. 

13 At each of the register offices hereinafter 
referred tothe Registrar shall keep an index of ‘all 
the firmsand persons registered at thatoffice under 
this (‘rdinance, and atthe principal register office 
a general index of all firms and persons so registered 
at every office throughout the Colony.” 


By s.17 the Governor in Council has 
power to make rules or orders relating 
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among other matters, tothe . forms to be 
used under the Ordinance. Forms for the 
application by an individual for registration 
underthe Ordinance and for statement of 
change unders. 7 (amongst others) were 
prescribed. By the interpretation clause 
it is provided that “business name” shall 
mean the name or style under which any 
business is carried on, whether in partner- 
tbip or otherwise and shall include a 
“vilasam.” 

The material facts of the case are as 
follows: In 1924 the plaintif began to 
carry on a business under the business, 
name of “J. E. David & Co,” the nature of 
that business was that of Account- 
ants and Auditors. That business was 
duly registered by the plaintiff under 
the provisions of the Ordinance on May 20, 
1925. The -material particulars of the 
Registration are as follows : 


“| Business Name 


.. J. D. David & Co. 
2. The General Nature of 


the Business Accountants ard 
Auditors 
3 The Principal P.ace of 
the Business wo. No. 2-A, Quen 
Street, Fort, 


-‘Co!ombo. 
4. The Date cf the Com- ; 

mencement of the Busi- 

, ness, if the business 

was ccmmenced after 

7th November 19:8... 

5. Any other Business Name 

or Names under which 

the business is carried 


ik” MO 
a 
a ka ft = 


~ 


10th ‘Marek 1924 


x 


2 


on iis Taman 
6. The present Name (in 
full: of the  IJIndivi- 
dual Jonathan ISdward 
: f < Darid. 
7. Any former Name (in- 
full) of the JIndivi- 
dual an z= 
&. The Nationality of the 
Individual .. British. 
9, The Nationality -- of 
Origin of the Indivi- 
dual if not the same 
as the present na- 
tionality. 
. 10. The usual Fesidence of 
the Individual ... Colombo. 


11. The other Business Occu- 
pation (if any) of the 
Indiviaual K 


ay 


d 


It is to be noted that as the accountancy 
business was the only business carried on 
by the plaintiff at that time, there was no 
entry made opposite No. 11. “The other. 
Business cecupation (if any) of the indivi- 
dual.” In the yezr 1926, the plaintiff started 
a timber business on his own account 
and” carried on that business in his own 
name without any addition. The timber 
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business was distinct from the account- 


ancy business; jt was carried onin sepa-_ 


raté premises, and there was a separate 
set of booksand bank account for the timb- 
er business. ln the course of carrying on the 
said timber business the plaintiff entered 
into the above m2ntioned contract with the 
defendant dated December it), 1927. In the 
said contract the plaintiff -was described as 
“carrying on business” under the “name, 
style - and firm of J. E. David &.Coy.”. but 
it was signed by the plaintiff in his own 
name “J, E. David.” The plaintiff was 
described in the plaint’in the action as 
carrying on business under the name, 
style and firm of J. E. David & Coy. In 
spite of these matters both the Courts in 


Ceylon held after careful consideration of: 


the évidence that the plaintiff did not 
carry onthe timber business as “J. 
David & Coy.” but that he carried it on 
under his own name “J. E. David.” It is 
obvious that if he had cariied on the 
timber business under the name ofJ. E. 
David & Coy.” he ought to have eflected 
registration of the business name and other 
particulars required by s. 4. l ! 

Their Lordships, however, adopt the 
findings of fact of both the Courts, in 
Ceylon in respect to this matter and they 
are of-opinion that as the timber business 
was Garriéd on as a separate business and 
in--his.own- name without any 
it:did not come within the purview of 
s. 2 (b),,and it was notnecessary for the 
plaintiff to register the timber business 
under that section. It was contended on 
behalf of the plaintiff in the trial Court, 
and so held by the District Judge, that 
when the plaintiff started the timber 
business in 1926, it was not necessary for 
him tonotify the Registrar of that fact, 
inasmuch as it did not constitute “a change 
Tof the business specified in the register,” 
“and so was not within the purview of s.7. 
The learned Counsel for the plaintiff, in 
his argument before their Lordships, did 
notrely on this ground. 


_Onthe contrary, he admitted and in their 


Lordships’ opinion, he rightly admitted, that 


the starting of the timber business by the. 


plaintiff did necessitate a change in the 
particulars which had been registered in 
respect of the accountancy business and 
that such change should. have been notified 
to the Registrar in accordance withthe 
provisions of 8.7. As. already.mentioned, 


the item No. 11, viz., “the other-business 


occupation (if any) of the individual,” in the 
registered particulars. of the accountancy 
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business, had been left without any en- 
try against it and when the timber business 
was started, there clearly was a change in 
the particulars in that respect, of which a 
statement should have been furnished to 
the Registrar in accordance withs. 7 of the 
Ordinance. 

There remains for consideration the 
Construction which the Supreme Court 
placed onthe termsofs. 9. The learned 
Judgesof the Supreme Court were of 
opinion that the words of that section, viz., 
“In respect of the carrying on of which 
particulars were required to be furnished, 
referred to all businesses conducted by the 
plaintiff- whether-in hisown name or in 
nameof J.E. David & Co. The learned 
Counsel who appeared. for the defendant 
in effect adopted the Supreme Court's 
construction of the section, forhe urged 
that once an individual had to. register 
under the provisions of s. 2 he must register 
particulars of all his business activities 
and if he failed so to do, the rights of such 
individual arising out of any contract in 
relation to any of such business activities 
could not be enforced by action or otber 
‘legal proceedings while he was in default. 
Their Lordships are of opinion that the. 
aforesaid construction is too. wide. The. 
words at the beginningof s.9 viz., . 

.“Where any . . person by this ordinance. 
required, to furnish a statement of particulars,” 
in this: case must refer ‘to the 
particulars in relation to the accountancy 
business, which it was necessary “for the 
plaintiff to register, inasmuch as he was’ 
carrying on that business under a business 
name which did not consist of his own name, 
without any addition and which were, in 


fact, registered by the plaintiff. 


Further, the change contemplated in the 
words “or of any change in particulars,” 
must referto the same particulars which 
had already been registered, viz., the 
particulars of the accounlancy business. 
That being so, is there any reason for giv- 
ing a larger or different meaning to the 
material words which follow later in the 
section, viz., “the business, in respect of 
the carrying on of which particulars were 
required to be furnished.” Their Lord- 
ships think there is no such reason. They 


` are of opinion that the natural construc- 


tion to be placed on these words is that they 
refer to “ras” business in respect of which 
particulars had to be furnished or in 
respect of which any change in particulars 
had to be furnished, viz., the accountancy 
business. 
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The position may be summarized by 
. Saying that tke business: in respect of 
which the disablement from suing men- 
-tioned ins. 9 arises, isihe business which 
the plaintiff was - carrying on under a 
business name, in respect of which he was 
required under the ordinance to furnish a 
Statement of particulars or any change in 
such particulars, viz, the accountancy 
business. In other words, there was no 
default in respect of the timber business; 
the default was in respect of ihe accoun- 
tancy business, by reasonof the plaintiff's 
failure to notify the change in the particulars 
of the accountancy business. One of the 
learned Judges in the Supreme Court was 
of the opinion that the words of s. 9 were 
not easy of interpretation . and said that 
he had arrived athis conclusion with some 
hesitation. Their Lordships agree with the 
learned Judge that the meaning of 
the section might have been made more 
clear. 

They are of opinion however that if there 
is ambiguity as to the meaning of the 
section, inasmuch as it is a disabling 
section, the: construction which is in favour 
of.the freedom of the individual should 
be given effect to, Their Lordships there- 
fore are of opinion that although the 
plaintif was in default by failing to 
notify the Registrar of the -change in the 
registered particulars of the accountancy 
business, that default did not deprive him 
of his right to sue the defendant for the 
breach of contract made by him with the 
plaintiff in relation to his timber business. 
For these reascns ‘the appeal must be 
allowed, the decree of the High Court, 
dated September 1, 1930, must be set aside 
and the decree of the District Judge, dated 
September 20, 1929, restored. The defend- 
ant must pay io the plaintiff his costsof 
this appeal and of the appealin the High 
Court. Their Lordships will humbly advise 
His Majesty accordingly. 

N. Appeal allowed. 


Solicitors for the Appellant.—M essrs. 
Abbot, Hudson & Anderson. 
Solicitor for the Respondent.—Mr. C. A. 


Cayley. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 122 of 1932 
August 7, 1933 
NYamMaTULLaH AND RACHHPAL SINGH, Jd. 
Messrs. Rai Saheb Chaudary DALIP 
SINGH AND OTHERS ~ PLAINTIFFS— 
APPELLANTS 
LéETSUSs 
THe SECRETARY or STATE For 
INDIA In COUNCIL—DEFENDANT 
— RESPONDENT | 
Ratlway- Agreement to convey goods at maund 
rates—Ratluay Company subsequently charging at 
waggon rates— Whether proper—Contract—Binding 
nature of. | 
When a Railway Company makes a contract with 
a consignor to convey his goodsat a particular rate, 
the Railway Company is not entitled to subsequent- 
ly alter the basis of calculation merely because it 
had used for the conveyance of the goods a much 
larger waggon than the one actually necessary, to suit 
their own convenience. Where the railway receipt 
is given charging certain goods according to maund 
rates, the railway is nct entitled to charge subse- 
quently at waggon rates, even though larger waggons 
may have been used for the purpose, Chunni Lal v. 
Nizam's Guaranteed State Ry. Co. Lid. (C), B.B. &C 
I Ry. v. Firm Budh Sen-Pusp Chand (2, B B &C. 
I Ry v Bulabhai Bhagwandas (3 ;Gulabdeiv. G.I P. 
Ry. (t)and A S. Vanugopala Aiyangar v. S. 1. Ry, 
Co Ltd, (5), relied on i 


F. C. A. from the decision of the Additional 
Subordinate Judge, Agra, dated May 9, 
1932, 

Mr. B. Malik, for the Appellant. 

Mr. Masud Hasan, for Mr. Muhamma 
Ismail, (Government Advocate), for the 
Respondent. ae 

Judgment.—This is a plaintiff's appeal 
arising out of a suit instituted by him 
against the defendant Railway. ; 

“The circumstances which led to’ the 
litigation between the parties are as follows. 

In June, 1929, the plaintiff consigned 
from Chahra Gugor Railway station to 
Agra Fort some sleepers which were carried 
by the defendan; in 56 waggons. The 
plaintiffs case was that the goods sent 
were “3rd class unserviceable woodscrap 
sleepers fit for firewood only” and that the 
weight of the gocds sent was 700 tons 
equal to 19,055 maunds and 22 seers. The 
plaintiff contended that the freight for 
19,055 maunds and 22 seers according to 
schedule rate was Rs. 94 per 16 ton 
waggon plus Rs. 5 for terminal charge 
and at this rate the total charge worked 
out at Rs. 4,331-4 while the total freight 
collected by the Railway was Rs. 7,984 
for 25,525 maunds at the rate of Re 0-4-1] 
per maund. According to the plaintiff 
there was an overcharge to ihe extent of 
Rs. 3,652-12 and he sued to recover the 
same together witb interest and some other 
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incidental charges. The defence of the 
defendant was that as -a matter of fact 
the goods weighed 25,525 maunds and not 
19.055 and 22 seers as alleged by the 
_ plaintiff. It was denied that the goods 
were ‘‘3rd class unserviceable wood scrap 
sleepers fit for firewood only.” The defena- 
ant pleaded that there was a special 
agreement between the parties under which 
the plaintiff had agreed to pay freight at 
the rate of Re. 0-4-11 per maundand so the 
question as to whether the goods were 
“timber or wood scrap fit for firewood 
only” did not arise. The defendant admit- 
ted thatthere was an overcharge of Re 1-14 
only and to that extent the claim of the 
plaintiff was admitted. Both the Courts 
below held that the goods consigned by 
the plaintiff to Agra from Chahra Gugor 
Railway Station were “third class unser- 
viceable wood-scrap sleepers fit for firewood 
only” and that their weight was 700 tons 
(19055 maunds and 22 seers) as alleged by 
the plaintiff. 

The learned Munsif found that there 
was an. agreement between lhe parties 
under which the defendant had agreed to 
charge ‘freight from the plaintiff at. the 
rate of Re. 0-4-11 per maund. Fe was, 
however, of opinion that the defendant 
Railway was incompetent to make an agree- 


ment of-this ‘kind with the plaintiff. He - ( 


found tbat the schedule rate for the goods 
of ‘the ‘above-mentioned description was 
Rs.99.:per waggon oi 16 tons and he, 
therefore, allowed the defendant freight 


at. that rate and held that there was an 
overcharge of Rs. 2,440 and for that sum 
together with interest and some other charges 
the suit was decreed. 

The defendant Kailway appealed tothe 
Court of the District Judge. The chief 
complaint of the defendant in appeal was 
that the learned Munsif was wrong in 
“ allowing freight at a uniform rate of 
. Rs. 99 per waggon of 16 tons which should 
-have been calculated according to the 
. carrying capacity of the waggons used. 
The plea found favour wilh the lower 
Appellate Court which remanded the case 
to the trial Court to determine the freight 
with reference to the carrying capacity of 
the waggons used. It is against this order 
of remand that the plaintiff has preferred 
- the present appeal to this Court. 

We are of opinion that the order of 
the learned Subordinate Judge remanding 
the case to the trial Court is wrong and 
cannot be upheld. The lower Appellate 


Pourt found that the defendant Oompany - 
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had agreed 
tion for the plaintiff at therate of Re. 0-4-11 | 
per maund and that it was not a special. 
rate but a rate sanctioned by the authori- 
ties by the: local rate advice No. 10. of 
1929 for the general public. This was 
the rate fixed for the carriage of firewood 
for all. The view taken by the learned 
Subordinate Judge that in spite of the 
rate agreed upon between the parties the 
defendant could insist on charging freight 
with reference to the capacity of the 
waggons used is opposed to the view 
expressed in several rulings by this Oourt 
and other High Courts. It appears to us 
that where the Railway receipt is given 
as in the case before us, charging the 
goods (accepted as firewood) according to 
mauné rates, the Railway is not entitled 
to charge subsequently at waggon rates 
even though larger waggons may have been 
used for the purpose. Here. we have a 
ease in which the defendant Railway 
entered into a contract to charge freight 
on certain goods at maund rate at the 
despatching station. The defendant has 
no justification to-later on ask for freight 
at waggon rates. This point came up for 
consideration,in a Full Bench ruling of 
this Court reported in Chunni Lal v. 
Nizam's Guaranteed State Railway Co. Ltd. 
1). It was held that where there was a 
contract to charge freight at waggon rate 
at the despatching station, it could -not 
be alteted by the Railway Co, and it 


-could not charge freight at the destination 


at maund rate. In another case B. B. & 


-O. I. Ry. v. Firm Budh Sen Pusp Chand 
„reported in 79 Ind. Cas. 562 (2), Sulaiman, 


‘J., held that where a Railway had agreed 
to carry goods at maund rate, the fact. 
that under the note of consignment the 
company had reserved a right of re- 
weighment, re-measurement and re-calcula- 
tion of freight etc. did not entitle it to 
alter the maund rate into waggon rate. In 
another case B. B.and C. I. Ry. v.Bulabhar 
Pahgwandas (3), it was held that the Rail- 
way Co. was not entitled to alter the 
basis of the calculation atmaund 1ates 
on a consignment on which the Railway 
receipt was granted to waggon rate or vice 
versa. In another case of this Court Gulab- 
dei v. G. I. P. Ry. (4), a learned Judge 


1) 223A 228;A W N 1907, 2; 4 AL J 8), 
9 Ind Oas. 562; 21 A L J830; 45 A 50;9O0& 
A LR JO; AIR 1924 All. 180. 
(3) 92 Iad. Oas. 532; A I R 1926 All. 296. 
(4) 90 Ind Oas 99: AI R1926 All, 146; LR6 A 
615 Giv.; 24 A LJ 199,439 A 217, < 
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“ of this Court held that a Railway Co. was 
not entitled, when it had made a contract 
with the plaintiff to convey his goods at 
a particular rate, to subsequently alter 
the basis of calculation merely because 
it had used for the conveyance of the goods 
a niuch larger waggon than the one actually 
necessary to sult their own convenience. 
The Madras High Court has taken a 
similar view in a case A.S. Venugopala 
Aiyangar v. S. I. Ry. Co. (5), reported as 
62 Ind. Cas. 602. 

We are clearly of opinion that the 
learned Subordinate Judge was wrong in 
thinking that in spite of the contract 
between the parties under which the 
. Railway Co, agreed to convey the goods in 
question at maund rate, it was open to 


the defendant Company to insist on freight. 


at waggon rate because goods carried were 
of the description for which freight could 
be charged at waggon rate. As a matter 
of fact the defendant Railway charged 
freight from the plaintiff at the rate agreed 
upon between the parties which was 
Re. .Q-t-11 per maund for 25,525 maunds 
and insisted in the written’ statementon the 
agreement being adhered to.:. Itt was the 


plaintiff who; ignoring thé!‘terms of the- 


contract, pleaded,in para. 12 of the plaint 
that the freight should have: been: charged 
not with reference to the rate agreed upon 
but according to waggon rate which is 
Rs. 99 per 16 ton waggon. Now, the plaint- 
iff had agreed to pay freight at the rate 
of Re. 0-4-11 per maund and he could “not 
back: out of . this 


rate but there is nothing in law to prevent 


a Railway Co. from entering into agree- . 


ment that they would charge freight with 
reference to maund rate. As already 
pointed out, the learned Subordinate J udge 
has said in his judgment that “evidence 
on record shows that the rate of Re. U-A-11 
per maund was not a special concession 
Tate to the plaintiff and that as a matter 
of fact itis the rate which was sanctioned 
by the railway authorities by the local 
rate advice No. 10 of 1929 for the general 
public (and not specially the plaintiff) 
from April 24, 1929, for condemned railway 
sleepers”. Thus it would appear that at 
the time the plaintiff's goods were conveyed 
to Agra the defendant Railway's rate for 
carrying firewood was Re. 0-4-11. When at 
the loading. railway station the plaintiff's 
goods were taken for carriage there was 
wo 62 Ind, Cas. 602; A I R1921 Mad. 621; 13 L 


contract. Firewood” is- 
generally carried by the railway at waggon“ 
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an agreement that the rate would be 
Re. 0-4-11 per maund. This was the rate 
entered in the railway receipt. None of 
the two parties can back out of that 
agreement. The plaintiff had agreed to 
pay freight at the rate of Re. 0-1-11 and 
he is liab'e to pay at the maund rate, The 
defendant had agreed to cha-ge freight at 
this rateand cannot demand freight accord- 
ing to the carrying capacity of each waggon., 
Our view is that the learned Subordinate 
Judge was wrong in acceding to this 
argument. 

Both the Courts below have held that 
the goods carried weighed 700 tons equal | 
to 19,055 maunds and 22 seers. The 
defendant is entitled to recover the freight, 
on this amount which comes to Rs. 5,855-9-5, 
The plaintiff had to pay to the defen- 
dant in all Rs. 7,984. Thus there has been 
an overcharge to the extent of Rs. ?,128-6-6, 
The plaintiff is entitled to recover tbis 
sum with interest at the rate of 12 annas 
per cent. per mensem till the date of the suit. 


For the reascns given above, we allow thia 
appeal, set aside the orders passed by both 
the Courts below and’ grant the plaintiff- 
a decree for the sum of Re. 2.128-6-6. with 
Interest at 12 annas per cent. per mensem 
from the date on which the overcharge | 
was realized till the date of the suit. ` 
Future interest at Rs. 6 per cent. per annum: - 
The plaintiff will get his proportionate 
costs from the defendant in all the Courts: / 
The defendant to pay up the decree money” 
to the plaintiff within’ a period of four - 


N. Appeal alloied: = ` 


Me anaa aaa. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 8 of 1932 
January 26, 1934 
SUNDARAM CHETTY AND PANDRANG 
Row, JJ. 
DARA SIVARAO—Prarntipe — 
APPELLANT 
VETSUS 
KOLA SUBBARAO— DEFENDANT— 
-e A RESPONDENT , 
vidence Act of 1872), 6 315—! ite 
whether includes ee fide a a, ao ee 
Mortgage—Morigagee inducing stranger to rurchase 
Property as free Jrom incumbrances—Fstoppel, ~. 
-The term ‘representative’ ing 115 of the Evi- 
dence Act is not confined toa gratuitous transferee, 
or volunteer or atransferee with notice but in- 
cludes even a bona fide purchaser for value without ` 
notice of the circumstences creating the estoppel, : 
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Where a mortgagee took an active part in the 
sale of the mortgaged property to third party 
without disclosing the mortgage, and by his con- 
duct induced the latter to enter into the traneaction, 
and subsequently assigned his mortgage to another 
person : 

Held, that the mortgagee was 
conduct from setting up his mortgage 
estoppel was bindiog on his assignee also. Paresh- 
nath Mukerji v. Anathnath Deb (l), Mahomed 
Mizuffer Hussein v. Kishori Mohun Raj :2: and 
Kalidas Chaudhuri v. Prasanna Kumar Das (3) 
referred to. 

L. P. A. presented against the judgment 
dated November 26, 1931 of the Hon'ble 
Mr. Justice J ackson, in 8. A. No. 889. of 
1923 preferred to the High Court against 
the decree of the District Court, Kista 
at Masulipatam in: A. S. No. “152 of 1927 
preferred against the decree of the’ Court 

of the District Munsif of “Masulipatam in 
0. S. No; 389 of 1925. ‘| ` 

“Mr. Lakshmanna for Mr. P. Somastindar- 
“am; for the Appellant. — 

Mr. A. Lakshmayye, for the Respond- 
ent. l 


- Judgment. — This is a- Letters Patent 
Appeal against the judgment of our learned 
brother Jackson, 
out of a suit filed by the plaintiff who 
-is the assignee of a mortgage held by 
the 4th defendant for the recovery of a 
sum of money, by enforcing the mort- 
gage. The ist defendant was the mort- 
gagor. Two items of properties are 
comprised in the mortgage. The 
3rd: defendant happenened . to’ be 
a.. subsequent purchaser of item No.2 
for a sum of Rs. 725. It .is clear from 
the findings of fact arrived at by the first 
Appellate Court, that this transaction- of 
sale by the Ist defendant to the 3rd 
defendant was brought about - with the 
full knowledge and concurrence of -the 
mortgagee (4th defendant) who was. mo e 
‘or less instrumental in bringing about this 
purchase and who derived the benefit of 
this purchase, inasmuch as-he credited 
dhe, purchase money, viz., Rs. 725 towards 
the debt (between Rs. 800 and Rs. 900) 
due from the lst defendant. This amount 
-covers the debt due. on the mortgage. also, 
However, no endorsement of payment was 
-made,on the mortgage deed. -It seems 
that.this .sort.of arrangement was entere | 
into for some purpose known to defend- 
cants:Nos. 1 and 4:alone. The 3rd. defend- 
ant was kept in complete ignorance of the 
existence of the mortgage in favour of 
the 4th defendant:.over the property (Item 
No. 2},. and it is also clear that he would 
mok have- paid- the: -full conbideration -for 


estopped by his 
and this 
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Rs. 725 for item No. 2, if he had the 
least idea of its being “subject to.an 
encumbrance in favour of the 4th defend- 
ant. The evidence shows that it was the 
fourth defendant who advanced a sum 
of Rs. 25 to the vendor (first defendant) 
to meet the expenses of stamp antl re- 
gistration for the sale deed.’ .‘l'here is no 


doubt that the fourth defendant took an 


active part in bringing about this sale. 
It may even be said, that by his silen-e 


“or acquiescence, he led the third defend- 


ant to believe that he was purchasing an 
unencumbered property. Itis argue | that 
the fourth defendant was not: under a 
duty . to. disclose his mortgage and 
therefore, his silence inthis respect should- 
not be construed to be such as would- 
create an estoppel under s. llo of the 
Evidence Act. That section says that an 
estoppel can be, created .by declaration, - 
act or omission, provided the ‘effect thereof 
was to induce another person:-to believe 
a thing to be true and to act.upon’ such 
belief. The third defendant was certainly 
led to go in for this bargain by reason of 
the fourth defendant’s conduct, not to 
speak of the first defendant's. ` “cond uct.” 
also. If follows therefore, thatthe fourth _ 
defendant is estopped from setting up his ` 
mortgage on the second item,. “to the 
prejudice of the purchaser (third | defend- 
ant). 

The next question is, whether the estoppel 
which could be pleaded by tha third 
defendant as agaiost the ‘fourth defend- 
ant could als> be operative as against 
the plaintiff, who is an assignee of the 
mortgage. We may even assume that he 
was abona fide assignee for value. The 
question then is, whether the plaintiff is 
a representative ‘of the fourth defendant 
within the meaning of s. 115 of the Evi- 
dence Act, Ifso, he is also estopped from 
enforcing the mortgage against the second 
item. An attempt is made on behalf of 
the appellans tolimit- the meaning of the 
word ' “representative” in ths aforesaid 
section to a gratuitous transferee or 
volunteer and to a subsequent transferee 
for value with notice ofthe circumstances 
creating an estoppel. We find that there 
is n> basis for such a restricted under- 
standing of the word “representative.” 
The plaintiff's position is nothing more - 
than that of a derivative owner. “He. is 
certainly a person claiming under the 
fourth defendant. The fact “that he was 
not aware of the circumstances creating | 
an: estoppel against the fourth defendant, 
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would not avail him. There is the 
authority of the Privy Council in more 
decisions thanone. In Poreshnath Mukerji 
v. Anathnath Deb (1), the principle laid 
down is that a purchase by a mortgagee 
in execution of the mortgage decree does 
not place him in a better position as 
regards the estoppel which could be asserted 
against the mortgagor himself. That is 
not the case of a mere volunteer or 
gratuitous transferee, but of a bona fide 
purchaser for value. The same view has 
been expressed in a later decision of the 
Privy Council reported in Mahomed 
Mozuffer Hussein v. Kishori Mohun Roy 
(2). The estoppel therein considered was 
held to be available even as against a 
purchaser of the right, title and interest 
of the person against whom the estoppel 


could} be asserted. The same view is also . 


referred to in Kalidas Chaudhuri v. Pra- 
sanna Kumar Das (3). Ttseemsto us that 
the present case is one of estoppel and 
we need. not consider this case from the 
standpoint of equities. It is not quite 
correct to say that any equity which could 
be set up against the assigaor (fourth 
defendant) is also sought to be enforced 
against the assignee. On the other hand, 
the question of estoppel is one coming 
within the purview of s. 115 of the Evi- 
dence Aci and, therefore, the plaintiff as 
the representative of the fourth defendant 
is equally estopped. 

In the result this Letters Patent Appeal 
is dismissed wilh costs. 

A. Appeal dismissed. 
' (1) 9C 26°; DIA 147; 4 Sar. 384; 5Shome, LR 
127; 6 Ind. Jur. 549 (P 0). 
a 22 0909; 22 I A129; 5M L J 101; 6 Sar. £83; 


). 
(3) £5 Ind, Cas. 189; 47 O 446 at p. 456; 300 LJ 
496; 24 O W N 269, 





ALLAHABAD HIGH COURT 
Civil Revision Petition No. 322 of 1933 
December 12, 1933 
MUKERJI AND IQBAL AHMAD, JJ. 
LACHHMAN RAT AND oTsERs— 
DEF&£NDANTS—A PPLIGANTS 
Versus 
JANG BAHADUR RAI snp OTHERS— 
PLAINTIFFS—OprposiTe PARTY 
Civil Procedure Code (Act V of 1:03), s 151, 0. XX, 
r. 3—Order superseding award under misapprehen- 


sion of true facts—Inherent power of Court to set 
aside order on true facts brought to light—o. AX, 


r. 3, if applies to the case. 


Where the Court passes an order superseding an 


. arbitration under a misapprehension of true facts, 


é 


_ $o light, to set aside the 


it is open to the Court when true facts are brought 
order under its inherent 
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jurisdiction under gs. 151, Oivil Procedure Oode. 
Order XX, r 3, Civil Procedure Code, applies to the 
final judgment and dces not apply to such an order. 
Debt Bakhsh Singh.v Habib Shah (1), referred to h 
the 


C. R. P. against the order of 
Munsif at Rasra, District Ballia, dated 
May 15, 1933. 

Mr. A. P. Pandey, for the Applicants. 

Mr. K. Verma, for the Opposite Party. 

Judgment. - This is an application to 
revise an order af the learned Munsif of 
Rasra in the district of Ballia, dated 
May 15, 1933, by which he overruled the 
objections of the defendants-applicants 
and accepting an award as a valid one, 
directed that a decree be framed in terms 
of the same. 

The facts which led to this petition in 
revision are briefly these. ; 

On December 5, 1932, the parties to the 
suit before the learned Munsif agreed that 
the dispute hetween them should be re- 
ferred to the arbitration of five gentlemen. 
The date originally fixed for the making of 
the award was extended to January 2l, 
1933. On that day nobody appeared bee 
fore the Court and there was no applica- 
tion on behalf of the arbitrators to extend 
the time for making the award. The 
learned munsif in the circumstances, pass- 
ed an order supearseding the arbitration 
and tixed March 10, 1933, for the trial of 
the suit before himself. l 

On January 26, 1933, the plaintiffs put 
in two applications, one of which contained 
the prayer that the order superseding the 
arbitration should be set aside and the 
other was to the effect that Mahabir Singh, 
one of the arbitrators, had been given 
the award on January 21, 1933, for being 
filed in Court but for some reasons he 
was withholding that award. The Court 
gave the defendants an opportunity to 
object to these applications and fixed 
March 3, 1933, for hearing of the two ap- 
plications and any objection that might be 
tiled to them. 

On March 3, 1933, the plaintiff made an 
application to tae Court stating that 
Mahabir Singh, arbitrator was present in 
Court and he had the award in his pos 
session and, if the Court sent for him, 
the award weuld be filed. Mahabir- 
Singh was apparently called and he did 
file a document, which purported to be 
the award of the arbiirators. The Court 
thereafter asked the parties to produce 
their evidence and on hearing the evidence 
came to the conclusion that, as a mate 
ter of fact, the award was unanimous;. 
that it had been made on January 20, 
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1938, that is to say, before the time 
fixed by the Court for the making of 
the award and that the defendants’ objec- 
tions to the validity of the award were 
not correct. In the result, as we have 
stated, the award was accepted and a 
oe was ordered to be framed in terms 
of It. 

The learned Counsel for the defendants 
has contended before us that it was not 
open tc the Court to set aside its own 
order of January 21, 1933, by which it 
superseded the arbitration. 

We are of opinion that the order of 
January 21, 1933, having been passed 
under a misapprehension of true facts, 
it was open to the Court, when true facts 
were brought to light, to set aside the 
order of January 21, 1933, under its in- 
herent jurisdiction as definedin s. lol 
of the Civil Procedure Code. The award 
was already in existence before January 21, 
1933 and it was a good and unan- 
imous award. There was, therefore, noreason 
why that award should not be accepted. 

In Debi Bakhsh Singh v. Habib 
Shah (|), their Lordships of the Privy 


Council expressed the opinion that in the, 


circumstances of that case, which will be 
stated presently, the Court possessed in- 
herent power to rectify the mistake whica 
had been inadvertently committed even 
apart from the provisions of s. lol of 
the Code of Civil Procedure. In the case 
before their Lordships the plaintiff was 
dead and that fact being not known by 
the Judge the suit was dismissed for 
default of prosecution. Within the tims 
limited for legal representatives of a 
deceased plaintiff to apply for being 
brought on the record, such an applica- 
tion was made by the plaintiff's son. In 
these circumstances, their Lordships ex- 
pressed themselves as stated ‘above. In 
our opinion, this decision of their Lord- 
ships of the Privy Council would be a 
sufficient authority for the Munsif to act in 
the way he has done. 

The next argument was that an order 
superseding an arbitration is an appeal- 
able order and therefore, the grounds 
on which it was based must be treated 
asa judgment and, as under O. XX, 
r.3 ajudgment once pronounced could not 
be-altered by the Court, it was not open 
to-the Munsif to set aside his own order. 


(1) 19 Ind. Cas, 526,11 A L J 625; 17 OW N 829; 
is O LJ 9;15 Bom. L R €4C; 14M L T 33; (1913)M 
W N66; 25M LJ 148; 35 A 331; 16 Ọ O 19%; 40 
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This provision of law, namely, O. XX, 
r. 3, applies to the final judgment. The 
fact. that their Lordships of the Privy 
Council had no difficulty in holding thit 
a decree made by a Judge under mis- 
taken circumstances could be set aside 
by himeelf, by the application of his 
inherent powers, is a sufficient _authority 
for the proposition that O. XX, r. 3 does 
not apply to circumstances like these. 

The petition fails and is - hereby dis- 
missed with costs. 


Ne Petition dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 692 of 1933 
November 29, 1933 

NIAMATULLAH, J. ' 
EMPEROR — REFBuEE 
` Versus 
RAJJOO LAL—AcogsED 

Criminal Procedure Code (ActV:. 
539-B—Question whether a cesspool is a nuisance — 
Inspection of locality , by Magistrate— Whether 
suficient —Examination of at least the complainant— 
Necessity of. 

The question whether a cesspool is a public nuisance 
depends, generally speaking, upon the circumstances 
which can best be ascertained by an inspection of the 
locality. Inspection by a Magistrate must be con- 
ducted and used inthe manner laid down by 
s. 539-3, Oriminal Procedure Code, under which the 
Magistrate must record a memorandum of relevant 
facts observed atthe inspection. But the Oourt is 
not expected to base its Judgment on its own in- 
spection note which may however ~ necessitate no 
more than technical compliance with law. that there 
should be substantive evidence apart from the in- 
spection note which is merely to aid itin appreciat- 
ing the evidence before the Court. In such cases 
the Magistrate should examine at least the com- 
plainant. . ; 

Cr. R. male by the Sessions Judge, 
Jhansi, \dated September 6, 1933. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is a reference by the 
learned Sessions Judge of Jhansi in a 
ease under Chap. X, Criminal Procedure 
Code. One Phul Chand made a complaint 
under s. 133, Criminal Procedure Code, 
alleging that a certain ‘sandas’ and cess- 
pool, belonging to the opposite party, 
Rajju Lal, amounted to public nuisance and 
should be ordered to be. removed. The 
Magistrate male a conditional order 
requiring Rajju Lal toremove the nuisance 


or to appear and move the Magistrate to. 


have the order set aside. Rajju Lal: did 
not remove the nuisance 


moved the | 
He filed a written statement showing cause 


but appeared.and:. 


sw 


2p > 
` 
a 


Court to set aside the order; - 


a 
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why the order served upon him should not 
be made absolute. He did not ask for a 
jury to be appointed under s. 135. The 
Magistrate passed no orders .as regards the 
‘sandas’ which had been constructed 
without the permission of the Municipal 
Board, and left the matter to be dealt with 
by the Board. As regards the cesspool, 
he found that it was a public nuisance 
and should be removed. In arriving at 
that conclusion he relied exclusively on 
what he himself observed on inspecting 
the locality. 

Rajju Lal applied to the learned Sessions 
Judge for revisicn of the oider of the 
Magistrate. The learned Judge has express- 
ed theopinion that it was the duty of the 
Magistrate to have recorded evidence in 
proof of the alleged fact that the existence of 
the cesspool in question was a public 
nuisance, and that it was not open to him 
to have made his order absolute, in view 
of the failure of the person proceeced 
against to adduce evidence justifying his 
action. The learned Judge has referred 
to a number of decided cases in support 
of his view ‘that the Magistrate was “not 
justified in making his provisional order 


» 


absolute only because the pereon proceeded | 


against showed no sufficient cause and that 
he should have recorded evidence of the 
facts alleged against him, on which alone 
his conclusion could be based. 

I do not think the correctness of this 
view can be doubted. I may, however, 
point out that, in a case like the one before 
me, the question whether the cesspool is a 
public nuisance depends, generally speak- 
Ing, upon the circumstances which can best 
"be ascertained by an inspection of the 
locality. The situation of the cesspool and 
the extent to whichitis a public- nuisance 
to the passers-by are matters which can be 
proved by a witness who has been to the 
locality, and where the Magistrate has 
taken the trouble to inspect the locality for 
himself, the necessity of witnesses being 
examined is greatly obviated. At the same 
time, Inspection by a Magistrate must be 
conducted and used in the manner laid 
down by s. 589B, Criminal Procedure 
Code, under which the Magistrate must 
record a memorandum of relevant facts 
observed at the inspection. Such memor- 
andum is to be used for the purposes of 
“property appreciating the evidence given at the 
enquiry or trial.” 

It seems to me that the Court is not expect- 
ed to base its judgment on its own inspection 
note which .may howevcr, necessitate” no 


pa 
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more than technical compliance with law 
that there should be substantive evidence 
apart from the inspection note which is 
merely to aid it in appreciating the evidence 
teforethe Court. This being so, the Magis- 
trate should have examined, at least, the 
complainant. He should also have placed 
on the record a memorandum of what he 
observed at his inspection, a formality which 
does not appear to have been observed in 
the present-case, In these circumstances, 
the order of the Magistrate directing Rajju 
Lal to remove the cesspool .by a certain 
dale was not in: accordance with law and 
cannot stand. Accordingly I set aside the 
order of the Magistrale and direct him to 


proceed according to law. 


NG Order set aside. 


ee 


_ RANGOON HIGH COURT 
Criminal Revision No. 149-B of 1933 ` 
Jury 19, 1933 l 
PAGE, C. J., AND Mya Br, J. 
KARAPAN AND OTAERS—ACOUSED ` 


VErsus 
EMPEROR—Oprosits Party 

Burma Municipal Act (JII of 19%}, ss 124 (a), 
l4: (r)—Burma Municipal (Public Health) Amend- 
ment Act (I of 1931), ss. 9, 10- Repeal of 8 142 (rj— 
Bye-laws made under s 112 (rx: — Whether operate 
until bye-laws are made under s. 1?4 (a;\— General 
Clauses Act ç] of 1898), s. 2k 
Section 1429, cl (r, Burma Municipal Act, 
deleted bys. 10 of Act 1 of 1:81, but s. 124 (a) 
Burma Municipal Act which was inserted in the 
Burma Municipal Act bys 9of Act I of 194! con- 
tains identical provisions, By s 24 ofthe General 
Clauses Act, bye-lawa framed under the repealed 
section continue in force unless and until 
superseded by bye-laws made under the new 
section 
Consequently, where fresh bye-laws have not been 
made under s, 124 (a), a conviction for an offence 
made punishable by a bye-law made under. 142 

(r), is maintainable, 
R. from the 

Magistrate 
Regular No. 


was 


orders of the Township 
of Myingyan in Criminal 
29 of 1933. 


Mr. A. Eggar, Government Advocate, for 
the Crown. ~ 

Mr. B. P. Sen, for the Accused. 

Page, C. J.—In this case the respondents 
were charged before the Township Magis- 
trate, Myingyan, with contravening a bye- 
law of the Myingyen Municipal Ccmmittee 
of November 13, 1916, because they had 
kept in the compound of their house a 
larger number of cattle than under the bye- 
law they were permitted to do. The Town- 
ship Magistrate, Mringyan, was of opinion 
that the bye-law under consideration was 
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authorized under s. 124 (a).of the. Burma 


Municipal Act, but. he dismissed: the com- 


plaint upon .the ground that it had been 
held by Cunliffe, J., in Criminal Revision 
No. 198-B of 1932, a case in . which it so 
happened that the three respondents were 
the accused, that inasmuch as the bye-law 
in question had been made pursuant to 
s. 142 (r) of the Burma Municipal Act and 
by s. 10 of Act I of 1931,s. 142 (r) of the 
Burma Municipal Act had been deleted, 
there was no statutory provision in force 
authorizing the making of the bye-law. 

The conviction of the respondents’ and the 
` sentence in that case were set aside upon 
the ground that “people cannot be convict- 
ed under enactments which are no longer 
in force as law.” S 

In Criminal Revision No. 198-B of 1932 
no learned Advocate was instructed to ap- 
pear on behalf of the Crown, as I think he 
ought to have been, and the attention of 
the learned Judge was not called to s. 124 
(a) of the Burma Municipal Act, which 
was inserted in the Burma Municipal Act 
by s. 9 of Act I of 1951. Section 124 (a) 
and s. 142 (a) arein identical terms and 
by s. 24 of the General Clauses Act (I of 
1898): 

“Where an enactment is repealed and re-enacted by 
an Aet with or without modification, then unless it is 
otherwise expressly provided, any appointment, 
notification, order, scheme, rule, form, or“ bye-law 
made or issued under the repealed Act shall, so far 
as it is not inconsistent with the provisions re- 
enacted, continue in force and be-deemed to have 
been made or issued under the provisions ŝo re- 
enacted, unless and until it is superseded by any 
appointment, notification, order, scheme, rule, form 
or bye-law made orissued under the provisions s2 
re-enacted,” i 
We are informed by thè learned Govern- 
ment Advocate, who appears in support of 
the application in revision, that no bye-law 
has been enacted under s. 124 (a). It fo'- 
lows therefore that, notwithstanding the 
repeal of s. 142 (r) by s. 10 of Act I of 
1931, the bye-law passed by the Myingyan 
Municipal Committee on November 13, 
1916, at all material times, for the purposes 
both of Criminal Revision No. 198-B of 1932 
TT of the present case, was in force as 
aw. 

The result is that the ground upon which 
the Township Magistrate in. the present 
case dismissed. the complaint against the 
respondents was not in accordance with 
law. [In normal circumstances we should 
have accepted the application in revision 
under s, 436, Oriminal Procedure Code and 
should have directed further enquiry by 
the Magistrate into the complaint which he 
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had dismissed under s. 203, In the present 
case, however, as the learned Government 
Advocate fairly and properly pointed out, 
the respondents having regard tothe fact 


that Cunliffe, J., in the previous case in 


which they were acquitted, had held that 
the bye-law under consideration was. no 
longer in force might reasonably contend 
that in keeping more cattle in their house 
than would have been permitted under the 
bye-law, they did not think that they were 
committing any offence as they apprehend- 
ed that the bye-law was not in forre. 

In these circumstances, in the exercise of 
our discretion, we do not propose to inter- 
fere with the order under revision and the 
application is dismissed. 

Mya Bu, J.—I agree. 

Ne . Application dismissed. 





ALLAHABAD HIGH COURT 


FULL BENCH 
Civil Revision No. 165. of 1932 
November 23, 1933 
MUKERJI, KING AND NIAMATULLAH, JJ. 
MAKHAN LAL AND OTHERS—PLAINTIFRS— 
APPLICANTS 
versus 
Tos SECRETARY oF STATE For INDI 
In COUNCIL— DEFENDANT — Oppost rE 


PARTY 

Land Acquisition Act (I of 19894), ss. IR, 3—Ques- 
tion of title between claimant and Government in 
dispute—Whether can be referred. to and decided 
by the ‘Court'—District Judge hearing Land Ac- 
quisition. reference— Whether ‘Court’.-Power of High 
Court to revise decision of the ‘Court,’ 

The Land Acquisition Act provides a complete 
machinery for decisions of all questions of title and 
interest that may arise inthe course of the acquisi- 
tion. Whereatitle to the land isclaimed on behalf 
„of the Secretary of State, that question can be 
decided by the Court exercising functions under the 
Act. Persons, who are interested in disputing the 
title of the Government to the land, would be 
entitled to raise objections before the Collector and 
then before the District Judge and to have a deter- 
mination of the question of title on, the evidence, 
Imdad Ali Khan v. Collector of Ferrukhabad (1) 
and Crown Brewery, Mussoorie v. Collector of Dehra 
Dun (2), overruled. A 
_: The District Judge in deciding a reference under 
the Land Acquisition Act is acting as a ‘Court’ as 
defined in s. 3, Land Acquisition Act. The fact 
‘that an‘appeal is allowed from an award of the Court 
constituted under the Land Acquisition. Act, is 
conclusive of the fact that the ‘Court’ is subordinate 
to the High Court and the High Court is empowered 
to revise its decision under s 115,43 Civil Procedure 
Code. ʻi Ni 


E Giv-R.- against an order -of the District 
Judge;,Cawnpore, dated February 18, 1932, 


N 


do 


618 


Order of Reference toa Full Bench 

Iqbal Ahmad and Kisch, JJ. - The 
application in revision is directed against 
an order of the Additional District Judge 
of Cawnpore refusing to entertain a refer- 
ence made by the Collector under s. 18 
of the Land Acquisition Act (I of 
1894) and to give an award on the ground 
that the Collector had no power to make 
the reference, and that the District Judge 
had no jurisdiction to decide the same. 

Stripped of all unnecessary details, the 
facts that led to the reference are as fol- 
lows :— 

Certain land situated in the Civil Lines 
of Cawnpore was needed for Gur Narain 
Khattari High School, and a notification to 
that effect was published in the Official 
Gazette, in accordance with the provisions 
of s. 4 of the Land Acquisition Act. The 
land was covered with buildings which 
admittedly belonged to the applicants before 
us. In pursuance of the provisions of e. 9 
of the Act, a public notice of the fact that 
the Government intends to take possession 
of the land and that claims to compensation 
for “ all interest in such land” may be 
made to the Collector was issued on 
August 19, 1926. The applicants before us, 
then, filed an application putting forward 
a claim to the ownership of the site and 
in the alternative, claiming to be permanent 
lessees of the same, and claimed compen- 
sation for their interest in the site either as 


- proprietors or as permanent lessees, apart 


from the compensation claimed by them 
for the buildings standing on the same. 
The Collector held that the Government was 
the proprietor of the site and the assertion 
of the applicants that they were either 
the proprietors or the permanent lessees of 
the site was unfounded, and that their 
position was merely that of tenants at will. 
He, accordingly, held that the applicants 
were only entitled to compensation in 
respect of the buildings and were nof 
entitled to any compensation with re- 
spect to the site. He assessed the value 
of the buildings at Rs. 48,235 and adding 
15 per cent. on that amount, on account of 
compulsory acquisition, awarded to the 
applicants in all a sum of Rs. 59,070-4-0 
as compensation for the buildings. The 
applicants were dissatisfied with the award. 
They took exception to the finding of the 
Collector that the site belonged to the Gov- 
ernment and ihat their position was that of 
tenants at will and claimed that they were 
entitled to compensation with respect to 
the site. They further maintained that the 
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compensation awarded for the buildings 
was inadequate and, accordingly moved 
the Collector to make a reference to the 
District Judge under s. 18 of the Act. No 
objection was taken before the Collector 
that the Collector, in the circumstances 
mentioned above, was not competent to 
make areference, and the Collector refer- 
red the matter to the District Judge. 

On receipt of the reference, the District 
Judge issued a notice in accordance with 
s. 20 of the Act and fixed certain issues 
for trial. The case was then transferred 
to the file of the Additional District Judge, - 
who recorded the evidence adduced by both 
the parties and proceeded to hear the 
arguments. In the course of arguments 
an objection was raised on behalf 
of the opposite party, that the ques- 
tion of title arising between the Govern- 
ment and the applicants could not be the 
subject of a reference under s. 18 of the 
Act and that the Collector had no juris- 
diction to make the reference, nor had the 
Judge jurisdiction to determine and decide 
the same. The learned Judge gave effect 
to this contention and held that: 

“The amount of compensation to be awarded to 
the plaintiffs in this case depends entirely on the 
nature of their interest in the land In dispute, but 
as l cannot decide the nature of their interest, I can- 
not entertain the reference about the amount of 
compensation also.” 

He accordingly, directed that the record 
be sent back to the Collector and that “the 
plaintiffs should establish their rights in 
the Civil Court.” The learned Judge, in 
support of the conclusion arrived at by 
him relied on the decision in Imdad Ali 
Khan v. The Collector of Farrukhabad (1), 
The Crown Brewery, Mussoorie v. The Col- 
lector of Dehra Dun (2) and Muhammad 
Wajeeh Mirza v. Secretaryof State for 
India in Council (3). The decisions are 
authorities for the proposition that the ques- 
tion of tile arising between the Govern- 
ment and a claimant cannot be made the 
subject of a reference under the Land 
Acquisition Act to the District Judge and 
that the District Judge, on reference, is 
not competent to decide the question of 
title as between the Government and the 
claimant. The two reported decisions of this 
Court noted above were decisions with 


‘respect to the true scope of and the inter- 


pretation to be put ons. 15 of the former 
Act (X of 1870), 


(1)? A 817: A-W N 1885, 212. 


| (2) 19 4339; A-W N 1597, 78. 


(3) 64 Ind. Cas 98; AI R 192] Oudh 31; 24090 
197; 80 L J426. > `> PeR ee ka 
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but it seems difficult, if not impossible, to 
distinguish those cases on this ground 
from the case before us. In the case of 
Mohammad Wajeeh Mirza (3), the ques- 
tion, whether a question of title between the 
Government and a claimant can be refer- 
red by the Collector to the Court under 
s.18 of the present Act, directly arose 
for consideration, and one of the learned 
Additional Judicial Commissioners felt no 
hesitation in answering the question in 
the negative. The other learned Additional 
Judicial Commissioner composing _ the 
Bench, however, ‘‘ felt considerable diff- 
culty regarding the question of law involv- 
ed” and while holding that, once a notice 
18 issued under s.9o0f the Land Acquisi- 
tion Act in respect of land which the Gov- 
ernment claims to be the owner, and some 
person claims proprietary title to or some 
interest in respect of that land, the Collec- 
tor is bound to enquire into and decide the 
question so raised in proceedings under 
s. ll of the Act, affirmed the proposition 
that a question of title as between the 
Government and the claimant does not 
come within the pmview of s. 18 of the 
Act and cannot, therefore, be referred to 
the Court (the District Judge) for decision. 

The law may or may not have been cor- 
rectly laid down in the decisions noted 
above, but there is nodoubt that there is 
cons.derable divergence of judicial opinion 
on the point. 

In the case of the Government of Bombay 
v. Esufali Salebhai (4), the two decisions of 
this Court were referred to and were doubt- 
ed. Further in Mangaldas Girdhardas 
Parekh v. The Assistant Collector of Pranttj 
Prant, Ahmedabad (5), a view diametrically 
opposed tothe view taken by this Court 
was adopted. It was pointed out in that 
case that the Calcutta and Allahabad High 
Courts have taken a different view of the 
question, and the desirability of uniformity 
of judicial opinion on the question of the 
scope of the enquiry by the Courton a 
reference under s. 18 of the Act was 
emphasized. We further find that in the 
case of the Secretary, Cantonment Committee, 
Barrackpore (on behalf of the Secretary 
of State for India in Council) v. 
Satish Chandra Sen (6), a disputed 
question of title to land as between the 


(4) 5 Ind. Oas, 621; 34 B 61°; 12 Bom L R 34. | 
(5) 64 Ind. Cas, 584; 45 B 9:7; 23 Bom. L R 


(6) 130 Ind Cas. 616; (1931) A L J 249: AIR 1931 
O1;60ML J 142; 33 L W 41;35 C WN 173; 53 
OLJ 1; 33 Bom. L R 475; (1981) M W N 4l; Ind, 
Rul, (1931) P O 72; 58 O 858 (P 0), 
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Government and a claimant was considered 
at length and decided by their Lordships 
of the Judicial Committee, without any 
objection being raised or suggested as to 
the jurisdiction of the Court to decide such 
a question on.a reference under s. 18 of the 
Act, Similarly this Court in the case of 
Khushal Singh v. Secretary of State for 
India (7) which arose out of land acquisition 
proceedings considered at length and 
decided, the question whether the Govern- 
ment or the claimant in that case. was 
entitled to the “kankar.” It is true that 
in neither of the last two mentioned cases 
the question of jurisdiction was raised or 
decided, but if objection to the jurisdic- 
tion of the Court to determine a disputed 
question of title between the Government 
and a claimant, on a reference under s. 18 
of the Act, wasas patent as it has been 
assumed to be by the District Judge in 
the case before us, we find it difficult to 
believe that the matter would not have 
arrested . attention and there’ would not 
have been some observations on the point, 
either by their Lordships of the Judicial 
Committee or by the learned Judges of 
this Court who decided the case of Khushal 
Singh v. Secretary of State for India (7). 

The question of law involvedin the case 
is not free from difficulty and is of far 
reaching importance, and we consider it 
desirable to refer this case to a larger 
Bench. We, therefore, direct that the case 
be put up before the Hon'blethe Acting 
Chief Justice with a request for the consti- 
tution of a Full Bench for the decision of the 
case. 

A preliminary objection to the heuring of 
this application was taken by Dr, Sen the 
learned Counsel for the opposite party on 
the ground that this Court had no jurisdic- 
tion to revis3 the decision of the District 
Judge under s.115 of the Code of Civil 
Procedure. He argued that the Land 
Acquisition Act is a self-contained Act, 
containing detailed provisions as regards 
the procedure to be followed by the 
Collector and by the Court, and he 
emphasized the fact that though aright of 
appeal is given bys, 54 of the Act there is 
no provision in the Act authorizing this 
Court to interfere with the decision of the 
District Judge in the exercise of. its revi- 
sional jurisdiction. - He conceded that there 
is no authority in support of his argument 
and that, onthe contrary, the authorities 
are against his contention, and that s. 53 of 


(7) 133 Ind, Oas 611: (1931) A L J 660; AI R 193] 
All, 394; Ind, Rul. (1931) All. 723; 53 A 658, 


620 


the Act furnishes strong argument in favour 
of the applicants. As we are referring the 
whole case for decision to a Full Bench, we 
refrain from deciding the preliminary obj jec- 
tion noted above. 

Drs. S. N. Sen and K. N. Katju and 
Mr. M. N. Kaul, for the Applicants. 

The Government Advocate and Messrs. 
P L. Banerji and S.C. Das and P. L. Khat- 
try, for the Opposite Party. 

Judgment.—This Civil Revision No. 165 
of 1932 has been referred to a Full 
Bench by two learned Judges of this Court, 
because they found some difficulty in 
agreeing with two earlier decisions of this 
Court, namely, Imdad Ali Khan v. The 
Collector of Farrukhabad (1) and The Crown 
Brewery, Mussoorie v. The Collector of 
Dehra Dun (2). 

The facts, so far-as they are material at 
this stage of the case, are these. The Local 
Government decided to acquire a piece of 
‘land, which was described in the Notifica- 
tion as situate in District Cawnpore, 
pargana Cawnpore, village Civil Lines, 
area 2 acres and odd with buildings thereon 
for purposes of extending the G. N.K. 
School, Cawnpore. Inthe Notification, in 
the Remark Column the following was 
stated:— 


“The land required is Nuzul land occupied by 
buildings owned by a private person.” 


The applicants before us, who owned the 
buildings situated on the land, claimed to 
be the proprietors ofthe land, ‘and in the 
alternative, to be its permanent lessees if 
it was found that the site wasstill the 
property of the Government. The Collector 
decided that the Jand belonged to the 
Government; thal the applicants’ interests 
in thesite were limited to those of a tenant 
at will and that they were entitled to com- 
pensation only for the buildings that stood 
on the land. The applicants, being 
dissatisied with this decision of the 
Collector, asked for a reference under s. 18 
of the Land Acquisition Act, 1894. The 
case was heard at length in the Court below. 
It was argued there on behalf of the Secre- 
tary of State, that the District Judge had no 
jurisdiction to decide whether the site 
belonged to the Secretary of State or not. 

The learned District Judge accepted 
this argument and said i in his judgment as 


follows:— | 

“The amount of compensation to be awarded to 
the plaintiffs in this case depends entirely on the 
nature of their interest in the land in dispute, but 
asl cannot decide the nature of their interest, I 
cannot entertain the reference about ne amount of 
compensation also, . - š a 
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reasone given above, it is ordered that the 
The plaintifs 
the Oivil 


For 

record be sent back to the Collector. 
should establish their rights in 
Court.” 
_ Being dissatisfied with this order of the 
learned District Judge dated February 18, 
1932, the applicants have filed this re- 
vision. 

A preliminary objection is taken on 
behalf of the Secretarv of State for India in 
Council that the revision isnot maintain- 
able. The argument is twofold. One is 
that the learned District Judge acting 
under the Land Acquisition Act was acting 
as a persona designata and not asa “Court” 
and the second argument is that assum- 
ing that the District Judge was a Court, 


‘he did not act with material irregularity 


or illegally nor did he fail to exercise 
jurisdiction vested inhim inasmuch ashe 
followed two rulings of this Court. 

As regards the first point, there can be 
no doubt that the learned District Judge 
was acting judicia'ly. He was acting asa 
‘Court’ as defined ins. 3 of the Land 
Acquisition Act. A Court is defined as 
follows:— 

“The expression “Court” means a principal Civil 
Court of original jurisdiction, unless the Local 


Government has appointed (as it is hereby empowered 
_to do) a special Judicial Officer within any specified 


local limits to perform thefunctions of the Court 
under this Act ” 

In this particular case it was the District 
J udge who performed the functions of 
the “Court” within the meaning of the Land 
Acquisition Act. But the argument is that 
instead ofthe District Judge it was open 
“to the Local Government to appoint any 
o'her officer. The argument further is that 
if any executive Officer had been soap- 
pointed, he could nət have been described 
as a Court. This argument however, 
overlooks the fact thatthe Officer to be 
appointed a “Court” must be a judicial 
Officer and not an executive Officer. The 
idea in defining the word ‘‘Court” is 
clear. The Court must be presided over 
by a judicial offcer. Itisnot difficult to 
see why this idea should have prevailed 
in defining the word “Court”. Impor- 
tant questions of law, such as status of 
parties, questions of Hindu and Muham- 
madan Law, limitation and similar diffi- 
cult questions may arise in determining 
the rights ofthe parties and it was 
necessary that the duty, whichis very often 
an onerous one, should be entrusted to 
a judicial officer. An appeal is permitted 
from the “award” ofthe “Court? to the 
High Court and a further appeal is per- 
mitted to His Majesty in Council: vide s, 54 
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ofthe Act. In this view the officer, who 
gave thedecision impeached, -must be 
treated to have been a ‘Court’, as indeed 
heis called by the Act itself and not 
merely. a persona designata. 

. Now the question is whether the Court, 
is defined inthe Land Acquisition Act of 
894, is a Court subordinate to the High 
jourt. We have to find this out because 
. 115 of the Civil Procedure Code gives 
urisdiction tothe High Court to revise 
nly an order of a Court subordinate to ib. 
The fact, thatan appeal is allowed from 
m award ofthe Court constituted under 
he Land Acquisition Act, is, in our opinion, 
conclusive of the fact ihat the ‘‘Court” is 
ubordinate to the High Court. The 
Yourt, under the Land Acquisition Act 
ollows all the rules laid down in the Civil 
?rocedure Code for the guidance of an 
rdinary Court and further an appeal 
s allowed from ifs award to the High 
Sourt. These two facts indicate that the 
Jourt is subordinate to the High 
ourt. l 

No authority has been cited before us in 
ipport of the argument that the Court 
nderthe Land Acquisition Act is not 


ibordinate to the High Court and that. 


orevision is entertainable aga'nst its 
rders, On the other hand, the few cases 
lab are available appear to have held 
)the contrary. As far back as in the year 
875 the High Court of Calcutta had. to 
onsider, whether ` a Court -established 
nder Act X. of 1870 (Land Acquisition Act 
rhich has been superseded by ActI of 
891) was or was not a Court subject to the 
uperintendence of the Calcutta High 
rourt. The fact, that an appeal lay to the 
ligh Court from the award of that Court, 
ras held to be an indication that the Court 
ras subject to the superintendence of 
he High Court. In Secretary of Sate for 
ndia in Council v. The Salt Company 
Subbia Pandaram & Co., (8), the High Court 
xercised revisional jurisdiction under 

. 622 of the Code of Civil Procedure cf 
882. The fact that no cases which may 
ave decided to the contrary have been 
rought tO our notice, indicates that the 
evisional powers of the High Court have 
‘ever been questioned. 

Before leaving this point we may quote 
he case of Bala Krishna Udayar v. Vasu- 


eva Aiyar (9) decided by the Privy Coun- 
| (8) 17 M 37), 


(9) 40 lad Cas 650; 40 M 793; 15 AL J 645; 2P, 


r W-J01; 33 ML J-69; 26 OL 3-143; 19 Bom. LR 
15; (1917) M W N 628; 6 L W 501; 930 W N50; 11 
sur, I TAB 441A 261 (P O). 
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cil under the Religious Endowments 
Act. The Religious Endowments Act (XK 


of 1863) uses the words “Civil Court” and 
describes them as meaning the principal 
Court of original civil jurisdiction. A. 
District J udge “exercised jurisdiction under 
s.10 of the “Religious Endowments Act. 
A revision was entertained by the High 
Court against his orders. The matter 
was taken before their Lordships of the 
Privy Council and it was contended that 
no revision lay to the High Court. It 
was specifically . held by their Lordships 
that the High Court had jurisdiction under 
s. 115 of the Civil Procedure Code of 1902. 
Their Lordships further pointed out 
that in making the order, the District 
Court was acting in a judicial capacity 
asa Court of lew, andnot merely in: 
an administrative capacity. We have al- 
ready pointed out that the Court constitut- 
ed under the Land Acquisition Act is 
either the District Court or a judicial officer 
exercising the functions of a Court under 
the Land Acquisition Act. In each case 
the Court is acting in a judicial capacity 
and not in an administrative capa- 
city. 

In Mukammad Abdul Wahid Khan v. 
Radhakishun (10), the question arose 
viz., Where a District Judge exercises jnris- 
diction under the Charitable m Religious 
Trusts Act (XIV of 1920), ie whether 
a. revision by this High Ga compet- 
ent, Following the Privy Council case 
just quoted, a Division Bench of this 
Court of which one of us was amember, 
held that a revision was maintain- 
able. 

For the reasons given above, we are 
of opinion that an application in revis- 
ion would lie. 

The next question is whether the fact. 
that the District Judge followed two 
decisions of this Court should bar us from 
entertaining the revision. -Reliance has 
been placed on the Full Bench case of 
Yad kam v. Sundar Singh (11). That was. 
a case in which following a previous. 
ruling of this Court, a Subordinate Court 
held that the: person who had applied for 
setting aside a sale held in execution. of a 
decree, was not entitled to make the ap-. 
plication. It was held by the Ful Bench. 
thatthe Court below in following the rul- 
ings. of the High Court acted in a way-in 

(10) 121 Ind. Cas. 267; (1929) AL J 911; ATR 1929 
All 881; Ind. Rul. (1930)-A11. 139; 51 A 957. 


111) 74 Ind Cas. ,778;. 45 .A 425; Si ALJ $13; A 
I È 1923 All, 392 (F B}, `. 
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which it should have acted, and therefore, 
no revision was maintainable. Piggot, J., 
is reported to have said as follows:— 

“i cannot reconcile it with my judicial conscience 
tohold that in thus fulfilling an obligation incum- 
bent uronhim as a judicial officer the learned 
Subordinate Judge was acting illegally, or with 
material irregularity or going outside the jurisdia- 
tion conferred upon him by e, J04 read with 
O. XLI!I of the Code of Civil Procedure." 


There, no question arose as to whether 
the Court had or had not jurisdiction in the 
matter hefore it. The only question for 
decision was whether the Court acted 
illegally or with material irregularity. 
In following a previous decision of this 
Court, the Court did not act either illeg- 
ally or with material irregularity. There 
was no question of failure to exercise 
jurisdiction vested in the Court. It was 
conceded that the Court wasrightly seized 
of the case. In the present case, however, 
the District Judge had distinctly declined 
to exercise jurisdiction, being of opinion 
that he is precluded from hearing the case. 
He says; — 

“but as I cannot decide the nature of their 
interest, | cannot entertain the reference about the 
amount of compensation aleo ` 
We are, therefore, of opinion that the 
second ‘argument also as regards want of 
revisional jurisdiction in the High Court is 
not sound. 


On the merits we are of opinion 
that the learned judge was wrong in 
the decision at which. he arrived. 


From an examination of the several 
sections to be just noticed ofthe Land 
Acquisition Act it appears to us that 
the Act provides a complete machinery 
for decision of all questions of title 
and interest that may arise in the 
course of the acquisition. If that be the 
case, there is no reason why where a 
title to land is claimed on behalf of the 
recretary of State, that question should 
not be decided by the Court exercising 
functions under that Act. 

Section 4 of the Land Acquisition Act 
states that where the Local Goverment 
considers that any particular land js 
needed or is likely to be needed for any 
public purpose, it shall issue a notification 
to that effect. This notification is meant 
for a preliminary inquuy as to the fitness 
of the land forthe purpose for which it may 
be needed. Hi 

Then, when the Local Government 
decides that it should acquire that land 
orany other land, itshall issue a notifica- 
tion. Afterthe notification, the Collector 
is called upon bys. 9 of the Act to cause 
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public notice to be given of the intent 
of the Government and calling on pers 
interested to claim compensation. l 

By s. Il the Collector is called upon 
fix adate for an inquiry and then to p 
ceed to enquire inte the objections 
any, of any person interested. Then 
g. 12 the Collector is to make an awa 
By s. {8 any person dissatisfied with — 
award may call upon the Collector 
make a reference to the “Court.” 1 
Collector thereupon makes a reference 
the Court and after service of notice’ 
Court proceeds to determine the points 
issue, | 

By £. 21, the scope of the inquiry is 
be restricted to aconsideration of | 
interests of the persons affected by | 
objection. 

By s. 22 the proceeding is to take ple 
in open court, and all persons interest 
are cntitled to havethe services of perso: 
who are entitled t practise in the Ci 
Courts of the province., . l 

Then under s. 26, the Couri is to ma 
an award whichis to be deemed to bi 
‘decree, and the statement of the groun 
of évery such award is to be regarded 
the meaning 
s.2of the Civil Procedure Code, J% 
The Court has jurisdiction to all 
cos:s. 

As we have already indicated, the awa 
of the Court which is to be regarded 
a decree is open to appeal to the Hi; 
Court,-and the decision of the High Co 
is agait sabject to appeal to His Majes 
in Council. a 

A survey oi -the provisions of the La 
Acquisition Act shows that a comple 
machinery has been provided for determin 
tion of all questions of title and amou 
of compensation that may arise in t 
course of the acquisition. 

Now the question is: is: there anythi: 
in the Land Acquisition Act which giv 
apy indication of ihe view of t 
Legislature that where the Secretary 
State claims an interest in any land, t. 
“Court is to stay its hand and refuse 
decide the question of title as it is othe 
wise empowered to do under e. 26 oft 
Land Acquisition Act ? 

The learned Counsel appearing for 4] 
Secretary of State has not been able to |: 
his finger on any section of the Act as givii 
an indication in support of the argumer 
He merely took. his stand on the.t 
decisions of this Court quoted in an earli 
part of this judgment. Witb al] yespe 
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the decisions do not proceed on a cor- 
rect consideration of the provisions of the 
Land Acquisition Act. The earlier deci- 
sion is based on the view that where the 
Secretary of State isa party, the machinery 
provided is not applicable because s. 15 
of the Act of 1870 contemplated a dispute 
between paries other than the Collector 
himself. The second case merejy follows 
“the earlier case, though the learned Judges 
professed their agreement to the view 
expressed in the earlier case. In a case 
decided by the late Court of the Judicial 
Commissioner of Oudh, Muhammad Wajeeh 
Mirza v.Secretary of State (3), the bench 
“ followed the Allahabad cases. The reasons 
given by the two learned Judges were 
not the same. It would be sufficient to 
say that the several sections of the Act 
were not considered there inthe way in 
which we have done. Mr. Lyle followed 
the Allahabad cases. Mr. Daniels felt seme 
difficulty on the question before him but 
ultimately accepted the view- taken inthe 
Allahabad cases. But, a3 we have said, 
none of the learned Judges examined the 
whole structure of the actas we have done, 
and with ulmost respect we differ from the 
opinicn expressed by them. 

On the other hand, numerous cases decid- 
ed by other High Courts have been cited 
to us in which it has been specifically 
held that the question of title of; the 
Secretary of State may be inquired into 
by the Court under the Land Acquisition 

ch. l 
“ Before we proceed to: 
cases, we may ..point out 


examine these 
that ene. case 


went up to the Privy Council, and although ` 


in ib the” question of the title of the 
Secretary of State. was raised and decided, 
-nobody thought of questioning ihe right 
of the Court constituted by „the Land 
Acquisition Act to entertain the refere- 
nee. This case is, the Secretary, Canton- 
ment Committee, Barracitpore (on behalf of 
the Secretary of State for India in Council) 
v. Satish Chandra Sen (6). In another case 
recently decided in this Court, Khushal 


Singh v. Secretary of State for India (6),. 


the question was decided whether title to 
minerals under.the upper soil lay in the 
Secretary of State or in the zamindar. 
No question of jurisdiction of the Court was 
ever raised. 

“In the case of the Government of Bom 
bay v. Ysuf Ali Salebhai (4), the question 
of want of jurisdiction was .raised and 
was decided against the: 
tion: Te bead-note. does not bring this out 

Í 
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clearly, In _ a later case, namely 
Mangal Das Girdhar Das Parekh v. The 


Assistant Collector of Prantij Prant, Ahmed- 
bad (5)it was decided that it wascompetent 
to the Court to adjudicate on any ques- 
tion of titlé to the land acquired as þe- 
tween the ‘claimant and the Government. 
In Bijoy . Kumar Addy v. Secretary of 
State for India in Council, 39 Ind. Cas. -889 
(12) it was held that the question of 
title between the Government on the one 
hand and the claimant on the other must 
be decided. In Jogesh Chandra Roy v. The 
Secretary of State for India in Council (13) 
43 Ind. Oas. 702, it appears that the 
Oollector held that the claimant had no 
title to the site and his. interests were 
confined to the structure on the land and 
the trees growing thereon. Thereupon, 
the claimant filed a suit in an ordinary 
civil Court to obtain a declaration of 
his title to the site. The High Court 
cf Calcutta held that the.suit was not 
maintainable and that the only remedy 
of the person whose property was being 
acquired under the Land Acquisition 
Act and who was dissatisfied with the 
award of the Collector was by asking 
the Collector to make a reference under 
s. 18 of the Act. In Dasarath Sahu v. The 
Secretary of State for India in Council 35 
Ind. Cas. 97 (15), the Patna High 
Court held that the term “land” ins. 3 
(a) of the Land Acquisition Act included 
things attached to the earth and the Act 


“did not contemplate the acquisition of 


only things attached to the land without 
the land itself. In the case before the 
Patna High Court an attempt had been 
made to acquire things standing onthe 
land spart from the land itself, and the 
High Court held that the proceedings 
were without jurisdiction. On behalf of 
the Secretary of State it has been argu- 
ed that in this particular case what was 
sought to be acquired wasnot the site, 
namely, the land, but only the buildings 
thereon.: In. our opinion, this argument 
is not correct. Firstly, it would not be 
open to the’ Local Government to acquire 
anything apart from the land; secondly 
as’ a matter of ach, the notification 
indicates that what was sought to be 
acquired was- land. We have quoted the 
notification and we-may point out that 
the word “land” clearly: appears on the 
face of it. Che’ notification begins with 
(12) 39 Ind. Oas. 889; 25 OL J 476, 


(13) 48 Ind, Cas. 702; 29 OL J 53, - 
(15) 35 Ind, Oag 97, i 
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these words “The land designated Lelow,” 
and under this notification appears a 
Specification of the land. 

If we look at ss.4 and6 of the Land 
Acquisition Act, we find that what Is to 
be acquired is Jand and nothing apart 
from the land. If the argument of the 
learned Counsel for the Secretary of State’ 
were correct, the opinion of the officers 
of the Secretary of State that a certain 
site belonged to the Secretary of State. 
would be conclusive for the purpose of the 
Land Acquisition Act. It is always open 
to the Secretary of “State to declare in the 
notification that the Secretary of State 
claimed the land as nazul, and this is 
what has been done in this case. Persons, 
who are interested in disputing the title 
of the Government to the land, would be 
entitled to raise objections before the 
Collector and then before the District 
Judge and to have’ a determination of 
the question of title on the evidence. 

The result is that we accept this appli- 
cation in revision, set aside the order of 
the learned District Judge by . which he 
declined to entertain the reference and re- 
turned ihe papers to the Collector and 
direct him io send for the papers from 
the Collector and to proceed to determiné 
the case from the stage at which he 
declined’ to accept the reference. The 
applicants will have their costs in this 
Court. The costs incurred in the Court 
below will abide the result. 

N. l | Application accepted. 


er 
ko a 





ALLAHABAD HiGH COURT 

Civil Revision No. 264 of 1933 
January 3, 1934 

SULAIMAN, C. J. AND MUKERJI, J. 

Tun SECRETARY or STATE ror INDIA 
— DEFENDANT—APPLICANT 

' Versus : 
_ Musammat SON KALI- PLAINTISP — 
OPPOSITE PARTY. 

Civil Procedure Code Act V of 1108), O. XLIV, r. 1 
.-Applicaiion to appeal as pauper—Procedure-— 
Notice issued to respondent — Whether precludes 
Court from considering the quesiton again. 

When an application for permission to appeal as 
a pauper is made, the Court has first to consider 
whether prima facie there is any ground for the 


rejection of the application. ` If the application is- 


rejected, the whole matter ends there. If it is not 


rejected, a notice isto go tothe Government :Pleader. 


and the respondent and when they appear, the Court 
hasto decide on hearing them whether the ap- 
plicant is in a position to pay the court-fee ‘and. 
further whether the decree is one whioh is contrary 
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to law or to some usage having the force of law or 
is otherwise erroneous or unjust. The fact that the 
Court has allowed notice to issue to the respondent 
will not preclude it from considering the question 
again. llubraji v. Balkaram Singh (l', dissented 
from. Tilak Vakto'v. Akhil Ktshore (2), relied on. 
Basant Kuar v Chandu Lal 3), referred to, 


- C.R. from a decision of the Subordinate 
Judge, Jaunpur, dated November 30, 1932.. 

Mr. Muhanmad Ismail, (Government 
Advocate), for the Applicant. 


Judgment.—This is a Civil Revision 
under s. 115-of the Civil Procedure Code 
which has arisen in the following circum- 
stances '— - s 
“The réspondent, who is unfortunately 
unrepresented before us, brought a suit in 
forma pauperis in the-Court of the Munsif 
of Jaunpur for certain reliefs. She having 
failed there, filed an appeal before the 
learned -Subordiniu‘e Judge of Jaunpur. 
Tre learned Sukordinate Judge thought 
that the appeal was not liable tó be rejected 
under the proviso to r.l of O. XLIV. of the 
C.vil Procedure Code and being of that 
cpinion ordered notice to issue to the Gov- 
ernment P,eader and to the :espondenr: 
When, however, the Government’ Pieader 
appeared, he wanted to contend that the 
appeal was liable to be rejected in view of 
the proviso tor. 1 of O. XLIV. The learn- 
ed Subordinate Judge thought that the fact: 
that he had allowed -notice to issue pre-: 


- cluded him from considering the question: 


again. Accordingly -hs passed following 
order :— ; . 

“The application to appeal as” pauper is allowed 
aud-notice should be issued to the respondents in 
accordance with law,” 


' The. learned’ Government Advocate has 
filed this revision on behalf of the Sécre- 
tary of State for India in Council. By an 
oversight evidently of the office of the learn- 
ed Government Advocate the heading of 
ihe application contains the words “through 
Phunan Singh..:...... Defendant” in the case. 
The learned Government Advocate informs 
us that he filed therevision on behalf of the 
Secretary of State and not on behalf of the 
defendant. We have accordingly directed’ 
that the heading of the petition of revision 
may be amended... ~ 

There can be né doubt that an applica- 
tion in revision is maintainable. There has’ 
been a case decided so far as the Govert- 
ment is concerned. By allowing the plaint- 
iff to appeal'as a paupér without hearing- 
the Government Pleader, the Court has 
decided, so far as the Secretary of State 
is concerned, that the Secretary of ~ State 
has no locus standi in opposing the presenta- 
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tion of thé appeal in forma pauperis, and no 
court-fee need be paid. 

On the merits we think that the revision 
should succeed. 

As we read O. XLIV,r. 1, it means this. 
When a person wants to appeal as a pauper, 
the first thing that he is to dois to present 
an application for that purpose. The Court 
has then to scrutinise the application as laid 
down inthe proviso to r. 1. Jt has to see 
whether the decree is contrary to law or to 
some usage: having the force of law or is 
other vise erroneous or unjust. Ifthe Court 
finds that the decree does not contravene 
any of these rules, then the Court must 
reject the application for permission to 
sue as a pauper. On the other hand, if the 
Court finds that prima facie there is no 
reason to reject the application, it is to 
issue notice tothe Government Pleader and 
also to the respondent to show cause why 
the application should not be granted. The 
Civil Procedure Code in Appendix G, Form 
No. 11 prescribes how the notice is to be 
worded. Itis true that r. 1 does notin 80 


many terms say that the Court is to issue . 


notice to the Government Pleader or to the 
respondent, but para. 1 of r. 1 has the fol- 
lowing words:— ‘ 

“ Subject in all matters .. ..... tothe provisions re- 
lating to suits by paupersin so'far as those provi- 
sions are applicable,” 

These words imply that so far as possible 
the procedure laid down in O. XXXIII of 
Sch. l of the Civil Procedure Code are to 
be followed. The Form No. llin Appendix G 
seems to confirm this view. In most cases 
issue of notice would be desirable even if 
il be not incumbent on the Court to issue 
it in ‘all cases. 

Wen- a notice has been issued, it isopen 
to the Government Pleader and also to the 
respondent to show not only that the appli- 
cant is not entitled owing to possession of 
sufficient property to appeal as a pauper, 
but they are also entitled to show that the 
decree appealed against is not contrary to 
law or tosome usage having the force of 
law or is not otherwise erroneous or unjust. 

The learned Judge of the Court below 
has followed a Single Judge decision of this 

Yourt in which it was held that after the 
Court has decided to issue notice to the 
Government Pleader and the respondent, 
it is no longer open to it to consider whe- 
ther the decree is contrary to law orto some 


usage having the force of law or is otherwise 


erroneous or unjust. 

The learned Government Advocate argues 
that this view of the learned Single Judge 
[which will be found reported as Hubraji v, 
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Balkaran Singh (1)], was based on certain 
rulings of the Patna High Court and that 
the Patna High Court itself by a Full 
Bench ruling has overruled the previous 
decisions. The Full Bench decision of the 
Patna High Court is Tilak Mahto v. Akhil 
Kishore (2). ; 

We have been taken through the three 
judgments of the three learned Judges who 
composed the Full Bench and we are of 
opinion that the pronouncements contain the 


. true exposition of the law. The view taken 


there is in substance what we have stated 
to be the correct view of the law, namely, 
ihe Court has first to consider on receipt of 
the application whether prima facie there 
is any ground for the rejection of the appli- 
cation. If the application is rejected, the 
whole matter ends there. Ifit is not reject- 
ed, a notice is to go to the Government 
Pleader and the respondent and when they 
appear the Court has to decide on hearing 
them whether the applicant is in a position 
to pay the court-fee and further whether 
the decree is one which is contrary to law 
or to-some usage having the force of law 
or is otherwise erroneous or unjust. 
The view taken by the Patna High 
Court is also the view taken by the learned 
Chief Justice of the Lahore High Court in 
Basant Kuar v. Chandulal (8). - 

This being our view, the order of the 
learned Subordinate Judge allowing the 
opposite party, Musammat Sonkali to appeal 
as a pauper, dated November 380, 1932, 
should be set aside. We accordingly set 
aside that order and send back the case to 
the learned Subordinate Judge at Jaunpur 
and direct him to hear the respondent if he 
appears and the Government Pleader and 
after hearing them to pass such orders as 
may be in accordance withlaw. We make 
no order as to costs. 

N. Order accordingly. 


(1) 143 Ind, Oas. 321; AI R 1933 All. 11; 54 A 394; 


Ind. Rul (1933) All. 228. 
(2) 132 Ind, Cas, 334; 10 Pat 606; 12PLT 158; 
Ai R1931 Pat, 183. Ind. Rul. (1931) Pat. 28: 


(F B). ; 
(3) 114 Ind. Oas. 325; AIR 1929 Lah, 514. 
ALLAHABAD HIGH COURT 
First Civil Appeal No. 293 of 1930 
October 24, 1933 


< RAOHHPAL SINGH AND NIAMATULLAH, JJ. 


RAM KUMAR DUBE ANDOTHERS 
— DEFENDANTS - APPELLANTS 
versus l 
Musammat BHAGWANTA— PLAINTIF — 
RESPONDENT 


Hindu Law —Mainfenance — Widow becoming 
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unchaste and subsequently reforming herself—Right 


to starving allowance, 
_ A Hindu widow who becomes unchaste but sub- 
sequently reforms herself is entitled to what is 
called starving allowance from the persons who are 
in possession ofthe estate which was jointly held 
by them and the deceased husband of the ‘widow. 
Bhikubai v. Hariba (1), Parani Ramaya v. Maha- 
devi (2) and Sathyabhama v. Kesavacharya (7), 
followed; Valu v Ganga (3) and Vishnu Shambog v. 
Mangamma (4), distinguished. 

Some observations of Mitter, J, in Kerry Kolitany 
v. Mooneeram Kolita (5), dissented from, 


F. O. A. from the decision of the Addi- 


tional Subordinate Judge, Gorakhpur, dated 
March 12, 1930. 


Mr. N. Upadhya, for the Appellants. 

Messrs. Harnandan Prasad, Shiva Prasad 
Sinha, Sankar Saran, A. P. Pandey and 
H. C. Mukerji, for the Respondent. 


Rachhpal Singh, J.—This is a defend- 
ants appeal arising out of a suit for 
recovery of maintenance allowance. 

The plaintiff Musammat Bhagwanta is 
the widow of one Hazari Lal, who died 
as a member of à joint family consisting 
of himself and the defendants. In 1906 
Musammat Bhagwanta instituted a suit 
against the defendants for her maintena- 
nce, but if was dismissed because the 
Court found that she had been leading an 
unchaste life. The plaintiff again filed 
a fresh suit for the recovery of maintena- 
nce allowance in 1929 which has given 
rise to thisappeal. She alleged that since 
the decision of the former suit by the 
Appellate Court she had been leading a 
chaste and pure life and was, therefore, 
entitled to get maintenance from the 
defendants. She claimed the same at the 
rate of Re. 60 permensem. The defend- 
ants resisted the claim on the grounds 
that the plaintiff had all along been leading 
an immoral life and was not, therefore, 
entitled to any maintenance, that the suit 
was barred by the rule of res judicata 
and that it was also not within limitation. 
The learned Subordinate Judge held that 
the plaintiff had been leading a chaste life 
and was, therefore, entitled to a bare 
maintenance from the defendants, which 
he awarded at the rate of Rs. 15 monthly. 
The defendants have preferred this appeal 
against the decree of the Court below. The 
plaintiff has also filed cross-objections con- 
tending that the rate at which mainten. 
ance has been awarded to her is very 
low. 

The plaintiff is now about 60 years of 
age, The learned Subordinate Judge has 
found that at least for the last 22 or 23 
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years the plaint'ff has been leading a 
chaste life and has been living in the 
house of her brother and’ nephew. This 
finding of the Court below was not challeng- 
ed before us by the learned Councel for 
the defendanis appellants. 

The only question which has been argued 
before us by tke Jesarned Coun-el for the 
appellants was that under the Hindu Law 
a widow who had become unchaste once 
could not get maintenance allowance from 
the other members of the joint family, 
even if she reformed. I proceed to @onsider 
this question. 

The learned Counsel for the appellants 
had to admit at the very outset that some 
of the recent decisions of Bcmbay and 
Madras High Courts were against the 
contention raisec by him. Thee is, how- 
ever, no decision of this Court bearing 
on the point. He has contended before us - 
that the Bombay and Madras decisions are 
not in consonance with the texts of Hindu 
Law and has asked us to hold that on a 
true interpretation of the texts, a Hindu 
widow who once becomes unchaste loses 
her right of maintenance even after her 
reformation. He relies on the following 
text of Narada which is referred to in 
Chap. II, s. 2,p.7 of the Mitakshara: 

“Among brothers, if any one dies without issue, 
or enters a religious order, let the rest of the 
brothers divide his property, excepting the sti dhan 
(of the widow). They should make provisions for 
the maintenuncsa of bis wives till their death, provid- 
ed they preserve unsullied the bed of their lord. 


They may, however, cut it off, in case of those 
who behave otherwise.” 


This text is an. authority for the pro- 
position that the right of a widow to get 
maintenance is dependant upon her leading 
a chaste life. It is now a fairly well- 
eettled proposition that a widow loses 
her right to the ordinary rate of maintena- 
nce if she is leading an impure life; but 
it is still a debatable question whether 
such a widow isnot entitled ever to a bare 
or, what is called, . “starving maintenance 
allowance.” But the question which we 
are asked to decide in this case is somewhat 
different. It is whether a widow who has 
gone astray once can claim starving 
allowance after she has given up leading 
an immoral life. It appears to me that 
the old texts of Hindu Law are silent on 
this point. The learned Counsel for the 
appellant was unable to cite any text 
having a direct bearing on the point in 
issue before us. 

It, however, appears that according to 
geome of the texts an unchaste woman 
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would be entitled to a starving maintena- 
nce allowance. Verse 7J in the Achara 
Adhyaya in the chapter relating to 
“Marriage,” with Vijnanesvara’s comment- 
ary thereon, is translated as follows by 
Srisa Chandra Vidyarnava in his transla- 
tion of the Achara Adhyaya at p. 136:— 

“The author now describes how unchaste women 

are to be treated. 
Yajnavalkya 

LXX The unchaste wife should be deprived of 
authority,should be unadorned, allowed food barely 
sufficient to sustain her body, rebuked, and let to 
sleep on low bed, and thus -allowed to dwell—70, 

Mitakshara. 

She who-commits adultery, ‘should be deprived 
of authority’ i. e., the control over servants and the 
management of the household, etc., ‘should be 
taken away. She should be kept ‘unadorned,’ 2 e. 
without collyrium, ointments, white cloth or orna- 
ments; ‘with food enough to maintain her body’ and 
sustain her life merely, and ‘rebuked’ with censure, 
etc., and ‘sleeping on low bed, on the ground and 
‘allowed to dwell’, only in his own house This 
should be done to produce repentance and not 
purification.” 

The learned Counsel for the appellant 
has, however, argued before us that the 


Hindu Law texts relating to starving 


maintenance allowance referred only toa 
degraded wife and not a widow who has 
been leading an -unchaste life. About 
this argument it may be said that it was 
not accepted by the Bombay High 
Court. In Bhikubat v. Hariba (1), 
the learned Judges deciding that case 
expressed an opinion that passages about 
starving allowance referred generally to 
women and were not confined to wives. 
The same view has been expressed by 
Sarvadhikari in his ‘‘Principles of the 
Hindu Law of Inheritance” 2nd Edn., 
p. 789, where on the authority of ERaghu- 
nandan hesays that: 

“in the text of Katyayana‘let the childless widow 
preserve unsullied etc.;' and in the first half of the 
next text of the same sage, viz, ‘the wife who is 
chaste takes the wealth of her husband,’ the word 
wife is illustrative.” 

In Parami Ramaya v: Mahadevi, (2), 
Chandavarkar, J., an eminent authority 
on Hindu Law expressed the view 
that, according to the Hindu Law texts an 
unchaste wife was entitled to a starving 
maintenance, 

It is not necessary, in my opinion, to 
consider various texts .bearing on the 
subject as they are not pertinent io the 
point in issue before us, which is whe- 
ther an unchasle widow who has reformed 
is entitled toclaim starving maintenance 
or not. 


(1) $4 Ind, Oas. 665; 49 B 459; AI R 1925 Bom. 


3; 27 Bom. LR 13. ° 
(2) 5 Ind. Gas, 960; 34 B 278; 12 Bom. LR 195, 
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Let us consider the case law on the 
subject. The first ruling on which reliance 
has been placed by the learned Counsel 
for“ the appellants is Valu v. Ganga 
(3). It was held that an unchaste 
widow was entitled not even to a bare 
maintenance, except perhaps from her son, 
The second ruling cited by the learned 
Counsel for the appellants is Vishnu 
Skambog v. Mangamma (4). A similar view 
was expressed in this ruling and it was 
said that 
“a decree obtained by a Hindu widow declaring 
her right to maintenance is liable to be set aside 
or suspended in its operation on proof of sub- 
ae unchastity given by her husband's rela- 
ives. 

In regard to these two cases, I am of 
opinion that they do not help us in 
determining the point in issue. Both of 
them deal with the case of a widow who 


is unchaste and do not refer to 
the case of a widow who has reform- 
ed. The learned Counsel for the ap- 


pellants next relied on some observa- 
tions made by Mitter, J., in the well-known 
ruling of Kery Kolitany v. Moneeram 
Kolita (5). The observations on which the 
learned Counsel relied are to be found on 
pp. 21 and 22%. At one place Mitter, J. 


observed as follows: 

“Tt is the chaste widow, and the chaste widow 
alone, who is allowed to inherit the estate of her 
deceased husband and she is expressly told to 
use that estate solely and exclusively for his 
spiritual welfare, subject to the condition of 
‘preserving his bed unsullied, once unchaste, 
she must remain unchaste for ever, and, there- 
fore, for ever incompetent to satisfy the condition 
upon which her title depends. Indeed, if expiation 
can bar the forfeiture, it can bar the disinherison also; 
but thereisno authority whatever to support either 
of these propositions " 


At another place at page 22* the learned 


Judge remarked: 

“The widow having, by reason of her unchastity, 
once become incompetent to use the estate of her 
deceased husband, her right to use that estate ceases; 
and as, according to a well-known principle of 
Hindu Law, property can never remain in abeyance, 
the estate must immediately vest inthe nearest heir 
of her husband, and having once gone there, no sub- 
sequent expiation on her part can bring it back to 
It has been said that, according to the Hindu 
Law, an estate once vested cannot afterwards be 
divested. But not only is this rule not without ex- 
ceptions, but its application must necessarily depend 
upon the nature of the estate in question. But the 
case ofthe widow standsupon a quite a different 
footing. Her estate isone,as we have already shown; 
essentially in the nature of a trust estate, for she 
can use it only for particular purpose, and for no 
other; and ifsbe has, by her own conduct, rendered 


(3)7 BBL 
(4) 9B 108 
(5)13B LR 1:19 W R 367. 


* Pages of 13 B L R—[Ed,] 


kaka aana ana a Sa. JAAN aa = 
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herself totally incapable of using it for that pur- 
. Pose, the divesting must follow as a necessary con- 
sequence, 

{t may be stated that the view expressed 
by the learned Judge was not accepted by 
"2 Full Bench ofthe Caleutta High Court as 

will be seen by a perusal of the case, The 
question before the Full Bench which con- 
sisted of ten learned Judges was whe'her 
under the Hindu Law a widow who had once 
-inherited the estate of her husband was 
liable to forfeit the estate by reason of her 
subsequent unchastity. The viewtaken by 
the majorily of the Bench was that subse- 
quent unchastity did not divest the estate 
which had already vested in the widow, and 
the contrary view expressed by Mitter, J., was 
not accepted. Theview expressed by the 
learned Judge that a widow once unchaste 
must remain unchaste for ever, even if there 
be expiation, does not, I may say with great 
respect, appeal to me. It appears to be 
opposed to someof the texts of the Hindu 
Law. Yajnavalkya says: 

“A woman guilty of unchastity shall be deprived 
of her position and possessions, shall wear dirty 


clothes, shall live upon starving maintenance, shall 
be humiliated and made to sleep on bare ground.” 


(See Golapchandra Sarkar  Sastri’s 
Hindu Law, 1933 Edn. page 664.) Apar- 
“arka, Anandashrama Series Vol. I, 

p. 98, puts the law as follows: ; 

‘She who has performed expiatory rites becomes 
fit for conjugal and social associations.” 

Manu (verse. 72 Mitakshara-Moghe’s 
edition page 18) says:— 

“A wife who has become purified after degradation 
Bhall not be censured.” ; 

It is, therefore, clear to me that the rul- 
ings cited by tne learned Counsel for the 
appellants donot support his contention. 
As pointed out by me the rulings reported 
in Valu v. Ganga (3) and Vishnu Shambog 
v. Mangamma (4) related.to the case of a 
widow whodid not reform. 

Coming to the cases which are opposed to 
the contention raised by the learned Coun- 
sel for the appellants we find that the first 
is Honamma v. Timannabhat (6). In that 
case it was held that: 

“A Hindu widow was entitled to bare or starving 


maintenance and was not to be deprived of it by 
the fact that she had since become unchaste." 


The view expressed inthis case that an 
unchaste widow in spite of. her unchastity 
was entitled toa bare allowance was dis- 
sented from by thetworulings reported in 
Valu v. Ganga (3) and Vishnu Shambog v. 
Mangamma (4) to which reference has been 
made above. Now for the purposes of the 
case before us it is unnecessary to enter 
_ nto this controversy. We are not consider- 
(6; 1 B 559, 
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ing the case cf a Hindu widow claiming om 
bare maintenance though she is unchaste, 

but what wehave to decide is whether o» 
reformed widow who has given up leading» 
an immcral] life is entitled toa bare main: 

tenance. This guesli n wasconsidcred by 

Chandavarkar, J., in Parami Ramaya_ vY. 

Mahadevi (2) and he expressed the view 

that a Hindu wife could not be absolutely 

abandoned by her husband if she was lead- 

ing anunchaste life. He was to provide 

her with foud and raiments just sufficient to 
support life; shewas entitled to noother 

right; but if sbe ever repented, returned to 

purity and performed expiatory rites she 

would become entitled to all conjugal and 

social rights. The question which we have 

to decide came up for decision before the 

Madras High Courtin Sathyabhama v. h e- 

savacharya (7). A Bench of two learned 

Judges of that Court held that in asuit by 

a Hindu widow, who had been leading an 

unchaste life, but had reformed her ways at 

the time of the suit for maintenance was 

entitled to starving allowance. Seshagiri 

Aiyar, J., who delivered the judgment con- 

tidered the various texts of the Hindu Law 

onthe subject and came to the conclusion’ 
that there was nodirect authcrity upon the 

question. In his opinion ihe text of Manu 

in Chap. 11, s. 189 applied to all women 

entitled to maintenance. He held that 

under that textif a woman became unchaste 

she was entitled to a starving allowance. 

It was argued in that case thatthe above 

verses only apply tothe case of a woman 

who had committed sins other than immo- 

rality. In repelling this argument the 

learned Judge made the following observa- 

tions:—- . 

“o. .. but the concluding portion of the com- 
mentary of Vijneswara on the Smrithi makes it 
clear that the two verses are intended to cover cases of 
unchaste women The commentary is this: “To 
those women, who have suffered degradation (from 
caste) and for whom the rite of presenting (dis- 
connecting) water libations, ete., have been per- 
formed, accommodation, that is), a small cottage built 
of straws and leaves should be given in the proxi- 
mity of the main (building) houses. Similarly 
food that isjust sufficient for the maintenance of 
life and also raiment of a low description along with 
the (protection) of preventing her from being enjoyed 


again by another man should be given’. ‘lhis last 
sentence makes it clear beyond doubt that 
the commentator . had in mind the case 
of a fallen woman. The text and the com- 


mentary, it is conceded, apply to all women alike whe- 
ther they be wives, widows of co-parceners or 
mothers. . Therefore, according to Manu and 
Yagnavalkya, women who have gone wrong should 
be given some maintenance. The punishment -for 
their unchastity is that they lose their right to 

(7) 29 Ind, Qag., 397; 59 M 658; 18 M -L T28; 29 
M LJ 82. 
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quoted which says that if a widow of a co-parcener 
Ee guilty of immorality, her maintenance should 

e resumed This statement is quoted and com- 
smented upon by all the -‘Smrithi writers (Mayukha 


s. 8, placitum 6; Smrithighandrika, Ghap, XI, a. 3t: 


«and Viramitrodaya, Ohap. JIT part I, s, 10). But 
in none of these texts is there any provision for 
<4 woman who had repented and was subsequently 
leading an honest lita. It-is not to be presume 
from the omission to provide for such a contingency 
that the resumption once made is to be irrevocable 
and that the fallen woman who had reformed’ is 
to be denied even a starving allowance.” 


This ruling is a clear authority for the 
proposition that a reformed widow, 1s, in 
any case, entitled to a starving main- 
tenance allowance. The question also 
came up for consideration in the ruling 
in Rama Nath v. Rajonimont Dasi (8), 
but the 
The learned Judges made the following 
observations in that case: 


- “We do not decide in this case what her rights: 


would be. if she were to give up her present way 
of living and begin to lead a moral life; we do not 
say that she would not, even in that case, be 
entitled to claim a starving maintenance. All that 
we gay now is, that under the existing state of 
things she is not entitled to maintenance of any 
sort." 
The latest ruling on the subject is 
reported in Bhikubat v. Hariba (1). The 
various texts of the Hindu Law bearing on 


the subject were considered by Shah, Actg. 


Chief Justice in a very well-considered: 


and elaborate judgment, and it was held 
that where a Hindu widow who had been 
unchaste wes proved to have given up the 
life of unchastity she was entitled to a 
bare maintenance. Kincaid, J., agreed 
with the view taken in the rulings re- 
ported in Sathyabhama v. Kesavacharya 
(7) and Parami Ramaya v. Mahadevi 


(2) and held that a Hindu widow who - 


becomes unchaste but subsequently re- 
forms herself is entitled to what is called 
starving allowance from the persons who 
are in possession of the estate which was 
jointly held by them and the deceased 
husband of the widow. I follow the view 
taken in these two rulings. ~ 

The learned Sabordinate Judge has found 
that the estate held by the defendants 
pays a land revenue of Rs. 3,500 yearly 
and he. has allowed the plaintiff a sum 
of Rs. 15 monthly as hare maintenance, 
In my opinion this amount is quite rea- 
sonable. I do not see any reason for 
increasing the allowance-to Rs. 60 per 
month as claimed by the plaintif in her 
cross-objections, foe = 

Niamatullah, J.—I concur. 

(8)17 O 674, 
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she ordinary rate of maintenance. As against these - 
rwo texts, the well-known text of Narada has been . 


point was left undetermined. 
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By the Court.--The appeal is dise 
missed with costs. The cross-objections 
of -the plaintif are also dismissed. 
Net: Appeal dismissed, 


ae 


_ ALLAHABAD HIGH COURT | 
Civil Revision Application No. 465 of 1932 
ae _ December 21, 1933 _ 

SULAIMAN, C. J., AND KING, J. 
LACHMAN KACCHI—APPLIOANT 
Versus 
Tun SECRETARY or STATE ror 

INDIA ın COUNCIL—Opprosite Party 

Limitation Act (IX of 1908', Sch. J, Art. 91— 
Money paid tv Receiver as part of purchase money 
of insolvent’s estate—Sale not sanctioned by Court — - 
Suit for refund of money — Cause of action, when arises 
--Failure of consideration—Misappropriation of 
amount by Recetver— Liability of estate. 

A ‘suit instituted bya person for refund of the 
amount paid by thim tothe Receiver as part 
of the purchase money of the insolvent’s estate, as the 
Insoivency Court did not sanction the sale, is 
governed by Art. 97, Limitation Act, the cause of 
action arising on failure of consideration which 
happened when the plaintiff did not get the property 
promised to him. 

Ohiter.—Where money is paid to the Receiver in 
insolvency as part of purchase-money of the property, 
the Receiver receives the amount asrepresenting the 
estate, that is to say, as a representative of all the 
creditors and the insolvent and if subsequent to the 
receipt of the amount he misappropriates it, there is 
no reason why the estate should not be made liable, 


C. R. A. against an order of the Judge, 
Small Cause Court, Agra, dated April 7, 
1932. B 

Mr. Akhtar Husain Khan, for the Ap 
plicant. ` 
“Mr. Muhammad Ismail, for (Government- 
Advocate), for the Oppcsite Party. 

Judgment.—-— This is a civil revision 
from a decree of the Court of Small Causes 
dismissing the plaintiff's claim. It appears 
that Mr. Baijal was appointed the Official 
Receiver of an Insolvent’s estate. On Feb- 
ruary Z4, 1926, the present plaintiff paid 
him Rs. 325 under a receipt signed by him 
as part of the purchase money of the estate 
of the. insolvent which Mr. Baijal promised 
to transfer to him subjest to the approval 
of the Insolvency Court. Apparently the 
Insolvency Court’ did not sanction the sale 
to the-present plaintiff and the property 
was sold in auction on September 5, 1927. 
The Receiver appears to have absconded. 
The plaintiff accordingly applied to the 
Insolvency Court on October 21, 1929; for 
a refund of the amount paid by him to the . 
Receiver.- This application was dismissed 
by the Courb on November 29, 1929, on 
which the present suit was instituted on 
May 16, 1931, both against the Secretary of 
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State through the Collector of Agra and the 
present Receiver who has succeeded to the 
office. 

The Court below has held that the present 
claim is barred by limitation and has 
dismissed the suit. - It has also expressed 
the opinion that the present Official Re- 
ceiver is not liable to make good the 
amount. 


It seems to us that the findings of the ` 


Court below are not clear on the question 
of liability. The present Official Receiver 
did not deny that the amount had been 
paid tothe ex-Receiver; nor did he deny 
that he was in possession of the assets of 
the insolvent. He merely pleaded the bar 
of limitation and absence of liability on 
his part. In revision, the plaintiff is not 
pressing his claim against the Secretary 
of State. We are therefore not called upon 
to express any opinion on the liability of 
the Secretary of State. 

It seems prima facie, that when money 
was paid to the ex-Receiver as part of the 
purchase money of the property, the Re- 
ceiver received the amount as representing 
the estate, that isto say, as a represent- 
ative of all the creditors and the insolvent, 
in such an event if subsequent to the 
receipt of the amount he misappropriated 
it, there is no reason why the plaintiff 
should suffer and why the estate should 
not be made liable. It is however not 
necessary to decide this point finally in 
this case, as, in our opinion itis clear that 
the present claim is barred by limitation. 

It is not the plaintif’ case that the 
contract was a completed one so as to en- 
title him to a decree for its specific per- 
formance. Indeed, he never brought any 
suit to enforce the contract. He merely 
applied to the Insolvency Court for return 
of the amount paid by him. The appro- 
priate Article which would apply to a case 
of this kind would Fe Art. 97 which fixes 
{hree years from the date of the failure 
of consideration when money is paid upon 
the existing consideration which afterwards 
fails. The consideration undoubtedly failed 
when the plaintiff did not get the property 
which had been promised to him. Even 
if we exclude the period of about a month 
taken up in the proceeding relating to the 
refund of the amount pending in the 
Insolvency Court, the present claim was 
more than three years after the expiry of 
the date when the property was sold to 
another person and after which it became 
impossible for the ex-Receiver to carry out 
his promise. The present suit having been 
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brought more than three years after the 
date when the consideration failed it is 
barred by time. 
The revision is accordingly dismissed. 
N. Revision dismissed. 





_ ALLAHASAD HIGH COURT 
Civil Revision Petition No. 551 of 1932 
January 2, 1934 
SULAIMAN, © J., AND MUKERJI, dJ., 
NANWAN AND ANOTHER— PLAINTIFFS 
—APPLICANTS 
VETSUs 
BISHEN LAL AND OTHERS —DEFEN DANTS— 
OprosiTE PARTY 

Agra Tenancy Act (III of 1926), s. 180, sub-s. (2) 
—Occupancy tenants dividing land for cultivation— 
One of them letting out part of his share— Lessee lett- 
ing out portion to plainitffs—Disiraint of crops in 
plaintiffs’ holding by zamindar— Suit for refund of 
amount realised—Whether cognizable only by Reve- 
nue Court 

By mutual consent three occupancy tenants divided 
the land for purposes of cultivation, One of them 
let out a portion of the land which fell to his 
share to another who sub-let a part of that por- 
tion to the plaintifs., The khata bag joint and 
the rent payable for the whole khata being in ar- 
rears, the zemindar distrained thecrops of the plot 
cultivated hy the plaintifs and realised the amount. 
The plaintifis sued to recover the amount realised 
from their crops in the Small Cause Court: 

Held, that the suit fell within the language of 
sub-s. (2) of s. 180, Agra Tenancy Act, inasmuch 
as the three occupancy tenants were defaulters and 
the zamindar was entitled to realise his rent out 
of the produce of any portion of the holding. It 
did not matter that it was only one of them that 
let out. the land to the landlord of the plaintiffs, 
The suit was therefore ertertainable only in the 
Revenue Oourt, 


CO. R. P. against the decree of the Small 
Cause Court Judge of Bulandshahr, dated 
August 13, 1932. 

Mr. Panna Lal, for the Applicants. 

Mr. G. S. Pathak, for the Opposite Party. 

Judgment.—This a revision under s. 25 
of the Small Cause Courts Act and arises 
under the followmg circumstances : 

There is a joint khata of three tenants, 
Lekhraj, Jawahir and Puran, who are oc- 
cupancy tenants paying a sum of Rs. 238 
a8 the rent of the holding to the zamin- 
dar. By mutual consent these three te- 
nants have divided the land for purposes 
of cultivation. Jawahir let out of the 
land which fell to his share, 7 bighas and 
odd to Lachhman Sarup. LachhmanSarup, 
in his turn, sub-let 4 bighas 5 biswas of 
land constituting the plot No. 438 to the 
applicants before us. The khata being 
joint and the rent payable for the whole 
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khata -being in arrears, the zemindar dis- 
trained the crops of Plot No, 438 and 
yealised a sum of Rs. 180, Thereupon the 
applicants before us brought ths suit out 
of which this revisioa has arisen in the 
Ccurt of Small Causes at Bulandshahr, 
seeking to recover the amount realised 
from their crop. The defendants to the 
suit were the three principal tenants, Lekh- 
raj, Jawahir and Puran as also Lachhbman 
the immediate landlord of the applicants. 
No relief, however, has been claimed against 
Lachhmen. 

The learned Judge of the Small Cause 
Court held that the suit fell within the 
purview of s. 180 of the Agra Tenancy 
Act of 1926 and thereupon directed that 
the plaint be returned to the plaintiff 
for presentation to the proper Court. 

Before us jt is contended on behalf of 
the plaintiffs that this order is wrong and 


the suit was cognizable by the learned. 


Judge of Smail Causes. 

It is conceded that if the suit were 
against Jawahir alone, it would be cogni- 
zable by the Revenue Court and the Re- 
venue Court alone. The contention, how- 
ever, on behalf ofthe applicants is that 
Lekhraj and Puran also having been 
joined inthis suit as defendants, the case 
did not come within the purview of s. 180 
of the Agra Tenancy Act. We cannot ac- 
cept this contention. Section 180 gives two 
remedies to the person from whom arrears of 
rent are realised by means of distraint 
of his crops. Under sub-s. (1) the culti- 
vator is allowed to deduct what he has 
paid out of the rent payable by him to 
nisimmediate landlord. The other remedy 
that he is given is to sue the defaulter 
for recovery of the rent that he has paid. 
It is the second remedy contained in sub- 
s. 2 of s. 180 that has been sought for. 
‘There can be no doubt that Lekhraj, 
Jawahir and Puran are all defaulters, The 
khata is joint, the zemindar does not re- 
cognize the private partition among them. 
It is howeve, urged that if the plaintiffs 
had proceeded in the manner mentioned 
in sub-s. (1) they could have recovered 
the amount from Lachhman and Lachhman 
could have recovered the amount paid by 
him to the applicants from Jawahir alone. 
This may or may not beso, but the fact 
remains that the case falls within the clear 
language of sub-s. (2) of s. 180. All the 
first three defendants are defaulters. 

If we look for the principle on which 
.Sub-s. (2) is based we shall find that, 
in this particular case, Jawahir let out 
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the land to` Lachhman with the implied 
consent of Lekhtaj and Puran, The mu- 
tual partition among the tenants implied 
that Jawahir would be allowed to let out 
what was really the common property of 
himself and Lekhraj and Puran. The ża- 
mindar was entitled to realise his rent out 
of the produce of any portion of the hold- 
ing and the man who actually pays ths 
rent either by cash payment or by allow- 
ing his produceto be sold is entitled to 
recover the amount from the defaulter. It 
does not matter if Jawahir alone was the 
per son who let out the land to the landlord 
of the applicants. 

In our opinion the application must fail 
and it is hereby dismissed with costs. 

Application dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 36 of 1930 
l October 27, 1933 
BEASLEY, C. J., AND BARDSWELL, J. 
RAMALINGA PANDARAM AND OTHERS 
PLAINTIFF—APPELLANTS 
Versus 
ANTHONIMUTHU VATHIAR AND OTHERS 
— DEFENDANTS — RESPONDENTS 


Specific Relief Act (I of 1877), s. 42—Proof of 
exclusive possession—Title not proved—Declaration 
of right to possession,. whether can be granted— 


Adverse possession— Waste land— Erecting fence. 

Where in a suit for declaration of title to waste 
land and a mandatory injunction against the de- 
fendants, it was found that the plainotifis were in 
exclusive possession as against the defendants but 
the suit was dismissed on the ground that there was 
nothing toshow for howlong the plaintiffs were 
in such possession : l 

Held, that as the plaintiffs’ exclusive possession 
was found, the plaintifis were. entitled to a declara- 
tion that they were lawfully entitled to possession 
of the land inasmuch aseven inthe case of tres- 
passers, the trespasser in possession is entitled as 
against another trespasser to get such a declaration, 
Ismail Ariff v. Mahomed Ghouse (1), referred 
to 


In a case of this nature though the plaintiffs 
cannot be granted a declaration that they are 
the owners of the property, if thereis an allega- 
tion in the plaint that they have been in possession 
for a longtime, a declaration that the plaintiffs are 
lawfully entitled to possession as against the 
defendants, may be granted. Mar Kal 
Thambuswami Servat (2), distinguished. 

Eresting a fence on a property is an act clearly 
adverse to the possession of the real owner. 


L. P. A. against the decree of 
Mr. Justice Reilly in S. A. No. 827 of 
1925 preferred to the High Court against 
the decree of the Court of ihe Additional 
Subordinate Judge of ‘Trichinopoly in 


Servat vV. 
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Appeal Suit No, 348 of 1924 (A.S. No, 1 
ot 1924, District Court, Trichinopoly) 
preferred against the decree of the Court 
of the District Munsif of Srirangam in 
O. S. No. 346 of 1920. _ 

Beasley, C. J.- The appellants here, the 
plaintiffs in the suit, claimed a declara- 
tion of their title to waste Jand and a 
mandatory injunction against the defend- 
ants, In the District Munsif's Court and 
also in the First Appellate Court they 
succeeded and got the declaration sought 
for. Both the Courts have found that the 
plaintifis were in exclusive possession, that 
is to say, exclusive possession of this land 
as against the defendants. In Second 
Appeal, the learned Judge found as fol- 
lows :— 

“The Subordinate Judge has also found that the 
land has nut been assigned to either party and 
that neither party has established title to ıt other- 
wise. He has found that the plaintiffs are now in 
possession, by which 1 understand he means ex- 
clusive possession; but he hasnot found for how 
long they have been in exclusive possession and 
the evidence on that question is neither clear 
nor satisfactory. That being so, in a suit in 
respect’of a Village Nattam, it is clear that 
there is not the: necessary foundation for even the 
declaration and injunction made by the Subordirate 
Judge.” i 


The reference in that judgment to the. 


failure of. the lower Court to find how 
long the plaintiffs had been in exclusive 
possession of this land which he describes 
as Village Nattam clearly indicates that 
the learned Judge in Second 4ppeal had 
in mind the question’ of the plaintiffs 
establishing a title to the Nattam land by 
adveiss possession. Otherwise, itis diff- 


cult to see how a finding as to the length. 


of time of possession can have any bear- 


ing. Allthe three Courts having found. 


the plaintiffs’ exclusive possession, ib seems 
to me quite clear that, as against the 
defendants, the plaintiffs are entitled to a 
declaration that they are lawfully entitled 
to possession of this land, because’ even 
in the case of trespassers, the trespasser 
in possessior. is entitled as against another 
{trespasser to get such a declaration. This 
is qvite clearly stated in Ismail Arif v. 
Mahomed Ghouse (1). This is a decision 
of the Privy Council following the well 
known principle. 
behalf of the respondents that the evidence 
upon which the tinding was come to with 
regard tothe plaintiffs’ possession was not 
such as could in law establish title by 
adverse possession; and reference has 
been made to one or two cases where it 


(1) 20 O 834 at p. 842, 
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is stated that storing manure and having 
cattle upon the land are not such acts 
as can be he'd to establish adverse posses- 
sion. This case does not rest upon those 
acts only because there is evidence of the 
existence of a fence to this land-and an 


allegation that it was erected by the ‘plain- 


tiffs. Any act more adverse to the posses- 
sion of the 1eal owner than to erect a 
fence on a property it is difficvlt to imagine: 
Also there was a tree upon the land the 
fruits of which were enjoyed by the plain- 
tiffs. Therefore ihis case goes far beyond 
the cases to which reference has been 
made. Apart from that, both lower Courts 
have found exclusive possession, that 
finding has been accepted by the learned 
Judge in Second Appeal, and we, are not 
going behind that finding. The position, 
lherefcre, is that the plaintiffs established 
their exclusive possession which the de- 
fendants failed todo. Their case; though 
not a strong one, was a better one than 


the defendants’. That entitled them to 
the relief they asked. They certainly 
could not ask far a declaration that, as 


against the real owner or as against the 
world, they are the owners of the property 
which they appear to have asked for in 
the plaint although there they state that 
they have been in possession of the prop- 
erty from time immemorial. The allega- 
tion, in my view, was quite sufficient 
for them to fall back upon the case 
of a possessory title when a better title 
put forward by them was negatived. I 
agree that,-had sucha point been raised 
for the first time in first appeal,it ought 
not to succeed but in this case it was 
raised in the trial and an issue as to 
who wás in possession was taken and 
throughout no point was taken until this 
stage that the Court wasnot entitled io 
grant a declaration with regard to' 
pozsessory title by reason of the way 
The case 
to which we have been referred in sup- 
port of the argument of-,the respondents 
is Maikal Servai v. Thambuswamz Servai (2), 
a very different case to this because there 
in the judgment it is stated:— 

“There is no indication of such a claim in the 
plaint, which as already gtated, bases the suit on 
title by inheritance and nothing else; and the 
contention appears to have been first set up in the 
course of the hearing in the lower Appellate 


Court We consider following Somasundaram 
Chetty v. Vadivelu Pillai (3) and Shiro Kumari 


(2) 25 Ind. Cas, 924:1 L W 83; (i914) MW N. 
4, > 
(3)-31 M 531, So TADE gi 
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Debi v. Govinda Shaw Tanti (4) that plaintiff 
should not have been given a decree on the basis 
of-a.claim not setup in the plaint or raised in 
the issues or even set up in the first appeal peti- 
tion.” 


This isnot such a case. I am of the 
opinion that our learned brother in second 
appeal was in error in thinking that the 
question of length of possession was the 
guiding test. The only question was the 
possession of the plaintiff as against the 
defendant and no question as to who the 
real owner of the land was unless 
it were the defendant fell to be decided 
and a finding that this land is village 
Nattam was unnecessary. That being so 
this Letters Patent Appeal must be allowed 
with costs here and in the Second Ap- 
pellate Court. There will be a declaration 
that the plaintiffs are lawfully entitled 
to possession of the property and a direc- 
tion that the cefendants are not to inter- 
fere with their possession. 

Bardswell, J.—I agree. 


7 ar Appeal allowed. 
) 2 Ie, 


RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 13 of 1933 
July 12, 1933 ' 
Paar, C. J., Das ano Mya Bo, JJ. 


Tus COMMISSIONER or INCOME-Tax, | 


BURMA 
VETSUS 
Tar BENGALEE URBAN CO- 
OPERATIVE CREDIT SOCIETY, 


LIMITED. . 

Income Tax Act (XI of 1922, ss. 6, 8, 9, 10— 
Government of India Notification dated August 25, 
}925—Kremption from taxation of ‘profits'—Income 
from investment and property, if profits—Onus of 
proof—‘Income, ‘profits, ‘gains,’ meanings of— 
Interpretation of Statutes - Legislature jollowing a 
continuous practice— Consiruction. 


Under the notification of tbe Government of 
India dated August 25, 1925, exemption from 
income-tax is allowed to profits accruing to. Co- 


operative societies from carrying on the business of 
of a mutual co-operative society. Carlisle and 
Silloth Golf Club v. Smith (lj), Gresham Life 
Assurance Society v. Styles (2;, New York Life 
Issurance Co. v Styles (3), United Service Club, Simla 
y. Emperor (4)and Secretary, Board of Revenue 
Income Tax, Madras v. Mylapore Hindu Permanent 
Fund Limited \5), referred to. 

The term ‘profits’ in the notification isused in 
the sense of “the surplus by which the receipis 
from the trade or business exceed the expenditure 
necessary for the purpose of earning those receipts,” 
and prima facie, therefore, neither interest from 
securities nor income derived from property are 
“ profits’ within the meaning of that term as used 
in the notification, Russel v, Town and County 
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Bank (9), Alianza Co, Ltd,v. Bell (10)and Naval 
Colliery Company Limited v. Commissioners af 
Income Tax (||), referred to | 

Whera the investment of capitalin property cr 
securities is part of the business of an assessee, the 
net income accruing from such investments will: be 
chargeable as profits of the business. Whether such 
investments are profits of a business carried on by 
an assessee, is a question that depends upon the 
circumstances of each case and in considering that 
question the fact that such income appears as 
part of the profitsin the profit and loss account of 
the assessee is not conclusive. Naval Colliery 
Company Limited v Commissioner's of Income Tax 
(Li) and Coltness Iron Company v. Black (12), 
referred to. 

“Where the assessee is claiming an exemption 
from income-tax in respect of income that prima 
facie is chargeable to income-tax, the onus lies 
upon the assessee to prove that the income for 
which the society claims exemption, is ‘ profits " 
within ths Notification. Madras Central Urban Bank 
Ltd. v. Commissioner of Income Tax (13), Norwich 
Union. Fire Insurance Co. v. Magee (1) and 
Liverpool and Londonand Globe Insurance Co. 
v. Bennett (15), referred to. 

The term ‘income’ when contrasted with ‘capital 
means and includes not only income ia it3 strict 
meaning but also profits and gains. But itis not 
true to say that in the strict meaning of those 
terms as appears from an examination of the various 
sections of the Income Tax Act, “ income ” is used 
in the same sense as‘ profits” or ‘ gain.” 
“Income "° as contrasted, not with capital, but with 
“profits ' or “gains” in the Income Tax Act, 
means “a periodical monetary return ‘coming 
in’ and accruing tothe assessee independently, 
and notas the net proceeds of a business carried 
on by the assessee as defined ins. 2 (4) of the Act, 
“Income” in this sense connotes incomings with- 
out regard to outgoings. 

When new legislation follows a continuous prac- 
tice and repeats the very words on which 
that practice was founded, it may perhaps 
fairly be inferred that the legislature in1e-enacting 
the statute intendcd those words to be understood 
in their received meanings. And perhaps it might 
be argued that the inference grows stronger with 
each successive re-enactment. Commissioners for the 
Special Purpose of Income Tax v. Pemsel (7), refer- 
red to. |p. 635, col 1] 

Mr. A. Eggar, (Government Advocate) for 
ihe Crown. 

- Mr. Foucar, for the Assessee. 
- Page,C. J.—The question propounded is: 

‘ What portion of the income of the society shown 
in its assessment order for 1932-33 is exempt from 
income-tax by virtue of the Notification of the Govern- 
ment of India, dated 25th August 1925. 

Under the notification the Governor- 
General in Council directed that the following 
class of income shall be exempt from the 
tax payableunder the said Act, namely:— 
“the profits of any co-operative society oiher 
than the Sanikatta Salt Owners’ Sociely 
in the Bombay Presidency~for the time 
being registered under the Co-operative 
Socieiies Act, 1912 (11 of 1912), the Bombay 
Co operative Societies Act, 1925 (Bombay 
Act VIL of 1925, or the Burma Co-opera- 


tive Societies Act, 1927 (Burma Act VI of 
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19:7 of the dividends or other payments The [Income-tax Officer determined the 
received by the members of any such assessee’s totalincome for the year of asses- 




















society on account of profits.” sment 1932-33 to be as follows: 
I. Income from Securities— O Re AP, Rs. 4.-P, Rs; a. m. 
Tax Free ae 135 0 0 l 
Taxed (gross) . 2738 00 
413 0 0 
II. Income from Property— 
Total Rents .. 6,875 0 0 
Service taxes „. 851 0 0 
Annual value ... 6,024 0 0 
Less 1-6th of Annual value aa 1,006 0 0 
Insurance wu 134 0 0 
Ground rents .. 336 0 0 
Collection charges 6 per cent . 060 0 0 
Vacancies . 440 0 0 
2,276 0 
3,/46 0 0 
TIL Profits of Co-operative Credit oo 
Society— 
Net profits as per accounts ... 13,162 10 2 
Deduct— Previous year’s profit 48 5 10 
Interest on securities .. 337 14 0 
Interest in Post Office Savings Bank 
Account ae 1213 5 
Tnterest in Bank deposits oe 804 12 9 
Net recejpts of house-rents . 4364 0 0 
House-rents accrued . 436 0 0 
6,023 14 0 
7,188 12 2 
Add—Depreciation on safe oe 36 0 0 
Depreciation reserve for houses .. 700 0 0 
Expenses for collecting rents w 728 0 0 
1,462 0 0 
8,600 12 2 
Deduct—Honoraria to Secretary, etc. 1,960 0 0 
6,640 12 2 
Profits of Co-opera‘ive Credit Society, Nn 
in whole rupees . 6,641 0 0 
| 10,802 0 0 
IV. Income from other sour¢es—Bank ee 
interest coe ase as 835 0 0 


a i ma 


Total income we 11,637 0 0 


See “aan anganan 
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Income-lax was assessed upon heads I, 11, 
and IV, of the assessee’s income upon 
the ground that. such income was not 


pari: of the ‘‘profits’ of the assessee 
exempted from . income-tax under the 
notification of August 25, 1925, Now 


ib appears to me that the intention of 
the Governor General in Council was to 
exempt from income-tax under the noti- 
fication the profits accruing to co-operative 
societies from carrying on the business 
of a mutual co-operative society upon the 


ground that “a man cannot make a loss. 


or profit out of himself” (per Buckley L. J. 
in Carlisle and Silloth Golf Club v. Smith 
(1); see also Gresham Infe Assurance 
Society v. Styles (2); New York Lafe Assu- 
rance Co. v. Styles (3), United Service Club, 
Simla v. Enperor (4) and Secretary Beard 
of Revenue Income-Tax, Madras v, Mylapore 
Hindu Permanent Fund Limited (5) and in 
this way t 2 encourage and foster co- 
operative societies which were brought 
into being as the result of a movement 
to improve the conditions under which 
cultivators of the land in India and 
Burma lived and worked. Mutual:. Cc- 
operative undertakings have always been 
held liable to pay income-tax upon income 
derived from investments and house prop- 
erly [see New York Life Assurance Co. 
v. Styles (3), United Service Club, Simla v. 
Emperor (4) and Commissioner of Income 
Tax, Bombay v. National Mutual Lnrfe 
Association of Australasia (6)|. Moreover, 
the Goveraor General in Council while the 
notification of 1925 was under considera- 
tion must have been aware that before 
the year 1925 it had been the practice 
of the Income tax authorities -to assess 
and levy income-tax upon the income of 
co-operative societies derived from interest 
on securities: see Income-tax Manual, 1923, 
p. 77, and Income-tax Manual, 1932, p. 
146 and as Lord Macnaghton observed in 
connection with the Income Tax Act in 
England: 

“1 cannot help reminding your Lordships, in 
conclusion, that the Income Tax Act is nota 
statute which was passed once for all It has ex- 
pired, and been revived, and re-enacted over and 

(1) (1913) 3 K B75: #91, J KB 837; WBL T 
785; 11 L G R710, 6 Tax. Oas. 198; 57 SJ 532; 29 
T L R508 

(2) (1892) A C 309: 62 LJQ B 41; 67 L T 479; 
41 W R270: 56 J P 769. 

a (1859) 14 App Oas 331; 59 L J QB 291; 61 L 

20l. . 

(4) 61 Ind Cas 898; 2 Lah. 109.- 

(5) 76 Ind. Cas. £33; 47 M 1; (1923) M W N 409; A I 
R 1923 Mad. 6*4: 20 L W 27. 

(6) 124 Tnd. Oas 555; 55 B 637; 33 Bom. L R 807; 
AIR 1931 Bom. 448; Ind, Rul, (1931) Bom, 491. 
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over again: every revival and re-enactment is 4 
new Act. It is impossible to suppose that on 
every occasion the legislature can have heen 
ignorant of the manner in which the tax was 
being administered by a department of the State 
under the guidance of their legal advisers, especially 
when the practice was fully laid before Parliament 
in the correspondence to which I have referred. 

It seems to me that an argument in favour 
of the respondent might have been founded on 
this view of the case. The point of course is 
not that a continuous practice following legisla- 
tion interprets the mind of the legislature, but 
that when you find legistation following a con- 
tinuous practice and repeating the very words on 
which that practice was founded, it may perhaps 
faisly be inferred that the legislature in re- 
enacting the statute intended those wordsto be 
understood in their received meaning. And per- 
haps it might be argued that the inference grows 
stronger with each successive re-enactment.” 

[Commissioners for Special purpose of -` 
Income Tax v. Pemsel (7), Madras Pro- 
vincial Co-operative Bank, Limited v. Com- 
missioner of Income Tax Madras, O. P. 
No. 44 of 1932.] l 

It is urged that the assessee society has 
not previously been assessed upon the 
income it has received from investments or 
bouse property, but in considering what was 
the intention of the legislature when it 
issued the notification in question, that fact 
does not appear to me to be of importance. 
The main contention on behalf of the 
assessee is that what matters is not what 
the Governor General in Council intended 
but what he did, that “income,” “ profits” 
and “gain” as used in the Indian Income- 
tax Act are synonymous terms and that 
the whole of the society’s income is exempt 
from Income-tax under the notification. 

In support of his argument the learned 
advocate for the assessee cited the following 
passage from the judgment of the Judicial 
Committee of the Privy Council in Commis- 
sioner of Income Tax, Bengal v. Shaw 
Wallace & Co. (8): 


“ The object of the Indian Act is to tax ‘ income,’ 
a term which it does not define. It is expanded, 
no doubt, into |‘income, profits and gains,’ but the 
expansion is more a matter of words than of’ sub- 
stance. Income, their Lordships think, in this Act, 
connotes a periodical monetary return ‘coming in’ 
with some sort of regularity or expected regularity 
from definite sources. The source is not necessarily 
one which is expected to be continuously productive, 
but it must be one whose object isthe production of 
a definite return, excluding anything in the nature 
of a mere windfall Thus income has been likened 
pictorially to the fruit of a tree, or the crop of a 
field.” 

(7) (1891) A O 53l; 61 LJ Q B 265;65 L T 621; 55 


“J P 865. 


(8) 133 Ind. Cas 742; 59 O 1343; A IR 1932 PC 
138; 59 L A 208; Ind Rul..(19382) PO 156; 90 W 
N 515: 86 UWN 632; (1932) M W N 618,555 0 L 
J 386; (1932) A LJ as8; 34 Bom. LR 1038; 36 L 
W 63; 63 MI1J 124 (PO. 
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Now, in that case the Judicial Committee 
were considering the meaning of “ income " 


as contrasted with “ capital,” and no doubt. 


as income-tax is a tax upon income, in the 
wide sense of the term “ income” when 
contrasted with “ capital’. means and in- 
cludes not only income in its strict meaning, 
but also profits and gains. But, in my 
Opinion, itis nos true to say that in the 
strict meaning of those terms as appears 
from an examination of the various sections 
of the Indian Income-tax Act “income” is 
used in the same sense as “ profits” or 
“gain.” 

Ing. 6 six heads of income profits and 
gains are made chargeable to Income tax 
as therein provided, head (ii) being “ in- 
terest and securities,” (iii) ‘‘ property ” 
(tv), “ business,” and under s. £0, Income- 
tax is “ payable by an .assessee under the 
head ‘ Businéss’ in respect of the profits 
and gains of any business carried on by 
him,” whereas the tax upon ‘ interest on 
securities" is payable under s. 8 and upon 
“property” under s. 9. In my opinion, 
“income” as contrasted, not with capital, 
but with “ profits” or “ gains” in the Indian 
Income-tax Act, means ““ a periodical monet- 
ary relurn ‘coming in’” and accruing to 
the assessee independently, and not as the 
net proceeds, of a business carried on by 
the assessee as defined in s. 2 (4) of the 
Act. ‘“ Income” in this sence connotes in- 
comings without regard to outgoings. On 
the other hand “ profits ” in this connection 
are “the surplus by which the receipts 
from the trade or business exceed the ex- 
penditure necessary for the purpose of earn- 
ing those receipts,” "per Lord Herschell in 
Russel v. Town and County Bank (9), 
Alianza Co. Ltd. v. Bell (10) and Naval 
Colliery Company Limited v. Commissioner 
of Income Tax (11)]. 

In my opinion, the term “ profits ° in the 
notification of August 25, 1925, is used in 
ibis latter sense. and prima facie, there- 
fore, neither interest from securities nor 
income derived from property are‘ profits " 
within the meaning of that term as used 
in the notification. 


The learned Government Advocate on 
behalf of.the Commissioner of Income-tax 
contended that as the income derived from 
investments and from property is classed 
and chargeable under separate heads of 
income in s. 6 of the Act, itis nihil ad rem 

(9) (1868) 2 Tax. Oas. 321 at p. 327. 

(10) (1904) 2K B €6€; 73 LJ KB 755:91 L T 


463: 8 W R 23: 20TL R 624. 
(11) 12 Tax Oas. 1017 at p. 1017, 
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that such income may also in the circum» 
stances of any particular case fall within 
the head “ business,” for such income, 
being chargeable as “interest on securities ” 
or as “ property,” is not to be regarded or 
treated as “profits” but as “income” in 
the strict meaning of those terms, and 
therefore, is outside the ambit of the 
notification. < 

I am not able io accept this contention. 
Ib may be that the investment of capital 
in property or securities is part of the 
business of an assessee, and in such a 
case, in my Opinion, the net income 
accruing from such investments would 
be, and be chargeable as, profits of the 
business. Whether such investments are 
profits of a bus’ness carried on by an 
assessee, IN my opinion, is a question 
that depends upon the circumstances of - 
each case, and in considering that ques- 
tion the fact that such income appears 
as part of the profits in the profit 
and loss account of the assessee is not 
conclusive. Coliness Iron Company v. Black 
(12), Naval Colliery Company v. Commis- 


‘stoner of Income-tax (11). 


In the present case where the assesse 
is claiming an exemption from income- - 
tax in respect of income that prima facie 
is chargeable to income-tax the onus, 
of course, lies upon the assessee ta prove 
{hat the income for which the society 
claims exemption is “profits” within the 
notification: Madras Cental Urban Bank, 
Lid. v. Comxissioner of Income-tax (13), 
Madras Provincial Co-operative Bant, Ltd., 
v. Commissioner Income-tax O. P. No. 44 
of 1932, Norwich Union Fire Insurance v. 
Magee (14), Liverpool and I ondon and Globe 
Insurance Company v. Bennett (15). Neither 
the Income-tax authorities nor the assessee 
appear to us to have approached the con- 
sideration of the case from the right point 
of view, the Commissioner of Income-tax 
relying upon the classification of heads of 
Income under =. 6, the assessee upon the 
contention that the words ‘‘income” “profits” 
and “gains” in the Income-tax Act bear ` 
the same meaning. The income-tax 
authorities, upon such material as is or 
may be placed before them, must now 
determine whether or not the income accru- 


(12) (1880, 6 A C032. i 

(13) lix Ind. Cas 107; 52 M640: 23 L W 483: A 
T R 1929 Mad 3-7; 56 M L J481; Ind, Rul; (1929) 
Mad 747 (F 2B), 
3 (14) (1896) 73 L T 733; 3 Tax, Cas. 457; 44 W R 
34, : 


(15) (1911) 2K B577; 80L JK B 1269; 105 LT 


162; 27 T L R £69, 
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ing to the society under items I, II and 
IV forms part of, the profits of the 
business carried on by the society. That 
ques'ion, in our cpinion, has not yeb been 
fully ventilated, and after determining it, 
the assessment will be made in accord- 
ance with the construction that the Court 
has put upon the term “profits” as used 
in the notification. I would answer the 
question propounded in this sense, 

Das, J.—I agree. 

Miya Bu, J.—I agree. 

N. Order accordingly. 


PRIVY COUNCIL 
Appeal from the Supreme Court of 
Canada 
December 15, 1933 

Lond ATaINn, LORD RUSSELL or K1_Lowey, 
Lorp Miacmitian, LORD WRIGUTAND Sir 
LANOELOT SANDERSON 

CLIFFORD B. REILLY— 
APPELLANT 
VETSUS 
KMPEROR—Oppositg Party 

Master and servant— Appointment prescribed tob.: 
for a term--Power to determine service for ‘cause'— 
Whether implies power to dismiss for pleasure— 
Abolition by statute of office held—Claim for 
damages, if competent-—'Discharged,’ meaning of. 

If the terms ofan appointment definitely pre- 
scribs a term and expressly provide for a power 
to determine ‘for cause,” it follows that any im- 
plization ofa power to dismiss at pleasure is ex- 
aie Gould v. Stuart (1), applied, [p. 63x, col, 
Whera further performance of a contract becomes 
impossible by legislation having that effect the 
contract is discharged. If the office held by a 
person is abolished by statute, thenceforward it is 
illegal for the executive to continue himin that 
office or pay him any ealary and impossible for 
him to exercise his office, In such cases ‘discharg- 
ed’ means put an end to and does not mean 
broken, 

Mr. kedmond Quain, for the Appellant. 

Messrs. Wilfred Greenem and W. Stuart 
Edwards, for the Crown. 

Lord Atkin.—This is an appeal from the 
Supreme Court of Canada, which affirmed a 
decision of Maclean, J., in the Exchequer 
Court of Canada, dismissing a petition of 
right in which the present appellant, 
Mr. Reilly, was the suppliant. The sup- 
pliant’s case was that, in pursuance of the 
Pensions Act, he had on August 16, 1928, 
been appointed a member of the Federal 
Appeal Board for a teim of five years; 
that, iu breach of contract, he had 
been dismissed in October, 1930, 
and he claimed damages. There is no 
dispute as to the facts. By an Act to 
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amend the Pensions Act, Chap. t? of the 
Statutes of Canada, 1923, there was con- 
stituted a Board under the title “The 
Federal Appeal Board,” consisting of not 
less than three nor more than seven members 
appointed by the Governor-in-Couneil on 
the recommendation of the Minister of 
Justice. One of the members was to be 
appointed by the Governor-in-Council 
Chairman of the Board 


“and shallhold that office during pleasure, and any 
member may be removed for cause at any time by the 
Governor-in-Counci].”’ 


Of the members first appointed to the 
Board other than the Chairman one-half 
were to be appointed for a term of two 
years, and the o:hers for a term of three 
years, and they were to be eligible for ap- 
pointment for such further terms not to 
exceed five years as the Governor-in- 
Council may deem advisable. The Chair- 
man was to be paid a salary of seven 
thousand dollars a year: the other mem- 
bers six thousand, to ba paid monthly out 
of any unappropriated money forming part 
of the Consolidated Revenue Fund of 
Canada. R.S.C. 1927, c. 157, s. 50. 


The appellant, Mr. Reilly, wasin 1923 a 
practising member ofthe Bar of Quebec, 
On August 17, 1922, in pursuance of an 
Order in Council he was appointed by 
letters patent under the Great Seal of 
Canada a member of the Federal Appeal 
Board for the term of thiee years. The 
appointment was extended by Orders in 
Council of June 4, 1926 and August 18, 1927 
and by an Order in Council of August 16, 
1928, was extended for a further five years, 
provided that the appointment might be - 
terminated at any time in the event of 
the reduction in the Board's work to an 
extent sufficient to permit of its perfor- 
mance by fewer Commissioners. This event 
never arose. But on May 30, 1930, the 
Canadian Legislature passed “an Act to 
Amend the Pension Act,” Statutes of 
Canada, 1930, c. 35. By s. 14 of that Act 
s. 50, Pensions Act, as amended by sub- 


sequent Acts, was repealed, and bys. 9, 
a Pension ‘Tribunal was constituted, 
consisting of a Chaiiman and eight 


otber members, with salaries of $7,000 and 
$6,000 respectively, to hold office for ten 
years, subject only to earlier removal for 
cause. Bys. 10 a Pension Appeal Court 
was constituted, consisting of a President 
and two other members. Their tenure was 
the same as that of the members of the 
Pension Tribunal; their salaries were to bs 
respectively $8,000 and $7,000 a year, 
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Mr. Reiily’s office was thus abolished: 
neither he nor apy of the members was 
appointed to the new Tribunal or Court; 
nor was any compensation paid to any of 
them. In October, 1930, Mr. Reilly was 
1equested to-vacate the premises he had 
occupied in pursuance of his office. 

The petition of right is founded on 
averments that there was a contract between 
the suppliant and the- Crown and that the 
contract had been broken. Both Courts in 
Canada have decided that by reason of the 
statutory abolition of the office Mr. Reilly 
was not entitled to any remedy, but appar- 
ently on different grounds. Maclean, J. 
concluded that the relation between the 
holder of a public office and the Crown was 
not contractual. There never had been a 
contract: and the foundation of the petition 
failed. Orde, J.’s judgment in the Supreme 
Court seems to admit that the relation 
might be at any rate partly contractual; 
but he bolds that any such contract must 
be subject to the necessary term that the 
Crown could dismiss at pleasure. If so, 
there could have been no breach. 

Their Lordships are nos prepared to 
accede to this view of the contract, if con- 
tract there be. If the terms of the appoint- 
ment definitely prescribe a term and 
expressly provide for a power to determine 
"for cause,” il appears necessarily to follow 
that any implication of a power to dismiss 
at pleasure is excluded. This appears to 
follow from the reasoning ofthe Board in 
Gould v. Stuart (1). This was not the case 
of a public office, but in thie connection 
the distinction between an office and other 
service is immaterial. The contrary view 
to that here expressed would defeat the 
security given tonumerous servants of the 
Crown in judicial and quasi-judicial and 
other offices throughout the Empire, where 
one ofthe terms of their appointment has 
been expressed to be dismissal for cause. 
In this particular case their Lordships do 
not find it necessary ‘to express a final 
opinion on the theory accepted in the 
Exchequer Court that the relations between 
the Crown and the holder of a public 
office are in no degree constituted by 
contract. They content themselves with 


remarking that in some offices at least it’ 


is difficult to negative some contractual 

relations, whether it be as tosalary or terms 

of employment, on the one hand, and duty to 

serve faithfully and with reasonable care 

and skilloo the other. And in this con- 

nection it will be important to bear in mind 
(1) (1896) A O 575; 65 LJ P 082; 75 LT 110, 
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that a power to determine a contract at 
will is not inconsistent with the existence 
ofa contract until s> determined. 

But whe present case appears to their 
Lordships to be determined by the elemen- 
tary proposition iha! if further -performance 
of a contract becomes impossible by legisla- 
tion having that effect the contract is dis- 
charged. In the present case the office held 
by the appellant was abolished by statute: 
thenceforward it was illegal for the execu- 
tive to contince him in that office or pay 
him any salary: and impossible for him to 
exercise his office. The jurisdiction of the 
Federal Appeal Board was gone. The 
position therefore seems to be this. So far 
as the rights and obligations of the Crown 
and the holder of the office rested on statute, 
the office was abolished and there was no 
statutory provision made for holders of the 
office so abolished. So far as .the rights 
and obligations rested on contract, further 
performance of the contract had been made 
by statute impossible, and the contract was 
discharged. It is perhaps unnecessary to 
add that discharge means} put anend to 
and does not mean broken. In the result 
therefore the appellant has failed to show 
a breach of contract on which to found 
damages. lt was however contended that 
this result is avoided by the provisions of 
the Interpretation Act, R. S. ©. 1927, c. 1, 
s., 19: 

“Where any Act or enactment is repealed—then 
unless the contrary intention appears, such repeal 
or revocation shall not . (c) affect any right, 
privilege, obligation or liability acquired, accrued, 
accruing or incurred under the Act, enactment or 
regulation so repealed or revoked.” 

The answer is obvious. There was no 
right acquired under the appointment to 
the office except a right which from the 
inception was subject to be determined by 
the office being abolished by statute. The 
propositions which establish that there was 
no breach of contract negative any pro- 
tection under this section. Finally, and 
almost inevitably in sucha case, an appeal 
was madeto the British North America Act, 
and it was said that legislation abolishing 
the office without compensation was an 
interference with “property and civil rights.” 
But, as before, if the right was in itself 
determinable by statute, there was no 
interference withit. It would be strange 
that the dominion should have power to 
create an office but no power to abolish it 
except on the terms of awarding compensa- 
tion apparently for the full term of the 
original office. The case on this point may 
be put in two ways, Either the Act of 
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1930 did -not iriterfere with any civil right, 
or, if it did, its interference was neces- 
sarily incident to the undoubted power of 
the dominion to abolish the old and create 
the new. office. For the reasons ibove given 
the former seems preferable, but either will 
suffice. Wor these reasons their Lordships 
will humbly advise His Majesty that this 
appeal be dismissed. 

Appeal dismissed. 


N. 
Solicitors for the Appellant :— Messrs. 


Blake & Redden., 
Solicitors for the Respondent: ~ Messrs. 
Charles Russell & Co. 


ALLAHABAD HIGH COURT 
Second Civil Appeal Ne. 202 of 1930 
January 11, 1934 
SULAIMAN, C. J., AND MUKERJI, d. 
AHMAD ALI AND ANOTHER—PLAINTIFFS 
— APPELLANTS 
VETSUS 
RAIHAN RAZA—DEFENDANT — 


RESPONDENT 

Principal debtor and surety— Sale deed by plaintiff 
— Amount left with vendee to pay vendors’ creditor— 
Security bond agreeing to pay amount left unpaid 
with vendee—-Amount not paid to creditor— Plaintiffs 
paying amount —Remedy against vendee, if barred — 
Limitation“Act (IX of 1905), Sch. I, Art. 1832—Security 
bond, if can be enforced against vendee— Contract Act 
(IX of 1872), s,123- Scope of. 

On February 19,1917, asale deed was executed 
by the two-plaintiffs and their predecessor in favour 
of the defendant's wife conveying several items of 
properties. -Out ofthe sale consideration a sum of 
Rs. 119-1 was left in the hands of the vendee for 
payment to a decree-holder who was a creditor of the 
vendors, On the same date the defendant, who was 
the husband-of the vendee, executed a security bond 
under which he agreed to pay to the plaintiffs in part 
the amount left in the hands of the vendee which 
remained unpaid, together with interest which might 
accrue under the decree‘on account of delay in pay- 
ment as wellas costs and damages, if any, suffered 
by. the plaintiffs on accountof any contingency. 
The vendee did not make the payment to the decree- 
holder of the vendors and the plaintiffs ultimately 
had to raise Rs. 130 under a hypothecation bond 
carrying interest af 2 per cent. per mensem com- 
poundedevery six months in order to pay off this 
part of the decretalamount. The amount was paid 
by them on April 20, 1918. Having waited for 
many years they brought the suit against the 
defendant on May 23, 1928: 

Held, that the vendors had a statutory charge upon 
the property in the hands ofthe buyer, that the 
vendors could therefore have enforced this charge 
against the property. in thehands of the vendee 
within 12 years of the date of the sale deed under 
Art. 132, Limitation Act and as this period had not 
expired at the time of institution of the suit, there 
was no question of the original vendee having been 
discharged. 

Held, also, that the plaintiffs were therefore entitl- 
ed to enforce the security .bond against the vendee 
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because the vendee failed to pay the amount which 
was leftin her hands for payment to the previous 
creditor, but as under the terms of the security bond 
the defendant undertook the liability for any part 
of the amount left in the hands of the vendee which 
remained unpaid as well as for interest that might 
have accrued under the decree on account of the 
delay in payment and also for any damage that the 
vendors might suffer on account of any contingency, 
the defendant was liable to pay the sum of Rs, 119], 
with interest 

Under s. 128 of the Contract Act the liability of a 
surety is co extensive with that of the principal 
debtor only when it is not otherwise provided for in 
the contract. 


S.C. A. from the decision of the Subordi- 
nate Judge, Budaun, dated November 8, 
1929. ; 


Mr. Harnandan Prasad, for the Appel- 
lants. 

Mr. Shiva Prasad Sinha, for the Res- 
pondent. 

Judgment.—This case has been 


referred to a Division Bench because of 
the question of law which arose in it. 
On February 19, 19:7, a sale deed was 
executed by the two plaintiffs and their 
predecessor in favour of the defendant's 
wife conveying several items of properties. 
Out of tha sa'e consideration a sum of 
Rs. 119-1-0 was left in the hands of the 
vendee for payment to a  decree-holder 
who was a creditor of the vendors. On 
the same date the defendant, who was 
the husband of the vendee, executed a 
security bond under which he agreed to 
pay to the plaintiffs in part the amount 
left in the hands of the vendee which 
remained unpaid, together with interest 
which might uccrue under the decree on 
account of delay in payment as well as 
costs and damages, if any, suffered by the 
plaintiffs on account of any contingency. 
The vendee did not make the payment 
to the decree-holder of the vendors and 
the plaintiffs ultimately had to raise Rs. 130 
under a hypothecation bond carrying in- 
terest at 2 per cent. per mensem com- 
pounded every six months in order to pay 
off this part of the decretal amount. The 
amount was paid by themon April 20, 1918. 
Having waited for many years they brought 
the suit against the defendant on May 28, 
1928. a 
Various pleas were taken in defence 
among which was the plea that the 
plaintiffs having allowed their remedy 
against the principal debtor, the vendee, 
to become barred by time, were disentitled 
from suing the surety. The Courts below 
have accepted this plea and held that the 
principal debtor having been discharged 


Mo 
the surety 1s no longer liable. The plaint- 
iffs have accordingly come up in appeal 
to this Court and on their behalf the 
findings of the Court below are chal- 
lenged. 

It seems to us that the first assumption 
made that the remedy against the vendee 
had become time-barred on the date of 
the present suit is not correct. The amount 
left in the hands of the vendee for 
payment to the previous creditor was 
undoubtedly a part of the purchase money 
due under the sale deed of 1917. It was 
left in «the hands of the vendee 
for payment to the vendors’ nominee. 
The vendors hada statutory charge upon 
the property in the hands of the buyer 
under s. 55 (4) (b). The vendors could 
therefore have enforced this charge against 
the property in the hands of the vendee 
within 12 vears of the date of the sale 
deed under Art. 132 of the Limitation 
Act. This period had not expired when 
the present suit was instituted. Thereis, 
therefore, no question of the original 
vendee having been discharged. But we 
do not wish it to be understood that we 
are necessarily accepting the view that 
even where a mortgage deed is executed 
by a surety under which-there are different 
terms entered into by him, the mortgage 
deed cannot be sued upon if the remedy 
against the principal debtor becomes 
barred by time. In this connection we 
may point’ out tkat under s. 128 of the 
Indian Contract Act, the liability of a surety 
is co-extensive with that of the principal 
debtor only when it is not otherwise pro- 
vided for in the contract. In any case, 
it is not necessary for us to consider 
whether the same period of limitation 
must be held to be applicable toa sult 
against the” debtor and the surety where 
the latter has given a separate security 
bond. 

In the present case the defendant 
agreed under a registered security bond 
to-pay the amount of the decree with 
interest if it remained unpaid by the 
. vendee and he hypothecated his property 
as security for the promise to pay. The 
present suit is one for the enforcement 
of the security bond against the property 
hypothecated. It cannot be disputed that 
there was consideration for this document 
and that the defendant premised to pay a 
specified amount. The plaintiffs are there- 
fore entitled to enforce the security bond 
against the vendee because the vendee 
failed to pay the amount which was leftin 
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her hands for payment to the previous 


creditor. 
But under the terms of this security 
bond the defendant undertook the 


liability for any part‘of the amount left 
in the hands of the vendee which remain- 
ed unpaid as well as for interest that 
might have accrued under the decree 
cn account of the delay in payment and 
also for any damage that the vendors 
might suffer on account of any con- 
tingency. There can be no doubt that the 
defendant is liable to pay the sum of 
Rs. 119-1-0 as well as interest at 6 per 
cent. per annum simple on this amount 
which was the interest payable under the 
decree. It is, however, contended on be- 
half of the plaintiffs thatinasmuch as 
they borrowed money at the rate of 2 per 
cent. per mensem compoundable every six 
months in order to pay cff the amount to 


the  previcus  decree-holder, they are 
entitled to be indemnified for loss suf- 
fered. But on the ambiguous language 


used in the document we are unable to 
hold that such a contingency was provid- 
ed fcr. No untoward event has happened. 
The plaintiffs have merely borrowed 
money at an unusually high rate of interest 
which the defendant could not have 
anticipated. ‘The plaintiifs have also not 
proved that they incurred any particular 
costs on account of this appeal. In these 
circumstances we would allow this appeal 
and setting aside the decrees of the Courts 
below decree the plaintiffs’ claim for the 
payment of Rs. 119-1-0 with interest at 6 
per cent. per annum simple from 
February 19,1917 till the date fixed for 
payment which wefix as being the date 
six months hence; thereafter the interest 
will run at 6 percent. per annum on the 
consolidated amount. The parties will- 
receive and pay costs in proportion to 
success and failure. The usual decree 
under O. XXXIV,r. 4 will be prepared. 
N. appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revisicn Case No. 490 of 1933 
January 3, 193-4 
KENDALL, d. 

Alusammat RAM KALI—PLAINTIFE — 
APPLICANT 
‘versus 
KAMTA PRASAD AND OTHERS — 
DEFENDANTS- OPPOSITE Party 


Provincial Small Cause Couris Act (IX of 18679), 
Sch I, Art. 31—Suit for share of profits— Allegation 
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that plaintiff was an occupancy tenant with defendants 
—Issue as to rights bet ween co-tenants inter se— Suit, if 
cognizable in Small Cause Court— Agra Tenancy Act 
(III of 1924),s. 273, 

A suit for the plaintifi’s share of the profits of an 
occupancy holding, on the allegation that the defen- 
dants were in possession of the holdin g, that the 
plaintiff was a joint occupancy tenant with them and 
was entitled toa half share inthe profits for the years 
in suit, is cognizable inthe Revenue Court inasmuch 
as if the suit is to’ be entertained by the Small Cause 
Court, the first issue that will have to be decided is 
whether the plaintiti is a joint tenant with the defend- 
ants in the holding and the Vivil Court has no 
authority under s. 2/3, Agra Tenancy Act, to refer an 
ape of this kind between co-tenants to the Revenue 

ourt. 


C. R.A No. 190 of 1933 against an order 
of the Small Cause Court Judge, Mainpuri, 
dated July 26, 1933. 


Mr. Krishna Murari Lal, for the Appli- 
vant. 

Mr. Baleshwari [rasad, for the Opposiie 
Party. 

Judgment.—This is an apptication for 
the revision of an order of the Judge of the 
Small Cause Court of Mainpuri, re urning 
the applicant's plaint for presentetion in 
the proper Court. The case has some pecu- 
liar features. The plaintiff applican: sued 
for whatis called her share of the profits 
of an occupancy holding, alleging that the 
defendants were in pos-ession of the hold- 
ing, that she was a joint occupancy tenant 
with them and thatshs was entitled to a 
halfshare in the profits for the years in 
sult. The Judge of the Small Cause Court 
decided that he had no jurisdiction to 
entertain the suit and it has been con- 
- tended in revision that he is wrong. 

On behalf of the applicant I have been 
referred to the case of Amjad Ali v. Aziz- 
ud-Din (1), in which Mr. Justice Niemat- 
ullah held that Art. 31 of the first schedule 
. of the Provincial Small Cause Courts Act 
would not apply to a suit for mesne profits 
by persons in respect of their shares of an 
occupancy holding held in common by the 
parties. Tin the present suit it had been 
established that the parties were common 
tenants of a holding, it might be held on the 
authority of that decision that the suit for 
a share of the profits would lie in the 
Small Cause Court. The defence, however, 
is in the first piace that the plaintiff has 
nothing to do with the holding and is 
therefore not a joint tenant with the defen- 
dants; and inthe second place that even 
if the plaintiff could be held to be a tenant, 
her share would be not 4 but 1/5. It 
is true that jurisdiction has to be determin- 


(1) 132 Ind Cas 20"; AIR 193) ALLSSL.’ 
118 -81 & 82 
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ed by the allegations in the plaint, and the 
allegation made by the plaintiff is that she 
is a joint tenant. If however, the suit is to 
beenterlained by the Small Cause Court, 
the first issue that will have to be decided 
is whether the plaintiff is a joint tenant 
with the defendants in the holding. That 
is not an issue that can be decided by the 
Small Cause Court. It can only be decided 
by a Revenue Court, and no machinery is 
provided by the Agra Tenancy Act for 
sending anissue of this kind arising bet- 
ween persons calling themselves tenants into 
the Revenue Court for decision. Section 273 
ofthe Agra Tenancy Act only relates to 
questions arising between a defendant 
claiming to hold as the tenant of the plain- 
tiff orof a peison in possession holding 
from the plaintiff. It dces not give the 
Civil Court any authority to refer an issue 
of this kind between co-tenants to the 
Revenue Court. 

In the case of Bhagwan Sahaiv. Ram 
Chunder (2), on which the trial Court has 
relied, it was held that a tenant seeking a 
declaration of his right as tenant may sue 
in the Revenue Court, and itis claimed én 
behalf of the opposile party that the plaint- 
ifs real object in Le present proceedings 
is to obtain such a declaration. It is 
therefore argued with regard to the pro- 
visions of the explanation to s. 230 of the 
Tenancy Act that the present suit was 
rightly rejected hy the Civil Court because 
adequate relief could be granted by the 
Revenue Court, although the plaint is 
worded in such a way that the relief appears 
to be one that might be granted by the 
Civil Court. Jt is perfectly true thatthe 
plaintiff applicant might apply “to the 
Revenue Court for a declaration and it 
appears that she might in the alternative 
apply under s. 99 of the Tenancy Act for 
compensation for wrongful dispossession. 
In the first place she would be compelled, 
after obtaining her declaration, to sue in 
the Civil Court for her shareof the profits, 
and in the second place she would be com- 
pelled to sue for possession. The proce- 
duie ofapplying for a declaration 
Revenue Court before she can obtain the 
relief which she claims in the Civil Court 
may bea clumsy one, but so far as I can 
sée.it isthe only legal way in which she can 
proceed. ©. 

I have been asked by the learned 
Counsel on behalf of the applicant to hold 

(2) 142 Ind Oas: 851; (1932) A Lı -J 849; -16 R D 560; 


A I R 1932 All693; LR13-A 356 Rey Ind-Rul (1933) 
All 137, 


in the .: 
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that asthe plaint is worded as one for a 
share of profits it should be admitted in 
the Civil Court and then, if necessary, dis- 
missed on the ground that the issue between. 
the rival tenants cannot be decided in the 
Civi] Court and cannot be referred to the 
Revenue Court. I am not prepared, 
however, to take this course. It would only 
lead to further difficulties, and in my opi- 
nion the real issues in the suit have to be 
decided in the Revenue Court. The deci- 
sjon of the trial Court, therefore, appears to 
me to be correct and the application for 
revision is dismissed with costs. 
N. C -Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 784 of 1931 
December 15, 1933 
BENNET, d. 
INDIAN STATES BANK Lop. 
(In LiguIvaTio0n) 
PRTITIONER—APFELLANT 
; Versus 
Musammat RUKMINI RANI AND cruges 
OPPOSTE Party 

Court-fee—Written statement filed opposing ap- 
plication by Official Liquidator under the Companies 
Act to set aside transfers as fraudulent—Whether 
should be stamped—Court Fees Act (VII of 1870), 
s. 19 (ili). 

Written statements which are 
application by the Official 
Companies Act tu set aside certain transfers as 
fraudulent needsnot be stamped with court-fee 
stamps. Section 19 ‘it, Court Fees Act should not 
be interpreted to exclude the written statement in 
a miscellaneous Case. 

Mr. Muhammad Ismail (Government Ad- 
vocate), for the Applicant. 

Mr. Din Dayal, for the Opposite Parties. 

Judgment- This isa reference by the 
Taxing Officer of ihe question as to whether 
a court-fee stamp should be affixed to 
written stalements which are filed oppos- 
ing an application.by the Official Liquidat- 
or under the Indian Companies Act to set 
aside certain transfers as fraudulent. 
Under the Companies Act the procedure 
ig similar to the procedure under the 
Provincial Insolvency Act. That however 
does not throw much light on the matter 
‘because there is no special provision under 
that Act. These proceedings under either 
of these Acts are apparently miscellaneous 
cases within the meaning of the General 
Rules (Civil) for Courts subordinate tothe 
High Court of Judicature at Allahabad 
and miscellaneous cases are Classified in 


filed opposing an 
Liquidator under the 
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the annual returns under Chap. XVI, 
p. 193 Form No. 95. A foot-note however 
to that form states that applications under 
the Provincial Insolvency Act (V of 
1920), are not to be entered in that particu- 
lar statement, Form No. 95, and apparently 
they are separately entered. They are 
however, clearly miscellaneous cases. 
Under s. 4 of the Court Fees Act it is provid- 
ed that for every document filed in any 
Court of the kind specified in the first or 
second Schedule, a court-fee stamp is 
required. It is therefore necessary for ihe 
learned Government Advocate to show that 
the dccuments in questicn come under the 


first or second Schedule. He argues 
that they come under Art. 1 of the 
Second Schedule as an application 


or petition. Nc doubt the application of 
the Official Liquidator to have the transfer 
set aside dves come under that Article, 
and it has been stamped with a 
Rs. 3 court-fee stamp under that Article, 
but it is claimed on behalf of the’ opposite 
party that their application in reply 
amounts toa written statement, and is 
therefore exempted from the court-fee duly 
under s. 19 (ii), which exempts ‘‘Written 
statemenls called for by the Court afier the | 
first hearing of a suit.” As regards written. 
Statements ina regular suit it is stated in 
Sch. 1, Art. 1 that a written statement 
pleading a set cff or counter-claim is liable 
to stamp duty; that is written statemenis 
which donot plead a set-off or counter- 
Claim are not liable to stamp duty. It is 
claimed, however, by the learned Govein- 
ment Advocate that this exemption ~ only 
applies in the case of a suit. There is 
no definition of a suit contained in the 
Civil Procedure Code, but there isa defi- 
nition of “decree” in s.2 (2) as the formal 
expression of an adjudication which con- 
clusively determines the tights of the parties 
in regard to the matiersin controversy in 
thesuit. Section 141 provides that the 
procedure for suits shall be followed in all 
proceedings in any Court of civil jurisdic- 
tion. The question is whether the exemp- 
ticn from stamp duty on the writien state- 
ments in s. 19 (iit) should be limited to 
wiitten stalements in a suit and should 
nct be allowed in the case of written state» 
ments in & miscellaneous case. I do not 
consider that the rule should be interpreted 
to exclude the written statement in a mis- 
cellaneous case. There is no reason to 
suppose that the legislature would have 
allowed a. written statement in a suit to be 
free of stamp duty and have intended tha 
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the written statementin a miscellaneous 
case should ‘be liable to stamp duty. There 
would beno reason to make such a distinc- 
tion. [f the legislature desires to make such a 
distinction, then it ought to be clearly provid- 
ed inthe Court Fees Act that the written state- 
ment in a miscellaneous case shall be liable 
to stamp duty as an application or petition. 
Under these circumstances I consider that 
it is not necessary for the written statements 
in the present miscellaneous cases to be 
stamped. Let this finding be returned to 
the Taxing Officer. 


N Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Appeal No. 204-76 of 1932 
July 4, 1933 
MIDDLETON, J. ©., AND Saaduppin, A J.O. 

PUNJAB NATIONALBANK Lrp.— 

APPELLANT 
TETSUS 


GOSAIN JAGGU LAL RESPONDENT 

Ezecution—Decree in jarour of judgment debtor 
hypothecated with decree-holder—Aegligence of 
latter in nott executing it—Judgment debtor, af 
entitled toask Court toawara tohim full amount of 
decree—hemedy of judgment dzbtor -—Separate 
suit. 

Where a judgment-debtor hypothecates with the 
decree-holder a decree in his favour for an amount 
greater than thatin thedecree against him, and the 
decree-holder neglects to execute the decree so en- 
trusted tohim by way of hypothecation, itis not 
open to the judgment-debtor to ask the executing 
Court in execution proceedings to award the full 
amount of the decree in his favour. The Court 
will be acting within its jurisdiction in deciding 
whether or not the judgment-creditur was bound 
to give credit to the extent of his decree but the 
Court cannot award tothe judgment-debtor the 
amount by which the decree is in excess of the 
decree against him. The judgment-debtor’s remedy 
is by way ofa separate suit 

Appeal fr.m an order ofthe Senior Sub- 
Judge, D. I. Khan, dated October 31, 1932. 

Mr. Belt Ram, for the Appellant. 

Messrs. K. S. Kazi, Mir Ahmad Khan 
and L. Ganesha Khan, for the Respon- 


dent. 


Lala Chela Ram for Official Liquidator, - 


for the Juyallpur Bank. 

Saaduddin, A.J. C.—The relevant facts 
of this litigation are given in the judg- 
ment delivered by Bench on March 7, 
1931 and in the referring order dated 
May 12 last. The exact point for decision 
before us is whether in the execution 


proceedings taken out by the Bank 
the judgment-debtor Juggu Lal was 
entitled to ask the executing Court 


to award him the full amount of the 
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decree which he had against Motiram and 
which hal been hypothecated with the 
bank. 

After hearing Counsel on both sides we 
are of opinion that these execution pro- 
ceedings cannot be converted into a suit 
for recovery of damages for a wilful default 
or negligence on the part of the bank 
in nat executing the decree entrusted to 
it by way of hypothecation in which the 
judgment-debtor becomes virtually the 
plaintiff and the judgment-creditor, the 
defendant. No authority has been cited 
at the bar covering the exact position 
formulated for decision in the case before 
us. Certain rulings have been produced, 
but they only relate to cases where prc- 
perty in execution of a decree or order had 
been delivered to the decree-holder which, 
on reversal of the decree or order had 
to be returned to the judgment-debtor 
and where such propery had suffered 
waste during the time the judgment-debtor 
was in possession. [n our opinion that 
is clearly a distinguishable position. There 
it was the act of the Court whereby the 
property had been given tothe judgment- 
debtor and he was on the reversal of the 
decree in his favour, bound to return 
the property in the form in which he had 
received it and the -Ccurt which had 
delivered possession to him had inherent 
power to see that the property was so 
delivered to him. Here the hypothecation 
of the decree was an act of the parties 
and not of the Court: at any rate it was 
not an act of that Court which is now 
seized of execution. In these circum- 
stances we do not think that it is necessary 
to notice the various authorities which 
have been discussed before: us,- and we 
hold that the learned execution Judge 
travelled beyond the scope of the execu- 
tion proceedings when he’ proceeded to 
award Jaggu Lal an amount which was 
in excess of the decree of the’ bank.- Up 
to the amount of the ‘decree ‘no doubt, 
as laid down in the judgment of the 
Bench dated March 7, 1931, the Court had 
to decide whether or not the bank was 
bound to give credit to Jaggu Lal or 
return the decree against Motiram in the 
form in.which it had received it. Up to 
that extent the order of the Court was 
perfectly. within jurisdiction and with 
reference to that matter the compromise 
dated March 11, 1933, is in order and can 
be certified. 

The result is that we give effect to the 
compromise apd in the terms thereof 


044 
hold that the bank's decree has been 
satisfied and that the execution proceed- 
ings may now be filed in full satisfac- 
tion. The further direction in the com- 
promise that Jaggu Lal has left no claim 
against the bank on account of the decree 
against Motiram is beyond the scope of 
the present proceedings and cannot be 
embodied in the order of this Court. For 
this Jaggu Lal or his creditors can seek 
remedy by a separate suit if they are 
so advised. On this appeal the order is 
passed in accordance with the above 


obselvations. Parties io bear their own 
costs in both Courts. 
N. Order accordingly. 


oe 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. of 1933 
January 4, 1934 

BENNET, J. 
DULI CHAND, PROPRIETOR, 
BALWANT BOOT HOUSE-—-DEFENDANT — 
ey APPLICANT 
VETSUS 
Mzssrs. J WALA PRASAD AND SONS 


—PLAINTIFfS— RESPONDENTS 

Contract Act (IX of 1872), ss. 148, 149, 151— 
Bailment, essentials of—Goods not put in possession 
of bank—Bank taking possession of only document 
of title—Bailment of goods, if constituted. 

Jt is an essential element of ss. 148 and 149, 
Contract Act, that there must be the putting into 
the possession of the bailee or of his agent of the 
goods in question. 

Where the goods were not put into the posses- 
sion of a bank and all that wasdone was that the 
bank received a document of title to the goods and 
the bank received that document in order that it 
might be banded to the consignee by the bank and 
the consignee would pay a sum of money to it: 

Held, that by this transaction the goods would 
never ceme into*thé possession of the bank and 
there was mo bailment of the goods and no duty 
of a bailee-would be cast on it. 
ment of title the responsibility of-the bank under 
s. 151 is for -the-safé custody of the document of 
title and mot for.the safe custody of the goods. 


C. R.A. against an order of the Small. 


Cause Court Judge, Agra, dated November 
8, 1933. 

Mr. Din Dayal, for the Applicant. 

Judgment.—This is an application in 
revision on behalf of a defendant against 
whom a decree has been passed by the 
Small Cause Court of Agra in favour of 
the plaintiff which isa bank. Theplaint- 
iff bank lent money to the defendant on 
an overdrait and a printed letter dated May 
18, 193l, was sent by the defendant 
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offering as security against this overdraft 
“our R-Rts. sent to you for collection.” 
The finding is that certain railway receipts 
were sent to the bank to collect a certain 
sum from a consignee or vonsignees and 
that the bank endeavoured several times 
to collect these amounts but the con- 
signees refused to accept the consignment. 
The letter of May 18, 1931, in the second 
paragraph stated: “In case the R-Rts. 
are returned unpaid, I will settle your 
account and will take delivery of the 
R-Rts. immediately I hear from you, 
failing which I authorise you to clear and 
store the goods etc.” Now a distinction 
must be drawn between a right and a 
duty. In the first paragraph of the letter 
there is a duty. cast on the bank of collec- 
tion of the payments on the R-Ris. The 
bank attempted to collect that payment 
and, therefore, fulfilled its duty in that 
particular. In the second paragraph tke 
letter does not impose any duty on the 
bank to clear and restore the goods but 
it gives the bank a right to do so. It was 
optional to the bank to exercise that 
right or nct as the bank chose. In the 
present case the bank did not choose 
to exercise that right and the bank did 


not clear the goods or take  pcsses- 
sion of them. The bank has now 
sued cn the loan and the defendant 


claims that there was a bailment under 
s. 151 of the Contract Act and that the 
bank had failed to take the necessary 
care of the goods and that defendant was 
entitled toa set off for loss that occurred 
to defendant. Learned Counsel points out 
his client applied by a. letter of 
January 4, 1932, to the Railway Company 
asking for the consignment to be rebooked 
to the defendant. The reply of the 
Railway Company dated January 11, 1982, 
is not produced but a letter in continua- 
tion of thatzeply dated February 8, 1932, 
is produced and that letter states that 
on a reference to the plaintiff bank, the 
bank wrote that the railway should not 
rebook the consignment to defendant as the 
defendant had taken money on thesecurity 
of the R-R from the plaintifi and R-R 
was still in possession of the plaintiff, 
Now the elaim of the learned Counsel for 


the defendant is that a bailment 
arose when the bank received the 
railway receipt. Under s. 148 of the 


Contract Act a bailment is the delivery 
of goods by one person to another for some 
purpose upon a contract that they shall, 
when the purpose is accomplished, be 


1934 


returned or otherwise disposed of accord- 
ing to the directions of the person dc- 
livering them. Under s. 149 the 
delivery may be made by doing any- 
thing which has the effect of putting the 
goods in the possession of the intended 
bailee or of any person authorised to hold 
them on his behalf. It is an essential 
element of these two sections that there 
must be the putting into the possession 
of the bailee or of his agent of the gools 
in question. In the present case in my 
opinion the goods were not put into the 
possession of the bank at all. All that 
was done was that the bank received a 


document of title to the goods, and the 


bank received that document in order that 
the document might be handed to the 
consignee by the bank and the consignee 
would pay a sum of money to the bank. 
By such a transaction the goods would 
never come into the possession of the bank. 
During this period the goods would remain 
in the possession of the railway company 
as common carriers and it would be the 
railway company who would be the bailee 
and not the bank. A reference to s. 172 
of the Contract Act will not help the ap- 
plicant inrevision. That section deals with 
a pledge and a pawner and apawaee: but 
these words also imply the bailment of goods 
as security. [n my opinion there was no 
bailment of the goods jn the present case. 
What the bank received as security was 
not the possession of ths goods but the 
possession of a document of title to the 
goods. In some cases no doubt a bank 
does take actual possession of goods and 
place them in godowns unler its charge 
and in that case the bank no doubt 
becomes a bailee of the godds, but where 
a bank merely takes possession of a docu- 
ment of title the responsibility of the bank 
under s..101 is for the safe custody of 
the document of title and not for the safe 
custody of the goods. As learned Counsel 
has some doubt on this question of the 
legal result of placing documents of title 
with the bank I may refer to the well 
known case where a person deposits as 
security a document of title to immovable 


property such asa sale deed under which 


he obtained his title. The deposit of such 
a document with the bank will give the 
bank certain rights in regard to that 
document but it does not produce the 
legal effect that the bank becomes in 
possession of the immovable property. 
Reference has been made to a decision 


of a learned Single Judge of this Court 
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in Civil Revision No. 395 of 1933 in a. 
case in which the same bank was a party 
under similar circumstances and the same 
letter authorising an overdraft was proved. 
In that case the Small Cause Court Judge 
without expressly stating that there was 
a bailment assumed that there was a 
bailment as he said: 

"the plaintiff ought to have taken as much care 
of the gonds as he would have taken if the goods 
were his own,” 
and he also construed the second 
paragraph of the letter as casting a duty 
on the plaintiff to get the goods rebooked 
to Agra. At the same time he held, “Nor 
the plaintiff took delivery of the railway 
receipt.” Apparently he meant that the 
plaintiff did not exercise his rights under 
the second paragraph of the letter and 
did not take possession or delivery . of the 
goods. As I have already stated I 
consider that this construction of the 


etter is erroneous and under such cir- 


cumstances there was no possession taken 
by the plaintiff and, therefore, no bailment. 
A. revision was broughtin this Court but 
the point was not taken in revision that 
there was no bailment and no duty of 
a bailee was cast on the plaintiff. Con- 
sequently as the point was not before 
the learned Judge who heard the revision 
he ‘gave no decision on the point. The 
ruling, therefore, is not to the point. The 
point, however, does occur to me and for 
that reason I have considered it and on 
this ground I dismiss this application in 
revision. 
N. Application dismissed. 


MADRAS HIGH COURT 
Full Bench 
Original Petition No. 108-of 1932. 
May 11, 1933 =. 
BEASLEY, C. J., CORNISH AND BARDSWELL; JJ. 
A.8. P.L. V.R. RAMASWAMI 
CHETTIAR—PETITIONE-——ÅSSESSEE 
versus”: l 


-Tan COMMISSIONER or INCOME-TAX, 


MADRAS—REFERRING Orricer— 
RESPONDENT 

Income Tax Act (XI of 1922‘, ss. 4(2), 9— 
Assessee having foreign money-lending business— 
Rentals derived from properites taken over in 
discharge of debts— Whether assessable to income- 
ax. 
Per Bensley,C J, and Bardswell, J. (Cornish, J., 
contra’. The rentals derived from properties taken 
over in discharge ofdebis in the course of foreign 
money lending business and treated as- assets of 
that business can be assessed as part of the profits 

/ é š 
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of that business when remitted to British India 
under s.4 (2) of the Income Tax Act. [p. 648, col. 
2 


‘Seotion 9 of the Indian Income Act cannot be appli- 
ed to income from property in a foreign country and 
it is only when income is derived from property in 
British India that s. 9 is of any application at all. 
Salisbury House Estate Company, Lid, v. Fry (1), 
distinguished. 

Per Cornish, J.— Rents derived from property do 
not become profits of a business simply by virtue 
of the ownership of the property being in a business 
concern, and it makes no difference, that the pro- 
perty was acquired by the profits of the business or 
in the course cf the business, The rent maybe a 
profit of the businessman ; but ib is nota profit of 
the business unless it is derived from the business. 
Salisbury House Estate Company, Limited v. Fry 
(1), applied. 

Mr. R. Kesava <Aiyangar, for the Peti- 
loner. | 

Mr. M. Patanjali Sastri, for the Respon- 
ent. 

Beasley, C. J.—The following question 
has been referred to us by the Commissioner 


of Income-tax, Madras, in pursuance of this- 


Petition 
1932, 


High Court's order in Original 
No. 108 of 1932, dated August 20, 
namely: 

“Whether the rentals derived from properties 
taken over in discharge of debts in the course of 
foreign money-lending business and treated as assets 
ofthat business can be assessed as part of the 
profits of that business when remitted to British 
India unders 4 2) of the Indian Income-tax Act.” 


The petitioner isa Nattukottai Chetti 
and is the proprietor of a money-lending 
business in Burma and alsoa partner with 
a 7-8th share in a banking business at Kuala 
Lampur in the Federated Malay States, 
namely the “A. S. P. L. V. R.” Firm. In the 
year of account a large sum of money was 
shown in the books of the firms at Burma 
and Kvala Lampur to have been remitted 
from Kuala Lampur to Burma during 
that year. The question arose during the 
assessment whether that sum included any 
part or the whole of the petitioner's share 
of profits of the Kuala Lampur business 
during the .three years prior to the year 
of account which would be liable to tax 
under s.4 (2) of the Act. In considering 
this question, the Income-tax Officer had 
to deal with the rental income derived 
from J5 house properties in Kuala Lampur, 
all the houses except one admittedly 
having been taken over in discharge of tha 
debts due from the customers of the 
business. The one house also was acquir- 
ed with a view to secure overdrafts from 
banks for the purposes of the money- 
lending business. All these houses are 
shown as assets of the money-lending 
business; and the rentals from the houses 
and the expenditure relating to them are 
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accounted for in the books and the net 
result is taken periodically to the profit 
and lossaccount of the business. All the 
houses except one have now been sold and 
the profits derived by the sale of the house 
properties have been assessed already as 
business profits. The Income-tax Officer 
held that the rents received amounting fo 
$9,219 should be tieated as part of the 
petitioner’s income from business. He, 
therefore, included that amount in the profit 
available for remittance under s. 4 (2) 
of the Act. Inthe opinion of the Commis- 
sioner of Jncome-tax that assessment was 
correct; and, in dealing with the question 
referred by him, he observes that under 
s. 9 (1) of the Act, tax is payable by an 
assessee under the head “Property” in 
respect of the bona fide annua] value of 
buildings etc., of which heis the owner, 
that there is nothing im the section to 
indicate that the buildings, etc. must be 
situate in British India but that this section 
is governed by s.4 (1), which requires that 
income, to be assessable, must accrue or 
arise or be received in British India. He 
draws the conclusion that, as what is 
assessed is the annual value of the build- 
ings and not ihe rent, even if the owner 
of buildings situate elsewhere receives the 
rent in British India, that does not constitute 
under s. 4 (1) a receipt of income taxable 
under the head ‘‘Property.” As regards 
the annual value of buildings, he contends 
that s. 9 ofthe Act is of no application 
to buildings situate elsewhere than in 
British India. His contention, therefore, is 
that, where these renis are received abroad 
from foreign property, they cannot ke reach- 
ed by s. 9of tha Act and can only be 
reached by s. 4 (2) and then onlyif the 
facts warrant that income to be properly 
described asprofits and gains of a foreign 
business. The petitioner, on the other 
hand, contends thit income of this nature 
is not and cannot be business ineme. He 
points out that income-tax is paid by an 
assessee under various heads for which 
sections are provided, that, had this income 
accrued in British India, the tax would 
have been payable by the assessee under 
s. 9 of the Act and nots. 10 which deals 
with theprcfits or gains of a business and 
thatthe two sections are quite distinct, the: 
one relating to property and the other 
relating to the profits or gains of a business 
and this, of course, is quite true. Insupport 
of this argument it is contended that the 
House of Lords have decided that income 
derived from the letting of premises is 
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ussessable as income derived from property 
n land and not as business profits. That 
ms in the case of Salisbury House state 
Jompany Limitedv. Fry (1). In that case, 
the appellant company was the owner of a 
large block of buildings and let out the 
Tooms as unfurnished offices to tenants. 
‘The company had no other business except 
the letting out and management of the one 
property. Their Lordships held that the 
company was properly assessable under 
Schedule A and not under Schedule D. 
Ib isargued by the petitioner here that this 
is a decision directly in point because the 
opinion expressed by their Lordshipsin this 
case was that the assessee in such a case can- 
not be said in respect of the income from 
land to be earning profits from trade. Putting 
out of consideration any question of distinct 
classification of income such as the deter- 
mination of which schedule the income falls 
within for the purpose of its being taxed, 
ifthe judgment of their | ordships means 
that Income derived by a trading company 
from land can never be profit earned from 
trade or business, although that may be the 
only business carried on by an assessee, then 
this case is strongly in point. But it has 
to be remembered that what their Lordships 
were considering was whether that particu- 
Jar income stood to be assessed 
under schedule A or schedule D and 
not whether it was liable to be as- 
sessed at all and whether the income-tax 
authorities as they claimed had any option 
to include that income in schedule D not- 
withstanding the fact that it might also have 
been included in schedule A. This claim 
of the income-tax authorities their Lord- 
ships negatived. They held that the in- 
come-Lax authorities had no such option and 
that, where the assessees were capible of be- 
ing assessed under schedule A, they could nət 
in respect of the same income, be assessed 
under schedule D; ii: other words,where there 
are various classes of income and the taxing 
statute says that income of a particular 
class is to be charged under a particular 
section or schedule, then it is to be charged 
under that section or schedule only. Exact- 
ly similar is the case under the Indian 
Income Tax Act. But it must be remem- 
bered that in the House of Lords casa what 
was being dealt with was income derived 
from property within the United Kingdom 
and not property elsewhere. If the conten- 
tion put forward by the petitioner here is 
“(.) (1930) 15 Tax Cas 266; 99 L JK B403, ae 
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correct, it means that this class of incom? 
having once been labelled ‘“property,’ 

wherever that income is derived, whether 
in British India or in any other part of the 

world, itis still “property” and has to be 
dealt with under s.9 of the Art as such, 

In my view, the argument is unsound; and it 
is important to see whether under the 
English Act such income, once having been 
assessable under schedule A, must still be so 

when it is derived from property in a foreign 
country. Tt is clear that such income is 

no longer assessed under schedule A but 

under Case V of schedule D, namely, tax in 
respect of income arising from stocks shares 

and rents out of the United Kingdom. 

This certainly shows that it is only when 
the property in respect of which the assess- 
ment is madein the United Kingdom that 
schedule A is of application and that, when 
the income accrues from foreign property,it 1s 
dealt with in schedule D in the same way as 
are all profits and gains from whatever source 
accruing in the foreign country to a re- 
sident in England and in which schedule. 
all profits of any trade, profession, employ- 
ment and vocation in England also are as- 
sessuble, nor is the assessment based on 
the annual value as it isin schedule A but on 
actual profit. [t seems to me, therefore, 

that by the analogy of the English 4ct,s. 9 
of the Indian Act cannot be applied to in- 
come from property in a foreign country 
and that it is only when income is derived 
from property in British India that s. 9 is of 
any application at all. How then is this in- 
come to be taxed when it is brought into 
British India? The petilioner’s contention 
is that, ifs 9 doesnot apply, the income is 
not taxable at all. With that contention 
Iam unable toagree. If there is evidence 
upon which the income-tax authorities can 
find that these are the profits and gains of a 
business, then it seems to me that they are 
taxable under s. + (2) of the Act; and the 
fact that they would, if the property had 
been in British India, be classified under 
s. 9 instead of s. 10 of the Act cannot alter 
that description if they are capable of bear- 
ing it. It then becomes a question of fact, 
namely, whether these rentals can be said 
to be the profits and gains of the petitioner's 
banking business. I do not understand 
their Lordships in the Salisbury House 
Estate Compan; Limited v. Pry (1) to 
say that in law under no circimstan- 
ces Can a company or firm deriviag profit 
from land be described as traders and 
those profits the protits of atrade. They 
were merely deciding a question of income 
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tax. At p. 328* of the report in Salisbury 
House Estate Company Limited v. Fry (1) 
Lord Macmilian says speaking of the com- 
pany s activities: 

“Land-owning, however profitable, is not a trade 
within the meaning of the income-tax Code. Property 
in lind as a source of income is dealt with and can 
only be dealt with, under schedule A,and the rules of 


that schedule prescribe how the income from landed 
property is to be ascertained and measured.” 


In my view, when s. 9is put out of con- 
sideration as touching this matter, all that 
has to be seen is whether this banking firm 
asa part of its business activities derived 
this profit. This is a question of fact. If 
the Commissioner of Income Tax holds that 
this income is a profit of the business 
because it has accrued to that business 
irrespective of whether it did so in the 
ordinary way of the business, then I think 
that hehas not applied the proper test. 
What . has to be seen is whether the 
transaction which resulted in this profit 
can fairly be described as a part of the 
assessee's ordinary business. I think it 
can. Thisisa banking business and it 
is the business of bankers to lend money and 
in the course of that businessthe loans are 
repaid usually of course in cash but 
certainly not uncommonly, by the sale of 
jewels andother valuable articles pledged 
with the bankers. When loans are repaid, 
the money is ordinarily invested in the 
business. This is particularly so where 
the assessee carries on a banking business 
abroad and has normally no intention of 
becoming a land-owner in that foreign 
country. ‘The interest on the investment is 
a business profit clearly. Does what took 
place in thiscase differ materially from 
ihe bankers’ ordinary transactio:? Instead 
of taking cash payments from the debtors 
the assessee took their equivalent, the 
houses, in . discharge of their debts. That 
was as much a part of the assessee's 
banking business as if he had received 
the repayment incash. During the in- 
terval between the receipt of the houses 
and their sale, rents were received from 
the tenants of the houses so handed over 
indischarge ofthe debts. It is not as 
though the assessee had invested some of 
his profits in immovable property. That 
is not the case here at all. That rents were 
received by him instead ofinterest on the 
returned loans was merely due to the 
accident that instead of being repaid in 
cash the assessee was repaid in kind. In 
my view, therefore, the ren's received by 
the assessee were not only received by 

*Page of (1940) 15 Tax Gas, [Fa] 7 
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him in the course of bis business but were 
received by him as a banker and the 


transaction was a banking transaction. 


I would, therefore, answer the question 
referred to us in the affirmative and 
direct the petitioner to pay Rs. 200 costs 
of the Commissioner cf Income-tax. 

Cornish, J.—The sole question for 
decision on this reference is whether income 
derived as rent from property situated 
outside British India, but received by the 
assessee owner within British India, can be 
charged to income-tax under s. 4 ‘2) as 
“profits and gains of a business 
accruing or arising without British India.” 

It is admitted by Mr. Patanjali Sastri 
on behalf of the Income tax Commissioner 
that ifthe property in question had been 
situate in British India the assessee would 
have been chargeable to tax unders. 9. 
It does not, of course, follow that’ because 
this income isnot taxable under s. 9, 
on account of the property being situate 
outside British India it could not be 
chargeable to tax under s. 4 (2)if the 
income received bythe assessee from the 
property isa profit ofa business. It is only 
oo that footing that this income can be 
made taxable. But in order to bring 
the income within the reach of s. 4 (2) it 
must be shown that it is a profit of a business 
—which mecus ihat the source of the profit 
isa business—carried on by the assessee, 
be the assessee a businessman ora busi- 
ness concern. Rents derived f:0m property 
do not become profits of abusiness simply 
by virtue of the ownership of the property 
being ina business concern and it makes 
no difference in my opinion that the prop- 
erty was acquire! by the profits.of the 
business or in the course of the business, 
The rentmay bea profit of the business- 
man; but itis not a profit of the business 
unless it is derived from the business. In 
the present case the assesses acquired the 
property in the course of his money-lending 
business. Certain customers to whom he 
had lent money wereunable to pay their 
debts and the assessee 100k over the security, 
the property, in satisfaction of his claim. 
By that operation the money-lender became 
a land owner and let the property for rent 
to tenants. He dealt withthe property as 
aland-lord. The payment of rent by his 
tenants was entirely independent of any 
money-lending business carried on by him. 
The rent was paid to him and received by 
him because be was the landlord and not 
on account of any transaction in his money- 
lending business. Applying the language 
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of Lord Warrington in Salisbury House 
Estate Company Ltd. v. Fry )— 

“Phere is nothing in the facts stated in the case 
which would properly lead to the conclusion that 
in dealing with the property the company (the 
words ‘the money-lender’ may here be substituted 
for ‘the company’) is acting otherwise than an ordin- 
ary landlord would act in turning to profitable 
account theland of which he is the owner.” 


The Income-tax Commissioner relies on 
the facts that the assessee was carrying 
ona business of money-lending; that the 
house properties were assets of his busi- 
ness and were treated by the assessee as 
such; andthe Commissioner’s conclusion 
is that any income from the property must 
be a receipt of the business- therefore, 
a profit of the business. I have already 
endeavoured toshowthat according to my 
judgment the acquisition of property by 
a business concern inthe course of its 
business does not ipso facto render the 
rent received from that property profits 
of the business. In Salisbury House 
Estate Company Ltd. v. Fry (1) Lord 
Atkin stated at p. 318* that it made no 
difference that rents received from prop- 
erty owned by a trading company 
formed part of the annual profits of ihe 
company; theincome would be assessable 
under scheduleA and not as income from 
trading under schedule D. I take that to 
mean that the rents received by the 
Company from its house property could not 
become assessable as income from ihe 
trade or business of the Company’ by 
reason of thecompany treating those rents 
as part ofits profits. That seems to me 
decisive against the argument of the 
Income-iax Commissioner to which I have 
just referred that income from property 
owned by a business concern is a profit of 
the business. 

I would, therefore, answer the reference 
by saying that the income received by 
the assessee from the property in question 
cannot ‘be assessed under s. 4 (2) as profits 
of business. 

Bardswell, J.—I have had the advant- 
age of reading in advance the judgments 
just delivered by my Lord the Chief 
Justice and my learned brother, Cornish, J. 
I think it clear for the reasons fully set 
out in my Lord’s judgment that the rentals 
from the house properties in question cannot 
betreated as income under s. 9. They can 
therefore, betaxed only if they can be 
regarded asprofits and gains of a business 
so as tocome withinthe scopeof s. 4 (2). 
In my opinion they can be so treated. 
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The remarks of 
Salisbury House Estate Company Lid. vV. 
Fry (1) which have ‘been quoted by 
Cornish, J., have to be read with what 
that learned Lord has said later at 

21* — 


“I find it difficult tosay that companies which 
acquire and let houses for the purposes of their 
trade do not let the premises as part of their operation 
of trade.’ 


I take that case as deciding no morethan 
that rentals from house property can 
only be included in schedule A to which in 
this country s. 9 corresponds, if that 
schedule isapplicable and not that such 
rentals canin no circumstances be treated 
as profits and gains of a business. In the 
present instance it is found that e. 9, 
which corresponds to schedule A, isnot ap- 
plicable, while except inthe case of one 
house the properties acquired have not been 
acquired merely forthe purposes of the 
money-lending business, but have actually 
been received as a payment in kind in 
discharge of debts, due to the money-lend- 
ing firm. I agree with my Lord that the 
rentals received from these properties 
after the properties had been received and 
before they had been sold we1e as much in- 
terest ontherepaid loans asifthe loans 
had been repaid in cash. The rental of 
the remaining house has also, in my 
opinion clearly to be regarded as a profit 
ofthe business seeing the purpose for 
which it had been acquired. I agree that 
the question referred to us should be 
answered in the affirmative and that the 
petilioner should pay the costs of the 
Commissioner of Income-tax. 

A. Reference answered in the affirmative. 

*Page of 1f Tax Cas —[d.|] 
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ABDUL HADIAND orHeRS—ACCUSED— 
APPLIGANTS 
versus 


EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 97, 99, 105, 425— 
Right of private defence, extent of—Trme to have 
recourse to public authorities—Whether deprives 
party of right—Right, when arises—Co-sharer in 
constructive possession of joint land digging part 
of it-—Mischief-—Right to prevent digging— Right of . 
private defence of property ; 

If the right of private defence given bys. 97, 
Penal Code, is subject to the restrictions contained 
in s. 99, then s., ¥7 would, in .most cases be 
nugatory, - lf it is to-be so-read, it will lead tothe 
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Lord Atkin in 
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’ result that a person having a right to defend his 
property against mischief or criminal trespass 
must, instead of protecting his property, run to 
the yolice and leave the aggressors to do what the 
law entitles him to protect himself against by 
exercising his right of private defence. 

lf the act of mischief has already begun, there is 
more than an apprehension of danger to the property 
and the right of private defence has come into exis- 
tence, If the right of private defence has already 
arisen, if is not expected that a person entitled 
to exercise if should have recourse to the permission 
of the public authorities. He is entitled, in view of 
the immediate danger of injury, to defend it 
by exercising his right instead of having recourse 
to the public authorities. 

One of several co-sharers in constructive possession 
of joint land has no right to dig part of it with 
a view to appropriating it for his exclusive use. 
If he does so inthe teeth ofopposition by another 
who is also in constructive possession, Lhe act 
amounts to criminal trespass. The removal of earth 
from pari of the land will diminish tts value or 
utility and affect it injurionsly within the meaning 
of s. 425, Penal Uode, so as t9 constitute the act 
an offence of mischief and the opposite party will 
have every right to prevent the digging which 
amounts to criminal trespass and mischief, 


Gr, R. A. from an order of the Addi- 
tional Sessions Judge, Pilibhit, dated 
August 31, 1933. 


Mr. G. S. Pathak, for the Applicants. 
The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application by 
Abdul Hadi and six others for revision of 
an order passed by the learned District 
Magistrate of Shahjahanpur dismissing 
their appeals from an order pessed by a 
Magistrate, Second Class, convicting them 
of offences under ss, 147 and 323, Indian 
Penal Code and sentencing them to fines. 
An application for revision was made to 
the learned Sessions Judge, who dismissed 
it. 

It appears that the complainant Bhagwan 
Das and the applicants had had a dispute 
of long standing in respect of a piece of 
land described as‘ khandsar and Phulwar ’ 
which admittedly belonged at one time 10 
one Mohammad Bakhsh, who died some- 
time after 190] leaving a will by which 
the land in dispute was bequeathed to 
Mohammad Sadiq and Ilahi Bakhsh, two of 
his four sons. He had also a daughter, 
Musammat Sakina. The will purports to 
bequeath other properties to Musammat 
Sakina and his other sons. The will is on 
the record of this case and may be accept- 
ed as a genuine document. Mohammad 
Sadiq and Jlahi Bakhsh’s heirs executed 
a sale deed in respect of the land in dis- 
pute in favour of Bhagwan Das, the com- 


plainant; in 1918, Bhagwan Das claimed to. 
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be the sole proprietor of the land known as 
‘khandsar and Phulwar. Abdul Hadi is 
the son of Musammat Sakina who according 
to him was entitled, at least, to a share 
in this land. He claims to .have been. 
in exclusive possession of the land for a 
number of years. 

On December 14, 1932, Monga’ Prasad 
and four others were sent by Bhagwan 
Das to dig what has been called a‘ mond’ 
in the land in dispute. The object was to 
excavate a portion of the land in dispute so 
as to make it fit for some purpose In manu- 
facturing sugar. Abdul Hadi and the other 
accused are alleged to have arrived and 
beaten Monga and his companions. On a 
complaint they were prosecuted for tof- 
fences under ss. 147 and 323, Indian Penal 
Code and convicted by a Tahsildar Magis- 
trate, as already stated. The trying Magis- 
trate found that Bhagwan Das was the sole 
owner of the land in dispute and in posses- 
sion thereof and that none of the accused 
had any right 10 or possession of any part 
of the land in dispute. He believed the 
prosecution witnesses, who stated that all 
the applicants were armed with lathis and 
altacked Monga Prasad and his companions, 
as alleged by them. On those findings the 
applicants were convicted and sentenced 
under ss. 147 and 323, Indian Penal Code. 
There can be little doub. that if the find- 
ings arrived at by the Tahsildar Magistrate 
be accepted, an offence under s. 147 has 
been ciearly made out and nd question of 
law can arise. 

In appeal to the District Magistrate it 
appears to have been contended on behalf 
of the applicants that they were in posses- 
sion and apart from any question of right, 
they had a right of private defence of prop- 
erty in their possession. They also claimed 
a right lo the land in question. Ib seems 
alsoto have been argued that Bhagwan 
Das wes not im possession and that an 
attempt was made on his behalf to take 
pessession of the land on December 14, 
1932. The learned District Magistrate 
refused to adjudicate on questions of right 
and possession, holding that even if the 
applicants were in exclusive possession of 
the land in dispute, they could have no 
right of private defence, as Bhagwan Das's 
men could not be considered to have been 
guilty of criminal trespass and therefore, 
the applicants though in exclusive posses- 
sion, had no right of private defence of 
property. This viewis manifestly erroneous. 
If the applicants were in exclusive and 
peaceful possession of the land in dispute 
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and Bhagwan Das’s men attempted to take 
forcible possession and to exercise acts of 
ownership, they would commit not only the 
offence of criminal trespass but also. of 
mischief in that they were attempting to 
remove earth from the land and making 
excavations. This view is, however, based 
on the hypothesis that the applicants were 
in exclusive possession—a fact which was 
seriously controverted before the trying 
Magistrate, who negatived it. The District 
Magistrate ought to have considered that 
aspect of the case and recorded a definite 
finding and then proceeded to hold whether 
an offence in law was established. . As 
already stated, he did not deal with the 
question of possession. The learned Advo- 
cate for the applicants made a grievance 
of that fact before me and offered to esta- 
blish the facts alleged by his clients if the 
case were sent back to the District Magis- 
trate. I preferred to go into the whole case 
myself and am in a position to record a 
finding on the question of right and: posses- 
sion before finally disposing of the revision. 

The trying Magistrate was clearly un- 
aware of the rule of Muhammadan Law 
applicable to Sunnis, as the members of 


Mohammad Bakhsh’s family were, that a: 


will in favour of an heir is invalid, unless 
it is consented to by the other heirs. Hav- 
ing held that the will executed. by Mobam- 
mad Bakhsh in favour of his sons and 
daughter was genuine, the trying Magis- 
trate took it as established that Mohammad 
Sadiq and Ilahi Bakhsh had an absolute 
and indefeasible right to the land in dis- 
pute, which had been bequeathed to them. 
This is by no means a correct proposition. 
Unless it is shown not only that Mohammad 
Bakhsh bequeathed the land in dispute to 
Mohammad Sadiq and Ilahi Bakhsh, but also 
that the other sons and daughters of Moham- 
mad Bakhsh, consented, after his death to 
the legacy taking effect, Mohammad Sadiq 
and Ilahi Bakhsh, could not acquire any 
interest in the land as legatees. Such con- 
sent has not been alleged, much less eslab- 
lished in the.present case. The judgment 
of the trying Magistrate clearly shows that 
he was greatly influenced by what he con- 
sidered co be the undoubted right of the 
transferors of Bhagwan Das. It is difficult 
to say what view he would have taken if 
the question of right, as stated above, had 
been present to his mind. 

As regards possession, the evidence is 
conflicting. The land assumed some im- 
portance in 1930, when the Municipal 
Board desired to take it on- lease for 
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Bhagwan Das’s right 
to lease it to the Municipal Board 
seems to have been recognized by 
the Board. Thereupon Abdul Hadi 
Khan made an application to the Board 
alleging that one-third of the land belong- 
ed to his .mother and that Bhagwan Das 
had norightto let the entire land to the 
Board. He claimed that so long as his 
mother’s one-third share was not separated 
or the Municipal Board did not pay rent 
in respect of that share, the Municipal 
Board would have no right to possession 
of the plot under any lease which Bhagwan 
Das might execute. The, Secretary of the 
Municipal Board madesome enquiries and 
reported that there was a dispute between 
Abdul Hadi Khan and BhagwanDas in 
respect of the land and thatit was not 
desirable for the Board to take the land 
from Bhagwan Das. 

There is no other documentary evidence 
of importance definitely showing acts of 
possession exercised by Bhagwan Das. 
before 1930. The applicants relied on a 
‘kirayanamah dated November 20, 1922, 
by which Musammat Sakina let the land. 
in dispute to one Faqirey for three years. 
There is no evidence that Faqirey actual- 
ly tock possession under the ‘irayanamah’ 
and that he remained in peaceful posses- 
sion for three years. The document is however 
some evidence of Musammat Sakina ex- 
ercising an act of ownership. No documen- 
tary evidence has been produced on 
behalf of Bhagwan Das proving his pos- 
session after 1918, when he purchased the 
land from Muhammad Sadiq and the 
heirs of Ilahi Bakhsh. Both parties pro- 
duced oral evidence to prove their exclu- 
sive possession, The trying Magistrate 
has summarily disbelieved the witnesses 
produced by the defenceon this part of the 
case. He accepted the evidence of two 
or three witnesses examined by Bhagwan 
Das. It should be mentioned that though 
the land has been described as ‘khandsar 
and phulwar, it appears to have been 
‘parti’ fora number of years and incap- 
ableof definite enjoyment. The applicants’ 
witnesses stated that the land had been let 
to a certain person, who had his ‘tal’ on it. 
They also stated that there are trees on it, 
the produce of which was appropriated 
bythem. The evidence led on behalf of 
Bhagwan Das merely showed that some 
earth had been taken by a certain person 
with the permission of Bhagwan Das 
and another person had stored his bricks 
for a short timewith the -permission of 
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Bhagwan Das. Ido not think thatin a 
case of this kind, oral evidence in proof of 
possession is at all reliable. It is far 
more likely that the land lay ‘parti and 
neither side was or had aright to bein 
exclusive possession. Such acts by one 
party as were not consistent with the right 
of the other were not objected to. The 
finding of the trying Magistrate that 
Bhagwan Das was in exclusive possession 
is, as already stated, greatly infiuenced 
by his view that Bhagwan Das’s trans- 
ferors were the exclusive owners of the land. 
The evidence of Bhagwan Das’s witnesses 
“on the question of possession is too meagre 
and unreliable to justify a definite finding 
that he was in exclusive possession. la 
respect of the kirayanamah of November 20, 
1922, Iam not prepared to hold that the ap- 
plicants were in exclusive possession, as 
is alleged by them and their witnesses. 
In this view, possession must be considered 
to have followed title. Musammat Sakina, 
Bhagwan Das and possibly some others 
who were the heirs of Muhammad Bakhsh 
should be deemed to bein possession of 
the land in dispute, which has been 
‘parti.’ | 

The question then arises whether 
Bhagwan Das was justified in digging 
part ofthe land in dispute so as to make 
a ‘mund byremoving earth from it. If 
the answer bein the negative, ihe ncxt 
question is whether the accused had a 
right to prevent Bhagwan Dags men 
from doing so and on their persisting to 
dig had the right to beat them and eject 
them from the land in the exercise of their 
right of private defence of property. The 
learned Assistant Government Advocate 
argued that even assuming Bhagwan 
Das was not the sole owner of the landin 
dispute, his menhada right to dig part 
of the land. I do not think this argument 
can be accepted. One of several co-sharers 
in constructive possession of joint land 
has no rightto dig partof it with a 
view to appropriating it for his exclusive 
use. If he does, inthe teeth of cpposition 
by another who is also in constructive 
possession, the act amounts to criminal 
trespass. The removal of earth from part 
of the land was calculated to diminish its 
value or utility and at all events, to 
affect it injuriously within the meaning 
of s. 425, Indian Penal Code, so as to 
constitute the act an offence of mis- 
chief. This being so, Abdul Hadi Khan 
and others, representing the interesis of 


Musammat Sakina had every right to” 


{ 
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prevent the digging of part of the land 
which as ‘already stated amounted to 
criminal trespass and mischief. Section 97, 
Indian Penal Code, gives a right of pri- 
vate defence of property against an act 
which amounts, inter alia, to an offence of 
crimina! trespass or mischief. In this view 
Abdul Hadi and others should be consider- 
ed tohave acted in the exercise of their 
right of private defence of property. 
Bhagwan Das had no right to do something 
which was objected to by his co-sharers and 
which would deprive them of joint pos- 
session. His object clearly was to estab- 
lish exclusive possession and to drive Abdul 
Hadi Khan and others to institutea civil 
sult. 

Thelearned Assistant Government Ad- 
vocate contended that the right of private 
Gefence given by s. 97, Indian Penal 
Code is “subject to the restrictions con- 
tained in s. 99,” which provides that 

“there is no right of private defence in cases in 
which there is time to have recourse to the protection 
of the public authorities.” 

It is contended that Abdul Hadi and others 
had ampletime to seek the assistance 
of the police before beating Monga Prasad 
and others who were digging part of the 
land in dispute. Iam unable to accept 
this contention. If s. 99, Indian Penal 
Code, he read in the manner desired by the 
learned Assistant Government Advocate, 
s. 97 would, in most cases, be nugatory. 
The argument leadstothe result that a 
person having aright to defend his pro- 
peity against mischief or criminal trespass 
must, instead of protecting his property 
Tun to the Police and leave the aggressors 
todo what tne law en'‘itles him to protect 
himself against by exercising his right of 
private defence. It could not have been 
the intention of the framers of ss. 97 and 
99 to compel a person having the right of 
private defence of property to acquiesce in’ 
criminal trespass or mischief and not 
exercise his right of private defence at all. 
In most cases, if recourse is had to public 
authorities, the mischief complained of 
will have been committed before the public 
authorities come to his rescue. Section 105, 
Indian Penal Code, provides that 

“the right of private defence of property com- 
meoces whena reasonable apprehension of danger to 
the property commences.” 

Ib follows that if the act of mischief has 
already begun, there is more than an 
apprehension of danger to the property 
andthe right of private defence has 
come into existence. Ifthe right of pri- 
vate defence has already arisen, it is not. 


1934 


expected that a person entitled to ex- 
ercise it should have recourse to the per- 
mission of the public authorities. He is 
entitled, in view of the immediate danger 
of injury to defend it by exercising his 
right instead of having recourse to Ihe 


public authorities. For these reasons I 
hold that the applicants were entitled 
to prevent Monga Prasad and others 


from digging part of the land in dispute 
and on the latter persisting in doing what 
was clearly unlawful, the applicants had 
a right to prevent them forcibly from 
digging the land and if necessary’ to 
cause hurt. The injuries inflicted by the 
applicants were slight and they cannot 
be considered to have exceeded their right 
of private defence. 

The result is that this revision is accepted. 
The ccnviction ard sentences passed on 


the applicanis are set aside. The fines, if 
paid, shal] be refunded. 
N. Revision ac.epled. 


= OUDH CHIEF COURT 
Criminal Reference No. 6) of 1983 
February 2, 1931 
Navavcertr, d. 
EMPEROR— APPELLANT 
Versus 
UMRAI-— COMPLAINANT— 
RESPONDENT. 

Criminal Procedure Code (Act V of 36998), ss 478, 213, 
219— Commitment, quashing of—Reference to High 
Court— Commitment, ' if can be quashed only on a 
point of laws Í 

Under s. 215 of the Code of Criminal Procedure, a 
commitment once mace under s, 213 of the Code by 
a competent Magistrate or by a civil or revenue 
Court under s.478 of the Code, can be quashed by 
the High Court and only on a point of law. When 
there is no point oflaw involved the reference must 
be rejected King-Emperor v. Chitttra (1), distin- 
guished, | 

Cr. R. made by the Sessions Judge, Unao, 
under s. 215 of the Criminal Procedure Code, 
dated November 24, 1933. 

Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate, for the Crown. 


Order. Thisis areference made by the 
learned Sessions Judge of Unao recom- 
mending that the commitment of Umrai to 
the Court of Session made by R. B. Babu 
Harbishen Dayal, Special Magistrate of 
Mohan in the District of Unao, be set aside. 
There is no force in this reference, and 
the learned Sessions Judge has entirely 
misconceived thelegal position. The learned 
Special Magistrate was competent to commit 
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the accused to the Court of Session if he 
thought that he could not punish him 
adequately. Unders. 215 of the Code of 
Criminal Procedure a commitment once 
made under s. 213 of the Code by a com- 
petent Magistrate or by a Civil or Revenue 
Court under s. 478 of the Code, can be 
quashed by the High Court and only ona 
point of law. There is no point of law 
involved in this reference. The ruling 
reported in Emperor v. Chittira (1) cited by 
the learned Judge has no applicability to 
the facts ofthis case. That was not a case 
in which there was any question of the 
accused having been wrongly committed 
to the Court of Session. I reject this 
reference and direct that the learned 
Sessions Judge should dispose of this case 
in accordance with law. 

N. Reference answered accordingly. 

(1) 146 Ind. Cas. 759; (19382) AL J 1670. LRI4A 


1 Cr.; ATR 19°38 All 110; Ind. Rul. (1933) All. 143; 
31 Or.t. J 459; (1933) Cr. Cas, 2:0. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 175 of 1931 
_ December 19, 1933 
KENDALL, J. 
PANCHAM PALODAR—DEFENLANT— 
APPELLANT 


VETSUS 
_KANDHAI PALODAR AND ANOTHER — 
PLAINTIFFS—RESPONDENTS — 

Transfer of Property Act (IV of 1832), s. 52— 
Suit for specific performance of agreement to lease 
grove— Lease of grove executed to another person 
after institution of suit—Doctrine of lis pendeng 
af applies . l 

The essential object of the doctrine of lis pendens 
being the preservation of the status quo of the 
res pending the determination of the suit, for the 
due and proper administration of justice 
the doctrine ought to apply as much to a 
suit for specific performance, as to a suit for 
possession of immovable property or a suit on a 
mortgage for foreclosure or sale. Mati Lal Pal vy 
Preonath Mitra (1),followed Vedachari v Narasimha 
Mudalt (2) and Johar Mull Bhutra v Bhupendra Nath 
Basu (3), referred to. 

Where the plaintiff filed a suit for specific per- 
formance of an agreement said to have been made 
by A in his favour to lease a grove to him and a 
day after the suit had been filed, A executed a lease 
of the grove to B: 

Held, that the doctrine of lis pendens appli 
the case and that the transfer to B was A 

5. C, A. from the decision of the Second 
Additional Subordinate Judge, Gorakhpur 
dated Oztober 17, 1930. i 

Mr. K. D. Malaviya, for the Appellant. 

Mr. Debi Prasad Malaviya, for the Re- 
spondents. 


Judgmėnt.—This is a defendant's 


h 
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appeal fiom A decree and order of the Second 
Additional Subordinate Judge of Gorakh- 
pur, confirming the decision of the trial 
Court. The plaintiff-respondent filed a suit 
for spsrific performance of an agreemenl 
said to have been made by defendant 
No. 1 in his favour to lease a grove to 
him. As the agreement was not carried 
out, he filed this suit on September 10, 
1928. <A day after the suit had been filed, 
defendant No. 1 executed a lease of this 
Same grove to defendent No. 2, who is 
the present appellant. Both the Courts 
below decreed the plaintiff's claim for 
specific performance of the contract, and 
the appellant claims that the decisions 
are wrong as they are based on the belief 
that s.52 of the Transfer of Property Act 
applies to the case, and that the transfer 
in favour of the appellant is invalid. 

At this stage the only question that 
arises is whether s. 52 of the Transfer of 
Property Act will apply to the case. It 
has been remarked above that the lease 
in favour of the appellant was executed, 
one day after the suit for specific perform- 
ance had been filed. It has been 
pointed out by Mr. K. D. Malaviya 
for the appellant that according to 
the last sentence of s. 5! of the Trans- 
ter of Property Act, a contract for gale 
does not, of itself, create any interest in 
or charge on the property concerned, and 
undoubtedly the same applies a fortiori 
to a lease. In other words, the agreement 
in favour of the plaintiff to lease the 
property to him did not create an interest 
in the property, and consequently when he 
filed a suit for specific performance of the 
contract it cannot be said that “any right 


to immovable property” was ‘‘directly 
and specifically in question.” <A lease 
that had been -executed and registered 


would no doubt amount to a right to 
immovable property because it creates an 
interest in such property. The question, 
however, that is being considered in the 
present suit is not the plaintiff's right to 
immovable property but his right to 
have a lease of immovable properly exe- 
cuted in his favour, so that there is no 
right to immoyable property ‘‘directly 
and specifically in question” though such 
a right may be indirectly involved in the 
question of whether the execution of a 
lease can properly be enforced. 

__ Neither of the Courts below considered 
the case from this point of 
but there is no déubt that it is 
possible tomake a distinction between a 


/ 
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right to immovable property and a right 
to a lease of immovable property, and I 
have had to consider carefully whether 
this distinction amounis to a real diffe- 
rence, or whether s. 52 is to be read in such 
a way as to include an agreement to ex- 
ecute a lease. I have not been referred 
to any authority of this Court on this 
particular point, but it has been pointed 
out by Mr. D. P. Malaviya on behalf of 
the respondent that the High Courts of 
Calcutta and Madras have both expressed 
the opinion that s. 52 will cover cases where ` 
only an agreement to execute a transfer 
has been carried oub. In the case of 
Mati Lal Pal v. Preonath Mitra (1), an 
appeal under the Letters Patent, one of the 
learned Judges remarked : ; 

“The essential object of the doctrine of lis pendens 
being the preservation of the status quo of the 
res pending the determination of the suit for the 
due and proper administration of justice, it follows 
that the doctrine ought to apply as much to a 
suit for specific performances, as toa suit for posses- 
sion of immovable property or a suit on a mortgage 
for foreclosure or sale,” 

In the case of Vedacharit v. Narasimha 
Mudali (2), a Bench of the Madras High 
Court followed the decision quoted above, 
and a similar view was again taken by the. 
Calcutta High Court in the case of Johar 
Mull Bhutra: v. Bhupendra Nath Basu (3). 
Fortified by this authority I have come 
to the conclusion that the doctrine of lis 
pendens must be applied in the present case 
and the result is that the appeal fails and 
is dismissed with costs. 

Note.—Mr. K. D. Malaviya has asked for 
leave to appeal urder the. Letters Patent 
but as the anthorities are one-sided only 
I do not think that the permission should 
be given. Jt is therefore refused. 
Appeal dismissed. 


N. 
Q) 3 Ind Cas. 696; 13 C W N 224; 9 CL J 
96 


(2) 76 Ind. Cas. 7:3;45 M L J 825; 39 L W 28; 
A L R 1924 Mad. 307; (1923) MW N H4. 
(3) 67 Ind. Cas. 102. 49 0495; 31 OL J79, Al 
R 1922 Cal. 412. 
PRIVY COUNCIL 
Appeal from the Supreme Court of Trinidad 
and Tobago 
May 25, 1933 
LORD MERRIVALE, LORD ALNESS AND 
SIR GECRGE LowNbes 
ANGOSTURA BITTERS (Dr. J. G. B. 
SIEGERT anp SONS), LIMITED— 
APPELLANTS 
4 | 1ersus 
ALBERT KERR— AND snoTHER— 
RESPONDENTS 
Company—Memorandum of Association—Content s 


t? ve 
1934- 
of — Articles of Association, “reference to: — When 
permissible. : eis . 
Exceptin respect of, such matters as must by 
statute be provided for’ by the memorandum of a 
company it isnot to be regarded: as the dominant 
document, but isto ba read in conjunction with the 
articles of association and in “such cases the two 
documents must be read together at*’all events 8? 
far as may be necessary to explain any ambiguity 
appearing in the terms of the memorandum, or to 
supplement it upon any matter as to which it is 
silent. . i 

' [Case law discussed.] 

Appeal-from a judgment of the Supreme 
<Court of Trinidad and Tobago, dated Janu- 
-cary 8, 1932. l 

Messrs. A. F. Topham, IK CO., and Cee:l 
W. Turner, for the Appellants. 

Sir Gerald Hurst, K.C , and Mr. R: H. 
Hodge, for the Respondents. 

Sir George Lowndes.—This appeal 
“arises out of a9 originating summons taken 
out in the Supreme Court of Trinidad and 
-Tobago for the friendly determination of 
certain ques ions affecting the rights of 
holders of prefe: euce shares in the appellent 
Company. 

When it Bis, came on for hearing befure 
the Board, only the company appeared, and 
it was adjourned in order that the- pre- 
ference siare-holde:s might be represented, 
asis now thecas>. It will be convenient 
to :eferiothem in this judgment a3 tha 
‘respondents. The interests of the ord:nary 
share holders, whoss special 1epresentative 
does not appear, are identical with those of 
the appellants. ae: 

Three questions were submitted for the 
determination of the Court, of which the 
third is alone the subject of the appeal. Tt 
is in the following terms :— : 

‘**(3)—(a) Is it intra 14res of the Directors of the 
Oompany to us3 and dispose of the said Reserve 
Fund of £50,000 for all or any of the purposes set 
out in s1b-s, (14) of cl 119 of the Articles of Associa- 
tion of the Company ? 

(b) If yes, is the Company under any obligation 
to make up any deficiency arising from such user and 
disposal ?” | 

The reserve fund in question was con- 
stituted under cl. 5 of the memorandum of 
association, which is set out below: 

“The share capital of the Company is £.70,000, 
divided into 8 ,0 U0 Participating Preference shares 
of £1 each, and 85,000 Ordinary shares of 31 each. 
Subject as hereinafter provided, the rights following 
shall be attached to the Participating Preference 
shares aforesaid:— ` i NT 

(1) The holders of the said Participating Preference 
shares shall be entitled oa fixed cumulative prefer- 
ential dividend at the rate of eight- per cents per 
annum on the capital for the time being paid up 
thereon, and after payment of such dividend 10 per 


cent, of the profits of each year shall be set aside and . 


accumulated as a Reserve Fund until it amounts to 
£50,000 and after setting aside such ten per cent. 
end after the holders of the Ordinary shares shall 


r 


`~ 
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powers which it claims, 
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have received a non-cumulativé dividend of eight ` 


per cent. per annum on the amount for the time being 
paid up on their Ordinary Shares the holders of the 
Preference shares shall be entitled to participate 
equally with the holders of the Ordinary 
shares in any surplus divisible profits of the year 
until the dividend on the Preference shares for 
such year amounts to ten per cent. per annum 
and the ho!ders of the Ordinary shares shall then 
be entitled to the renainder of such profits. 

(2) The holders of the said Participating Preference 
shares shallin a winding up have priority as to 
return of capital over all other shares in the capital 
for the time being of the Company but shall not have 
any further right to participate in profits or assets. 

(3) Any Reserve Fund formed under the provisions 
hereinbefore contained shall be invested outside the 
Oompany's business.- 

(4) The right hereby attached to the said Partici- 
pating Preference shares (including the provisions 
hereinbefore contained as to the Reserve Fund) 
may be modified in accordance with cl. 54 of the 
accompanying Articlestof Association but not other- 
wisa and that clause and also cl. 155 of the said 
Articles shall be deemed to bəs incorporated herein 
and have eftect accordingly. 

(5) Subject as aforesaid shares created upon an 
increase of capi‘al may be divided into different classes 
and may have attached thereto respectively such pre- 
ferential and qualified deferred or special rights, 
privileges and conditions as may be determined.” 

The company is incorporated under the 
Companies Ordinance, 1913-1914, of 
Trinidad ‘and Tobago, but it is agreed 
that nothing turns on the precise terms of 
this Ordinancs, and that the question 
before the Board falls to be determined in 
accordance with the principles of the English 
company law. 

The provision of a ‘reserve fund is not one 
of the statutory requirements of a company’s 
memorandum, and it is, no doubt, unusual 
to find such prominence given to it. The 
only reason for this, in their Lordships’ 
Opinion, is that the framers intended it to 
be regarded as part of the charter of the 
company, and as holding out special attrac- 
tions to the subscribers of preference 
shares. 


The summons was heard by the Chief 


Justice, whose answer to Question 3 (a) was 
in the:negative. No answer, therefore, was 
required to Question 3 (b). The company has 
appealed to His Majesty in Council and 
seeks to have the decision of -the- Chief 
Justice on this question reversed.” ~ 

~ It is not: disputed before the Board “that 
the constitution of this special reserve fund 
was part of the rights cf .the respondents, 
but it is said that the memorandum is 
silent as*tothe urposes-to which the fund 
isto be applied: that this is provided for 
by Art. 119 (14) of the articles of associa- 
tion ; and ‘that reading the two together ‘it 
should be held that the company has the 


~ 
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Art. 119, (14) empowers the Directors ol 
the Company 

to seb aside out of the profits of the Company such 
sums (in addition to the sums provided by Art. 5, 
sub-s. (1) of the Memorandum of Association to be 


Beb aside asthe Reserve Fund therein mentioned) as 


they think proper as a Reserve Fund to meet con- 
tingencies or for special dividends or for repairing, 
improving and maintaining any of the property of 
the Company and for such other purposes as the 
Directors shall in their absolute discretion think con- 
ducive to the interests of,the Company ; and to invest 
the several sums so set aside both under Art. 5, sub- 
s.(1) of the Memorandum of Asscciation and under 
this Article upon such investments (other§than ¿hares 
of the Company) as they may think tit, and from time 
to time to vary such investments. The Reserve Fund 
to be set aside under Art. 5, sub-s. (1) c£ the Memo- 
randum of Association shall be kept invested outside 
the business until required for any of the above 
purposes." 

The words relied on by the appellants in 
support of the above contentions are ‘until 
required for any of the above purposes, ' 
which, it is said, should be read as provid- 
ing that the fund ia question may be 
applied to any of the purposes mentioned. 

The learned Chief Justice thought it clear 
upon the terms of the memorandum that 
this fund wes to be created for the benefit 
and security of the respondents, and that 
to accede to the contention of the appellants 
would be wholly destructive of this object. 
Under these circumstances he held it to be 
in accordance with a well-esteblikhed prin- 
ciple that the memorandum must prevail. 
_ Before their Lordships it has been argued 
that there is.no such principle ; and that, 
except in respect of such matters es must 
by statute he provided for by -the memo- 
randum,. it is not to be regarded as the 
dominant document, but is to be read in 
conjunction with the articles: Harrison -v. 
The Mexican Railway Company (1), Ander- 
son's case (2), Guinness v. Land Corporation 
of Ireland (3) and In ve So th Durham 
Brewery Company (4). Their Lordships 
agree that in such cases the two documents 
must be read together at all events so far 
as may be necessary to explain any ambi- 
guity appearing in the terms of the memo- 
randum ortosupplementit upon any matter 
as to which it is silent. ; 

They find themselves, however, in agree- 
ment with the learned Chief Justice as to 
the object for which this special reserve 
fund was to-be created, viz., for the benefit 
and protection of the respondents, and 

(1) (1975) 19 Eq 35°; 44 L J¢Oh, 403; 32 L T 82; 
23 W R 403. : 

(2) (1876) 7 Ch. D 75. 


os 
fur 


(3) (1882) 22 Ch. D 349; 52 L J Oh. 127; 47L T517; ; 


31 341, 
(4) (1885) 31 Oh, D 261; 55 L J Oh. 1739; 53 L T 928; 
84 W R126, | 7 
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they think that this object would be nullified 
if the fund could be applied, like any 
ordinary reserve fund, for the benefit of the 
Company generally. There is not, in their 
Lordships’ view, any ambiguity in the 
terms of cl. 5 of the memorandum which 
requires explanation, nor any lacuna. which 
requires filling in, andit is clear by sub- 
cl. (4) that the provisions with regard to 
this fund can only be modified by the parti- 
cular procedure there referred to. 

Under these circumstances, their Lord- 
ehips are unable to read the two documents 
as giving the ‘appellants the power they 
claim. What exactly the reference in 
Art. 119 (14) to some time when this special | 
fund may be “required for any of the 
above purposes ” means, it is not easy to 
say. It may coniemplate some modifica- 
tion of the provisions of the memorandum, 
to be made in tke authorised way, which 
would allow of the application of the fund 
lo some one or other of the purposes . 
referred to; it mey have Leen thought by 
the draftsman (their Lordsh'ps do not say 
rightly) that it could be utilized in a lean. 
year for payment of the preference divi- 
dend; or the words may have crept in per 
incuriam. Whatever, the true explanaticn 
may be, their Lordships are unable to hold,: 
in view of the terms of cl.5 of the memo- 
randum, that the company has the: wide 
powers which are claimed for it in respect 
of the fund, and they think that Question 3 
(a) was rightly answered in the Supreme 
Court. They will, therefore, humbly advise 
His Majesty that this appeal should þe 
dismissed. Inview of the errangement 
made between the parties, no order as to 
costs will be necessary. 

Solicitors for boh parties: Messrs. Maples, 
Teesdale & Co. ; 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Full Bench 
~ First Appeal No. 46 of 1930. 
“November 24, 1933. 
SULAIMAN, C. J., MUKERJI AND Kine, Jd. 
TARA CHAND— PLAINTI:r - APPELLANT 
NA E nf? bad versus 
Tur RADHA'SWAMI SAT SANG SABHA 
AND ANOTHER——DEFENDANTS—RESPON DENTS. 
Agra Pre-emption. Act (II of 1922), ss. 20, & (e)— 
‘Indefeasible', meaning of— Vendee having acquired a 
share with a-defeasible title before purchase—Suit 
for pre-emption by plaintiff having indefeasible title 
—Vendee, if can defeat claim for pre-emption 


c- Vendee's deed of exchange turning out tobe a sale 


m’ 


¥ Lik 


a 
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decd—Effect of~—Interpretation of Statutes—Techni- 
cal word borrowed from English Law -Meaning ~ 
Dairy farm, if a manufacturing industry. : 

Where an acquisition obtained by a vendee is 
liable to be defeated or capable of being defeated, 
even though it has not yet been actually défeated, 
the vendee acquires merely adefeasible and not an 
indefeasible interest thereby. Ifthe vendee wants to 
resist the claim of the pre-emptor, successfully, he 
must show that he has, subsequently to the sale 
deed and before the suit was filed, acquired an inde- 
feasible interest. Consequently, the requisite 
condition of thea acquisition of an jin- 
defeasible interest is to be - fulfilled only when 
the vendee is resisting the claim on the strength of 
an acquisition made between the sale deed and the 
institution of the suit. A voluntary transfer in 
favour of the vendee during the pendency of the 
suit is ofno avail to him under the proviso to 
S. 19. No section of the Agra Preemption Act 


lays down that a vendee cannot be a co-sharer - 


at the tims ofthe sale if he possesses merely a 
defeasible interestin the mahal. It isthe subsequ- 
ent acquisition by him which is required to be 
indefeasible. [p. 662, col 2] 

If -ihe vendee has before bis purchase 
acquired a share with adefeasible title (which is 


not pre-empted by the plaintif) he can defeat the . 


claim for pre-emption brought by the plaintiff who 
had an indefeasible title. [p. 664, col. 1.] 
In orderto have the right of pre-emption it 


“is -enough that the  pre-emptor is a co- 
sharer-at the time of the sale deed and it 
is not further. incumbent upon him, to show 


that he had before that date acquired an indefeasi- 
ble interest in the mahal. Narsingh Narain v. 
Ram Chander, Panday (4), referred to. |p. 63, col. 2.] 

If the deed of exchange relied upon by the 
vendee, which cannot be pre-empted, turns out to be 
a gala daed andthe plaintif is pre-empting that 
sale deed, the vendee cannot successfully defeat the 
claim for pre-emption on the strength of this 
ostensible deed of exchange which isfound tobe in 
reality a sale deed. [p. 664, col. 1.] 

When the legislature chooses to borrow a technical 
word from the English Common Law there is 
no good ground for giving to it a meaning 
different from what it has inthe English Law. [p, 
662, col. 1.) 

Per Sulaiman, C J. and Young, J.—A dairy farm 
‘is a manufacturing industry and land acquired 
primarily and substantially for its. purpose may be 
protected under s.8 (c), Agra Pre-emption Act. [p. 


657, col. 2.) 
First Civil Appeal No. 46° of 1990 


connected with Second Civil Appeal No. 
56 of 1930 from the decision of the Subor- 
dinate Judge, Agra, dated October 22; 1929. 

Sulaiman, C.J. and Young, J.— (January 


15, 1932).—This is a plaintifl’s appeal arising ` 


out of a suit for pre-emption of properties in 
village Bahadurpur Khaspur which consists 
of five mahals. The sale deed was executed 
on December 9, 1927 and was «registered on 
June 9, 1928. ‘The plaintiff alleged that the 
defendant purchaser was a “Stranger and 
that the plaintiff was a co-sharer.:in three 
out of the five- mahals. The” élaim was 
contested by the defendant on the ground 


that the defendant was a company „and had | 


purchased the land for the purposes of 9; 
148—83 & 84 | 
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manufacturing industry, and the -property 
therefore was not pre-emptible. Ii was 
further pleaded that under a deed of 
exchange dated October 24, 1927, the 
defendant had acquired shares in two out 
of the five mahals which put him on the 
same footing asthe plaintiff. The plaint- 
iff accordingly got his plaint amended and 
para.5-A added under which the deed of 
exchange was challenged as being null 
and void and fictitious by reason of the 
fact that the property of Shambhu Dayal 
which had been taken in exchange by the 
vendee was the ancestral joint property of 
himself, his sons and grandsons. It was 
further urged that the secretary of Radha 
Swami Sat Sang Sabha, the defendant, had 
no authority to execute the deed of 
exchange. 

The plea that the transfer made by the 
secretary of the Sabha was without 
authority, has not been pressed in appeal. 

The learned Subordinate Judge has conte. 


to the conclusion that the deed of exchange 


was real and valid and the plaintiff was 
not entitled to challenge it on the ground 
that it transferred joint family property. 
He has further held that the land in 
question was acquired for the purposes 
of manufacturing industry and was there- 
for not pre-emptible under s. 8 (c) of the. 
Pre-emption Act. It seems tous that the 
findings cf the learned Subordinate Judge 
are unsatisfactory and itis not possible to 


dispose of this appeal finally without clear 


findings on certain questions of fact. 

The learned Subordinate Judge has 
conceded that in the case of a deed of gift 
of an ancestral property by a member of a 
joint Hindu family it would be totally 
invalid, but he has considered that a deed 
of exchange stands on a totally diferent 
footing... No case on the point had been 
reported which would have been a guide to 
him on the interpretation of s. 20 of the 
Pre-emption Act. The learned Subordinate 
Judge accordingly thought that ‘ifthe deed 
of exchange in question is not ab nitro 
yoid it does not lie in the mouth of the 
plaintiff, a stranger to the said deed, to 
question it...but the invalidity of the deed of 


exchange can only be questioned by his . 
-sons,and not by strangers like plaintif. 


The learned Judge is under a misapprehen- 
sion’ in thinking ‘that because the deed of 
exchange would; not be void ab initio, but 
only voidable, .a*,stranger to the. family 
cannot challenge it. The question in this 
of avoiding the deed of 
exchange. That can be done at the elec- 
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tion of the member of the exchanger's 
family only. But the plaintiff is undouhbt- 
edly entitled to impugn the exchange on 
the ground that it does not confer an 
indefeasible title on the vendee. If the 
exchange is capable of being avoided by 
the other members of the family it is 
defeasible even though it has not yet 
actually been avoided. The burden of 
proving that an indefeasible title was 
acquired under this deed of exchange lies 
upon the vendee and he must discharge it: 
Ram Ugrah Rat v. Ram Samajh Rat (1). 
The learned Subordinate Judge has 
rightly pointed out thatif a transaction of 
exchange is managed judiciously it may be 
even beneficial- to the family, but he has 
omitted to record any finding whether in 
fact this exchange was beneficial to 
Shambhu Dayal’s family, so as to be 
binding on theother members. The deed 
of exchange cannot be assurned to confer an 
indefeasible title on the vendee without 
proof that the transaction was for the 
benefit of Shambhu Dayal’s family. 
Admittedly Shambhu Dayalis a member of 
-a joint Hindu family which consists of his 
minor sons and grandsons and the property 


given in exchange was his ancestral 
“property. . 
On the second question as well the 


learned Subordinate Judge has erred in 
‘inferring that the whole of the land in 
‘question was acquired for a manufacturing 
industry. The present suit for pre-emption was 
connected with another suit for pre-emption 
‘of the property taken under a deed of 
‘exchange which the plaintiff alleged was in 
‘reality a saledeed. The sale deed in 
dispute in the present case expressly men- 
tioned that the property was acquired by 
the Radha Swami Sat Sang,a registered 
- body ‘for its dairy farm, agricultural farm 
and expansion of the industries which it 
‘has started.’ On the face of it the sale deed 


therefore showed that the land was required “ 


partly for purposes ofa dairy farm and 
partly for an agricultural farm and for the 
expansion of certain other industries not 
mentioned inthedeed. Thesecretary of the 
Sabha on whose deposition reliance has 
been placed by the learned Subordinate 
Judge merely stated thatthe land in suit 
_ was purchased for manufacturing purposes, 
“that they had not till then applied it to that 

use as ib was in dispute, but.on portions of it 


‘they had built quarters for their employees ` 


inthe Dairy, Department. This is not in 
` (1) 130 Ind, Cas. 448: (1931) ALJ 54: 3] 
All. 211. < 448; (1931) ALJ 54; ATR 1931 


hadi 


TARA CHAND V. RADHA SWAMI SAT SANG SABHA 


14810 
exact accordance with the recital contained 
in the saledeed quoted above. It is 
possible that the secretary is assuming that 
an agricultural farm is also a manufacturing 
farm. Itis also possible that by the Jana 
in suit he meant the case in dispute in the 
connected case. The exact area purchased 
consisted of about 830 bighas plus more lands 
of which the area was not mentioned, which 
was part of a fluciuating mahal, that 18, a 
mahal which changed in its extent owing to 
alluvium or diluvium. 

We have no doubt in our minds that a 
dairy farm is a manufacturing industry and 
land acquired primarily and substantially 
for its purpose may be protected under 8. 8 
(c) of the Agra Pre-emption Act. On the 
other hand, land acquired for purposes of 
agriculture would not be one taken for 


‘manufacturing purposes: The Punjab Sugar 


Mill Co. Ltd. v. Lachhman Prasad (2) and 
Sarju Tewari v. Muhammad Amin (3). 
There is no clear finding by the learned 
Subordinate Judge as to what portion of 
the land had been required for purposes of 
a manufacturing industry and what portion 
for agricultural industry or for expanaion 
of other manufacturing industries. The 
evidence on this point is vague and meagre, 
and we are not satisfied that any correct 
conclusion can be arrived at on the mere 
statement of Mr. Nehal Chand. < 

The other finding that defendant No. E 
was a company and was protected under: 
s. 8(b) of the Act has no ‘force because the: 


“protection is confined to purchase of lands: 


under the Land Acquisition Act only. That. 
is not the case here. 

_ Before disposing. of the appeal we must, 
therefore, have clear findings on the follow- 
ing two issues:— 

i. Was the exchangemade by Shambhu 
Dayal by the deed dated October 24, 1927, 
for the benefit of the femily of Shambhu 
Dayal? 

2. (i) What exact portion of the lands 
purchased had been acquired for the 
purposes of the manufacturing industry? 
and 

(iù to what uses have the lands purchased 
been put (a) within one year and (b) so far 
up to date? 

The parties will bs at liberty to produce 
fresh evidence on the issues remitted. The 
findings should be returned within three 
monthsfrom this date if practicable. The 


| (2%) 119 Ind. Oas 9; (1925)A L J 1178; Ind. Rul. 
(1929) All. 969; A 1 R 1930 All 77. 


. . (8) 123"Ind. Cas. 753; (1930) A L J’ 648; Ind, Rul, 
La 


(1930) All, 417; A IR 1930 All, 337, 
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usual 10 days will be allowed for cbjec- 
tions. 

Order of Reference to a Full Bench 

Sulaiman, C. J. and Young, J.— 
(August 14, 1983).—The facts of this case 
are given in our order dated January 15, 
1932. The findings returned by the Court 
below have been challenged on behalf of 
the plaintiff. 

The first finding, that the deed of ex- 
change relied upon by the defendants was 
not for the benefit of Mr. Shambhu Dayal, 
the transferor, must be accepted. Mr. 
Shambhu Dayal when examined and 
questioned evaded the answer and did not 
Say that it was for the benefit of his 
family, but stated something which ac- 
cording to him made this question irrelevant. 
It was not for the witness to say whether 
the question arose in the case or not. He 
Pee have answered the question put to 
im. 

The Court below however has pointed 
out that on the evidence of the patwari, 
if was clear that Mr. Shambhu Dayal got 
four bighas of land yielding one anna per 
year as income and gave away four bighas 
of land in exchange which were yielding 
two rupees. This was the income five 
years before, which would be about the 
time when the sale deed was executed; 
though later on, the income onthe former 
four bighas might have risen to Rs. 1-4-0. 
Although the plots of land were very small, 
nevertheless, the Court below was right in 
holding that 


“it saw absolutely no justification for the father 


Mr. Shambhu Dayal to have entered into such a bad 
bargain, ” 


We accept the finding of the Court below 
that the exchange made by Shambhu Dayal 
was never for the benefit of his family. 


The learned Advocate for the defend- 
ants has raised a fresh point before us that 
the property transferred by Mr, Shambhu 
Dayal had been the self-acquired property 
of his father, which had been given to 
Mr. Shambhu Dayal under a will and 
became his self-acquired property and he 
had an absolute power of disposal over 
it and his sons or gandsons would not 
have any interest in it and would not have 
any right to challenge the exchange. 
This argument is based on the recitals 
contained in the sale deed in favour of 
the vendees in which the previous will is 
referred to, and itis also stated that the 
three brothers were given properties under 
that will in “equal shares; and it is also 
pased on the oral statement of Mr. Shambhu 
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Dayal recorded after the remand that the 
property had been the _ self-acquired 
property of his father and that Mr. Shambhu 
Dayal was the absolute owner of that share 
with power to transfer it in any way he 
liked and his brothers, sons or grandsons 
could not question the transfer made by 
him. 


The learned Subordinate Judge has 
however ignored this statement on two 
grounds :— 

(1) He has first held that 


“the witness could not prove it by word of mouth 


‘unless the will itself said to be in writing had 


come forth, which is not for the reasons best known to 
the defendants,” 


and 

(2) because according to the order of 
remand it was admitted that Mr. Shambhu 
Dayal was a member of a joint Hindu 
family which consisted of his minor sons 


` or grandsons and the property given in 


exchange was his ancestral property. 
The learned Judge has accordingly refused 
to gointo the question and the nature of 
the property acquired by Mr. Shambhu 
Dayal. It seems to us, that it is now too 
late for the defendants to raise such a plea. 
In the plaint, as originally filed, the deed 
of exchange in favour of the defendants 
was challenged on the ground that it was 
Hctitious and was not valid. But later on 
by an application for amendment a new 
paragraph No. 5-A was added to the plaint 
on June 8, 1929, in which the plaintiff 
specifically alleged that the deed was null 
and void by reason of the fact that the 
property of the executant was 


“the ancestral property of the joint family of the 
sons and grandsons of Mr. Jagan Prasad.” 


He further alleged that the secretary of 
the defendants’ committee had no right to 
execute the document, 

For some reasons known to them, the 
defendants did not file any supplementary 
written statement challenging the addi- 
tional allegation. Even if the Court had 
not, by an express order, given them 
further time to filean additional written 
statement they could certainly have asked 
for it, and we haveno doubt that the Court 
would have allowed them time to do sọ if 
a request had been made. 

It further appears that the plaintiff after 
having alleged that the property acquired 
by the deed of exchange was the ancestral 
property of the joint family, took the further 
precaution of putting interrogatories to the 
defendants’ secretary. i 

The first question put to the witness wag 
how the property had come to the defend- 


f 


680 


ants and who had acquired it; and the 
s2cond question was whether the pre- 
empted property was the ancestral prop- 
erty of the defendants-vendors or whe- 
ther it was their self-acquired property. 
The answer given was that the secretary did 
not know wherefrom the defendants- 
vendors had got the property, nor was it 
known who. had acquired 11; and that the 
secretary did not know if the property 
‘pre-empted was the ancestral property of 
tne defendants or whether it had been 
acquired by them. 

It is true that no fresh issue was framed 
after the plaint had been amended, but 
apparently the first issue as to whether 
the deed of exchange was real and ‘‘valid,” 
was considered to be-wide enough to cover 
this.point. < 

It is further-clear that the plaintiff 
ectually led oral evidence to show that 
Mr. Shambhu Dayal had minor sons alive 
and that the property of Mr. Shambhu Dayal 
and Debi Dayal was ancestral property. 
Tara Chand and Salig Ram, witnesses who 
ceposed as.to this were not cross-examined 
cn this point at all. The defendants led no 
evidence at the trial to suggest either that 
the property which had come down to 
Mr. Shambhu Dayal had been the self- 
acquired property of his father or that the 
character of .the property acquired by 
Mr. Shambhu Dayal was that of a self- 
acquired property. . In the course of 
the judgment the learned Subordinate 
Judge taking it for granted that Mr. 
Shambhu Dayal had. minor sons and 
the property exchanged by him was ances- 
tral has remarked as follows:— 

“Mr. Shambhu Dayal one of the execut- 
ants of the saiddeed may possess minor 
sons and the property exchanged by him 
may be ancestral but the invalidity of the 
deed of exchange can only be questioned 
by “his sons and not by strangers like 
plaintiff.” 

This assumption was never disputed on 
behalf of the respondents in the grounds 
-~ of appeal andit was never suggested that 
the property was the self-acquired property 
_ of Mr. Shambhu Dayal and that his sons 

had no right to challenge the deed of ex- 
change. Hadit been suggested to us we 
might then have certainly’considered whe- 
ther an issue should have been sent on 
that point as well. a 
. Indeed, in our judgment which was dic- 
, tated in open Court relying on the allega- 
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Judge—a point which appears to have 
been conceded or assumed before us—was 
remarked, “Admittedly Shambhu Dayal is 
a member of a joint Hindu family which 
consists of his minor sons and grandsons 
and the property given in exchange was 
his ancestral property.” It now: appears 
that he has grand-nephews and not grand- 
sons.’ - 

Accordingly, ths only issue which was 
sent down by us related exclusively to the 
question of benefit to the family of Mr. 
Shambhu Dayal and the apportionment 
of the lands: Thére was no issue as re- 
gards the question whether the properly 
of Mr. Shambhu Dayal was his self-acquired 
property. | 
. We think that the léarned Subordinate 
Judge was perfectly justified in refusing 
to take into consideration the statement of 
Mr. Shambhu Dayal that the property was 
his self-acquired property. In the absence 
of the willitself, it is not possible to hold 
what was the natureof the interest con- 
ferred upon the legatees unless the will 18 
produced. Further, in the absence of any 
opportunity ‘having been given to the 
plaintiff we cannot accept Lhe uncalled for 
statement of Mr. Shambhu Dayal that the 
property of his father was his own self- 
acquired property. It seems to us that 
when it had been assumedallalong and 
never seriously challenged that the prop- 
erty in the hands of Mr. Shambhu Dayal 
was joint family and ancestral property, 
we cannot gointo this question unless we 
send down a further issue to the Court 
below and ask that Court to take fresh 
evidence and try it. We think that having 
regard to the attitude adopted by the 
defendants all along and the assumption 
made before us in appeal again, it would 
be unfair to the plaintiff to re-open this 
question at this stage. We, therefore, must 
assume that the property in the hands of 
Mr. Shambhu Dayal was the joint ancestral 
property of Mr. Shambhu Dayal and his 
sons and grandsons have aright to challenge 
the alienation when it is foundthat it 
was not for the benefit of the family. There 
was obviously no pressing legal necessity 
for the transfer. l 

We must also accept the finding of the 
Court below that “I do not find any area was 
meant for the manufacturing industry as 
the manufacturing plantis., complete all 
by itself in Jaganpur land ofthe defendants’ 
own.” The case was sent. down tothe Court 


“tion made in the plaint andthe assump- 
tion made by the learned Subordinate 


t 


below for the express purpose of giving 
the defendants an opportunity to show 
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that the land acquired by them had been 
acquired forthe purpose of manufacturing 
industry and to specify the exact portion 
which was acquired for such a purpose, 
The evidence given by them was very 
vague and indefinite. At the trial .the 
secretary had previously admitted that they 
had not applied the land to that use as 
16 was in dispute. He alleged that on 
port ons of it they had built quarters for 
their employees in the dairy. After the 
remand some oral evidence was adduced 
and there was only one witness to say 
that a well had been sunk and two thatch- 
ed houses made of bricks were construct- 
edsome loor 20 yards from that well, but 
that nobody was yet living in those huts. 
It was said that these houses were in plot 
No. 131, butno attempt was made to show 
whether they covered the whole of that 
plot oronly a small portion of it nor was 
there any sketch plan produced before the 
Court to show that having regard to the 
situation and area occupied by these houses 
they must he considered to have been 
built for the purposes of manufacturing 
industry. On the other hand their own 
witness Tirath Ram stated that the plans 
and projects showed 700 acresof which 450 
_acres were for pasturage and the rest for 
farming and garden. We think that in the 
absence of any satisfactory evidence the 
learned Subordinate Judge was perfectly 
justified in holding that the areain ques- 
tion had been acquired for agricultural 
farm servants quarters (required for such 
an agricultural farm): pasturage farming 
and garden and that no part of the area 
was meant for the manufacturing industry 
at all. In view of the fact that there is no 
reliable evidence on the point and that 
the defendants have not utilised theland 
for the purpose for over a year we must 
accept this finding. The defendants are 
therefore not entitled to take advantage 
of s. 8, sub-section (c) of the Agra Pre-emp- 
tion Act. 
The last point urged In appeal is that 
inasmuch as the defendantshad become 
co-sharers by virtue of the deed of ex- 
change dated October 24, 1927, long be- 
fore they took the sale deed they had put 
themselves on the same footing as the 
plaintiff and the latter could not pre-empt. 
The contentionis that in order to have 
acquired the status of a co-sharer prior 
to the sale deediitis not incumbent on the 
defendants to show that the interest act- 
quired by them was an indefeasible in- 
terest. The learned Counsel for the res- 
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pondents has urged before us that the 
language of s. 20 seems to be confined to 


acquisitions made between the date of the 


sale deed and the date of the institution 
of the suit. Hefurther relies on the lan- 
guage of ss. 10 and 12 of the Act and 
argues that no right of pre-emption “ can 
accrue when the defendant was already 
a co-sharer from- before the date of 
the sale deed. Reliance is placed on 
the definition of the word “co-sharer” 
in s. 4, sub-section (îi) and it is urged 
that the defendants fulfilled-the require- 
ments of.that section even if the interest’ 
acquired by them was a defeasible interest. 
Reference 1s made to the pronouncement 
of the Full Bench in the recent case 
of Narsingh Narain v. Ram Chandar Pan- 
dey (4) where it was held that for a co- 
sharer to be entitled to pre-empt it was 
hot necessary that he should have acquired 
an indefeasible title. It is, therefore, con- 


‘tended that the defendants ought to be 


on the same footing asthe plaintiff. 

We think that there is a certain amount 
of anomaly involved in the contentions, of 
the Counsel for both the parties. If the 
plaintiff can maintain his suit for pre-emp- 
tion on the strength of a defeasible title, it 
seems unfair that the defendants should 
not be allowed to defend their acquisition 
on the strength ofa similar title. On the 
other hand if the defendants are allowed 
to defend the purchase on the ground of 
a defeasible title, then it may be difficult 
to see how-the claim for pre-emption of 
a second sale deed taken immediately 
after the first sale deed could be allowed. 

In the connected second appeal the 
position taken upby the plaintiff is that 
the deed of exchange in question was in 
reality a sale deed which implies an as- 
sertion that the transfer of property by the 
defendants to the transferor was bogus and 
thatthe real consideration which secretly 
passed was cash consideration. 


Wethink that the point raised is of 
sufficient importance to be considered by 
a Full Bench. We accordingly direct that 
the following points should be referred to 
the Full Bench and let the record be laid 
before the Chief Justice for the constitu- 
tion of such a’ Bench: — 

(1) Whether, if the vendee had before his 
purchase acquired a share with a defeasi- 


ble title, he can defeat the claim.for pre- 


(4) 139 Ind Cas. 862; (1932) ALJ 719; AT R1932 
All. 509; Ind. Rul. (1932) All. 597; 16 RD £31; 54 A 
71. < ; kah 
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emption brought bythe plaintiff who had 
an indefeasible title? 

(2) Would the answer be in any way differ- 
ent if the deed of exchange relied upon by the 
vendee turns out to be asale deed ? 

Dr. N. P. Asthana Messrs. B. Malik and 
S. N. Gupta, for the Appellant. 

Messrs. K. Verma and Shabd Saran, for 
the Respondents. 

Judgment of the Full Bench.—The 
facts of this case are given in the order 
of reference. The plaintiff’s claim for pre- 
emption was resisted by the defendant 
Sabha on the ground, among others, that 
the defendant Sabha was a co-sharer by 
virtue of a deed of exchange taken shortly 
before the sale deed sought to be pre-empt- 
ed. The plaintiff challenged the deed not 
only on the ground that it was null 
and void and fictitious, but also that it con- 
ferred only a defeasible interest on the de- 
fendant. 

Only two questions have been referred to 
the Full Bench. They are:— 

(1) Whether, if the vendee had before his purchase 
acquired a share with a defeasible title, he can defeat 
the claim for pre-emption brought by the plaintiff who 
had an indefeasible title? 

(2) Would the answer be in any way different if 


the deed of exchange relied upon by the vendee turns 
out to be a sale deed ? 


These questions cannot be answered with- 
out considering the effect of an acquisition 
of a defeasible title by the pre-emptor or the 
vendee as against the other. 


The only section where the word “inde- 
feasible” has been used inthe Agra Pre- 
emption Actiss. 20. It has not been used 
by the legislature anywhere else. Un- 
fortunately that word has not been defined 
inthe Act. As itis a well-known technical 
word which has received judicial interpre- 
tation in England, this Court had to hold 
that the word ‘“‘indefeasible” cannot be 
taken to have the restricted meaning of 
‘not being liable to pre-emption” but has 
its ordinary though wider meaning of ‘ in- 
capable of being defeated or not liable to 
be defeated: See Deo Narain v. Ajodhya 
Prasad (5). This case has since been fol- 
lowed in numerous cases. When the legis- 
lature chooses to borrow a technical word from 
the English Common Law there seems to be 
no good ground for giving to it a meaning 
different from what it has in the English Law. 

It would follow that where an acquisi- 
tion obtained by a vendee is liable to be 
defeated or capable of being defeated, 
even though it has not yet been actually 

(5) 102 Ind. Cas, 120; 49 A 696,25 A L J 
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defeated, the vendes acquires merely a de- 
feasible and not an indefeasible interest 
thereby. 

Now s. 20 ofthe Act lays down that no 
suit for pre-emption shall lie where prior 
to its institution the vendee has acquired 
an indefeasible interest which if existing 
on the date of the sale would have barred 
the suit. The provision obviousiy means 
that ihe indefeasible interest must be such 
that if it had existed at the time of the 
sale, although in fact it did not so exist, it 
would have been a bar to the claim of 
pre-emption. The phraseology employed 
leaves no room for doubt that the legisla- 
ture contemplates en acquisition of an inde- 
feasible interest by the vendee during the 
period between the sale deed and the insti- 
tution of the suit. The reason for this is 
obvious. On she execution of the sale deed 
a right to pre-empt accrues to the pre- 
emptor and a cause of action arises in his 
favour. The legisiature has provided that 
once such a cause of action has accrued, 
the vendee should not be aliowed to defeat 
the claim for pre-emption based on the 
cause of action unless and until he acquired 
not merely a defeasible but an indefeasible 
interest in the mahal between the period of 
the sale deed and the period of the suit. It is 
accordingly clear that it is not sufficient 
for a vendee to acquire a mere defeasible 
interest. If he wants to resist the claim of 
the pre-emptor successfully he must show 
that he has, subsequently to the sale deed 
and before the suit was filed, acquired an 
indefeasible interest. 

On this interpretation of s. 20 it would fol- 
low that the requisite condition of the acquisi- 
tion of an indefeasible interest is to be ful- 
filled only when the vendee is resisting the 
claim on the strength of an acquisition 
made between the sale deed and the insti- 
tution of the suit. A voluntary transfer in 
favour of the vendee during the pendency 
of the suitisofno avail to him under the 
proviso to s. 19. It would also seem that 
no section of the Act lays down that a ven- 
dee cannot be a co-sharer at the time of the 
sale if he possesses merely a defeasible in- 
terest in the mahal. It is the subsequent 
acquisition by him which is required to be 
indefeasible. 

lt was held by a Full Bench of this Court 
in Narsingh Narain v. Ram Chandra Pan- 
dey (4) that in order to enabie a pre- 
emptor to maintain a suil for pre-emption 
it is not necessary for him to show that his 
title had become indefeasible and that he 
himself was not liable to be pre-empted. 
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The word “co-sharer” is defined in s. 4, sub- 
8.(1) as a person other than a petty pro- 
prietor who is entitled as proprietor to any 
share or part ina mahal. There is no justi- 
fication whatsoever for introducing new 
words into this definition and holding that 
that proprietor must have purchased his in- 
terest more than 12 months before the cause 
of action accrued in his favour. Similarly the 
words “petty proprietor” and “purchaser” 
in sub-ss. (7) and (8) of s. 4 cannot be given 
restricted meanings. One is, therefore, 
driven to hold, as was laid down by the 
Full Bench case referred to above, that for 
a person to be a co-suarer, it is not required 
that he should have acquired an indefeasible 
title at the time. Indeed, numerous cases 
decided before the Pre-emption Act came 
into force, can be cited under which a 
plaintiff who acquired a share under one 
sale deed was allowed to pre-empt another 
sale deed taken shortly after his own. 
Now s. 12 gives the classes of persons who 
are entitled to pre-empt and they include 
co-parceners and co-sharers. It must there- 
fore be held that in order to have the right 
of pre-emption it is enough that the pre- 
emptor is a co-sharer at the time of the sale 
deed and itis not further incumbent upon 
him to show that he had before that date 
acquired an indefeasible interest in the 
mahal. 

The position of the vendee, who is resist- 
ing the-claim of pre-emptor on the ground 
that he himself is a co-sharer, must of 
necessity be similar. Ifa pre-emptor can 
maintain a suit on the strength of a defeasi- 
ble title, the vendee in the same way can 
resist the claim on the ground of a defeasi- 
ble interest if it existed at the time ofthe 
sale. If when the sale takes place it so 
happens that the plaintiff and the vendee 
both possess defeasible interest in the 
same mahal, it would be illogical to 
allow the plaintiff with a defeasible title 
to have preference over the vendee 
with an equally defeasible title. When 
both stand on the same footing, there 
is absolutely no ground for giving one pre- 
ference over the other. As the Act makes 
no distinction between defeasible and 
indefeasible titles so far as the pre-emptor 
is concerned, it would follow that the defend- 
ant-vendee, who has a defeasible title at the 
time of the sale deed would be an equal 
co-sharer whether the pre-eemptor on that 
date has a mere defeasible or an 
indefeasible title. It is only when the 
defendant ‘acquires title after the cause of 
action has accrued in favour of the pre- 
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emptorin execution of the sale deed that it ` 


is incumbent upon him to show an indefeasi- 
ble title. Barring this exception, there is 
nothing to show that the defendant witha 
defeasible title existing at the time of the 
sale cannot successfully resist a plaintif 
with an indefeasible title. On the view 
expressed by the Full Bench in Narsingh 
Narain's case (4) both the plaintiff and the 
vendee would be co-sharers at the time of 
the sale, whether their titles are defeasible 
or indefeasible, and if they both come in 
the same class under s. 12, the pre-emptor 
cannot claim any preference at all 

It is urged on behalf of the respondent 
that this view may involve a difficult 
situation where a defendant has taken 
several sale deeds in succession, for it might 
well be argued that even ifhe must submit 
to pre-emption of the first sale deed, he can 
resist the claim to pre-empt the subsequent 
sale deeds because on those dates he had 
a defeasible title 
sale deed. We, however, do not think that 
such a result will necessarily follow. 
There was plenty of authority before the 
Agra Pre-emption Actwhich did not allow 
a vendee to take advantage of an earlier 
sale deed which was being pre-empted. In 
a case where there are such successive sale 
deeds, a pre-emptor ought to pre-empt all 
the sale deeds and if separate suits are filed 
they can be connected with each other. If 
the plaintiff succeeds in pre-smpting the 
earlier sale deeds and thereby destroys the 
very foundation of the defence of the 
vendee so far as the subsequent sale deeds 
are concerned, he must get a decree for 
pre-em ption of the subsequent sale deeds as 
well. [t is no answer to say that the 
vendee had a defeasible title at the time 
of the subsequent sale deeds. Such a defence 
cannot prevail when the very foundation 


of it is being destroyed by the plaintiff at ` 


the same time. The Court will pass a decree 
for pre-emption of all the sale deeds and 
it would be inconsistent to allowthe defend- 
ant tosetup an earlier sale deed as a 
defence which also is allowed to be pre- 
empted by the Court. Of course, where a 
plaintiff omits 
deed or where the first transaction confers 


a defeasible interest like a gift or exchange ~ 


from a Hindu widow or a member ofa joint 
Hindu family which cannot be pre-empted 
by the plaintiff, it would be open to the 


vendee to set it up as a defence to the - 


claim for pre-emption of his subsequent 
sale deeds. But where the first transaction 
is a sale deed and is being pre-empted by 


by virtue of the first . 


to pre-empt the first sale ~ 


+ 
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“the plaintiff himself and a decree is to be 

given to the plaintiff, no defence can be 
based on it so as to defeat the claim for 
‘pre-emption of the subsequent sale deeds. 
This view is consistent with the view which 
prevailed before the Agra Pre-emption Act 
came into force and we have no reason to 
imagine that the legislature intended to alter 
that law. Accordingly there can be no real 
difficulty in the case of successive sale 
deeds. 

Our answer to the first question, therefore, 
is that if the vendee had before his purchase 
acquired a share with a defeasible title 
(which is not pre-empted by the plaintiff) 
he can defeat the claim for pre-emption 
brought by the plaintiff who had an inde- 
feasible title. 

Our answer to the second question is 
that if the deed of exchange relied upon 
by the vendee, which cannot be pre-empted, 
turns out to be a sale deed and the plaintiff 
is pre-empting that sale deed, the vendee 
cannot successfully defeat the claim for 
pre-emption on the strength of this ostensi- 
ble deed of exchange which is found io be 
in realitya sale deed. 


N. Question answered.’ 
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BOMBAY HIGH COURT 
_ FULL BENCH. | 
Original Criminal Application 
August 28, 1933. 
BEAUMONT, U. J., BLAOKWELL AND 
RANGNEKAR, JJ. < 
In re PHILIP N. GODINHO, 

Bombay High Court Rules(Appellate Side), r. 10 
— Whether ultra vires-~Criminal Procedure Code 
(Act V of 1896), 8, 4 (r)—Pleader, meaning of— 
Advocate on Appellate Side, if Pleader— Whether 
can appear in High Court Sessions. 

Rule 10 ofthe Appellate Side Rules, Bombay 


High Court, made under the Letters Patent, is not 
ultra vires, 


Advocates on the Appellate Side do 
within the definition of “ Pleader ” as defined in 
the Criminal Procedure Code for the purposes of 
the Sessions Court, because they are not authoris- 
ed by law for the time being in force to practise 
in that Court. Consequently, they have no authority 
to practise in the Sessions Side of the High 
Court. 

Messrs. F. J. Coltman and M.C. Setalvad, 
for the Bombay Bar Council. 

Mr. Godinho, for the Applicants, 

Beaumont, C. J.—This is a petition by 
certain Pleaders on behalf of themselves 
and as representatives of the other members 
of the Western India Advocates’ Association, 
Bombay, in which they ask the Court to 
decree that they have a right as Pleaders 


not come 


F 
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to appear on the Crown Side of the High 
Court. Their particular contention is that 
they should have a right of audience in 
the Criminal Sessions held by this High 
Court. Rule 10, Appellate Side Rules of 
this Court provides that _ 
“Advocates, who are not Advocates on the Original 
Side] shall not appear, plead, or act for any suitor in 


this Court in any matter of ordinary original jurisdic- 
tion, Civil or Criminal”: 


and if that rule is complied with as it 
has been hitherto, it forbids the Advocates 
on the Appellate Side from appearing in the 
Criminal Sessions in the High Court. . 
There is a similar rule in the Original Side 
Rules, namely, r.44 But the contention of 
Mr. Godinho, who appears for the peti- 
tioners, is that those rules are ultra vires. 
The criminal jurisdiction of this Court on its 
Original Side is derived under cl. 22, Letters 
Patent, which provides that this High 
Court shall have ordinary original criminal 
jurisdiction within the local limits of its 
ordinary original civil jurisdiction; and then 
cl. 38 provides that the procedure to be. 
adopted in the exercise of the orlginal 
criminal jurisdiction shall be the procedure, 
and practice which was in use before the 
publication of the Letters Patent. But 
cl, 44, Letters Patent, declares that the provi- 
sions of the Letters Patent are subject to the 
legislative powers af the Governor General 
in Council under s. 71, Government of India 
Act, 1915. Mr. Godinho contends that, 
having regard to cl. 44, Letters Patent, the 
procedure now in force in the Sessions. . 
Court of the High Court is governed by the ` 
Criminal Procedure Code, and with that 
contention I agree. The Criminal Proce-` 
dure Code provides in s. 290 that an accused 
or his Pleader may open his case, and that 
section is contained within a chapter which 
is entitled: “Of Trials before High Courts 
and Courts of Session.” Then s. 340, 
which is contained within a chapter 
e “General Provisions,” provides 
that: ` 


“any person accused of an offence before a criminal 
Court, or against whom. proceedings are instituted 
under this Code in any such Oourt, may as of right be 
defended by a Pleader,” 


Mr. Godinho contends that an accused 
person being given a statutory right to 
be defended by a Pleader, any rule of 
this High Court, which purports to take 
away or limit that right, is ultra vires. 
There might, I think, be considerable 
force in Mr. Godinho’s contention if it 
were not for the definition of “Pleader” 
contained in sub-cl. (r) of s. 4 of the Code 
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which provides : 
“Pleader’ used with reference to any proceeding 
in any Oourt means a Pleader or a mukhtar authorised 


under any law for the time being in force to practise 
in such Court.” 


If the rules of this Court to which I have 
referred are valid rules made under-statu- 
tory authority, and if these rules preclude 
Advocates on the Appellate Side from 
practising in the Sessions Court, then such 
Advocates do not come withinthe detini- 
tion of the term ‘Pleader’ quoad the Ses- 
sions Court because they are not Pleaders 
authorised by law for the time being in 
force to practise in that Court. Now the 
rules in question are, I think, valid 
under the Indian Bar Councils Act, 1926. 
It is true that under s. 8, Indian Bar Coun: 
cils Act, a single roll of Advocates is con- 
stituted. Butin s. 9 which authorises the Bar 
Council tomake rules regulating ihe ad- 
mission of persons to be Advocates, there 
is contained in sub-sl. (4) a provision 
saving the right of this High Court to 
prescribe the qualifications to be. possessed 
by persons applying to practise in this 
Court in the exercise of its original jurisdic- 
tion and the power is reserved to the Court 
fo grant or refuse any such application, or 
to prescribe the conditions under which such 
persons should be entitled to practise. Then 
s. 14, empowers an Advocate as of right to 
practise subject to the conditions laid down 
in that section. But in sub-cl. (3) of that 
section if is provided that: 

“Nothing inthis section shall be deemed to limit 
orin-any way affect the power of the High Court 
of Judicatureat Fort William in Bengal and or of 
the High Court of Judicature at Bombay to make 
rules determioinug the persons who shall be entitled 


respectively to plead and to act in the High Court in 
the exercise of its original jurisdiction.” . 


Under the provision, this High Court 
has made the rule that only Advocates on 
the Original Side.are tobe entitled to 
practise ın the Court of Session, and in my 
opinion there was clearly power to make 
that rule. That being so Advocates on the 
Appellate Side do not come within the 
definition of ‘Pleader’as defined in the 
Criminal Procedure Code for the purposes 
of the Sessions Court, because they are not 
authorised by law for the time being in 
force to practise in that Court. That being 
so, [think no order should be made on 
the petition. 

Blackwell, J.—I am of the same opin- 
ion, and have nothing to add. 

Rangnekar, J.—This is a petition of 
three Advacates on behalf of themselves 
and as representatives of the other 
members of the Western India Advocates’ 
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Association and two othe sister Associa- 
tions in which the petitioners claim that 
Advocates have a right of audience in the 
Criminal-Sessions held by the High Court. 
The question raised though interesting, is 
simple.. The general principle as to a right 
of audience in a Court, as stated by Baron 
Parke, is that in the absence of any statu- 
tory enactment or established practice 
defining what persons are to be heard ag 
Advocates, the Courtitself has the power 
to regulate its own procedure and to de- 
termine what class of persons have audi- 
ence: Hx parte Evans (1). On the ground of 
established practice the petitioners have 
no case. Itis clear and itis not disputed 
that ever since the High Court was establi- 
shed the right of audience in the Criminal 
Sessions was restricted to Advocates prac- 
tising on the Original Side. The question 
then is, whether the Advocates, other than 
Advocates (Original Side) have any such 
right under a statute. 

Clause 9, Letters Patent, authorises the 
High Court to approve, admit and enrol 
Advocates, Vakils and Attorneys and 
provides that such Advocates, Vakils and 
Attorneys shall be authorised to appear fcr 
the suitors of the High Court and to plead 
or toact, or to plead and act for the said 
suitors according as the High Court may by 
its rules and directions determine. Clause 
10, Letters Patent, provides inter alia that 
the High Court shall have power to make 
rules for the qualification and admission of. 
proper persons to be Advocates, Vakils and 
and Attorneys ofthe High Court and furth- 
er provides that no persons whatsoever but 
such Advocates, Vakils or Attorneys shall 
be allowed to act orto plead for, on behalf 
of any suitor in the said High Court. Ac-. 
cordingly the High Court has made rules 
for the qualifications, etc., of Advocates, 
Vakiis and Attorneys,and also for the 
right of audience of such Advocates, ete., 
in the High Court inthe exercise of its 
various jurisdictions, civil and criminal,. 
etc. The rules material io the present 
petition are r. 10 of the Appellate Side 
Rules and r. 44 of the Original Side Rules. 
Rule 10 of the Rules of the High Court, 
Appellate Side, Bombay, provides that the 
Advocates who are not Advocates (Original 
Side) shall not appear, plead or act for any 
suitor in any Court in this Court in any 
matter of ordinary original jurisdiction, 
civil or criminal, or in any matter of 
appeal from any case of ordinary civil 
jurisdiction, except in one case, which is 

(1) (1846) 9 QB 279, 
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not material to the present petition. Rule 44 
of the Original Side Rules is to the same 
effect. These rules are made by the High 
Court in the exercise of the power con- 
ferred upon it by cls. 9 and 10,° Letters 
Patent. 

Mr. Godinho contends that these rules 
are ultra vires. He says that the power of 
the High Court to regulate its procedure 
and practice in the Criminal Sessions 18 
derived from cl. 38, Letters Patent, but 
under cl. 44 it is subject to the legis- 
lative powers of the Governor General in 
Council under s.71, Government of India 
Act, 1915. That being the case the learned 
Advocate argues that since the enactment of 
the Criminal Procedure Code, Act V of 
1898, and the Bar Councils Act XXXVII 
of 1926, the procedure and practice to be 
followed is that laid down in these two 
statutes, He further argues that even the 
jurisdiction of the High Court to hold 
Criminal Sessions is governed and affected 
by the provisions of the Criminal Proce- 
dure Code. In support of this last argu- 
ment be relies on the definition of the 
expression “High Court” in s. 4 (j), 8. 6, 
and Ohap. 23, Criminal Procedure Code. 
This last argument is, in my opinion, irrele- 
vant to the only question raised on the 
. petition, and this, I think, was in the end 
fairly conceded by the learned Advocate. 
I shall however briefly deal with it 
first. 

The ordinary criminal jurisdiction of the 
High Court is derived under cls, 22 and 23, 
Letters Patent. Clause 22 provides that 
the High Court shall have ordinary original 
criminal jurisdiction within the local 
limits of its ordinary original civil juris- 
diction this latter being defined by 
cl. ll—and also in respect of all persons 
beyond such limits over whom the High 
Court had criminal jurisdiction at the date 
of the publication of the Letters Patent. 
Olause 23 provides that the High Court in 
the exercise of its ordinary criminal juris- 
diction shall be empowered to try all 
persons brought before it in due course of 
law. Is there anything in the Criminal 
Procedure Code, which takes away or 
qualifies the jurisdiction of the High Court? 
I think not. Whatthe Criminal Procedure 
Code does is to lay down the procedure 
to be followed by the High Court in the 
exercise of its ordinary original criminal 
jurisdiction and there is nothing in the 
Code which in any way encroaches upon 
the jurisdiction. Before the ‘enactment of 
the Criminal Procedure Oode, the proce- 
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dure followed by the High Court in trials 
held inthe exercise of ordinary criminal 
jurisdiction was as laid down in cl. 38, 
Letters Patent. That clause provides that 
the proceedings in all criminal cases in _ 
the High Court in the exercise of its 
ordinary original criminal jurisdiction shall 
be regulated by the procedure and prac- 
tice which was in use in the Court before 
the publication of the Letters Patent, and 
now the procedure to be followed is that 
laid downin the Criminal Procedure Code, 
and that is all. 

Mr. Godinho relies on s. 4, Criminal 
Procedure Code. Section 4 however says that 
the words and expressions mentioned in that 
section have ithe meanings given to 
them therein unless a different intention | 
appears from the subject or context, and 
itis clear that the definition of the ex- 
pression “High Court must be read sub- 
ject to the other provisions of the Code. Sec- 
tion 6 is next relied upon. This section lays 
down the classes of Criminal Courts, and 
among others, mentions Courts of Session. 
But the section itself makes a distinc- 
tion between the High Courts as one 
class of criminal Courts and other 
classes of criminal Courts mentioned 
therein. 

Mr. Godinho next relies on Chap. 23, Cri- 
minal Procedure Code. The very first 
section in the chapter, namely, s. 206, gives 
a different definition of the expression - 
“High Court,” and defines the High 
Court as meaning interalia a High Court 
established under the High Courts Act, 
1861, or the Government of India Act, 
1915, Apart from this there are ample. 
indications in the Code which show that 
the jurisdiction in the High Court under 
cls. 22 and 23 was left untouched. For 
instance, s. 9 (1) says that the Local 
Government shall establish a Court of 
Session for every Sessions Division and 
appoint a Judge of such Court. This is 
the first class of Court created by s. 6. 
Surely this cannot apply to the Criminal 
Sessions of the High Court. Then there 
is s. 28 in Ch. 3 which deals with the powers 
of Courts, and provides that subject to the 
other provisions of the Code any offence 
under the Indian Penal Code may be tried 
(a` by the High Court, or (b) by the Court 
of Session, or (c) by any other Court by 
which such offencs is shown in column 8, 
Sch. II to be triable. 

The section thus makes a clear distinction 
between the High Court and a Court of 
Session. Then in Chap. 23 itself there are 
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special provisions for High Courts as such, 
Section 333 empowers the Advocate-General 
to enter nolle prosequi. Section 334 says that 
for the exercise of its original criminal 
jurisdiction, every High Court shall hold 
sittings on such days and at such conve- 
nient intervals as the Chief Justice from 
time to time appoints. Section 335 em- 
powers the High Court to hold its sittings 
at the place at which it was holding them 
at the time the Criminal Procedure Code 
was enacted. I may also refer to another 
important section which shows a distinction 
between a Court of Session and the Criminal 
Sessions of the High Court. Chapter 25 
provides for the mode of taking down and 
recording evidence in criminal inquiries 
and trials. Section 356 lays down the rules 
how the Sessions Judge is to take down 
evidence and provides inter alia that the 
record is to be signed by the Judge. 
‘Section 365 on the other hand says that 
every High Court shall from time to time 
by general rule prescribe the manner in 
which evidence shall be taken down in 
cases coming before it and that the evidence 
shall be taken down in accordance with 
such rule. It is unnecessary to refer to 
other sections in the Code, and, in my 
Opinion, this contention must be rejected. 

This brings me nowto the real question 
raised on the petition. Mr. Godinho relies on 
ss. 340 and 290 0f the Code in support of 
his contention that the Advocates have a 
right to appear in the Criminal Sessions of 
the High Court. Section 340 provides that 
any person accused of an offence before a 
criminal Court may of right be defended 
bya Pleader. Section 290, which occurs 
in Chap. 23, says thatthe accused or his 
Pleader may then, thatis, when the case 
for the prosecution is closed, open his case 
etc. Mr. Godinho, therefore argues that a 
“Pleader” is entitled as of right to appear 
in the Criminal Sessions of the High Court. 
The expression ‘‘Pleader’’ is defined in 
s. 4 (r) in the terms following: 


“Pleader' used with reference to any proceeding 
iu any court, means a Pleader or a mukhtar authorized 
under any law forthe time being in force to practise 
in such Court, and includes (l) an Advocate a Vakil 
and an Attorney of a High Court so authorized, and 
(2) any ... other person appointed with the permis- 
sion of the Court to act in such proceeding.” 


Now, the fact that an accused person has 
aright to be defended by a Pleader, and if 
he is defended by a Pleader, the fact that 
the latter can take part in the proceedings 
and may open his case, etc., cannot by them- 
. selves, in my opinion, entitle a person who may 
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answer the description of a ‘‘Pleader to say 
that he has a right of audience in a Court.” 
The mere definition ins, 4 (r) cannot create 
any such title or status. Apart from that, 
the definition restricts the right of 
audience only to(1) a Pleader authorized 
under any law, and (.) to an Advocate, a Va- 
kilor an Attorney authorized by law to pra- 
ctise in a particular Court. Therefore, the 
petitioners have to show that they are aut- 
horized by law to practise in the Criminal 
Sessions of the High Court, and it is clear 
that apart fram the Indian Bar Councils 
Act there is no such law which authorizes 
the Advocates to practise in the Criminal 
Sessions of the High Court. On the 
other hand, under the rules made under 
the Letters Patent they are debarred from 
practising in such Court. ‘There is noth- 
ing in the sections to which I have referred 
or in the Criminal Procedure Code, which 
takes away or restricts the power of this 
Court to make rules for admissions, etc. 
and for determining the right of audience 
under its Letters Patent. Then ihe only 
question is whether there is anything in 
the Indian Bar Councils Act which chal- 
lenges the right of the High Court to make 
such rules. I think not. 


Mr. Godinho says that under the Indian: 
Bar Councils Act there is only one class of ` 
Advocates and only one roll is kept. That 
is so, bui s. 9, sub-s. (4) provides that 
nothing in e. 9, which empowers the 
Bar Council to make rules for quali- 
fications and admission of Advocates 
or in any other provisions ofthis Act, 
shall be deemed to limit or in any way 
affect the powers of the High Courts of 
Bombay and Calcutta to prescribe the 
qualifications.to be possessed by persons 
applying to practise in those Courts in the 
exercise of their original jurisdiction or 
the powers of these High Courts to grant 
or refuse any such application or to pre- 
scribe the conditions under which such 
peisons shall be entitled to practise or 
p.ead. Section 14is important, It creates the 
right of Advocates to practise in the Courts, 
Sub-section (1) provides that, an Advocate 
shall be entitled asof right to practise sub- 
ject to the provisions of sub-s. (4) of s. Yin 
the High Court of which he is an Advo- 
cate. Subs. (3) is in the terms follow- 
ing: 5 i 

“(3) Nothing in this section shall be deemed to 
limit or in any way affect the powerof the High 
Oourt of Judicature at Fort William in Bengal or 


of the High Canurt of Judicature at Bombay to make 
rules determining the persons who shall be entitled 
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respectively to plead and to act in the High Court in 
the exercise of its original jurisdiction.” 


It need hardly be pointed out that the 
Criminal Sessions held by the High Court 
is part of its ordinary original jurisdic- 
tion. This is clear from cl. 22 of the 
Letters Patent. The provisions of the 
Indian Bar Councils Act, to which I have 
referred, leave no doubt inthe matter, and, 
in my opinion, there is only one answer 
which can be given to the point raised on 
the petition, and that is that there is noth- 
ing in the Act which invalidates therules 
made by this Court under the Letters 
Patent and that they are not ultra vires the 
powers of the High Court. There is only 
one more point io which I may now refer. 
Mr. Godinho says that cls.9 and 10 ofthe 
Letters Patent refer to the civil jurisdiction 
of the High Court and relies upon the 
word “suitor” occurring in these clauses. 
I am unable to see why the clauses should 
not apply to criminal proceedings, andthe 
scheme of the Letters Patent shows that they 
do. You have first the clause providing 
for the constitution of the High Court, ap- 
pointment of Judges and ministerial 
officers. Then the Letters Patent provides 
for the admission of Advocates, Vakils and 
Attorneys, and then follow the provisions 
in regard to the Various jurisdictions and 
the law to be administered by the High 
Court. Thus you have provisions in regard 
to the civil jurisdiction andthe law to be 
administered by the High Court, criminal 
jurisdiction and the criminal law, admiralty 
jurisdiction, testamentary and intestate 
jurisdiction, and so on, Then follow the 
provisions regulating the procedure to be 
followed. In the result I agree that the 
petition must fail and be rejected. 

N. Petition rejected. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 77 of 1933 
December 19, 1933 
BERASLEY, O. J., AND BARDSWELL, J. 
M. K. MUHAMMAD ASAN MARACAIR 
— PETITIONER 


VETSUS 
A. K. BIJLI SAHIB BAHADUR 


AND OTUERS— RESPONDENTS 
Elections—Gosha voters — Circular that goshas siola 
unveil themselves before candidate—Validity— Candi- 
date insisting on goshas unveiling— Validity of election 
— Penal Coie (Act XLV of 1860), 
Local Board Election Rules, rr. 12,19. 
The High Oourt will not interfere bya writ of 
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cerliorart with orders passed by an  IJélection 
Commissioner unless he bas acted without juris- 
diction orin excess of it. Where the Commissioner 
has jurisdiction butis guilty of an error of lawor 
fact the High Oourt will not interfere, 


A candidate has a right to be in the polling 
booth. He can be represented by an agent if he 
desires, or he can lookaiter his own interest him- 
self and, to see the voters themselvesis his privilege 
and right for the purpose of preventing impersona- 
tIon. 

Where the District Election Officer issued a circular 
that gosha ladies will have to unveil themselves in 
the polling boths if their identity was challenged 
by the candidates or their agentsand a candidate 
insisted on every gosha voter unveiling herself before 
him and his election was set aside on the ground 
that the circular was illegal and that the candidate 
had consequently committed an offence under e. 171-0 
Penal Code, in scaring away the gosha voters: 

Held, that the circular was nos inany way illegal 
or ultra vires and thecandidate in calling upon the 
gosha women electrrs tounveil iheir faces before 
him was not guilty of any offence and the election 
was not liable to be set aside onthe ground. 
Kumaraswami Mudali v. Muniratana Mudali (1), 
Shanmuga v. Subboraya (2) and Govindaswami 
Pillai v. Pamalingaswami 19), referred to. 


Appeal under cl. 15 of the Letters Patent 
against the order of the High Court dated 
September 8, 1933, and passed in U. M. P. 
No. 2711 of 1933, praying for an order 
directing issue of a writ of certiorari cal- 
ling uponthe third respondent therein to 
submit the records relating toO P. No. 56 
of 19320n his file, to make the writ nisi 
absolute and to quash the order and proceed- 
ings in the said O. P. No. 56 of 1932 and also 
to make such other or further orders as to the 
High Court may seem fit. 

Beasiey, C. J.—This is an appeal from 
an order made by Ramesam, J., on anap- 
lication fora writ of certiorari quashing 
the order of the Election Commissioner in 
O. P. No. 56 of 1932. The Commissioner 
wasthe Principal Subordinate Judge of 
Tinnevelly. 

The appeal arises out of an election held 
for the Tiruchendur circle to the District 
Board of Tinnevally. There were two seats 
for that circle, one being reserved for a 
Muhammadan and the other unreserved. 
‘There were three candidates for these two 
seats. One was Mr. Daniel Thomas Nadar 
who was elected and in respect of whose 
election no there were iwo other candidates 
for the remaining seat, namely the petition- 
er before the Election Commissioner and 
the appellant here and the first respondent. 
The date fixed for the polling was October 15, 
1932. There were a large number of 
Muhammadans entitled to vote in the polling 
area in questior, many of them being gosha 
ladies. Polling booths- were set apart for 
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women and the Inspector of Local Boards on 
July 3, 1932) issued a circular Ex. E, direct- 
ing that the candidate himself should be 
admitted to these booths or, if they eniploy- 
ed agents on their behalf, they should be 
females and not males. In September, 1932, 
a petition had been sent to the Inspector 
of Local Boards praying for speciel faci- 
lities to be given to women voters in the 
matter of recording their votes, and it is 
clear from the documents that the Election 
Authority did all that was possible to pro- 
vide them. In consequence of this, five 
women polling officers were appointed at 
five of the booths. We are only concerned 
with three outof the five booths. The first 
respondent was represented by a. woman 
agent at one booth there being 300 purdha 
voters at that booth of whom 139 voted. 
The other two booths were in one -hall and 
ballot boxes were placed in that hall at 
either end. In one of these booths there 
were 269 purdha voters and in the other 344 
purdha voters. Only 13 voted inthe former 
booth and one in the latter. The first res- 
pondent being a candidate sat in this room. 
Three days before the election, namely, 
October 12, 1932,-the District Election Officer 
sent a circular (Ex. 1) which plays a pro- 
minent part in these proceedings, That 
States: 

“I am directed by the Inspector to inform you 
that gosha ladies will have to unveil themselves in 
the polling booths iftheir identity is challenged by 
the candidates or their female agents”. 

The election proceeded and it is alleged 
that the firsts respondent insisted on the 
gosha ladies who came to vote at the booth 
in which he sat showing their faces to him. 
‘The first respondent’s case is that he merely 
insisted that they should unveil themselves 
to the female polling officer. The Election 
Commissioner doesnot accept the first res- 
pondent’s version with regard to this. It is 
alleged that, as a result of thisconduct of 
the first respondent, the gosha women voters 
were scared away, being unwilling to un- 
veil‘themselves before the first respondent 
through shame and that the first respondent 
was, therefore, guilly of an offence relating 
to election under s. 171-C of the Indian 
Penal Code. The petitioner prayed thatthe 
election of the first respondent should be 
declared. void, that the petitioner should be 
declared to have been duly elected to the 
seat or that afresh election should be order- 
ed. The Election Commissioner set aside 
the election and directed that a fresh election 
should be held. As: before mentioned, 
Ramesam, J., quashed that order. 
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Io the course of his order the’ Election 
Commissioner has very severely condemned 


Ex. L which in the opinion was absolutely 
illegal, ultra vires and unwarranted. He 


“also describes it as-a curious and ill-con- 


ceived circular and as being contrary to the 
spirit of rr. 19, 20 and 23. Ib is obvious that 
he makes Jix.1 wholly the basis of his 
decision. Finding that it was an illegal 
circular and ultra vires, he finds thatthe 
first respondent took advantage of it to 
scare away the gosha women voters by in- 
sisting on their unveiling beforehim and 
he’ considers thatthe petitioner was “en- 
ormously injured” to use-his own language 
by the order of the District Election Officer 
and contained in that document. Rame- 
sam, J., however, has. disagreed with ihis 
view of the Election Commissioner and is 
of the view that Hx.] was not an illegal 
circular but on the contrary was within 
the spirit of the rules and a proper and 
reasonable facility ın the interests cf the 
women voters and the candidates themselves. 
He held that no offence under. s. 171, Indian 
Penal Code, had been committed. That 
being so, he was of the. opinion that the 
Election Commissioner had acted without 
jurisdiction and he accordingly quashed 
his order and set the election aside, 

The power of the High Couri to set aside 
-orders made by Election Commissioners 
which are final on Courts subject to the 
writ of certiorari has been considered in 
-a number of decisions and itis quiteclear - 
from them that the High Court will -not 
interfere by a writ of certiorari with 
-such orders unless the Election Commiss- 
ioner has acted without jurisdicticn or in 
excess of it. Recent decisions - on this 
point are Kumaraswami Mudali v. Munira- 
tana Mudali (|), Shanmuga v. Subboraya : 
(2) and Govindaswami Pillat v. Rama- 
lingaswmay (3). Where a Court has jurisdic- 
tion butis guilty ofan error of law or 
fact a superior Court cannot interfere. In 
my view, the whole case turns upon the 
answer tothe question whether Ex. 1 was 
illegal and ultra vires or not. Mr. 6. 
Doraiswamy Ayyar contends that it was 
and that there is nothing on the rules to 
watrant the issue of sucha circular. We 
have therefore, to consider the.rules in 
-- (1) 138 Ind, Cas 390; 55 M 942; (1932) M W N 524; 
Ind Rul. (1932) Mad 559; 35 L W 122; A.l R 1932 
‘Mad. 529;63 M LJ 2r2 a 

(2) 140 Ind. Cas. 540; 63 ML J 932; Ind. Raul 

1942 


(1933) Mad. 21; 37 LW 162; AIR 1933 Mad. 133. 
(3) 137 Ind,, Oas, 868; 62 M, L, J. 644; AI R 

Mad, 321; (1932) M W N 61; 35 LW 360; Ind, Rul, 

(1082) Mad, 456, | i - 
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question namely, rr. 19. 21. 22 and 28 of 
the Election Rules. Rule 19 says that 
spezial facilities in accordance with the 
-instructions, if any, issued by the Election 
Authority in that behalf may be accorded 
to women electors. Rule 21 provides for 
the questioning of the elector and says 
thatifthe candidate or his polling agent 
so requires orindeed the polling Officer 
ofhis own accord may put either or both 
of the following questions to the elector, 
‘namely, (1) “Are you the person enrolled 
as follows (reading the whole entry from 
the roll)” and (2) “Have you already voted 
at the present election at this polling 
Station or at any other polling Station?” 
and that if the ‘answer tothe first question 
isin the affirmative and the second. in the 
negative the elector shall be supplied with 
a ballot paper. Rule 22, a rule with 
which we are not here concerned, relates 
to the case of a person who applies for a 
ballot paper after another person has 
-voted as such elector. Rule 23 provides 
for challenged ballot-papers and says 
that if any candidate or polling agent 
. declares and undertakes to prove that any 
-person by applying for a ballot paper 
has committed the offence of personation, 
the polling Officer may require such person 
to sign his name and enter his address in 
‘the list of challenged votes, or, if he is un- 
able to write, to affix his thumb impression 
thereto and may further require such 
person to produce evidence of identifica- 
tion andthatif the answers to questions 
described in r. 21 are satisfactory, the 
“elector is to be allowed to vote after hav- 
‘ing been informed of the penalty for 
personation, ‘There is another important 
rule which has to be mentioned and that 
` isr.12 whichreads as follows: — 


“The polling officer shall keep order at the station, 
shall ses that the election is fairly conducted, shall 
regulate thenumber of electors to be admitted at 
atone time and shall exclude all other persons 
except his own clerk, the candidates, one agent of 
each candidate at a time hereinafter referred to 
asthe polling agent appointedin writing by Lhe 
candidate, the police on duty and such persons as 
may be admitted for the purpose of identifying the 
electors.” 


It is clear and this indeed is conceded by 
Mr. S. Doraiswami Ayyar thata candicate 
hasthe right to- bein the polling booth. 
He can be represented by, an agent if he 
desiresor he can look after his own in- 
terests himself, and obviously.to see the 
voters themselves is his privilege and 
ight for the purpose 
personation, He is, therefore, entitled - to 
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be present and see that nò person votes in 
-the name of another whose ‘name is on 
the electoral roll. Now. ib is- necessary 
toreferto r. 19 again. Under: that rule 
the Election Authority may provide special 
facilities to women electors to,vote. ‘It is 
quite obvious that when the: Election 
Authority provides such facilities for 
gosha women electors, he must also attach 
to them certain safeguards in order to 
prevent impersonation and when he does 
.so, he is acting in my view in accordance 
with those rules which are designed to 
prevent impersonation. Rules21 and 23 do 
not provide the necessary or indeed any 
safeguards against impersonation by gosha 


women. When veiled a gosha woman 
elector applies fora ballot paper, upon 
what material is the candidate or his 


agent to challenge the elector? He cannot 
do so without seeing that person's face. 
Nevertheless under r. 23 he has. to under- 
taketo prove that such person has committ- 
ed the offence of personation. Rules 23 
-does not cover the case of gosha women 
-electors. Moreover the warning to the 
challenged elector, namely, as to the 
penalty for personalion, would in the 
case ofa gosha elector affixing her thumb 
impression be entirely useless. How 
could such a thumb-impression theres 
after be traced and the penalty enforced 


unless the thumb-impressions of many 
thousands of women were taken after- 
wards for comparison which is clearly 
impossible. Rule 23, therefore, whilst pro- 


viding safeguards inthe caseof the male 
electors and women who are not gosha 
omits to doso in the case of gosha women 
electors: and “if whilst granting facilities 
under r. 19 to those women to vote safe- 
guards are not at the same time provided, 
it would be possible for wholesale impersona- 
tion tobe practised and I am utterly 
unable to understand the language used 
by the Election Commissioner towards the | 
Election authority and Ex.1 which he 
issued. In my opinion it was essential 
that provision such asis setout in Ex. 1 
should be made; and there is nothing 
whatever to justifythe violent languages 
used towards the Election Authority and 
Ex. 1; and I entirely agree with Ramesam, d., 
in his criticism of that language: Unfor- 
tunately this utterly unreasonable view 
taken by the © Election Ccmmissicner 
of Ex. 1 clearly became a sort of obsession. 
It was the root evil of the whole case. It 
being an illegal and unwarranted docu- 
ment, in his opinion the Ist respondent, 
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took full advantage of 1t and scared away 
the gosha-women electors. That is what 
runs throughout the Election Commissioner's 
order, < It even causes him to criticise the 
action of the, 1st respondent as follows .— 
“There is also this further fact that the Ist res- 
pondent is spoken to by all the witnesses to have 
sat and leaned on an easy chair in front of the 
booth. The respondent agrees he sat on an easy 
chair. To my mind, eren this conduct seems to be 
perfectly improper and as tending to discourage 
and therefore interfering with the freedom of gosha 
muslim woman voters from moving about and coming 
and recording their votes ... .Hspecially seeing that 
it was a case of gosha muslim women a more proper 
and decent conduct would have been to sit on an 
ordinary chair with as little obstruction as possible. 
The evidence is that the lst respondent got a private 


easy chair and leaned himself on it in front of the 
“booth.” 


It is difficult to see how the selection of 
an easy chair instead of an ordinary chair 
as a resting place by a candidate can 
have any possible bearing upon the ques- 
tion of whether an election offence has 
been committed. Iam clearly ofthe opin- 
ion that Ex. No. 1 was not illegal or ultra 
vires and shat the lst respondent in calling 
upon the gosha women electors to unveil 
their faces before him was acting in accord- 
ance with that circular. If by so doing a 
large number of gosha electors refrained 
from voting or if, as the appellant describes 
it, they were scared away, that is a difficul- 
ty, if it is one, which seems to me to be 
attendant upon gosha women exercising 
the franchise. Certainly no election offence 
under s. 171-C, Indian Penal Code, has 
been here disclosed. The gosha women 
electors were perfectly free to vote if they 
wished to do so and the respondent did 
nothing which in law could be held to come 
within that section. This finding, however, 
does not conclude the matter although it 
goes avery long way towards doing 50. 
The question is not whether there has 
been here any error in law on the part of 
the Election Commissioner; and this Court 
is only entitled to interfere, as has already 
been, remarked, if there was a want of 
jurisdiction at the commencement of the 
proceedings. Once there is a jurisdiction, 
any errors committed subsequently cannot 
take away the jurisdiction once obtained. 
The question which now arises, therefore 
is, did the election petition itself disclose 
an election offence which the Election 
Commissioner could take cognizance of. 
Reading the petition as a whole, I am 
satisfied that it was all based upon 
Ex. 1l and the complaint that the 1st res- 
pondent was, therefore, not exercising any 
‘Jegal right to.be present and to demand 
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the gosha women electors to unveil before 
him, but was acting illegally. The ques- 
tion as to whether Ex. No. 1 was illegal or 
not, upon which the whole case turns, was 
one which had to be decided before the 
Election Commissioner assumed jurisdiction 
and he was in error in supposing that the 
petition disclosed any offence. It certainly 
did not. He, therefore, had no jurisdiction 
to entertain the petition at all. The appeal 
is dismissed with costs. Advocate’s fee 


Rs. 200. 
Bardswell, J.—I agree. 
A. Appeal dismissed. 


——— an, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 1427 
of 1931 
December 8, 1933 

l FazL Aut, J. 
Shaikh ELAH! NUKSH —APPELLANT 
VETSUS 
MAHASAHAY TARAK NATH 
GHOSH— RESPONDENT 

Injunction—Suit for injunction restraining 

defendant from working his brick kiln—Nature of 
order to be passed—Order should be in clear and 
definite terms — Fixing of minimum height of chimney 
— Necessity of. 
_ The plaintiff instituted a suit for a perpetual 
injunction restraining the defendant from working 
his brick kiln on the allegation that the smoke and 
soot emitted by the chimney of the kiln was caus- 
ing damage to ths tress inhis garden aswell as 
their fruits, and claimed compensation for the 
damages alleged to have been caused to the fruits 
and trees of his garden. The lower Courts awarded 
a nominal sum as damages and issued a perpetual 
injunction against the defendant restraining him 
from “so working the brick kiln ag not to cause 
any nuisance to the plaintiff:” 

eld, that although this was the usual form in 
which injunctions were issued in England andthe 
same practice had been followed in India in certain 
cases, it didnot follow that where an injunction 
could be issued in clearer and more definite terms, 
there was anything to prevent the Court from 
issuing it in those terms; ahd thatin the case the 
injunction could be issued in clearer terms by 
ae the minimum height ofthe chimney of the 

iln, 

Appeal from a decision of the Subordinate 
Judge of Bhagalpur, dated August 20, 1931, 
afirming that of the Munsif of Bhagalpur, 
dated January 28, 1930. 

Mr. S. N. Bose, for the Appellant. 

Mr. Narain Chandra Ghose, for the Res- 
pondent. 


Judgment.—The present suit was ine 
stituted inrespect of a brick kiln which is 
not very far from a. garden belonging to 
the plaintiff-respondent. In this suit the 
plaintif asked for a perpetual injunction 
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restraining the appellant from working the 
- brick’ kiln on, the allegation that the smoke 
and scot emitted by the chimney. of the 
kiln was causing damage: to..the trees in 
his garden as well. as their fruits; He also 
claimed compensation for thé damages 


alleged to have ‘been caused to the fruits : 


—_ 


and i trees ofhis garden. 

The Courts below awarded a nominal 
sum of Rs. 30 as damages and ‘issued a per- 
petual injunction againsi the appellant 
restraining him from “so working the 
brick kiln as not to cause any nuisance to 
the , plaintif. “ The learned Munsif pre- 
ferred. to “issue the injunction in thisform 
3S an injunction had been issued in“gimilar 


é 


ae ‘terms“in- ‘Chitagilin v. Karim Bhaksh; 64 
“Ind, Gas; 169 (1). Now, there is no” ‘doubt 


that in. cases of nuisance this is the usual 
form. in” ‘which injunctions are issued 
in ‘England and the same practice has been 
followed in this country in certain cases. It 
does not however follow that where an in- 
junction can be issued in clearer and more 
definite terms, there is any rule of law to 
prevent the Court from issuing itin those 
zerms. In the case relied upon by the 
learned Munsif, an injunction was original- 


ly issued restraining the defendants from ' 


working their factory between the hours 
of 10 p.m. and 6 a. M. as well as directing 
the defendants to take certain order with 
-heir machinery. It was pointed out by 
the High Court that an injunction in that 
form would cause unwarranted and unneces-. 
sary hardship tothe defendant and it was 
suggested that it was sufficient for the 
purpose of that particular case to issue an 
Injunction so as to restrain the defendants 
from carrying on the work in the factory 
in such a manner as not to occasion a 
nuisance to the plaintiff. In fact it was on 
behalf the defendant that the High Court 
was asked to issue an injunction in this 
form and the High Court acceded to the 
prayer. It appears to me that in this 
particular case the injunction could be 
issued in somewhat clearer terms by fixing 
the minimum height of the chimney. 

. My, attention has been drawn on behalf 
of the appellant to- a statement made. by 
D. W. No. 6 that if the chimney is raised 
IO or 15 feet more, the trees belonging 
tothe plaintiff will”not be affected. - The 
respondent, however, challenges the. accuracy 
of this statement and offers to show that 
this statement is not “quite correct; but at 
the same time it is: not’ disputed on his 
behalf that his garden “would no suffer ji 

(1) 64 Ing, Cas. 153; | 


damage if the height of the chimney ig 
sufficiently raised. Tn (hese circumstances, 
I woulu remand the case to the Court below for 
a clear finding on the following question: 

whether damage to the garden belonging to 
the respondent c can be avoided by raising the 
height of the chimney of the kiln belonging 
to the appellant and if so to what height 
this chimney should be raised; in other 

words what should be the total height öf- 
the chimney from the ground level in that 
cåse. The finding should be arrived at on 
a. consideration of the evidence already 

recorded and such other evidence as the 
parties may like to adduce and should be 
submitled to this Court as soon as possible. 
It will be open to the lower'Appellate 
Court to remit the case to the Court of the 
learned Munsif for the purpose of recording 
evidence and his findings thereupon. 

N. Case remanded. ° 
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Criminal Acquittal Appeal No, 118- 
5 of 1933 
October 3, 1933 
Fp2rers, J. C., AND RUPOHAND, A. J. O. 
EMPEROR —APPLIOANT 
versus 
MAHOMED KHABAR AND OTHERS - 


OPPONENTS. 
Criminal trial—Motive—Beginning case with 


evidence of motive —Practice deprecated—Cowardice 


—Inference asto perjury, if arises First” Infor- 
mation Report—Facts which'are not true not to be 
reported—Criminal Procedure Code (Act V of 1698), 
8. 191. 

The absence of ascertainable motive comes to ` 


‘nothing, if the crime is proved tò have been com- 


mitted by a sane person. On the other hand, to 
eke oub a weak case by proofof motive apparently 
tending towards possible crime isa very dangerous 
and unsatisfactory process, 

The practice of beginning with the. evidence of 
motive and assigning to that branch of the case an 
exaggerated importance, deprecated. 

From the fact that a person is guilty of culpable 
cowardice it is not safe to infer that he is not “only 
a coward but also a perjurer. 

lt is avery serious thing for a Pclice Officer 
to record in the first report facts which are not 
true, add if is still more serious for him to attempt 
to support tha first report by, ‘evidence - which is 
not true, v EAN 

Cr. A. A. against decision of the Addi- 
tional Sessions Judge, Hyderabad. 

Mr. D. N. O'Sullivan, for the Crown. 

Mr. Lakhasingh Chatursingh, for the 
Opponents. 

Ferrers, J. C.—Thisis an appeal against 
an acquittal, Itis brought by the order of 
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Government against the decision of Mr.S. 
A. Hassanally, Additional Sessions Judge, 
Hyderabad, who acquitted three prisoners 
who -were charged before him of the offence 
of: murder. There is in this case a body 
of facts which are admitted on all hands 
to be true. At about 10 o'clock inthe 
morning, in a populous part of the city of 
Hyderabad, in the presence ofa large 
crowd and within 50 paces of a Police 
post, a man was done to death with heavy 
bludgeons. This man fell at the threshold 
of a shop-xeeper named Jhamandas who 
was an eye-witness. Another man who 
claims to have been an eye-witness and 
who says that the murderers were previously 
known to him, ran at once tothe Sub- 
Inspector of Market Police. He named 
the accused and he says that he pointed 
out some oi her eye-witnesses. 

The time of the report is given as 10-30 
A. M. Whetker this time is accurate or not, 
there seems no doubt that the report was 
in the hands ofthe Magistrate at 1 o'clock 
afternoon. At 4 o'clock the accused had 
been apprehended. At 6 o'clock an 
identification parade was held. All the 
three accused were identified by at least 
two witnesses. Ali the three were brought 
to trial and all the three have been acqulltt- 
ed and discharged. All the assessors agreed 
that there had been murder done. The first 
found the accused not guilty, the second 
pronounced them guilty, .the other two 
agreed ‘with the first, and the learned Judge 
agreed with them. These things go to show 
that in this Province violent crime is on 
the way to secure the upper hand over 
law and order. A man can be done to 
death in the heart of a great city, in broad 
day. light, under the eyes of a large crowd 
and within call of a police post; and public 
authority is impotent either to protect the 
victim or to punish the offender. 

We are not surprised that Government 
have thought fit to prefer an appeal in this 
case; and we are of opinion that the learned 
Judge whs tried it has proceeded upon 
altogether wrong lines from the outset. 
He has begun with the motive. This in 
itself is. beginning at the wrong end. The 
learned Judge would be well advised ifhe 
had first applied his mind to the other pieces 
of evidence and then if necessary turned 
to „he evidence relating to motive. But the 
learned Judge has not only begun atthe 
wrong end but he has handled it in the 
wrong way. The. motive alleged is that 
Dhayani, who is a relation of the accused, 
was on terms of intimacy with Khaku Shah, 
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the murdered man. Dhayani herself was 
called to prove this motive. The learned 
Judge has discussed her évidence at -some 


length; he thet. says: 


P || 


“< “Fdo not believe the evidenca about the motive 


which is sought to be proved by Dhayani who is & 


„discreditable witness and quife unworthy of belief 


and no other witness confirms her story.” 

These are the words of the learned Judge 
himself. But it is clear from what he has 
already said that, as a matter of fact, he 
does believe the facts alleged by. Dhayant 
to betrue. | 

“Tt is clear" T 
he says: | ah geet 


“that Dhayani lived the dishonourable ‘and.-shamé: ;. 
less. life for about six years before this‘ cage quite’. 


Pant 


maternal uncle of Dhayani.” NG. ee . 

The facts therefore to which 'Dhayant 
testifies are accepted by ths learned Judge 
as true. Whether they amount to an ad- 
equate motive is another question altogether. 
Upon this topic the accepted doctrine 
has been laid down by Campbell, L.C. J, 
in these words: 

‘If there be any motive which can be assigned, 
Iam bound to tell you -that the adequacy of that 
motive is of little importange We kaow from the 
experience of Criminal Courts, that atrocious crimes 
cf this sort have been committed from very slight 
motives; not merely from malice and revenge, but 
to giin a small pecuniary advantage and drive off 
for a time pressing difficulties.” 

Wills on Circumstantial Evidence has 
some apposite words upon the same sub- 
ject. He says: ae 

“The absence -of ascertainable motive comes to 
nothing, if the crime is proved to have been com- 
mitted by asane person Ono the other hand, to eke 
out a weak case by proof of motive ` apparently 
tending towards possible crime is a very dangerous 
and unsatisfactory process.” 


‘These are the reasons which have led 
this Court in more than: one reported cas® 
to deprecate the practice of beginning with 
the evidence of motive and assigning to 
that branch of the case an exaggerated 
importance. The more important part of 
the evidence has been-.dealt with by the 
Jearned Judge in this manner: There are 
five persons who claim to be eye-witnesses 


who actually saw the three accused strike 


down the {murdered man and continue to 
rain blows upon him even after he had 
fallen helpless to the gruund. These 
witnesses are Muhammad Baksh (Ex. 7), 
Jhamandas (Ex.-12), Haji (Hx. 13), Mibon 
(Ex. 15) and Gous Baksh (Ex. 16). The 
learned Judge has discredited each of these 
witnesses in-turn. He has however gone 


-so far in this direction that.he has discre- 


dited statements which cannot but be true. 


[d 
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With regard to Muhammad Baksh, for 
` instance, he has these words: x 

“I have therefore’ not the slightest doubt that 
Muhammad Bakeh is a false witness and was never 
present at the scene at ‘the time of. the- occur- 
rence.” < ii 


_. Now, it is as certain as. anything can be. 


that Khaku Shah was struck down and 
left for dead ina -populous street within 
call of a Police. Post and within sight of 
cross-roads at which a constable is on point 
duty. ‘It is certain that news of this fact 
must have reached the Police Station 
within a very few minutes. But there is 
no reason to doubt that the informant 
who brought the first news was Muham- 
“mad Baksh. The theory of the learned 


` Judgé appears to be this. He thinks that 


Khaku Shah was struck down in the bazaar 
in the:course of the morning. Muhammad 
Baksh was not there. He was apparently 
at his own house which is at a short 
distance from Hyderabad. Somehow the 
news came tovhis ears. lt was a startling 
surprise to him. But he was equal to the 
cecasion.- He immediately invented a false 
‘charge against three” innocent men. He 
-discovered three strangers whom he did 
not even know beforehand by name. He 
instructed them with a false’ story and 
induced them to consent to tell it. He 
induced also those who had actually wit- 
nessed the murder to suppress the facts 
which must have been very fresh in their 
minds. Hethrew dustin the eyes of the 
Investigating Officer. He hoodwinked an 
linglish Police Sergeant who had no in- 
terest in anything, ‘ but even-handed 
‘justice and he succeeded in imposing all 
these suddenly invented falsehoods upon 
every person he encountered until he came 
under the scrutiny of the learned Judge 
himself. | 


his theory appears to us-to-be im- 
probable. ‘he grounds upon whica. it 
rests have been 
Public Prosecutor as puerile. Without 
adopting this word, which we think 
might with advantage have been omit- 
ted iom a document of so much giavity 
as this appeal, we nevertheless find oul- 
selves unable -to accept ihe i1easons 
which weighed with the leained Judge. 
These reasons appear to be tourfold. [lhe 
. jearned Juage examined them and hold- 
ing that they did not in the least discredit 
the evidence. of Muhammad Baksh 
proceeded.]|- Now, we think ihat a man who 
has seen a murder:done by three deter- 
. mined ruffians armed with deadly weapons, 
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might very well hang back and hesitate 
before he laid his hands upon any of the 
murderers. But even if it be allowed that 
Muhammad. Baksh was guilty of a ‘cul- 
pable cowardice, itis not safe to infer from 
this that he is not only a coward, but also 
a perjurer, A man may be wanting in 
personal courage und yet quite capable of 
giving truthful evidence. Be that as, it 
may, the same criticism will apply also 
to every other spectator who saw this murder 
done and allowed the murderers to stride 
unmolested upon their way. This street is 
a street of Hindus and the murderers were 
Mussa]mans. The fact that they were al- 
lowed to escape unmolested is beyond 
doubt. 

The learned Judge proceeds to deal with 
the evidence of the remaining eye-witnes- 
ses upon similar tines. We shall not at- 
tempt to follow him in every detail, but 
shall state here certain reasons which have 
occurred to ourselves why the evidence of 
‘hese witnesses might be open to seme Sus- 
Picion. ‘The firstis that the investigating 
officer does not appear to have conducit- 
ed a satisfactory investigation. On a first 
inspection cf the first intoxmation report, 
which is Ex. 8, it would certainly appear 
as though Muhammad Baksh had at once 
given. the names of Minhon, of Haji and 
of Jhamandas. But it is evident from the 
deposition ofthis witness and of the Sub- 
Inspector himself, that this is not-what oc- 
curred, Muhammad Baksh did not know the 
names of Minhon, of Hajior of Jhamandas. 


Those names did not come out until the Sub- 


Inspector came to the scene of the offence. 
The true course of events appears to have 
been this, Muhammad Baksh went without 
delay to the Police Station and there told 
his story. The officer in charge was doubt- 


. ful whether the offence alleged was or was 


not cognizable. He seems therefore to have 


- proceeded to the place where the wounded 


sligmatised | by the -man lay. At the first glance he wasable 


to see that the condition of the victim was 
perilous. He carried him at once to the 
There he was admitted at 
10-30. The investigating officer then re- 
1uined to the scene of the offence and there 
made an attempt to secure witnesses. ` 

It he had set thése facts down clearly 
we might have had no serious fault to find 
with.him. but be has so worded hisie- 
cold that it would lead to vaiicus false 
conclusicns. "his is a very undesirable 
method of drawing up a paper so import- 
ant es tle fist report. ‘Lhe fiist 1eport 
was one of the most serious obstacles which 
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the Public Prosecutor was required tone- 
gotiate. A witness whom we cannot help 
regarding with some suspicion’is Gous Bux. 
This man is a cook inthe service of the 


very Sub-Inspector who was investigating - 


this offence. He has given evidence which 
supports in every way the prosecution case. 
and he has also been successful in identify- 
ing every one of the accused. For all that, 
we think it better to place this witness 
out of consideration. His connection with 
the Investigating officer and his inability 
to give any plausible explanation for his 
presence on the scene when the murder 
occurred has decided us not to rest our 
decision upon the testimony of Gous Bux. 


There remains however a witness 
whose testimony is not open to any 
reasonable doubt. This is Jhamandas, 


the shopkeeper on whose threshold Khaku 
Shah was struck down. The evidence of 
this man is that the three assailants struck 
the man down outside his shop and that 
they continued to strike him even after he 
had fallen. In their hands they carried 
lathis and lorhs, [After examining the 
evidence of Jhamandas, Haji and Minhon 
his Lordship held that there was not suffi- 
cient reason why their testimony should 
be disbelieved and proceeded]. The 
principal witness is, however, of course, 
Muhammad Bux. Of him, the Advocate, 
who argues for the accused, is constrain- 
ed to admit that he must have been in 
close proximity at the time of the mur- 
der. His testimony is supported by J haman- 
das at whose door the dying man fell. 
All the three of the accused have been 
identified by at least two witnesses, even 
if the evidence of Gous Bux, who identifies 
them all, isto be discarded. We are satisfied 
therefore that the death of Khaku Shah must 
be attributed to the accused, . There 
remains the question whether the accused 
had such a knowledge or such an intention 
as would bring them within the definition of 
murder. 


Now, the evidence of the Resident Medical 
Officer is that the.dead man received no less 
than nine wounds, each of which appeared 
to have been caused by a blunt and heavy 
instrument. Of these injuries there were 
no less than four, each of which was in 
itself sufficient in the ordinary course of 
nature to have caused death. If this mat- 
ter had not been on appeal against the 
acquittal we might have taken a more severe 
view of the case. But asit is, we feel it 
incumbent upon us to proceed with great 
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caution. Therejs nothing bo show whose 
hand it was which dealt these fatal blows. 
No evidence has been led upon the ques- 
tions which might ariseifthe application of 
8.34 or s. 114 was seriously disputed. There 
is, however, no reason to doubt that all the 
accused must atleast have been guilty of 
voluntarily causing grievous, hurt by dan- 
gerous weapons. . The crime is one which 
calls for severe notice., I have already 
remarked upon the alarming prospect which 
is opened up by the apparent fact that a 
murder can be committed inthe heart of a 
populous city andthe murderers go their 
way withouta hand being raised to arrest 
them. We find the three accused guilty ` 
ofan offence punishable under s. 326, 
Indian Penal Code and we sentence each of 
them to five years’ rigorous imprisonment. 
Rupchand, A. J.C.—Iam inclined to 
the view that there was a quarrel between 
the deceased and the three assailants before 
the deceased was attacked. It is hardly 
likely that the- accused knew that the 
deceased would go to the bazaar that 
morning and that they followed him there 
with the intention of assaulting him in the 
open bazaar. The weapons used by them 
are lathis although perhapsone or more of 
these lathis were lorhs, that is to say, they 
had ringson. [have nodoubt in my mind 
that Muhammad Baksh was with the deceas- 
ed at the time of the fight and also that 
he had no motive of implicating any persons 
other than the real offenders. But I have 
some considerable doubt with regard to his 
story when hesays that he was a few paces 
ahead of the deceased at the time of the at- 
tack. I think he has said this in order 
to avoid disclosing the nature of the 
quarrel between the deceased and the 
accused, and to make out a more serious 
cass against the accused of a preconterted 
assault. Iam also inclined to the view 
that at the time the deceased was assaulted 
it was not thought that he had received 
very severe injuries or .hat he would die. 
In the ordinary course of events Muhammad 
Bux reported to theSub-Inspector that the 
deceased had been assaulted and was lying 
injured on the road. The Sub-Inspector 
too does not seem to have treated the 
complaint as anything more than that ofa 
mere assault. He appears to have gone 
with Muhammad Bux and other people who 


-had accompanied Muhammad Bux to the 


police station to the scene of the offence, and 
after making inquiries there he had the 
deceased carried tothe Civil Hospital. It 
was only after he found at the Civil 
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Hospital that the deceased had been 
mortally injured that he recorded the first 
‘information. . 

- But in doing so he-has made two serious 
“and unpardonable mistakes. In the first 
place he has attempted to show that the 
first information wes recorded by him 
immediately on the arrival . of Muhammad 
Bux at the police station and that after 
recording it he had proceeded fo investigate 
the offence. In the next place he has 
mentioned in the first report as a. part of 
the story givento him by Muhammad Bux, 
the names of ihe persons who saw the assault. 
It isthis unpardonable act of the Sub- 
Inspector that has caused a good deal of 
trotible in this case. Although the learned 
Sessions Judge has not applied his mind 
seriously to the defects in the first report, 
most of the discrepancies In the evidence 
lo which he has referred can easily be ex- 
plained if it is assumed thatthe first report 
was recorded after the Sub-Inspector had 
visited the scene. Muhammad Bux did not 
know the namesofany of the three witnes- 
Ses mentioned in the first report and so he 
could not have given their names to the Sub- 
Inspector. Atthe trial an atlempt was 
made to explain that Minhon and Haji had 
accompanied Muhammad Bux to the police 
station at the time, and that although 
Mohammad Bux did not disclose their 
names, he pointed them out to the Sub- 
Inspector who ascertained their names 
there and then and incorporated the names 
of these two witnesses in the report as 
having been disclosed by the informant. 
But, unfortunately for him the same ex- 
planation could not be given with regard to 
Jhamandas who is a shop-keeper and did 
not leave his shop or go tothe police station. 
The attempt therefore to provethat the first 
information was recorded before the Sub- 
Inspector went to the scene and that the 
names of the witnesses were supplied by the 
informant has miserably failed. : 
It is a very serious thing for a police 
officer to record in the first report facts 
which are not true, and it is still more 
serious for him to allempt to support the 
first report by evidence which is not true. 
In his evidence the Sub-Inspector has said 
onoath that he recorded the first report 
before he went tothé scene of the offence. 
This is false. But on account of the impro- 
“per conduct of the Sub-Inspector I am not 
“prepared to discard the whole of the evi- 
dence in the case. The first report was in 
the hands of the Magistrate atl P. m. and 
e eherefore all the information contained in it 
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was available within a short time of the 
assault. There was hardly any time to get 
up 2 false case against the accused. On the 


‘evidence taken as a whole I am inclined to 


the view that the accused gave blows to the 
deceased in a sudden fight and as a sesult 
of a quarrel which took place at that time, 
that they struck the blows with lathis or 
lorhs which they had with themselves, and 
that. that was not a preconcerted act on their 
part to attack the deceased. It is not neces- 
sary toconsider the question whether the 
offence committed by the accused falls 
under s. 325 or 326 read with s. 31, Indian 
Penal Code, as the sentence of five years 
proposed by the learned Judicial Ccm- 
missioner comes within the purview of 
s. 325. Forthese reasons] concur with the 
order passed by the Jearned Judicial Ccm- 
missioner, 
A. Order accordingly. 
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claimant to file a suit for a ceclaraticn of title to 
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other, when the property is subsequently attached by 
the same decree-holder or his successor-in-title, 
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[Case law discuseed.} mn i 

F. ©. A. from the decision of the First 
Subordinat Judge, Cawnpore, dated 
January 31, 1930. 


Order of Reference to a Full Bench 


Mukherji and Bennet, JJ.—Thisisa 
first appeal brought at the instance of the 
plaintiffs. The facts briefly are these. One 
Ram Chandra obtained a decree on the 
original side of the Calcutta High Court 
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ber 10, 1926. The decree was for money and 
against one Nanhen Mistri of Cawnpore. 
Before the decree could be transferred to 


Cawnpore for execution and indeed one day | 


before the decree was passed Nanhen scld, 
on November 9, 1926, a house of his, which 
is now in dispute, to one Wali Muhammad, 
for a sum of Rs. 5,000. Ram Chandra hav- 
ing got his decree transferred to-Cawnpore 
sought the attachment of the house of Nan- 
hen, and attachment was made on Decem- 
ber 9, 1926. Wali Muhammad objected to 
the attachment on the ground that the prop- 
erty belonged to him and did no longer 
belong to Nanhen Mistri, and therefore 
could not be attached in execution of a 
decree against Nanhen. This objection was 
dismissed on January 22, 1927, it being held 
that the property still belonged to Nanhen, 
and Wali Muhammad had no title to the 
property, being only a fictitious transferee. 

Wali Muhammad instituted a suit to have 
this order set aside on January 25, 1927. 
In the meanwhile the execution case was 
struck off for default by the Cawnpore 
Court on April 20,1927. Wali Muhammad 
thereafter did not prosecute his suit and 
it was dismissed for default on May 6, 1927, 
(p. 42 of the record). 

, Wali Muhammad sold the house he had 
purchased from Nanhen to the plaintiffs on 
December 21, 1927. Ram Chandra the de- 
cree holder, also sold his decree to 
one Mahmud. Mahmud applied for execu- 
tion of the decree and attached the property 
on October 30, 1928. Thereupon the plaint- 
iffs, who had made the purchase from Wali 
Muhammad, filed an objection to the at- 


tachment, end by a lengthy judgment the ` 


learned Subordinate Judge dismissed it on 
December 11, 1928, (p. 54). The appellants 
applied in revision to this Court, but a 
learned Single Judge of this Court dismissed 
the application in revisionon February 22, 
1928 (p. 57). Then the plaintiffs filed the 
suit out of which this appeal has arisen on 
March 6, 1929. 

The defence to the suit was manifold and 
one of the defences was that the suit was 
barred byztime. The learned Subordinate 
Judge held that the date from which the 
limitation began to run was January 22, 
1927 when the objection of Wali Muhammad, 
the predecessor-in-title of the plaintiffs, was 
dismissed. 

On behalf of the appellants if is contend- 
ed that after the order of January 22, 1927, 


was passed the execution case was dismiss- 


ed for default on April 20,1927, with the 
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necessary result that the attachment 
was withdrawn, and that, therefore, it was 
no longer necessary for Wali Muhammad 
to prosecute his suit, and thatit was no 
longer necessary for the plaintiffs to in- 
stitute a suit within one year from Janu- 
ary 22, 1927. 7 : 
“On behalf of the appellants the case of 
Basanti Devi v. Chhote Lal (1) has been 
relied on. In this case the learned Acting 
Chief Justice and oneof the Judges of 
this Court held that the language of O. XXI, 
r. 63 was ambiguous, but in view of the fact 


that other High Courts had taken the 
view that the withdrawal of the  attach- 
ment relieved the losing party in the 


objection case from instituting a suit with- 
in one year of the order, their Lordships 
should also take that view. 

We have for ourselves considered the 
language of O. XXI, r. 63. So far asit is 
relevant forour purposes it runs as fol- 
lows :— 

“Where a claim oran objectionis preferred .....,., 
the order shall be conclusive.” 

The portion of the rule which we have 
not quoted states that this provision of law 
is subject to the result of a suit that may 
be instituted by the “unsuccessful party to 
establish the right which he claims. 

If the order is going to be conclusive, 
this means that itis going to be conclusive 
between the contending parties, that isto 
say, between the decree-holder, on theone ` 
hand, and the objector, on the other. There 
is no provision in r. 63 or anywhere in the 
Code which says that the withdrawal of the 
attachment will operate to nullify the order 
that may be passed on theclaim case. 

We have considered the result that would 
follow from the conclusion that the with- 
drawal cf the attachment would nullify the 
decision of the Court, and we find that it 
would be indeed startling. An unsuccess- 


- ful decree-holder has only to have his execu- 


tion application dismissed for default and 
then he can again attach the property and 
again contest the objector’s claim, although 
the latter may have been successful at an 
earlier stage of the execution. Similarly, 
as has happened in this particular case, 
the objection of the plaintiffs’ predecessor- 
in-title was heard and decided against 
him, and yet the plaintiffs say that they 
are not bound by the decision obtained 
against their predecessor but were entitled 
to re-agitate the matter inthe execution 
Court, and being unsuccessful, are entitled 
to bring a suit, although the period of 

(1) 133 Ind. Cas. 318: (1931) A L J 856; Ind. Rul, 
(1931) All, 638;-A.I R 1931 All. 608, i 
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` limitation (one year, Art. 11 of Sch. I of the 
Limitation Act) expired long ago. 

Convenience is notaclearand cogent 
reason for reading a particular rule of 
law in a particular manner especially where 
the language of lawis clear andadmits no 
exception. Rule. 63 says in mostclear terms 
that the decision in the claim or objection 
case shall he conclusive, subject to only one 
provision, namely the result ofa suit in- 
stituted (within one year of the decision). 
It nowhere says that there is a further ex- 
ception, namely, the dismissal of the execu- 
tion application for default and the with- 
drawal of the attachment. 

The conclusiveness of the order applies to 
the decree-holder and his representatives, on 
the one hand, and the objector and his repre- 
sentative on the other. If in execution of the 
same decree the same property is again atta- 
ched, the previous decision between the same 
parties or their predecessors should be con- 
clusive, subject of course tothe result of 
the suit, 

We being strongly of opinion that no- 
thing should be added to the language of 
r. 63, O. XXI andthe considerations which 
weighed in certain decisions of other High 
Courts were more or less not tothe point, we 
refer this case for an authoritative dec’- 
sion to a Full Bench. The record of the 
case will be placed before his Lordship the 
Chief Justice for orders. 

The question to be determined is :— 

“Whether on the attachment having ceased to exist 
within the period of one year from the dismissal of the 
objection, it is no longer incumbent upon the claim, 
ant fo file a suit fora declaration of title to the prop- 
erty in order to avoid theconclusiveness of the order 
in the claim case, and whether the order in the claim 
case ceases to be conclusive as between the decree- 
holder, and his representative,on the one hand, and 
the objectorand his representative, on the other, 


when the property is subsequently attached by the 
same decree-holder or his successor-in-title ?” 


Mr. Mushtaq Ahmad, for the Appellants. 

Messrs. P. L. Banerji, M. A. Aziz, G. Ð. 
Pathak and Mahbub Alam, for the Respon- 
dents. 


Opinions. 

Sulaiman, C.J.—The question referred 
to the Full Bench is as follows : — 

“Whether, on the attachment having ceased to 
exist within the period of one year from the dismissal 
of the objection, itis no Icnger incumbent upon the 
claimant to filea suit for a declaration of title to 
the property in order to avoid the conclusiveness of 
the order in the claim case and whether the order 
in the claim case ceases to be conclusive as between 
the decree-holder and his representative onthe one 
hand, and the objector and his representative on the 
other, whenthe property is subsequently attached 
by the same decree-holder or his successor-in-title.” 


The answer to this question depends on 
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the interpretation of O. XXI, r. 63, which 
provides that where a. claim or an objection 
is preferred, the party against whom an 
order is made may institute a suit to 
establish the right which he claims to the 
property in dispute, but, subject to the 
result of such suit, if any, the order shall be 
conclusive. 

Now the word “conclusive’ 
one of three possible meanings: 

(1) Itmay either mean that it is con- 
clusive as between the parties forall pur- 
poses. On this interpretation the order 
declaring that the claimant had or had not 
the right to the property would be final and 
decisive, subject to the result of the 
declaratory suit as between the claimant 
and the decree-holder and could not be 
re-agitated in any subsequent suit or pro- 
ceeding, no matter whether it arose out of 
an execution of that decree or not. l 

(2) Or it may mean that it is conclusive 
for the purpose of ihat proceeding, 1. e., the 
proceeding relating to the attachment of 
that property. In this case it would follow 
thatso far as this rule is concerned the 
order would be vacated and there would 
be no necessity for the filing of a suit for a 
declaration in case the attachment is 
withdrawn or falls through, because by 
that the proceeding would terminate. 

(3) It may mean that it is conclusive 
for the purposes of that decree which was in 
execution. In such an event the matter 
would remain conclusive so far as the 
claimant and the decree-holder are con- 
cerned with regard tothe execution of that 
decree, no matter whether it was in the 


3 


can have 


“same proceeding or in a separate proceeding 


started on a fresh application for execution. 
It seems to me that the language is cer- 
tainly ambiguous and there is much to be 
said for either of these three views. But 
the fact remains that this language has 
remained in the Code since 1882 and the 
Legislature in 1908 retained that word and 
re-adopted the old phraseology. It also 
cannot be disputed that the decisions in 
all the High Courts are unanimous on one 
point, namely, that if a claimant's objection 
has been dismissed by the execution Court 
and beforethe time for filing the suit has 
expired, the attachment is withdrawn and 
no longer subsists, it is not incumbenton 
him to file the suit; and that if the decree- 
holder re-attaches the property afresh it 
would be open to the judgment-debtor to 
re-agitate the question or, at any rate, to 
bring a fresh suit for a declaration of title 
within one year of the fresh attachment, 
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holder has only cited an early case of this 
Court, viz., Jeoni v. Bhagwan Sahai (2) which 
wasdecided under the language of Act 
' VILL of -1859 which was quite different. 
Furthermore, the learned Judges felt 
themselves bound by the pronouncement of 
an earlier Full Bench in Badri Prasad v. 
Muhammad Yusuf (3). In that Full Bench 
case howeverthe attachment had not been 
withdrawn and therefore the point which 
we have to decide in this case did not at all 
arise. 

On the other hand, all the other High 
Courts have taken the view that there is no 
complete bar against the claimant if the 
attachment is withdrawn. I may mention 
the case of Satish Chandra Ray v. J oy 
Chandra Ray, 94 Ind Cas. 120 (4), Najim- 
unnessa Bibi v. Nachar-ud-din Sardar 
(5) Kashinath Morsheth v. Ram 
Chandra Gopinath (6), Manilal 
Girdhar v. Nathalal Mahasukh Ram (T), 
Kumara Goundan v.Thevaraya Reddi (©), 
Gollanapalli Subhayya v. Sankara Ven- 
kataratham 42 Tnd. Cas. 683 (9), N. S. P. 
R.M.S.P Firm v. Alla-ud-din (10) 
Fateh Din v. Qutab Din (11). 

In Onkar Prasad v. Dhani Ram (12), a 
Bench of this Court agreed with the view 
expressed in two of the earlier Bombay 
cases and considered that an attachment 
which had been objected to by the claimant 
having been withdrawn, the claimant was 
not prevented from maintaining a suit after 
the expiry of one year. It may, however, be 
pointed out that in that case the attach- 
ment had been withdrawn because the dec- 
ree had been stated to have been satisfied. 

In Basanti Devi v. Firm Chotte Lal Durga 
Prasad (1), decided by a Bench of which I 
wasa member, it was pointed out that rr. 58 
to 61 indicated that the objection of the 
claimant was principally directed against 
the attachment of his property and his 
endeavour was to get it released from such 

ts) 1 A 541; 2 Ind. Jur. 6&0. 

3) 1 A 381, 

(4) 94 Ind, Cas, 120. 

(5) 83 Ind. Oas. 233; 51 O 518; 39 OL J 418: AIR 
1924 Cal 744. 

(6) 7 B 408. 
mY 59 Ind. Cas, 774; 45 B561;22 Bom L R 

(8) 87 Ind. Cas 635: A IR 1925 “Mad. 1113; 48 M 


L J 616; (1925) M W N 406. 
9 42 Ind. Cas.683;(1917)MW N851;22M.L T 


(L0) 148 Ind Cas, 537; AIR 1933 Rang, 191. 
an 67 Ind. Oas. 513;3 Lah. 7; A I R1922 Lah 


(12) 122 Ind. Cas. 895; (1930) AL J 594; AI R. 
1980 All. 177; Ind, Rul. (1930) All. 321. 
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attachment and that if the attachment was 
subsequently withdrawn, the claimant was 
not debarred from re-agitating the question 
on a fresh re-attachment, It was pointed 
out that the language of r. 63 was some-. 
what ambiguous and it was possible to 
treat itas implying that it wasthe duty of 
the objector. whose o^jection had been 
dismissed to establish his claim to the 
property in dispute within one year from 
the dismissal of the objection. But inas; 
much as the Courts in India had inter- 
preted the rule so as to apply it to the order 
of attachment tonly, as he had been held in 
Calcutta, Bombay and Madras and there 
was the possibility that claimants acting 
on.such rulings have omitted to file suits 
after the attachment had ceased to exist, 
the Bench considered that in view ‘of this 
string of rulings, it would not be proper 
for them to depart from that course of 
decisions and: interpret the rule in a 
different way. In Hansu v. Ehrlich (13) 
Earl Loreburn, L. C., at p. 41* remarked: 

“IË you are to look atthe words of this statute 
without auy previous guidance at all, to my mind, 
either construction contended for is possible as 
matter of language and pure interpretation of the 
meaning of language. But I agree with Vaughan 
Williams, L J. that it is not right for even this 
House, to reopen pointe of construction upon 
ambiguous language which have been settled for a 
long period of years; and advise your Lordships 
to decite this case upon that ground. To my mind 
when doubtful words in a statute have for a long. 
period been decided ina particular sense we ought 
not to reopenthe matter if we can helpit. The 
doctrine ‘Interest reipublicae ut sit finis litium’ ought 
in such a case to apply”. 

On that principle it seems to me that 
it would not be proper for us to go back 
on this long course ofdecisions which have 
attained unanimity in all the High Courts 
and on which claimants whose objections 
have been- disallowed might well have 
acted when attachment ceased. As the 
language ofs. XXI, r. 63, has remained the 
Same since the old Code of 1882, it is our 
plain duty to give effect to the opinion 
which has been consistently expressed in 
in all the High Courts. 

According to this view these rules 
relate to summary investigation into a 
claim ofobjection to the attachment of 
property seized in execution ofa decree 
and it isthe duty of the defeated party 
to bring a suit in order to get rid of the 
order solong asthat attachment is con- 
tinuing, but if the attachment ceases to 
exist the order itselfis vacated and there. 


(13) (1912) A O 39;-81LJK B 397; 106LT 1; 
56 S J 186; 28 T L R 113. 
*Page of (1912) A, O—[Fd] 
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is no longer any further bar against 
re-agitating the matter on a fresh occasion 
whether on account ofa fresh attachment 
or if some separate proceeding arises. The 
reason to my mind isobvious. The claimant 
does not object tothe execution of ithe 
decree at all. Indeed, he has no right 
whatsoever to object tothe execution. His 
objection can only be that the property 
attached should not be attached as it is 
his own property. If the attachment is 
released his objectis gained and soit be- 
comes unnecessary for him to seek relief 
by a regular suit. 

It seems to me unnecessary to express 
any final opinion asto whether, if an order 
is passed against the decree-holder releasing 
the property from attachment and the 
decree-holder voluntarily gets his own ap- 
plication dismissed, he would still be 
entitled to re-agitate the question on filing a 
fresh application for execution. It may well 
be that although there is no bar under this 
rulethere isa baron account of some genera] 
principle of res judicata or on the ground 
that the cause of action in favour of the 
decree-holder arose out of the release of the 
property, which continues just in the same 
way whether the applicaticn is pending or 
is not pending. It is possible to hold that 
{here is a distinction between the position of 
a claimant and a decree: holder, inasmuch as 
ihe position of a claimant is improved ifthe 
attachment ceases after the order is passed ; 
whereas the position of the decree-holder is 
in no way altered merely because the appli- 
cation for execution is dismissed. In that 
view he must sue even if his attachment is 
gone, 

In my opinion, the answer to the question 
referred to the Full Bench is that on the 
attachment having ceased to exist within 
the period of one year from the dismissal 
of the objection it is no longer incumbent 
upon the claimant to file a suit for a dec- 
laration of title to the property in order to 
avoid the conclusiveness of the order in the 
claim case, and that the same rule applies 
as between the representatives of the 
decree-holder and the claimant. 


Mukerji, J.— The facts of the case are 
stated in the referring order and they are 
as follows :— 

“One Ram Chandra obtained a decree cn the origi- 
nul side of the Caleutia High Court, teing decree 
No. 105 of J92f, on November 10, 1926. The decree 
was for money, and was against one Nanhen Misti 
of Cawnpore. Before the decree could be transferred 
to Cawnpore for execution, and indeed cne day 
before the decree was parsed, Nanhen cold, on 
November 9, 1926, a house of his which is now in 
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dispute, to one Wali Muhammad, for a sum of 
Rs, 5,060. Ram Chandra having got his decree 
transferred to Cawnpore sought the attachment of the 
house of Nanhen, and attachment was made on 
December 9, 1926. Wali Mohammad objected to the 
attachment on the ground that the property belonged 
tohim and did-no longer beleng to Nanhen Mistri, 
and,.therefore, could not be attached in execution of 
a decree against Nanhen. This objection was dis- 
missed on January 22, 1927, it being held that the 
property still belonged to Nanhen, and Wali Moham- 
mad had no title to the property, being only a 
fictitious transferee. 

Wali Mohammad instituted a suit to have this 
order set aside on January 25, 19 7. While the suit 
was still pending, ths execution case was struck off 
for default by the Cawnpore Courton April 20, 1927, 
Wali Mohammad tkereafter did not prosecute his 
suit, and it was dismissed for default on May 6, 
1927, (p. 42 of the record’. Wali Muhammad sold 
the house he had purchased from Nanhen to the 
plaintiffs on Decembar 272, 1927, Ram Chandra, the 
decree-holder, also sold his decree, and to one 
Mahmud. Mahmud gepplied for execution of the decree 
and attached the property on October 70, 1928. 
Thereupon the plaintiffs, who had made the purchase 
from Wali Mubammad, filed an objection to the 
attachment, and by a lengthy judgment the learned 
Subordinate Judge dismissed it on December ll, 
1928, ‘p. 54). The appellants applied in revision to 
this Court, but a learned Single Judge of this Court 
dismissed the application in revision on February 22, 
1929, íp 57. Then the plaintiffs filed the suit 
pty which this appeal has arisen, on March 6, 
1929.” 


The question which we have to answer 
is given in tke judgment of my Lord, the 
Chief Justice, and J need not repeat it. I 
agree with him that the answer to the ques- 
tion should be in the negative, for the first 
portion, and in the affirmative for the 
second portion. 

As one of the Judges who were responsi- 
ble for referring the case to the Full 
Bench, I wish ta say « few words. If the 
interpretation of O. XXI, r. 6", were a 
matter res integra I wonld tunhesiiatingly 
have come tothe conclusion that tke con- 
elusiveness of the order passed under 
O. XXI, r. 63, exists as between the decree- 
holder and his representatives on the one 
hand and theclaimant ard his represent- 
atives on the other, till the decree is satisfi- 
ed and it would be immaterial whether 
the execution proceedings under which the 
attachment is obtained are for the time 
being dismissed for default and the attach- 
ment is withdrawn. Indeed, I think, I 
could say much onthe point in support of 
the view which I was inclined to take. Some 
of my grounds are given inthe joint order 
of myself and my brother who agreed to 
refer the case to a Full Bench. But, as has 
been pointed out by my Lord, the Chief 
Justice, the interpretation that has been 
given to the rule has been one way in all 
the Courts and for along period of time. 
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Many persons on faith of those rulings may 
have been avised not to file a suit and if 
we hold otherwise to-day they might suffer 
and their loss may be irreparable. It is, 
therefore, necessary to stick to the inter- 
pretation which has been almost uniformly 
given, in the interest of the public at 
large because it is for the interest of the 
public that the law exists. : 
In the view which the Courts have taken 
it would not be incumbent on the claimant 


to institute a suit fora declaration of his. 


title if the attachment is withdrawn for 
some reason or other. On the other hand, 
the decree-holder would not be relieved 
from the necessity of instituting his suit, 
if the claimant has succeeded in the execu- 
tion depariment. This would be the result 
even if the decree-holder’s application for 
execution is dismissed for default with the 
result that the attachment is withdrawn, 
This isa position which cannot be supported 
by the language of s. 63, but this position 
must be accepted as being the right rule 
of law, having regard to the numerous cases 
decided by all the High Courts. 

As I have already said I agree in the 
answer proposed by my Lord, the Chief 
Justice. 

King, J.—I concur in the answer pro- 
posed. 

. The High Courts in India have been 
unanimous in their decisions on the ques- 
tions referred to us. I agree with my 
learned brothers that there is some ciffi- 
culty in reconciling judicial opinion on this 


point with the language of O. XXI, r. 63,. 


but as the Courts have been unanimous in 
their views for so many years, I think that 
on the principle of stare decisis we should 
answer the first question in the negative 
and the second in the affirmative, viz., tbat 
on the attachment having ceased to exist 
- within the period of one year from the dis- 
missal of the objection, it is no longer 
incumbent upon the claimant to file a suit 
for a declaration cf title to the property in 
order to avoid the conclusiveness of the 
order in the claim case; and that the order 
in the claim case ceases to be conclusive 
as between the decree-holder and his ‘re- 
presentative, on the one hand and the 
objector and his representative on the 
other, when the property is subsequently 
attached by the same decree-holder or his 
successor-in-title. 

By the Court.—The answer to the first 
part of the .question. is in the negative 
and that to the second is in the affirmative. 

N, - - „Reference answered, 
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RANGOON HIGH COURT 
Full Bench 

Civil Reference No. 22 of 1933 
December 20, 1953 

PAGE, C. J., Das AND Sgn, Jd. 

Tue COMMISSIONER oF IN COME-TAX, 
BURMA. -REFERER 
VETSUS 


A. A. THAVER BROTHERS —ASSESSRES 


. Income-tax—Contract for supply of labour for 
mills—Contracts in name of assessees— Accounts 
showing money received credited to assessee firm— 
Amounts allocated to credit of sub-contractors not 
members of firm—Amounts, if assessable to income- 
tax—Assessment for previous year—Income Tax- 
Officer, if bound to come to same conclusion unless 
assesssees satisfy him of incorrectness of previous 
assessment—Practice condemned—Coniract with 
strangers—Accounts believed to be genuine—Nature 
of contract, ‘decision of—Materials, 

The assessee’s accounts in connection with two 
mills showed thatthe contracts in respect of the 
supply of labour toa company at these mills were 
in the name of the assessees and that the security 
deposits required from the assessee firm were also 
provided by them. The accounts also showed that 
the monies received from the company were credit- 
ed to the assessee firm : 

Held, that income-tax would be 
upon receipts but upon profits and 
accounts relating tothese two mills there were 
entries showing that the amount of the receipts 
which were entered as having been received by the 
assessee firm were allocated tothe credit ofcertain 
sub-contractors who were: not members of the 
assessee firm. If the assessee firm were carrying 
onthe busin3ss ani were acquiring the profits that 
accrued therefrom, it would be immaterial what-use 
they made ofthe profits that they received: but 
if the true position was either that no profit at all 
from this business accrued to the assessees or that 
the assessees had to pay the sub contractors who 
were actually doing the work, the whole sum which 
if the assessees had done the work, would have 
represented profit accruing to them from the 
business in either of such cases the receipts would 
not be assessable to insome-tax aa against the firm, 
|p. 682, col. 2 | 


In connection withthe assessment for 1925-26, it 
was found asa fact by the Income Tax Officer who 
made that assessment that the profits accruing 
from these contracts were profits of: the assesses 
firm which the assessee firm had been enjoying. 
Thé Income Tax Officer who assessed for the 
year in question thought that he ought to come 
to the same conclusion as that which the 
Income Tax Officer reached in 192 :-26, in connection 
with the assessment upon the receipts from these 
mills unless the assessees satisfied him that the 
assessment of 1925-26, was incorrect ; 

Held, that that was not the correct way to approach 
the ‘problem, and that if he had approached the subject 
with an open mind he would probably have come 
to the conclusion that in the circumstances of 
the case there wére no materials upon which 
he could find that the assessee firm were liable in 
respect of any profits accruing from these contracts, 

Held, also, that where the only pretended mate- 
rials before the Income Tax Officer upon which he 
could have found thata certain contract with the Port 
Commissioners was a contract entered into by the 
agsessee -firm- who would be- liable- to assessment in 


payable not 
that in the 
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of any profits accruing therefrom, was that 

the capital sum required for working this contract 
and making the necessary deposit, came from the 
joint family funds of the members of the assessee 
firm, it was not material on which the Income Tax 
Officer could have found that the Port Commis- 
sioners’ contract had heen entered into by the 
assessee firm, if the accounts were accepted as 
genuine. a 

Mr. A. Eggar, for the Commissioner of 
Income-Tax. l 

Messrs. Clark and Surridge, for the Asses- 
sees. : ; 

Page, C. J.—In this case the following 
questions have been propounded for our 
determination :— l 

(1) Whether there were any materials upon which 
the Income-tax Otficer could find that the profits 
arising from the contracts for the supply of labour 
to Messrs, Bullock Brothers Mills at Kemmendine 
and Kanoungto were the profits of the assessees. 

(2) Whether there areany materials upon which 
the Income-tax Officer could find that the contract 
with the Port Commissioners was a contract made 
“on behalf of the undivided family of the assessees 
and not on behalf of a separate partnership com- 
posed of A.A. Nagalinga Thaver and A. A, Muth- 
uswamy Thaver. 

The assessees’ accounts in connection 


with the Kemmendine and Kanoungto mills 
showed that the contracts in respect of 
the supply of labour to Messrs. Bullock 
Brothers at these mills were in the name 
of ihe assegssees, and that the security 
deposits required from the assessee firm were 
also provided by them. The accounts also 
showed that the monies received from 
Messrs Bullock Brothers were en‘ered to the 
assessee firm. l 
Incone-tax is payable not upon receipts 
but upon profits and it appears that in 
the accounts relating to these two mills 
there were entries showing that the amount 
of the receipts which were entered as 
having been received by the assessee firm 
were allocated to the credit of sub-contractors 
who were not members of the assessee firm. 
If the assessee firm were carrying on the 
business and were acquiring the profits 
that accrued therefrom, it would be im- 
material what use they made of the profits 
that they received; butif the true position 
was either that no profit at all from this 
business accrued to the assessees or that 
the assessees had to pay the sub-contractors 
who were actually doing the work the 
whole sum which if the assessees had done 
the work would have represented profit 
accruing to them from the business in 
either of such cases the receipts would 
not be assessable to income-tax as against 
the firm. It appears that in connection 
with the assessment for 1920-26 it was 
found asa fact by the Income-tax Officer 
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who made that assessment that the profits 
accruing from these contracts were profits 
of the assessee firm which the assessee 
firm had been enjoying. The Income-tax 
Officer in the present case appears to 
have been of opinion that he ought to 
come to thesame conclusion as that which 
the Income-tax Officer reached ia 1925-26 
in connection with the assessment upon the 
receipts from these mills unless the asses- 
sees satisfied him that the assessment of 
1925-26 was incorrect. In my opinion that 
was not the correct way to approach the 
problem. If in the accounts there was no 
reference to the payments made in respect 
of these contracts to the sub-contractors it 
cannot be doubied that prima facie 
the profits accruing from these contracts 
would be assessable to income-tax as 
against the firm; but in the present case 
the true position is disclosed by the 
accounts, which show that prima facie the 
assessee firm did not enjoy any profit in 
respect of these contracts.’ Ib appears that 
the sub-contractors were persons who might 
have been useful as maistries for the 
supply of labour in connection with the 
harvesting of crops upon the land be- 
longing to the assessees and the representa- 
tive of the assessees stated that these 
contracis were handed over to the sub- 
contractors because ithe assessees were 
prepared to forego any profit that might 
accrue from these contracts in considera- 
tion of services to be rendered by the 
sub-contractors In connection with the 
crops. A more likely 
explanation of the position a.pears to 
me to be that for some reason the sub- 
contractors were anxious to obtain these 
contracts with Messrs. Bullock Brothers, 
and that Messrs. Bullock Brothers would 
not be willing to give the contracts to 
the sub-contractars. The assessee firm, 
therefore, were approached by the sub-con- 
tractor; with a view to persuading the firm to 
approach Messrs. Bullock Brothers, sothat 
as between Messrs. Bullock Brothers and 
the other parties to the contracts Messrs. 
Bullock Brothers could have recourse to the 
credit of the assessee firm and that the 
assessee firm were prepared to lend their 
name in order tbat the sub-contractors 
could obtain the cantracts. In my opinion 
there were no materials beforethe Income- 
tax Officer upon which he could have 
found that the receipts in connection with 
these contracts were profits of the assessee 
firm liable to income-tax. It appears to me 
that the Income-tax Officer did not view thig 
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matter from the right angle, 
having the 1925-26 assessment before him 
he formed the opinion that he ought to 
come to the same conclusion asthe Income- 
tax Officer in 1925-26 unless he was satisfied 
that the decision of the Income-tax Officer 
for 1925-26 was wrong.. In my opinion if he 
had approached the subject with an open 
mind he would probably have come to the 
conclusion that in the circumstances of 
the present case there were no materials 
upon which he could find that the assessee 
firm were liable in respect of any profits 
accruing from these contracts. 

Asregards the second question- the only 
pretended materials before the Jncome- 
tax Officer upon which hecould have found 
that the contract with the Port Com- 
missioners was a contract entered into by 
the assessee firm who would be liable to 
assessment in respect of any profils accru- 
ing therefrom was that the capital sum 
required for working this contract and 
making the necessary deposit came from the 
jointfamily funds of the members of the 
assessee firm. That is common ground. 


Was that material upon which the Income- . 


Tax Officer could have found that the Port 
Commissioners’ contract had been entered 
into by the assessee firm. In my opinion it 
was not. It isthe common case of both parties 
as between the Port Commissioners and 
the other parties to the contract that the 
contract was entered into as appears from 
the agreement itself, between the Port 
Commissioners on the one hand and.— 


A. A. Nagalinga Thaver and A. A, Muthuswamy | 


Thaver carrying on business in G.-partuership at Ran- 
goon under the styleof Messrs.A A. Thaver Brothers 
hereinafter calied the Contractors’ which expression 
wherever it occurs in these presents shall include the 
said A. A. Nagalinga Thaver andthe said A.A. 
Muthuswamy Thaver and the survivor of them and 
such other person as may be admitted into co-partner- 
ship in the said business with the previous consent of 
the Commissioners of the other part " 


It follows, therefore, as between the Port 
Commissioners and the other parties to the 
contract thatthe assessee firm were not 
the contracting party. It further appears 
that separate accounts were kept -in 
respect of the Port Commissioners’ contract 
which are consistent and consistent only 
withthat contract having been entered 
into by A. A. Nagalinga Thaver and 
A.A. Muthuswamy Thaver as principals. 
There was evidence which was not rebutted 
that the capital for the working of this con- 
tract andthe security deposit required 
from the contractors had been borrowed 
by the persons who had entered into the 
contract from the funds of: the joint family 
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whose members were the partners in the 
assessee firm and the accounts relating to 
the Port Commissioners’ contract contain 
entries which strongly corroborate the 
truth of the claim made on behalf of the 
assessee firm because it appears that 
quoad the Port Commissioners’ contract 
inasmuch as the assessee firm had 
supplied the funds necessary for working 
it they were credited with such sums, 
and on the other hand they were de- 
bited with the receipts received from. the 
Port Commissioners in respect of this con- 
tract. It appears further from the accounts 
that this credit balance of Rs. 34,000 was 
wiped out within six months and that there- 
after any sums which were received on this 
account and entered in favourof the asses- 
see firm would have to be as between the 
members of the joint family debited to the 
firm asa whole and credited to the partners 
who are carrying on the Port Commissioners’ 
contract. It appearsthat on January 4, 
1932, there was an adjustment made in res- 
pect- of this contract which showed that in- 


. terest amounting to Rs. 14,553 was to be 


debited to the joint family, and credited to 
the parLners who had entered into the Port 
Commissioners’ contract. Again, in the 
general accounts of the assessee firm 


- throughout the material period as between 


the different members of the joint family 
the receipts in respect of the Port Commis- 
sioner’s contract were credited to the ac- 
count. of the two partners who had entered 
into that contract. - 

In these circumstances, in my opinion un- 
less the accounts were discredited, there were 
no materials upon which the Income-tax 
Officer could have held in respect of the 
Port Commissioners’ contract which was 
entered into by A. A Nagalinga Thaver and 
A. A. Muthuswamy Thaver, that the contract 
was made on behalf of and for the assessee 
firm, I find ita little difficult to under- 
stand the position taken up by the Income- 


“tas Officer unless the accounts to which 


reference has been made were held to have 
been fabricated, and if in truth and in fact 
the Port Commissioners’ contract. was a 
contract entered into by and on behalf of 
the assessee firm, it is inconceivable that a 
separate account in respect of the Port Com- 
missioners’ contract should have been kept, 
much less an account in the form in which 
itis found. The Income-tax Officer, how- 
ever, did not discredit those accounts, but 
stated that the account might be quite a 
genuine one; but he stated that notwith- 
standing that that might he so, he attached 
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no importance to the separate account relat- 
ing to the Port Commissioners’ contract, and 
came to the conclusion: 

“That the Port Commissioners’ contract was not 
aseparate concern but was undertaken by the two 
members of the family on behalf of and for the 
benefit of the joint family.” : 

It appears to me thatit was an impos- 
sible attitude for the Income-tax Officer to 
adopt, because if the accounts were accept- 
ed as genuine, there was no material upon 
which such a conclusion could have been 


based. 

For these reasons, I would answer both 
questions propounded in the negative. 

The assessees are entitled to their costs, 
ten gold mohurs, which must be taken to 
include any claim that the assessees might 
have to the return of the Rs, 100 deposited 
under s. 66 (2) 

Das, J.—I agree. 

Sen, J.—I agree. 

N. o Reference answered 


PATNA HIGH COURT 
Letters Patent Appeals Nos. 66 and 67 
of 1933 
December 21, 1935 
COURTNEY-TEBRELL, C. J. AND KULWANT 
SAHAY, J. 

Moulvi ALAUDDIN AHMAD — 
DEFENDANT —APPELLANT 
VETSUS 
AZIZ AHMAD AND OTHERS — PLAINTIFFS 
— RESPONDENTS 

Transfer of Property Act (IV of 1€82), ss. 107, 
1:6—Plaintiff purchasing land—Vendor's verbal 
agreement with defendants to remain as tenants for 
six years—Tenants remaining on land—Estoppel of 
tenants from denying relationship of landlord and 
tenant—Verbal lease for one year with delivery of 
possession— Validity of. 

The plaintifis bought 
proprietor who before sale had made a 
arrangement with the defendants 
to which they were to become tenants for a 
period of six years at an annual rent. The 
defendants did not pay theagreed rent inspite of 
requests but remained in possession ofthe property 
and when sued, they contended that the verbal lease 
was invalid by reason of s 107 ofthe Transfer of 
Property Act ands. 17 of the Registration Act : 

Held, that the defendants were estopped by their 
conduct from denying the relationship of landlord 
and tenant. 

Held, also that though they could not beheld 
liable under the terms of the verbal lease for the 
period of six years, they could not be allowed to 
escape payment for the years during which they 
were in occupation as tenants on the ground that 
the verbal lease was not binding asa lease for the 
period agreed upon. 

A verbal lease for more than one year accompanied 
by delivery of possession ig valid for the first 
year, 


from the 
verbal 
according 


certain land 
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L. P. A.from a decision of Mr. Justice 
aa Mohammad Noor, dated July 12, 
1933. 

Messrs. A. H. Fukhuruddin and S. M. 
Mullick, for the Appellant. l 

Messrs. Khurshed Husnain Syed Ali Khan 
and H. R. Kazimi, for the Respondents. 

Courtney-Terrell, C. J.—T hese are two 
appeals by the defendant from the judg- 
ment of Mr. Justice Noor sitting singly 
by which he reversed the decision of the 
Subordinate Judge and restored the decree 
of the Munsif in favour of the plaint- 
iffs. 

The suits were to recover arrears of 
rent for the years 1331-1331. The material 
facts are that the plaintiff had bought 
the land in question from two ladies by 
two kobalas, dated respectively July 11, 
1921 and August 9, 1921. Before they 
sold to the plaintiff they had made a 
verbal arrangement with the defend- 
ants according to which the defendants 
were to become tenants for the period 
from 1328 to 1334 at an annual rent of 
Rs. 72-10. The defendants did not pay 
the agreed rent in spite of requests but 
remained in possession of the properly and 
whensued they contended that the verbal 
lease was Invalid by reason of s. 107 of ihe 
Transfer of Property Act and s. 17 of the 
Registration Act and notwithstanding 
that they had under the verbal arrange- 
ment remained in pcssession of the land 
leading the ladies to believe ihat they 
were there as tenants so that the ladies 


. did not let the land to anyone else, they 


may perhaps be compelled to quit but 
they are not liable to pay anything for 
the use and occupation of the land. 

In my opinion: on these facts the 
defendants are estopped by their conduct 
from denying the relationship of landlord 
and tenant. It is perfectly true that the 
plaintiff cannot set up the verbal lease 
for the specified period. But I agree with 
Justice Noor that a verbal lease for more 
ihan one year accompanied by delivery 
of possession is valid for the first year 
1328. There was no fresh lease and the 
defendants continued in possession after 
its termination (admittedly as tenants) for 
successive years, by holding over and 
s. 116 of the Transfer of Property Act 
applies. They cannot be held liable under 
the terms of the verbal lease for the 
period 1828 to 1334, and if the period 
verbally fixed had been 20 years they 
would have been entitled at the end of 
their yearly tenancy in 1334 to walk out 


1934 


of the property and ignore the remainder 
of the term so agreed upon. But they 
cannot be allowed to escape payment for 
the years during which they were in 
occupation as tenants on the ground that 
the verbal lease is not binding as a lease 
for the period agreed upon. The defence 
is not honest and must fail and this 
‘appeal must be dismissed with costs. 
Kulwant Sahay, J.—I agree, 

N. Appeal dismissed. 
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MADRAS HIGH GOURT 
Second Civil Appeals Nos. 981 and 982 
of 1929 
November 9, 1933 
KRISHNAN PANDALAI, J. 
NACHIMUTHU AMMAL-—PLAINTIFE— 

APPELLANT 
versus 
SATHIVADIVEL MUTHUSWAMY 
MANIAGARAN MINOoR— DETFENDANT— 
RESPONDENT 

Limitation Act (IX of WON), s. 10- Settlement 
deed—Settlement of properiy on son—Directron to 
pay certain sums to daughters on attaining najorily 
—Suit by daughters— Limitation— Trust. 

By a document called a settlement deed executed 
in 1913, the defendant's grandfather settled 
Rs. 15,000 worth of family. properties upon his son, 
then a minor,and directed the eon to pay to each 
of his three unmarried daughters Rs, £00 on their 
attaining majority. The daughters sued in 1926, to 
recover the Ks. 500 : 

Held, that the settlement deed created a valid 
trust in favour of the daughters for Rs. 9500 each, 
the trust was not indefinite, andthe suit was not, 
therefore, barred by limitation Sundararaja 
Atyangar Vv. Lakshmi Ammal (1), followed. 

S. C. A, against the decree of the Court of 
the Subordinate Judge, Dindigul, in Appeal 
Suits Nos.115 and 116 of 1927 preferred 
against the decree of the Court of the Dis- 
trict Munsif, Palni, in Original Suits Nos. 
465 and 464 of 1926. 

Mr. T. L. Venkatarama Iyer, for the Ap- 
pellant. 

Mr. T. M. Ramaswamy Lyer, for the Res- 
pondent. 


Judgment.—The only pointin these 
second appeals is one of limitation which 


depends upon the character of the appel- 
lants’ claim which arises out of Ex Aa 
document-called a settlement deed and 


dated July 9,1903, whereby the defendants’ 
grandfather Harahara Sami Maniyagaran 
settled Rs. 15,000 worth of family properties 
upon hisson Nithyananda Muthusami Man- 
iyagarap, then a minor and retained for 
himself family properties worth Rs. 7,800 
and odd and alsodirected the son to pay 
tc each of his three unmarried daughters 
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of whom the present appellants are the 
first namely Nachimuthu Ammal and the 
third Andi Ammal Rs. 500 each in the shape 
of movable properties on their attaining 
majority. In the suits which wele brought 
by these daughters for Rs. 5,00 each, both 
parties seem tohave wandered in a maze 
of legal intricacies and attempted to get 
out of their imaginary difficulties in a vari- 
ety of ways. The plaintifis conceived that 
they had to show howthesuits were not barr- 
ed and for it alleged various imaginary pay- 
ments of so-called interest and so forth 
all of which have been found against. The 
defendant on the contrary tried to avoid 
the claim by setting up various imaginary 
payments all of which have also been found 
against. The District Munsif decreed the 
claims but the learned Subordinate Judge 
on appeal agreeing with the District Mun- 
sif on his finding of fact has dismissed the 
suits on the ground of limitation. Theat is 
the only question now before me. 

Reading thedocument Ex, A it is clear 
that this was an instance of a family settle- 
ment in whicha trust in favour of three 
unmarried daugthers was created in respect 
of three sums of Rs. 500 each. All the ele- 
ments of a trust are here present. The 
trustor was the owner at any rate of the 
property which he gave to the daughters in 
the sense that he was authorised by Hindu 
Law to make provision in favour of un- 
married daughters. The trustee was the 
son who through his guardian the trustor 
himself accepted the trust and retained the 
property subject tothe obligations till he 
died in 1923. The plaintiffs (daughters) are 
the beneficiaries. I see nothing of an inde- 
finite character asis now contended to 
make the provision invalid. Sundararaja 
Aiyangar v, Lakshmi Ammal (1) is a preced- 
ent almost exactly similar where Oldfield, 
J, held that a provision in a partition deed 
providing for the expenses of an unmarried 
daughter’s nuptials and other ceremonies 
to be paid bythe sons who took the prop- 


- erties in shares constituted a trust in favour 
of the daughter. 


Following that precedent 
I hold that this suit was not affected by any 
period of limitation. 

The decrees of the lower Court are there- 
fore reversed and those of the District 
Munsif restored with costs in both this and 
the lower Appellate Court with the varia- 
tion that the decrees will be against the 
properties in Ex. A in the hands of the de- 
fendant instead of against him personally. 

| P Appeal accepted, 

(1) 24 Ind. Cas. 948; 38 M 788. 
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PESHAWAR JUDICIAL COMMIS- 
-= SIONER'’S COURT 
Civil Appeal No. 101-47 of 1933 
January 23, 1934 
MIDDLETON, J. C., AND SaapuDLIN, A.J. C. 
MAJ BUR SHAH AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETSUS 
CHAN BADSHAH AND oTAERS— PLAINTIFFS 
i — RESPONDENTS 
Custom (N-W. F. P.)\—Mohmands—Absence of 
grouping in family or of particular custom— General 
rule that whole blood and half blood succeed 
equally applies, ` ` 
Where there has been no grouping of the various 
descendents and the original division was per 
capita, the whole blood and the half blood succeed 


equally in subsequent successions. 
In the absence of definite evidence to show that 
as a malter of custom a family follows the rule 


excluding the half. blood, and no grouping has taken 
place, the general rule that whole blood and half 
blood succeed equally, prevails. 

Mohmands as » tribe are in favour of equal division 
among the balf blood and whole blood. 

Further appeal from the order of the 
Second Additional Judge, Peshawar, dated 
July 14, 1933, 1eversing the order of Khan 
Mohammad Yusaf Khan, Sub-Judge, Fourth 
Class, Peshawar, dated June 20, 1932. 

Mr. A. Saidali Shah, for the Appellants. 

Mr. k. S. Metha Mangal Sain, for the 
Respondents. = 


Judgment. Ghulam Rasul, a Mohmand 
of Pabbi, had 2 wives. From the one he 
had 3 sons Mobsin, Faqir and Ahsan and 
from ihe second he had Idris and Ghulam 
Mohammad. Mohsin died childless and 
Musammat Asma, his widow succeeded to 
the property. On her death the sons of 
Faqir and Ahsan claim to have succeeded 
toit on the ground that the whole blood 
excluded the half-blood. The sons of Idris 
and Ghulam Mohammad have contested 
the rights of the plaintifs. 

The first Court held that’ the plaintiffs 
and the defendants succeeded equally. 
This finding was arrived at on the consi- 
deration that the division of Ghulam Rasul's 
estate being by “pagwand” and there being 
no grouping of his descendants, the gene- 
ral presumption tbat in such cases full- 
blood and the half-blood shared equally 
prevailed. On appeala contrary view was 
taken and hence this further appeal. 

The general question of the succession of 
whole-blood and half-blood was recently con- 
sidered by us in Civil Appeal No. 66 of 1933, 
by judgment dated the 16th of this month. 
The learned Judgeof the lower Appellate 
Court has held that apart from the gene- 
ral presumption arising from the “pag- 
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wand’ rule in favour of the proposition that 
the whole blood and the half-blood succeed 
equally, there is nothing left on which it 
can be held that the position of the defend- 
ants is established; that this presumption 
has been departed fiom in rulings of this 
Ccurt in the cases of Gigianis and Mohd- 
zais of Kheshki, and that in this femily 
there is a specific case in which the whole- 
blood has excluded the half-blood. (Judg- 
ment of Col, Inglis, Divisional Judge, dated 
December 14, 1903). 
The learned Judge has not correctly ap- 
preciated the principle laid down by their 
Lordships of the Privy Ccuncil in the rul- 
ing referred to by him: nor is he correct 
in his statement that the general principle 
enunciated in 126 (sic 125)-J. R. justified 
the proposition that as a presumpviverule 
whole-blood excluded the half-bleod. In 
our recent judgment we have discussed the 
ruling of their Lordships as well as the 
decision of this Court reported as 125 J. 
R., and we have shown therein that on 
these authorities the general piinc pie 
stood unassaliled, that is vo say, that whee 
there had been no grouping of the varicus 
descendants andthe original division was 
per capita, the whole blood and ihe half- 
blood succeeded equally in subsequent 
successions. The case referred to by the 
learned Judge of the lower appellate Court 
as relating to this family is noi against 
this general presumption. The parties to 
that case no doubt belonged to thisfamily 
but it isclear fromthe record that the two 
branches separated since a long time. In 
fact the members of that family jcined 
with Ghulam Rasul in the 5th degree; their 
common ancestor was one Sheikh Nur. 
Now from a perusal of the judgment of 
Col. Inglis it appears that Mohammad 
Mian, the head ofthe family before him, 


- had distributed his property in such a way 


that distinct groups had been formed, The 
learned Divisional Judge observed : 

“The real fact wes that so far back as 18:2 
Mohammad Mian was holding his own 2-3rd. share 
and his sister's 1-3rd. In addition to the land this 
represented Y naubats and 3 days in the offerings at 
Mohammad Mian gave l-3rd of the 

land and 1-3rd share in the Ziarat to his first wife 
who gave allthis to her3sons Umar Khitab, Sher 
and Abdul. Then Mohammad Mian sold the 
remaining Z-3rd of the land and of the offerings to 
his sons by his second wife.......There wasa clear 
division between the two bracches of the family. 
The gift on the one side and the sale on the other 
-was for the set of brothers jointly,and in my opinion 
all connection of one branch with the property which 
passed tothe other was severed.” 


Thus there was a grouping in the family 


- of Mohammad Mian and - consequently on 


1934 


the general principle as enunciated the 
conclusion was justified that the full- blood 
excluded the half-blood in subsequent suc- 
cessions. Here admittedly no such thing 
has taken place, and there is no other 
definite evidence on the record to show 
that asa matter of custom this family 
follows the ruie excluding the half-blood. 
In Lorimer’s Customary Law the Mohmands 
of Nowshera centre were not noted as 
having given any answer to Question 63, 
but from the trend of the answers it appears 
that Mohmands as a tribe were in favour 
of equal division among the half-blood and 
whole-blood. 

For the above reasons we hold thatthe 
plaintiffs have failed to prove that they 
are exclusively entitled to the property of 
Mohsin. We, therefore, accept this appeal, 
set aside the decree of the lower Appellate 


Court and restore that of the first Court 
with costs throughout. 
N, Appeal accepted. 


— 


SIND JUDICIAL COMMISSIONER'S 
COURT 

Criminal Revision Application No. 122 
of 1933 

October 5, 1933 
FERRERS, J. O., AND RUPOHAND, A. J. C. 
MOHAMMAD BAOHAL ABDULLAH AND 
OTHERS—APPLICANTS 


VETSUS 


EHMPEROR—Opposi.8 Party 

Criminal Procedure Cole ‘Act V of 1593), s. 196-A— 
Absence of sanction—Magistrate, if should direct 
Public Prosecutor to get sanction—Scope of s. 196-A— 
Former law, tf altered—Penal Code (Act XLV of 
1860), s. 120-B. | 

There is no jaw which requires a Magistrate to 
direct the Public Prosecutor to get sanction from 
the Government so as to validate any proceedings 
which are pending before him. If the sanction is 
wanting, he has uo jurisdiction to entertain the 
complaint, and he may dismiss the complaint or if 
moved by ths Public Prosecutor grant him time to 
obtain the necessary sanction. 

Section 196-4 Criminal Procedure Code, only pro- 
hibits the entertainment of certain kinds of com- 
plaints for conspiracy punishable under s. 120-B, 
indian Penal Uode, without the sanction of Govern- 
ment, but it does not alter the former law, for 
instance, complaints for the principal offence com- 
mitted by a co-conspirator in pursuance of the con- 
spiracy for abetment by him of any such offence 
committed by one of the other co-conspirators under 
s. 109, Indian Penal Code. 


Mr. Motiram Idanmal, for the Appli- 
cants. 

Mr. D. N. O'Sullivan, for the Crown. 
‘Ferrers, J. C.—This is an application 
under ss. 435-439, Criminal Procedure 
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Code. The facts out of which it arises are 
these :—Upon information received an In- 
spector of Police came to the conclusion 
that certain persons had formed a con- 
spiracy in order to defraud the Govern- 
ment and give wrongful gain amounting 
to Rs. 7,440 to accused 4 and for ihatend 
they had fzlsified and used false docu-` 
ments with the knowledge of their being 
forged and had thereby attempted to cheat 
tbe Government out of the above amount. 
The Inspector was familiar with the pro- 
visions of s. 196-A. He was aware that 
in a case where the object of a conspi- 
racy is to commit any non- cognizable of- 
fence, no court shall take cognizance of 
the offence of a criminal conspiracy except 
upcn sanction duly recorded in writing. 
An application was accordingly made to 
the proper authcrity and in due course an 
order was mace granting sanction to jn- 
stitute proceedings for offence; under 
es. 120 B ands 120-B read with ss. 468, 471 
and 477-A, Indian Penal Code. 

Proceedings were instituted accordingly 
in the Court of the Sut-Divisional Magis- 
trate, Naushahro. A certain amount of 
evidence having been recorded, an appli- 
cation was presented on behalf of the ac- 
cused which contains these words: 

“This evidence, if true, will bring the case under 
s 466, Indian Penal Code, which is exclusively 


triable by Sessions Court. As sanction for the 
prosecution of the accused .under the above section 


‘is needed, it is prayed that this Honourable Gourt 


will be pleased to ask the Public Prosecutor to 
move Government for the necessary sanction,” 


This request was refused by the learned 
Magistrate who observed that he did not 
think it necessary to apply for such a 
sanction. There appeared to be no grounds 
for taking the proposed action. Dissatis- 
fied with the said order, the accused have 
come to this Court in revision. ‘Their 
prayeris that we should set aside the 
order of the learned Magistrate or pass 
such order as we deem fit and proper and 
direct the learned Magistrate to proceed 
with the case according tolay. ‘The ap- 
plication has been argued by Mr. Motiram 
with his usual skill and ability, but we 
think that he has been unable to make 
out any case for our intervention at this 
stage. It does not appear to be so much 
as alleged that the learned Magistrate has 
as yet done anything whichcan be called 
either incorrect or illegal or improper. All 
that the learned Advocate has been able 
to say is that he apprehends that here- 
after the learned Magistrate may fallinto 
some error which will prejudice his clients, 


8s 
We desire at this stage to say nothing 
which can influence proceedings now pend- 
ing in the subordinate Court. Itis enough 
for us to say at present that no grounds 
for our interference have been made out. 
It is open to the prosecution to proceed 
under those sections under which they 
suppose they maybe able to securea con- 
viction. Sanction has been duly given 
which enables the Court to take cognizance 
of the offence of ciiminal conspiracy. The 
Magistrate has not as yetfallen into any 
mistake and we have no reason to ap- 
prehend that he needs our interference 
to prevent him from falling hereafter into 
any mistake against which he will certain- 
ly be set upon his guard by these pro- 
ceedings and by the learnedA 'dvocates who 
appear for the defence. We think there- 
fore that there is nothing which we need 
do except to dismiss this application. 

Rupchand, A. J.C. In my opinion ihe 
present application is not only a novel 
one but has no substance in it whatevever. 
There is no law which requires a Magis- 
trate to direct the Public Prosecutor to 
get sanction from the Government so as 
to validate any proceedings which are 
pending before him. If the sanction is 
wanting, he has no jurisdiction to enter- 
tain the complaint, and he may dismiss 
the complaint cr if moved by the Public 
Prosecutor grant him time to obtain the 
necessary sanction. The Public Prosecutor 
did not want to apply for sanction and 
did not ask for time. The order of the 
learned Magistrate refusing this prayer 
is therefore absolutely correct. 

If for went of thé necessary sanction 
the complaint was without jurisdiction, the 
accused should have moved for a dismiss- 
al of the complaint. They did not do 
so and even in their application to us 
the accused have not asked us to quash 
the proceedings; but they have asked us 
to do the same thing which they asked 
the learned Magiatrate to do. This they 
cannot ask and their application therefore 
failsin laminie. Section 19s-A wasadded to 
the Criminal Procedure Code by Act XVIII 
of 1923, and was intended to provide a 
safeguard against the initiation of a vexa- 
tious prosecution for criminal conspiracy 
which was made a substantive offence by 
the addition of ss 120-A and 120-B, Indian 
Penal Code, by Act VIII of 1913. This 
section only prohihiis the entertainment of 
certain kinds of complaints for conspiracy 
punishable unders. 120-B, Indian Penal 
Code without the sanction of Government, 
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but it does not alter the former law, for 
instance, complaints for the principal of- 
fence committed by a co-conspirator in 
pursuance of the conspiracy or for abet- 
ment by him of any such offence com- 
mitted byone of the other co-conspirators 
under s. 109, Indian Penal Code. Sanc- 
tion has already been accorded by Go- 
vernment for a prosecution under s. 120 B. 
It would therefcre appear that the pro- 
visions of this section have been duly 
complied with and the complaint institut- 
ed against the accused is therefore not 
without jurisdiction. But that is not all. 
The accused are being prosecuted for cons- 
piracy to cheat and so far as that parti- 
cular offence is cancerned, there is a speci- 
fic sanction given by Government. - 

But it js said that in order to attain 
their object, namely of cheating the Gov- 
ernment, the accused have forged certain 
Government documents or have abetted the 
forgery of the said documents. This fact 
is presumably relied upon as a piece of 
evidence to prove the ccuspiracy ; and it 
is not unlikely that there may be no oc- 
casion for thelearned Magistrate to frame 
a charge against any of the accused under 
s. 466, Indian Penal Code read with s. 120. B, 
Indian Penal Code. Jt is therefore pre- 
mature for the accused to complain that 
the Court might frame a charge under 
s. 466 read with s. 120-B, Indian Penal 
Code and that the framing of such a charge 
would be without jurisdiction. I do not 
propose to go into the further question 
whether or not it would be competent to 
a Magistrate to frame a charge under 
s. 466, Indian Penal Code simpliciter in 
addition to any other charges which he 
might frame, nor do I intend to express 
any opinion on the question whether such 
a charge could be legally framedon the 
present complaint or whether the framing 
of such a charge would require the pre- 
vious sanction of the Government. What 
charges the Magistrate would frame in this 
case would depend upon what facts are 
proved before him, and therefore it is not 
necessary to go into these questions at 
this stage. For these reasons I concur. 


N. . Application dismissed, 
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GUDH CHIEF COURT 
Criminal Revision Application No. 142 of 
1934 
February 6, 1934 
NANAVUTTY, J. 

Mes. M. J. WALTER—Accosep—: > 
APPLICANT 
VETSUS 
EMPEROR - Opposite Parry 
Penal Code (Act KLV of 18f0), s 193—~Special 
Marriage Act (III of 1872), s 21—Offence under — 
Nature of—Declaration made under s z1—Whether 
relates to declarant's profession of fath at the time 


of declaraiton only— Burden of proof that statement. 


was false to deponent's knowledge—Burden not dis- 
charged by prosecution —Acqutttal, 
Apostacy or change of religion or a declaration that 
one does not profess any of the known or revealed 
religions of the world is not per se a criminal offence, 
The offence contemplated in e, 21, Special Marriage 
Act, only deals with the declaration of a profession 
of want of belief in the Christian, Jewish, Hiudu, 
Muhammadan, Parsi, Buddhist, Sikh or Jain religion 
atthe time when the declaration was made If at 
the time when a parson contracts a marriage under 
the Special Marriage Act hə makes a declaration that 
he dos not profess any of these religions, then it 
cannot be said against him that, because he was born 
into the Obristian, Jewish, Hindu, Muhammadan, 
Parsi, Buddhist, Sikh or Jain religion and had not 


formally renounced any of these religions before he. 


made his decliration, he is guilty of an offence under 
3.199 of the Penal Code Inre Ganendra Nath Roy 
JJ), Bhagwan Kuar v J. © Bose (2), Vidyagaurt 
Harbovondas Narttam Das v. Naranindas Kashilas 
3) and Queen-Empress v. Robinson (4), referred to. "p. 
090, col. 2.) f A; 

In a charge uader s. 199, Penal Code, read with 
8. 21, Special Marriage Act, the burden of proving 
that the declaration made was falss and that the depo- 
nent knew or had. reason to believe that it was false, is 
on the prosecution. Where inacase the prosecution 
has failed to discharge this burden, the accusaJ is 
entitled t) an acquittal [p 691, col,1] l 

Cr. R. A. from the order of the Sessions 
Judge, Lucknow, dated October 23, 1933,up- 
holding that of the Magistrate, First Class, 
Lucknow, dated August 25, 1933. 

Mr. K. P Misra for De. J. N. Misra, for 
the Applicant. 

Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate, for the Crown. 


Judgment.—Taisis an application for 
revision against a judgment of the learned 
Sessions Judge of Lucknow upholding the 
judgment of Syed Mohammad Zakir, Sab- 
Divisional Officer of Lucknow, convicting 
the applicant Mrs. Marie Josephine Walter 
of an offence under s. 199, Indian Penal 
Code, read with s. 21 ofthe Special Marri- 
age Act (III of 1872) and binding her over 
under s. 562 of the Code of Criminal Pro- 
cedure to keep the peace and to be of good 
behaviour for a period of one year by 
furnishing a personal bond in Rs. 200 and 
a surety for the like amount. 
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The case forthe prosécution is briefly as 
follows.: — 

Mrs. Marie Josephine Walter, a 
widow residing with her adoptive father 
Mr. Antonio in Lucknow, wanted to marry 
one Mr. Bertram Alphonso Andrew. They 
arranged for their marriage under, the 
Special Marriage Act of 1872 through the 
Registrar of Marriages, one Mr. S. C. Bose. 
The usual form of declaration réquired to 
be made by the brideunders. 1 of the 
Special Marriage Act (III of 1872), is given 
inthe 2nd Schedule to that Act and is as 


follows : — 
“I OD, hereby declare as follows :— 


Buddhist, Sich or Jain re- 
ligion,......... 

3  Lhave completed my age of 11 years. 
4. I am not relation to AB (the bridegroom) i 
any degree of consanguinity or affinity which would, 
according tothe law to which I am subject, or to which 
the suid AL i; subject, and subjectto the provisos 
of cl. (4) of 9. 2 of Act IIL of 1872, render a marriage 

between us illegal: 

(Aad when the bride has not completed her age of 
21 years, unless she is a widow) 

^. The consent of M N iny father for guardian, as 
the case may be), has been given to a marriage bet- 
ween myself and AH and has not been revoked. 

6. I am aware that, if any statement in this de- 
claration is false, ani if ia making such statement, 
1 either know cr believe it to be false or do not believe 


it to be brue, Lam liable to imprisonment and also to 


fine. 
(S1.) OD THE BRIDE,” 


Such a declaration was made by the 
applicant Mrs. Marie Josephine Walter'on 
August 11, 1931, before the Registrar of 
Marriages for the District of Lucknow. 

‘The charge agains; the applicant is 
that her declaration, that she did not pro- 
fess the Christian, Jewish, Hindu, Muham- 
madan, Parsi, Buddhist, Sikh or Jain 
religion, was false and that she either 
knew or believel it to be false or did not 
believe it to be true, and that therefore, 
she wus liable to be punished under s. 199 
of ths Indian Penal Code as laid down in 
s. 21 of the Special Marriage Act (III of 
1372).-- 

On behalf of the prosecution, in support 
of the charge brought against the applicant, 
were examined Mr. Bertram Alphonso 
Andrews and the Rev. Father Stephen of 
the Roman Catholic Church at Cawnporé, 
In her de‘ence Mrs. Walter examined Mr. 
C. C. Bose, a medical practitioner of Luek- 
now, Mr. McKinon McGuire, Mr. P. Flynn 
and Mr, C. L. Antonio. 


-As regards the first witness on behalf of 
the -prosecution, Mr. Andrews, it is! clear 
that his evidence is not entitled to any 
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weight asagainst the applicant, because he 
stands in the position of an accomplice of 
the applicant, if it be deemed that she has 
committed an offence under s. 199 of the 
Indian Penal Code. Even if his evidence 
be accepted at its face value, all that he 
deposes is that he never married 
Mrs. Walter nor did he ever go to the 
Registrar of Marriages to get himself marri- 
ed to herunder the Special Marriage 
Act and that so far as his knowledge goes 
Mrs. Walter professes the Roman Catholic 
form of the Christian Religion. He has 
also deposed that he kelieved Mrs. Walter 
to be a Christian because she used to attend 
church and because she bears a Christian 
name and because in one of her letters 
to him she expressed her willingness to 
marry ihe witness in his church. It is clear 
that the evidence of this wilness is absolute- 
ly worthless, and does not prove that 
Mrs. Walter made a falee statement in 
her declaration when she stated that she 
did not profess the Christian; Jewish, 
Hindu, Muhammadan, Parsi, Buddhist, Sikh 
or Jainreligion. As regards the evidence 
of the Rev. Father Stephen, allthat he has 
deposed is that he Jooked upon Mrs. Walter 
as a Christian because she was baptised as 
such, and that as long as he was in Luck- 
now,so far as his knowledge and belief went, 
Mrs. Walter participated in the services 
that took place in the Roman Catholic 
Church in Lucknow. This evidence, even 
if it is believed to be true, does not prove 
the charge of making a false declaration 
brought against the applicant Mrs, Walter. 

The learned Sessions Judge has argued 
that even ifa man or woman were not to 
adhere strictly to his or her religion, he 
or she must yet be deemed toprofess the 
religion which he or she has been appear- 
ing to profess. I confessI do not follow 
this reasoning at all. Apostacy or change 
of religionora declaration that one does 
not profess any of the known or revealed 
religions of the worldisnot per se a criminal 
offence, and it seems to me that the offence 
contemplated in s. 21 of the Special 
Marriage Act (II of 1872), only deals 
with the declaration of a profession of 
want of belief in the Christian, Jewish, 
Hindu, Muhammadan, Parsi, Buddhist, 
Sikh or Jain religion at the time when 
the declaration was made. A person may 
be born to parents professing one of 
these religions and may even have been 
practising the tenets ofoneof them up 
to the time of his marriage, but if at the 
time when he contracts amarriage under 
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the Special Marriage Act (III of 1872) 
hs makes a declaration that he does not 
profess any of these religions, then it cannot 
ke said against him that, because he 
vas born into the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh cr 
Jain religion and had not formally 
renounced any of these religions before he 
made his declaration, he is guilty of an 
cffence under s. 199 of the Indian Penal 
Code. 

In In re Ganendra Nath Roy(1), a learned 
cudge of the Calcutta High Court had 
cecasion tocoDsider a declaration made 
under Act III of 1872 and he came to the 
conclusion ihat it could not ke taken as 
gr abjuration for all purposes of Hinduism, 
tut merely as a statement for the 
Turpeses of the Act itself, namely 
Act LUI of 1872 and he observed as 
follows:— 

“I understand that*the object ofthe Act was to 
assist those who, having adopted Brahmoism, felt 
seruples at being married under Hindu rites come 
of which are repugnant to them, and who therefore, 


desired some means of gong through a form of 
marriage which would be legal and _ binding 


< osher than that prescribed by orthodox Hincu- 


ism,” 

In Bhagwan Kuar v.J.C. Bose (2), it was 
teld by their Lordships of the Privy Coun- 
al thata Hindu by becoming a Brahmo 


. Cid not necessarily cease to belong to the 


community in which he was born. 
Similarly in Vidyagaurt Harbovandas 
Narottam Das v. Narain Das Kashidas 
Mugatwala (3),it was held by a learned 
Judge of the Bombay High Court that the 
ceclaration required by the Special Marr- 
iage Act of 1872 did not amount to an 
abjuration forall purposes of the per- 
sonal law of the declarant, but merely as 
g statement forthe purposes of the Act 
izself and so questions as to succession 
end rights to property had to be determined 
by or under no law other than the per- 
conal law of the parties, as the mere 
ceclaration underthe Act did not amount 
toa renunciation ofthe personal law. 
Again in Queen-Hmpress v. Robinson (4), 
two learned Judges of the Allahabad 
High Court, Mr. Justice Tyrrel and Mr. 
-ustice Blair, held that the declaration 
1equired to bemade under s. 18o0f Act 
SV of 1872 wasmerely adeclaration as 
15 belief only of the person making it and 
further in order to entail the penal con- 


-(1) 70 Ind. Cas 463; 49 O 1069 at p. 1072; 26 O 
VN 1099; A I R 1923 Cal, 265, 

(2) 31 011. 

(3) 108 Ind. Cas 499; AIR 1928 Bom. 74. 

(4) 16 A 212; A W N 1894, 49, 
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sequences provided fur by s.° 66 of the 
said Act, such declaration should be made 
intentionally. The present case is not 
under Act XV of 1872, but is under the 
Special Marriage Act (III of 1872), 
but the ratio decidendi ofthe ruling quoted 
above may well be applied to the declara- 
tion made in the present case. In the 
case above cited an Englishman and a 
member of the Church of England 
desired to marry the sister of his deceased 
wife and with a view to procuring the 
solemnisation of the intended marriage 
he filed a sworn declaration to the effect 
that to the best of his belief there was no 
let or impediment tobar or hinder the 
said marriage. He was prosecutedfor an 
offence under s. 193 of the Indian Penal 
Code read with s.66 of Act XV of 1872 
and his defence was that he was not 
aware when he made the declaration 
that any such affinity as undoubtedly 
existed between him and the sister of his 
deceased wife constituted an impediment 
within the meaning of s. 180f Act XV of 
1872 soasto debar or hinder the said 
marriage. The order of acquitial passed 
in that case by the Joint Magistrate of 
Benares was upheld by the High Court 
and the appeal of the Local Government 
a the order of acquittal was dismiss- 
ed. 

In the present case there is no evidence 
adduced on behalf of the Crown to show 
that when the applicant Mrs.Marie Josephine 
Walter made her declaration on August 11, 
1931, that she did not profess the Christian, 
Jewish, Hindu, Muhammadan, Parsi, 
Buddhist, Sikh or Jain religion, she was 
making any declaration which she knew 
to be false or believed to befalse or did 
not believe to be true. The burden of 
proving that the statement was failse and 
that the deponent knew or had reason to 
believe that it was false lay heavily upon 
the prosecution andin the present case 
the prosecution has entirely failed to 
discharge that burden. The reasoning of 
the lower Courts proceeds on pure assump- 
tion and upon 
has absolutely no bearing on the question 
‘whether the applicant did in fact make a 
false declaration and whether she knew 
or believed itto befalse atthe time that 
she was making it. 

I accordingly allow this application for 
revision, set aside the conviction of the 
applicant foran offence under s. 199, 
Indian Penal Code, read withs. 21 of the 
Special Marriage Act (III of 1872) and 
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cancel the bond and surety taken from 
her under s. 562 of the Code of Criminal 


Procedure. 
N. Application allowed. 


— a 


_ CALCUTTA HIGH COURT 
Criminal Revision Case No. 1178 of 1933. 
January 26, 1934 
MUKERJI ANv 8. K. GHOSE, JJ. 
KANAYALAL BENGANI AND ANOTHER 
— ACCUSED — PETITIONERS 
Versus 
KANMULL LODHA—“‘omprarnane 
— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1€93), 33.18 
(4), 202—Power of Additional Chief Presidency 
Magistrate tosend a case to Subordinate Magistrate 
for enquiry and report—Duty of Subordinate 
Magistrate to comply with order under s, 202. 

By s. 18 cl. (4:1, Criminal Procedure Code, sn 
Additional Chief Presidency Magistrate has been 
vested with all the powers of the Chief Presidency 
Magistrate including the power to send a case toa 
Subordinate Magistrate under s. 2U2 of the Code 
is one of thoxe powers An order made on a complaint, 
by the Additional : hief Presidency Magistrate under 
s 2): sending the complaint to a Presidency 
Magistrate for enquiry: and report, is one authoris- 
ed by law and the latter has to comply with it. 
All that is necessary for him to do is to send a 
report to the Additional Chief Presidency Magis- 
trate and it will be for the latter to deal with the 
accordance with law. 


Messrs N. K. Basu and Messrs. B. ©- 
Ghose and Profulla Chandra Chakravarti, 
for the Petitioners. 

Messrs. D. N, Bhattacharjee and Nagendra 
Kumar Dutt, for the Opposite Party, 


Judgment.—This is a Rule to show 
cause why the proceedings pending in the 
Court of Mr. H.K. Dey, 4th Presidency 
Magistrate, in respect of acase under s. 380, 
Indian Penal Code should not be quashed or 
at any rate starel till the disposal of a 
Suit No. 1125 of 1933, pending between the 
parties on the Original Side of this Court. 

On May 13, last the complainant laid 
an information of theft of two boxes of 
jewelleries. On that the two petitioners 
were arrested and an investigation being 
held by the Police the petitioners were dis- 
charged: the Deputy Commissioner of Police 
observing thatthe case was doubtful and 
probably false. On June 2, last, the com- 
plainant lodged a complaint on which the 
Additional Chief Presidency Magistrate 
made an order under s, 202, Criminal 
Procedure Code, sending the complaint to 
Mr. H.K. Dey for judicial enquiry and report. 
Mr. De, thereupon examined some witnesses 
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and issued summonses against ithe peti- 
ticners under s.-380, Indian Penal Code. 

On May 27 last, the firm of Indar Chand 
Lachmipat of which the first petitioner 
alleges he isa partner, instituted a suit 
against the complainant and his wife as 
defendants, wherein a pledge by the latter 
in respect of thesaid jewelleries has been 
set up. 

The Rulein sofar as it relates to the 
quashing of the proceedings isbased upon 
the contention that Mr. Dey had no authority 
to issue the summonses inasmuch as the 
case had been sent to him merely for 
enquiry and report. The learned Magis- 
trate in his explanation has observed that 
the mistake on his part in issuing summonses 
was due to an oversight. On behalf of the 
complainant, however, it has been contended 
before us that the 4th Presidency Magistrate 
is not subordinate tothe Additional Chief 
Presidency Magistrate, and that therefore 
ihe latter had ‘no jurisdiction to make an 
` order sending the complaint to the former 
for enquiry and report in the terms of s. 202 
of the Code, The argument further‘is-that 
when the complaint came before Mr. Dey, he 
could issue process on it, holding ithe enquiry 
as he has done. We are of opinion that the 
complainant’s contention is not sound. 

It-isnot disputed that all stipendiary as 
well as non-stipendiary Presidency Magis- 
trates have been declared by the Local 
Government subordinate to the Chief 
Presidency Magistrate (vide Notification 
No. 3540 J. D. published in the Calcutta 
Gazette 1903, Part 1 dated October 7, 1930, 
page 1321). By s.18(4) of the Code, an 
Additional Chief Presidency Magistrate has 
been vested with all the powers of the 
Chief Presidency Magistrate. A Power to 
send the case toa Subordinate Magistrate 
under s. 202 of the Code is one of those 
powers. A subordination by Implication 
has been created by the said provision: 
for unless such subordination is assumed, the 
exercise of the power would be impossible. 
We are of opinion, therefore, that the order 
which the Additional Chief Presidency 
Magistrate made was one which is authoriz- 
ed by law and which Mr. Dey had to comply 
with. “In this view of the matter, the 
summonses issued on the accused should be 
quashed and we order accordingly, All 
that would be necessary for Mr. Dey is to 
send a report to the Additional Chief 
Presidency Magistrate and it will be forthe 
latter to deal with the complaint in accord- 
ance with law. 

. As the question of stay has also been 
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argued before us, we desire to state that 
upon the circumstances of the case we 
consider it one in which if process is issued, 
no trial should be held until the suit referred 
to in the Rule has been disposad of. 

The Rule is made absolute. 

N. Rule made absolute. 


OUDH CHIEF COURT 
Second Civil Appeal No. 213 of 1932 
January 2, 1934 
Wazir Hasan, C. J., AND Nanavutty, J. 
ALI BAHADUR KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
Hafiz SAMIULLAH KHAN AND CTHERS— 
PLAINTIFFS AND OTHERS—DEFsNDANT3s— 
RESPONDENTS 

Will—Mere description and motive of gift— 
Distinciton  between— Bequest to adopted son— 
Reference to status of adopted son—NMere descriptio 1 
and not motive of gift—Valrdity of bequest. 

The distinction between what is description only 
and what is the reason or motive of a gift or 
bequest may often be very fine, but it is a ais- 
tinction which must be drawn from a consideration 
of the language and the surrounding circumsta- 
nces. Fanindra Deb Ruikat v. Rajeshwar Dass (1), 
relied on 

Where a deed after making a declaration as to 

the adoption of the donee, stated that he should 
remain in possession and occupation like the donor's 
son, generation after generation, descent after descent 
after the death of the declarant, of the entire proper- 
ties ; 
Held, that the reference to the donee as an 
adopted son was merely a designatian of the object 
of the bounty and the adoption was not a motive 
of itand that the invalidity of.the adoption did 
not render the bequest invalid Fanindra Deb 
Ratkat v. Rajeshwar Dass (1) and Wilkinson 
v Jonghin (2), relied on Lali v. Murli Dhar (31, dis- 
tinguished. 

S.C. A. against. an order of the District 
Judge, Fyzabad, dated May 5, 1932, up- 
holding the decree of the Subordinate 
Judge, Sultanpur, dated May 21, 1931. 

Messrs. M. Wasim and Khaliquzzaman, 
for the Appellants. 

Mr. H. Husain, for the Respondents. 

Judgment.—This is the defendants’ 
appeal from the decree of the District 
Judge of Fyzabad, dated May 5, 1932, 
affirming the decree of the Subordinate 
Judge of Sultanpur, dated May 21, 1931. 

‘The necessary facts which are no longer 
in dispute in this appeal are that one 
Akbar Ali Khan was owner and was 
possessed ofa one-seventh share of profits 
in an wunder-proprietary tenure ` situate 
within the Taluqa of Gangeo in the 
District of Sultanpur. The appellants are 
the superior proprietors of the afore-men- 
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. tioned taluga. Akbar Ali Khan had no issue. 

He died in 1924. On April 8, 1922, Akbar 
Ali Khan had executed a document, Lhe 
validity and the interpretation of which 
are the sole questions for decision in this 
appeal. The document is admittedly in 
favour of one Habib Ullah Khan who died 
in 1927 and the plaintiffs are the sons 
of Habib Tah Khan. They base their 
title to the estate of Akbar Ali Khan on 
the document of April 8, 1922. Akbar 
Ali Khan's father was Qadirdad Khan. 
Qadirdad Khan had a sister Bibijan and 
Bibtjan’s son was Haider Khan. Habib 
Ullah Khan was the son of Haider Khan. 

The Court of first instance held that 
the document of April 8, 1922, was a 
will of Akbar Ali Khan and valid in 
law and on this finding it has given a 
decree for rendition of accounts against 
defendant No. 1 to the extent of the 
plaintiff's share of 4/63 of the profits 
in the estate in suit. The learned District 
Judge of Fyzabad has, as already stated, 
affirmed the decree of the Court of first 
instance. 

At the hearing of this appeal, the only 
point argued against the decrees of the 
Courts below is :— . 

(a) that the document of April8, “19289, 
is not a will but that it isonly a deed of 
adoption, and 

(b) that in case it is construed 
to be a willof Akbar Ali Khan, the bequest 
in favour of Habib Ullah Khin was 
dependant on the adoption of the latter 
by the former and that because the 
adoption was admittedly invalid the bequest 
fails, 

The relevant portion of ths document 
in question is as follows: — 

“Whereas according to the details given 
above, [, the declarant, am the owner of 
the property referred to above, and as I 
the declarant, have no male issues and 
I, the declarant, with a view to preserve 
the name of the family, had adopted 
Habib Ullah Khan and since a long time 
I have been maintaining and bringing 
him up aS my own natural born son and 
have been keeping him as joint with me, 
so under this deed of adoption, I do 
hereby declare Habib Ullah Khan afore- 
Said, son of Haider Khan to be the adopted 
son of me, the declarant, so that there 
may not arise dispute and quarrel, and 
Habib Ullah Khan, aforesaid, should 
remain in possession and occupation, like 
my son, generation after generation, descent 
after descent, after the death of me, the dec- 
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larant, of the entire assets of mè, the declar- 
ant, with all those rights, which are 
enjoyed by me, the declarant, or might 
accrue in future.” 

There is no doubt that this document 
is a deed of adoption, in the sense that 
it contains a declaration as to the adop- 
tion of Habib Ullah Khan as a fact whieh 
had happened before but we are further 
of opinion that it is also a testamentary 
disposition of all the property of Akbar 
Ali Khan in favour of Habib Ullah Khan. 
This disposition is contained in the fol- 
lowing words :— S 

“And Habib Ullah Khan, aforesaid, 
should remain in possession and occupa- 
tion, like my own son, generation after 
generation, descent after descent, after 
the death of me the declarant, of the 
entire assets of me.” 

In the foregving part of the document 
Habib Ullah Khan is described by the 
word “aforesaid’’ which clearly means 
“the adopted son of me the declarant.” 
In our judgment the reference to the 
status of - Habib Ullah Khan as an 
adopted son is merely a description of 
the donee and not a motive of the gift. 
This is also clear from the expression 
“like my own son” which means. that 
Habib Ullah Khan’s possession of the 
estate by virtue of the bequest shall be 
of the same nature and quality as the 
possession of a natural born son. This 
being our interpretation of the deed in 
question, if follows that the invalidity of 
the adoption does not render the bequest 
invalid. | 

In the case of Fanindra Deb Raikat v. 
Rajeshwar Dass (1), their Lordships of the 
Judicial Committee sai i'at p. 89*:— 

“Ths distinction between what is description only 
and what is the reason or motive of a gift or 
bequest may often be very fine, bat it is a dis- 
tinction which must be drawn from a consideration 
of the language and the surrounding circum- 


stances " 
Ia the present case, as we have stated 


above, the reference to Habib Ullah Khan 
as an adopted son in the document of 
April 8, 1922, was merely a designation 
of the object of the bounty and the 
adoption was not the motive of it, it 


‘having taken place long before the execu- 


tion of the afore-mentioned document. It 
appears to us that the present case falls | 
within the illustration given in the judg- | 
ment of their Lordships of the Judicial | 
Jur 277; 4 Sar. 610 





(1) 121A 72; 11 0163; 9 Ind. 
(P.O) 
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Committee in the case of Fanindra Deb 
Raikat v. Rajeshwar Dass (1). The illustra- 
tion is this : — 

“If a man makes a bequest to his wife “A B” 
believing tha person named to be his lawful wife, 
and he has not been imposed upon by her, and 
falsely led to believe that he could lawfully marry 
her, and it afterwards appears that the marriage 
was not lawful, it may be that the legality of the 
marriage is not essential to the validity of the 
gift. Whether the marriage was lawful or not may 
be considered to make no difference in the intention 
of the testator.” 

We think that the present case also 
falls within the following dictum of the 
Vice Chancellor in the case of Wilkinson 
v. Joughin (2), referred to in the judg- 
ment of their Lordships of the Judicial 
Committee in the case of Fanindra Deb 
Raikat v. Rajeswar Dass (1). The Vice 
Chancellor said : — 

“In my opinion there is no warrant for saying, 
where the testator knew this infant legatee per- 
sonally, and intended to benefit her personally, that 


the language of the willis nota sufficient descrip- 
tion.” 


On the ground stated above this case is. 


also distinguishable from the 
Tala v. Murlt Dhar (3). 

The result is that this appeal fails and 
we dismiss it with costs. 


N. Appeal dismissed. 
(2) 2 Eq 319; 35 L J Oh 684; 12 Jur. (xs) 330; 14 
LT 394 


(3) 33 I A97; £8 A 483:8 Bom. LR 42:34 LJ 
415; 10 OW N730;30LJ 594; 1ML T171 (P. 0.) 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 335-B of 1931 
November 13, 1933 
PoLLOCK, A. J. O. 
BISANCHAND CHAMPALAL GINNING 
FACTORY AND ANOTHER—DEFENDANTS — 
APPELLANTS 
Versus 
GOVINDSA VISHNUSA, TRUSTEE or 
GINNING COMBINATION, 
MALKAPUR AND OTHERKS— PLAINTIRES 


AND GTSERS DEFENDANTS — RESPONDENTS 

Companies Act (VII of 1913), s. 4~Joint family — 
Absence of agreement of partnership between members 
—Agreement of partnership by family with stranger— 
Members of family, if sub-partners— Person,’ in 8 4, 
meaning of, 

If the various individual members of one or more 
joint families form an agreement of partnership 
amongst themselves, then, each individual member 
must be reckoned a person for the purposes of gs. 4 
of the Companies Act. If however there has been no 
agreement of partnership but there is merely a 
amily partnership created by the operation {ot law, 
so that the individual members are governed by 
the principles of Hindu Jaw and not by tbe Contract 
Act, then the individual members are merely sub- 
partners in any agreement made on behalf of the 
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family and the joint family consisting of these 
members should be reckoned as one person for the 
purposes of s. 4 of the Companies Act. Akola Gin 
Combination y. Nurthcote Ginning Factory (1), Firm 
of Senaji Kapurchand v, Firm of Pennaji Devichand 
(3) and Firm Mirza Mal Bhagwan Das v. Rameshar 
(9), relied on. Mott Ram v. Mohamad Abdul Jalil 
(4) and Mewa Ram v. Ram Gopal (5), dissented 
from. 


S. C, A. againsi the decree of the District 
Judge, Akola, in C. A. No. 47 31, dated 
October 15, 1931 arising out of decision 
in ©. S. No. 72 1930, in the Court of 
Sub-Judge, Firsi Class, Malkapur, dated 
January 29, 1931. 

Mr. M. R. Eobde, 
lants, : 

Mr. M. B. Kinkhede, R. Ba, with him Mr. 
Mohgaonkar, for the Respondents. 


for the Appel- 


Judgment.—On December 7, 1928, ten 
ginning factories in Malkapur entered 
into a registered agreement to run the 
factories in a certain way so as to 
eliminate competition between themselves. 
The contracting parties agreed inter alia 
to work their factories only during 
certain specified periods, to charge an 
agreed Minimum rate, to supply certain 
accounts to the trustees appointed under 
the agreement, and to pay a certain 
specified proportion of their earnings into 
a pool to be kept by the said trustees 
and divided between the ten factories in 
certain specified shares. The plaintiff firm - 
of Govindsa Vishnusa, which was appoint- 
ed the trustees, has brought the suit out . 
of which this appeal arises to compel the 
factories belonging to the firms of Badrina- . 


` rayan Ramnath and Motilal Damodardas, 


defendants Nos. 8 and 9, which were 
parties to the above agreement but have 
refused to carry ib out, to supply accounts 
and to pay such sums as may be found 
due according to the stipulations in the 
agreement. The other parties tothe agree- 
ment, defendants Nos. 1 to 7, have abided 
by the agreement and are merely pro forma 
defendants. 

Defendants Nos. 8 and 9, who are the 
appellants in this Court, pleaded that 
ihe agreement in suit was an association 
of partnership consisting of more than 
20 persons, that it, therefore, required 
registration under s. 4 (2) of the Indian 
Companies Act, 1913, and that in the 
absence of such registration the suit was 
not maintainable. The proprietors ofthe 
ten factories which were parties to the 
agreement are 48 individuals who belong 
to 16 different Hindu joint families. Some 
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of the factories are owned by one or more. 


individuals, some by all the members of 
one joint family and others by all the 
members of two or more joint families. 
The details are given in para. 6 of the 
first Court's judgment. Both the lower 
Courts have held that the members of a 
joint family constitute one ‘person’ within 
the meaning of s. 4 (2) of the Indian 
Companies Act anda preliminary decree 
has been passed in the plaintiff's favour. 

In Akola Gin Combination v. Northcote 
Ginning Factory (1), where there was a 
similar agreement between 18 ginning 
‘factories in Akola, Stanyon, A. J. O., held 
that the definition of ‘person’ as including 
any company or association or body of 
individuals, whether incorporated or not, 
which occurs in cl. (39) of s. 3 of the 
General Clauses Act, 1897, was not ap- 
plicable and that the word ‘person’ in 
s. 4 (2) of the Indian Companies Act 
denoted individuals and did not include 
bodies of individuals whether corporate or 
not. This decision was followed by a 
Bench of the Madras High Court in 
Pannajt Devichand v. Kapurchand (2), 
whose decision was upheld by the Privy 
Council in Firm of Senaji Kapurchand v. 
Firm of Pannaji Devichand (4), A con- 
trary view was taken by the Allahbad 
High Court in Moti Ram v. Muhammad 
Abdul Jalil (4), where the definition in 
cl. (39) of s. 3 of the General Clauses 
Act was applied and it was held that an 
association of individuals known eas a 
Hindu joint family was a ‘perscn’ within 
the meaning of s. 4 of the Indian Com- 
panies Act. The Allahabad High Court 
took the same view again in Mewa Ram 
v. Ram Gopal (5). The question whether 
a Hindu joint family is a ‘person’ within 
the meaning of s. 4 of the Indian Com- 
panies Act was not before the Court 
either in Akola Gin Combination v. 
Northcote Ginning Factory (1), or in 
Pannaji Devichand v. Kapurchand (2), 
but in the latter there is a reference to 
the decision in Mewa Ram v. Ram Gopal 
(5), which was distinguished, As the view 


(1) 26 Ind, Cas, 613; 10 N L R 98. 

<2) 99 Ind. Oas, 640;50M 115; 51 M LJ 667; ML 
W 752; AI R 1927 Mad. 193, 

(3) 126 Ind Oas, 429; A I R 1930 P O 300; Ind. 
Rul. (1930) P C 333; 59 M L J 43°; 340W N L07; 
2 A 648; 32 Rom. L R 1697; 520 L J 558 

(t) 78 Ind. Cas. 441; 43 A 599-82 AL J 487: AIR 
1924 All. 414; L R5 A 235 Oiv. i 

(5) 95 Ind. Oas, 15?; 48 A 395; 24 A LJ 418: AIR 
926 All, 337, 
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taken by this Court and the Madras High 
Court that the definition of ‘person’ defined 
in's.3 /39) of the General Clauses Act 
does not apply: to s. 4 of the Indian 
Companies Act has been approved by the 
Privy Council, it appears to me that the 
above cited decision of the Allahabad 
High Court based on the supposition that 
this definition does apply must be regard- 
ed as unsound. 

The point in issue appears to me to be 
in essence one of fact. In Gangayya v. 
Venkataramiah (6), which was followed by 
Baker, J. O., in Seth Rambhau v. Prayagdas 
(7) Kumaraswam! Sastriyar, J. remarked: — 

“It is well settled that a contract of partnership 
between a member of a joint family and a stranger 
does not make every member of the joint family, 
which the managing member represents a partner 
so as to clothe him with all the rights and 
obligations of a partner as defined in a. 239 of 
the Contract Act ....... It is no doubt true that as 
between the members of the undivided family and 
the coparcener who enters into a contract of 
partnership for the benefit of the family they will 
be entitled to call upon him to account for the 
profits earned by him from the partnership and 
to share in such profits buf this will not place 
them in any position of direct contractual rela- 
tionship with the other partners of the firm Nor 
would the fact that the entire assets of the joint 
family might ba available to the creditors of the 
firm make any difference. The position of the 
plaintiff in the present case cannot be higher than 
that of a sub-partner. The managing member of 
an undivided family though he has the power of 
representing the interests of the other members 
is not their agent in the strict sense of the term 
so as to clothe the other members of the family 
with all the rights of principals in respect of 
contracts entered into by theiragent His position 
is, as pointed by their !ordships of the Privy 
Council in Annamalai Chetty v Murugesa Chetty 
(£), more analogous to that ofa trustee g 

The case law on the point has been 
reviewed by a Bench of the Allahabad 
High: Court in their recent decision in 
Firm Mirza Mul Bhagwan Las v. Ram- 
eshar (9). Now it is obviously possible for 
the individual members of a Hindu joint 
family to enter into partnership as defined 
in s. 239 of the Indian Contract Act, so 
that thereafter they will be governed by 
the provisions of Chap. XI of that Act, 
which was in force at the time of the - 
agreement in suit but is sono longer. If 
the various individual members of one or 
more joint families form an: agreement of 
partnership amongst themselves, then, 


(6) 43 Ind. Cas, ©, 11 M 454; 6 L W 708; (19.7) M W 
N 605; 72M LT527;3 MI J 271. 

(7) 18 Ind. Cas. 1$8; 20 N LR 49;7 N LJ 155; 
ALR 1924 Nag. 263 

(8) 26 M 514; 301A 2°0;70 W N 754; BM L-d 
987. 5 Bom. L R 494; 8 Sar, 523 (P 0). , | 

(9) 118 Ind. Oas. 145; ATR 1922 All 533; (1923) A 
L J 641; Ind, Rul, (4929) All, 753; 51 A 827, 
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by virtue of the decision in the Akola Gin 
Combination v. Northcote Ginning Factory 
(1), each individual member must be 
reckoned a person for the purposes of s. 4 
of the Indian Companies Act. If, however, 
there has been no agreement of partnership 
but there is merely partnership created 
by the operation of law, so that the individual 
members are governed by the principles 
of Hindu Law and not by the Indian 
Contract Act, then I am of opinion that 
the individual members are. merely sub- 
partners in any agreement made on behalf 
-of the family and that the joint family 
consisting of these members should be 
reckoned as one person for the purposes 
of s. 4 of the Indian Companies Act. 

The appeal is, therefore, allowed and 
the case is remanded to the first Court 
for a decision of the question which of 
the 48 persons mentioned in the pleadings 
are partners, as opposed to sub-partners, 
to the agreement. The parties will be 
at liberty to make fresh pleadings and 
to adduce evidence on this point. If it 
is held that.more than 20 of these in- 
dividual” members are partners to the 


iLagreement,then the present suit must 
' fail. Ascertificate will issue for the refund 


of court-fees paid in this Court. Costs 
in this Court, and’ in the lower Appellate 
Court will:be-costs in the-cause. 

N. ' Appeal allowed. 





OUDH CHIEF COURT `" 

Criminal Revision Application No. 136 

of 1933 

January 1], 1934 
Nanavorry, J. 
NAWAB RAZA AND OTHERS—ACCESED- 
ÅPPLICANTS 

VETSUS 

EMPEROR—CouPLAINANT— OPEOSITE 


< PARTY 

Penal Code (Act XLV of 180, s 147~—Hire- 
purchase of lorry— Default in payment of instalment 
by purchaser— Seller having legal right to possession 
through Court— Agents of seller using force to recover 
possesston—Servants of purchaser in peaceful posses- 
sion— Altercation — Injury to agents— Servants, af 
entitled to resist. i 
A person purchased a lorry and paid part of the 
price immediately snd agreed to pay the balance in 
instalments He committed default in payment of 
instalment, Under the agreement the seller company 
was entitled to recover possession of the lorry, While 
the servants of the purchaser were in peaceful pos- 
session of the lorry, the agents of the company tried 
to recover possession by uee of force. The servants 
resisted them and when one of the agents picked up the 
handle of the bus to start it, it provoked the servants 
and in the course of the altercation that ensued 

the agents of the company received some injuries: 
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` Held, that though the company had a legal right 
to recover possession through the Civil Court, they 
had no right to recover possession of the lorry: by 
ths use of force ; that the servants of the purchaser 
did not form an unlawful assembly and that 
they were legally justified in resisting the 
attempt of the agents of the company to recover 
forcible possession of the lorry. Sarabdaon Singh v. 
Emperor (1), Empercr v, Bandu Singh (2)and Jassu 
Ram Marwari v..Emperor (3), relied on. 


Cr. R. A. for revision from an order of 
the Sessions Judge, Lucknow, dated Novem- 
ber 21, 1933. 

Mr. Matinuddin, for the Applicants. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—This is an an application © 
for revision of an order of the learned 
Sessions Judge of Lucknow dismissing 
the appeal of the applicants and uphold- 
ing the convictions and sentences passed 
upon them for an offence under s. 147, 
Indian Penal Code. The facts out of 
which this application arises are briefly 
as follows:—One Hashmat Ali took a motor 
bus on the hire-purchase system from the 
Commercial Credit Corporation Ltd. in 
September, 1932. He paid Rs. 1927 at 
once and agreed to pay the balance due 
in 15 monthly instalments of Rs. 212. 
For the first three months the instalments 
were paid regularly but in the next two 
months Hashmat Ali made default. The 
applicants Nawab Raza and Hikmat 
Ullah are motor bus drivers and Misri 
Lal is a cleaner and all of them are in 
ihe seivice of Hashmat Ali. On February 
18, 1933, one Mr. Merhotra, an official of 
the Commercial Credit Corporation Ltd. 
who describes himself asa “seizing agent”, 
went to serve a notice on Hashmat Ali 
lerminating the agreement. He was told 
that if he came again he would be 
crushed to death under the wheels of the 
bus and he was driven away with threats 
and abure. On February 2], 1933, Mr. 
Livingstone, a director of the Company, 
Mr. Khanna, the manager of the Ccmpany 
and Mr. Merhotra came to recover pos- 
session of the lorry. They saw the lorry 
standing near the City Station with a 
number of passengers in it and ready 
to start for Sitapur. Mr. Livingstone 
tried to take formal possession of the 
bus. An altercation ensued between him 
and his companions on ths one side and 
the applicants on the other, whereupon 
Mr. Livingstone picked up the handle of 
the bus to start it and also seized the 
key on the switchboard. This provoked 
the applicants and they used force to - 
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remove Mr. Livingstone, Mr. Khanna and 
Mr. Merhotra from the bus. Mr. Merhotra 
was thrown on the ground and beaten 
ani he was found to have six injuries 
on his person all of which were held to 
have been probably caused by a blunt 
weapon. Mr. Livingstone was also struck 
on the left thumb and was knocked down 
from the bus. Mr. Khanna rushed away 
from the scene and ran to the nearest 
Police station for help, but in the meantime 
the applicants ,drove away in their lorry. 
Upon these facts, which are now not 
disputed before me, the. applicants have 
been convicted of an offence under s. 147, 
Indian Penal Code. 

The sole point of law argued before 
me in this application for revision is that 
the agents of the Commercial Credit 
Corporation Ltd. were not legally justified 
in using force to take possession of the 
motor lorry hired by the Company to 
Hashmat Ali whose servants the applicants 
are. Paragraph (5) of the agreement 
entered into by Hashmat Ali andthe Com- 
mercial Credit Corporation Ltd. runs as 
follows :— 

“The owners (the Commercial Credit 
Corporation Ltd.) may terminate with or 
without notice the contract of hire and 
forthwith re-take and recover possession 
of the vehicle :— 

a. If any monthly hire or part thereof 

is in arrear and left unpaid for 
a period of 7 days after the date 
fixed for its payment for any 
reason whatsoever, and particularly 
notwithstanding any claim which 
ihe hirer may have in respect of 
the policy of insurance hereinafler 


mentioned. 
b, If the hirer commits or suffers any 
breach of the conditions and 


obligations herein stipulated to 

be observed and performed by 

him.” l 
There are two ‘other clauses in this 
para. 5 of the agreement which, however, 
are not necessary for the purposes of this 
case. 

There is no doubt that Hashmat Ali 
made default in the payment of the 
monthly instalments due from him. The 
sole point for determination is whether, 
under the terms of this agreement, the 
Commercial Gredit Corporation Ltd. had 
any legal authority to seize by force the 
motor lorry which was in the possession 
of the servants of Hashmat Ali, the hirer 
of the lorry. The learned Sessions Judge 
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has answered this question in the affirma- 
tive, and has held that, in his opinion, 
the complainants were within their rights 
in seizing thé lorry and attempting to 
take it by force from the possession of 
the applicants, and that the applicants 
were not justified in lawin opposing such 
seizure. In my opinion para. 9 of the 
agreement does not legally justify the use 
of force by the Company in recovering 
possession of the lorry hired hy them to 
Hashmat Ali whose servants were in 
peaceful possession of it until the agents 
of the Company tried to dispossess them 
forcibly. In Sarabdaon Singh v. Emperor 
(1), it was held by Mr. Justice Lindsay 
that where certain persons were merely 
acting in maintenance of an existing 
peaceful possession, no matter whether the 
possession was with or without title, they 
could not be said to have been enforcing 
any right or supposed right and therefore, 
could not be held to form an unlawful 
assembly within the meaning of s. 14], 
cl. (4) of the Indian Penal -Code. The 
facts of the present case are on all fours 
with those of the ruling cited -above.. Here 
too the servants of Hashmat Ali 


were | 


in peaceful possession of.the-lorry. They #457 


were not trying to enforce~ atiy’ right: op? 
supposed right but, on the-'other hand, “5 


frw 
`p 
Fd 


it was the agents of the “Gommercial 
Credit Corporation Ltd, who Were trying 
by. force to take possession of the motor 
lorry. “They had a legal right to recover 
possession of the bus through the Civil 
Court but they had no legal right to 
secure possession of the motor lorry by 
the use of force. In Emperor v. Bandu 
Singh ‘2), it was held by a Bench of the 
Patna High Court that if the true owner 
acquiesced or acted otherwise so that legal 
possession vested in the trespasser, then 
he, the true owner, must resort to the 
Civil Court and bring a suit either under 
s. 9 of the Specific Relief Act or in eject- 
ment orin trespass for damages. In the 
present case, although the Commercial 
Credit Corporation Ltd. were the true 
owners of the motor lorry, they had legally 
vested possession of the lorry in the hirer 
Hashmat Ali, and they could not recover 
possession from the hirer on a breach of 
the conditions of the agreement entered 
into between them except through the 
Civil Court. In Jassu Ram Marwari v. 

is Ind. Oas,184; 170 O 21; 15 Or. Ld 239; 
1 O L J 527. 

(2) 106 Ind, Oas. 691; 6 Pat. 794 at p. 799; 29 
eo J99; A TR1928 Pat.1245 9 A I Or,R 


9 
. 
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Emperor (3), it was held that the fact 
that a person had title to a plot of land 
did not give him the right to eject 
forcibly a trespasser in peaceful posses- 
sion of the same and that his remedy 
was to eject him by civil process, and 
that the right of private defence of prop- 
erty does not cover a case of taking or 
re-taking possession by means of criminal 
force or show of criminal force. 

It seems to me that in the present case 
the agents of the Commercial Credit 
Qorporation Ltd. put themselves entirely 
in the wrong when they tried to take 
forcible possession of the lorry which had 
been hired by them to Hashmat Ali whose 
servants were in peaceful possession of 
it. Their remedy lay in filing a suit for 
recovery of possession of the lorry as well 
as for damages from Hashmat Ali. In 
my opinion the applicants, as the servants 
of Hashmat Ali, were legally justified in 
resisting the attempt of the agents of the 
Commercial Credit Corporation Ltd. to 
recover forcible possession of the motor 
lorry. In this view of the matter their 
conviction cannot be legally sustained. 
I accordingly allow this application for 
revision, set aside the convictions and 
sentences passed upon the applicants and 
direct that the fines, if paid, be refunded 
to them. l 

As regards the possession of the lorry 
in quesiion, the learned Counsel for the 
applicants has not argued that point and 
in the circumstances of this case I do not 
think it proper to pass any order about 
it. 

Application allowed. 


N. 
(3) 74 Ind. Cas. 73; 24 Or. LI 715; 2 Pat. L R13 
Cr; AI R1924 Pat. 143. 


MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. 6459 
of 1931, 5135 of 1930, 2310 of 1931 and 270: 
of 1932 
September 16, 1932 
RAMESAM AND PAkKENSAM 
WALSH, Jd. 

Sri Sri Sm RATHNAMALA 
PATTAMAHADE(\T, ZAMINDARINI or 
MANDASA—PESITIONER 
VETSUS 
Tos RYOTS or Tag MANDASA 


ZAMINDARI RESPONDENT 
Gertiorari—Madras Estates Land Act 1 of 1908), 
Chap. XI,ss 171,, 173 (8) td), 1:2, 168 to 171— 
Proceedings of the’ Board of Revenue under Chap. 
XI— Jurisdiction of High Court to issue writ of 
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certiorari in respect of the proceedings—Irregularity of 
procedure—Substantial injury—Pannai lands—Ques- 
tion of some lands included in Record of Rights being 
pannai lands—Omission to enquire into the question 
—Whether a ground for issuing the writ—Setilement 
of rent under ss. 16E to 171—Civil suit under s. 173 
(3) (d)—Maintatnability of —Direct the revision,’ in 
as. 112—Meaning of. 

Where the case is a proper one for issuing a 
writ, the High Court can issus a writ of certiorari 
in respect of proceedings of the Board of Revenue 
under Chap. XI, Madras Estates Land Act |p, 
792, col. 2.) 

Where the Board of Revenue, after dismissing 
an appeal under s, J71, Estates Land Act, tonk up 
the matter unders, 172 and passed an order re- 
ducing the rate of rent by three annas in the rupee 
throughout : 

Held, that although the procedure was irregular 
in that the Board of Kevenue had no power under 
s. 172 to revise the record itself and could only 
Bend it to the Revenue Officer for revision, yet as 
no substantial injury could result from the irregu- 
larity in the procedure, no writ of certiorari ought 
to be issued: [p. 101, coL] 

Held, also, that assuming the power of the Board 
is only to order the revision, they will order it 
along certain lines. The Settlement Officer will 
have no chuice except to follow these directions laid 
down by the Board of Revenue. Oonssquently, for 
all practical purposes, the record will be made in 
accordance with the directions of the Board of 
Revenue, Therefore, the difference between revis- 
ing the record itselfand ordering its revision is 
largely formal. (p 710, cal. 2.) 

Ail pannai lands are excluded from the Madras 
Estatea Laud Act and no Record of Rights under 


Chap, XI, can be made with regard toth2m. Con- 


sequently when a  qusetion arises as to whether 
certain lands are pannai landsor not, the Board 
of Revenue must adjudicate on it and if the lands 
are found to be panna:, they should be excluded 
from the Record of Rights. When the question is not 
enquired into, there isa failure of jurisdiction 
vested under Chap Xland in such a ease, the issue 
$ a writ of certiorari is justified. |p 705, col. 
I. 

Per Ramesam, J —The phrase “ direct the revi- 
sion “ In s, 172 cannct enable the Board to proceed 
to revise the record itself but can only mean that 
it should direct the revision by some other officer. 
The ‘some other officer, ” revision by whom is to 
be directed, can ooly te the Reveaue Officer who 
made the original settlement. It cannot mean the 
confirming authority under s. 170, or the superior 
Revenue authority which hears appeals relating to 
objections made under s. 169. [p 704, col. 1.) 

Per Pakenham Walsh, J—The Board of Revenue 
does not exceed its jurisdiction when it revises the 
Record of Rights itself instead ofsending back the 
Record of Rights for revision by the Revenue Officer, 
[p. 710, cols, 1 & 2.] 

A suit cannot be brought in the Qivil Court 
under s, 173 (3),d) onthe ground thatthe rent 
settled by the Revenue Officer under s. 168 or the 
ie under s.171, ig not correct. [p. 710, col. 


O. M. P. No. 6459 of 1931, praying for 
issue of a writ of certiorari and to call upon 
the Board of Revenue to submit the records 


Telating tothe preliminary order of the 


Board of Revenue, dated October 27, 1925, 
and: final order of the Board, dated Decem- 
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ber 17, 1995, revising under s. 172 of 
the Madras Estates Land Act, the settle- 
ment of rent made by the Special Revenue 
Officer, Ganjam District, on August 
18, 1923 and to quash the said proceedings 
of the Board of Revenue. 

C. M. P. No. 5155 of 1930, praying for 
issue of a writ of certiorari and to call 
upon the Board of Revenue, Land Revenue 
and Settlement, to submit the records in 
Miscellaneous No. 1801, dated June 19, 1930, 
in Appeals Nos. 2 and 3 of 1928 and 
ll to 13 of 1929 and to quash the pro- 
ceedings as having been passed without 
jurisdiction. 

C. M. P. No. 2310 of 1931, praying for 
issue of a writ of certiorari and to call 
upon the Board of Revenue, Land Revenue 
and Settlement to submit the records in 
Resolution Miscellaneous No. 1801 dated 
June 19, 1930, and to quash the proceed- 
ings as having been passed without juris- 
diction. - 

C. M. P. No. 2374 of 1932, praying for issue 
of a writ of certiorari and to call uponthe 
Board of Revenue, Madrus, to submit the 
records in Appeal No. 1 of 1929, on its 
file and to quash the proceedings of the 
Board of Revenue in Resolution Miscellan- 
eous No. 1801 of 1930, dated June 19, 
1930, as having been passed without 
jurisdiction. l 

Messrs. S. Varadachariar and K. 8. 
Champakesı Ayyangar, for the Petitioner 
in ©. M. P. No. 6159 of 1931. 

The Government Pleader (Mr. P. 
Venkataramana Rao), for the Board of 
Revenue, Land Revenue and Settlement, in 
C. M. P. No. 6459 of 1931. 

Mr. S. Varadachariar, for Mr. A. 
Swaminatha Ayyar, for the Petitioner ia 
C. M. P. No. 5155 of 1930. 

The Government Pleader, (Vr. P. Ven- 
kataramana Rao), for the Respondent and 
Messrs. K. S. Krishnaswami Ayyangar, K. 
S. Champakesa Ayyangar and Watrap S. 
Subramania Ayyar, for the other Res- 
pondents, in ©. M. P. No. 5155 of 1930. 

Messrs. K. Rajah Ayyar and V. Rama- 
swami Ayyar, for the Petitioners in CO. M. 
P. No. 2310 0f 1931. 

Mr. A. Swaminatha Ayyar for the first 
Respondent and the Government Pleader 
(Mr. P. Venkataramana Rao), for the second 
Respondent in O. M. P. No. 2310 of 1931. 

Mr. Watrap S. Subramania Ayyar, for 
the Petitioners in ©. M. P. No. 2074 of 
1932. 

Mr. A. Swaminatha Ayyar, for the first 
Respondent and the Government Pleader 
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(Mr. P. Venkataramana‘Rao), for the second 
Respondent in O. M. P. No. 2074 of 1932. 
Ramesam, J.—These are - two ap- 
plications for the issue of writs of 
certiorari in respect of certain proceed- 
ings of the Board of Revenue under Chap. 
XI of the Madras Estates Land Act. In 
0. M. P. No. 6459, the petitioner is the 
Famindarini of Mandasa in the Ganjam 
District. In C. M. P. No. 5155 the peti- 
tioner is the Zamindar of Seitur in the 
Ramnad District. Connected with the 
latter petition are O. M. Ps. Nos. 2310 of 
1931 and 2074 of 1932 in which the 
petitioners are different sets of tenants in 
the Zamindari of Seitur. In all the peti- 
tions the first important point that arises 
for decision is whether a writ can be 
issued in respect of proceedings passed by 
the Board of Revenue under Chap. Al 
of the Madras Estates Land Act. 
The Zamindarini of Mandasa h2d pre- 
viously filed ©. R. P. No. 192 of, 1926 
to the High Court in connection with the 
same matter. At the time when the re- 
vision petition was filed, that is, on De- 
cember 17, 1925, there was a decision of 
Devadoss and Waller, JJ., which held in 
Valluri Narasimha Ro v. Ryots of Peda- 
mamidipalli (1) that a revision petition 
lies under s. 115, Civil Procedure Code, 
against a proceeding of the Board of Re- 
venue under Chap. XI of the Act. The 
remedy by way of revision being open to 
the present petitioner according to the 
then existing decision, he could not then ap- 
ply for a writ of certiorari. While ©. R. 
P. No. 192 of 19.6 was pending in the 
High Court, a Full Bench of this Court 
consisting of Phillips, Odgers and Venka- 
tasubba Rao, JJ., held in ©. R. P. 
No. 1027 of 1924 on April 12, 1928, that no 
such revision lay. But that decision, Raghu- 
nadha Patro v. Govinda Patro (2), had not 
been reported in the authorised series and 
C.R. P. No. 192 came on for hearing be- 
fore Wallace and Thiruvenkatachariar, JJ. 
They doubted the correctness of the decision 
in Raghunadha Patrov. Govinda Patro (2) 
and referred the matter toa larger Full 
Bench. < ivil Revision Petition No. 192 then 
came on for disposal before a Full Bench 
of five Judges, Rajah of Mandasa v.' Ja- 
gannayakalu (3) and it was held by the 
(1) 94 Ind, Cas, 164; 49 M 499; 23 L W320; AI 
R 19:6 Mad. 480; (1926) M WN 131 
(2) 114 Ind. Oas. 161; 55 M L J 79%; AIR 1928 
Mad. 1032. 


(3) 140 Ind Cas. 331; 55 M 883; 63 MUT 450; 
36 L W 292; (1932) M W N 350; A I R1932, Mad. 


- 612, Ind. Rul. (1932) Mad. 859. 
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majority that no such revision petition lay 
against proceedings of the Board of Re- 
venue under Chap. Al. The very next 
day the Zamindarini of Manddsa filed the 
present application fora writ of certiorari. 
In these circumstances Ido not think the 


application ought to be refused on the. 


ground of delay if it ought to be grant- 
ed otherwise. 

It bas been strenuously argued by the 
respondents in these petitions that the 
Board of Revenue in carrying out the 
provisions of Chap. XI of the Estates 
Land Act is an executive authority and 
does not act judicially and therefore no 
writ can be issued against them. Strong 
reliance was placed upon the judgment of 
Reilly, J., in Raja of Mandasa v. Jagan- 
nayakalu (3) with which my Lord the 
Chief Justice and myself concurred. The 
conclusion of Reilly, J., is expressed thus: 

“My conclusion therefore is that the Revenue 
Officer when making a settlement of rents under 
Chap. XI of the Act ts not a Civil Court. From 
this it follows .... that the Board of Revenue when 
directing the revision7of his proceedings under s. 172 


is also not a Civil Court, and therefore that this 
Court cannot reviss....,.... N 


In the course of the judgment giving rea- 
sons for this conclusion the learned Judge 
was considering only the questicn whether 
tbe Revenue Board was a Civil Court and 
not the question whether the Board was 
such an authority to which a writ of cer- 
tiorari could be issued. Whatever descrip- 
tion the learned Judge applied to the Board 
of Revenue, and undoubtedly at 
some places he described it as an executive 
authority, it was always in contrast toa 
Civil Court, In para. 4 he stated 
that the proper way to approach the ques- 
tion was to ascertain whether the legislature 
intended the Revenue Officer to discharge 
those functions as an executive officer or 
as a Court. At the end of para. 5, he 
expresses the conclusion thatup tos. 167 
the Revenue Officer was acting as an ex- 
ecutive officer. Then taking up ss. 168 to 
171 he stated the contention for the peti- 
tioner that he then becomes a Civil Court. 
In para. 6 he refers to Nilmoni Singh Deo 
v. Taranath Mukerjee (4) for the character- 
isticsof a Civil Court and windsit up by 
saying: 

“We are certainly not in the sphere of ordinary 


civil rights which can be pursued in the absence of 
special legislation in a Civil Court” 


In para..8 he observes that the land- 
holder or ryot is often asking for some- 
thing which no Civil Court could give. In 


(4) 9 O 295: 9 IA 174; 4 Sar. 332; 12 O LR 36) 
6 Ind. Jur. 547; 5 Shome L R 130 (P 0). 


. 
? 
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para. 9 he says: 

“Here we are far removed from any possible con- 
ception ofa Oivil Court.” 

In para. 10, after describing the 
procedure prescribed for effecting allera- 
tions of the record, the learned Judge puts 
the question, “Was ever a Civil Court so 
treated by the Executive Government?” 
In para. Il he says that the reliefs include 
reliefs which no Civil Court could grant. 
Then he says that the procedure prescrib- 
ed would be nothing less than scandalous 
in a Civil Court and 

“on the other hand, ifthe work of the Settlement, 
Officer is done as an executive officer, there is noth- 
ing really surprising or unnatural or unreasonable 
in the procedure.’ 

In para. 13 he observes that 
“to proceed from that assumption to the conclusion 
that the Legislature intended to create a travesty of 
a Oivil Court with jurisdiction and procedure, not 
only unlike those of any Civil Court ever heard of, 
but foreign to the very conception of Civil Court, 
is .. . ...unjuetifiable.”’ 

I think I have given sufficient number 
of quotations from the learned Judge's 
judgment for showing that he was trying 
to establish that the Revenue Officer and 
the Board of Revenue are not Civil Courts 
and in one or two places he also certainly 
observed that the Revenue Officer was an 
executive officer. 

There are other quotations which I might 
extract for the same purpose, but I think 
these are enough. It is sought to infer 
from these extracs that the Board of 
Revenue is not such an authority as would 
justify the issue of a writ of certiorari. | 
have concurred with the judgment of Reilly, 
J.,and I have no desire to recede from 
the position I have laken in that judgment. 
But to attribute to mea decision that a 
writ of certiorari cannot be issued to the 
Board of Revenue acting under Chap. Al, 
would be to attribute to me what I had 
not inmy mind at all. Anantakrishna 
Avyar, J., expressly touched upon this 
matter and made the following remarks: 

“Decisions relating to writ of certiorari are not of 
any direct use here. Iam not here concerned with 
the question whethera writ of coritorart would lie 
only against proceedings of a Court of Justice. It 
would seem that the category of bodies against which 
a wrifof certiorari can be issued is wider than that 
of Courts of Justice.” 

He then refers to the judgment in Rex 
v. Electricity Commissioners (5). It seems 
to methak the fallacy in the argument 
which seeks to infer from Reilly, J's 
judgment that the Board of Revenueis 
not such a tribunal as to justify the issue 

(5) (1924) 1 KB 171; f3 LJK B 390; 1:06 T 
1645 39 TL R 715,63 S J 188; #l LJ R 
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ofa writ of certiorari consists in the 
assumption that an executive body could 
never discharge a judicial function and an 
executive act may not also partake of a 
judicial character. Now, coming to Chap. XI, 
up to s. 167, it may be that the func- 
tions are purely executive. But, when 
we come to s. 168, it deals with the set- 
tlement of a fair and equitable rent; 
and an executive act of settlement may also 
be said to partake of a judicial character. 
One has only tolook at cl. (2), which 
speaks of determining the rates of rent and 
to cl. (4), which refers to the duty of 
the Revenue Officer to satisfy himself that 
the amount of rent even when agreed upon 
between the landlord and tenant is fair 
and equitable. Section 169 (2) refers toany 
party aggrieved and provides that entries 
shall not be revised until reasonable notice 
is given tothe parties concerned to appear 
and be heard inthe natter. Section 170 
(2) also provides that no entry shall be 
amended, or omission supplied, until 
reasonable rotice hes been given to the 
parties concerned to appear and be heard in 
the matters. In my opinion, though the 
main purpcse of the functions of the Re- 
venue Officer isto carry. out an execulive 
act, namely, the preparation cf the Record 
of Rights including settlement of rent, parts 
of them, undoubtedly, are of a judicial 
character so asto make those functions 
acts of a tribunal. The determination of 
those portions of the record in a judicial 
manner is ancillary and necessary for the 
main executive work of preparing the 
Record of Kights including settlement of 
rents. The conception of an executive 
officer occasionally having to discharge 
duties of a judicial nature in the course 
of carrying out his executive functions is 
not new and occurs very frequently in 
Indian enactments. A Registrar has got to 
register documents. This is generally a 
mechanical act. It ispurely an executive 
function; but, where the genuineness of 
a will presented to him for registration is 
contested, he has got to examine ihe 
witnesses for both the parties and decide 


the question of genuineness and 
then proceed to register or refuse 
to register it as the case may be. Here 


though the final act is an executive act, for 
the purpose of the final act, he has to dis- 
charge a judicial function and yet it is 
held that a Registrar of documents is not 
a Court. An Inam Commissioner enfran- 
chising inams is in general carrying out 
executive functions; but a question ‘as to 
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the ownership of a certain inam or in 
whose name it should be enfranchised may 
arise, and in deciding the actual owner- 
ship he may have to discharge a judicial 
function, though the decision will again 
result in an executive act, namely, enfran- 
chisement. It unnecessary to give further 
examples in view of the English cases 
to which I shall presently refer and 
which seem to be conclusive on the 
matter, 

In kex v. Woodhouse (6), the question 
was discussed by the Court‘of Appeal. There 
the question arose under the Licensing Act 
of 1904. It seems tome that the work of 
issuing licences to alehouses is less judicial 
than deciding a rate of rent between land- 
Jord and tenant. At p.512* Vaughan Wil- 
hams, L. J., referring to an earlier case 
decided by Buller, J., says: 

‘The reporter seems by his note to doubt whether 
the decision in that case went beyond deciding that 
a certiorari would not lie to return a ministerial act” 

He then observed: 

“Task myself, therefore, the question whether 
the licensing justices in granting or refusing a licence 
do a judicial act In my opinion the grant or refusal 
of such a licence isa judicial act, and the judgment 
of Lord Halsbury in Sharp v. Wakefield (7) secms to 
bean authority for this view for he Says ........ that 
an extensive power is confided to the justices in 
their capacity as justices to be exercised judicially, 
and discretion means, when it is said that something 
isto be done within the discretion of the authorities 


that that something was tobs done according to the 
rules of reason and justice.” 

Atp. 013* he then observed : 

. “It is impossible to read under the title certiorari 
in Burns Justice of the Peace the list of the cases in 
which a writ of certiorari has been granted and the 
grounds for granting it without seeing that in a prac- 
tice certiorari has issued in cases in which it is im- 
possible to say that there was a Oourt and a List," 

Provided that the Board of Revenue is 
required todo something under Chap. XI 
of the Madras Estates Land Act according 
to the rules of reason and justice, the 
mere fact that it is nota Court does not 
matter. At p. o94# Fletcher Moulton, L. J., 
discusses the question. He says: 

“It is frequently spoken of as being applicable only 
to ‘Judicial acts’ but the cases by which this limita- 
tion is supposed to be established show that the 
pbrase ‘judicial act’ must be taken in a very wide 
sense including many acts that would not ordinarily 
be termed ‘jucicial ”- : 

He then proceeds to give examples. One 
is the case of poor rates to be settled by 
the Poor Law Commissioners. Another is the 
case of appointment of constables by Jus- 
tices. He then says : 

“The procedure of certiorari applies in many cases 

(6) (1906) 2- KB 501; 75 LIK B 149; 99 L T 
367; 70 J P 485; 22 T LR 603, 

(7) (1891) A © 173; COL IMO 73; 64 LT 180;. 
39 WR 551; 55 J P 197. ; ik; 


~ *Pages_of (1906) 2 E. B,—[Ed.] 
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in which the body whose acts are criticised would 
not ordinarily becalled a Court nor would its acts 
be ordinarily termed ‘judicial acts.” The true view 
of the limitation would seemto be that the term 
‘judicial act’ is used in contrast with ‘purely minis- 
terial acts.” 


Can a settlement of rent belween landlord 
-and tenant be said to beja purely ministerial 
act? If a licence can beirefused for no ground, 
it would be a ministerial act: butifitcan 
be refused only on certain proper grounds, 
it becomes a judicial act in a wider sense 
of the term, The act of settling rent is an 
a foritori case. In Board of Education v. 
Rice (8) the question came up before the 
House of Lords. The question arose in res- 
pect of a decision of the Board of Educa- 
tion, a body which must be described as 
far less judicial than the Board of Revenue 
in determining ihe rates of rent. Lord 
Loreburn at p. 1&2*, observed that the 
Board of Education are not bound to treat 
their enquiry 

“as though it were atrial; they have no power to 
administer an oath and need not examine witnesses; 
they can obtain information in any way they think 
best always giving a fair opportunity to those who are 


parties inthe coutroversy for correcting or contra. 
dieting any relevant statement prejudicial to their 
view.” 

It is true that Reilly, J., in the Full 

Bench judgment observed that the Revenue 
Officer may act upon his own experience. 
But the mere fact that such information 
canbe used cannot make the act less a 
judicial act after these observations of Lord 
Loreburn. Lord Loreburn then says: 
: “But ifthe Court is satisfied that the Bcard have 
not acted judicially in the way I have described... 
arena then there is aremedy by mandamus and cer 
tiorar?.” _ 

In Rex v. Electricity Commissioners (5) the 
decision quoted by Anantakrishna Ayyar, J., 
in the Full Bench judgment, Atkin, L. J. 
discusses the matter at p., 204*. At p. 205* he 
pays: 

“But the operation of the writs has extended to con- 
trol the proceedinge of bodies which do not claim 
. to be, and would not be recognised as Courts of 
Justice. Wherever any body of persons having legal 
authority to determine questions affecting the rights 
of subjects, and having the duty to act judicially act 
in excess oftheir legal authority, they are subject to 
thé controlling jurisdiction of the King’s Bench 
Division exercised in these writs ” 

Can it be said that the Board of Revenue 
is not a body of persons having legal autho- 
rity to determine ‘ questions affecting the 
rights of subjects"? Is not determination of 
rent a matter affecting the rights of subjects? 


(8) (1911) A C 179; SLI K B79; 1041 T 
689; 75 J P 393; 9 LGR 652; 558 J 440; 27 T L 
R 378. 

*Page of (19115 A. O,—[Fd] - 

{Pages of (1924) 1 K, B—[#d.] 
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Atkin, L. J., then gives examples 
The first is fixing a rate for th 
repair of a county bridge and the case o 
Poor Law Commissioners prescribing th 
constitution of a Board of guardians in 

parish. He also refers to Board of Educa 
tion y. Rice (8), the case ofthe Board o 












Act. The actual case before him was 
case relating tothe duties of Electricit 
Commissioners. Here again I may observ 
that it isa body far less judicial tha 
the Board of Revenue in determining the 
question of rent. In Frome United 
Breueriesv. Bath County Borough Justice 
(9), Lord Atkinson quotesfrom the oft-quot 
ed judgment of May, ©. J., in the Irish 
case of Reg v. Dublin Corporation (10). 
There the corporation made illegal pay- 
ments and then imposed a borough rate to 
make up the deficiency. It was held that 
a writ of certiorari will lie. May, O. J. 
ovserved.— 

"Itis established that the writ of{certiorarz does not 
lie to remove an order merely minuicterial euch as 
a warrant but it lies to remove and adjudicate upon 
the validity ofacts judicial. In this connecticn 
the term ‘judicial’ does not necessarily mian acts 
of a judge or legal tribunal sitting for the 
determination of matters oflaw but for the purpose 
ofthis question, ajudicialact seems to be an act 
done by competent authority. upon coneideraticn 
of facts and circumstances andtimposing liability or 
affecting the rights of others.” 

Here I pause and observe that certainly 
the Board of Revenue in settling the rent 
is doing an act with competent authority 
upon consideration offacts and circums- 
tances and imposing liability or affecting 
the rights of others. This definition of May, 
C. J., was approved by Palles, C. B., in two 
subsequent cases and Lord Atkinson 
quotes the opinion of May,C. J., with 
approval. The actual case before him was 
a licensing case in respect of breweries 
and Lord Atkinson says that the case before 
him resembled the case in keg v. London 
County Council (11) where there was a ques- 
tion of licence for music and dancing. The 
casein Rex v. Minister of Health (12) 
related to awrit of prohibition to the 
Minister of Health. Lord Hewart, C, J., 
quotes with approval ihe judgment in 
Rex v Electricity (5) where it was pointed 
out that both the writs are on the same 
footing: The case in Shell Co. of Australia 


(9) (1926) AG 586 at p. 602; 95 LJ K B730; 
135 L T482; 90 JP 121; 24LG R 261; 42TL R 
571. 

(10) (1878) 2 L R Ir. 371. 

(11) (1892) 1 QB 190; 61 LJ M O 75; 66 L T 168; 
40 W R285; 56 J P8. 

(12) (1929) 1 K B 219, 
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v. Federal Commissioner of Taxation (13) 
is a case from Australia. It was very much 
relied on before the Tul Bench and 
Anantakrishna Ayyar, J., has dealt with 
itin his judgment. At page 296* Lord 
Sankey observed: — 

“The authoritiss areclear to show that there are 
tribunals with many of the trappings of a Court 


which nevertheless are not Courts inthe strict sense 
of exercising judicial power.” 


Within the meaning of this observation 
we can certainly say that the Board of 
Revenue is not a Court but can we say that 
itis not even a tribunal? At page 297* the 
"Lord Chancellor enumerates some negative 
propositions. He says.— ; < 

(4) A tribunal is not necessarily a Court in this 
strict sense because itgivesa final decision. (it) 
Nor becauseit hears witnesses on oath. (717) Nor 
because two or more contending parties appear be- 
fore it between whom it has to decide. (tv) Nor because 
it gives devisions which affect the rights of sujects. 
(v) nor because there is an appeal to a Court. ivi) Nor 
because itisa body to whicha matter is referred by 
another body ` 

He then refers to Rex v. Electricity Com- 
missioners(d). The reference shows that these 
negative propositions were stated for the 
purpose of showing that the tribunal which 
he was discussing, namely, the Board of 
Review, wes not a Court in the strict sense of 
the term. By quoting these negative proposi- 
tions, it wasnot meant to say that they 
were not a tribunal in any sense of the 
term. In that particular case it was contend- 
ed that the constition of the Board cf 
Review was such asto contravenes, 71 of 
the Constitution of Australia which applied 
to Courts in the strictest sense so called 
andit was held that the Board of Review 
was not a Court ands.71 of the constitu- 
tion was not contravened. But all this 
does not involve any decision that the 
Board of Review is not even a iribunal and 
I do notsee how this case can be relied 
on by anybody for the purpose of showing 
that the Board of Review is not a tribuna] 
in a loose sense. The observations 
‘at page 298* are still more pertinent.— 

“Anadministrative tribunal may act judically but 
still remain an administrative tribunal as{distinguish- 
ed from a Court strictly so called.” 

The Revenue Officer and the Board of 
Revenue may remain purely administrative 
authorities but still they are administra- 
tive tribunals and may have to act judicial- 
ly in at least some portions of their work. 
The next sentence also shows the same 
thing:— 

“Their Lordships find 
(13) (1931) AO 275; 100 LJP O 55; 144 LT 
21; 47TLRU5. 
* Pages of (1931) A, O,—|Hd.| 
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with Isacs, J., where he says, ‘Theré até many func- 
tions which are either inconsistent with strict 
judicial action... or are consistent with either strict 
judicial or executive action `” 

Lower down they observe:— 

“They (Board of Review) are another administrative 
tribunal which is reviewing the determination of the 
Commissioner who admittedly is not judicial but 
executive.” 


After the English decisions I have ex- 
amined above, in my opinion it is un- 
necessary to examine the Indian decisions 
on writs of certiorari cited before us, viz, 
Venkata atnam v. Secretary of State for 
India (14), Muniswami Chetty v. Board ` of 
Revenue (lo) and Venkata Narasimha Rao 
v. Municipal Council of Narasaraopet (16). 
There is nothing in any of these decisions 
which is inconsistent with the position I have 
laid down above. Thelearned Government 
Pleader appearing for the Board of Revenue 
relied on the use of the word “non-judicial” 
in Odgers, J's judgment in the Full Bench 
already . mentioned, Raghuneadha 
Patro v. Govinda Patro (2). Odgers, J. 
was nct considering a questionofa writ of 
certiorari; he must have used the word “non- 
judicial” in the sense of not strictly judicial. 
If he meant more, I do not agree with 
him, But I donot think he meant anything 
more than what I havesaid. In my opinion 
therefore, provided the case is a proper case 
for issuing a writ, there is no obection in 
issuing a writ of certiorari in respect of 
proceedings of thesBoard of Revenue under 
Chap, XI of the Estates Land Act. 

Having cometothe conclusion that we 
have got powerto issue a writ, the next 
question that arises is whether the facts of 
the particular cases before us justify the 
issue of such a writ. I first take up the 
case of the Zamindarini of Mandasa. In 
that casethe Board of Revenue, after dis- 
missing an appeal under s 171, took up 
the matter of its own motion onthe sugges- 
tion of His Excellency under s. 172 and 
passed anorder reducing therate of rent 
by three annas in the rupee throughout. 
On the merits of the case we cannot say 
how far this has prejudiced the Zemindarini. 
We must assume at least thatit was done 
by the Board fairly and impartially with 
a view to arrive at what is a fair and 
equitable rate between the landlord and 


14) 128 Ind. Cas. 851; 55 M 979; 32 L 3 
1 1930 Mad 896; 60M LJ 35, WADA 
(15) 135 Ind. Cas. 705; 55 M 137; 34L W 448: AT 
R 1932 Mad. 33; (193]) M WN 798; 61M LJ 479: 
Jnd. Rul. (1932) Mad. 193, ; 
(16) 130 Ind. Cas. 509; 60 ML J260; 331 W 


497; A IR 1931 Mad. 122; (1931) MW N317, 
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tenants. itis just possible inthe case of 
an individual holding thatsuch reduction 
may not be justified; but apart from such 
asuspicion it must betaken until the 
contrary is shown that the result arrived at 
is fair and equitable. Thecomplaint made 
before us by the petitioner is that under 
s. 172, the Board has no power to alterthe 
Record of Rights itself, but if can only direct 
the revision of the Record of ‘Rights or any 
portion of it by the Revenue Officer. 

It seems to me that the phrase “direct 
the revision” cannot enable the Board to 
proceed to'revise the-record itself but can 
only mean that itshould direct the revision 
by some other officer. The “some -other 
officer”, revision by whom is to be directed, 
can only be the Revenue Officer who made 
the original settlement. It cannot mean 
the confirming authority under s. 170, or 
the superior Revenue authority which 
hears appeals relating to objections made 
under s. 169 «which happens to be the 
Board by the rules of the Local Govern- 
ment). Undoubtedly, therefore, I agree 
with the petitioner that there has been an 
irregularity of procedure. But should we 
issue a writ of certiorari merely because of 
an irregularity of procedure without any 
further inequitable consequences appearing 
on the face of theorder? If the Board had 
merely passed an order giving reasons 
for some reduction to the extent of three 
annas in the rupee and then directed the 
revision by the Revenue Officer in the light 
of ihe observations made by the Board, in 
the main, the same result would have been 
arrived at in revision by the Revenue 
Officer. Ceitainly it could not have made 
substantial difference. : Therefore, unless 
we are satisfied that the irregularity led 
to some substantial injury, I do not think 
we ought toissue awrit. It is complain- 
ed that, whereas if it come to the Revenue 
Officer there will be a right of a suit before 
a Civil Court under s. 173 ofthe Act, there 
is no such right of suit to question the 
order made by the Board itself. In the 
first place, this result is not very clear. 
Under s. 173 (3) (d) the only ground relat- 
ing torent inthe Civil Suit is that any 
entry made under cls. (e) and (7) ofs. 165 is 
incorrect. But this entry relates to “rent 
lawfully payable at the time the record is 
being prepared” and how it has been fixed. 
Tt does not look as if a new rate of rent 
fixed by the Revenue Officer unders. 168 
or 169, or the amendment made by ‘the 
confirming authority under s. 170, or by the 
Board, if any, under s. 171, can be 
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questioned before the Civil Court. I do- 
not wish toexpress any final opinion on 
the matter and it must be taken that these 
criticisms are only tentative. Onthe other 
hand it may be said that no purpose can 
be achieved by giving a right of suit 
before a Civil Court to question the rate of 
rent payable at the time the record is 
being prepared and not therate of rent 
fixed as fair and equitable under es. 168 and 
171. This is no doubt a pertinent considera- 
tion and,if this interpretation is corréct, 
undoubtedly the zamindar is deprived of 
such aright of suit by the Board acting. 
itself unders. 172 and not sending it back 
tothe Revenue Officer. But while on the 
one hand I am unable to decide bétween 
the two possible interpretations, I am also 
doubtful whether we should issue a writ 
for the purpose of correcting an irregularity 
of procedure soastoresult in giving the 
zumindara fresh iemedy without being 
satisfied on the merits that sume kind of 
interference on our part is called for. On 
the whole, therefore, L am of opinion that no 
writ ought to be issued in the case of the 
Zamindarini of Mandesa. But, kaving. 
regard to the irregularity of procedure 
adopted by the Board, I would dismiss the 
petition without costs. 

I now come to the case of the Zamindar of 
Seitur. ln this matter the complaint does 
not relate tos. 172 but only tos. 171. 
There was an-appeal under s. 171. On this 


appeal an order; was passed by 
the Board of Revenue (Mr. Cotton) 
laying down certain principles and- 


seuding the case back to the Revenue 
Officer. The Revenue Officer “expressed a 
difficulty in working out the rents in accord- 
ance with the principles enunciated by the 
Board.” Except a statement to that effect 
in the subsequent order of the Board we: 
have no other paper on the record showing 
exactly what he did. However, on his 
expressing the difficulty, the Board (Mr. 
Souter) then proceeded to fix ihe rents on 
the basis of the information available on 
the record. It does not appear that Mr. 
Souter proceeded to fix the rents on the. 


~principles stated by Mr. Cotton. A perusal 


of his order shows that 
matters introduced in his order which, 
were not the subject of the pro- 
ceedings before Mr. Cotton, particularly. 
the matter referred to in para. 3 of Mr. 
Souter’s order relating to illegal cesses, 
cartage and merchants’ profits. Mr. Souter 
did not hear the parties again before 
passing his order and it is possible that some 


there are new 
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injustice might have been done to the 
zamindar in fixing the amount to be de- 
ducted on account of illegal cesses without 
hearing him. Mr. Varadachariar stren- 
uously contended that an appeal ought not 
to be disposed of without hearing the par- 
ties. The language of s. 171 is in very 
strong contrast to that of ss. 169,170 and 
172, and a proviso similar to the provisos in 
these three sections does not appear in 
8.171. Jam unable to agree with the con- 
tention of Mr. Varadachariar that disposal 
of an appeal under s. 171 by the Board 
without hearing the parties is ultra vires 
or bad for illegal exercise of jurisdiction. 
It is true that it is desirable to hear the 
parties when not merely one or two trivial 
points buta question relating to the rate 
of rent in regard to a whole zamindart con- 
sisting of eight villages and the amount of 
cess that ought to be deducted on the 
ground of illegality arises in appeal. But 
merely on this ground I donot think we 
would be justified. in issuing a writ. Per- 
haps the legislature may suitably amend 
s.171 and bring it into a line with the 
other sections. But there is another matter 
in this case which requires our inter- 
ference. Some of the tenants have filed 
a petition for a writ, GC. M. P. 
No. 2074. Their case is that certain lands 
whose extent is 84 acres and 24, cents in 
Kovilur village were granted to them by 
a registered document, dated July 12, 1895, 
on ‘the footing of pannat lands on a per- 
manent favourable’ rate of rent. Under 
s. 185 ofthe Madras Estates Land Act any 
document showing that lands were let out 
by the zamindar as pannai lands ought to 
be considered whenever the question whe- 
thet a landis pannai or ryoti arises. Re- 
gard should be had to such a fact and 
the fact cannot be ignored. The ryots say 
that they spent large sums of money for 
reclaiming the lands. All pannaz lands 
ar excluded from the Estates Land Act 
and no Record of Rights under Chap. XI, 
can be made with regard to them, The 
Revenue Officer who made the Record of 
Rights took them into consideration. He 
however made a note that the rent was 
fixed by agreement between the zamindar 
and tenants and he fixed a rate which is 
practically the same as the rate fixed in 
Ex. A. Notices were issued to the tenants, 
but they did not appear to object as they 
were satisfied with the rate of rent fixed 
by the Revenue Officer and the mere name 
of the lands, whether ryott or pannai, did 
pot matter to them. But in the revised 
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rolls published under s. 169 these lands were 
shown at an enhanced rate of rent. The 
ryots appealed to the Board of Revenue 
under s. 171 and Mr. Cotton in his first 
order observed : 

“all reference to pannai lands which may be given 
out for cultivation at the proprietors discretion 
should be definitely excluded from the setslement 
record.” 

He intended that the Revenue Officer to 
whom the matter went back should enquire 
into the question of pannat lands and if 
any lands are found to be pannaz lands he 
should excludethem from the record. But, 
as I have already mentioned, the Revenue 


- Officer did not act upon Mr. Cotton's order, 


and Mr. Souter’s order makes no reference 
to pannai lands at all. It is conceded by 
all the parties in this case that if the lands 
are pannai they ought to be excluded. It 
is contended by the zamzndar and the other 
tenants that hereafter it -may be 
showa by the petitioners in ©. M. 
P. No. 2074, that the lands are really 
pannai and if so the Record of Rights as 
finally made by the Board would not apply 
to them. But surely this is highly irregu- 
lar. The very object of Chap. XI of the 
Act is to settle and make definite the rights 
of parties and we cannot haveentries in 
such a record which are contingent in their 
operation, that is, which will have one 
effect if the entries are found in one way 
hereafter-and another effect if the facts.are 
found in another way. Such an entry is 
most undesirable in a Record of Rights. If 
the question arose as to whether certain 
lands are pannai,the fact must be found 
whether they are soor not and if they are 
found to be pannari they ought to be ex: 
cluded from the Record of Rights. Failure 
to enquire into this question is failure to 
exercise jurisdiction vested under Chap. XI 
which justifies the issue of a writ accord- 
ing to all the English cases. It is not clear 
that only the petitioner in ©. M. 
P. No. 2074 suffered by this erron- 
eous entry. Itmay be that the entry 
is ultra vires and may not bind them, and 
it may bethatit is open to them to show 
hereafter in some other proceedings 
that the entry is ultra vires. But the rent 
on the other lands having to be fixed on an 
average so as not to make substantial 
reduction in -the income of the zamindar 
on the whole, which was the principle 
adopted by Mr. MacEwen, the Revenue 
Officer, and Mr. Souter, it seems to me 
that the rate of rent due to thezamindar 
on the rest of the lands in the zamindari 
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might have been fixed lower than 
proper rate on account of the erroneous 
enhancement in the rent of the lands 
claimed to be pannai. If the rent on 
pannai lands is reduced correspondingly 
the rents on the other lands or some of 
them may have to ke enhanced if the 
total payable to the zamindar is not to be 
diminished. I do not say this ought to be 
done. All (hat I say is, it may have to 
be done on the principles accepted. by 
Mr. MacEwen and Mr. Souter. So that, 
in my opinion, a writ ought to be issued 
quashing the whole proceedings, the main 
object of the writ being to enable the Board 
to 
pannat lands and then make the consequ- 
ential reduction inthe case of the other 
lands if they think it proper to do so. I 
may here observe that, there being a justifia- 
ble complaint by the zamindar that he was 
not heard about the proportion of the rates 
which may be said to be illegal and, hav- 
ing regard to the argument that. if be 
had been heard he would beable toshow 
that only a small portion of the rent should 
be reduced on account of illegal cesses, 
and that only in .some villages the Board 
may well hear the zamindar on such a 
point as the whole case is again open 
before them. But beyond this suggestion, 
I cannotsay anything mcre. A writ will 
issue accordingly. 

The petitioners in C. M. P. No, 2074 
will get their . costs in this petition. The 
other parties will bear their own costs. ... 

Pakenham Walsh, J.— These petitions 

relate to twoorders of the Board of Re- 
venue, the first in connection with the 
Mandasa Estate in Ganjam District and 
‘the second in connection with the Seitur 
Estate, Ramnad District. 
._ Mandasa Estate:—On a seltlement of 
' Mandasa estate appeals were filed tothe 
Board of Revenue under s. 171, Estates 
Land Act, against the Special Revenue 
Ofticer’s order but were dismissed as out 
of time. Subsequently the ryots waited on 
His Excellency the Governor when he 
was touring iu the Ganjam District for a 
review. This request was forwarded to the 
Board of Revenue who, after notice, acting 
under s. 172, revised the settlement. 

A preliminary objection had been raised 
before the Board that they had no such 
power. This was overruled by Mr.T. 
Kaghavayja, Commissioner of Land Re- 
venue and Seltlement, by his order, dated 
October 27, 1925 and his successor, Mr. 
MacMichael, subsequently . revised the 
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rates by his order, dated. December 17, 1925, 
inthe manner narrated by my learned 
brother. l 

The Rajah of Mandasa invoked theeid 
of the High Court ın revision in C. 
R. P. Nos. 192 and 1109 of 1926. 
At the time those revision petitions were 
filed, Devadoss and Waller, JJ., had held 
in Valluri Narasimha Rao v. Ryots of 
Peddamamidipalii (1) that the High Court 
had revisional power over the order of the 
Board of Revenue on appeals filed under 
s. 171 of the Estates Land Act. They 
followed Ramaswami Goundan v. Kali 
Goundan (17) but that was not a case 
under Chap. XI. But on April 12, 1928, a 
Full Bench of three Judges held by a 
majority of two in .Raghunadha Patro v. 
Govinda Patro \2) that the High Court 
had no revisicnal power either under s. 119 
of ihe Code of Civil Procedure or under 
s. 107 of the Government of India Act to 
revise orders passed. by the Board of Re- 
venue under Chap. XI of the Estates Land 
Act or under s. 205 of that Act. That. case 
concerned a matter falling unders. 209 
only but the two majority Judges, Phillips 
and Odgers, JJ., answered also the ques- 
tion relating to Chap. XI in the negative. 
The dissenting Judge, Venkatasubba Rao, 
J., declined to answer the question so 
far as it related to Chap. XI. When the 
matter therefore came before Wallace and 
‘Tiruvenkatachariar, JJ., they referred it 
toa Full Bench. Tt has now. been. held 
by a:Full Bench of Tive, Sundaram 
Chetti,. J., dissenting, in Rajah of Mandasa 
v. Jagannayakalu (3) that the High Court 
has no power tointerfere in revision with 
a, decision of the -Board of Revenue under 
Shap. XI. That decision related to revisional 
power only. The present petitioners seek 
toinvoke the power of the High Court 
under a.writ of certiorari. This matter 
was alluded to by Anantakrishna Ayyar, 
J.,in the Full Bench case but werely to 
say he was not concerned with it. Of the 
petitions kefore us, O. M.. P. No. 6459 is 
by the Zaminda:ini of Mandasa against the 
riots -of the camindari and relates to the 
order passed by the Board of Revenue under 
s. 172. . se 

Seitur Estate.— The second order of the 
Board with which we are asked to Interfere 
in revision in one of Mr. Souter, Cemmis- 
sioner of Land Revenue, on June 19, 1930, 
under ¢.171, on certain appeals preferred 
from the orders of the Settlement Officer 
(17)52-Ind. Cas. 624; 42 M 3810; 36 M-L J 
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deputed. to settle the Seitur estate. The 
facts leading up to this order are as 
follows :— 

The Special Settlement Officer, Mr. Mac 
Ewen, carried out under s. 163 a settlement 
of rents for the eight villages comprising 
the Seitur zamindari. He submitted his 
order ta the Collector of Ramnad for con- 
firmation. The latter returned it for 
revision. Meanwhile certain appeals had 
been preferred to the Board under s. 171. 
These came before Mr. O. W. E. Cotton, 
the Commissioner of Lund Revenue and 
Settlement. He passed proceedings on 
October .21, 1929, returning the Special 
Settlement Order for revision on.certain lines. 
The Special Settlement Officer reported 
that he found difficulty in working out 
the settlement on the lines indicated. 
Accordingly Mr. Souter, who had succeed- 
ed Mr. Ootton, took the matter up and 
passed final orders himself settling certain 
rates. 

With that order we are asked to in- 
terfere by writ of certiorari. The petitions 
connected with it are C. M. P. No. 5155 
of 1930 by the zamindar and ©. M. P. 
No. 2074 of 1932 by certain of the ryots 
who claim that Jands which they hold 
are pannat and were, therefore, wrongly 
Included in Mr. Souter's order. Civil 
Miscellaneous Petition No. 2310 of 1931 is 
a petition by certain ryots for stay of the 
Bo 3rd’s Order. Se 

As there is a common question involv- 
ed in all the petitions with regard to 
the power of the High Court to interfere 
by a writ of certiorari in proceedings 
of the Board under Chap. XI, all the 
petilions have been heard together. I 
agree with my learned brother that we 
should not refuse to entertain them mere- 
ly on the ground of the delay in their 
presentation, whichis dueto the change in 
the view ofthe law. 

Two que stions fall to be decided : — 

1, Has the High Court power to inter- 
fere by a writ of certiorari in proceedings 
under Chap. XI ? 

2. If so, should we interfere in either of 
these cases? — < 

With regard to the first question, as 
we are dealing with only one aspect of 
Chap. XI, namely, the settlement of rents, 
I would prefer to confine my decision s9- 
lely to the matter of rent settlement. In 
favour of our power of interference by 
certiorari Mr. Varadachari argues that the 
settlement of rents is a matter deciding 
a dispute between the Jandholder and 
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the ryots and imposing obligations on the 
and that, although, according 
to the ruling of the Full Bench, the 
Settling Officer is not a Court, yet he 
acts judicially. The learned Government 
Pleader, Mr. Venkataramana Rao, on behalf 
of the Board of Revenue argues that the 
whole scheme of Chap. XI is to make 
the procedure under it a purely executive 
function, that the Record of Rights prepar- 
ed under ss. 1614 to 167 can be under- 
taken, if the Local Government thinks fit, 
without any request from anyone, and 
that under s. 166 (2) the only force of the 
publication ofsuch a Record of Rights is 
that it shall be presumed to be correct 
until the contrary is proved [s. 167 (8) |. 
Proceeding to the settlement of rents, he 
points out that under s. 168, it may be 
made on the application of the landholder 
or of the holders of not less than one- 
fourth of the total extent of the holdings. 
It may, therefore, be made without any 
request on the part of the ryots, and 
even when it is made on the request of 
the latter, it may be against the wishes : 
of three-fourths of them. There need be 
no dispute between the parties at all with 
regard tothe rents fixed. The Revenue 
Officer under s. 68 (4) may even settle a diff- 
erent rent as fair and equitable from that 
agreed upon by the parties themselves. 
So he argues that the discretionary power 
of the Revenue Officer -is unlimited. Some 
of these powers have been enumerated 
in the judgment of Reilly, J., who 
Says: l 

“He can use the presumption that the existing 
rent is fair and equitable; but, if something comes 
to his notice or is disclosed by his experiments 
which proves that it is not so, he must proceed 
on such material as he may find available, If 
some ryots prove that their rents are inequitable 
he cannot refuse to apply the result to other simi- 
lar cases merely becaue the ryots concerned take no 
part in the proceedings.” l 

It would even seem that contracts or 
decisions of Oourts settling the rates will 
not necessarily bind the Kevenue Officer 
in the matter of fixing a fair and equit- 
able rent. The confirming officer, the 
District Collector, may sit in his office 
miles away and confirm the settlement 
without giving -any of the parties con- 
cerned an opportunity of being heard. 
Hence Mr. Venkataramana Rao argues 
that none of the parties have any rights 
at all to be adjudicated upon and thas in 
fact the transaction is a great act of State 
such as the Inam Settlement has been 
described by the Privy Council to be, and. 
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he quotes Bhashyam Ayyangar, J., in 
apu Ramaya v. Secretary of 

slate for India (18). 
In reply to this Mr. Vuradachari points 
out that it is not necessary that there 
should ke a “lis” in order to make the 
matter one in which a writ of certiorari 
can Fe issued: vide Rex v. Woodhouse ‘6). 
He also points out that, though 
a settlement of rents might be 
conducled without any ‘lis,’ yet in these 
paiticular cases there certainly was a ‘lis’ 


or dispute between the zamindar and the 
tenants. 


I cannot accept the contention of the 
learned Government Pleader that neither the 
zamindar northe ryotshave got any 1ighis 
and that the Settling Officer’ sact is, there- 
for a pure act of State. The question whether 
acettlement between the Government and 
its own ryotsis an act of State need not Le 
discussed here but even in that case 
Bhashyem Ayyangar, J., remarked 
[Madathapu Ramaya v. Secretary of State 
' for India (18)at p. 398. 

“An assessment which is prohibitive and mani- 
festly in excess of what the land may produce jis 
clearly ultra vires of Government and such action 


of the executive is not exempted from the jurisdic- 
tion of the Civil Court.” 


In a Zamixrdari, as stated by Reilly, J., 
the Rajabhagam which ihe State is entitl- 
ed to collect frem the vyots represents 
the tradilicna) Government share of the 
produce of the land which, if there was 
no zamindar; would be collected by the 
Government direct. This Rajabhagam, 
Government by the Permanent Settlement 
has left the right of'collecting, to the 
zamindar whoin return pays the Govern- 
ment peishcush. Now, if the contention 
of the learned Government Pleader Le 
correct, it would be open to theSettling 
Officer tosay that the ryots need pay no 
rent at all or a ridiculously small one 
io the zamindar, but the latter would 
still continue to be liable to pay petshcush 
to Government while te could not collect 
the amount of peishcush from the ryots. 
This -extleme casechows thatthe argument 
ihat neither party has got rights to be 
decided is untenable. l 

There have been several dicta as to the 
eases in which a wiit of certiorari will 
lie. One of those most frequently quoted 
is that cf May, ©. J. in Reg v. Dublin 
Corporation (10) which is mentioned by 
my learned krother and which I need nct 
therefore, repeat. As stated by him it 


(18) 27 M 386 atp. 396, 
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was quoted with approval by Palles, C. B. 
in Inre Local Government Board Ex parte 
Kingstown Commissioners (19) and later 
by Lord Atkinson in Frome Umited 
Breweries y. Both Country Borough Justices 
(9). As to the meaning of “acting 
judicially” the learned Government Pleader 
drew our attention to the definition of 
“judicial power” quoted in Shell Co. of 
Australia v. Federal Commissioner of 
Taxation (13) as given by Griffth, C. J „in 
Huddart Parker Co. v. Morehead (20) who 
says: 

oy am of opinion that the word ‘judicial power’ 
as used in s 7l of the constitution mean the 
power which every sovereign authority must of 


necessity have, to decide controversies between its 


subject, or between itself and its subjects, 


whether the rights relate to life, liberty 
or property. The exercise of this power 
does not begin until some tribunal which has 
power to give a binding and authoritative decision 
(whether subject to appeal or not) is called upon to 
take action.” 

Mr. Venkataramana Rao argues that Fe- 
cause the Board of Revenue was held in that 
case not to nave exercised the judicial 
power of the Commonwealth in reviewing 
the decision of the Commissioner of Taka- 
tiun therefore ike Settlement Officer in 
the present case or, to be more correct, 
the Board of Revenue was not acting 
judicially. This argument, however, ignores 
the difference between ‘‘judicial power” 
and “acting judicially.’ What was 
defnedin that case was “judicial power” 
and not “acting judicially.” The matter 
at issue there was whether the Board of 
Review exercised the judicial powers of 
the Commonwealth. Ifit did, under s. 71 
of tke Constitution tenure of Office by its 
members other than a life tenure (subject 
io the power of remcval contained ins. 72) 
was illegal and asthe tenure was not for 
life it followed ihat the Board of Review 
was not exercising the “judicial power" 
of the Commonwealth. The distinction 
between thisandan administrative tribunal 
acting judicially is clearly seen from the 
passage at p. 298* quoted by my learned 
brother, Certain negative propositions men- 
tioned cn p. 297* have also been quoted 
by him and] need not repeat them. I 
agree with him that when Odgers, d., in 
ihe Full Bench case, Raghunadha Patro 
v. Govinda Patro (2) used the word “non- 
judicial” at p. 8luf he was distinguishing 
the executive funclion under Chap. XI 
from those of a Court. If otherwise, [ 


(19) (1885) 16 Ir. L R 150, 
(20) VO L R339at p 337, 


— *Pages of (131) A. C,—| £d.] 
{Page cf 55M L, J.—[E?] 
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would agree with my learned brother in 
dissenting from him. As to the varied 
sorts of cases in which it has been held 
that a writ of certiorari will lie, my learned 
brother has fully enumerated them. I may 
perhaps however note some cases quoted on 
the other side. In Sri Ishwarananda 
Bharathi Swamiv Board of Commissioners 
for Hindu Religious Endowments, Madras 
(21), it was held that, in an application 
to a District Court under s. 84 (2) of the 
Madras Hindu Religious Endowments Act 
in respect of a decision arrived at by the 
Board on the question whether an institu- 
tion was a mutt or temple within the 
meaning of the Act, the jurisdiction of the 
Court is not restricted to that of an 
appellate or revisional tribunal. This 
merely amounts to saying that the Board 
is not a Court. In re Mrs. Besant ( 2) was 
a case of security for a printing press. 
A remark of Abdur Rahim, J., atp. 1176* 
may perhaps be quoted. He says: 

“Our attention has been drawn to many English 
cases in which writs of certiorari have been issued 
by the King’s Bench in England Jn some of 
them it looks as if the line of differentiation bet- 
ween judicial and administrative acts is very 
faint. But, whether any particular function was 
ofa judicial character or not in those cases depended 
on the provisions of the particular statutes con- 
cerned and no good purpose would be served by 
reviewing them” 

In that case the keeper of the press 
was liable under the law to give security and 
the action of the Chief PresidencyMagistrate 
calling for such security was held to be 
purely executive and not capable of being 
interfered with by writ of certiorari. 

The case reported in Venkata Nara- 
simha Rao v. Municipal Council, Nara- 
saraopet (16), was that of mere record in a 
-minute book by the Chairman of a Muni- 
cipal Council of the result of a poll as 
declared by the Presiding Officer. In Des 
Chettiar v. Chinnasami Chettiar (23), it 
was held that the act of a President in con- 
ducting a scrutiny of nomination to the 
new electoral roll was purely a ministerial 
act. I hold, therefore, that in the present 
case the settlement of rents, whether in the 


first instance by the Revenue Officer cr 


(21) 139 Ind. Cas. 418; 63M L J251; 36 LW 
673; (1932) M WN 729; AIR 1932 Mad. 593; Ind. 
Rul. (1932, Mad. (91; 56 M 40. 

(22) 37 Ind. Oas 607;39 M 1161; 4 L W 625; 
(1916) 2M W N47; 32 ML J la; 2 M L T 


190. : 

(23) 113 Ind. Cas. R74, 56M L J 168; 23 L W 
64°; (928) MWN 727; A I R 1928 Mad 
1971 


- “Page of 3) M.—[Fd] 
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finally by the Board of Revenue was an 
act deciding disputes between the parties 
and also imposing liabilities. It was, there- 
fore, liable to be interfered wilh by a 
writ of a certiorari. So I agree with mv 
learned brother that ths first question must 
be answered in the affirmative in the pre- 
sent case but I should like to guard mvself 
against saying that everv action of an exe- 
cutive officer under Ch. XI, is liable to be 
interfered with in certiorari. 

Turning now tothe merits, it has to be 
seen whether the orders appealed against 
are so beyond the jurisdiction of the Board . 
orso contrary to justice that writ should 
be issued. I take first the Mandasa case 
(C. M. P. No. 6459). Ihave already indi- 
cated how the Board came to pass a revised 
rate ofrent under s. 172. They gave notice 
and heard the parties before doing so, 
so that there is no objection to their conduct 
under this head. But the argument is that 
all they were entitled under s. 172 to do, 
was to send back the Record of Rights for 
revision and not toreviseitthemselves. The 
section runs: 

“The Board of Revenue may, in any case, on 
application or of its own motion, direct the revision 
of any Record of Rights, or any portion of a Record 
of Rights, at any time within two yearsfrom the date 
of the final publication under sub-s. 2 of s. 166, or 


if there has been a settlement of rent under s. 168, 
two years from the date of re-publication under 


sub-s. 3 of 8. !79, but not soas to affect any order 


4 


passed by a Oivil Court under s 173.’ 


“Provided that no such direction shall be made until 
reasonable opportunity has been given to the’ parties 
concerned to appear and be heard in the matter.” 


It is pointed out that s. 176 states that, 
subject to the provisions of s. 173, all rents 
settled under ss. 168 to 170 and entered in 
a Record of Rights finally published under 
s. 166, or settled under s. 171, shall be 
deemed to have been correctly settled and 
to be fair and- equitable rent within the 
meaning of the Act. This section does not 


- mention s. 172. 


Section 173, which gives the right of suit 
in certain cases to a person aggrieved by 
a settlement of record prepared under ss. 168 
to 171, similarly does not mention s. 172, 
But s. 179 says: 

“No suit shall be brought in any Civil Court in 
respect of any order directing the preparation of a 
Record of Rights under this chapter, or in respect of 
the framing, publication, signing or attestation of 
such a record or any part of it, or, sive as provided 
in s. 173, for the alteration of any entry in such 
record of rent settled under ss 168 to 172.” 


Here we find s. 172, mentioned but it 
seems clear that, ass. 173, does not pfo- 
vide for a suit against a revision 1nder 
5.172, this section (179) will not provide one, 
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The sections of this chapter, as has been 
remarked more than once, are extremely 
difficult to- construe and several of these 
difficulties have been notified in the Full 
Bench judgment. Inthe present case the 
appeals filed in the Board of Revenue 
under s. 17}, were dismissed as time-barred 
and doubtless the result of the revision by 
the Board under s. 172, is that a party may 
be deprived ofa right of suit which he 
would have had under s. 173, the time for 
institution being six months from the date 
of final publication of the Record of Rights 
under sub-s. 3 of s. 170, or six months from 
the date of disposal of the appeal. While 
s. 172 gives the Board of Revenue two 
years from the date of the final publication 
under sub-s. 2 of s. 166, or, if there has been 
a settlement of rent under s. 166, two years 
from the date of republication under sub- 
s. 3 of s. 170, an order passed by a Civil 
Court under s. 173 is no doubt expressly 
exempted from interference by a revisional 
order of the Board under s.172, but parties 
who had no grievance under the original 
order or whose grievance had been redress- 
ed in appeal under s. 171, might find 
themselves, if aggrieved by a revision order 
under s. 172, time-barred in the matter of 
bringing a suit under s. 173 and in any case 
appear to have no right of suit against the 
‘order of revision under s. 172. It is argued 
that this result could not have been intend- 
“ed whereas,-if we understand the words 
“direct the revision of any Record of Rights” 
46 mean thatthe record has got to be sent 
back to the Revenue Officer, in 
which case there will be fresh opportuni- 
ties of objection and appeal, this disability 
is removed. On this point I think that 
unless this reading of the section is the only 
possible one, we should not interfere on 
a mere hypothetical construction or hold 
that the Board exceeded its jurisdiction. 
The interpretation of s. 172 suggested has 
no doubt attractions but I find some diffi- 
culty in reconciling it withthe proviso to 
s. 172, which runs :— 

“ No such direction shall be made until a reason- 


able opportunity has been given to the parties con- 
cerned to appear and be heard on the matter" 


if the Board has determined that the 
record must be revised, the parties could not 
raise any intelligible objection to the mere 
sending of it backtothe Revenue Officer 
for this purpose and it seems hardly likely 
that the Board should waste its time in 
hearing objections to the proposed revision 
itself when the parties will have a fresh 

o portunity of raising all objections in fil- 
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ing appeals when the record is sent back 
for revision. The section read with ss. 176 
and 179 is undoubtedly obscure and J am 
not prepared to hold that thé Board exceed- 
ed its jurisdiction. 

Another aspect of the matter as noticed 
by my Jearned brother is this. Assuming the 
power ofthe Board is only to order the 
revision, they will order it along certain 
lines. The Settlement Officer will have no 
choice except to follow these directions laid 
down by the Board of Revenue. Conse- 
quetly, for all practical purposes the record 
will be made in accordance with the direc- 
tions of the Board of Revenue. Therefore 
the difference between revising the record 
itself and ordering its revision is largely 
formal, 

In thisconnection may perhaps he men- 
tioned another difficult matter as to what 
precisely is the scope of the suit which can 
be brought under s. 173 (3) (d) which states 
that one of the grounds on which a suit 
can be filed is that an entry made under 
cl. (d) ofs. 165is incorrect. Does this mean 
that a suit can be brought against the 
fair rent settled by the Revenue Officer 
under s. 168 or by the Board on appeal 
under s. 171. This matter was discussed 
by Reilly, and Anantakrishna Ayyar, Jd., 
in the Full Bench case though it was not 
necessary for them to give a final decision 
on it nor have wegot todoso. Reilly, J., 
held that a suit could be brought cn the 
ground that the rent settled under ss. 168 to 
171, was not correct. He held that otherwise 
an aggrieved person havipg merely a 
right to contest the rent lawfully payable 
at the time the recordis being prepared, 
that is to say, the rent for the previous 


- year gains a mere barren privilege. Anan- 


takrishna Aiyar, J., was inclined to take 
the opposite view though he says that he 
should have been glad to be able to arrive 
at the conclusion that the rate of rent 
fixed under Chap. XI could be challeng- 
edin the Civil Courts. I do not agree 
with Reilly, J., that the power to challenge 
by the suit the rent entered in the Record of 
Rights aspayable at the time the record 
is being prepared, that is, the rent for the 
previous year, is altogether a barren pri- 
vilege because the landlord might have 
to sue-for rent say for the F'asli prior to 
the settlement of the fair rent. Under 
s. 167 (3) every Record of Rights published 
shall be evidence of the matter referred 
to in such entry and shall | e presumed to 
be correct until the contrary is proved. 
Itmay be material for the landlord to 
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dispute the correctness of this entry in 
a Civil suit and therefore rebut the pre- 
sumption which arises from it when he 
sues for the rent of a previous Fasli. To 
my mind the words of e. 165(e) are very 
clear and I do no’ ‘s2e how the rent law- 
fully payable at the time the record is 
being prepared can possibly mean-the 
fair rent subsequently to be settled by the 
Revenue . Officer. . In this matter I would 
‘agree with Anantakrishna Ayyar, J., but 
I cannot say that I share his feeling as 
to-the desirability that the rate of fair 
rent fixed under Chap. XI should be the 
subject of trial by a Civil Court. 
Reilly, J., himself states that no Court 
without special legislation could give the 
Zamindar or the tenant anything but the 
lawful rent if they filed a suit. A Civil 
Court could not disregard contracts or de- 
cisions of Courts and proceed to acton its 
own knowledge and on other evidence not 


admissible in a Court of Law, or reject- 


a rent agreed on by both parties. It 
seems tome that it would be setting the 
Civil Court an impossible task to call on 
it to determine the fair rate of rent and 
this is further reason for reading the words 


of s. 165 (e) in their natural sense. There- . 


fore, although the power ofthe Board of 
‘Revenue to revise under s. 172 the settle- 
ment of reat at a time when a suit un- 
der s. 173 will be barred, may deprive the 
party of some remedy by way of suit un- 
der_s. 173, it- will in my opinion be -only 
the deprivation of a minor remedy. In 
auy case it is not for the: Courts to re- 
write the Act. I agree with my learned 
brother that no writ of ‘certiorari should 
beissued in regard -tò , Mandasa--Zamin- 
dari. I donot disagree-with his. order,‘as 
rezards costs in that case, | _ oe 

Turning now to the merits of -the: Seitur 
case this is not an order. of. the Board of 
Revenue under s. }72 ‘but: an order passed 
on certain appeals under s. 171. Toun- 
derstand the pọsition itis necessary to 
give a short account of what happened. The 
Settlement Officer, Mr. MacEwen, found 
widely different rates being paid on similar 
lands in the Seitur village. To quote the 
first order dated October 17, 1928, he says: 


“The Zamindari accounts reveal a most extrdor- 
dinary jumble of rates for both wet and drv lands, 
Practically every ayacué contains both cah rent 
linds and waram lands and she cash rat-s: show 


+ 


the most incongruous -variation.” i 


He continues: c 
“This state of affiairsis due partly to years of 
litigation resulting in a wide diversily of rents 


ficoiby diffsrant Qoirts at jdifferent times. It is, _ 
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alco dne in part in my opinion to the very bap 
hazard business methods employed in years gone by 
in fixing the rents. lasked the present Manager if 
he could explain the system under which rents were 
arrived at 15 and 20 years ago; heconfessed his 
inability to do so; and Iam led to assume that the 
previons landlords took just as much as the tenants 
would givethem A further complication, the most 
embarassiug of all—as far as settlement work is con- 
ceroed -isthat in many cases wet lands have been 
granted at favourable rates In some cases this 
favourable treatment was due to perscnal friendship; 
in some cases it was reward for services rendered. 
and inthe majority of cases it was in consideration 
of premiums paid tothe landlord.” 
Then he goes on to say: 

_ “One ofthe main virtues of asettlement of rents 
is the standardisng of the rates by which the ryot 
knows exactly where he stands, and varying charges 
are directly opposed to the fundamental idea of a 
settlement. Nor can I entertain the objection 
that the systematic “blocking” of wet lands is wrong. 
I have shown inpara.3 above that the existing wet 
rents are hopelessly erratic The only method of 
dealing with this jumble is to treat alike lands 
that are alike in situation and fertility.” 

~ As I understand his order, he proceeds 
inthe case of wet lands to take the tolal 
amount now paid for lands under each 
ayacut and to, work up to that amount by 
grouping the lands with reference to their 


fertility, position etc. 


When this order went up to be confirmed 


the Collector Mr. Mac Queen remarked: 
“I take the section [i. e., 8. 168 (2)] to mean there- 


fore that the Revenue Offiter must accept the exist- `ù 
ing rent or rate of rent as fair and equitable; only. 
-if it is proved that itis not so can hé procééd‘to fixit 

the considerations: Which -safe 


with reference to | ns. fare. 
mentioned in the Act as being proper to the fizi: 
ing of arent..No desire to ‘produce order out}: of 
chaos will justify the Revenue Officer; in interfer? 
ing with existing-rents unless it is proved that they 
are not fair and equitable.” ` 
He therefore: sent back the record for 
revision on these lines. Meanwhile there 
had been appeal tothe Board which after 
notice, came up before Mr. Cotton for hear- 
ing. He passed proceedings on October 21, 
1929. While stating that the award had 
been worked out with great care he remark- 


ed that as regards wet lands, it was: 

“obnoxious to criticism by the assumption that 
before fixing rents for the various descriptions of lands 
and for jadividual fields or group of fields eae 
necessary to ascertain as accurately as the circum- 
stances permit the existing aggregate rent roll under 
each taukin terms of each and approximate the 
{nancial results of the settlement thereto. 

Then he says: l aan 

“A settlement of rents is not identical with a 
commutation suit or series of commutation suits, 
and Government have held thatin a settlement of 
rents it is not essential to deal with each individual 
field separately. The clubbing of fields into groups 
or blocks under each ayacutfollowed by the Revenue 
Officer in-the present case has therefore much to 
commend it provided that he does not lose sight of 
the fact that until thecontrary is proved the exis- 
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ing rent of each field is fair and equitable. Where 
there are widely varying rates for adjcining fields 
cf the same fertility and in the same ayacut it is 
obvious that some revision is inevitable but the new 
rate to be applied uniformly should be fixed with- 
out reference toand independently of the effect of its 
adoption upon the total rental of the block.” 


He sent back the award for revision. The 
Settlement Officer appears to have felt 
difficulty in carrying out the instructions 
and finally Mr. Souter who succeeded Mr. 
Cotton, took the whole matter up and settl- 
ed the rates by his order dated June 6, 
1930. As I understand them Mr. Souter’s 
main lines of procedure were that he de- 
ducted from the aggregate rent roll cer- 
tain illegal cesses and instead of taking 
the rent under the ayacut ofeach tank as 
the standard, he classified the tanks them- 
selves as Government tanks are classified 
under various classes 3, 4 and 5 and im- 
posed similar rates for lands under similar 
irrigation sources. 

The objection raised before us io this 
order of Mr. Souter is that it departs from 
and contradicls the order passed by Mr. 
Cotton and that it was passed without 
notice to the parties. Taking the last objec- 
tion ‘first, the question arises as to whether 
any notice is necessary before an appeal 
under.s. 171 is decided by the Board of 
Revenue. It is most significant that while 
_s. 169 has a special proviso that no entry 


.--in the record: under s. 168 should be revis- 


ed by the Revenue Officer until reasonable 
notice shall be givento the parties to 
appear. and be heard inthe matter and in 
the case of the confirming officer, the Dis- 
trict Collector, s. 170 hasa proviso that no 
entry shall be amended or omission supplied 
until reasonable notice is given to the 
parties concerned to appear and be heard 
and while under s. 172 no direction to 
revise shall be made by the Board of 
Revenue unlessa reasonable opportunity be 
given to the parties concerned to appear 
and be heard in the matter, there is no 
such proviso ins. 171. The omission cannot 
be otherwise than deliberate. 

Mr. Varadachari admits that it must 
have been deliberately omitted. He argues 
however that itis mere justice at least to 
give notice to the party. In this connection 
the case reported in Local Government 
loard v. Arlidge (24) is instructive. It is 
clear from that case that a purty is not 
entitled, wheie the decision is by a public 
body, to know which officer of the Board 


(24) (1915) A O 120; 84 L JK B 210L T 
005; 79 7712 L G@ RJ: OTL R 
672. 
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actually decided the appeal. He is not 
entitled to be heard in person before the 
deciding body but Mr. Varadachari argues» 
that though it was only held in that case 
that he had no right of personal hearing 
yet he hada right to put in his written 
argument. That precise point was not 
in question there The procedure was en- 
tirely different from that with which we 
are concerned. Section 17 of the House and 
Town Planning Act, 1909, authorises a local 
authority to make a closing order. This is an 
ex parte order and against it the party ag- 
grieved has aright to appeal tothe Local 
Government Board as also against a refusal 
by the local authority to determine or end 
that ex parte order. The law  requiries 
that on receipt of such appeal the Local 
Government must first holda public open 
inquiry. In that particular case when this 
inquiry was held the appellant appeared 
before it. Subsequently he claimed that 


- he was entitled to a copy of the.report of 


the officer conducting the enquiry, and that 
he wasalso entitled to be personally heard 
by the Government Board before his appeal 
was dismissed Both these claims were 
negatived. In such a case the appeal is 
-by a person who has not yet been heard 
as the original order was ex parte; and itis 
rather noticeable that, under this decision 
-while he has a right to be heard in per- 
Son before the officer conducting the enquiry, 
he has not got this right before the Local 
Government Board which gives the final 
decision. It would be obviously opposed 
‘to justice that a person should be adverse- 
ly affected by an ex parte order without 
an opportunity of being heard against it. 
-Under Chap. XI the aggrieved person has 
the right, when the officer publishes a pre- 
liminary record for the estate, of being 
present in person and raising all his ob- 
jections, He has a further right to he 
present and object when the fair rent is 
settled. The appeal therefore to the Board 
of Revenue is not one against an ex parte 
order but against a decision arrived at 
after full hearing of all persons affected. 
We have been shown no ruling which stutes 
that any public body is bound to send 
notice ‘in such cases, i. e„ in an appeal 
against a decision passed after the party 
has: had -an oppertunity of being heard 
against the order. Kumaraswamy. Mudali 
v.sMuniraina Mudali (25) is quoted by 


(25) 128 Tnd, Cas, 390; (1932) M W N 524: 55 M 
P47; 36 L W 122; Ind, Rul. (1932) Mad, 569; AIR 
1932 Mad, 529; 63 M L J 282, 
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Mr. Venkataramana Rao inthis connection. 
But it is not perhaps decisive in the absence 
offull particulars (vide column 2 middle of 
p. 525%). l 

Even assuming that Mr. Souter’s order 
is contradictory to that passed by Mr. Cot- 
ton I would not hold that, merély because 
of the absence of notice, the order passed 
by Mr. Souter was one beyond his juris- 
diction because even Mr. Cotton was not 
bound to give notice to the parties though 
he did s0. 

Then it is argued that Mr. Cotton's 
order being a final one on;the appeals, it 
was not open to Mr. Souter to pass sub- 
sequently another final order. But Mr. Cot- 
ton’s order only laid down certain gene- 
ral principles on which the revision was 
to be made. The Settlement Officer found 
it difficult to understand how this revision 
should be carried out and accordingly 
Mr. Souter took up the matter and did 
it himself. In my opinion Mr. Cotton's 
order was not a final one. 

But can it even be said that Mr. Souter’s 
order did in fact contradict that of Mr. Cot- 
ton? With every desire to understand 
it, Mr. Cotton’s order appears to me to 
lay down two contradictory principles. He 
held that the wholeaward was wrong be- 
cause the standard taken was an aggre- 
gate rent under each tank, He recognised 
that the principle of clubbing adopted 
by the Revenue Officer was permissible 
but then said that ‘the Revenue Officer 
must no} lose sight of the fact that until 
the contrary is proved, the existing rent 
of each field is fair and equilable. This 
last direction appears to me necessarily 
‘to involve ihat the mere fact that adjacent 
fields of equal fertility pay widely varying 
rents isnot per se any reason for depart- 
ing from the presumption that the exist- 
ing rent of each field is fair and equit- 
able. It must be remembered that the 
Revenue Officer had distinctly reported 
that the manager could assign no reason 
for the difference of rates. Under such 
circumstances, where the difference of rates 
could not be traced to any particular rea- 
son, this principle obviously means that 
the differences of fertility ete., should not 
be any reason for altering the ‘‘lawful rate” 
in existence. But in the very nest sen- 
tence Mr. Cottonsays: “2... > 

“Where there are widely varying -rates..for ad- 
joining fields of the same fertility aùd“in the same 
ayacut, itis obvious that some revision is inevitable.” 

That appears to me to be in contradic- 
tion to the principle already laid down. 

"ruge oL 1944 m. W N.—lEd] 
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And I am fortified in this view by ihe 
fact that the Settlement Officer found great 
difficulty in carrying. out what he was 
called upon to do. When Mr. Souter in 
these circumstances took up the matter 
himself and disposed of iton his own lines, 
can it be said that his order was con- 
tradictory of an order which docs not ap- 
pear itself to be entirely consistent ? Two 
departures from Mr. Cotton's order are 
alleged before us: (1) Mr. Souter held 
that the total rent under ihe settlement 
should be more or Jess equal to the rent 
lawfully due to the proprietor, while 
Mr. Cotton held that there was no neces- 
sity to ascertain the aggregate rent roll 
under each tank and appropriate the finan- 
cial results of the settlement thereto. (2) 
Mr. Souter disallowed ‘illegal cesses’ about 
which Mr. Cotton had said nothing. 

To take the latter point first, “illegal 
cesses,” we are now told were amongst 
the matters appealed against so that the 
question had to be decided even if Mr. Cot- 
ton had failed todo so. It is quite pos- 
sible that when Mr. Cotton said that the 
aggregate rent roll under each tank was 
not to be made a standard, he:-meant 
that as this might include illegal-cesses it 
was a wrong standard. Anyhow Tam mot 
clear that Mr. Socuter’s. disallowance of 
illegal cesses is in contradiction to Mr. 


Cotton’s orders. As regards the first point’: 


Mr. Souter seems to me by ‘classifying. 
the tanks and assessing. the laiids with 
reference iothe class ‘of, tanks. they are 
under to have complied, at least “formally, 
withthe principle that the aggregate rents 
under each ayacut was not to be assumed as 
correct, — 

No doubt Mr. Souter. held that the total 
rent under settlement should be ‘ ‘more or 
less equal to the rent lawfully due to 
As noled above he qualifi- 
ed this by first deducting illegal cesses, 
but in any case in a zcamindari of this 
sort where the reasons for the existing 
unequalrates of rent for lands of the same 
fertility could not be ascertained, the 
principle insisted on by Mr. Cotton that the 
lawful rent should be1egarded as correct 
till the contrary was shown, would in 
practicelead to the total rent fixed under 
ihe settlement being more or less equal 
tothe aggregate of the rents “lawfully 
payable.” Thesame result would therefore 
be reached by both methods. When Mr. 
Souter further found that Mr. Cotton had 
also Jaiddown the principle that where 
there were widely varying rates for adjoin- 


4 
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` -jing fields ofthe same fertility under the 
Same ayacut some revision was inevitable. 
I do not see howit can be heid to have de- 
parted from Mr. Cotton's order by attempt- 
ing the best solution hecould findof a 
very difficalt problem. There is however, 
one particular matter in which 1 agree 
with my learned brother that his order is 
liable to revision under the certiorari rule. 
This isin the matter of the appeal by 
certain ryots that these lands were pannat 
lands and therefore, should not have been 
included in the rentsettlement. In regard 
to.this Mr. Coltonin his order para. 2G 
posed the question ‘‘whether pannai should 
be excluded from the settlement” and his 
answer is ““pannailands should be excluded 
from the Settlement”; but he did not 
decide whether there were pannat lands 
or not. Mr, Souter did not specifically 
answer the question but the lands were 
entered in the list of lands whose rent 
was settled unders. 163 with the result 
that instead of holding as ryofs at a 
fixed permanent rate of Rs. 10 per- acre, 
with noextra charge for a -second crop, 
the ryots were assessed at arent of Rs 14 
per acre with a lability to pay a further 
rate for a second crop. In this case we 
have therather peculiar position that the 
zamindar is now, contending that these 
were tyotwari lands while the tenants are 
maintaining that they are pannat lands. 
“Ib is argued that the'tenants, nob having 
objected .to the Revenue Oificer’s notice 
describifig their lands as ryoiwart lands, 
are not at liberty to contend that they are 
pannai lands. It is to be observed however 
that asin that order the rent was left at 
Rs. 10 per acre, there was no reason why 
the ryots should object tothat notice. In 
fact their position would . be better as 
ryotwari tenants with that rent than as 
tenants of pannai lands. The lease deed 
put forward by them is of 1895 so that 
the presumption under s. 189 of the Act is 
not applicable. - However, we have not here 
tosay whether the claim put forward th ıt 
the lands are pannari lands is subsiantiat- 
ed ornot. Thefact which entitles us to 
interfere by writ of certiorari inthis matter 
is that the question as to whether the 
jands were pannai or not was distinctly 
raised beforethe Board of Revenue and 
had. to be adjudicated upon. Ib was no 
adjudicafion merely to say 


hough the lands were claimed. to be 
ae yet in-the final order, without any 
specific adjudication. on the point the fair 


- 
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14ey 0 
rent was settled asif they were ryoti lands. 


Consequently the Board of Revenue failed 
to exercise a jurisdiction in this matter 


whichit was bound to exercise. On this 
paint I agree with my learned brother 
that part of Mr. Souter’s order which 


renders the land liable to assessment must 
be set aside and for the reasons given by 
him, this will entail setting aside Mr. 
Souter’s orders about the other lands algo 
since the rates fixed for other lands are 
dependent on the inclusion of those lands 
which may haveto be excluded as not 
falling under Chap. XI. I agree alsothat, 
the petitioners in CO. "M, P. No. 2074 should 
get their costs while the other parties will. 
bear their own costs. 


ALN. Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
Second Civil Appeal No. 425 of 1931 ` 
December 23, 1933 ; 
STAPLES, A. J. C. 
LIQUIDATOR YEDHA SOCIETY THROUGH, 
. CO-OPERATIYE ÜENTRAL Bank, NIMAR — __ 
; — APPELLANT a 
rersus ' 
PRAGDAS MAHESRI—RESPONDENT3 
- Civil Procedure Code Ast V of 1903), ss 2 (17), £0, 


47 — Liquidator; if a public oficer—Notice under 


s +0, necessity of, for suit against liquidator—Liqui-. 
dator, if representative of judgment-debter—C. P. 
Land Revenue Act 111 of J917 , ss 2.0 m, 22i(e)— 
Amount certified as due to C» operative Society — 
Whether can be realised as arrear of land revenue— 
Capability of such realisation, if makes the amount 
an arrear of land revenue. 

A liquidator is a public officer within the meaning ` 
ofs, 2 (17), Civil Procedure Code and hence s. 80 will 
apply to him. - f 

A contention that notice should have been given to. 
the liquidator should not be raisad for the first Lime in 
second appeal as it isa mixed question of law and fact. 
~ A liquidator, who is proceeding against the judg- 
ment-debtor in another Court, is not a representative 
of the jadgment-debtor within the meaning ofs. 47. 

Although under e, 22h (e), O. P. Land Revenue Act, 
the amount certified as due to a Co-operative Society 
can be recovered as an arrear of: land revenne, yet 
that does not constitute the sum actually an arrear of 
land revenue so as to bar the jurisdiction of the 
Oivil Court under s 220 (m) of the Act. All that 
is meant by s. 225 (c} of the’ Land Revenue Act is 
that the amount cau be recovered by the Revenue 
Courts according to the somewhat summary pro- 
cedureallowed and no snit need be brought for 
recoveringy-the amount. [t does not follow thas, 
because the amount can be recovered in that manner, 
it is actually anarrear of land revenue with all the 
incidents ‘attaching to such arrears. 

A Revente Court proceading uniers £25 (c) of the 
Land Revenue.Act must be held to act under g. 128 (9) 
of the Act and not unders 23 (f, and the procedurd- 
laid down by ss 3) and 132 o0f the Act will apply 
and objections may be made, and also a suit: 
may be brought, in respect of such. attachment. - - 
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S, 0. A. against a decree of the District 
Judge, Nimar, in ©. A. No. 26 of 1931, dated 
March 21, 1931, arising out of decision in 
C. S5. No. 583 of of 1929, in the Court of the 
Sub-Judge, Second Class, Khandwa, dated 
December 19, 1930. 


Messrs. W. R. Puranik and M. D. Khan- 
dekar, for the Appellant. 

Messrs. S. B. Gokha e and A, D. Sathuye, 
for the Respondents. 


dudgment.—The respondent brought a 
suit for a declaration that a malik-makbuza 
plot belonging to his mortgagor Motiram 
should be soldin satisfaction of his mort- 
gage first in priority to the claim of the 


appellant, the liquidator of the Yedha Co- 


operative Society which had been certified 
by the Registrar of the Co-operative Socie- 
ties, Yedha Society being in liquidation 
and a liquidator being appointed. The 
respondent Pragdas had brought a suit, 
Civil Snit No. 41 of 1925, upon his mort- 
gage and obtained a decree for sale, which 
was made final on June 25, 1926. An 
application for execution was made in 
December, 1927 and the property was order- 
ed to be sold. During the pendency’ how- 
ever, of the proceedings the Deputy Com- 
missioner, Nimar, wrote a letter, which is 
on the record as Ex. D-5 to the executing 
Court, stating that he had attached the 
malik-makbuza holding for recovery of the 
sum of Rs. 1,762-14-9, and interest as arrears 
of land revenue and requesting the Court 
eilher to stay ihe sale; which was fixed for 
October 23, 1928, until that sum had been 
recovered, or that the Civil Court chould 
sell the property, keeping that amount due 
for. arrears of land revenue as the first 
charge on the holding, and a reference was 
made tos. 122 of the Land Revenue Act. 
That letter was dated October 12, 1928. 
After receiving that letter the Subordinate 
Judge recorded a finding that the contribu- 
tion and costs of liquidation levied by the 
liquidator and certified by the Registrar 
had priority over the decree-holder's decretal 
amount. hat finding was recorded on 
January 16,1929. After that the execution 
was struck off in default, as the parties 
remained absent, A subsequent applica- 
tion for execution was made on Septem- 
ber 24, 1930, but that too was strack off as 
wholly unfructuous on December 13, 1930. 
In the meantime Pragdas, the decree- 
holder, filed his suit on December 5, 1929 
and obtained a decree oa December. 19, 
1950. An appeal prererred by. the liqui- 
dator was dismissed by the District Judge 
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on March 21,1931 and the liguidator has 
now preferred this second appeal. 

The learned Counsel for the appellant: has 
contested the decision of the lower Courts 
on three grounds, that.the suit of the re- 
pondent was bad as no notice to the Jiqui- 
dator had been given under s. 80 of the 
Civil Procedure . Code, that no suit lay, 
because the order of the Subordinate Judge 
in the execution proceedings (Ex. P-1) was 
an order under s. 47, of the Civil Procedure 
Code, that should have been appealed 
against as a decree, and that, therefore, no 
separate suli lay, and, lastly, that on merits 
the order was correct and that the liquidator 
was entitled to priority as the amount 
certified by the Registrar was a first charge 
upon the holding, being an arrear of land 
revenue. | | 

As regards the first point it may ke noted 
that in para. 6 of the plaint it jg clearly 
stated that a notice of the suit against the 
liquidator had been given under s. 80 of 
the Civil Procedure Code to the Deputy 
Commissioner, Nimar. It is not denied that 
such a notice was given. In the written 
statement no reference was made to this 
allegation in the plaint and no contention 
was raised that the suit was bad for want 
of notice to the liquidator. In appeal to 
the District Judge no contention was raised 
that the suit was bad for want of notice io 
the appellant, but it was contended thai” 
the appellant was not a proper party to 
the suit as he was no party to the intima- 
lion or objection filed before the Sub- 
ordinate Judge, First class, Khandwa. Tt 
was furlher stated that the plaintiff should 
have impleaded the Government through 
the Deputy Cummissioner, Nimar, as de- 
fendant. This stand has not now been 
taken in second appeal, but it is contended 
that notice should have been given to the 
liquidator before the suit was filed against 
him, Ido not think that, strictly speaking 
this contention should be allowed to be 
raised in second appeal, because it is not a 
pure question of law, but is a mixed ques- 
tion of law and fact. No doubt a liquidator 
should be considered a public Officer within 
the meaning of s. 2 (17) of the Civil Proced- 
ure Code and therefore s, 80, would apply 
to him. In the present case, however, whee 
the liquidator bad acted through the Deputy 
Commissioner, it might be held that notice 
tothe Deputy Commissioner was sufticient 
and that no separate notice to the liquidator 
was necessary. Further it is very doubt- 
ful whether, strictly speaking, the suit 
should be considered to be one against 
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the liquidator in respect of any act done in 
his official capac ty. It is no doubt true 
that as statedin the judgment of the lower 
Appellate Court, the liquidator made an 
oral objection during the execution proceed- 
Ings on July 21, 1928 about Motiram’s 
indebtedness, but the suit is not brought 
In respect of that objection. Moreover the 
order of the executing Court (Ex Pl) was 
passed not upon that oral objection, , but 
upon the letter of the Deputy Commissioner 
referred to above. Turiher the suit is not 
brought against either ihe Deputy Com- 
missioner or the liquidator in respect of any 
action of theirs, but is brought for a 
declaration thit the finding of the execut- 
ing Court (Ex. P-1) is incorrect. I am of 
Opiuion, then, that no notice to the liqui- 
dator was nec-ssary under s. 80 of the Civil 
Procedure Code, 

On the second p^int I am of opinion that 
the contention of the appellant is also in- 
correct. A liquidator is not, I think, a 
representative of Ihe judgment-debtor within 
the meaning of s. 47 of the Civil Procedure 
Code. It has been held that an official 
assignee claiming property on behalf of the 
creditors of an insolvent judgment-debtor 
18 nob a “representative,” and on that 
analogy Jthink it must be held that a 
liquidator, who is proceeding against the 


judgment-debtor in another Court is 
not a representive of the judgment- 
debtors within the meaning of s. 47. 


I would refer to note (7) at p. 157 of 
Mulla’s Code of GC.vil Procedure, fiifth 
edition and the ruling ciled therein. The 
order appears to me to be one passed 
under O. XXI, r 66, relating to the pro- 
Clamation of sales. I would hold further 
that no appeal would lie in such a case, 
and I am fortified in this view by the 
decision Muhammad Zakaria v. Kishan 
Narain (1), as the liquidator must be held 
to be astranger to the proceedings. I find 
therefore that no appeal lay against the 
order (Ex. P. 1) and that ihe suit did lie. 

. On merits, too, I am of opinion that the 
decision of the Courts below is correct. No 
doubt under s. 225 (c, of the Land Revenue 
Act, the amount certified as due to the Society 
could be recovered as an arrear of land 
revenue, but that does not constitute the 
sum actually an vrearof land revenue so 
asto bar the jurisdiction of the civil Court 
under s. (m) of the Act. It is one thing to 
gay that an amount may be recovered as 
an arrear of land revenue, but it is a 


au 92 Ind, Cas, 6/4; 48 A 260; A I R1996 All, 
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totally different thing to hold that the 
amount isan arrearof land revenue. All 
that, I think, is meant by s. 225 (c) of the 
Land Revenue Act is that the amount can 
be recovered by the Revenue Couris accord- 
ing to the somewhat summary procedure 
allowed and no suit need be brought for 
recovering the amount. [3 dyes not follow, 
however, that, because the amount can be 
recovered in that manner, it is actually 
an arrear of land revenue with all the 
incidents attaching to such arrears. 

I would further point out that under 
s. 122 (1) it isonly the land revenue asses- 
sed on an estate, mahal or land that isa 
first charge on such estate, mahal or land 
and ib cannot be held that any other debt 
due by the holde: of the estate, mahal or 
lan |, even though it may be recovered as 
land revenue, is the “land revenue assess- 
ed” on such estate, mahal or land. Some 
passages in my judgment in Second Appeal 
No. 293 of 1929, decided on October 18, 
1930, have perhaps been misunderstood, 
but I would poinb out that the only lien 
that a Co-operative Society has under the 
Co-operative Societies Act is that provided 
by s. 19 of the Act, anl that sestion no- 
where lays down that any debt due tothe 
Society shall be a first charge on the land 
or holding. Again, I would point. out 
that unders. 123 (f) of the Land Revenue 
Act the Revenue Court may sell the estate, 
mahal or land, upon which the land re- 
venue is assessed, forthwith without attach- 
ment, and under s. 128 g) the Couri can 
attach and sell immovable property be- 
longing to the defaulter other than the 
land in respect of which ithe arrear has 
accrued. lam of opinion that a Revenue 
Court proceeding under s. 225(c) of the Land 
Revenue Act must be held to act under 
s. 128 (g) of the Act and not under 
s. 128 (f). It follows, then, that the pro- 
cedure laid down by ss. 13land 132 of the 
Act will apply and that objections may 
be made, and also a suit may be brought, 
in respect of such attachment. 

I am of opinion, then, that the view taken 
by the lower Courts is correct and that the 
jurisdiction of the Civil Courtis not barred 
under s. 220 (m) and that,’ as no lien or 
charge is given by s. 19 of. the Co oper- 
ative Societies Act over the land of a 
debtor, the order of the executing Court 
(fix. p. 1) was incorrect and that the 
piaintifi-respondent was entitled to have 


‘the property sold for his mortgage in 
“priority toany claim of the appellant. 


The appeal therefore is dismissed and the 
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decree of the lower Appellate Court is con- 
firmed. Costsof the appeal will be borne 
by the appellant. Oiher costs as ordered 
by {he lower Appellate Court. 

N. _ Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Original Order No. 5 of 
19338 
December 15, 1933 
CougtTNuy-T rent, C. J., AND 
DHAVvLE, J. 
SUSILCHANDRA MUKHERJEE 
AND OTHERS—DECREB-HOLDERS—APPELLANTS 
VETSUSs 
Sheikh MIAN MOHAMMAD AHSAN 
AND OTHERS—d UGG BNT-DEsTOas— 
RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss, 195 (2), 5, 
158-B— Limitation Act {IX of 1908), s 19— 
Applicability to sutis under Bengal Tenancy Act— 
Suit for rent and cess— Suit registered as money 
sut— Decree, if canbé executed as rent decree under 
the Bengal Tenancy Act. 

Section J85 (2), Bengal Tenancy Act, makes 8.J9, 
Limitation Act, applicable to suits under the Bengal 
Tenancy Act. Syed Hasan imam v. Brakmdeo 
Singh (|), referred to 

The fact thata suit for rent and cess was re- 
gistered as a money suit does not settle the character 
of the decree that was actually obtained by the 
plaintiffs. A decree for rent and cess in accordance 
with the Bengal Tenancy Act, reading 8. 1%, 
Limitation -Act as part of that Act in virtue of 
=, 185 (2), ought to b3 treated as one under the 
Bengal ‘lenancy Act, meaning by that, a rent dec- 
ree that cai baexecuted under such provisions as 
ss. 63 and :158-B of the Act, 


Appeal, from an order of the Subordinate 
Judge, Purnea, dated November 8, 1932. 

Mr. S. N. Bose, for ihe Appellants. 

AN M. Hasan Jan and G. Mohammad, 
for the Respondents. 

Dhavle, J.—The question in this appeal 
is whether the decree for rent and cess 
obtained by the appellants can be executed 
as arent decree under ihe Bengal Tenancy 
Act or only asa money decree. The lower 
Court has-held that it cannot be executed 
as arent decree, and this on various grounds. 
In the first place the suit was registered as 
a money suit; secondly it was decreed in 
respect of more than four years and for 
interest at more than 124 per cent. per 
annum.. The claim of the appellants as 

plaintiffs in the suit was for rent from 
£329 to 1832 and for cess from 1325 to 1332 
M.S. (Mulki San) 


The defendants in the suit who are n? o 
the respondents, objected ihat under t : 
Bengal Tenancy Act the een were n0 
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entitled to sue for such long periods. This 
objeclion was upheld in the trial Court. 
The plaintiffs appealed to this Court and 
this Court modified the decree of the trial 
Court by awarding to the plaintiffs not 
only the sums which were realisable under 
the Bengal Tenancy Act but also two other 
sums which this Court held the plaintiffs 
were entitled to under s. 19 of the Limitation 


Act. The interest allowed was at the rate 
stipulated for in the patni lease. But 1t 1s 
immaterial that this rate is in excess of 


that provided in the Bengal Tenancy Act 
because we are here dealing with a patni 
lease ‘and the lease was moreover given 
before the enactment ofthe Bengal Ten- 
ancy Acl. 

It has been argued on behalf of the res- 
pondents that the application of s. 19 of the 
Limitation Act to the claim of the plaint- 
iffsin the suit takesthe decree obtained by 
them out of the operation of the Bengal 
Tenancy Act. Buts. 185 (2) makes s. 19 
of the Limitation Act applicable to suits 
under the Bengal Tenancy Act and as to 
ihe apparent conflict betwnen s. 185 (2) of 
the Bengal Tenancy Act and s. 29 (2) (b) of 
the Limitation Act as amended in 1922, 
we have a decision of this Court in Syed 
Hasan Amam v. Brahmdeo Singh (1) which 
makes the position perfectly clear. That 
the suit was registered as a money suit 
does not settle the character ofthe decree 
that was actually obtained by the appel- 
lanis: That decree is a décree for rent 
and cess, and isin accordance with the 
Bengal Tenancy Act, reading s. 19 of the 
Limitation Act as a part of “that Act in 
virtue of 8.185 (2). The question ought not 
to be treated as one of mere nomenclature, 
The learned Advocate for the respondents 


‘has endeavoured to show that the decree 


is not within the Bengal Tenancy Act 
because it travels beyond the schedule of 
the Act, but if theschedule is a part of the 
Act soiss. 185 (2). Hehas not been able 
to show in what other respects the decree 
falls outside the Bengal Tenancy Act and 
it seems to me that the decree ought to 
be treated as one under the Bengal Ten- 
ancy Act, meaning by that, a rent decree 
that can be executed under such provi- 
sions a8 ss. 65 and 158B of the Act. I would 
therefore allow the appeal with costs and 
let the execution proceed as ina rent execu- 
tion under the Bengal Tenancy Act. The 
appellants are also entitled to their costs 

(1) 126 Ind, Oas. 299; 9 Pat, 747; AI R 1930 Pat 
301; Ind. Rul, (1980) Pat 603, 


e 
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of the lower Court, Hearing fee one gold 


muhur. 
Courtney-Terrell, C, J.—I agree. 


N. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Jurisdiction Case No. 16 of 
1933 
November 21, 1933. 
Geitiy, OFF). J. C., AND NIYOGI, A, J.C. 
PUNAMCHAND MAHESHRI—P aw tier 
. — APPLICANT 
Versus 
GADIRAM KUNBI AND OTHERS — 
DrrenDANtTs—NoN-APPLICANTS 

Ciril Procedure Code (Act V of 1998), O. XLVIT, 
yp 1—Clerical mistake not affecting dectsion— 
Whether aground for review—Dismissal of fore- 
closure suit as against purchaser—Dismissal having 
same effect as discharge—No failure to apply 
apposite law— Review not competent. 

Where it is apparent that the mistake ie only ofa 
clerical nature and does notaffect the actual deci- 
sian of the case, it is no ground for review. 

The dismissal of asuit for foreclosure against the 
purchaser has the same effect as that of discharge. 
‘he decree-of dismissal will not preclude the 
subsequent mortgagee from suing” on any other 
cause of action. There can be no apportionment of 
rights so long as the purchaser's position is that of 
a mortgagee In such circumstances there will be 
no failure of apposite lawand an application for 
review cannot be allowed. | 

Application for review of judgment in 
First Appeal No. 108 of 1930, dated January 
12, 1933, arising out of O.S. No. 4 of 1929, 
dated January 25, 1930, on the file of the 
District Judge, Chhindwara. — ; 

Mr. Kinkhede, R. B. ( with him Mr. M. R: 
Bhode), for the Applicant. 

Mr. T. D. Mangalmurti (with him Mr. T. 
N. Mangalmurti), for the Non-Applicants. 


Order.—This is an application for review 
of our judgment in First Appeal No. 108 of 
1930 on two grounds:—(1) that there ıs an 
error of facl apparent on the face of the 
record; and. (2) ihat apposite law has not 
been applied. 

It is pointed out that this Court decided 
the case on the assumption that the two 
two mortgages were of different dates while 
they were of the same date. It is true that 
there has been a mistake in the first sen- 
tence of para, 6 of our judgment in stating 
that Sheoratan held two mortgages of differ- 
ent dates. in view of the clear mention 
in para. -2 of two mortgages having been 
executed on June 283, 1921, it is apparent 


that the mistake is only of a clerical nature. 
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Moreover, it does not affect the actual de- 
cision of the case as is evident from para. 2 
of our judgment. l 

The facts of the case were as follows. 
There were two simultaneous mortgages 
executed on June 23, 1921, one in favour of 
Sheoratan and another in favour of his 
nephew Ghudulal. The property comprised 
in both the mortgages was identical. The 
mortgage held by Ghudulalt fell to share 
of Sheoratan at a private partition. Thus 
Sheoratan became the holder of both mort- 
gages. Sheoratan instituted, on one of the 
mortgages, a suit which resulted in a preli- 
minary decree which was satisfied by sale 
of a part of the mortgaged property to Gadi- 
ram. Then Sheoratan sued on the other mort- 
gage impleading Gadiram as a defendant 
on the ground that he was a purchaser, of 
equity of redemption. Gadiram declined 
to redeem but claimed to be subrogated to 
position of the holder of the mortgage which 
was satisfied, In other words, he claimed 
that by subrogation, he being the holder of 
one of the two simultaneous mortgages, 
could not be compelled to redeem by Sheo- 
ratan who was the holder of the other mort- 
gage. We held that Gadiram was entitled 
to use one of two mortgages which was dis- 
charged as a shield against the other which 
was sought to be enforced against him. In 
doing so we regarded him asa holder of one 
of the two simultaneous mortgages and not 
as a prior mortgagee. There was therefore 
no error of fact. 


It is not urged that the proper course was 
to make an order discharging Gadiram from 
the suit or to remit the case- to the lower 
Court for apportioning thelr respective 
rights in the property as if they were co- 
owners. We are of opinion that the dis- 
missal of the suit for foreclosure as against 
Gadiram has the same effect as that of 
discharge since the lower Court’s decree, 
which we have affirmed, covers the property 
purchased by Gadiram. This decree of dis- 
missal will not preclude the applicant from 
suing on any other cause cf action on the 
principle stated in Laxminarayan v. Vitho- 
ba (1). There can be no apportionment of 
rights, (which means virtually determining 
their shares with a view to eventual parti- 
tion of the property) so long as Gadiram’s 
position is that of a mortgagee. Under the 
decree of the Court it is open to the appli- 
cant, after obtaining the final decree or 
foreclosure, to sue for redemption treating 
Gadiram as a mortgagee in possession, 


(1) 52 Ind. Cas, 82; 15 N L R 114, 


1934 


“There is thus no failure to apply the appo- 
site law. 


Tns application is dismissed with costs. 


Pleaders’ fee Rs 50. 
N. Application dismissed. 


LAHORE HIGH COURT a. 

First Civil Miscellaneous Appeal No. 1075 

of 1933 i 

January 11, 1934 
Jal LAL J. 

Messrs. ‘THE GENERAL COAL SUPPLY 
Co. LIMITED, AMRITSAR—D EFENDANT — 
ns APPELLANT. 

versus 

KARAM CHAND THAPAR < 

BROTHERS Lro. CALCUTTA -PLAINTIFF 


— RESPONDENTS 

Civil Procedure Code ‘Act V of 190%), . 9. 
XXXVIII, rr. 5,4—Direction to defendant to give 
security—Order that on failure to give security 
action under O. XXXVIII, r.6 would be taken— 
Appealability of order—Allegation that defendant is 
realising his assets to prevent satisfaction of 
plaintiff's claim—Effect of =. 

When the trial Court has . already determined 
the liability of the defendants property to an 
attachment before judgment unless security is given, 
and the Court directs the defendant to give secu- 
rity for the’ satisfaction of any decree that may be 
passed in favour of the plaintiff and notes that on 
failure ofsecurity b2ing furnished further action 
under O. XXXVIII, r 6 would be taken, the order 
is no longer one under O. XXXVIII,r. 5 and an 
appeal fromthe order is competent Sourendra 
Nath Mitra- v. Tarubala Devi (I) and ilaji 
Mohammudin d; UI. Vv. Maisterna Japan Trading Co. 
(2), relied on, 

An allegation by the plaintiff in his application 
that with intent to prevent the satisfaction of his 
cla'm the defendants are realizing their assets, is 
an allegation which must be held to be tantamount 
to what is required by CO. XXXVIIL, r 5 of the 


Civil Procedure. Code to be established by a plaint-. 


iff before he can obtain order for the security or a 
conditional attachment before judgment. 


C.M. F. A. from an order of the Sub- 
ordinate Judge. First Class, Amritsar 
dated June 19, 1933. l 

Mr. J.G. Sethi for the Appellant. 


Messrs. Nawal Kishore and Vishnu Duit, - 


for the Respondent. 

Judgment.—The respondent instituted 
a suit against the appellants, a limited 
company incorporated under the Indian 
Companies Act. With the plaint an ap- 
plication was made for attachment before 
judgment of the property of the defendants 
onthe ground that they were disposing of 
their assets with the intention of delaying 
the satisfaction of any decree that may 
be passed in favour of the plaintiff. It was 
alleged that the Company was almost in- 


~ 
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solvent. No . conditional order for the 
attachment of the property of the defendant 
was passed but the Court issued notice to 
the defendants to show ‘cause and afler 
hearing both the parties passed an order 
in which it was held that a good case had 
been made out for the order of attachment- 
before judgment of property of the defend- 
ants. ‘The Court directed ‘the latter to 
give security ‘for the satisfaction of any 
decree that may be passed in favour of 
the plaintiff and noted that on failure of | 


- security being furnished, further action 


under O. XX XVIII r. 6 would be taken. 
Security has notbeen furnished by the 
defendants and itis expressly stated on’ 
their behalf that no security would be 
furnished and consequently an appeal has 
been preferred to this Court. j 
A preliminary objection is taken on 
behalf of the respondent that no appeal 
lies from ihe order in question which must 
be deemed to be an order under 
O. XXXVIILr.5. In my opinion there is 
no force in this preliminary objection. The 
order no longerisone under O. XXXVIII 
1,5, The trial Judge has already deter- 
mined the liability of the defendants’ prop- 
erty to an attachment before judgment 
unless secutity is given. This case is 
almost identical withthe cases decided in 
Sourendra Nath Mitra v. Tarubala Dasi (1) 
and Haji Muhammad. &Co. The Eastern 
Japan Trading Co, (2), the only difference 
being that in those two cases a definite 
direction forthe attachment of the prop- 
erty before judgment had been given in 
the order under appeal if- the defendants 
failed to furnish security. In the present 
case there is no such defnite order, but 
the learned Judge has stated that he would 
pass such an order, I assume without hear- 
ing parties any further, because he says 
inthe penultimate pargraph of his order 
that “taking into consideration I think it is 
a fit case in which the outstand- 
ings’ of the defendants company 
and their deposits in the bank should 
be attached before judgment.” * * J, 
therefore, overrule the preliminary objec- 
tion. j ya 
On the merits, in my opinion, this appeal 
must fail. Jt has been alleged in his 
application by the plainti that with intent 
to prevent the satisfaction of his claim 
the defendants are realizing their assets. 
(1) 101 Ind Cas. 9; A IR 1927 Cal, 354; 510 W 
2) 79 Ind: Cas. 242: £0 O 215; A I R1923 Cal 


~ 
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That in myopinion inthe circumstances 
of this case is an allegation which must be 
held to be tantamount to what is required 
by O. XXXVIII r.5 of the Civil Procedure 
Code tobe established bya plaintiff before 
he can obtainorder for security cr a con- 
ditional attachment before judgment. 
Though the Court does not in so many 
words findthat this is the intention of 
the defendant in dealing with his assets, 
this finding must be assumed, having 
regard toits observations and the conclu- 
sions reached by it. The circumstances 
disclosed in the order of the trial Court and 
the subsequent conduct of the defendant 
leave no doubt that the apprehensions of 
the plaintiff are well-founded, 

I dismiss this appeal with costs. 

N. =, Appeal dismissed. 


ee 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision No. 573 of 1932 
December 12, 1933 
Vivian Boss, A. J.C. 
DEVENDRA KUMAR AND OTAERS 
— Å PeLIJANTS — PLAINTIFFS 
VETSUS 
Musammat BATASIBAI AND oranrgs— 


APPELLANTS AND DEFENDaNTS 

Civil Procedure Code (Act V of 1904), O. I, 7. 10 
(2);—Suiton mortgage—Party claiming that she and 
not plaintiff hus right lo sue—Adduion of party 
as defendant —Legality of—Mortgage suit should not 
be converted into a generaladmiunistration surt. 

It is. ofien undesirable in a mortgage suit to 
change its character alfogether and convert it into 
a general administration suit, 

Order 1, r. 10 (2, Civil Procedure (ode, gives the 
Court a right to add parties in two cases only. The 
first is when he ought to have been joined and has not 
been joined. In asuit upon a mortgage the plaintiff is 
not bouad to join everybody who chooses to set up a 
title tothe property unless he chooses. If then he 
is givenan optionto join them or not and he 
chooses to exercise that option by ignoring them 
itis impossibleto say he ought to have joined 
them. ‘I'he clausecan apply only when he was 
bound to join them and has not dune so. Tne 
second casein which a party may be added under 
r. 101s when his presence is necessary to enable the 
Court to make a complete adjudication upon the 
questions involved inthe suit, Where a full and 
final adjudication is possible between the existing 
parties of all questions involvedin the suit, and 
16 isnot necessary to decide who has the right to 
‘gue if the plaintiff has not, addition of a new party 
‘should not bè allowed. The Court has no jurisdic- 
tion to add parties in such a case, unless of 
course, everybody consents to the addition. Keshav- 
ram v. Ranchhod (1), Sabduralli v. Sadashiv Supde 
(2) and Sri Mahant Prayaga Doss v. The Board of 
‘Commissioners for Hindu Religious Endowments, 
Madras (3), reliedon Dwarka Nath Sen v. Kesory 
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Lal Goswami (4), Maung Tin v. Maung Po (6) and. 
Mool Chand Gupta v. Bhoop Singh (7), distinguished 
Vydianadayyan v Sitaramayyan (8), dissented from. 


Application for revision of the order of the 
District Judge, Chhindwara, dated October, 
10, 1932, in C. S. No. 3-31 pending for 
January 3, 1233. 


Messrs. M. B. Kinkhede and A. R. Kul- 
karni, for the Applicants. 

Messrs. D. N. Chaudhry an M. R. 
Bobde, for the Non-applicant. 

Order.—A mortgage was executed in 
favour of two persons, Lalchand and 
Gulabchand. Gulabchand died and one 
Fulchand claims to be his adopted son. 
Lalchand and Fulchand then brought the 
present suiton the mortgage. Lalchand 
died during the pendency of the suit and 
his legal representatives were duly brought 
on record in his place, but we are not con- 
cerned withthat here. What does concern 
us is that one Batasibai, who is not a party 
tothe suit, claims to be added as a party 
on the ground that sheisthe rightful heir 
to Gulabchand and that Fulchand is an 
usurper. She isa daughter of Gulabchand 
and denies Fulchand’s adoption. Thelower 
Court bas granted her prayer and has added 
heras a defendant under O. J,r. 10 (2) of 
the Code of Civil Procedure. IJ ulchand 
and Lalchand’s legal representatives are 
both aggrieved at this and have filed this 
application for revision. They claim that 
as plaintiffs they have the right to contest 


‘the litigation and thatthe Courts have no 


power toforce a tight upon them in which 
they haveno desire to engage. I am of 
opinion the contention ts well-founded, © 
Order J, 1, 10 (8) gives the Court a right 
to add parties in two cases only. ‘The first 
is when he ought to have been joined and 
has not been joined. In a suit upon a 
morlgage the plaintiff is not bound to join 
everybody who chooses to setup a titleto 
the property unless he chooses. If, then, he 
18 given an option to join them or not and 
he chooses to exercise that option by ignor- 
ing them, itis impossible to say he ought 
to have joined them. Theclause can apply 
only when he was bound to join them and 
has not done so. The secondcase in which 


‘a party may be added under r. 10is when 


his presence is necessary to enable the 
Court to make a complete adjudication upon 
the questions involved inthe suit. A full 
and tinal adjudication is possible between 
the existing parties of all questions involved 
in the suit. Hither Fulchand has a right 
to sue orhe hasnot. It is not necessary to 


= 
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decide who else has the right if he has not,- 


even if it be desirable. But. desirability is 
not the point on which the power turns; it 
Is necessity: Keshavram v. Ranchhod (1) 
and Sabduralli v. Sadashiv Supde (2). 

It is often undesirable in a mortgage 
sulb to change its character altogether and 
convert it into a general administration 
suit. But if the matter rested there, I 
would Rave no ‘jurisdiction ‘to interfere. 
The point’ goes deeper. The Court has no 
jurisdiction to add parties in such a ‘case, 
unless of course everybody consents to the 
addition: Sri Mahant Prayaga Dass V. 
The Boardof Commissioners for Hindu 
Religious Endowments, Madras (3). 

The following cases have been cited by 
the learned Advozate for the non-appli- 
cants:—Dwarka Nath Sen v.  Kesory Lal 
Goswami (4). But in this case it was held 
that the new party “ought? to have been 
added. He wasin actual possession of the 
‘property and claimed through the defend- 
ant in that suit by means ofa transfer. 
Musammat Batasibai does not claim 
through anyofthe parties here, nor do 
they claim through her. Shs is notin pəs- 
session either. So, that case does not apply 
here. Abdul Gafur. v. Ali Miah (5) is 
much more apposite to the present 
The suit was one for rent, and in it the 
addition of a party was refused on the 
‘ground that a rent suit cannot be converted 
into a complete title suit even though ques- 
tions of title may ariseincidentally. Maung 
Tin v. Maung Po Htoo (6) was also quoted on 
behalf of the non-applicants.”. But that was 
anadministration suit in which all claim- 
ants to the estate are obviously . both 
proper and necessary parties. Mool Chand 
v. Gupta Bhoop Singh (T) was a case of 
transposing a defendant wh) was already 
a partyto ths suit tothe position of a 
plaintiff. That is no; the point here. 
With respectto Vydianadayyan v. Sitara- 
mayyan (8) that decision was not followed 
in the laùssr Madras case and with the 
utmost respect I dissent from ths view 
taken there. l eo 


(1) 3) B 156; 7 Bom. L R811 | 
(2) 51 Ind Oas 223; 43 B 575; 2l Bom. L R 


369. 

(3) 95 Ind. Oas, 214; 5) M 34; (1926) M WN 
575; SIM LI 143; A [R1925 Mid. 835 & 927; 24 L 
W 733. ` i E i 

(4) 6 Ial. Oas. 549; 1t OW N 703. 

(5) 82 Ind. Oas, 3.9, 23.0 W N 805; A IR 1925 0al, 


6. Bi a 
(6) 133 Ind. Oas. 22; 5 R 159; A I R 1927 Rang, 


192, oS < 
(7) 105 Ind, Oas. 473; ALR 1927 Ovdh £31;:2 Lusi 
Oas. 516. i 
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MISS J. J. VILLA Ù. O. A, PETLEY d 79) 


Case. . 


‘title deéds operates to ‘carry ‘the 


‘which carries a deposit of. title deeds 
endorses the same rights asthe original holder of 


ry > 4 


The. application is.allowed. Ireserve the 
order of the lower Court and - reject 
Batasibai’s application for being added as 
a. party to this suit. The. non-applicants 
will bear the costs- of the applicant 
in this Court. There will be no order as 
to -costs in the lower. Court. Pleader’s fee 
Rs. 29. we Be 

N. Application allowed. 


_ RANGOON HIGH COURT 
Civil Regular Nos. 378 and 403 of 1933 
January 9, 1934 
“SEN, J. 


Missed... VILLA APPin 
VETSUS 


C.A. PETLEY—RESroNDENT 

Mortgage—Promissory note accompanied by deposit 
of title deeds—Promissory note payable on demand 
— Limitation, when, begins to run—Limitation Act 
(IX of 1903); Sch. J, Art. 132—'On demand,’ con- 
struction., of-—-‘Document requiring registration, 
meaning of—Letter describing security—Admissibi- 
lity of other evidence as to- security—Transfer of 
Property Act (LV of.1882), s3. 116, 71, 43—essee 
remaining in possession after expiry of period— 
Indenture of conveying leasehold and lease deeds— 
Whether suffictent to create mortgage by deposit of 
title deeds—Doctrine of feeding the estoppel—Scope 
of. 
‘Where it was contended .that a mortgage was 
evidenced by a promissory note accompanied by 
deposit of title deeds, and the promissory note was 
payable on demand, and “consequently limitation 


-for the mortgage should run from the date of the 


execution of the promissory note : : 

Held, that although prima facie a sum payabl 
‘on demand’ is re-payable forthwith andthe words 
‘on demand’ are superfluous, in each case the.ques- 
tion whether or not theparties intended that the 
word ‘on-demand’ should be treated as an integral 
and operative part ofthe argreement depended upon 
the true construction of- the agresment into which 
the ‘parties entered and that the question tobe 
considered was whether the words ‘on demand’ were 
mere words, or whether, looking at the whole 


“document, it was really intended that the ‘demand 


should be made before the liability to pay would arise 
Tan Soon Thye v. Lionel Emile Du . Bern (1).and 
necretary of: State for India in Council v. Radhika 
prasad Bapult (2), referred to. [p.724, col 1.1 


Held, also’ that in the present case, the words 
‘on demand’ appearing onthe promissory note must 


‘be held’ tó be mere words, ‘it never having beén the 
‘intention of the parties that the loan 


should be 
re-payable immediately on demand. [ibid]. |” 
- The transier of a mortgage debt by the endorse- . 
ment of a promissory note secured by deposit of 
security with it, 
that is, am endorsement - of 4 promissory note 
gives the 


the promissory note and holder of the title deeds, 


' Elumalai Chetty v. Balakrishna’ Mudaliar (3) and 


Perumal Ammal v, Perumal : Naicker 5), relied 


on, Cunniah v, Gopala Chettiar (4), referred to, [p 


724, col, 2.] 


s \. 
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Where the material parta letter contained the 
words, “ particulars of security, free-hold Jand and 


two houses known us ‘Rose Lodge’ and ‘Dovecot’ ` 
in Budd Road:” 
Held, that the letter did not come within the 


definition of “a document requiring registration” 
and evidence could be ledas to the scope of the 
security outside the letter. M. Subramanian v. M. 
L. R. M. Lutehman (6), distinguished. [p. 726, col. 
l, i 

Where after the termination of a lease granted to 
a person she remains in possession of the leasehold 


premises and the lessor accepts rent from her and: 


acquiesces in her remaining in possession, under 
s. 71 read with s. 116, Transfer of Property Act, 
the indenture conveying the leasehold and the 
leases in the possession of the lessee or her agents 
at the time of the deposit of title deeds are 
sufficient to found a mortgage by depositof title 
deeds, [p. 727, col. 2.] 

Under s. 43, Transfer of Property Act, where a 
person mortgages property which he has {no right 
to mortgage and the property subsequently vests 
in him, such @ mortgage, will operate against 
him underthe provisions of this section. Sarju 
Prasad v. Bindeshri Bakhsh Pal Singh (8), relied 
on. [p. 728, col. 1] R 

Where a grantor has purported to : graut an 
interest in land, which he did not at the time 
possess but subsequently acquires, the benefit of 
the subsequent acquisition goes automatically to 
the earlier grantee, ajagopakse v Fernando (11) and 
Fernando v. Gumatilaka (12), relied on.. [ibid.] 

When a lessor erroneously represents that he is 
authorised to leasea property and grantsa lease of 
it, and afterwards acquires that property, the lessee 
is entitled to have the property from 
Protab Chandra Roy v. Judhister Das ‘(10), relied 
on. |ibid.] 


Mr. L. C. Robertson, for the Appellant. 

Mr. T.F. R. McDonnell, for the Res- 
pondent, 
 Judgment.—These two cases by consent 
-of Advocates for the parties have been heard 
and tried together. 

Civil Regular No. 378 of 1933 is a suit 
for a declaration that certain property 
known as ‘The Haven’ does not form part 
of the security given by the plaintiff's late 
mother Mrs. EH. 1. Villa -for a loan of 
Rs. 40,000 to the defendant. Civil Regular 
No. 403 of 1933 is a suit for a declaration 
that the plaintiff, Charles Arthur Petley, is 
a mortgagee by deposit of- title deeds of 
freehold and leasehold premises and the 
buildings standing thereon as specified in 
detail in the plaint, and for the usual mort- 
gage.decree. 

Before proceeding to discus3 these cases 
I shall set out what in my opinion seems to 
be the reason why Civil Regular No. 378 of 
1933 was filed. In doing so it is necessary 
to detail the history of the mortgage to 
Charles Arthur Petley by the late Mrs. Villa. 

From the evidence it appears that 
Mrs. Villa ‘became the owner. of 3rd class 
. Suburban allotments Nos. 37 and 37A toge- 
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ther.with the dwelling hotisè standing there- 
on known as “Rose Lodge,’ Budd Road, 
Rangoon and leasehold land known as 
2nd class suburban allotment No; 95 toge- 
ther with the building standing thereon 
known as “Dovecot” in Budd Koad, Ran- 
goon. These properties were transferred 
to her under anindenture of August 3, 1909, 
by E. A. Villa as executor of thelast will 
and testament of her husband, the late 
J. ©. G. Villa. It appears ihat amongst 
other dealings with this property, the late 
Mrs. Villa had prior to 1910 depcsited 
with the firm of Balthazar & Son as agents 
for E. Darlington the title deeds of the 
above-mentioned properties, and amongst 
these title deeds there was this indenture of 
August 3, 1999, whereby the transferor, 
E. A. Villa, transferred and conveyed the 
properties mentioned therein, as executor, 
to his mother the above-mentioned prop- 
erties. It next appears that on November 1, 
1919, Messrs. Balthazar & Son acting on 
behalf of C. A. Petley and also on behalf 
of Mrs. Villa arranged what was practically 
a transfer of the Darlington mortgage to 
C. A. Petley. It is also in evidence that 
the original lease regarding the suburban 
allotment No. 95, had been returned in 
January, 1917, to E.A. Villa by Balthazar 
& Son on the understanding that as the 
lease was to expire at the end of 1917, 
E. A. Villa, on behalf of Mrs. Villa, would 
take sleps, or was about to take steps, to 
obtain a renewal of the said lease. ‘his 
appears from an endorsement on Ex. 
“K” a cover which is supposed to have 
title deeds deposited by 
Mrs. Villa, with Balthazar & Son. 
Mr. Joakim, the Managing Director of 
Balthazar & Son, has spoken to the endorse~ 
ment and tothe signature of E. A, Villa, 
and his statement has not been contradict- 
edin any way. In 1921, it appears that 
‘Mrs. Villa obtained a new lease of the 
said premises. In 1923, it appears that this 
lease was divided into two, one for suburban 
allotment No. 95 and one for suburban 
allotment No. 95A. In 1922 Mrs. Villa had 


built on suburban allotment No 95A the 


house known as “the Haven.” ‘‘Dovecot ” 
then stood on suburban allotment No. 95. 
On December 29, 1925, Mrs. Villa, by a 
deed of gift conveyed to her daughter, 
Josephine Jane Villa, suburban allotment 
No. 95A together with the building stand- 
ing thereon known as “The Haven.” 
Mrs. Villa died on March 18, 1930. The 
two new leases, which had remained all 
along outside the possession of Balthazay 
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& Son, that is to say, they were either with 
Mrs. Villa, Mr. E. A. Villa or some other 
person on behalf of Mrs. Villa, were re- 
turned to Messrs. Balthazar & Son on 
January 26, 1931. These dates and facts 
are material for tbe purpose of the better 
understanding of this case. 

Now, the suit of Miss Josephine Jane 
Villa was filed on July 21, 1953. From 
my reading of the evidence and the circum- 
stances that have appeared in this case, in 
my opinion, Miss Villa first entertained 
the idea of disputing the validity of 
Petley’s mortgage on the advice she received 
from Counsel. In her evidence she frankly 
states that right up till the time she was 
hegotiating with Petley about the difficulty 
she had as regards the payment of in terest, 
she believed that, inlaw, at all events, the 
property which had been gifted to her by 
her mother did form part of the security 
held by Petley. Reference to Ex. 21, 
her Advocate’s letter to Petley, contains this 
statement : 

“In these circumstances she will be reduced to 
poverty unless she makes some arrangements with 
you whereby you can take over part of the mortgaged 
property and release her house.” 

Her house can only mean ‘‘ The Haven” 
and she admits that this was written under 
her instructions. 


The learned Counsel for Petley states 
that had Miss Villa not filed this suit, in 
all probability the mortgage suit would not 
have been filed as his client had all along 
been willing to accommodate Miss Villa as 
regards the payment of arrears of interest. 

When the case was on the board and ripe 
for hearing, an application was filed by 
Counsel for Miss Villa in Civil Regular 
No. 403 of 1933 to amend the written state- 
ment and Counsel for Petley also asked 
leave to amend his plaint in consequence 
of the amended written statement. 


The amended written statement certain- 
ly raises a different and new case as regards 
the claim put forward by the plaintiff in 
Civil Regular No. 378 of 1933. In that 
case all that the plaintiff claimed was a 
declaration that the property known as 
“The Haven” did not form part of the 
security given by her late mother, Mrs. E. I. 
Villa to Petley for a loan of Rs. 40,000. No 
mention wasmade there and no question 
raised as to the validity of Petley’s mort- 
gage or as tothe other properties not form- 
ing part of Petley’s security. Now, in the 
amended written statement, for the first 
time it appears that Miss Villa is advised to 
question the validity of the whole mortgage 
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to Fetley and she also puts up a defence 
that in any event the leasehold plots 
Nos. 95 and 95A, together with “ The 
Haven,’ never formed part of the securities 
deposited with Petley, her case being that, 
if Petley’s mortgage by deposit of title 
deeds was a good one, it could only apply 
to the freehold property with ‘‘Rose Lodge” 
standing thereon and tothe building only, 
known as ‘‘ Dovecot.” A plea was also 
raised that the plaint on the face of it was 
barred by limitation. 

The amended plaint is practically the 
Same except that an answer is made to 
the plea of limitation, the plaintiff never 
abandoning his assertion in the original 
plaint that the suit as framed did lie and 
that no question of limitation arises, 

I need not comment on the desirability 


or otherwise of the Court admitting the 


amended written statement, as Counsel 
for Mr. Charles: Arthur Petley raised no 
objection. l 

. At the framing of the issues Counsel for 
the defendant abandoned and waived the 
plea of limitation. The other issues are 
these : | 

(1) Whether there were valid mortgages 
created in favour of Mr, Petley by 
Mrs. Villa and also by the execu- 
tors of the estate of Mrs. Villa. 

(2) Did the mortgages in favour of Mr. 
Petley include the leasehold plots 
Nos. 95 and 95A and the buildings 
thereon ? 

(3) Is Mr. Petley debarred from proving 
such mortgage by reason of the 
document of November 1, 1919, 
(i.e. the letter from Balthazar & 
Son to Mrs. Villa)? 

Although the plea of limitation has 
been abandoned, Counsel for the plaintiff 
argued this point and referred to Art. 132 
of the Limitation Act as being the Article 
which applied to this case. Article 132, 


rans as follows :— | 

“ Limitation is 12 years from tha time the money 
sued for becomes due {ina suit to enforce payment 
of money charged upon immovable property). 


As I understand the. contention‘ of Miss 
Villa’s Counsel, he claims that. as the 
mortgage was evidenced by a promissory 
note accompanied by deposit of title deeds 
and as the promissory note was payable 
ondemand, under this Article, 12 years 
should run from the date of the execu- 
tion of the promissory note. This, in my 
opinion, is erroneous and has been settled 
by authority. I need refer-’.only to the 
authority of this Court, namely Tan Soon 
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Thye v: Lionel Emile Du Bern (1) in 
which his Lordship the Chief Justice held 
that in -his‘opinion ‘‘although pirma facie. 
a sum payable ‘on demand’ is repayable 
forthwith and the words ‘on demand’ are 
superfluous, in each case the question 
whether or not the parties’ intended that 
the word ‘on demand’ should be treated 
as an integral and operative part of 
the agreement depends upon the true 
construction of the agreement into which 
the parties entered,” - Reference is made 
io the case of Secretary of State for India 
wn Council v. Radhika Prasad Bapuli 
(2), where Schwabe, C. J., held that: 

“The question to be considered is whether the 
words ‘on demand’ are mere words, or whether 
looking at the whole document it is really intended 
that the demand should be made before the liability 
to pay arises. x ; 

This principle has been enunciat- 
-d in a number of cases, both in 
India and in England. In this particular 
case there can be no doubt that the 
-words ‘on demand’ appearing- on the 
promissory note must, in the language 
of Schwabe, C. J., be held to be mere 
words, it never having been the intention 
of the parties that the loan should be 
repayable immediately on demand. : 

The learned Counsel for-the plaintiff 
at one stage of the case asked that he 
‘may be allowed to withdraw Civil Regular 
-No. 378 of 1943: in view of the facts 
appearing in the amended written state- 
ment. As the case had proceeded so far 
-and'as I also thoughtit would be advis- 
-able for his client.not to do so, I intimat- 
ed that it would be best that the case 
should remainon the file as the determina- 


tion of Civil Regular No. 403 of 1933 would ° 


“really decide his suit No. 378 of 1933. 
As I understand the case put forward 
by Mr. Robertson:'on behalf of his client, 
-it is based, as he candidly admits, on purely 
technical legal defences. He states that 
it was not till very late. in the day that 
his client became aware of the existence 
of a letter (Ex. 2) dated November 1, 
1919, written to Mrs. J. E. G: Villa by 
Balthazar.&Son -and it was this letter which 
` gave rise to the filing of the declaratory 
suit by Miss Villa. His contention isthat 
this letter is a document which contains 
the contract between the parties and so 
being unregistered is not’ admissible in 
evidence. His next contention is that this 


a (1) 147 Ind. Cas, 281; 11 R 328; A I R1933 Rang 
tee ad Tad Oas. 785; 48 M 259 

2) 74 Ind. Cas. 785; 46 ; A I R 1923 Mad, 
goras M LJ 685; 18 L W 210. a 
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letter isa document containing the bargain 
between the parties and the terms of the 
letter determined the scope of the securi- 
ties deposited by Mrs. Villa with Balthazar 
& Son as agent of Petley and that it isin- - 
admissible in evidence without registration 
and that noother evidence can be given to 
explainor expand it. Following fiom these 
two main contentions he raises subsidiary 
contentions, that the deposit of title deeds 
on November 1, 1919, with Messrs. Balthazar 
& Son as agents for Petley, if it did 
constitute a valid mortgage, applied only 
to the freehold properties and the house 
known as ‘‘Dovecoi,”’ the reason being 
that on that date Messrs. Balthazar & 
Son did not possess any document of title 
relating to the leasehold properties Nos. 95 
and 95-A and theréfore, there was no 
deposit of any document of title regarding 
this leasehold property. He urges that 
an expired lease, which was the only 
document of title according to him, which 
appertains to the leasehold properties, is 
not a document of title regarding these 
leasehold properties Nos. 95 and 99A. 
His last legal contention is that, as in 
this case the promissory note was made 
out in favour of Messrs. Balthazar & 
Son by Mrs. Villa and endorsed over to 
Petley, there could be no valid mortgage 
created by such endorsement and transfer 
of title deeds, as the law requires in such 
a case that an assignment of mortgage 
rights should be by a registered document. 

I shall deal with the last question first. 
In support of the learned Oounsel’s con-. 
tention that an endorsee of a negotiable 
Instrument, the payment of which was 
secured by mortgage by deposit of title- 
deeds, cannot claim to enforce the mort- 
gage in the absence of a registered in- 
strument conveying the mortgage rights 
to him, the cass of Hluna'ai Chetty V. 


‘Balakrishna Mudaliar (3), has been cited. 


The learned Judges who are said to have 
expressed that view refer in their jadg- 
ment to -two cases of their own Court, 
Cunniah v. Gopala Chettiar (4) and 
Perumal Ammal v. Perumal Naicker (5) 
and in both these cases the law has been 
laid down. In Cunniah’s case 
(kL) Sir John Wallis, C. J., and Mr. Justice 
Napier held that if a debt is secured 


' (3) 66 Ind. Cas 188; 44 M 963; 41 ML J297; 11L 
w 379; (1921) M W N 704; A LR 1922 Mad. 
4 


{9 52 Ind. Cas. 879; 26M LT 242; (1919)M W N 


(5) GL Ind, Cas: 461; 44 M196; 40ML J 25; 13 L 


W 69; (1921) M W N5, 
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by a promissory note and deposit'of title 
deeds, and the debt was transferred by 
endorsement on the promissory note and 
delivery of title deeds to the ‘endorsee, 
that was a valid transfer of the mortgage. 
Sir John Wallis, C. J., and Mr, Justice 
Hughes in Perumal Ammal’s case (5), 
held that the transfer of a mortgage debt 
by the endorsement of a promissory note 
secured by deposit of title deeds operated 
to carry the security with if, that is to 
say, they held that an endorsement of a 
promissory note which carried a deposit 
of title deeds gave the endorsee the same 
rights as the original holder of the pro- 
missory note and holder of the title deeds. 
I might also statethat the learned: Judge 
with whoge opinion I respectiully :beg to 
differ, Mr. Justice Krishnan, did concede 
in the judgment that he is not quite sure 
as to whether the decision he had come 
to would apply to the case of an endorse- 
ment for collection. ` | 
On the face of ihe authorities that have 
been cited before me I hold that. there 
is no force in the contention that, because 
in this case the promissory note was 
made out in the name of Messrs. Balthazar 
& Son and subsequently endorsed over 
‘by them to Mr. Petley, and there was an 
absence of a registered document assigning 
the mortgage, the plaintiff's suit for a 
mortgage decree must fail. I must -also 
mention that in this particular case Messrs. 
Balthazar & Sn were acting as agents 
_for Mrs. Villa and as agents for Petley, 
so that, although the promissory note was 
made out in their name it was known to 
Mrs. Villa to be for ths benefit -of 
Petley. ’ 
I now come to the contention of the 
Counsel for Miss Villa that Ex. 2 is a 
document which contains the contract 
between the parties and should be held 
to be a memorandum of the loan’ such 
as would exclude any evidence being 
given outside the express terms of the 
document; and I take it also that, if 
this contention is correct, the léarned 
Counsel contends that owing to want-of 
registration this document is not admis- 
sible and that being so the whole ‘of the 
mortgage suit must fail. Mr. Mac Donnell 
for Mr. Petley admits that if this Court 
holds. that this document contains that 
bargain between the parties, it is not 
admissible in evidence owing to want- of 
registration and that his suit | must 
fail. ee | 
From the evidence it appears that this 
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letter addressed to Mrs. Villa was written 


by Messrs. Balthazar & Son after they. 


had received instructions from Mrs. Villa 


to obtain a loan’ from one of their clients: 


for the purpose of repaying tha mort-. 
gage debt to Duarlingion. According to 
the evidenca Mr. Joakim did get Mr. 
Petley to agree to advance Mrs. Villa 
a sum of Rs. 40,000 on the same terms and 
conditions and on the same securities as 


they held on behalf of their client. Dar-. 
-lington and I gather that this information 
‘was conveyed to Mrs. Villa (verbally?) or by 


letter and that Mrs. Joakim concluded the 
transaction by addressing this letter to Mrs. 
Villa, which he states in his evidence was 
in the nature of an advice to her that he had 
raised the loan and that he had paid off the 
old.debt. For completion of this transac- 


tion he enclosed with the letter a promissory . 


note for Rs. 40,000 for her signature and: 
return.. The material part of the letter is 
the last two lines, “particulars of security, 


‘freehold Jand and two houses known as ‘Rose 


Lodge’ and ‘Dovecot’ in Budd Road.” In 
Mr. Joakim’s examination-in-chief he was 
asked in what capacity he wrote and sent 
this letter to Mrs. Villa. He stated that he 


did so as her agent and added that “in that ` 


letter: I gave the particulars of the 
securites.” To Mr. Robertson in cross- 
examination he stated that this letter wasa 
mere letter of advice and admitted that he 
had informed Mrs. Villa verbally about the 
arrangement and then confirmed it by this 
letter. He admitted that he also. consulted 
Mr. Petley and wrote the letter and the 
reason why he consulted Mr. Petley and 
wrote the letter was because he was also 
acting as Petley’s agent. He was cross- 
examined at some length for the purpose of 
establishing that this letter was a letter 
written in his capacity not as agent of Mrs, 
Villa butasagent for Petley, and also for 
the purpose of proving that this was a docu- 
ment really given by Mr. Petley to Mrs. 


Villa and that the language therein was 


sufficient to found a case that the document 
required registration. ; 

I have heard the learned Counsel for the 
plaintiff and have given every consideration 
to his arguments and I have no hesitation 
in holding that no such construction can be 
applied to the letter. It is quite clear that 
Mrs. Villa “was called upon to pay up. the 
mortgage debt ‘due to Darlingion, and it is 
quite natural that she should have asked 
Messrs. Balthazar & Son, her agents, to get 
her another loan, and I believe Mr. Joakim 


\ 


when he states that he got Mr. Petley to 
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consent to advance Rs. 40,000 on the 
same terms and conditions as Darlington, 
that he verbally informed Mrs. Villa of 
these facts and that this letter was really, 
as he states, an advice to her confirming 
what he had done. 

The learned Counsel for Miss Villa urges 
that the lettercomes within the definition 
of “a document requiring registration” as 
laid down in the case of M. Subramanian v. 
M. L. R. M. Lutchman (6). A perusal of the 


document in that case and a perusal of. 


the letter in this case shows clearly that 
there is no similarity or analogy of any kind 
between the two documents. The letterin 
Subramanian's case (6) is signed by the 
mortgagee and given to the mortgagor. 
As pointed out by the learned Counsel for 
Petley, it is impossible and almost 
incredible to believe that a letter contain- 
ing the bargain, thatis to say, a letter con- 
stituting the mortgage should be given to 
the mortgagor by the mortgagee. Here 
we have the disputed document in the 
possession of Mrs. Villa’s legal executors, 
and J have held that it was given to her 
not by Petley or by Messrs, Balthazar & 
Son as agents of Petley, but by Messrs. 
Balthazar & Son acting as her own agents. 
In this view I cannot see how anything that 
appears in Subramanian’s case (6) could 
be applied in support of the case put 
forward for Miss Villa. But that caseis 
important for this reason as the learned 
Counsel for Miss Villa urged, that even if I 
came to the conclusion that this document 
did not require registration, still T should 
hold that it was of such a nature that the 
terms of the document, especially the 
particulars of the security stated therein, 
should be strictly construed without any 
extrinsic evidence, and hisclient’s conten- 
tion that only the freehold land and two 
houses known as “Rose Lodge” and 
“Dovecot” in Budd Road are the properties 
included in the mortgage to Petley should 
be accepted. 

Now, it willbe found at p. 77* of the 
judgment in Subramanians's case (6) that 
their Lordships of the Privy Council state: 

“Turning to the document itself, one is led to the 
same conclusion. We hand you herewith title deeds 
ete, Please also hold this as further security. Their 


Lordships have no doubt therefore that the memor- 
andum in quéstion was the bargain between the 


(6) 71 Ind. Cas. 650; 1 R66; A I R 1923 PO 50; 
44 MLJ 602; 32M LT 184; 25 Bom. L R 582:2 
_ Bur L J 25; 388 OLJ4l; 18 LW 446; (1923) M 
pak 23CW NI, 350 O 338; 50IA 77 
(PO. 
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parties,and that without its production in evidence 
the plaintiff could establish no claim, and as it was 
unregistered it ought to have been rejected.” 


In my view this must be the iaw applic- 
able. l 


Mr. Roberstson referred to another Privy 
Council case: Pranjivandas Jagjivandas 
Mehta v. Chan Mah Phee (7) to support his 
contention that even if this document did 
not contain the bargain between the parties 
it was still admissible in evidence and that 
this Court should’ not allow any evidence 
tobe led by Petley to prove anything 
aliunde this letter. In that case there was 
a notandum put on the back of the promi- 
ssory note tothis effect As security Grant 
of a house in 14th Sreet.” Admittedly this 
promissory note wasnot a registered docu- 
ment. Their Lordships in their judgment 
never decided nor was the question raised 
before them, as to whether such a document 
required registration. Their Lordships 
merely stated the law on the subject 
before them as beyond doubt in these 
words: 


“ 1) Where tiles of property are banded over with 
nothing said except that they are to be security, the 
law supposes that the scope of-the security is the 
scope of the title (iz) Where however, titles are 
handed over accompanied by a bargain, that bargain’ 
(iii When tte bargain is a written 
bargain, it andit alone, must determine what is the 
scope and the extent of the security.” 


This follows the words of Lord Cairns in the 
leading case of Shaw v. Foster (8). I cannot 
hold that on this authority I am bound to 
accept the learned Counsel's proposition 
that no evidence could be led as to the 
scope of the security outside this letter 
Ex. 2; and it must also be noted that this 
case of Pranjivandas Jagjiandas Mehta v. 
Chan Mah Phee(7) was decided in 1916 and 
M. oe v. M. L. R. M. Lucthman (6) 
in i 


Now, this finding of mine, practically 
disposesof the major defence in the case. 
There are, however, as I stated in the 
earlier part of my judgment, subsidiary 
lines of attack in the legal defence put up 
by Miss Villa. 


The question as to whether there 
was a proper deposit of documents of 
title sufficient in law to constitute a mort- 
gagehas been seriously and strenuously 
argued by the learned Counsel on behalf of 


(7, 35 Ind. Cas. 10; 43 O €95; 43 I A 122; (1916) 
1M W N443; 31 MLJ 155; 4L W69:14AL J 
638; 20 C W N 925; 18 Bom. LR 664; £0 MLT 
242; 9 Bur. L T 125; 24 © L J 314 (P O). 
(8) (1872) 5 Eng. & Ir, App. 321, 
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Miss Villa. It is admitted that on Novem- 
ber 1, 1919, when the deposit was made the 
only document of title which Messrs. 
Balthazar & Son actually held, that is to 
say, physically held in their possession, was 
the indenture of August 3, 1909 (Jus. R), 
and the learned Counsel for Miss Villa 
urges that the leases which expired in 1919 
could not and did not constitute documents 
of title and that, even if these were held 
by E. A. Villa on behalf of Messrs. 
Balthazar & Son, that is to say, were 
handed over to EH. A. Villa in 1917 by 
Messrs. Balthazar & Son on the express 
understanding that they were to be held on 
their behalf the fact that these leases had 
expired, made them documents cf no value, 
and cretainly not documents of title. I was 
at first impressed withthis argument, but 
when thelearned Counsel himself pointed 
outs. 71 ofthe Transfer of Property Act, 
which states that 

“When the mortgaged property is alease and the 
mortgagor obtains a renewal of the lease, the mort- 
gagee, inthe absence of a contract to the contrary, 
shall, for the purposes of the security, be entitled to 
the new lease”, 
it immediately made me realise” that 
Petley did hold documents of title and 
that there was adeposit of documents of 
title in spite of the fact that the old lease had 
expired at the end of 1917, because from the 
evidence it appears that the mortgagor Mrs. 
Villa, did obtain a renewal of the old lease, 
or even to put if in the words of Counsel for 
Miss Villa, ‘‘ubtained two new leases in 
respect of the same property.” It also 
appears from the evidence that during the 
period which intervened between the laps- 
ing of the old lease and the grant of the new 
lease in 1921 Mrs. Villa paid rent to the 
Development Trust and also paid rent sub- 
sequently until she obtained two leases 
in respect of the one plot of leasehold 
land. There is no reason to discount or 
disbelieve any of the evidence that has 
been given as regards this fact, and I 
think the learned ,sCounsel for Miss Villa 
did not seriously question the correct- 
ness of these payments. The learned 
Counsel for Miss Villa argued that the 
opening words of s. 71 are “when the 
mortgaged property isalease” and that 
in this case the mortgaged property could 
not be the lease because it had expired. 
To meet this contention the learned Counsel 
for the defendant referred tos. 116 of the 
Transfer of Property Act. This section 


states: l 
“If a lessee or under-lessee of property remains in 
possession thereof after the determination of the 
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lease granted tothe lessee and the lessor or his 
legal repres2ntative accepts rent from the lessee or 
under-lesssee or other wise assents to his 
continuing in possession, the lease is, in the absence 
ofan agreement tothe contrary, renewed from year 
to year or from month to month according to the 
purpose for which the property is leased as specified 
in s. 106” 


Now a plain reading of this section makes 
it clear on the facts found by me that after 
the termination of the lease granted to 
Mrs. Villa she remained in possession of the 
leasehold premises and the lessor accept- 
ed rent from her and acquiesced in her 
remaining in possession. That being the 
case, s. 71 read with s. 116 makes it quite 
clear to my mind that the contention urged 
by Mr. Robertson is untenable and I hold 
that this document of title Ex. R as 
well asthe two leases in the possession of 
Mrs. Villa or her agents at the time of 
the deposit of title deeds were sufficient 
documents to found a mortgage by deposit 
of title deeds. 

There is again another aspect of this 
question, that is whether Muss Villa is 
estopped from raising these pleas; and I 
think on the evidence that she is. 


There can be no doubt that the mortgage 
by deposit oftitle deeds was to apply to 
securities not only of the freehold pro- 
perties andthe house known as “Dovecot” 
but the extent and limit of these securities 
was to include the leasehold property known 
as No. 95 (subsequently known as Nos. 99 
and 95A),together with all the building stand- 
ing thereon or which may at any time here- 
after be erected thereon. On this point itis 
not necessary formeto dilate because ths 
evidence is all one way. Miss Villa candid- 
ly states that she knew nothing about the 
original transaction between Messrs. 
Balthazar & Son and her mother and that 
all she can definitely remember is that she 
had anidea that the leasehold property 
mortgage only included the house ‘‘Dovecot"’ 
and its compound, and that “The Haven” 
and the landon which it stooddid not at 
any time form part of the mortgaged prop- 
erty. How or why she came to form 
this impression is a matter whichfrom the 
evidence I find it hard to determine. She 
states she hada feeling of this kind and 
she did not think fit to put forward her 
claim or urge her rights as regards “Dhe 
Haven” because her legal adviser or ad. 
visers had toldher that if a house stood 
on land, then the land on which it stood went 
with the house. Assuming this to be her 
impression, I still find it difficult to under- 
stand how and why she came to file this 
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- suit and to amend her written statement 
in the way she has done. Be that asit may, 
the evidence is all one way. It is clearly 
established that it was always the intention 
of Mrs. Villa to mortgage to Petley the 
same properties that she had mortgaged 
earlier to Darlington through Messrs. 
Balthazar & Son and the entries .in the 
book of Messrs. Balthazar & Son coupled 
with the evidence given by Mr. Joakim 
leave no room for doubt as to this inten- 
tion on the part of Mrs. Villa. That being 
the case, even if there were no sufficient 
title deeds deposited with Messrs. Balthazar 
& Son as agentsfor Petley at the time 
of the creation of the mortgage under s. 43 
of the Transfer of Property Act, 1 think the 
case of Miss Villa and the executor is 
again concluded. 


This section refersto cases where a person 
mortgages property which he has no right 
to mortgage and the property ‘subsequently 
vests inhim. Such a mortgage, it has 
been held, will operate against him under 
the provisions of this section: Sarju Prasad 
v. Bindeshri Bakhsh Pal Singh (9). It is 
held also inthe case of Protab Chandra 
Ray v. Judisthir Das (10) that when a 
lessor erroneously represents that he is 
authorised to lease a property and grants 
a lease of it, and afterwards acquires that 
property, the lessee is entitled to have the 
property from the lessor. 


` Cases have been cited by the ‘learned 
Counsel for the defendant in support of the 
principle of s. 43 of the Transfer of Property 
Act. This section really lays down or 
enunciates what is known as “feeding the 
estoppel,” that is to say, where a grantor 
has purported to grant an interest in land, 
which he did not atthe time possess but 
subsequently acquires, the benefit of the 
subsequent acquisition goes automatically 
tothe earlier grantee, or esitis usually 
expressed, ‘‘feeds the estoppel.” The 
principle has been laid down in 
Rajapakse v. Fernando (11) and Fernando 
v. Gumatillaka (12). The learned author 
of Mulla’s Transfer of Property Act states 
- that: 

“This principle is based partly on the common law 
doctrine of estoppel by deed and partly on the 
equitable dectrine that a man who has promised 
morethan he can perform must make good his 
contract when he acquires the power of performance,” 

(9) 9 Ind. Cas, 298; 33 A-382: 8 A LJ 184. 

(10) 23 Ind. Cas. 69;19 01 1403:19 G W N 


143, 
el? (1920) AO 892; 8 LJ PO159-193 L T 
(12) (1921) 2.4 0.357; 90 L J P-O 206, 
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Now applying this principle to this case 
there can be no doubt atallon the evidence 
and all the circumstances; surrounding the 
case, that it was always the intention of Mrs. 
Villa tomortgage by deposit of title deeds 


' both the freehold and the leasehold pro- 


perties belonging to her in Budd Road 
and that it was never her intenticn to 
exempt from the mortgage, “The Haven” 
and the site on which it now stands; and 
even if it is held that at the time there was 
no proper document of title or. that Mrs. 
Villa was not ina position to give a good 
title asregards the leasehold properties on 
the principle laid down ins. 43, as” she 
became ultimately entitled to these pro- 
perties, there can be no question that the 
equitable doctrine that a man who has 
promised more than he can perform must 
make good bis contract when he acquires 
the power. of performance, does certainly 
arise and must be enforced in this case. 

Counsel for Petley urges that Ex. R, the 
document dated August 3, 1909, which con- 
veyed to Mrs. Villa the properties the. 
subject-matter of this suit expressly con- 
veys the leasehold and as all that- piece 
or parcel of leasehold land known as 2nd 
class suburban allotment No. 9)......... to~ 
gether with the buildings and outhouse 
erected thereon and known as “Dovecot” 
Rangoon is a sufficient document of 
title in respect of the two leasehold plots 
Nos. 95 and 95A into which plot No. 95 was 
subsequently subdivided. In my opinion 
there is considerable force in this argument 
and I consider that the admission by Miss ` 
Villa’s Counsel that this document at all 
events was deposited with Balthazar & Son 
as Petley’s agent does, in my Opinion, - 
constitute a deposit of title deeds of 
documents of title sufficient in law to con- 
slitute a.mortgage of the leasehold pro- 
perties, the subject-matter of the suit to- 
gether with allthe buildings standing there- 
on andwhich were thereafter erected. 

On the evidence I hold that the mortgage 
by deposit of title deeds has been sufficiently 
proved by Petlev and there will, therefore, 
be a declaration that he is a mortgagee by 
deposit of title deeds of all the freehold 
and leasehold premises set out in paras, 2 
and3 of the plaint and there will be the 
usual mortgage decree with costs and 
further interest. 

As regards suit No. 878 of 1933 it is dis- 
missed without costs. 

In all the circumstances there will be no 
special order as to costs. l 

N,. | Order accordingly. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 936 
ý of 1932 
February 2, 1934 
Lort-WiLLIAmMs AND M. O. Guoss, JJ. 
DHAN GAJI AND ANoTHER-PLAINTIFFS 
— APPELLANTS ; 


Versus ; 
NAZAMADDIN PRADHANIA AND OTHERS, 

' DEFENDANTS - RESPONDENTS ; 

Landlord and tenant--‘Jote, significance of— 
Right of tenant having jote under landlords— 
Whether heritable—Onus of proof. 

The term ‘jote’ is a general term and is not 
necessarily equivalent toa raiyati jote. The mere 
expression ‘jote’ will not necessarily lead to the 
inference that the right ofa person holding a ‘jote’ 
is heritable. The onus of proof is on the persons 
who claim ashare by right of inheritance The 
mere fact that one of the heirs of the Jote-holder 
took a fresh settlement two years after his 
death will not destroy theheritable rights of the 


other heirs 

Appeal against the decree of the Addi- 
tional District Judge, Tippera, dated 
December 12, 1931, reversing the decree of 
Subordinate Judge, Third Court, Tippera, 
dated August 7, 1930. 

Mr. Bhagirath Chandra Das, for the Ap- 
pellant. 

Mr. Bankim Chandra Banerjee, for the 
Respondent. 


M. C. Ghose, J.—This is an appeal by 
the plaintiffs. The suit was for partition 
on the allegation that Neamatulla had a 
raiyati jote in respect of the lands in suit 
and that he died leaving as heirs two sons 
and two daughters. The suit was institut- 
ed by the heirs of oneof -the daughters 
claiming a partition 
session of their share. The trial Court 
decreed the suit. The Court of appealhas 
reversed that decree and dismissed the suil. 
Hence the appeal by the plaintiffs. 

After hearing the learned Advocates on 


both sides and upon a perusal of the papers,- 


the facts appear to be follows :— 

The landin suit was occupied by Nea- 
matulla for about three years before his 
death which took place about 1893. After his 
death in 1895, defendant No.1, who was 
the major son of Neamatulla executed a 
fresh kabuliyat in favour of the landlord 
and took settlement of the land in suit for 
a period of five years. Defendant No. 1 
has since then been in possession of the 
lands. The other three children of Neama- 
tulla were minors atthe time. All of them 
were brought up by defendant No.1 who 
gave away his two sisters in marriage and 
also provided a wife for his younger bro- 
ther who, however, died shortly afterwards. 
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The first question decided by the Court 
of appealis that the plaintiffs never had 


any actual possession of the suit: lands 
and they are, therefore, not entitled to 
maintain the suit for partition. Upon that 


finding by the Court ofappeal, the plaintiffs 
with the permission of the Court amended 
the plaint and paid ad valorem court-fees, 


‘praying that their title be declared and they 


be given possession of theirshare. The 
Court of appeal thereupon considered the 
question of title and came to the conclusion 
that the plaintiffs had failed to prove that 
they inherited the jote on the death of 
Neamatulla. 


It is urged by Mr. Das in appoal that 
the landlords’ papers of 1296-1297 B. ce. 
show that Neamatulla hada jote under the 
landlords. He argues that the term ‘jote’ 
means a raiyati holding and, therefore, 
Neamatulla’s holding must have been a 
raiyati holding, either with or without the 
right of occupancy; if an occupancy 
raiyati holding, it was -heritable under the 
Bengal Tenancy Act and if a non-occupancy 
raiyati holding then also it was heritable 
in view of the decision inthe Full Bench 
case of Midnapore Zemindari Co. Ltd. V. 
Hrishekesh Ghose (1). In that case, the 
defendant tenants were in occupation of ihe 
land for a period of 16 years when the 
landlords suedto eject them on the ground 
that they were non-dccupancy raiyats and 
liable to be ejected. The Full Bench held 
that apart from possible exceptions wilh 
which they were not concerned, the holding 
of a mon-occupancy raiyat was -herita- 
ble. 

The question is what sort of a right did 
Neamatulla have in thisland. The judg- 
ment of the Appellate Court shows that 
the only indication of his right is the ex- 
pression ‘Jote.’ It was heldin the case of 
Midnapur Zemindari Co. Ltd. v. Naresh 
Narayan Ray (2) that the term ‘jote’ is a 
general term and is not necessarily equi- 
valent to a raiyati jote. In my opinion, the 
mere. expression ‘jote’ would not necessarily 
lead to the inference that the right of 
Neamatulla’ was heritable. It must be 
borne in mind that the onus of proof is 
upon the plaintiffs who claimed. a share of 
the land in right of inheritance. It is for 
them to prove thatthe right of Neamatulla 
was heritable. The Court of appeal below 
has found that the evidence did not show 


(1)25 Ind, Oas. 562;41 © 1108; 18 O W'N 828; 19 
0 Me ed 505 


(2)64 Ind: Cas 231; 48 IA 49;48 © 460: 14L W 
965: 30M L T 279; A 1 R-1922 P Ọ 241(P 0), 
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that Neamatulla had occupancy right in the 
lands or that he was a settled raiyat of the 
village. Having regard to the state of 
evidence, he came to the conclusion that it 
was not proved that Neamatulla’s heirs 
automatically were entitled to succeed to 
the lands on his death. I am of opinion 
that he was correct to hold that the 
plaintiffs had failed to show that the rights 
of Neamatulla were heritable. On this 
finding the appeal is concluded. I think 
it necessary to add that if the plaintiffs 
had proved that Neamatulla’s rights were 
heritable, then the mere fact that the 
defendant took a fresh settlement two years 
after the death of Neamatulla would not 
destroy the heritable rights of his brothers 
and sisters. l 

The appeal is dismissed with costs. 

Lort-Williams, J.—I agree. 

N. Appeal dismissed. 


PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 112 
of 1933 
December 13, 1933 
JAMESAND AGARWAIA Jd. 
Srimati HARIDASI GHOSH — 
APPELLANT 
tersus 
MOTIHARI TOWN CO-OPERATIVE 
SOCIETY—ReEseconvEn?T 

Co-operative Societies Act (II of 1912), s. 43— 
Rules framed under s. 43,7. 12— Claim of society 
against non-members—Mode of  enforcement— 
Decision of Registrar against non-member— Whether 
a nullity—Decision, if can le executed against non- 
member as a decree. 

Under r. 12 of the rules framed under s 43 of 
the Co operative Societies Act, ib 1s only members 
and persons claiming through members against 
whom the Registrar can pronounce a decision 
which can be executed asa Oivil Court decree. 
The society must enforce in the regular course any 
claim which it may have against outsiders. The 
decision of the Registrar so far as it affects a non- 
member is a nullity as being made without juris- 
diction, This question must be considered by the 
Court executing the decision ifit is raised by the 
person affected. Jungli Lal v. Ladduram Marwari 
(1), referred to. 


M. A. from an order of the Additional 
District Judge, Muzaffarpur, dated 
April 1, 1933, reversing that of the Sub- 
ordinate Judge, Motihari, dated July 7, 
1932. 

Messrs. S. N. Bose and N. C. Dutt, for the 
Appellant. 


Mr. Pandey Nawalkishore Sahay, for the 
Respondent. 
James, J,—This appeal arises out of pro- 
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ceedings in execution of a decision of the 
Registrar of Co-operative Credit Societies 
made under r. 12 of the rules framed under 
s. 43 of Act IT of 1912. The son of the 
appellant is a member of the Motihari 
Co-operative Society and he tooka loan 
furnishing three sureties, of which one was 
his mother. The Registrar by his decision 
has found the sureties liable to pay the 
debt. When his decision was filedin the 
Cout of the Subordinate Judge in order 
ihat it might be executed, the appellant 
took ths objection that she was not a mem- 
ber of the Society and so was not subject 
tothe jurisdiction of the Registrar nor bound 
by his decision. The Subordinate Judge 
found that she was not a member and 
dismissed the execution petition against 
her. His decision was reversed on appeal 
by the Additional District Judge who 
pointed out that the appellant Srimati 
Haridasi Ghosh, in her objection before the 
Subordinate Judge, had stated that the 
award wasa nuliity as being tainted with 
fraud, a question into which the executing 
Court could not enter. The learned Dis- 
trict Judge pointed out that if a judgment- 
debtor objected that a decree was obtained 
by fraud, his remedy was to institute a 
regular suit and the matter could 
not be considered by the Court executing 
the decree. 

Mr. S. N. Bose on behalf of the appellant 
points out that although the word fraud 
was used in the petition of objection, the 
main ground of the petition was that Srimati 
Haridasi Ghosh was not a member of the 
Society andso was not amenable tothe 
jurisdiction of the Registrar. It is clear 
that under r. 12 of the rules framed under 
s.43 of the Co-operative Societies Act, it is 
only members and persons claiming through 
members, against whom the Registrar can 
pronounce a decision which can be execut- 
ed asacivil Court decree. The Society 
must enforce in the regular course any 
claim which if may have against outsiders. 
Therefore if rimati Haridasi Ghosh is not 
a member of the Society, the decision of 
the Registrar so far as it affects her, is 
a nullity es being made without jurisdic- 
tion. This is a question which the Court 
executing the decision must consider if 
it is raised by the person affected: 
Jungli Lal v. Ladduram Marwari (1). ` 

The learned District Judge has not dis- 
cussed the question of whether Srimati Hari- 
dasiGhosh is a member of the Society or 


A 50 Ind. Oas. 529; 4P L J 240; (1919) Pat. 103 
{ 


44 


1934. 


not; and as there is no finding of the lower 
Appellate Court on this point, we proceed 
to determine it under s. 103 of the Code 
of Civil Procedure. Srimati Haridasi Ghosh 
proposed in 1928 to become a member of 
the Society; and she actually executed a 
mortgage bond in order to obtain a loan 
from it, wherein she was described as a 
member of the Society. She herself pro- 
duces this bond and says that the proposed 
transaction failed because she declined 
ultimately to become a member of the 
Society and therefore the money could not 
be advanced to her. It is suggested on 
behalf of the respondent that her descrip- 
tion in this bond as a member of the 
Society affords proof of the fact that she 
actually isa member; butshe has herself 
produced the bond and explained the cir- 
cumstances in which it was executed. The 
respondent was called upon to produce the 
register of members of the Society; but the 
register was not produced, and no evidence 
was adduced to show that this lady was 
actually ever a member of the Motihari 
Town Co-operative Society. In the circum- 
stances we cannot do otherwise than ac- 
cepi the finding of the learned Subordinate 
Judge, that Srimati Haridasi Ghosh is not 
and has not been a member of the 
Society. That being so, the decision of the 
Registrar is not binding upon her and it 
cannot be executed against her asa 
decree. 

The appeal will accordingly be allowed 
with costs throughout. The order of the 
lower Appellate Courtis set aside and the 
order of the Subordinate Judge is restored. 

Agarwala, J.—I agree. 


N. Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 2726 of 1929 
January 18, 1934 
COLDSTREAM AND F HIDE, JJ. 
KHEM CHAND—PLAINTIFF— 
APPELLANT 
versus 
MUL CHAND AND oTHERS—DEFENDANTS 


- RESPONDENTS 

Civil Procedure Code Act V of 1908), s. 42, 0. XXI, 
r. 103— Transfer of Property Act (IV of 18§2),s 5:— 
Suit for partition —Sale to plaintiff during pendency 
of suit— Subsequent sale to defendants by party to 
whom property ıs allotted on pariition— Execution 
proceedings—Suit by plaintiff under O. XXI, r. 103— 
Maintainability of—Bar under s 47,if arises— 
Doctrine of lis pendens—Applicability of. 

During the pendency of a suit for partition of a 
property, the plaintiff purchased part of the property 
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of which partition was sought from someof the 
defendantsto that suit and erected some shops 
thereon. Subsequently, the defendants purchased 
the sme site from another parson to whom it had 
basn allotted by ths faal decrae in the partition suit, 
aud they proceeded to execute ths decree in respect 
of this. property and took possession. On the 
dismissal of objections put in by the plaintif he 
filed a suit for possession of the shops describing his 
suit asoneunder O. XXI, r. 103, Civil Procedure 


ode, 

Held, that the plaintiff had studiously refrained 
fron coming forward as an objector unders 47, 
Givil Procedure Oode and he had no locus standi to 
maintain an application under r, 1U0 of O. XXI and 
his suit underr. 103, was also not maintainable and 
that the doctrine of lis pendens applied. 

Held, also that the plaintiff might be allowed 
time to remove the superstruzture. 

F. A. from the decree of the Subordinate 
Judge, First Class, Gurgaon, dated August 
26, 1929. 


Messrs. Kishen Dayal, Bhagwat Dayal 


and Nanwa Mal, for the Appellant. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 

Coldstream, J.—In 1925 one Chatur 
Bhuj instituted. a suit in the Court of a 
Subordinate Judgein Gurgaon for partition 
of his share (one-eighth) in an area of land 
in Palwal. He obtained a preliminary 
decree in 1927 and a final decree for posses- 
sion of a specified site on August 6 of 
that year. This final decree also described. 
by reference to the partition made by the 
Commissioner, appointed for the purpose, 
the sites of which the defendants in the 
suit were entitled to take possession. 
Meanwhile, on January 21, 1927, Khem 
Chand the present appellant, had purchas- 
ed from six ofthe defendants for Rs. 700 
a sitein their possession which was part of 
the property of which partition was sought. 
On this site Khem Chand erected shops 
and kothas at a stated cost of Rs. 5,000. 

On April 28, 1928, Mul Chand and 
Ram Chandar, who had bought from 
Chhajju Ram,a defendant in the partition 
suit, this same site which had been allotted 
to him by the final decree, proceeded to 
execute the decree in respect of this pro- 
perty and took possession. Khem Chand 
raised an objection under O. XXI, r. 100, 
which was dismissed on-the ground that 
‘being in the position of a judgment-debtor, 
he was not competent to put forward an 
objection under this rule. 

On September 11, 1928, Khem Chand 
instituted against Mul Chand and Ram 
Chandar, the suit from “which the present 
Appeal No. 2726 arises for possession of 
the shops and kothas, describing his suit 
asone under O. XXI, r. 103 of the Code of 
Civil Procedure. 
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Mul Chand and Ram Chandar resisted 
the claim on the grounds inter alia that the 
suit could not proceed,as O. XXI, r. 103 
did not apply in the circumstances and that 
the plaintiff having bought the property 
during the pendency of the suit was bound 
by the decree. : 

These pleas prevailed and the Subordi- 
nate Judge dismissed the suit, holding that 
the doctrine of lis pendens -applied and 
that the suit could not be entertained. At 
the same time hè granted the plaintiff's 
request that inthe circumstances his suit 
should be treated as an appeal against the 
dismissal of his objection by the executing 
Court and ordered the parties to appear 
before the District Judge for the disposal 
of the appeal. This procedure was, 
` however, quashed by the District Judge 
for the reasons stated in his order of August 
14, and the case was returned tothe Sub- 
ordinate Judge for disposal according to 
law. On August 26, 1929, the Subordinate 
Judge accordingly recorded an order dis- 
missing the suit. 

Against this dismissal, Khem Chand has 
instituted the present Appeal No. 2726 of 
1929. Before doing so he submitted an 
appealto the District Judge against the 
dismissal of his objection by the executing 
Court. That Appeal No. 2249 of 1930 has 
been transferred to.this Court and is for 
disposal along with Appeal No. 2726. I 
deal first with the Appeal No. 2726. 

For the appellant it is contended that the 
doctrine of lispendens does not apply, that 
the appellant isnot a representative of the 
judgment-debtor in respect of his rights 
claimed in the superstructure upon the 
site decreed and thab his claim in respect 
of the ,superstructure do not raise questions 
relating to the execaticn, discharge or 
satisfaction of the decree. ; 

The first contention is based on the 
argument that s.52 of the Transfer of Pro- 
perty Act does not apply when the pending 
suit is collusive, that the appellants had 
set up a plea that the suit was collusive and 


that the respondents had failed to prove 


that it was not collusive. 

The suit was contentious. For the pro- 
position that the onus of proving that such 
a suit wasnot collusive lies on the pariy 
pleading the doctrine of lis pendens no 
authority has been cited. 

The doctrine of lis pendens clearly applies. 
It is to be observed that the question whe- 
ther it applied was put in issue by the 
lower Court and no evidence of collusion 
was produced, nor was the. nature of the 
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collusion ever described. The memoran- 
dum of appeal does not refer to this allega- 
tion of collusion. 

As regards the second contention, Mr. 
Kishan Dayal's argument is that if his 
client is bound by the decree and is to be 
regarded as a representative ofthe vendors, - 
he is bound only in respect ofthe site and 
is not his vendor's representative for the 
purpose of s. 47 of the Code of Civil Proce- 
dure in respect of the superstructure 
whichis hisown property. Tais setsup an 
entirely new case for the appellant, who 
came into Court to dispute the decree- 
holder’s rights in respect of the site. He 
did not ask for an adjudication on his 
rightsin respect of the superstructure as 
distinct from the sites. Thecause of action 
was described by the appellant to be the 
respondents’ refusal to hand over possession 
of the shops. He made no claim to com- 
pensation or to be allowed to remove his. 
materials. J find no force in this argu- 
ment. 

The questions raised by the appellant in 
the Court below clearly related to the.exe- 
cution of the decree which was for posses- 
sion of the sites and his proper course was 
to raise them under s. 47.of the Code. The 
appellant has studiously refrained from 
coming forward as an objector under this 
section obviously because by doing so he 
would have toadmitthat he had no better 
claim to the sites than his vendor. It follows 
that the appellant had no locus standi to 
maintain an application under r. 100 of 
O. XXI and his suit under r. 103 was also - 
not maintainable. It was rightly dismissed 
and I would dismiss the appeal with 
costs: 

The Appeal No, 2249 is barred by limita- 
tion. Having regard to the circumstances, 
we have, however, granted the prayer made 
for an extension of time. But the appeal 
has inmy opinion no force upon its merits, 
No doubt the appellant had a right to 
agitate his claim in the executing Court but 
the Court acted correctly in holding that he 
could not : come forward under O. XXI, 
r. 100, having regard to the provisions -of 
r. 102. It is now argued by Mr. Kishen 
Dayal that the Court gould and ought in 
the circumstances to have treated the 
appellant’s complaint as one raising a 
question relating to the execution of the . 
decree and proceeded to deal with it as an 
objection made under s. 47 of the Code. 

This the Court might properly have done ` 
had the appellant not carefully avoided 
this procedure by claiming that he was in 
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possession of the property in his own right 
and not as a representative of the judg- 
ment-debtor. He raised no objections dis- 
tinctly relating tothe superstructure, e.g, 
in respect of compensation therefor based 
onthe respondents’ acquiescence, his own 
ig norance and so forth, such as were pressed 
before us and consequently the executing 

Court did not consider the question. 

- For the respondents Mr. Shamair Chand, 
however statesthat he has no objection to 
the appellant being allowed time to remove 
his superstructure. An order to this effect 
might properly have been made by the 
executing Court as the respondents never 
laid any claim to the superstructure. I 
would . accordingly accept this appeal to 
the extent of ordering that the appellant 
may remove his materials within. one 
month of the date of this judgment, making 
no order as to costs. 

Bhide,J.—I agree. ` 


N. Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT i 


Second Civil Appeal No, 324 of 1931 
' November 29, 1933 
. STAPLES, A. J.C. . 
SUJAT KHAN — APPELLANT 
VETSUS 
Seth NAZAF ALI AND ANOTHER— !. 


. RESPONDENTS 
~ C.P. Tenancy Act (L of 1920), ss. 92, 105 (c), 101— 
Exchange between tenants without landlord being a 
party—Suit for possession by landlord—Jurisdiction 
of Civil Courts, tf barred- Limitation Act (IX of 
1903), s. 28—Whether applies to cases under the 
Tenancy Act—Transfer of Property Act (IV of 1882), 
6. 119—Applicability to third person not party to 
exchange. l 
Section 92, G. P. Tenancy Act, only applies to an 
exchange efiected between a tenant and his landlord 
and can have no application to a mutual exchange 
between two tenants, to which the landlord was not 
a party. Similarly, 8. 119 ofthe Transfer of Property 
Act which only lays down the rights of parties to an 
. exchange inter se and the remedy of the 
parties can haveno reference to the case of athird 
person, who is nota party tothe exchange and who 
is not inany way bound by it, 
Although under 8. 105 c), O, P. Tenancy Act, a 


Civil Court has no jurisdiction to set aside transfers a 


by occupancy tenants under s. 13 ofthe Act, y tthat 
section contemplates transfers in contravention of 
g8. 12 of the Act. The jurisdiction of the Civil Court 
to try-a suit for possession of lands exchanged by 
tenants inter se isnot barred and s. 105 (c), O. Fi 
Tenancy Act, will not apply to -the case. Chindhu 
v. Rameshwarnath (2), Ganpatrao v, Ragho (5), 
relied on, 

Section 28, Limitation Act applies to cases under 
the O. P. Tenancy Act, under the provisions of 
6. 104 of ithe Act. Consequently a landlord; çan 
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eject one pirty toan exchange, because he must Le 
considered a trespasser as against the landlord and 
not a licensee of the original tenant, whose rights 
have bean determined by the provisions of s zo of 
the Limitation act. Dalip Rai v. Decki [tut (6), 
Gunga Gobind ` Mundul v. Collector of: the 2i- 


Pergunnahs (8), Nanda Kumar Dey v, Ajodhya Sahu 
(8), relied on, 


S. C.A. against the decree of the Dis- 
trict Judge, Nimar, in Civil Appeal No. 
192 of 1930, dated January 28, 193], 
arising out of decision in O. S. No. 223 of 
19.0, in the Court of the Additional Sub- 
Judge, Second Class, Khandwa, dated 
October 17, 1930. 


Mr: K. K. Gandhe, for the Appellant. 
Mr. Fida: Hussain, for the Respondents. 


Judgment —The first respondent 
brought a suit for possession of an occu- 
pancy field and for ejectment of the 
appellant Sujatkhan. The suit was 
dismissed inthe trial Court. On appeal, 
however, the decree was reversed and a 
possession was passed in 
favour of the plaintiff-respondent. The 
‘defendant Sujatkhan -has now preferred 
this second appeal. g 

The first respondent is a malguzar and 
lambardar of the village and the appellant 
and the second respondent -Harlalsa were 
occupancy ienants. In November, -1927, 
Sujatkhan: and the respondent Harlalsa 
agreed to -exchange their - holdings. The 

‘agreement was oral, but it was carried 
‘jnto effect and since then the exchange was 
-effected -and they were: in possession of 
each others holdings. The landlord 
-Nazaf-Ali then broughtthe suit for-posses- 
sion of the holding occupied by the . appel- 
‘lant Sujatkhan. The suit was brought in 
August 1930. MEN 

The defences io the suit were that the 
jurisdiction of the Civil Court was barred 
under s. 105 (c) of the O. P. Tenancy Act, 
that the exchange was not required to be 


+. 


-in writing or registered and that there was 


-a custom in the village, by which tenants 
exchanged their holdings and that the 
transaction was valid under -s.-92 of the 
C. P. Tenancy Act; The trial Court held 
that the Civil Court has jurisdiction, that 
such an exchange had to be by aiegistered 
-deed and that there -was no such custom 
-of exchange inthe village. TheSub-Judge 
further held that the transaction was not 
valid under s. 92 of the Tenancy Act, but 


- that the plaintiff was not entitled ‘to get 


possession, because, as the transfer or 


‘-exchange was void, the defendant was in 


possession of the holding not as a trespasser 
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but with the consent and permission of the 
real holder, presumably as a licensee, 

On appeal the District Judge held that 
this view was wrong, that, although there 
was no valid transfer or exchange, each of 
the partiestothe exchange didnot become 
a licensee of the other, but that, as the 
exchange was put into effect, each held 
thenewly acquired land adversely to the 
other. The District Judge further held 
that according tos. 10£ of the Tenancy 
Act read with Art. 1 of the Second Schedule 
as two years had elapsed, each of the 
parties to the exchange was barred bys. 28 
of the Limitation Act, which the Judge 
held to apply, from ‘tecovering his original 
holding. It wastheld tltat the defendant 
had no title to the land in his possession 
and was a trespasser and that the landlord 
therefore had a right to eject him and to 
take possession. 

In second appeal the grounds again 
urged are that the Civil Court has no 
jurisdiction and that s. 28 of the Limitation 
Act does not apply to cases under the 
Tenancy Act. Some reference was also 
made tos. 920f the Tenancy Act and to 
s. 119 of the Transfer of Property Act. 
It may be stated at once, I think, that 
neithers. 92 of the Tenancy Act nors. 119 
of the Transfer of Property Act has any 
application to the present case. As noted 
by the Judge of the trial Court, s. 92 only 
applies toan exchange effected between a 
tenant and his landlord and can have no 
application to a mutual exchange between 
twotenants to which the landlord was not 
a party. Similarly, s. 119 of the Transfer 
of Property Act, which only lays down the 
rightsof parties to an exchange inter se 
and theremedy of the parties, can have no 
reference to the case of athird person, who 
is not a party to the exchange and who is 
not in any way bound by it. 

As regards the question of jurisdiction 
there can be no doubt that the decision of 
the trial Court is correct and that the 
Civil Court has jurisdiciion. It is true 
that under s.105 (c), a Civil Court has no 
jurisdiction to set aside transfers by 
occupancy tenants under s. 13 of the 
Act, but thatsection contemplates transfers 
in contravention of s. 12 of the Act. In the 
present caseit has been held that there 
was no valid transfer and that an exchange 
by mutual consent orally expressed would 
not effect a transfer. That view is, I 
think, undoubtedly correct and though as 
pointed out by the District Judge on the 
_ authority of Varada Pillai v, Jeevarathnam- 
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mal (1), the oral transaction may be 
proved to show the nature of the possession 
Subsequently held by the contracting par- 
ties, ine transaction does not thereby 
become a valid transaction and it remains | 
one that could be repudiated by either of 
the contracting parties within the period 
of limitation. I agree then, with the 
lower Courts onthe authority of Chindhu v. 
Rameshwarnath (2) and Ganpatrao v. 
Fagho (3), that the jurisdiction of the 
Civil Court is not barred and that s. 105 (c) 
of the Tenancy Act will not apply to the 
present case. 


The other question, namely, whether s. 28 
of the Limitation Act applies to cases 
under the Tenancy Act is not so simple 
and there is some difference of authority in 
the matter. Kinkhede, A. J. C., in Banan v. 
Ranjit Singh (4), has clearly held that 
s. 28 does not apply in such cases: on the 
other hand, as noted by the District Judge, 
a different view has been expressed in a 
later decision of Findlay, J. C., in Ripusu- 
dan Pershad v. Nanku Persad (5), Findlay, 
J. ©., relied in this matter upon the deci. 
sionin Dalip Rai v. Deoki Rai (o) which 
wasa caseunder the North-Western Pro- 
vinces Rent Act, 188] and which is ana- 
logous to a case under the ©. P. Tenancy 
Act, I am of opinion that the view that s. 28 
ofthe Limitation Act applies to cases under 
the Tenancy Act under the provisions of 
s. 10t of the Act is correct: otherwise there 
isthe anomaly of a person whose remedy to 
recover possession of his land is barred, 
but whose title is not extinct. [ would 
rely not only upon Dalip Rai v. Deoki Rai 
(6), in this connection but upon a case 
decided by the Privy Council in the year 
1867 reported as Gunga Gobind Mundul v. 
Collector of the 24-Pergunnahs (T) and 
also upon Nanda Kumar Dey v. Ajodhya 
Sahu (8). 

On this view thats. 29 of the Limitation 
Act applies to the case, the contention raised 
by the learned Counsel for the appellant 
that thelandlord could not get possession 

(1) 53 Ind Cas 991; 43 M214: (1919) M W N 724; 


10L W 67¥; 21 OWN 315, 33M L J 313;13 ALI 
2714; 2 U P LR (P C) 64; 22 Bom L R 444; 46 IA 2:5 
PO 


(P O). 
(2) 97 Ind Oas 1015; 22N L R128; A I R 1927 Nag 
30 


(3) 124 Ind Cas 252; 26 N L R 190; Ind Rul (1930) 
Nag 263, A I R 1939 Nag 193. 
(4) t9 Ind Cas 752; A LR 1926 Nag, 99 
(>) 10J Ind Oas 413; AIR 1923 Nag. 281, 
(6) 21 A 20t; A W N 1889, 3 
1 Suther 676; 2 


(DIWR 2; 1L MI A ais; 
Sar 284 (P. O.) 
rs,(8) JL Ind Gas465;16 O W N 351; 14 OL J 292, 
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because there has “been no abandonment 
of the holding by the original tenant has 
no force, and the .case relied upon Ganpat- 
rao v. Ragho (3), will “have no application. 
In so far as it applies, the case would be. 
an authority for the view that the landlord 
could eject the appellant, because he must 
be considered a trespasser as against the 
landlord and not alicensee of the ori iginal 
tenant, whose rights have been determined 
by the provisions of s. 28 of the Limitation 
Act. 

I therefore hold that the decision of the 
lower Appellate Court is correct and dis- 
miss the appeal. Costs of the appeal will 
be borne by the appellant. Other costs as 
ordered by the lower Appellate Court. 
ON, Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 79 of 1929 
November 24, 1933 
MADHAVAN NALR-AND J AOKSON, JJ. :; 
SREEPADA RAMAMURTI GARU AND 
ANOTHER — DEFENDANTS —APPELLANTS 
versus 
BANGARU BULLI RANGAYYA AND 
OTHERS — PLAINTIFFS— DEFENDANTS — 
RESPONDENTS 
Mor tgage—- Subrogation—Auction- -pur chaser 
charging prior mortgage 


was sold—Right to 
interest. 


dis- 
subject to which- property 
subrogation—Right to. get 


cumbrance existing on the property in the ordinary 
course is entitled to claim subrogation with respect - 
to the amount paid by him, even though he had’ 
purchased the proparty at the Court sale subject to 
that encumbrance. Govindaswami Tevan v, 


v., Doraiswamy Pillar (1), distinguished. Ayya Reddi ` 


v. Gopala Krishnayya (2) and Ayya Reddi v. Gopala 
Krishnayya (3 , followed. 

` Whero the prior encumbrance discharged is a 
simple mortgage, the purchaser would be entitled _ 
also to claim interest on the amount paid by him. 
Ibrahim Sahib v. Arumuga Taye (4), distinguished - 
Ayya Reddi v. Gopala Krishnayya (2 ) and Muthsamal 
v. Razu Pillai (5), relied on. 


Appeal against the decree of the Court of 
the Subordinate Judge of Naraspar, in0. S 
No. 35 of 1926. 

; Mr. A. Satyanarayana, for the Appel- 
ant. 

Mr. G. Lakshmanna, for the Respond- - 
ents. 

Judgment.—Fourth defendant is the 
appellant. The plaintif’s suit was for the 
enforcement of the suit mortgage Ex. 
dated December 20, 1915, executed by the. 
late father of defendants Nos. 1 and 2 
for himself and as their guardian. In 
execution of a decree the suit property was 
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purchased. by the 3rd defendant's father 

in Court sale and the 4th defendant got the 
property so purchased from the 3rd de- 
fendant’s father. The sale certificate 
shows that besides the suit morigage the 
property was subject to three other mort- 
gages, one of which was a simple mortgage 
Ex. Il dated March 24,1914. It is admit- 
ted that the 4th defendant paid off this 
mortgage amount. In the suit he claimed 
priority to the extent of the amount paid 
by him under the aforesaid mortgage as 
also the interest thereon from the date of 
payment at the rate provided for in the 
bond. The lower Court allowed the 
priority claimed -by ‘him but refused his 
claim for interest. In the appeal it is 
contended that the lower Court should 
have allowed interesL on the amount paid 
by the appellant. A memorandum of 
objections has been filed by the respond- 
ents in which they contend that the lower 


Court was wrong in allowing in favour of 


the appellant the priority claimed by him. 
Taking the appealand the Memorandiimm 


. of Objections together, two questions arise 
for consideration ; 


(Y Whether the 4th 
defendant is entitled to priority with 
respect to the amount paid by him in 


discharge of Ex IL; if he is entitled to ` 


priority, whether he is entitled to claim 
interest also on the aforesaid amount. 
.On the question of priority we have no 


` doubt that the lower Court’s decision is 
An auction-purchaser who discharges a prioren- ` 


right. ` Having paid the amount due under 
Ex. IJ, the law is well settled that the 
4th defendant is entitled to keep that 
encumbrance alive for his own benefit. 
But it is argued that he being in the 
position of the Court auction-purchaser 
who has purchased the property subject 
to Ex. If and the other mortgages, it must 
be held that he has covenanted with the 
mortgagor lo pay off all the mortgages 
and the intention to keep the prior mort- 
gage alive for his own. benefit must he 
held to be rebutted hy such covenant. In 
support ofthis contention reliance is placed 
on Govindaswami Tevan v. Doraiswamy 
Pillai (1), but that case is clearly dis- 
tinguishable because there, the property 
subject to the mortgages was sold with an 
express covenant under which the 
purchaser undertook to pay off both the 
mortgages with the purchase money. An 
auction-purchaser who buys ‘property 
subject to mortgages cannot be considered 
to lose his rights of subrogation., The 


(1) 6 Ind. Cas. 781; 34 M 119; 20 M L J 380; SMUT 
132; (1910) M W N 390, 


é 
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‘question is clearly.one of intention. In 
this Court it has been held in Ayya Reddi 
v.. Gopala, Krishnayya (2) that the Court 
auction-purchaser who- purchased the 
property subject to three mortgages and 
paid off the second mortgage, is entitled 
to hold it as a shield as against the third 
-mortgagee. The: ‘decision in this case-has 
been afiirmed -by¥thé Privy Council in Ayya 
Reddi v. Gopala Krishnaya (3). In that case 
- their Lordships of the Privy Council ob- 


served: 
“Jt is now settled law ‘that ghire in India there 


are several mortgages on a-property, the owner of the ` 


property subject to the mortgages: may, if he’ pays off 
an earlier charge, treat -himself*’as buying it and 
stand in the! „Same position‘as his vendor or to pub ib 
in another way, he may keep the encumbrance alive 
for his benefit, ‘and thus‘come in before a later mort- 
gagee. ui: 
Their i oidships also observed that this 
‘rule would not apply if the owner of the 
“Property “had covenantedto pay the-later 
mortgage debt, but in the case under 
- consideration there was no such personal 
` covenant. It.is therefore clear that- an 
auction-purchaser who discharges a prior 
‘encumbrance existing on the property in 
-the ordinary course is -entitled to claim 
- subrogation with -respect to the amount 
- paid by ‘him, 

The next point is shoer ii can’ also 
- Claim ‘interesL on the amount. <In Ayya 
Reddi: v. Gopala Krishnayya (2) the case 
already referred to, this Court allowed the 
claim of the auction-purchaser for interest. 


PROKASH BHANDBA SIBCAR v. 


“The point did-not arise for decision “ before ` 


the Privy Council. - Mr. Lakshmanna 
“relieson a decision in Ibrahim Sahib v. 
Arumuga Taye (4) wherein it was held 


- that: a purchaser who discharges a prior ' 


‘ usufructuary mortgage is not entitled to 
--claim interest on the mortgage amount 
- though the prior mortgage is “kept alive 
` for-his benefit as against. a puisne encum- 
è brancer. This case has not-been referred 
toin Ayya Reddi v. -Gopala Krishnayı ya 
- (2), but itis clearly distinguishable, as in 
the case before us the mortgage dischar ged 
- by the-4th defendant was a simple and ‘not 
- a usufructuary mortgage, and he is there- 
“ fore not entitled to remain in possession 
ofthe propery and realise his-interest from 
- its profits. In Ayya-Reddi v. Gopala-Krish- 
nayya (2) also the prior mortgage discharg- 
ed-by the auction-purchaser was a simple 

(2) 08:Ind, Oas. 423; 12 L W 101. 

(3) 79nd Cas, 592: 511A. 140 46M L J 161; 


ALJ45;AIR 1924 P Q 35; 19 L W 215; 26 Bom. L 
- R204; 34 M LT 1; 2 Pat- Ja R99: 100 & A LR 269; 


< NGA NG 
A (P. 0.) 49; TO W.N 27 (P, 0). 


1025; LR5S 
(4) 16 Ind. Qas, 877; 38 M i8, 
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mortgage. The observations in Muthsamal 
v. Razu 1 illaz (5), wherein Ibrahim Sahib v. 
Arumuga Tayee~(4) has been considered, 
also support the contention:of the appellant. 
On principle, we fail to see why the appel- 
lant should not be allowed interest as against 
the plaintiff. He is only a puisne encum- 
brancer of the property. . In the ordinary 
course the plaintiff's rightsin the property 
can be only subject to the rights of the 
holder of Ex. II, the prior mortgagee who, 
it. cannot be disputed, will he entitled - as 


MOHIN CHAND HALDAR 


.,against.the plaintiff to claim the amount 


under Ex. II together with interest. If 
this be so, we see noreason why the appel- 
lant who steps into, the shoes ofthe mort- | 
gagee under Ex. lI by right of subrogation 
should also not claim interest on the. mort- 
gage amount. 

For the above reasons the appeal is 
allowed, and the Memorandum of Objec- 
Wi is dismissed, both with cosis. 

Appeal allowed. 


5) 44 Ind. Cas 753: 41 M913; 23 M LT 108; (1918) 
M W N25]; 7L W 420, 


CALCUTTA HIGH COURT 
= Criminal Revision No. 1214 of 1933 
January 25-1934 
MUKERJI AND S.K. Guoss, JJ. 
PROKASH CHANDRA SIRCAR— 
CoMPLAINANT—PRETITIONER 
VETSUS 
MOHIN CHAND HALDAR—Accusep 
— OPPOSITA PARTY i 

Penal Code(Act XLV of 1860), 8. 403— omilarni 
for criminal misıppropriution— No allegation as to 
place were money was misappropriated — Case found- 
ed on allegation as to absence of accounting— Court 
at place where account isto be rendered—Jurisdic- 
tion to entertain complaint. 2 

Where it is not alleged by the *.complainant 
that there has been misappropriation committed in 
respect of the sum which forms the subject-matter 
of a charge or any component parts of it atany 
particular place but “the whole of the case as to 
misappropriation is founded upon the allegation 
that there was mo account in respect of the 
money and account was to ke rendered at a place 
within jurisdiction of the Presidency Magistrate's 
` Court at Calcutta: 

Held, that the Calcutta Court had dki sd A 
to entertain the case. Gunananda Dhone v. Santi 
Prakash Nandy (1), G. N. Pascal v. Raja ‘Kishore 
Mathur (2) and Paul De Flandar v. Emperor (3), 
distinguished. 

Mr. Probodh Chanara Chatter) Jee,” -for the 


_ Petitioner. 


29. 


90; 39 O L J 204;-47-M 190; 280 WN 


Mr, Satindra Nath Mukherjée, for the 
Opposite Party., 

Mukerji, J.—This Rule has-been issued 
atthe instanceofa complainant who in- 


stituted a complaint under s. 408, Indian 


1934 
because there has Ta no abandonment 
of the holding by the original tenant has 
no force, and the .case relied upon Ganpat- 
rao v. Ragho (3), will “have no application. 
In so far as it applies, the case would be 

an authority for the view that the landlord 
could eject the appellant, because he must 
be considered a trespasser as against the 
landlord and not alicensee of the original 
tenant, whose rights have been determined 
by the provisions of s. 28 of the Limitation 
Act. 

Itherefore hold that the decision of the 
lower Appellate Court is correct and dis- 
miss the appeal. Costs of the appeal will 
be borne by the appellant. Other costs as 
ordered by the lower Appellate Court. 

ON. i Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appea] No. 79 of 1929 
November 24, 1933 
; MADHAVAN NALR-AND JAOKSON, JJ, 7 
SREEPADA RAMAMURTI GARU AND 
ANOTHER — DEFENDANTS —APPELLANTS 
VETSUS 
BANGARU BULLI RANGAYYA AND 
OTHERS — PLAINTIFFS— DEFENDANTS — 
RESPONDENTS 
Mortgage— Subrogation—Auction-purchaser 
charging prior mortgage 
was sold—Right to 
interest. 
An auction-purchaser who discharges a prior en- 
cumbrance existing on the property in the ordinary 


dis- 
subject to which property 
subrogation—ltight to. 


course is entitled to claim subrogation with respect - 
to the amount paid by him, even though he had’ 


purchas2d the proparty at the Court sale subject to 
that encumbrance. Govindaswami Tevan v. 


v. Doraiswamy Pillai (1), distinguished. Ayya Reddi ` 


v. Gopala Krishnayya (2) and Ayya Reddi v. Gopala 
Krishnayya (3 , followed. 


Whero the prior encumbrance discharged is a 


simple mortgage, the purchaser would be entitled . 


also to claim interest on the amount paid by him. 


Ibrahim Sahib v. Arumuga Taye (4), distinguished - 


Ayya Reddi v. Gopala Krishnayya (2) and Muthsamal 
v. kazu Pillar (5), relied on. 


Appeal against -the decree of the Court of 


the Subordinate Judge of Naraspur, in O. S 

No. 35 of 1926. 

l Mr. A. Satyanarayana, for the Appel- 
ant. 


Mr. G. Lakshmanna, for the Respond- : 


ents. 
Judgment.—Fourth defendant is the 
appellant. The plaintiff's suit was for the 


enforcement of the suit mortgage Ex. A - 
dated December 20, 1915, executed by the. 


late father of defendants Nos, 1 and 2 
- for himself and as their Pa a In 
execution z a decree the suit property was 
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purchased. by the 8rd defendant's father 
in Court sale and the 4th defendant got the 
property so purchased from the 3rd de- 
fendant’s father; The sale certificate 


shows that besides the suit morigage the 


property was subject to three other mort- 
gages, one of which was a simple mortgage 
Ex. Il dated March 21,1914. It is admit- 
ted that the 4th defendant paid off this 
mortgage amount. In the suit he claimed 
priority to the extent of the amount paid 
by him under the aforesaid mortgage as 
also the interest thereon from the date of 
payment at the rate provided for in the 
bond. The lower Couri allowed the 
priority claimed by him but refused his 
claim for interest. In the appeal it is 
contended that the lower Court should 
have allowed interesi on the amount paid 
by the appellant. A memorandum of 
objections has been filed by the respond- 
ents in which they contend that the lower 
Court was wrong in allowing in favour of 
the appellant the priority claimed by him. 
Taking the appealand the Memorandum 
of Objections together, two questions arise 
for consideration ; (1) Whether the 4th 
defendant is entitled to priority with 
respect to the amount paid by him in 
discharge of Ex IL; if he is entitled to 
whether he is entitled to claim 
interest also on the aforesaid amount. 

On the question of priority we have no 


right. Having paid the amountdue under 
Ex. IJ, the law is well settled that the 
4th defendant is entitled to keep that 
encumbrance alive for his own benefit. 
But it is argued that he being in the 
position of the Court auction-purchaser 
who has purchased the property subject 
to Ex. II and the other mortgages, it must 
be held that he has covenanted with the 
mortgagor to.pay off all the mortgages 


and the intention to keep the prior mort- 


gage alive for his own. benefit must be 
held to be rebutted by such covenant. In 
support of this contention reliance is placed 
on Govindaswamt Tevan v. Doraiswamy 
Pillai (1), but that case is clearly dis- 
tinguishable because there, the property 
subject to the mortgages was sold with an 
express covenant under which the 
purchaser undertook to pay off both the 
mortgages with the purchase money. An 
auction-purchaser who buys -property 
subject to mortgages cannot be considered 
to lose his rights of subrogation. The 


(1) 6 Ind. Cas. 781; 34 M 119; 20 M'L J 380; 8M L T 
132; (1910) M W N 390, - 
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d question is clearly. one of intention. In 


this Court it has been held in Ayya Reddi 
v., Gopala Krishnayya (2) that the Court 
atiction-purchaser who- purchased the 


< property subject to three mortgages and 


are several mortgages ona property, t 


paid off the second mortgage, is entitled 
to hold it asa shield as against the third 
mortgagee. Thié:dedision in this case-has 
been “aftirmed py? the Privy Council in Ayya 


Reddi v. Gopala Krishnaya (3). In that case - 


their Lordships of. the Privy Council ob- 


served: 

“It is now settled law that where in India there 
the owner of the © 
property subject.to the mortgages: may, if he’ pays off 
an earlier charge, treat »himself “as buying it and 
stand in thei same position’ ás his vendor or to put it 
in another way, he may keep the encumbrance alive 
for his befieliti: and this ‘come in before a later mort- 

gagee. 


Their Lardahive also observed that, this 


: rule would not apply if the owner of the 
“property -had covenantedto pay the-later 


15 


- covenant, 


mortgage debt, but in the case under 
consideration there was no such personal 
- It is therefore clear- that- an 
auction-purchaser who discharges a prior 


‘encumbrance existing on the property in 
- the ordinary course is ‘entitled to’ claim 
“ subrogation with respect to the amount 
- paid by ‘him, 


t 


- The point did not arise for decision ' before ` 
. the Privy Council. 


The next point is whether he can also 
claim interest on the amount. (In Ayya 
Reddi- v. Gopala Krishnayya (2) the case 
already referred to, this Court allowed the 
claim of the auction-purchaser for interest. 


- Mr. Lakshmanna 


- relieson a decision in Ibrahim Sahib v. 
‘Arumuga Taye (4) wherein -it was held 


t 


that: a purchaser who discharges a prior ' 


‘ usufructuary mortgage is not “entitled to 


- claim interest on “the mortgage 


amount 


- though the prior mortgage 19 “kepi alive 
` forrhis benefit as against. puisme encum- 


Ne 
v 


brancer. This case- has not-been referred 


toin Ayya keddi v. Gopala Krishnayya 


- (2), but itis clearly distinguishable, as -in 


the case before us the mortgage 'dischar ged 


- by the 4th defendant was a simple and not 
-~ a usufructuary mortgage, and he is there- 
“ fore not entitled to remain in possession 


. ofthe -propery and realise his-interest from 


- its profits. In Ayya-Reddi v. Gopala Krish- 
`- nayya (2) also the prior mortgage discharg- 


ed by the auction-purchaser was a simple 

(2) 08,Ind. Cas, 423; 12 LW 101. - 

(3) i9Ind Oas. 592; 51I A: 140 46 M LJ 161; 
ALJ45;AIR 1924 P G35; 19 L W 215; 26 Bom. L 


~ R204; 34 M LT 1; 2 Path 1? 99;, l00& A LR 269; 


r 


(1924) M W N- 290; 39 O L J 204; ‘47M 190; 28 WN - 
1025; L R 5 A (P. 0948; TO W.N 27 (P, 9 
(4) 16 Ind. Cas, 8 7; 38 M18, 


- Mathur (2) and Paul De Flandar 


22. 
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mortgage. The observations in Muthsamal 
v. Razu 1 illai (9), wherein Ibrahim Sahib v. 
Arumuga layee: (4) has been considered, 
also support the contention:of the appellant. 
On principle, we fail to see why the appel- 
lant should not be allowed interest as against 
the plaintiff. He is only á puisne encum- 
brancer of the property. . In the ordinary 
course the plaintiff's rightsin the property 
can be only subject to the rights of the 
holder of Ex. II, the prior mortgagee who, 
it cannot be disputed, will be entitled as 
-against the plaintiff to claim the amount 
“under Ex. II together with interest. If 
this be so, we see noreason why the appel- 
lant who steps into. the shoes of the mort- 
gagee under Ex. II by right of subrogation 
should also not claim interest on the mort- 
gage amount. 

For the above reasons the appeal is 
allowed, and the Memorandum of Objec- 
wen is dismissed, both with costs. 

Appeal allowed. 


re 44 Ind. Cas 703; 4l M 913; 23 M LT 106; (1918) 
MW WN251;7L W 420. 
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CALCUTTA HIGH COURT 

- Criminal Revision No. 1214 of 1933 
January 25-1934 
MUKERJI AND S.K. Guosg, JJ. 
PROKASH CHANDRA SIRCAR— 
CoMPLAINANT—PRTITIONER 
VETSUS 
MOHIN CHAND HALDAR—Acovsxp 
— OPPOSITA PARTY i 

Penal Code(Act XLV of 1860), s. 403—Complaint 
for criminal misıppropriution— No allegation as to 
place were money was misappropriated —Case found- 
ed on allegation as to absence of accounting—Court 
at place where account isto be rendered—Jurisdic- 
‘tion’ to entertain complaint, 

Where it is not alleged by ‘the ‘complainant 
that there has been misappropriation committed in 
respect of the sum which forms the subject-matter 
of a charge or any component parts of it atany 
‘particular place but the whole of the case as to 
misappropriation is founded upon the allegation 
that there was mo account in respect of the 
money and account was to ke rendered at a place 
within jurisdiction of the Presidency Magistrate's 
Court at Calcutta: 

Held, that the Calcutta ‘Court had furisdicion 
to entertain the case. Gunananda Dhone v. Sante 
Prakash Nandy (1), G. N. Pascal v. Raja Kishore 
v. Emperor (3), 
distinguished. 

Mr. Probodh Chandra Chatter Jee,” -for the 
Petitioner. 

Mr, Satindra Nath aa A for the 
Opposite Party. | 

Mukerji, J.—This Rule has-been issued 


: atthe instance of a complainant who in- 


stituted a complaint under s. 408, Indian 
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Penal Code. The complaint related to a 
sum of Rs. 1,033 and odd and purported to 
be against the accused: as a Gomastha 
attached to the Sudder“ ‘Kutcherry of the 
estate of Sri Sri Radha: Madan Mohan Jew 
which is situated at No. 3, Gokul Mitter 
Lane, Calcutta. The complainant’ 8 case 1s 
that the accused as such Gomastha in the 
said estate was in charge of collection from 
tenantsin various Mouzasin the District of 
Burdwan and thatit was his duty toremit all 
realizations made by him and to render an 
account in respectof the same in the said 
Sudder Kutchery. The complaint was- 
based on the allegation that there was no 
account rendered in respect of the amount in 
question. After summons was issued the 
accused appeared and the case came on 
before Mr.H.K.De, fourth Presidency 
Magistrate, Calcutta. Mr. De heard both 
sides on the question of jurisdiction and. 
cameto the conclusion that no part of the 
offence was commitied within the jurisdic- 
tion of the Court of the presidency Magis- 
trate and that the entire offence was com- 
- mitted within the jurisdiction of the 
Burdwan Court. Being of that opinion, he 
made an order transferring the case to the 
District Magistrate of Burdwan and forward- 
ing the case to his file. The order of trans- 
fer, ib may be pointed out, is not strictly in 
accordance with s. 186 of the Code. That, 
however, is avery small matter. What is 
important is that the case has been disposed 
of by the learned Magistrate on the ground 
that he had no jurisdiction to entertain it. 
It is against this order that the present Rule 
has been obtained. 

There can be no question that if the 
decision of this Court in the case of 
Gunananda Dhone v. Sahtt Prakash Nandy 
(1) be correct, then the Calcutta Court has 
jurisdiction to entertain the present case. 
To that decision, I-wasaparty butfor my 
present purposes, it is not necessary for me 
to endeavour to justify what was said in that 
decision. ‘The decision has been doubted in 
a later decision of this Court in the case of 
G. N. Pascal v. Raj Kishore Mathur (2) and 
dissented from in the case of Paul De 
Flonder v. Emperor (3), In the former of 
these cases the facts had not been in- 
vestigated and no definite rule was laid 


(1) 86 Ind; Cas. 213;41 0O LJ 80;AI R 1925 Cal. 
613; 26 Cr L J°725; 29 O W N 432. 

(2) 133 Ind. Cas. ‘103: 35 OWN 320: A IR 1931 
Oal. 521; 32 Or L J 1042; Ind. Rul. (1931) Oal. 751; 
(1931) Or. Cas 673. 

(3) 134 Ind. Cas. 433; 35 OWN 809; AI R T931 
Oal. 528: (1921) Cr. Cas. 680; 32 Cr. L J 1167; Ind. 
Rul, (1931) Cal 8.7; 59 O 92.. i 
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down. But itis clear that even upon the 
view which has been taken in the latter case, 
the Court of the Presidency Magistrate of 
Calcutta has ample jurisdiction to deal with 
the present case.~ Inthe caseof Paul De 
Flonder v. Emperor (8) it has been said: 

“If there is no evidence as to where the misappro- 
priation was committed other, sthan the fact of non- 
accounting, then the failure to-account may itself be 
taken as evidence of intention:to’-misappropriate and 
tie offence being thus taken to have been committed 
at the place where the accused ought to have rendered 
the account the venue may be laid there.’ 

In the present case it has not been 
alleged by the complainant that there.was 
misappropriation commilted in respect of 
the sum which’fortns- the subject-matter of 
thiscaseor any ‘component parts of if at 
any particular place but the- whole of the 
case as to misappropriation <is:* founded 
upon the allegation thet theré“‘was no 
accounting in respect of the money. 
Account, as already stated, was to be 
rendered at the Sudder Kutcherry in 
Calcutta. Iam unable to see howit can be 
said as has .been stated by the learned 
Magistrate in his explanation, thatin the 
present case if there has been any mis- 
appropriation such misappropriation must 
have taken place in Burdwan. Thereis no 
such allegation, nor isthere any evidence to 
that effect. 

The Rule accordingly should be made 
absolute. The order which the learned 
Magistrate has made to which reference has 
been made above is set aside anditis 
ordered that the case be now taken up by 
the learned Magistrate and dealt with in 
accordance with law. 

S. K. Ghose, J.—I agree. 

N. Rule made absolute. 


| LAHORE HIGH COURT | 
First Civil Appeal No. 2014 of 1928 
January 18, 1934 
DALIP SINGH AND ABDUL QADIR, JJ. 
HARI CHAND AND OTHERS — PLAINTIFF3S— 
APPELLANTS ° 
VETSUS 

` Musammat AMAR KAUR anDoturks— 

~ DEFENDANTS—RgSPONDENTS 

‘Hindu Law—Joint family—Initial presumption 
of jointness— Evidence that each carried on different 
business at different places —Evidence, sufficiency of, 
to rebut initial presumptron, 

Two Hindu brothers originally lived together 
but for the last ten or eleven years ofhis life, one of 
them resided at another place and carried on business 
there. There . .was no evidence to show that the 
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other 
to show tbat the deceased had any share in the 
business carried on by his brother. A contract 
which had originally been taken jointly was 
subsequently taken in the name of the deceased 
alone: 

Held, that these circumstances sufficiently rebutied 
the original presumption of jointness, and that the 
deceased was separate in residence, mess and 
business from his brother. 

F. C. A. from the decree of the Senior 
Subordinate Judge, Gujranwala, dated May 
18, 1928. 

Mr. Shamair Chand and Mr. 
Chand, for the Appellants. 


Kabul 


Mr. D. Mehr Chand and Mr. Bishan Nath, 


for the Respondents. | 

Dalip Singh, J.—This appeal arises 
out of asuit by one Hari Chand claiming a 
declaration that he and his deceased brother, 
Prabh Dial, formed an undivided joint 
Hindu family whose business and dealings 
In property were all joint and that, there- 
fore, the plaintiff succeeded by survivorship 
to the entire property of the deceased 
Prabh Dial, who had died wifeless and 
issueless. 

The defendants are the alleged wife of 
Prabh Dial and his minor daughter. Their 
case is that shortly after the marriage of 
Prabh Dial with Musammat Amar Kaur, 
defendant No. 1, there was a partition bet- 
ween the brothers and the property was 
divided between them. This property con- 
gisted of the ancestral residential house 
described as (A) in the judgment and two 
shops and one shop described as (A)and 
(B) in the judgment, all situate at Gujran- 
wala, where admittedly the father of 
plaintif Hari Chand and the deceased 
Prabh Dial had resided. The properties 
described as (C), (D), (E), (F), (G) and (H) 
lathe plaint and in the judgment as (C), 
(D). (F), (G), (H), and (J) were alleged by 
the defendants to bethe self-acquired pro- 
perty of Prabh Dial after the disruption of 
the joint Hindu family. 

Various preliminary issues were framed 
by the trial Court which need not detain 
us’ but on the issues as tothe merits the 
Court held that Prabh Dial was separate 
from Hari Chand, that the property was 
not proved to have been partitioned as 
alleged by the defendants, and that, there- 
fore, the Gujranwala property was jointly 
held by Prabh Dial and the plaintiff. 
The property at Sangla (C), (D) to (H) 
was held to be all self-acquired by Prabh 
Dial. It was also held that the plaintiff on 
whom the onus had been put had failed to 
prove that Musammat Amar Kaur was not 
the wile of Prabh Dial,-and that, therefore, 
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the plaintiff had no right to the property | 
claimed in the possession of the defendants. 
Consequently the suit was dismissed with 
COSI 6. 

After going through the record, it seems 
tome that three points arise for decision in 
ihis case. Firstly, whether it is proved 
that Musammat Amar Kaur was not the 
wife of Prabh Dial. Upon that point the 
plaintiff has produced four witnesses 
including himself. They merely state 
that they never heard of any such marriage 
and the plaintiff goes onto state that the 
illicit connection betwcen Musammat Amar 
Kaur and Prabh Dial deceased only lasted 
for two or three months. On the other hand 
the defendants have produced apparently 
disinteresied witnesses supported by some 
bahis proving the payment of neunda on 
account ofthe marriage of Prabh Dial with 
Musammat Amar Kaur. Plaintifiis own 
witness, Rul Bahadur Ganga Ram Joneja, 
stated that he had heard of the marriage of 
Prabh Dial at Sangla and that his own 
grandson had joined the marriage party. 
The onus of the issue was on the plaintiff 
and I can only hold in agreement with the 
trial Court that he has entirely failed to 
discharge the onus. 

- The second question is whether Prabh 
Dial was separate from Hari Chand. No 
doubt there is the initial presumption that 
Prabh Dial and Hari Chand ‘were real 
brothers and formed a joint Hindu family, 
but the presumption has in this case been, 
in my opinion, suffiziently rebutted by 
the following facts:—The parties originally 
lived in Gujranwala, but itis clear that 
for the last 10 or il years of his life 
Prabh Dial resided at Sangla and carried 
02 business there. There is nothing whatsce 
ever to show that Hari Chand had any part 
in this business. There is also nothing 
whatsoever to show. that Prabh Dial had 
any share in the business that was carried 
on by llari Chand at Gujranwala. In fact, 
again, here the plaintiff's own witness, 
Rai Bahadur Ganga Ram, states that to 
his knowledge there was no joint shop of 
the plaintiff and Prabh Dial deceased at 
Gujranwala, ‘lhe parties were, therefore, 
obviously different in residence, mess, 
business, and indeed, if the plaintiff's own 
story 1s true, they had so far severed con- 
nection with each other that he did not 
know of his brothers marriage to: the 
defendant. The liquor contract which 
Prabh Dial undertook as Sangle was solely 
in his own name, and it is 


a 
significant fact that a bhang and 
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charas contract which was originally in 1921, 
taken jointly in the name of Prabh Dial 
and Hari Chand, plaintiff, was subsequently 
taken in the name of Prabh Dial alone. 
All these circumstances, in my opinion, 
sufficiently rebut the initia] presumption of 
jointness and I, therefore, hold in agree- 
ment with the trial Court, that Prabh Dial 
was separate from Hari Chand. 

The third point is really unnecessary to 
decide in view of the decision on the above 
two points; but I may say that, in my 
opinion, itis also sufficiently proved that 
the properties at Sangla and Chuhar Kana 
etc., mentioned as (C) to (H) in the plaint 
were separately acquired by Prabh Dial. 

The result is that the appeal fails, and 
I would dismiss it with costs. 

Abdul Qadir, J.—I agree. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 745 of 1933 
January 16, 1934 
MUKERJI AND BARTLEY, JJ. 
KESHARDEO GOENKA AND OTHERS— 
ACCUSED—PETITIONERS 


VETSUS 


T crane PR eae: PARTY 
Mines Act. (IV of 1923), ss. 3 £), 15 (1), (2)— 
‘Mine, meaning of—Works incidental to mining 
operations, if covered—Surface operations being 
done — Pump working— “Working of mine,’ if constitut- 


The word ‘mine’ as defined in cl. (f), s 3, Mines 

Act, means an excavation aud includes works and 
machinery, tramways and sidiags whether above or 
below ground inor adjacent to or belonging to a 
mine, In addition to excavations, machinery etc., 
and works which are incidental to or connected 
with mining operations clearly fall within the defi- 
mae and are meant to be covered by it. [p. 74V, 
col. 1. 
The term ‘mine’ is not a definite term, but is 
susceptible of limitation or expansion according to 
the intention in which it is used and its primary, 
signification can always be enlarged if that is the 
intention of the contracting parties or the legisla- 
ture, Midland Ry. Co. v. Haunchwood Brick and 
Tile Co, (1) and Glasgow Corporation v, Furie (2) 
referred to. 

Where in a mine no persons were found to be 
engaged underground, but the pumping machinery 
was being worked, and certain persons were 
employed loading waggons and others carrying out 
surface duties: 

Held, that what was going on, on the premises, 
amounted to a working of the mine within the 
meaning ofthe Act, 


Mr. Rama Prosad Mukherji and Mr, Mohit 
Kumar Chatterji, for the Petitioners. 


Mr. Probola Chandra Chatterji, for the. 


Crown, 


KESHARDEO GOENKA v. HMPEROR 


739 

Judgment.—Petitioners Nos. 1 and 2 
are the owners of a colliery. They ap- 
pointed one P. N. Ghose as the Manager of 
the colliery in Augast, 1932, but the ap- 
pointment was rejected by the Chief 
Inspector of Mines on September 16, 1932, 
as Ghose was already Manager of another 
colliery. The said two petitioners were 
therefore tried on the allegation that in spite 
of this rejection they allowed Ghose to con- 
tinue as Manager of their colliery from 
September 16, to 30, 1932. 

On October 1, 1932, petitioners Nos. 1 and 
2 informed the Chief Inspector of Mines 
that they had appointed their Assistant 
Manager, petitioner No. 3 to ach as 
Manager of their colliery for one month 
from October 1, 1932, as a temporary 
Manager ina case of emergency. During 
the course of that month the Chief Inspector 
of Mines drew the attention of the first two 
petitioners to the fact that as Mukherji, 
the third petitioner, had already been 
appointed a temporary Manager after the 
resignation of the last incumbent in July, 
he could not be appointed a temporary 
Manager a second time without his special 
sanction and required them to appoint a 
duly qualiied Manager at once. On 
November 2, he paid a surprise visit to the 
colliery and it is said that when he did 
so he found that Mukherji was still in 
charge and work going on in it. These 
constitute another set of facts upon which 
the three petitioners were tried. 

The first two petitioners, therefore, were 
tried for two offences for havi ing contraven- 
ed the provisions of s. 15 (L) “and of s. 15 
(2) of the Indian Mines Act (IV of 1923) 
read with Regulations 21, 22 and 23 of 
the Indian Coal Mines Regulations and 
the third petitioner for having contraven- 
ed the provisions of s. 15 (2) of the Act 
read with Regulation 23 of the said Regula- 
tions. The offences are punishable under 
s. 39 of the Act. They have been con- 
victed for the said offences and their 
sentences as modified by the Sessions Judge 
are thatthe first two have to pay. a fine 
of Rs. 500 each, and the third a fine of 
Rs. 100. 

Of the grounds on which the Rule.has 
been obtained those that have been pressed 
before us are Nos. 7,8 and 17. On these 
grounds several arguments have been 
addressed to us. 

One of the arguments, and that is the 
main arzument insofar as the conviction 
is based upon a contravention of s. 19 ( (2) 
of the Act, is that the expression “ila 


` 


. Subject or context. 
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mine is worked” occurring in the said 
provision should be read as meaning actual 
mining operations, that is to say, such 


‘operations underground as relate to the 


actual raising of coal: The learned Judge 
has held that on November 2, 1932 the mine 
was worked within the meaning of the 
provision. He-has observed thus :— 

- “Mr, Lang deposed that on November 2,he found 
no persons engaged underground but the pumping 
machinery was being worked. and a number of the 
men were carrying out surface duties. As the trying 
Magistrate has pointed out,the definition of a‘mine’ 
does not mean only underground but also surface. 
Activities which Mr. Lang saw fall under the heading 
of working of a mine.” 


It may be pointed out that in Mr. 
report it was said :— ; 

“When I visited the mine 22- persons were 
employed loading waggons, and others were employed 
on the surface, but no miners were at work. Steam 
wasup. Pump Khalasis had been employed on the 
lst and over 5,» persons had been employed on 
October 31.” i 

Now, the word ‘mine’ is defined ‘in cl. (f) 
ofs.3 of the Act. And the word is to- be 
understood in the sense of that definition 
wherever it is to be found in the Act, 
unless there is anything repugnant in the 
( The definition, it must 
be conceded, -is clumsy and very loosely 
expressed. According to the definition, the 


Lang's 


' word means an excavation and includes 


works and machinery, tramways and sidings 
whether above or below ground in 
or adjacent to or - belonging to 
a mine. It is expressed in the -widest 
possible terms: and apart from anything 
else, the expression ‘adjacent to’ which 
connotes proximity or nearness and not 
necessarily the idea of touching, seems to 
have been misused, It is possible that if 
too strict an interpretation is applied it 
would include things never contemplated 
to come within its scope. But, as it stands, 
there can be no question that in addition to 
excavations, machinery etc. and works 
which are incidental to or connected with 
mining operations clearly fall within the 
definition and are meant to be covered by 
it. This is sufficiently indicated by the de- 
finition of the word ‘employed’ as given in 
s. 3 cl. (d) of the Act. Whether a par- 
ticular kind of work comes within the 
mischief of the definition or not must 
always bea question of fact. It may be 
pointed out. that although the. primary 
lexicographical meaning of the word ‘mine’ 
standing alone is an underground excava- 
‘tion made for the purpose of getting 
minerals, the particular signification of the 
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word as used in a contract, where there is no 
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question of any definition, may be varied 
largely by the context. [See per Kay, J., 
in Midland Ry. Co. v. Haunchwood Brick 
and Tile Co, (1) and per Lord Halsbury 
L.C. and Lord Watson and Macnaghten, 
L. JJ., in Glasgow Corporation v, Farite 
(2).] The term ‘mine’ is not a definiteterm, 
but is susceptible of limitation or expansion 
according to the intentionin which itis 
used and its primary - signification can 
always’ be enlarged if that is the intention 
of the contracting parties or the legislature. 
We are of opinion that what was found by 
Mr. Lang as going on on the premises may 
well be regarded, ona question of fact, as 
amounting to a working of the mine within 
the meaning of the Act. 

On the question of knowledge on the 
part of the petitioner No. Z so far asthe first 
of the charges is concerned, we are unable 
to hold that the findings of the two Courts 
below are not correct. Nor are we pre- 
pared to hold that Regulation 24 of the 
Regulations would exonerate the petitioners 
in respect of the offence upon the facts that 
have been found against them. 

We have considered the question of the 
sentences so far as the petitioners Nos. 1 
and 2 are concerned. The sentences are no 
doubt heavy. But according to Mr. Lang’s 
report, this was not the first occasion that 
the petitioners were found contravening the 
law, and moreover, the contravention in the 
present case was persisted in spite of the 
warning given in Ex. 2. 

The Rule is discharged. 

N. Rule discharged. 

(1) (1882) 20 Cb. D 552; 5SLLJ Ch. 778; 46L T 
<01; 30 W R 640. 


. (2) (1£88) 13 App. Cas. 657; 58 L JP 033; 600 LT 
2:4; 37 W. R 627. 
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PATNA HIGH COURT 
Appeal from Appellate Decrees Nos. 1431 
and 1432 of 1931 
December 8, 1933. 
DHAVLE, J. . 
DHIRNARAIN CHAND AND.O0OTHERS— 
PLAINTIFFS — APPELLANTS 
VETSUS 
Maharajadhiraj KAMESHWAR 
SINGH BAHADUR— DEFENDANT— 
RESPONDENT 
Bengal Tenancy Act (VILI of 1885),s. 104 H—Suit 
under—Statutory presumption tn favour of correctness 
— Question for decision in such cases—Finding as to 
knowledge of adverse possession, if one of fact—. 
Civil Procedure Code (Act V of 1908), s. 100. 
In a suit under s. 104-H, Bengal Tenancy Act it is’ 
necessary for each Court of fact to begin with the 
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position that the finally published Record of Rights 
is entitled to the statutory presumption of correct- 
ness so thatthe question for decision would be, 
not whether the Record of Rights wasshown to be 
right but whether the Record of Rights was shown 
by the party attacking it, to bewrong. The ap- 
preciation of theevidence adducedin the case will 
be materially affected according to the point of 
view from which that evidence is approached. 
Maharaja Birendru Kishore Manikya Bahadur v. 
Ram Chandra Dey (1), relied on. 

A finding that the plaintiff or his local agents 
came toknow of therent-freeclaim of the tenants 
ina particular year is one of fact. 


- Appeal from a decision of the Additional 
District Judge, Purnea, dated February 12, 
1931. confirming that of the Munsif, Parnea, 
dated September 19,1927. . 

Mr. D. L. Nandkeolyar, for the Appel- 
lants. 

Messrs. Murari Prasad, K. P. Upadhya 
and R. Misser, for the Respondent. | 


Judgment.—These appeals arise out of 
two suits which were tried together. One 
sult was brought under s. 104-H of the 
Bengal Tenancy Act by the landlord of the 
mauza in respect of the entry in the Kosi 
Diara Record of Rights that Khewat No. 
81 was rent free milik. The other suit 
was brought under the same section by-the 
tenantsin respect of khewat No. 71 which 
was shown as kabil lagan. The trial Court 
held against the tenants in both the suits, 
and appeals by the tenants to ths District 
Judge failed. The tenants now appsal to 
this Court. 

So far as khewat No. 71 is concerned, the 
Record of Rights was against the tenants’ 
claim that they held thelani rent-free. Ia 
the appeal relating tothis land, all that 
Mr. Nandkeolyar has been able to urge is 
that in view of the admitted fact that the 
tenants were in possession for more than 
12 years, it should have been held by 
the lower Courts that they had, by adverse 
possession, acquired 
lands free of rent. In support of this con- 
tention Mri. Nandkeolyar has cited Maharaja 
Birendra Kishore Manikya Bahadur v. 
Ram Chandra Dey (1). He has, however, not 
failed to appreciate the difficulty caused by 
the observation of their Lordships of the 
Judicial Committee in Jugdeo Narain Singh 
v. Baldeo Singh (2): 

“Again mere non-payment of rent or discontinu- 


ance of payment of rent has not, by itself, been held 
in Ialia to create adverse possession.” a 
The crux ofthe matter is that possession 
cannot be adverse from before the other 

(1) 30 Ind. Oas 918; 22 OL J'1£3 ; 

(2) 71 Ind Oas. 984: 2 Pat, 34 at p. 52; 3 PL T 
605; A I R1922P O272; 330 LJ 499; 32M L T 
1: (1923) MW N 361; 27 O W N925;45 M LJ 460; 
49 1A 399 (P 0). . : 


DHIRNARAIN OAND v. KAMESHWAR SINGH BAHADUR 


a right to hold tha’ 


741 


side is shown to have become aware of the 
character of the claim. The express finding 

of the lower Appellate Court is that thereis 
no satisfactory and reliable evidence on the 
side of the defendants to prove that before 
the Survey Settlement proceedings in 1924- 
192» they ever asserted their milik rent-free 
right to the disputed lands to the knowledge 
of the plaintiff's local agents or of the plaint- 
iff. [thas been urged that as the land in 
quesiion was surrounded by the mal lands 
of these appellants and other tenants, the 
landlord’s local agent must have been aware 
of the rent-free character of the holding 
of these tenants in respect of the disputed 
land.: That however, cannot be called an 
interference of law. It was possible in the 
circumstances of the case for the Courts of 
fact to infer that the landlord’s agent knew. - 
But it wasalso possible inlaw for them to 
infer that they did not in fact know. The- 
inference, in these circumstances has been 
conceded to bean inference of fact. It is 
therefore, impossible in second appeal to go 
beyond the concurrent findings of fact of 
the Courts below that the plaintiff or his 
local agents only came to know.of the rent- 
free claim of the tenants-appellants in 1924- 


1925. The tenants appellants are thus 
without a rent-free claim perfected bv 
12 yairs’ alvers3 po3ses3ion, and the 


second appeal in respectof khewat No. 71 
must, therefore, fail. 

The other second appeal arises as I have 
already indicated, out of the suit relating 
to khewat No. 8! under which tne land was 
recorded as the tenants’ rent-free milik. In 
connection with this appeal Mr. Nandkeol- 
yar hascontended that the finding of the 
lower Appellate Court is vitiated by a bad 
error of law. The learned Additional Dis- 
rict Judge says of the Record of Rights pro- 
duced in. the case. “Again these are cases 
under s. 104i-H ofthe Bengal Tenancy Act 
and thus the entries in the Record of Rights 
in respect of the -disputed lands cannot 
be taken to have become final, and accord- 
ingly the saidentries did not possess the 
weight given to the finally published Record 
of Rights under s. 103-B of the Bengal Te- 
nancy Act. Itfollows therefore, that the 
Record of Rights in respect of the disputed 
lands does not advance the case of the 
plaintiffs or of the defendant.” Mr. - Nand- 
keolyar has been able to find authority 
to the contrary in Rajani Kanta Ghose v. 
Secretary of State for India (3). In that 
case their Lordships of the Judicial Com- 

(3) 51 Ind, Cas, 226; 46 C90; 23 OW N649;45IA 
190 (P - O},. = 
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mittee, dealing with a suit instituted under 
8. 104-H of the Bengal Tenancy Act, held 
that it lay on the appellants who had 
brought the suit to rebut thestatutory pre- 
sumption that the Record of Rights was 
correct (s. 103-B). It has been urged on 
behalf of the plaintiff-respondent, not that 
the ruling is inapplicable, but that the 
lower Appellate Court has in fact discussed 
all the evidence and based its conclusion 
on that evidence and that, therefore, the 
question of onus is now immaterial. There 
are caseswhere the question of onus does 
becomeimmaterial after the parties have 
adduced their evidence, but the present suit 
was of akind whereit was necessary for 
each Court of fact to begin with the posi- 
tion that the finally published {Record of 
Rights is entitled tothe statutory presump- 
tion of correctness so that the question for 
decision would be, not whether the Record 
of Rights was shown to be right 
but whether the Record of Rights 
was shown by the party attack- 
ing it, io be wrong. There is force in 
Mr. Nandkeolyar’s contention that the ap- 
preciation of the evidence adduced in the 
case will be materially affected according to 
the point of view from which that evidence 
is approached. In this view it seems to me 
that I have no choice but to allow the ap- 
peal, set aside the judgment and decree of 
the lower Appellate Court and remand the 
case to that Court for a proper hearing in 
accordance with thelaw. 

In my opinion this is nota ecaseof the 
kind that can be suitably dealt with under 
5. 103 of the Code of Civil Procedure, regard 
being had to the fact that there appear to be 
questions about the credibility of more than 
one witness speaking ofmatters that occur- 
red long ago. 

The result isthat Appeal No. 1432 is dis- 
missed with costs and that Appeal No. 143] 
is allowed and the case remanded. The costs 
of Appeal No. 1481 inthis Court will abide 
the event. 


N. Appeal dismissed 


LAHORE HIGH COURT 
Second Civil Appeal No. 239 of 1933 
January 10, 1934 
a HILTON, J. 
Musammat HAKIMAN, Pratytirr—- 
APPELLANT 

LeTSUs 
Musammat BADR-UN-NISA AND ANOTHER 


— DEFENDANTS— RESPONDENTS 
Transfer of Property Act (IV of 1882,, 8, 41— 
Suit Jor gartition of property sold -by co-heir—~ 
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‘reversing that of the Subordinate 
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Onus on vendee to prove honesty and gond faith— 
Mere enquiry, if sufficient—Conditions of s. 41 not 
fulfiled—Suit, if barred—Good farith—Finding of 
absence of negligence—Whether same as finding of 
good faith—Cusiom (Punjab)—-Alienation. < 

A finding ofthe absence of negligence is not the 
same thing as a finding of good faith 

The onus ison the vendee to establish his 
honesty and good faith in order -to bring his 
action within s. 41, Transfer of Property Act and. 
it is not sufficient to establish merely that he made 
an enquiry. Where there is no evidence to esta- 
blish his honesty and good faith, all the conditions 
of s. 41 are not fulfilled andthe section will not 
bar a suit for partition of the property sold on the 
ground of the plaintiff being a co-heir of the 
vendor. 

S.C. A. from the decree of the District 
Judge, Delhi, dated November 8, 1932, 
Judge, 
Second Class, dated April 11, 


1932. 


Mr. Nawal Kishore,for the Appellant. 
Mr. Kishan Dayal, for the hespondents. 


Judgment.—Nazir Ali died -in 1905, 
leaving ason Zahir Ali by his first wife 
and Musammat Hakiman his second wife. 
The subject-matter of this litigation is a 
house at Delhi which was left by Nazir 
Ali. It was sold on March 22, 1926, by 
Zahir Ali to the first defendant Musammat 
Badr-ul-Nisa. The suitis by Musammat 
Hakiman for an one eighth share by par- 
tition on the ground that she is a co-heir 
with Zahir Ali of the estate of Nazir Ali. 
In 1926 Hakiman had sued Zahir Ali for a 
share of ihe rents collected by him on 
account of this house and won a decree for 
her one-eighth share thereof. The plaint- 
ift's present suit was decreed in the trial 
Court, but on an appeal by the defendant 
vendee the learned District Judge has 
dismissed the suit and the plaintiff now 
comes here on second appeal, The leara- 
ed District Judge has held that the con- 
ditions of s. 4] of the Transfer of Property 
Act are fulfilled and provide a:bar-to the 
plaintifi’s suit and he has recorded findings 
that (1) Zahir Ali was holding~:,tiimself 
out as the ostensible owner: of *thé‘pro- 
perty (2) the vendee took reasonable care 
to ascertain that the vendor had power to 
make the transfer and (8) that the vendee 
cannot be said to have acted negligent- 
ly 


Delhi, 


Iam asked by the learned Counsel for 
the defendant vendee to hold ‘that these 
three findings are findings of fact which 
cannot be disturbed in second appeal. 
As regards the first two findings I accept 
them as findings of fact which I should 
not disturb. As regards the third finding 
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however, I cannot regard it as the equivalent 
of a finding that the vendee acted in gool 
faith, such as the wording of s. 41 requires, 
before it can be held that that section is 
fulfilled inall its conditions. The defini- 
tion of ‘good’ faith’ in the General Clauses 
Act X of 1597 is : — 
“a thing shall be deemad 
where itis in fact done 
done negligently or not.” 
A finding of the absence of negligence 
is not therefore the same thing as a, find- 
ing of good faith. A person may act with- 
out negligence but at the same time with- 
out honesty. The vendee may have made 
a reasonably careful enquiry and may have 
ascertained the true facts, bat chosen to 
ignore them, As the vendee defendant 
did not enter the witness-box it is impos- 
sible to say on the evidence that the state 
of her mind was an honest one or that 
she acted in good faith, nor has the 
learned District Judge given a clear 
finding to that effect. I am of opinion 
that the onus lay on the defendant vendee 
to establish her honesty and good faith in 
order to bring her action withins. 4] and 
that it was not sufficient to establish merely 
that ehe made an enquiry. I find no 
evidence on the record to establish this. I 
therefore hold that all the conditions of 
s. 41 are not fulfilled and that the section 
isnot a bar to the plaintiffs claim. I 
accept the appeal and se.ting aside the 
judgment and decree cf the District Judge 
dated November 8, 1932, I restore the 
preliminary decree of the trial Court dated 
April 11, 1932. Plaintiff to get her costs 
from defendant I in both the appellate 
Courts. 


N. Appeal allowed. 


to bə done in good faith 
honestly whether it is 


ge ——— 


'_ LAHORE HIGH COURT 
Second Civil Appeal No. 279: of 1927 


fo J Fébruary 6, 1934 
ay OOLDSTREAM AND BIDE, JJ. 
BIRA AND OTHERS DEFENDANTS 
APPELLANTS 
Versus 
Musammat BUNDO — PLAINTIFF 
AND OTHERS DEFFNDANTS —RE>PONDENTS 
Custom (Punjab —Kangra agriculturist becoming a 
gosain— Whether to be presumed to be civilly dead— 
Renunciation of worldly affairs —Power of suscession 
in natural family, if lost—Question tobe decided in 
such cases, : | 
Although under the general custom in the Punjab, 
by abandoning worldly affairs and entering a strictly 
religious or ascetic order, a person becomes civilly 
dead and forfeits his right of inheritance, a clear 
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distinctionis to be drawn as regards the power of 
inheriting property betwean members of a religions 
order who have, and those who have not, entirely 
renounced the world. The latter class are not dis- 
analided from succession in their natural families. 
The true issue in such cases is: ‘Did the man on 
becoming a faqir renounce the world.’ Sadhu v. 
Misri (1) and Brdhawa Singh v. Anaukha (2), referred 
to f 


There is n> anthority for tha view tbata kangra 
agriculturist oy besoming a gosatn must be nresumed 
to have become civilly dead. 


3. C. A. from the decree of the District 
Judge, Hoshiarpur, dated August 6, 1927, 
reversing that of the Senior Subordinate 
Judge, Kangra at Dharamsala, dated 
November 30, 1926. 


Messrs. J. N. Aggarwal and Gullu Ram, 
for the Appellants. 

Messrs, Jalal-ud-Din, M. L. Batra, N. C. 
Mehra, Saunders and Mr Muhammad Fazal 
Ahmad, for the Respondents. . 


Coldstream, J.—This judgment will 
dispose of the two appeals Nos. 2791 and 
2795 of 1927. 

One Sukh Ram, a Rathi of Palampur 
Tahsil in Kangra District died in 1895, 
leaving a married son Sohnu, a widow 
Sundro and a daughter Bundo. His land, 
which he had himself acquired, was re- 
corded by mutation in the revenue papers 
as the property of his son who left his parents’ 
house some years before. In 1906 Sohnu 
returned home, shaved and dressed like a 
gosain and calling himself Durga Nand 
Brahmchari and resided in the same 
house as his mother, sister and wife. Shortly 
after his return he sold some of the land 
which had been mortgaged by his mother. 
He died in 1910and the land was recorded 
as having passed in equal shares to his 
widow Qubjo and mother Sundro. Qubjo 
died in 1911 and mutation of the whole 
property was recorded in favour of Sundro. 
Sundro gifted the land to one Tulsi Ram 
who sold part of it. Sukh Ram's rever- 
sioners, however, succeeded in getting this 
gift declared invalid. Sundro died in 
1924 and her death led to the suits from 
which the present appeals arise, one in- 
stituled by Bundo, the other by Sukh 
Ram’s reversioners (in the fourth degree) 
for possession of theland. The suits were 
tried together by the Senior Subordinate 
Judge, Kangra. Bundos case was that 
Sohnu by joining an order of ascetics had 
abandoned his Civil rights during his 
father's life-time and that she was there- 
fore entitled to succeed as Sukh Ram’s 
daughier. The reversioners contended 
that there had been no suck relinquishment 
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of his rights Ly Sohnu who was the last 
male owner, as recorded in the revenue 
records, and that they as his reversioners 
were entitled to succeed to his property in 
preference to his sister. Tulsi Ram, 
Sundro’s donee, was impleaded in the 
litigation. Tas Saboriinate Judge held 
that although Sohnuhad become a gosain 
when he left home, the evidence showed 
that he had not relinquished his rights but 
remained in possession of his father’s 
property, remarking that the gosains of the 
district were gharbari gosains whose widows 
succeeded to their property. He also 
decided that according to custom Sohnu’s 
collaterals excluded his sister from the 
succession. ‘There were other points in 
issue between the parties but there is no 
dispute upon them now. The Subordinate 
Judge decreed the reversioners’ suit and 
dismissed Bundo’s. 

These decisions were reversed on appeal 
by the District Judge, Hoshiarpur who held 
that Sohnu had become a Brahmchari Go- 
sainand not a gharbari gosain, and aban- 
doned worldly affairs when heleft hie home 
jn his father’s life-time, and that his civil 
rights could not have been resuscitated. He 
accordingly accepted Bundo’s appeals, 
dismissing the reversioners’ suit and 
granting Bundo a decree for possession of 
the property. 

Against this judgment the reversioners 
hive preferred the present appeals. 

For the appellants Mr. Jagan Nath, who 
dces not dispute the proposition that a 
religious order once adopted cannot be 
renounced so as to revive civil rights that 
have been extinguished, argues firstly that 
there isno direct evidence that Sohnu ever 
became a gosain and secondly that if he 
did, there is no proof at all that by becom- 
ing a gosain he abandoned his worldly 
rights, 

There is no evidence that Sohnu was 
initiated into any order of ascetics butit 
is Clearly manifest that from the begin- 
ning if has never been disputed that he had 
become a gosain, changing his name and 
habits. (In th’s connection it is significant 
that at one time Durga Nand’s identity 
with Sohnu was denied by Bundo). The 
learned District Judge’s order is definite 
on this point for he has recorded that 
before him there was no contention with 
regard to the fact that Sohnu became a 
gosain. But this fact does not conclude 
the matter. No doubt the general custom 
in this province follows the rule of Hindu 
Law that “by abandoning worldly affairs 
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and entering a strictly religious or ascetic 
order a person becomes civilly dead and 
forfeits his right of inheritance” (Rattigan’s 
Digest, para. 30), but as pointed out in the 
Division Bench Judgment of this Chief 
Court in Sadhu v. Misr: (1), a clear distinc- 
tion is to be drawn as regards the power 
of inheriting property between members 
of areligious order who have and those who 
have nct entirely renounced the world. 
The latter class are not disqualified from 
succession in their natural families. The 
true issue in such casesis: ‘Did the man 
on becoming a faqir renounce the world: 
Badawa Singh v. Anaukha 2). According 
to Maclagan’s Census Report the gosains 
in Kangra were once an important trading 
community—they are found as land-hold- 
ers in Kulu and some of them have ac- 
quired land and settled in the Plach 
Tahsil. 

“These although they have intermarried with the 
people around are still a distinct though not a 
ao e caste.” (Census Reports 1891. Vol |, page 

20.) 

No authority has been cited for the view 
that by becoming a gosain a Kangra agri- 
culturist must be presumed to have become 
civilly dead. Paragraph 87 of Rattigan’s 
Digest of Customary Law no doubt states 
that by entering into a religious fraternity 
a person presumably ceases to be qualified 
to perform worldly acts and loses all rights 
of inheritance in his natural family, but 
this paragraph relates to religious insti- 
tutions suchas temples, gurdwaras and 
khankas. The question for decision in this 
case 18 one which ought to have been, but 
was nol, put clearly in issue and the decis- ` 
ions of both the trial and the Appellate Courts 
are vitiated by the fact that they are not 
based on any representation or evidence 
put forward by either of the parties on the 
point. 

The case could not be disposed of with- 
out the decision of this question. I would 
accordingly accept the appeals, set aside 
the lower Appellate Court’s order and re- 
mand the cases to the trial Court for de- 
cision on the issue whether Sohnu by 
leaving his home and becoming a gosain 
abandoned worldly affairs. The trial Court 
will allow both parties tolead evidence on 
the issue and record that evidence and his 
opinion and send it to the District Judge 
whowill also record his opinion and for- 
ward the report to this Court within three. 
months. 


(1) 93 P R 1898, 
(2) 7 P R 1892, 
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Costs will abide the event. . 
Bhide, J.—I agree. 
Ns Case remanded. 


LAHORE HIGH COURT 
Criminal Appeal No. 1282 of 1933 
February 2, 1934 
JAI DAL, J. 

BIMAL PERSHAD JAIN—UConvict — 
APPELLANT 
VETSUS 


EMPEROR— RESPONDENT 

Explosive Substances Act (VI of 1103), s. 6— 
Offence under— Ingredients—Primary intention of 
accused to be  considered—Approver— Personal 
conduct and antecedents of approver—Absence of 
motive to implicate inditidual accused—Whether 
makes ordinary rule asto necessity of corroboration 
inapplicable —Motive of approver in confessing to 
save woman to whom he was attached— Weight of 
the confession—Necessity of stronger corroboration— 
Inducement or pressure —Caution—Duty of Court— 
Evidence Act ‘I of 1372), s. 114, illus (b). 

The intention to procure, counsel, aid, abet or to 
be accessory tothe commission ofthe offenceis a 
necessary ingredient ofthe offence under s 6 of the 
Explosive Substances’Act and ordinarily, it is 
the primary intention ofths accused that must be 
taken into consideration in determining his guilt, 
[p 753, col, 1.) 

Neither the personal conduct and antecedents of 
the principal approver nor absence of motive on 
his part or on the part of the investigating agency 
to implicate individual accused make the ordinary 
and well recognised rule of practice inapplicable to 
a case that a conviction ought not to be based on the 
testimony of the approver unless it is corroborated 
in material details not only with regard to the 
general story narrated by him but also with regard 
to the complicity of each accused. [p 747, col. 
1. 

Although the fact,that the motive to save a 
woman to whom he was attached from the trouble 
of remaining in Police custody was a matter which 
weighed with the approver whenhe madea con- 
fession to the Police, by itself will not induce 
the Oourtto reject his testimony as unreliable, 
it must necessarily put it on caution to seek for 
better corroboration of testimony than it would 
otherwise have done. [p 747, col. 2.] 

Courts must exercise great caution if there are 
circumstances which indicate inducement or pressure 
which is not recogni:ed by law. Inducement by 
means of promise of pardon isan instance of 
inducement permitted by law. _ibid.] ` 


_GOr.A.from an order of the Sessions Judge, 
Delhi, dated August 22, 1933. 
Mr. Sham Lal, for the Appellant. 
Pandit Jawala Farshad, R. B., Special 
Public Prosecutor, for ihe Crown. 


Judgment.—Bimal Pershad Jain, S. H. 
Vatsyayana and Baboo Ram Gupta are 
appellants in Appeals Nos. 1282, 1283 and 
1284 of 1933. The first two appellants 
were tried under s. 4 (B) of the Explosive 
Substances Act of 1908 and the last named 
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appellant was tried unders. 6 of the same 
Act and the three have been convicted by 
the Sessions Judge on the charges framed 
against them and have been sentenced to 
five years’ rigorous imprisonment each. 
They were all ‘tried jointly’ by the Sessions 
Judge of Delhi and this judgment will dis- 
pose of the three appeals preferred by them. 
I have heard Mr. Sham Lal, Advocate, on 
behalf of Bimal Pershad Jain and 8. H. 
Vatsyayana and Mr. Nanak Chand, Advo- 
cate, on behalf of Babu Ram Gupta. The 
Crown was represented before me by 
Mr. Jawala Pershad, Advocate, whom also 
I have heard. 

Prosecution case is that S. H. Vatsyayana 
and B. P. Jain which is an abbreviated 
name of Bimal Pershad Jain manufactured 
and were in possession of explosive sub- 
stances at Delhi during the months of July 
and August, 1930, with intent to endanger 
life or cause serious injury to the property 
in British India. Baboo Ram’ Gupta altas 
B. R. Gupta is alleged to have suppli- 
ed materials for the manufacture of explo- 
sive substances with the knowledge that 
the explosive substances were to be manu- 
factured with intent to endanger life or 
cause serious injury to the properly in 
British India. 

The appellants afer ‘heir arrest were 
first tried before a Special Tribanal cən- 
stituted to take cognizance of what 1s com- 
monly known as the Delhi Conspiracy Case. 
After the trial had lasted before the Tiibu- 
nal for nearly two years, it was dissolved 
and with the sanction of the Local Govern- 
ment, the appellants were tried in the 
ordinary Courts as already mentioned. 

The main facts of the case as described 
by the principal approver Kailashpatti are 
that in the beginning of June, 1930, it was 
decided by certain revolutionaries including 
the approver and B. P. Jain and others to 
open a factory for the manufacture of ex- 
plosives in Delhi and with this view a house 
was rented on the Jhandewala Road by 
B. P. Jain with the ostensible object of 
opening a soap factory in the middle of 
July, 1930, In the meantime funds had 
been secured for carrying out this object 
and other objects of the party by committing 
a dacoity in the Gadodia Stores of Delhi, 
Rs. 13,000 having been secured in this 
dacoity. Out of this Rs. 2,500.were set 
aside for the factory and were entrusted to 
Kailashpatti. - Before the house was rented 
on July 12, 1930, Kailashpatti had already 
purchased considerable quantity of mate- 
rial, apparatus and chemicals for the pur- 
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pose of the factory; the chemicals are 
alleged to have been mainly purchased 
from B. R. Gupta in the month 
of June on payment of cash to him. These 
had been stored by Kailashpatti in another 
house and were brought from there to the 
house of the Jhandewala Read after it had 
been rented. One Hazari Lal also, a mem- 
ber of the party, is said to have taken a 
prominent part in negotiating the purchase 
of the chemicals from B. R. Gupta 
and another person Yashpal is said to have 
assisted in the manufacture of the explc- 
sives at ihe commencement. Subsequently, 
however, another person, who was called a 
scientist and whose identity was not dis- 
closed to the other culprits, was called in 
by Yashpal from Lahore or Amritsar and 
on arrival, sometime inthe third week of 
July,is alleged to have taken charge of 
the manufacture of explosives including 
picric acid, guncotton, nitroglycerine and 
another substance which th3 approver calls 
picric chlorine gas. This scijentist is alleg- 
ed tobe S. H. Vatsyayana. He werked in 
the factory for a few weeks and about the 
second week of August, he left the factory 
suddenly. He, however, 1eturned later for a 
few days and then left for good. The 
factory was thereupon abolished. The ex- 
plosives prepared in the factory were taken 
away by some members of ths party for 
use or storage in different places. Some of 
the chemica's which had not been used 
were handed over to B. R. Gupta for 
storage. This it is suggested was due 
to the fact that cerzain revolutionari:s had 
been arrested in the Punjab and 1t was 
considered risky to continue the operations. 
Vaisyayana particularly explained his 
inability-to continue the operations owing 
to the arrest of his friends in Lahore and 
the finding by the police of his photograph 
with Yashpal in a search made of the pre- 
mises of Rama Krishna & Sons in Lahore. 
These are the maindetails of the prosecu- 
tion case. The appellants denied their con- 
A with this affair or any knowledge 
of it. 

The learned Sessions Judge has found 
that the house on the Jhandewala Road had 
been rented for the purpose of manufactur- 
ing explosives by B. P. Jain and that 
explosives were manufactured therein. He 
has found that Vatsyayana was the scientist 
and actually manufactured explosives in 
the house and that B. P. Jain, also used to 
assist in suca manufactures. He has also 
Held that chemicals were solu by B. 
R. Gupta to Kailashpatti with the 
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knowledga of the antecedents of Kailash- 
patti and of the object for which they were 
required by him and his party and he ex- 
pressly approved of this object. 

B. P. Jain alleged that during the days 
when the house is alleged to have been rented 
and used for the manufacture of the explo- 
sives he was at Meerut undergoing treat- 
ment for some trouble. Vatsyayana says 
that during those days he was in Dalhousie 
and Lahore. Both have produced evidence 
in support of these allegations and it is 
obvious that if they are true and are 
supported by reliable evidence, the pro- 
secution case against them must fail. 
B. R. Gupta, says that during these 
days owing to illness in the family he was 
not attending tothe business of the firm 
calle] the Universal Drug Stcres of which 
he was admittedly the managing partner. 
He denies that he sold any chemicals to 
Kailashpatti or his companions or had any 
convelsation such as is alleged by Kailash- 
patli informing him of the object for which 
the chemicals were required. 

So far as the renting of the house by 
B. P. Jain and its use subsequently for 
preparation of explosive substances is con- 
cerned the learned Counsel for the appel- 
lants have not attacked the finding of .the 
learned Sessions Judge who has found it 
proved, in spite of B. P. Jain’sdenial, that 
it was he who had rented the house from 
the owner. The use of this house for the 
preparation of explosive substances subse- 
quent to its having been rented by B. P. 
Jain has been established by the testi- 
mony of the two approvers Kailashpatti 
and Girwar Singh, which is further sup- 
ported by the statement of a Government 
Expert in explosives to whom the earth 
scratched from the drain and the walls of 
the rooms of the house was submitted for 
examination ani who is of opinion that 
the explosive substances were found in 
this earth. In view, however, ofthe admis- 
sion of the Counsel J need not pursue this 
subject any farther. It may be mentioned 
that the three convicts were present before 
me throughout the erguments. The prin- 
cipal question to be decided in this case, 
therefore, is complicity of the appellants in 
this affair. 

Before deciding this question it is neces- 
sary to deal with the contention of - the 
Counsel on both sides relating‘to the charac- 
ter of the principal approver in this case 
and the value that should be placed on his 
testimony. On behalf of the appellants 
it was contended that the approver Kailash» 
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patti stands condemned by his own mouth 
in being a person of bad character as he 
admitted a liaison with a woman called 
Chandrawati whois the wife of another 
person and further admitted that sometime 
before the present incident he was employed 
in the post-office and had stolen money from 
there and had then disappeared. Kailash- 
patti, however, says that the theft in the 
post-office was committed by him with the 
object of hisrevolutionary activities, though 
he admits that part of the money was paid 
by him to his father who was in financial 
distress. In my opinion having regard 
to the nature of this case, these two cir- 
cumstances ought not to affect the credibi- 
lity of Kailashpatti in any unusual degree. 
On behalf of the Crown, on the other hand, 
ib was contended that if the Court is satisfi- 
ed that Kajilashpatti had no motive to 
implicate the appellants falsely or that the 
investigating agency had not made use of 
him to implicate persons whom they want- 
ed to harass owing to their political prs- 
pensities and if the main story of tha ap- 
prover is found to be true by the Court it 
should accept it as true also with regard 
to the individual accused even if there is 
no independent corroboration of ths testi- 
mony of the approver with regard to their 
complicity. I do not think I can accept 
this assertion of the learned Counsel for 
the Crown as sound. Neither the personal 
conduct and antecedents of the principal 
approver nor absence of motive on his part 
or on the part of the investigating agency 
to implicate individual accused make the 
ordinary and well recognised rule of 
practice inapplicable to this case that a 
conviction ought not to be based on testi- 
mony of the approver unless it is corro- 
borated in material details not only with 
regard to the general story narrated by him 
but also with regard to the complicity of 
each accused. I hold, therefore, that Kaitlash- 
patti is inherently neither better nor worse 
than an ordinary approver and must be 
dealt with as such. 

There is, however, one ctrcumstance that 
must be taken into consideration in weigh- 
ing the testimony of Kailashpatti and it is 
this; he appears to be the first of this 
particular group to be arrested and ahout the 
same time Musammat Chandrawati was 
also arrested and kept in Police custody. 
It is not asserted that she was in any way 
associated with Kailashpattiin his nefarious 
activities and there is .evidence on the 
record and particularly a letter written by 
Kailushpatti to Musammat . Chandrawati 


BIMAL PERSHAD JAIN V. BMPRROR 


747 


when he was in Police custody which tends 
to shaw that the motive to save Chandra- 
wati from the trouble of remaining 
in the custody of the police was a matter 
which weighed with Kailashpatti when he 
made a confession tothe police. While Ido 
not agree withthe appellants’ Counsel that 
thiscircumstance by itself should induce 
the Court to reject as unreliable the testi- 
mony of Kailashpatti, it must necessarily 
putit on caution to seek for better cor- 
roboration of the testimony of this approver 
than it would otherwise have done. 

The learned Counsel for the Crown boldly 
asserted that cases are very rare where a 
culprit makes a confession owing to con- 
trition and that a certain amount of induce- 
ment or pressure hasto be brought to bear 
upon him todoso. That probably is true 
but then the Courts must exercise great 
caution if there are circumstances which 
indicate inducement or pressure which is 
not recognised by law. Inducement by 
means of promise of pardon is an instance 
of inducement permitted by law. At the 
same time I agree with the learned Counsel 
for the Crown that inducement or pressure 
as in this case doesnot make the evidence 
of the approver inadmissible; on the other 
hand it brings into play with greater rigour 
the ordinary rule of prudence and caution. 

Out of the four assessors S. Nazir Hussain 
stated that so far as hs was able to form an 
opinion and understand the evidence, all the 
three accused were members of the revolu- 
tionary party and were guilty of the crime 
with which they were charged. !Shiekh Mvc- 
hammad Saddiq was of the same opinion but 
added that it was not clear from the other 
evidence except that of Kaileshpatti that 
Va'syayana and Bimal Pershad - actually 
prepared explosives. With regard to Baboo 
Ram Gupta he stated thatit is possible that 
he supplied the materials with knowledge of 
the purpose for which they were to be used, 
because he himself professed that he fol- 
lowed the disobedience creed of Mahatma 
Gandhi. The remaining two assessors 
Chaudhari Bharat Singh and Chaudhari 
Nabi Bakhsh agreed with the opinion of 
Sheikh Muhammad Saddiq. The opinion 
of thesé last named assessors loses con- 
siderable value owing to the confus.on of 
ideas which is patent on the face of it, 
Vhey apparently confused’ disobedience 
creed of Mahatma Gandhi with revolution- 
ary activities of a violent nature and 
moreover were prepared to hold Vatsyayana 
and Bimal Pershud guilty on the evidence 
of the approver Kailashpatti alone, The 
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Opinion of the majority of assessors in this 
case, therefore, does not carry much weight. 

I now proceed to discuss the individual 
cases of the three appellants. 

With regard to Bimal Pershad it appears 
from the testimony of Kailashpalti and 
Girwar Singh, the latter according to his 
own statement having worked as a subordi- 
nate in this factory under the name of 
Ganga Ram, that Bimal Pershad was a 
member of the party and worked in the 
factory. It has been further established 
that the premises in which the factory was 
located was rented by this convict and the 
rent deed was signed by him, the stump 
also having been purchased by him. The 
application for electric connection for the 
premises is also signed by him. There are 
other documents also connected with these 
premises which are signed’ by him, I have 
already stated that his learned Counsel 
conceded that it has been established that 
Bimal Pershad had rented these premises, 
though at the trial he had denied even this. 
The suggestion of the learned Counsel is 
that probably revolutionaries used him as 
an innocent tool by making him totake the 
premises in his name. - This -suggestion I 
must consider with due regard to the denial 
in the lower Court by the appellant that he 
had anything to do with the affair. More- 
over as urged by the learned Counsel for the 
Crown, it is unlikely that the revolution- 
aries would use a stranger for the importi- 
ant purpose of securing premises for them 
in his own name. By doing so they would 
place themselves entirely atthe mercy of the 
stranger. Itisalso in evidence that a good 
deal of correspondence relating to this 
building and other matters connected with 
the factory was carried outin the name of 
Bimal Pershad though most of it was sent 
and signed by Kailashpatti on his behalf. 
On one occasion the drain of the factory 
was blocked and the Municipal Committee 
of Delhi was addressed to send the neces- 
sary staff toclear the drain and Akbar Ali, 
a Drain Inspector was sent for the purpose 
sometime after July 26, 1930 and this 
man saysthat he saw Bimal Pershad on the 
premises and in fact it was he who gave 
him the keys of the premises. Ram Pershad, 
the agent of the owne. of the house, says 
that he went to collect the monthly rent on 
one occasion to the premises and found 
Bimal Pershad there and the latter made 
him a present of a bottle ofoil. He wanted 
some soap but none was available. Piare 
Khan, Jagan Nath and Bhagwan Das, 
residents of the neighbourhood also profess 
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to have seen Bimal Pershad going to or from 
the house. I donot, however, believe ‘their 
evidence, It is difficult to believe that 
they could remember his face after a casual 
meeting in the street or that Bimal Pershad 
would be so indiscreet asto be seen by the 
people generally under the circumstances. 

Before the manufacture of the explosives 
was actually begun Yeshpal had arranged 
to goto Karachito purchase soap and ac- 
cording to <Kailashpatti, he suddenly 
changed his mind after he had purchased 
the Railway ticket and then sent a telegram 
which brought a telegraphic reply 
and later the scientist arrived. The 
Railway ticket, therefore, had to be returned 
to the Railway authorities and a refund 
obtained. The receipt for the return of 
the ticket is in the name of Bimal Pershad 
and the Ticket Collector,Ahdul Razaq, who 
issued that receipt has identified Bimal 
Pershad asthe person who actually handed 
over the ticket to him and to whom the 
receipt was delivered. Counsel argues 
that it was impossible for the Ticket Col- 
lector to remember the face of Bimal 
Pershad. Thereis probably some force in 
this contention and therefore, it would be 
safer to rely only upon the fact that Bimal 
Pershad's name was used by the person who 
returned theticket. There is, therefore, no 
doubt of the association of Bimal Pershad 
withthe revolutionaries, but the real ques- 
tion is whether he was an accomplice or an 
innocent tool. In view of his statement at 
the trial and in the face of the evidence for 
the prosecution summarised above which 
clearly implicates him, J am unable to hold 
ihat he was an innocent tool. His presence 
in the premises of the factory when the 
manufacture of explosives was being dene 
is established by the statemen's of Ram 
Parshad and Akbar Ali and they: had both 
good reasons for remembering his face. 
So far, therefore, as Bimal Pershad is con- 
cerned the testimony of tha approver is 
corroborated by independent evidence and 
I uphold his conviction. 

I may mention that Bimal Pershad produc- 
ed a good dealof evidence in support of his 
plea that he was in Meerut during the days 
when heis alleged tohave been in Delhi. 
A part ofthis evidence was severely criticis- 
ed by the learned Counsel for the Crown; | 
but it need not befalse, and probably most 
ofitistrue but it does not prove that Bimal 
Pershad was not present in Delhi when the 
factory was operating and when the 
witnesses met him there. Delhi is about 40 
miles from Meerut and. is connected by a 
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good motorroad and fast railway Service, 
and it was, therefore, easy for this accused 
to be in both placeson the eame day. His 
defence evidence, therefore, dces not estab- 
lish his innocence. In coming to this 
conclusion I have duly taken into considera- 
tion the argument of Counsel that if Bimal 
Pershad had been an accomplice he would 
not have given his correct description in the 
rent deed 
Parshad failed to identify 
in the identification parade. 

As to Vatsyayana he was arrested at 
Amritsar on the night of November 15, 
* 1930, along with two others and prosecuted 
for illegal. possession of fire arms. The 
evidence of Kailashpatti is that after 
Yashpal had abruptly abandoned his 
Intention of going to Karachi for the purpose 
of purchasing soap, he sent a telegram to 
Summon Vatsyayana to Delhi. This 
telegram was sent from a telegraph 
office in the Kashmi1i Gate and a reply to 
it was received care of the Asli Ghee Stores 
in Delhi. Vatsyayana who came a few 
days later was received at the Railway 
Station by Yashpal and brought to 
the premises of the factory, he imme- 
diately sarted the manufectuie of ex- 
plosives. He was introduced to others 
connected with thisfactory as a scientist. 
His identity was not disclosed to any. 
After some time Vatsyayana went away but 
returned later and told Kailashpatti that 
his photograph with Yashpal had been 
recovered in a search at Lahore and,’ there- 
fore, he had to be careful. ‘This was in 
September, 1930. He finally left the 
factory and was identified by Kailashpatti 
in an identification parade held in March, 
1931. Girwar Singh also supported the 
statement of Kailashpatti generally. 

Now it is.to be noted that it has not been 
established, and it could easily be establish- 
ed, that a telegram was sent by Yashpal as 
alleged by Kailashpatti and that a reply 
was received thereto also by telegram. The 
learned Counsel for the Crown stated before 
methat the telegrams are destroyed by the 
Telegraph Department after three months but 
it has been established that this was not 
done in this case as there is evidence on the 
record that all the telegrams sent from 
Delhi and received in Delhi were made 
available to the investigating agericy and 
while other telegrams of the same period 
were secured by the police and proved at 
the trial, no trace was found of these two 
telegrams. When confronted with thie 
situation the learned Counsel contended 
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that probably Kailashpatti had no personal 
knowledge of the telegrams having been 
sent and received but that he was wrongly 
informed of this by Yashpal and this the 
latter did inorder to keep him in ingnor- 
ance of the circumstances under which 
Vatsyayana wassummonedto the factory. 
In the first instance the statement of 
Kailashpatti does not support this sugges- 
tion. He professes to have personal know- 
ledge of the two telegrams. Moreover 
there isno material on the record except 
the absence of the telegram from which the 
learned Counsel could urge that Yashpal 
deceived Kailashpatlti; he had no motive 
todo so. Ccnsidering that Kailashpatti 
states that he was the leader of the gang 
in the Delhi Province and was the head of 
the factory, it is inconceivable that 
Yashpal would deceive him and would 
otherwise keep him in ignorance of the 
identity of his associates as Kailashpatti 
would resent this. It must be remembered 
that Kailashpatti and Girwar Singh both 
state that Vatsyayana was known only as 
the scientist in the factory and that his 
identity was carefully kept concealed from 
them as well as from other inmates of the 
factory. If the evidence of these two 
approvers is believed, then it would appear 
that not only the name of the scientist was 
not disclused to Kailashpatti-but a wrong 
description of him was given to him as [ 
would show later. Is it likely that the 
provincial leader of the gang would 
associate with himself a person -whose 
ident:ty is purposely kept a secret from him, 
especially when that man has .to work 
under him and for a considerable period. 
I think not. That in some cases the identity 
of a person is kept secret from his accom- 
plices and an aliasis assumed might be. 
conceded, but I am unable to believe that 
this was possible in the case of a person of 
the position of Kailashpatui having regard 
to the work that was entrusted to Vatsja- 
yana. Had Vatsyayana really intended to 
conceal his identity from Kailashpatti he 
would havetaken the further precaution of 
adopting a disguise but it is not alleged that 
he did so. 

Further it isremarkable that Kailashpatti _ 
in his first statement to the police, made no 
mention ofa scientist having been brought. 
onthe premises. lt is suggested that this 
was due to a desire of Kailashpatti not to 
implicate all his friends and that he was in 
a state of hesitation on that occasion whether 
he should dosoor not, but later he changed 
his mind and madea full disclosure of 
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everything. The record in my opinion does 
not justify this suggestion. JL appears that 
Ksiiashpatti mentioned all other accomplices 
with whom hehad teen associated fora 
considerable period. Why should he then 
have any hesitation to disclose the incident 
of astranger having been brought cn the 
scene—ofa person who did not even trust 
him co as to tell him who he was and who 
worked with him only forafew weeks and 
then disappeared. .In a subsequent state- 
ment the approver made meution of ihe 
scientist and stated that he wasa resident of 
Gurdaspur, was a graduate of the D. A. V. 
College and was a gold medalist. This 
admittedly is not the correct description of 
Vatsyayana, Butagainthelearaed Counsel 
for the Crown says that probably this was 
again a deceit exercised by. Yashpal to 
conceal the identity of Vatsyayana. The 
pbysical description of Vatsyayana given by 
Kailashpatti might apply to many other 
persons who had been suspected of revolu- 
tionary tendencies. 

In his first statement before the pouice 
Kailashpatti stated that inthe soap factory 
it was intended to prepare picric acid with 
the help of Yashpal with the acids which 
were left by Bhagwati Charan with him, ihe 
approver, that the soap factory was started 
at the end of July and probably in the 
month of August Yashpal came there. He 
also stated that picric acid was prepared 
but for the lack of nitric and sulphuric acids 
the work was not continued. Now he says 
at the trial that picric acid and other 
explosives were prepared successfully by 
Vatsyayana and the factory was closed 
because of the arresisin Lahore and the 
difficulty felt by Vatsyayana in continuing 
the operation for fear of detection. This isa 


materially different account to that first’ 


given by him in which Yashpal was suppos- 
ed tobe the person who was to prepare the 
explosives and itappearsthat Yashpal had 
scientific knowledge relating tothe prepara- 
tion of explosives. 

Vatsyayana as I have stated was arresled 
on November 15 and his photograph 
was shown to Kailashpatti on November 19, 
at Delhi according to the prosecution, though 
thereis a dispute as to the actual date of 
this also, The other man on this photograph 
is not Yashpal but one Dev Raj who was also 
arrested along with Vatsyayana in 
Amritsar. If Kailashpatti’s statement is to 
be believed, a photograph of Yashpal and 
Vatsyayana came into the possession of the 
police in September and there is no evidence 
ọn the record showing when and how the 
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photograph which has been produced as an 
exhibit in this case and from-which Kailash- 
patti is said to have identified Vatsyuyana 
Game in the possession of the police. If 
this photograph had been in the possession 
of the police since September, then it is a 
curious coincidence that it should have 
been shown to Kailashpatti immediately 
after Vatsyayana’s arrest in Amritsar. It is 
also remarkable that Vatsyayana was not 
shown to Kailashpatti till March, 1931. It 
must be noted that Vatsyayana had brought 
himself prominently to ihe notice ofthe 
police by his activities in connection withthe 


‘session of the Congress held in Lahore in 


1929. 

Kailashpatti identified Vatsyayana in 
the identification parade before the Special 
Tribunal as also in Court but Girwar Singh 
who identified him on other occasions 
identified another person in his place before 
the Tribunal. It happened that on the day 
when the statement of Girwar Singh was 
being recorded Vatsyayana was absent 
from the Court and another accused was 
sitting inthe chair generally occupied by 
Vatsyayana and Girwar Singh identified 
{hatman as Vatsyayana. Now Vatsyayana 
had worked with Girwar Singh and had 
come daily in contact with him for some 
weeks; according tothe prosecution evidence, 
there was therefore, no occasion for Girwar 
Singh to make a mistake about his identity 
if he had really met him. 

Three witnesses residing in the neigh- 
bourhood of the house have given evidence, 
professing to have seen Vatsyayana in the 
house. Oneman a hawker of medicines, 
says that he:eceived a letter from his son 
and went to his house to have it read as he 
didnot know English and Vatsyayana 
met him and 1ead the letter for him. The 
learned Counsel forthe Crown practically 
conceded that reliance cannot be placed on 
this witness. A reference to the record 
shows that he has given different versions 
as tothe nature ofthe letter received by 
him. The two other witnesses are Piare 
Khan, Chaudhari of the tonga drivers and 
Jagan Nath a petty shop-keeper. They say 
that they saw Vatsyayana coming out of 
the house and going into it during the period 
in question. In the first instance it is 
difficult to believe that Vatsyayana who 
concealed his identity even from his ac- 
complice was so careless as to expose 
himself to the view of strangers when going 
to or coming out ofthe premises; secondly, 
Jagan Nath identified other men who 
admittedly had- no connection with the 
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affair. Ido not think that any reliance 
should be placed on the statements of these 
Witnesses, 7 

Vatsyayana sizted that in July after the 
closing of the college for the long vacation 
he went to Dalhousie and returned in the 
beginning of August to Lahore. He produc- 
edevidencein support of this statement. 
If this statement is true, then the evidence 
of the prosecution witnesses must be held to 
be false. Vatsyayana is supported‘in his 
defence by the statements of a number of 
witnesses including Professor M. L. Joshi 
of Forman Christian College, Lahore, 
Lala Har Bhagwan, Lala Labhu Ram, 
Lala Sant Ram, Pandit Hardatt Sharma 
and Pishori Mal. The last named witness 


‘is a Pieader and states that he met Vat- 


syayana in Dalhousie twice during the sum. 
mer vacation of 1930. Ths other witnesses 
prove his presence in Lahore in July and 
the beginning of August when according 
to the prosecution witnesses he wasin Delhi. 
There is no reason to disbelieve the eviden- 
ce of these witnesses, but in my opinion 
the case against Vatsyayana fails also on 
account of the unreliability of the prose- 
cutiun evidence. ‘There is no reliable cor- 
roboration of the statements of the appro- 
vers and the most important circumstance 
which could independently be proved, that 
is to say, the despatch of the telegram by 
Yashpal and receipt of a telegraphic reply 
by him has not only not been proved but 
has been ‘shown to be non-existent, I ac- 
cept the appeal of Vatsyayana and acquit 

im. a. 

The case of Baboo Ram Cupta, the re- 
maining ‘appellant, presents some diffi- 
culty The case for the prosecution against 
him js that he supplied chemicals to 


JSailashpatti and his accomplice for the 


purpose of minufacturing explosives at the- 
end of May or beginning of June and 
again in July. Itis alleged that he is a 
Congress man and Kailashpatti and his 
associates were aware of this fact and 
consequently approached him with a pro- 
posal that he should supply them with 
Chemicals and at the same time disslosed 


to him the fact that they would be used. 


for the manufacture of explosives. Baboo 
Ram Gupta is alleged to have replied that 
he understood the situation and had every 


. sympathy with their activities. Baboo Ram it 


may be mentioned is the Managing partner 
of the Universal Drug Storesin Delhi which 
Carry on businéss of the sale of medicines 
and drugs, wholesale and retail. He denies 


that he sold the chemicals to Kailashpatti - 
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and others or that hehad any conversation 
or dealings with them. 

In order toimplicate this man a third 
approver named Balkishen has been in- 
troduced in this case. This man was a com- 
pounder in the employ of Baboo Ram 
Gupta’s firm during the months of May, 
June, July and August and even subse- 
quently. At the trial Kailashpatti stated 
that Balkishen was a member of his party 
and was introduced to him at the Universal 
Drug Stores by Hazari Lal. Both Kailash- 
patti and Hazari Lal met Balkishen at the 
stores and discussed the subject of supply 
of chemicals by him. He stated that if 
the quantity required was smal! he would 
supply himself but for large quantity, 
arrangements must be made with Baboo 
Ram Gupta. Then a meeting was arranged 
with Baboo Ram Gupta and therein the 
need of chemicals and the purpose for 
which they were required was disclosed to 
him, He promised to supply acids from 
his stock and also to get the supply from 
outside if needed. A few days later 112 Ibs 
of potassium “choloride were bought from 
Baboo Ram Gupta and subsequently an- 
other 100 Ibs were purchased from him and 
at the endof June, 99 lbs of carbolic acid 
were purchased from him. This approver 
also states that subsequently a fresh 
supply was purchased from Baboo Ram 
Gupta and more was ordered from him and . 
that after the factory had been closed the 
remaining stores were left in the custody 
of Baboo Ram Gupta to be kept on behalf 
ofthe party. Now in his first statement 
made before the Police this witness stated 
that the explosives intended to be. pre- 
pared with acid were left by Bhagwati 
Charan with Kailashpatti and no mention 
is made of any purchases having been 
made from Baboo Ram Gupta and it is 
further stated that the work was nol con- 
tinued for lack of nitric and sulphuric 
acids.: In a later statement before the 
Police, however, Kailashpatti introduced 
Baboo Ram Gupta and Balkishen and used 
expressions which seem to imply that either 
large quantity was purchased from the 
Universal Stores of sulphuric‘and nitric acids 
and other chemicals or orders for large 
quantities of these were placed with the 
Universal Stores. The latter appears to be 
the more appropriate interpretation of his. 
statement. He further stated that Rs. 500 
were paid and sulphuric and nitric acids. 
which had been ordered were received in 
the stores but could not be taken delivery 
of by Kailashpatti as no money could be 
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found. It was also stated that all these 
arrangements were made through Baboo 
Ram Gupta and Balkishen, It was not, 
however, expressly stated that Baboo Ram 
Gupta had been informed of the object of 
the purchases or that he sympathised with 
this object. . l 

In his statemént before the Magistrate 
made on February 9, 1931, Balkishen 
stated that Hazari Lal and Kailashpatti 
made enquiries from him about 30 or 40 lbs 
of two kinds of acids and he promised to 
enquire from Baboo Ram. The latter on 
being informed of this enquiry told Bal- 
kishen to bring the men to him adding 
that he would settle the prices himself with 
them. .Accordingly Hazari Lal went to 
Baboo Ram and purchased some chemicals 
on payment of Rs. 150 and left instruc- 
tions with him (Bahoo Ram) that he should 
keep more acid ready as it would be`re- 
“quired, and Baboo Ram replied that he 
was waiting for quotations from Karachi 
and Bombay. This approver further added 
that one day he asked Hazari Lal the 
purpcse for which the latter had purchased: 
the acids and was told that they were 
required for the preparation of explosives 
which were needed for use’ for illegal 
purposes. The approver informed Babon 
Ram of the conversation that he had with 
Hazari Lal and. the former laughed and 
remarked that he was not a child and that 
he knew that the acids were to be used 
for the preparation of bombs and that 
Hazari Lal and his party were revolution- 
arise. The statement of the approver was 
continued on-February 12,1931, when he 
introduced an improvement and stated 
that there was a meeting between Hazari 
Lal and Kailashpatti with Baboo Ram at 
his house 5 or6 days after the event men- 
tioned above, and in that meeting Hazari 
Tal and Kailashpatti told Baboo Ram that 
they required acids in’ large quantity and 
the latter? promised to comply with their 
wishes and during this’ meeting the object 
for which the acids were being purchased 
was disclosed to Baboo Ram and he approv- 
ed of it. Later it is alleged that Baboo 


Ram sent messages through Balkishen to ~ 


Hazari Lal and Kailashpatti to pay the 
money and to take away the acids. It 
- does not, however, appear: that the money 
was paid and delivery taken of .the acids. 
Now this is materially different to what 
was stated by .Kailashpatti to the Police 
and also to what has béen stated by the 
approvers at the trial. At the trial it is 
stated that the purpose of the purchases 
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was disclosed to Baboo Ram before’ he 
supplied any chemicals. From the state- 
ment of Balkishen it would appear ihat 
this information was conveyed not only’ 
after the purchases had actually been-made 
but even after the order for future supply 
had been placed and accepted. 

The sta'ement of Kailashpatti made in 
Court is supported by Girwar Singh and 
Balkishen. It is, however, to be noted 
that Kailashpatti professed to identify a 
box of acid whichhe alleged -bad beén 
returned to Baboo Ram Gupta to be kept 
in safe custody. It has been demonstrat- 
ed that this box was received 
by Baboo Ram Gupta from his own sup- 
pliers in October, 1930 and could not, there- 
fore, have been the box entrusted to him by 
Kailashpatti. Moreover the bottles found 
do not answer the description of the bottles 
which according to Kailashpatti were re-. 
turned. 

Some attempt was made by Counsel to 
show that tue quantily of chemicals which 
were already in possession ¿f Kailashpatt 
béfore he was introduced to Baboo Ram 
Gupta was more than sufticien', for the ma- 
nufacture of explosives which according to 
him were actually manufactured in the 
factory. It is not, however, possible to base 
any conclusion on this argument because 
account has to be taken of wastage due to 
ignorance or carelessness. There are no 
doubt some discrepancies ketween the 


` statements of lke approvers as to.the manner 


in which the meetings between Baboo Ram: 
and Kailashpatti were held and (he latter has. 
further proved himself to be unreliable by 
identifying some entries in the account books 
of the firm to be in the handwriting of Baboo 
Ram Gupta whereas they have been proved. 
to be in the handwriting of others. 

The most suspicious circumstance ngainst. ` 
Baboo Ram is the fact that his account-: 
books relating to the period in question, 7. e., 
January, 1930 to July, 1930, have convenient- 
ly disappeared and also that during the 
month of July, his firm sent out a number: 
of enquiries fora large quantity of acids 
which are described by Kailashpatti as 
having been ordered by him. It may, how- 
ever, be stated that almost all the enquir- 
ies are In the handwriting of and signed by 
other members of the firm, particularly one 
Latur Chand and not by BabooRam Gupta. 
What, therefore, in my opinicn appears to’ 
have happened is that orders were placed 
by Kailashpatti and others for supply of: 
chemicals with Baboo Ram Gupta or his 
firm and an advance was paid but no sups. 
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«ply of chemicals had actually been made 
by Baboo Ram previous to this order and 
this order even was not comp:ied with either 
because the balance was not paid to him or 
because the factory had been closed down 
in the meantime. Baboo Ram Gupta has 
not produced his accourit-books probably in 
order to conceal an entry relating to the 
receipt of the advance by him or his firm 
from Kajilashpatti. There is atthe same - 
time “no independent evidence of the con- 
versation between the approvers and this 
-accused or “of the supply of chemigals by 
him except the statements of the approvers 
and under the circumstances I cannot believe 
them.. 

In my opinion, therefore, it is not safe to 
rely upon the statements of the approvers 
when they implicate Baboo Ram stating 
that the chemical works were sold by him or 
were ,agreed to be sold by him after he 
had: been told the object for which they 
were to be,used and had approved of such 
object. It is more likely in my opinion 
that the chemicals were agreed to be sold by 
Baboo Ram or his firm to Kailashpatti and 
others at the time of receiving this order 
but he or the person concerned suspected 
or ought to have suspected that the chemi- 
cals would be used for the manufacture of 
explosives. The sales were not made to any 
established firm and though Baboo Ram is 
a wholesale dealer and a mere supply of 
chemicals in large quantity to an establish- 
ed firm by him need not have raised his 
‘suspicion, the sales to Kailashpatti and 
-others should have done so. 


- The learned Counsel for the Crown frank- 


ly conceded that it was not his case that 


Baboo Ram was a member of the revolu- ‘ 


tionary party -and that he conspired with 
Kailashpatti to supply the chemicals with 


the primary object of promoting the manu- - 


facture of the explosives. According to 
the prosecution witnesses the transaction 
between him and Kailashpatti was carried 
out on pure business basis and on cash 
payment, 

Section 6 of the Explosive Substances 
Act of 1908 provides that any person who 


to the ‘commission of any offence, shall be 
punished with the punishment provided for 
the offence. 
procure, counsel, aid, abet or to be accessory 
to the commission of the offence is a neces- 
sary ingredient, of the’ offence under s. 6 of 
the Act and ordinarily, it isthe primary 
jntention of the accused that must be taken 
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„it is not permissible to base a 
‘presumption of marriage arising from co-habitation 


inter alia by the supply of materials pro- `` for-a number of years. 


cures, counsels, aids, abets or is accessory - 


I take it that the intention to - 
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“into consideration in determining his guilt. 


Taking into consideration all these circum- 
stances, Iam of opinion, that Baboo Ram 
cannot be convicted of an offence under 
s. 6 of the Explosive Substances Act of 
1908 even assuming that he personally ar- 
ranged: with Kailashpatti and others for the 
supply of chemicals and at that time he sus- 
pected that they. might be used for illegal 
purposes. J consequently must acquit 
Baboo Ram Gupta also. 

The offence of Bimal Pershad is of a 
serious nature and the sentence cf five 
‘years’ rigorous imprisonment awarded to 
him would not ordinarily be excessive,- but 
he was arrested- on November 14; 1930 and 
was convicted on August 22, 1933 and 
during the interval he remained in custody 
throughout and for about two years he was 
in custody when he was undergoing the 
trial before the Special Tribunal, which 
was subsequently abolished. I think that 
this period should be deducted from his 
sentence and, therefore, the best course 
“would bèto reduce his sentence to three 
years’ rigorous imprisonment. I direct 
that. S. H. Vatsyayana ani Baboo Ram 
Gupta be released from custody forthwith. 

Ne Order accordingly. 
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VErsSus 
-EMPEROR— OprosiITs PARTY 
Penal Code (Act XLV of 1860),' ss. 497, 498— 
Evidence Act (I of 1-72), 8. 50, proviso— — Strict proof 


of marriage, necessity of, for conviction under ss, 497, 
448 — Wife driving out husband and living. with 


- aecused—Delay in complaining by husband —Delay, 


not explained—Inference as to connivance—Hnticement 
torbe punishable must be from control of husband. - 
Strict proof of marriage is necessary for conviction 
under ss. 497 and 498, Penal Oode. Unders. 498, 
Penal Code, marriage must be strictly proved and 
conviction on the 


Vir Singh v. Emperor. (2), 
relied on. [p 755, col. 1.]. 

- Where a husband was driven out from his house 
by a wife and: the accused: lived withher and the 
husband, though’ he saw this, - did not prefer a 
complaint promptly but filed a complaint after 
18 months and -his „silence for this period was 


7 not explained : 


Held, that this ied to the conclusion that he rever 
meant to resent or take action against the accused 
for the adultery and might, ‘therefore, have conniv- 
ed at it andthat underthe circumstances he was 
not the aggrieved husband who could have the 


ne wa 
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adulterer convicted under s.- 497, Penal 
758, col 1 | 

Tae eaticement of the wife 
control of the husband before 
convicted under s 493. abid] 

Where it was not proved that 
inducement or seduction by the 
“initial stage and the wife ` feeling a preferential 
fondness forthe accused drove her husband out of 
her house and permitted the accused.to live with 


Code. [p 


must be from the 
the enticer can be 


there was any 


er: 

Held, that he could not be held to have detained 
her in the sense in which the word is used in 
8. 498, Abdul Wahid Khan v. Emperor (7), relied 
on Rati Ram v Emperor (5) and Ganesh Pershad v. 
Tulshi Ram (6), distinguished, [p. 756, col 2] 

Mr. Gurdassing Jotsing, for the Appel- 
lant. 
Mr. 
Crown. 

Judgment.—This is an appeal by one 
Gul Mahomed alias Gulu who has been 
convicted by the learned Special First 
Class Magistrate, Karachi, under ss. 497 
and 498, Indian Penal Code and sentenced 
under each of the sections to suffer rigorous 
imprisonment for two months and to pay a 
fine of Rs. 50. l : 

The facts which led to the prosecution 
and conviction of the accused are briefly 
these. The complainant Bhimo is a 
Menghwan. He claims that Rani, the 
daughter ‘of Jethi, is his married wife. The 
marriage was celebrated at Malir some 16 
‘or 17 years ago. After the marriage the 
couple came down to Karachi with Jethi 
and lived at first in Moosa Line, thenin 
the Kumbharwara. When they shifted 
however to the Old Market locality, the 
accused . Gul Mahomed who was living in 
the vicinity, happened to contract friend- 
ship with Rani. A couple of years ago 
the complainant was driven out of his house 
by his wife, by his mother-in-law and the 
accused Gulu. Beyond complaining to his 
. neighbours, he did nothing and went 
quietly away to his native place in OCutch 


Partabrat D. Punwani, for the 


and returnedafler six months. He was, 
“however, not admitted intothe house, It 
is not quite clear why, but as he was 


thrashed, once again he went to Cutch and 
returned after some time. Again he sought 
entrance into his house but was driven 
away. Then he went to Malir to-work for 
a couple of months; and on his return: from 
Malir he filed the present complaint against 
Gul Mahomed as wellas’ his mother-in-law, 
Jethi, for offences. under ss. 497 and 498, 
with the result “ds noticed at “the com- 
mencement of this judgment so far as the 
appellant was concerned and with ihe 
result that Jethi was acquitted and dis- 


charge!, because “"according to the trial 
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Court, there was no case against her, Tht 
point for determination in this appeal is 
whether the conviction of the appellant 
under ss. 497 and 498 or either of them i> 
justifiable. 

For the purpo e of both the sections it is— 
necessary for the prosecution to establirh 
beyond reascnable - doubt that Rani is the 
lawfully wedded wife of the complainant 
Bhimo. The Brahman who celebrated the 
marriage was one Avlo. Heis Ex. 4 on 
the record. He says that he officiated as 
priest when Bhimo was married to Rani 
about 12 or 14 years ago in the house of 
one Versi. The next witness to.provethe 
marriage is Ex. 10 Jakhoo. He says,he 
was present when Rani was married to the 
complainant Bhimo about 15 or 16 years 
ago in the hovse of Versiat Malir. The 
witness was actually living with Versi at 
He says in cross-examination 
that the whole of his Jamayat was present 
at the wedding. When asked 40 mention 
names, he says that one Dewo son of Par- 
man was present. Dewo is Ex. 3, He, 
however, slatesthat he was not present at 
ihe marriage of Bhimo with Rani. The 
evidence to prove the-marriage, which is 
an escential ingredient, is rather scanty. 
But at the Jast moment on behalf of the 
prosecution a certified copy of a complaint 
preferred by Rani’s brother Valo wss 
produced before the learned Magistrate in 
which Rani had been described as the 
married wife of Bhimo. Probably this 
piece of evidence convinced the trial Court 
that the marriage must be held: proved. 
It is not uncommon in this country— 
particularly amongst this class of people 
—that if a man and a woman are living 
together for a number of yearsas man 
and wife they are presumed to be husband 
and wife, and are recognized as such, Valo, 
the brother of Rani now denies that any 
such marriage had ever been performed. 
He was, however, not confronted with a 
certified copy of his complaint nor is it 
proved that he was responsible for allthe 
details mentioned in the complaint. The 


' direct - evidence, therefore, is only that of 


Avlo and Jakhoo. The leained Magistrate 
has relied on Anandaw v. Emperor (1) as an 
authority for the propcsition that when 4 
man and woman have lived long together 


as husband and wife, a presumption arises 


in favour of the marriage which must be 
rebutted. For this «presumption the 
relevant section of the Evidence Act is s. 50 


(1) 104 Ind, Cas 718. A IR 19:7 Rang, 261; 28 
Cr. L J63; 6. Bar. L J 122, 


= 
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which says: 

“When the Court has to form an opinion as to the 
relationship of one person to aduvther, the opinion, 
expressed by conduct, as to the existence of such 
relationship, of any person whoas a member of the 
family or otherwise has special meansof the 
knowledge on the subject is a relevant fact.” 

The first illustration to the section is; 

“The question is, whether A and B were married. 
The fact that they were usually received and 
treated by their friends ashuspand and wife is 
relevant.” 
There is, however,.a proviso to that section 
which distinctly requires that for the 
purposes of ss. 497 and 498, Indian Penal 
Code, this sort of evidence will not be 
deemed to be sufficient to prove a mar- 
riage. The necessity for strict proof ofa 
marriage for conviction under ss, 497 and 
498 has been emphasised in a ruling of the 
Lahore High Court, Vir Singh v. Emperor 
(2) in which it is held that under s. 498, 
Indian Penal Code, marriage must be 
strictly proved and it is not permissible 
to base a conviction on the presumption 
of marriage arising from cohabitation for 
a number of years. Although the proviso 
to s. 50 is not referred to in the judgment, 
it appears that the learned Judge insisted 
on the provisions of s. 50 being strictly 
followed. Thus then, not from the mere 
fact of the complainant and Rani living 
together for a number of years, but from 
the evidence of Avloand Jakhoo if the 
marriage is held to be proved, even then 
it is contended that it is not shown that 
the appellant knew or had reason to know 
that Bhimo and Rani were husband and 
wife in the eye of the law. For this the 
decision in Satiram Keot v. Bhandaram 
Keot (3) ıs relied on in which it is held 
that in order to sustain a conviction 
under s, 198, Indian Pena] Code, there must 
be evidence that the accused knew that 
the woman was the wife of another man; 
the mere presumption that he must have 
known this is not sufficient. I am, how- 
ever, of the opinion, that if the complain- 
ant was legally married to Rani, then in 
view of the fact that the appellant had 
been a constant visitor to their house, 
it may be. presumed safely that he must 
have known that she was the married 
wife of the complainant. No doubt Rani 
herself denies the marriage and main- 
tains that the complainant was a mere 
pimp of hers and used to introduce his 

(2) 119 Ind. Cas. 332; A I R 1920 Lah. 230; 
(1930) Or. Cas 249; 80Cr Ld 1451; Ind, Rul. 


(1929) Lah, 876; 30 P L K 643. 
i 61 Ind. 652; AIR 1920 Cal. $79; 22Cr. L J 
PA ` a :. 
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friends to her and used to make money out 
of the visit of these friends. 

Assuming nevertheless for the purposes 
of this case; although I donot say that I 
hold it strictly proved, that Bhimo ana 
Rani were married acco:ding to the law 
applicable to them, still the question remains 
whether the appellant can be convicted 
either for an offence of adultery with or 
concealment or detention of Rani. There 
is no doubt and it is more or less admit- 
ted by the woman herself and also by the 
appellant that they have been living now 
as man and wife. Infact it is alleged by 
her that she has becomea Muhammadan 
and is living withthe appellant as his wife. 
The appellant in his statement Ex. 5 also 
admits that he is constantly visting her. 
There is, therefore, no doubt that the 
accused must have had sexual intercourse 
with Rani. Assuming that the appellant 


- did know that she was the lawfully wedded 


wife of the complainant, he would be 
guilty of adultery; but he can only be 
convicted under s. 497, Indian Penal Code, 
if itis established by the prosecution that 
the intimacy between the two had not 
the consent or connivance of the complain- 
ant, Reading the evidence of the 
complainant as a whole and bearing 
in mind the bare-faced admissions made 
by him, there can be no doubt whatsoever 
that heconnived at the intimacy between 
his wife and the appellant. Although he 
knew that he had been supplanted in his 
own house by the accused, instead of pre- 
ferring a complaint to the proper authorities 
he quietly goes away to Culch. When he 
returns from Outch, he still finds the same 
criminal intimacy between his wife and 
the appellant and though he is thrashed 
by his wife and the appellant and his 
wife's mother, he does not prefer a com- 
plaint but waits for 18 months to file the 
present complaint. No satisfactory explana- 
tion is preferred by him as to why hecomes 
to Court to seek redress after the lapse of 
such a long time.- From the circumstances 
narrated by him I have no doubt in my 
mind that he was not master in his house 
if at--all that house. could be considered 
as his; but that Rani used to be supreme. 
She says that she has been living.as a 
private concubine; and that it is her house 
and she has driven the complainant out 
of it. From the conduct of the complainant 
in taking the insults, and affronts and the 
beating so supinely;:.l have no doubt in 
my mind that even“ though married, be | 
was entirely under the thumb of his wile 
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and it was she. jwho-ruled that house. The 
silence of the complainant for 18.months 
not having been properly explained away 
may justifiably lead us to the conclusion 
that the complainant never meant to resent 
or take acticn against the present appel- 
lant for the adultery and may, therefore, 
be said to have connived at it. Underthe 
circumstances he is not the aggrieved 
husband who can have the adulterer con- 
victed under s. 497. The conviction under 
this section must, therefore, be set aside. 
Coming now ‘to s. 496, it is contended 
by Mr. Gurdasing on behalf of the ap- 
pellant that there can be no conviction 
even under this section where there has 
been connivance on the part of the hus- 
band. He is, however, up against the 
decision in Ganésh Ram v. Gyan Chand 
(4) in which it is laid down that a convic- 
tion under s. 498, Indian Penal Code, is not 
bad merely because the husband connived 
at the taking away or concealing of the wife. 
As a matter of fact the difference betweea 
s. 497 and s. 498 is that whereas in the 
former section the adultérer, is not to be 
punished if the complainant husband has 
connived at the adultery; in the latter 
there is no such provision at all for 
acquitting or discharging the accused 


‘person on the plea that in the enticing 


away there was the husband's connivance 
or consent. Indirectly, however, the same 
result may follow because of the words 
“from that man” in s. 49s. The legis. 
latuie seems to require that the entice- 
ment of the wife must be from the con- 
trol of the husband before- the enticer 
can be convicted under s. 498, If, how- 
ever, there is no such control at all of 
the husband over the wife, then it is 
difficult to say that the enticement of 
the wife would be punishable under this 
section. The learned Public ` Prosecutor 
contends that even though it may be held 
that there was no enticement of Rani, 
still there was detention of the woman so 
long as she was kept by the accused from 
going to her husband. It is, therefore, 
necessary to see what is the sense in 
which the word ‘detains’ is used in this 
section. On behalf of the prosecution 
reliance is placed on a ruling of the 
Lahore High Court, Rati Ram v. Empéror 
(5) which is to the effect that to con- 
slilute an offence under s. 498, Indian 


(4) 54 Ind, Cas,619; AI R 1920 Pat, 522; 21 Cr, L 
- 139. : ar, Ss 
10) 69 Ind, Cas, 458; A IR 1923 Lah. 47; 23 Cr. L 
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Penal Code, it is not necessary that the 
woman should be physically restrained or 
that she be actively prevented from the 
eaercise of her free wili or action. The 
gravamen of the offence consists in depriv- 
ing the husband of his proper control 
over his wife fur the purposes specified in 
s. 493; and a detention occasioning such 
deprivation may be brought about by 
means other than mere physical restraint, 
e. g., even by the influence of allurements 
and persuasions. In that case, however, 
the finding was that the detained woman 
was living with the accused with illicit 


intent and that she must have been 
induced or persuaded by him to with- 
hold herself from her husband. 1t was, 


therefore, ‘held that the ecnduct on the 
accused’s part wus sufficient to bring him 
within -the purview of s. 498. ‘lhe learned 
Public Prosecutor also quotes a case of 


_ the Oudh Court, Ganesh Parsad v. Tulshi 


Ram (6). That case, however, is distingu- 
ishable from the present According to 
the facls of that case the accused had 
at first detained the complainants wife 
with a view to having illicit intercourse 
with her; and having been so seduced by 
the accused, she then felt some reluctance 
to return to her husband and declined to 
do so. In that case it was held that the 
accused was guilty of the offence punish- 
able under e. 498. Naturally as there 
had been initial seduction on the part of 
the accused which took the wife frem the 
control of the husband, her subsequent 
refusal to replace herself under her hus« 
band's control was not held to be sufi- 
cient to save tihe- accused from convic 
tion. - 

In the present case it is not proved 
that there was any inducement or sedut- 
tion by the appellant at the initial stage, 
Kani feeling preferential fondness for the 
appellant, drove ihe complainant out of 
the house and then permitted the appel- 
lant to visit her and even to live with 
her. She had already of her own accord 
freed herself frcm the marital control of 
her husband and, therefore, the accused 
appellant cannot ke held liable. He can- 
not be held to have detained her in the 
Sense in which the word is used in 
s. 198. In favour of the appellant is a 
ruling of the Oudh Chief Court, Abdul 
Wahid Khan v. Emperor (7), 1n which 
(6) 144 Ind. Cas 2138; Ai R 1953 Uudh:53. Ind, 
Rul. (1933) Oudh 221; 34 Or. L J 729; (1933) Or, 
tés., 66.;100 WN 781, 

W7) 103 Ind, Cas. 5oy; A IR 1927 Oudh 3'8; £8 
Cr, L J 73; 1 Luck, Cag. 235;8 A 1lOr Rålu 
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ee, 
it is held that the expression “to detain’ 
in s. 493, Indian Penal Code, means to 
keep back from somebody or to restrain. 
According to the facts of that case the 
complainant's wife had Jefthim and gone 
willingly to live with the accused. The 
complainant did not take any steps for 
her recovery for several years. Under 
the circumstances it was held that the 
woman could not be said to have been 
detained by the accused within the 
meaning of s. 493, Indian Penal. Code 
and that the accused was not guilty of 
an offence under s. 498. Fortunately 
there is also a decision of our own Court, 
Emperor v. Gamaji Sadho Criminal Appeal 
No. 45 of 1912, given by Pratt, J.C., 
on July 15, 1912. This case is not report- 
ed. The judgment is a very short one and 
may be reproduced-here: 

“The accused knew that Girja was the wife of 
the complainant and the admission of Girja that 
she had gone to live with the accused shows that 
their relations were not innocent. She was not, 
however, taken from her husband because she had 
driven away her husband some time before the 
alleged offencs is said to have taken place and 
had thus left his control. The Magistrate has, 
therefore, applied the latter part of the section 
and convicted the accused for detaining the woman 
The word ‘detain’ however, implies ‘physical restraint’ 
and that the woman is being detained against her 
will. That is not the case here ‘for Girja admit- 
tedly wishes to live with the accused, The facts, 
therefore, do not amount to an offence unless the 
accused has concealed the woman. On this there 
is no evidence except the statement of the com- 
plainant that he could not find his wife for two 
months This is not sufficient evidence of con- 
cealment, especially as the complain:nt does not 
appear to have made a diligent search. He must 
have suspected the; accused, and yet he says that 
he never went inte the compound where he was 
living The facts proved do not constitute an offence 
- under 8.498. I, therefore, reverse the conviction and 
sentence and allow this appeal” 

The facts of the above case are more 
or less on all fours withthe facts of the 
present case, in that the wife had driven 
her husband away and had freed herself 
from. his contro] before the accused start- 
ed keeping her and having intercourse 
with her. Under the circumstances and 
particularly as [ am not satisfied that 


the control of the complainant over his. 


wife was lost by any active steps taken 
by the accused, 1 think that his convic- 
tion under s. 498 cannot be sustained. 
She seems to be a woman of not only a 
strong will but strong muscles too. She 
has not only kept her husband away 
from her by strong will but by brute 
force and after thus freeing herself from 
her husband’s control she has allowed 
the- appellant tọ- visit her. However 
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immoral this may be, the question is 
whether the accused can be convicted 
for the offence of detaining this woman. 
l] am emphatically of the opinion that 
there ‘was no detention on the part of 
the accused and his conviction under 


s. 498 must consequently be set aside. 
N. Conviction set aside. 





PATNA HIGH COURT 
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WORTAND MOHAMMAD Noor, JJ. 
Musammat BIBI FASIUNNISSA— 
PLAINTIFF —APPELLANT 
versus, 
MANGRA DHOBI AND OTHuRS— DEFENDANTS 
, — RESPONDENTS > 
Chota Nagpur Tenancy Act (VI of 1908), s. 177 
—Suit for rent—Payment to third party who 
receives it in good faith—Impleading of third party, 
necessity of—Finding as to whether payment was 
made in good faith, if one of fact—Civil Procedure 
Code (Act V of 1903), s. 100 . 
In an action for rent under the Chota Nagpur 
Tenancy Act it would be necessary to joinas a 
third party or intervenor a person, who, from the 
circumstances alleged, could be shown to have received 
the payment of rent in goodfaith; it is not so 
much the use of the words ‘in good faith” that 
become necessary under s. 177, but such facts as 
would indicate prima facie that the payment had 
been received in good faith are necessary. Under 
s 177 the pleading to the effect that payment was 
received in good faith is sufficient to entitle the: 


Court to join that persou who receives the payment 
from the tenant. 


A finding on the question as to whether payment 
was made in good faith by thetenant, is one of 
fast and cannot bs disturbed in second appeal, 


Appeal from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, 
dated January 27, 1930. - 

Messrs. K. Husnain and Satyid Alt Khan, 
for the Appellant. 

Messrs. Gurusaran Prasad, Nawal Kishore 
Sahay and P. B. Ganguli, forthe Respond- 
ents. 

Wort J.—This was the plaintiff's appeal 
in an action for rent under the Chota 
Nagpur Tenancy Act. It appears that the 
plaintiff was the Khorposhdar having pur- 
chased the tenure from the original grantee. 
When the written statement came to be 
filed it was pleaded by the defendant 
tenant that he paid the rent for the years 
in suit, namely, 1883 and 1984 Sambat to 
the original proprietor in the following 
circumstances. The Khorposh grant 
appears’ to have been one to the orig.nal 
grantee andhis male heirs and it was 
stated thatthe last male descendant of 
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the original grantee having died during 
cne of the years in suit the proprietor re- 
sumed the village. It was in those cir- 
cumstances that it was averred by the 
defendant that the rent had been paid 
tothe original proprieter and under those 
circumstances the learned Judge of the 
trial Court joined the original . proprietors 
as third party under s. 177, Chota Nagpur 
Tenancy Act. Atthe trial the only sub- 
stantial question that was inquired into 
wes whether the tenant who had paid the 
rent tothe original proprietor in the cir- 
cumstances which Ihave stated, did so 
bona fide. The case went onappeal to the 
learned Judicial Commissioner of Chota 
Nagpur, who affirmed the decision of the 
trial Court to ihe effect that the payment 
had been made bona fide, thus ‘dismissing 
the plaintiff's suit for 1ent.- In this Court 
two questions, which do not appear to have 
been inquired into in the Courts below 
have been argued and in the first place 
it is contended that the first part of s. 177 
has.not been complied with, Thesectionis 
as follows:— 

“When inany suit before a Deputy Commissioner 
under the Act between a landlord end a tenant, the 
tenant ora third person pleads that the right to receive 
the rent of the land or tenure cultivated or held by 
the tenant belongs to such third person on the ground 
that such third person or a person through whom he 
claims has actually andin good faith received and 
enjoyed such rent before andup to the time ofthe 
iastitution of the sul's,” 


and then the sub-secticn goes on to pro- 
vide that the third person should be 
made a party tothe suit. Now it is con- 
tended; as I have said, in the first place 
‘that that sub-section is not complied with 
by reason ofthe fact that there was no 
averment inthe written statement that 
the payment by the tenant to the proprietor 
' had been received in good faith. It istrue 
that the written statement of the tenant 
‘contained no words such as “in good faith,” 
but in my judgment the intention of the 
legislature in enacting this part of the 


section wasthat it would be necessary 
tojoin asa third party or intervenor a 
person who from the circumstances 


alleged could be shown to have received 
the payment in good faith; in other words 
it is notso much the use of the words 
“in good faith” that become necessary under 
the section but such facts as would indi- 
cate prima facie that the payment had 
been received in good faith were neces- 
sary. In my judgment, therefore, that point 
faiis. At ihis stage ofthe matter it must 
be said that the section appearsto contain 
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an anomaly which is pointed out by Mr. 
Khurshaid Husnain and upon which he 
bases his argument. The words which 
I have read quite clearly indicate that the 
pleading to the effect that payment was 
received in good faith is sufficient to entitle 
the Court to join that person who receives 
the payment from the tenant. No pro- 
vision is made inthe section for any in- 
quiry even of a summary character or 
otherwise intothe allegation. It is this 
upon which Mr. Khurshbaid Husnain bases 
the other part cf his argument on this 
branch ofthe case. He contends that al- 
though the section makes no provision for 
an inquiry, an inquiry is essential. The 
short answer to that argument isthe one 
which I have stated that there is no such 
provision in the section and although there 
does appear on the face of it-(?) to be an 
anomaly, the question which had to be 
determined in the presence of ihe third 
party isthe question which was inquired 
into by the learned Judges inthe Courts 
below namely, whether the payment had 
been made in good faith by the tenant, 
That was a decision on facts which cannot 
be disturbed by this Court in second 
appeal. 

Another matter, however, arises on this 
part of the case. The yearsin suit, as I have 
said, were 1983 and 1964 sambat. There 
appears to be some mistake in the written 
statement ofthe parties because the pro- 
prietor himself states in his pleading that 
the original Khorposhdar died in the year 
1984 Sambat, although ihe resumption 
which took place and whichis stated in 
the pleadings was in the year 1983. The 
date ofthe death ofthe original Khorposh- 
dar appears tome to bew mistake for the | 
year 1983. But on any showing; the right 
to 1esume and the date of the resumption 
took place after a period of six months 
had elapsed of the tirst year for which 
rent is claimed. Therefore, upon any view 
of ihe case it could not have been pleaded 
that the payment was received for those 
six months in good faith by the proprietor 
and it seems to me the justice of the case 
demands that the plaintiff in this action is 
at least entitled torent for that ‘period, 
that isto say, the plaintiff will be entitled 
totwo quarters’ 1ent for the year 1953. 
With that variation of the decree of the 
Court below this appeal must be dismissed. 
In the circumstances there will be no order 
for the costs of this Court. 

Mohammad Noor, J.—I agree. - 

N, Appeal dismissed, 
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MADRAS HIGH COURT . 
Second Civil Appeal No. 954 of 1929. 
November 23, 1933 
KRISHNAN PANDALAI, dJ. 
VAIDANATHA CHETTIAR 
AND OTHERS — DEFENDANTS — 
APPELLANTS 


~ 


- versus 
THIRUMALA1 REDDYAR—Pustntier— 


RE,sPONDENT 

Stamp Act (II of 1899), ss. 2 (22), 35—Instrument 
ourporting to be promissory note—No express undertak- 
Ming to pay—Mere statement that executant is liable to 
aay —Whether promissory note or  agreement— 
Wnsuficient stamp—Admissibility on payment of 
moenalty—Practice—Amendment of  plaint—Order 
compelling plaintiff to amend plaint—Acquiescence 

My plaintiff —Defendant’s right to object. 
Where an instrument does not contain an express 
«indertaking to pay but merely says that the exe- 
3utant ‘is liable to pay’ a certain sum of money 


mo tbe payee, the instrument ig not a promissory ` 


anote but-an agreement and if it is insufficiently 
«stamped, it may be admitted on payment of proper 
stamp duty and penalty. Tirupathi Goundan v., 
Rama Reddi (1), followed. Muthu Sascrigal v Vesva- 
natha Pandara Sannndhi (2, referred to. 
Wherethe Court orders a plaintto be amended 
«and the plaintiff acquiesces 
advantage of it, if ia not open to the defendant to 
<object to the amendment on the ground that the 
plaintif had not made any application for amendment. 
Venkatachella Chetty v. Narayana Atyar (3) and 
Ujagar Mal v. Ramditta Mal (4) distinguished. 


Appeal against the decree of the Court of 
Smail Causes at Trichinopoly, dated August 
16, 1929, in Appeal No, 17 of 1929 (Appeal No. 
313 of 1928, District Court) preferred against 
the decree of the Court of the District 
Munsif of Kulithalai, dated August 31, 
1928, in O. S. No. 229 of 1927. 


Messrs. T. S. Venkatesa Iyer and G. 
Ramakrishna Iyer, for the Appellants. 


Mr. K. G. Srinivasa Tyer, for the Res- 
pondent, - 


Judgment.—The appeal is by the three 


defendants, brothers, against a decree made 
by the learned Subordinate Judge of Tri- 
chinopoly awarding the respondent (plaint- 
if) a decree on the instrument Ex. A 
described asa promissory note and dated 
June 20, 1924, for Rs. 884. The respond- 
ent was an endorsee for collection for the 
payee Lakshmi Ammal. The case had a 
curious history. Asa promissory note, the 
instrument was insufficiently sd. 
Thereupon the p.aintiff first pleaded that it 
was lost. On the defendants raising the 
objection that it was not lost by that 
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the. 
truth was thatit isinadmissible being in-. 
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sufficiently stamped, the plaintiff produced 
the paper but succeeded ın obtaining from 
the Court leave to amend the plaint by 
pleading as his cause of action the pro- 
missory note Ex. C dated June 25, 1921, of 
which it was said Ex. A was a renewal. 
But this mede the suit prima facie out of 
time andso the plaintiff pleaded that the 
invalid promiss.ry note furnished an 
acknowledgment to save limitation. The 
District Munsif held that Ex. A is inad- 
missible asa promissory note and that it 
did not contain any sufficient acknowledg- 
ment of the previous debt under Ex. C and 
so he dismissed the suit. On appeal, the 
learned Subordinate Judge of ‘Trichino- 
poly upheld the Munsif’s view as to Ex. A 
nob containing any acknowledgment of the 
old debt under Bx. C, but he yielded to the 
argument of the appellant-(plaintiff) that 
Ex. Ais not a promissory note at all but 
an instrument capable of being made 
admissible though insufficiently stamped as 
a promissory note by duty being paid upon 
it as an agreement along with the neces- 
sary penalty. He gave a decree on this 
footing on terms that the plaintiff was to 
pay the whole of the costs theretofore incur- 
red within atime mentioned. It is now 
stated by the respondent that he has fal- 
filled the terms, thatis, deposited the costs 
inthe lower Court. The appellants’ argu- 
ment ts two-fold :—(1) that Ex. Aisa pro- 
missory note and not an agreement 
which can be made admissible by payment of 
stamp duty and penalty and (2) that the lower 
Appellate Court had no authority to order or 
to allow a re-amendment of the suit which 
had been once amended so as to reconvert 
it info one based on Ex. A. On the first 
point as to what Ex. A really amounts to 
the learned Judge has referred to a deci- 
sion in Tirupathi Goundan v. Rama Reddi 
(1) where, as inthis case, instead of the 
usual undertaking which should be -con- 
tained in a promissory note “I shall pay or 
I undertake to pay etc.,” the words of lia- 
bility were “I am liable to pay,” a Bench of 
this Court held that such an instrument 
dozsnot contain any undertaking to pay and 
so held it was nota promissory note. No 
doubt, another Bench in Muthu Sastrigal 
v. Visvanatha Pandara Sannadht (2) re- 
served their opinion about this case, but 
neither they.nor any other Bench has ‘over- 
ruled it or dissented fromit. Although, 


in 


a 


(1) 24 a 49, ra 
(2, 21 Ind. Oas, 864: 33 M 660; 14-M L T 32), 
(1914) M WM 58; 26 M L J 19, 
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if I were competent, I would have my own 
views on the subject, I am bound by this 
decision. In this casein Ex. A the words 
of liability are ‘kodukka ullavar’ (person 
liable to pay) and then follows the signature. 
The worcs are like those in Tirupathi 
Goundan v Rama Reddi (1) inthe respect 
that there is no undertaking to pay except 
theone which isto be implied from all 
acknowledgments which, according to the 
view ofthe English Law, for certain pur- 
poses imply a promise to pay. Iwill ac- 
cept the decision as binding on me for this 
case, 

On the second point, the objection is mis- 
conceived because the appellants who now 
object to the amendment, object that the 
lower Court had no jurisdiction to compel 
the respondent to amend his plaint which 
should have been done, if at all, only on his 
application. The party to complain is the 
person who is being compelled to amend the 
plaint and not the opponent. So far as the 
person alleged to be compelled (the res- 
pondent) is concerned, he does not complain; 
on the contrary, he has acquiesced in it and 
taken advantage ofitby paying costs on 
condition of haying his decree. Therefore, 
if does not lie in the mouth of the appel- 
` lants to complain. ‘The cases cited before 
me onthe point that the Court has no 
jurisdiction tocompel amendment except 
onthe application of the party who wants 
it, namely Venkatachella Chetty v. 
Narayana Atyar (3) and Ujagar Mal v. 
Ramditta Mal, 111 Ind. Cas. 787 (4) were 
both cases in which the party complaining 
was the party compelled. 

Lastly, the contention that the Court 
would not have allowed the re-conversion of 
the suit by amendment into one based 
on Ex, A because it deprived the appel- 
lants of a plea of limitation is equally un- 
founded, because the suit was originally 
brought on Ex. A and, if there was no 
plea of limitation on that day, the re-con- 
version of the suit by amendment did not 
deprive the appellants of any plea of limi- 
tation which they did not possess. The 
appeal, therefore, fails and is dismissed 
with costs. The memorandum of objection 
is also dismissed with costs, 


Ae 2. Appeal dismissed. 
(3)19 Ind. Cas. 672; 24 ML J 455; (1913) M W N 
99. . 

(4) 111 Ind, Oas. 787. 
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PESHAWAR JUDICIAL COMMIS- 
__ SIONER’S COURT 
Criminal Appeal No. 219 of 1933 
June 26, 1933 
MIDDLETON, J. C., AND SaapuppIN, A.J. O. 
MIR SAHIB KHAN AND oTHERS— 
APPELLANTS 
Versus 
EMPEROR— RESPONDENT 

Criminal trial—Dacoity case—Accused recently 
wounded andunahle to give salisfactory explanation 
of injury—Inference—Statement of people coming 
forward as eye-witnesses—Necessity of examining 
them, whether tendered by prosecution or not. 

The mere fact that the accused had been recently 
wounded and that he has failed to give a satisfactory 
explanation as to how he was wounded, combined 
with the fast that he was conveyed away from his 
house to aplace of hiding shortly after the dacoity, 
is of sme corroborative value, but may be capable of 
explanation other than that of hiscumplicity in this 
particular dacoity. [p. 762, col. 2. 

Although statements of people coming forward 
alleging themselves to be eye-witnesses and sup- 
porting the case against the original suspects, may 
not be evidence in a case of dacoity, where persons 
allege themselves to be eye-witnesses in a case of 
this nature, they should be examined by the trial 
Court, whether tendered by the prosecution or not. 
[p 713 col 1j 

Once doubts are entertained as to the truth of the 
prosecution case as a whole, there is no logical ground 
on which to differentiate the case of one accused from 
that of another. [p. 783, col. 2.] mg 

Cr. A. against an order of the Additional 
Sessions Judge, Derajat Division, dated 
May 25, 1933. 

Messrs. M. Pir Bakhsh and S. Mohd 
Aurangzeb Khan, for the Appellants. 

Kazi Mir Ahmad. Khan, K.S., Government 
Advocate, for the Crown, l | 

Judgment.—Gulnawaz and Mir Sahib 
of Aimal Khel, Hazratnur of Shahbaz 
Azmat Khel, Sherdil of Seru Bandakhel, 
Fatteh Sher and Mirzaman of Gandali, 
various villages in the Bannu District, 
have been convicted under s. 396, Indian 
Penal Code, of having taken part in a 
dacoity in the course of which two murders 
were committed, in company with Sher 
Ghulam of Shahbaz Azmatkheland Manjali 
of Gandali, who were approvers at the trial. 
Of the six convicts Mir Sahib and Mir 
Zaman have been sentenced to death, whilst 
the other four have been sentenced to trans- 
portation for life. Between them the six 
convicts have joined in four separate 
appeals to this Court, whilst the two death 
sentences are before us for confirmation. 
This judgment will dispose of all these con- 
nected proceedings. 

On the night between September 22/29, 
1932, Khan Gul of Bazaar Ahmad toge- 
ther with his mother Musammat Khan 
Begama, his sister Musammat Shahzad 
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and his wife Musammat Mirajan were 
sleeping in the verandah of their house 
which stands in a courtyard surrounded 
by an outer wall. Itis said by Musammat 
Bibi Mirjana as a witness that Khangul 
had some féar that one Nizabat of the same 
village might attempt torob him. In conse- 
quence he had placed his jewellery and 
money of considerable value in a locked box 
which he had tied to the leg of the 
charpoy on which he was sleeping. During 
the night sixmen managed to enter the pre- 
mises and one of them picked up this box, 
but as it was attached to the charpoy, it fell 
from his hands thereby waking up Musam- 
mat Khan Begama. Khan Gul then woke 
up and seized the nearest dacoit either by 
the legs or the waist. That man called to 
his companions to shoot, and one of them 
discharged a rifle, the bullet grazing Khan 
Gul’s thigh, but without doing any serious 
damage. Khan Gul continued tohang on 
to the dacoit, who dragged him outside the 
premises where various members of the 


gang are said to have beaten him with: 


various weapons. Musiammat Khan Begama 
followed to try and assist her son, but was 
shot dead directly she got outside. Khan- 
gul was severely beaten and the dacoits 
including two who had been keeping guard 
outside thè premises, made good their 
escape. Meanwhile some of the viilagers 
had been aroused by the noise and one 
Khan Malang arrived as the dacoits were 
making off. He made for them with an 
axe, but received a blow which incapaci- 
tated him. Khan Gul is said to have made 
a statement in the village in front of a 
local Honorary: Magistrate and thereafter 
he was carried to the Police Station, where 
al 3-45 a.m. he dictated a report of the 
matter, and shortly afierwards a further 
statement was recorded as a dying de- 
glaration. He died shortly afterwards. 
[The learned Judges here considered the 
medical evidence and proceeded.; It is 
said that immediately after the occur- 
rence when Khan Gul made his state- 
ment at the house of the Hon. Magistrate 
in the village, he mentioned his co-villager 
Niazabat as being the man with whom 
he had grappled, but did not give any 
other names. On arrival at the Police 
Station, however, he: mentioned four names 
in addition to that, of Nizabat, and it must 
be noted that both inthe committal pro- 
ceedings snd at the trial, his widow Mus- 
ammat Mirjana has stated that she recog- 
nized Nizabat asthe man with whom her 
husband grappled, and also- that she heard 
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Nizabat address another dacoit by 
name, asking him to shoot, that name being 
one of those mentioned by Khan Gul in 
his first report and the dying declaration. 
‘The police, however, ultimately came to the 
conclusion that the men mentioned in the 
first report had not been concerned in the 
dacoity. Itis alleged that the first true 
information was gathered bythe police on 
October 1, 1932 and was to the effect that 
Mir Zaman and others were the offenders. 
The police appear to have entrusted the 
task of finding Mir Zaman to the relations of 
the original suspects. Two of these ascer- 
tained that Mir Zaman was lying wounded 
in the house of one Abdul Aziz- in Man- 
zani. in the Kohat District. These two with 
the assistance of a Khattak Levy besieged 
that honse on October 19 and Mir Zaman 
was found lying wounded inside it.- He 
was taken toa police post, where he was 
questioned and then taken to hospital. 
He was found to be suffering from the result 
of a bullet wound upon-thethigh. He was 
taken before an Assistant Commissioner 
at Kohat upon October 22, 1932, where he 
madea statement in the nature of a confes- 
sion. In this he stated that he accompani- 
ed by Mir Sahib, Hazratnur, Gul Nawaz 
Sherdil, Yusaf Khan Malang and a man 
of Shahbazkili, whose name he did not 
mention, had committed the dacoity. It 
will be noticed that he did not mention 
either of the approvers or Fatteh. Sher, 
appellant, but the approver Sher Ghulam 
comes from Shahbazkili and appears to be 
the un-named man whom he mentioned, on 
the other hand, he implicated Yusaf and 
Khan Malang who were not prosecuted, 
the latter being the man who alleges that 
he tried to attack the dacoils as they were 
running away and was wounded by them. 
Mir Zaman retracted from this confession 
before the committing Magistrate and also 
at the trial, and alleged that he had been 


shot by anunknown person near Kohat 
while returning from a shrine. [Lhe 
learned Judges considered the evi- 


dence and continued]. The two approvers 
give a substantially similar account 
ofthe actual dacoity. ‘Their statements 
have been “discussed and compared 
at great length in the judgment of 
the trial Coure. They contain many discre- 
pancies, but we agree with the learned 
Additional Sessions Judge that these dis- 
Crepancies taken together are not. such as 
to shake the credibility of the two approv- 
ers, and rather tend to show that they had 
not heen coached. In particular we note 
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that both approvers state that the man 
with whom Khan Gul grappled was Mir 


Zaman and that Sherdil fired in an attempt: 


torescue the latter, but bit Mirzaman, whilst 


Manjali adds that the shot hit Khangul in. 


ihe chest. The latter's statement is not in 
accordance with the medical evidence and 
the learned Judge appears to have re- 
garded thisassomewhat damaging to Man- 
jali's credibility us a witness; in our opinion 
it was unlikely that Manjali could- observe 
the point of penetration of the bullet and the 
fact that he gives his impressions, which 


are.jn conflict with medical evidence 
tends. to show absence of coaching. 
[The learned Judges discussed the 


evidence of Manjali and proceeded | 
During the. course of the investigation 
both approveis pointed out the route fol- 
lowed by the dacoits as they approached 
the village and whilst Sher Ghulam was 
doing so, a member of the party accom- 
panying him picked up a discharged cart- 
ridge case lying in waste land close to 
an irrigation channel about 114 karams 


from Khan Gul's house. This was on Novem-- 


ber 17, 1932, whilst on November 10, a 
rifle and some live carlridges had already 
been recovered from the house of Sherdil. 
A Police official connected with the inves- 
ligation fired one of the live cartridges 
from this rifle and examined thecase so 
obtained comparing it with that found on 
November i7. It appeared to him that 
the mark upon ihe percussion cap was si- 
milarly situated on both cases. Later, the 
rifie, the case foand on November 17, and 
some live cartridges were sent fcr exami. 
nation at the Arsenal, Rawalpindi, from 
which an experi appeared as a witness, 
giving his opinion that the empty case 
sent to him had been fired from the rifle 
which had been seized. It.may he noted 
that the empty case of the cartridge fired 
by the Police official was not sent to this 
expert, and it has been suggested in ar- 
gumeni that that case may have been con- 
fused with the one alleged to have been 
picked up on the spot. 

The whole case against the six appel- 
lants rests upon the statements of the 
two approvers, -tihe retracted confession 
of Mir Zaman, the corroboration of Manjali’s 
story in regard tothe subsequent journey 
of the wounded Mir Zaman, and upon the 
corroboration afforded by the discovery 
of the-rifle and the empty case. There 
are several discrepancies between the re- 
tracted confession -andthe story as given 
by the approvers, some of which are very 
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material; the most important is that Fatteh 

Sher and Manjali were not mentioned in 
the confession, whilst Yusaf and Khan 
Malang were mentioned. The learned Ad- 
ditional Sessions Judge has recorded his 
opinion that Mir Zaman withheld.the names 
of Manjali and Fatteh Sher because these 

two men had assisted him to his place 
of concealment, thereby earning his grati- 
tude. He has further mentioned his opinion 

that Mir Zaman falselyimplicated Yusaf 
and Khan Malang unter the influence of 
the relations of the men originelly sus- 

pected, who had discovered him and ar- 

ranged his arrest. After a careful exami- 
nation of the voluminous evidence on the 
record, we see no reason to doubt that por- 
tion of the evidence which corroborates the - 
s'atement of Manjali in regard to the jour- 
ney ofthe wounded Mir Zaman subsequent 
to the dacoily, but we enterlain grave 

doubts as to whether Habib is telling the 
truth when stating that upon the return 

journey Fatteh Sher and Manjali told him 

about the dacoily and mentioned the 

names of the 8 men who are said to have 

participated. We know that Habib gave 

a statement tothe Police as early as Oc- 
tober 19 and that Mir Zaman made his re- 
tracted confession upon October 22, jet 
the accused and Manjali were not arrest- 
ed until November 10, whilst Sher Ghulam 

was never airested and did not appear 

before the Police until November 13. If 

in reality the Police hed obtained the 

names of all participan's frem Habib on 

October 19, it is haid to understand why 

there was so much delay before they got ~ 
into touch with the approver, whilst if ihe 

Police were merely working upon Mir Za- 
man’s confession, they had no information 

about ‘Manjali and did not know the 
name of Sher Ghulam, which would as- 

count for the delay. The mere fact that 

Mir Zeman had been recently wounded and 
that he has failed to give a satisfactory 
explanation as to how he has been wounded, 

ecmbined with the fact that he was 

conveyed away from his house to ‘a 

place of hiding shortly after the dacoity, 

is of some corroborative value, but jis cap- 
able of explanation other than that of his 
zomplicity in this particular dacoity. 

-As regards corroboration afforded by the 
discovery of Sherdil’s-rifle and of the empty 
cartridges case, we find it difficult io be-. 
hicve tbat the latter had been lying some 
50 days on waste land clese to a water- 
course within 114 karams of the scene of 
the occurrence without being discovered 
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and we cannot overlook the omission of 
_the Police to send the cartridge case which 
they had themselves fired to the expert at 
the Arsenal. Atthe time they sent a car- 
tridge case to the Arsenal, they had got 
two cartridge cases in their possession, one 
admittedly tired from the rifle which they 
had found in Sherdil's house. The possi- 
bility of confusion between the two must 
not be overlooked. 

As against the prosecution case, which 
rests upon the statements of two approvers 
and a retracted confession by one of the 
accused, which latter does not agree in 
many essentials with the statements of the 
approvers, we have the striking fact that 
Khan Gul named other persons than the 
accused very soon after the occurrence. It 
18 true that, according to oral evidence he 
only named Nizabat in the first instance and 
there is therefore, a possibility that his 
subsequent implication of other men was 
an exaggeration, but we have been unable 
to find any reason why he should have 
implicated those other men. As regards 
his implication of Nizabat, we have the 
evidence of an Hon. Magistrate that 
Nizabat and Mir Zaman are similar in 
appearance, but even so, we find it difficult 
to believe that Khan Gul made a bona fide 
mistake as to the identity of the man with 
whom he had a prolonged hand to hand 
stiuggle. Moreover, Khan Gul’s widow is not 
satistied by the case which has been put 
forward and has steadily maintained asa 
witness that she identified Nizabat without 
any doubt, and also that she heard Nizabat 
name one of his companions, who is one 
of those men who were implicated by her 
husband. The prosecution have not at- 
tempted to bring forward evidence to 
indicate any reason why Khan Gul and his 
‘widow should wish to implicate innocent 
persons and that they have implicated 
persons who have not been prosecuted is a 
very strong point for the defence. 

From the Police records we find that in 
the first instance several people came fur- 
ward alleging themselves to be eye- 
witnesses and supporting the case against 
the original suspects. ‘he statemenis of 


these people are not evidence in the case, 


but weconsider that where peisons allege 
themselves to be eje-witnesses in a case 


of this nature, they should be examined by : 


the trial Court, whether tendered by the 
prosecution or not. Had such alleged eye- 
witnesses been examined, additional light 
might or might not have been thrown on 
the case. The mere existence of alleged 
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eye-witnesses who were not called before the 
trial Court, adds to the doubts raised by 
r stories given by Khan Gul and his 
wife. | 

The main evidence in the case is the 
tainted evidence afforded by the approvers 
and by the retracted confession. The. 
latter is in contradiction of the former and 
the explanation suggested in the judgment 
before us has not convinced us. At the 
trial three assessors accepted the prosecu- 
tion story in full, whilst the 4th distrusted 
the evidence of the approvers and consider- 
ed that proof was only sufficient as against 
Mir Zaman. We share the doubts of this 
last assessor and we consider that once 
doubts are entertained as to the truth of 
the prosecution case as a whole, there is 
no logical ground on which to differentiate 
the case of Mir Zaman from the other 
accused. The evidence leaves: con- 
siderable doubt in our mind as regards 
the truth of that story, and we must 
extend the benefit of that doubt to all the 
appellants. We accept the appeals and 
sel aside the convictions and sentences of 
all six appellants. 

N. Appeals accepted. 


LAHORE HIGH COURT 
First Civil Appeal No. 1119 of 1933. 
i January 19, 1934. 
i HILION, J. 
Messrs. THOMAS BEAR & Sons 
(INDIA) Lro.~ PLAINTIFF —~APPELLAVT 
VETSUS g 
RULIA RAM AND ANOTHER— 
DEFENDANTS — REsPƏN DENTS 
Partinership—suit for damages for infringement 
of trade mark—Cause of action arising before dis- 
solution- Liibility of partners—One of the partners 
disputing claim ~ for damages while admitting 
infringement— Whether binding on other partners 
—Admisston by one partner ir representative 
capacity —Whether ervilence against firm--Evidence 
Act (I of 1*72), 3 18. | 
Where certain perscns are found to have 
been partners in a firm when the cause of action for 
a suit for damages for infringementof trade mark 
against the firm arose, they are prima facie liable 
for damages arising out of the alleged infringement, 
The fact that the partnership was dissolved- 
before the institution of the suit is immaterial. 
Harjibandas Gordhandas-v. Bhagwandas Pursram 
( ), referred to. - JH 
An admission by one partner made in a. repre- 
sentative capacity would be evidence against the 
firm unders 18, Evidence Act. - i 
~ Where one ofthe partners disputes the claim 
for damages but admits the infringement of -trade 
mark, it isnot an act which cannot bind the other 
partners who are, therefore liable Bhagvan Manaji 
v. Hiraji Premaji(2), distinguished. `. 
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F.C. A, from an order of the Sub-Judge, 
First Class, Amritsar, cated April 22, 
1932. 

Mr. Edmunds, for the Appellants. 

Mr. Basant Krishan, for ike Respondents. 

Judgment. Oa July %4, 1931, the 
Indian National Cigarette Osmpany was 
formed by apartne:ship deed with eight 
partneis who included Chuni Lal-Rulia Ram 
and Bal Kishan. 

For the purposes of ihis appeal it has 
no. been denied that on September 22, 1931, 
five partners including Rulia Ram wiih- 
drew andonSeptember 29, 193], the part- 
nership was finally dissolved. œ 

On F:braary 4, 1932, Messrs. Thomas 
Bear and Sons { (India) Limited of Calcutta 
instituted the present suit against ihe 
Indian National Cigarettes Company al- 
leging infringement of a trade maik in res- 
pect of the name of cerlain cigarettes, 
asking for aninjunction to restrain such 
infringement and for damages. ‘Lhe suit 
was instituted against the partnership in 
the above name but of the partners only 
Chuni Lal was served with a summons. 
The plaint alleged that the infringement 
which was stated to constitute the cause 
of action had occurred in August, 1931. 
Chuni Lal did not deny the infringement 
nor the alleged cause of action and did not 
contest the demand for an Injunction but he 
denied the claim for damages. The suit 
was decreed on November 3, 1932, for the 
injunction and for Rs. 1,000 damages and 
COS 8. 

On November 19, 1932, the plaintiff firm 
applied for leave under O. XXI, r. 50 (2) 
to executethe decree against Rulia Ram 
and Bal Kishen. These latter denied lia- 
bility and an issue whether they were’ part- 
ners in the firm and as such liable 
under the decree was framed and tried by 
the Executing Court, who after recording 
evidence, has decided the issue in their 
favour and. has dismissed the decree- 
holder's application with costs. Thisis an 
appeal by the decree-holder. The evidence 
onthe record proved beyond reasonable 
doubt that Rulia Ram and Balkishen were 
partners in the defendant firm in August 
1931, when the cause of aclion arose. Their 
own statements as witnesses make this 
clear. This being so they are prima facie 


liable forthe damages arising out of the al-"’: 
The lower Court has». 


leged infringement. 
absolved them on the ground that the” 
partnership had been dissolved before ‘the 
suit for damages was instituted and second- 
ly that it was not proved that they had 


THOMAS BEAR & SONS (INDIA) LTD. V. RULIA BAM 


148 PO 


themselves sold ihe cigarettes. The first of 
these points is immaterial [See Harjibandas ` 
Gordhandas v. Lh: gwandas Pursram (1)] 
and the second has no force ‘at’ all. In 
appeal here, however, anew point has been 
made for the respondents which was not 
made in the Court below, It isurged that 
respondents are nct liable because in the 
suit Chuni Lal had confessed judgment 
and that he hadno authority to confess 
judgment on behalf of the other partners 
or to bind them by so doing. Reliance is 
placed upon Bhagvan Manaji v. Hiraji 
Premaji (2) where it washeldina some- 
what similar case that apartner who had 
been summoned and had appeared on 
behalf of a defendant firm had no power to 
refer the matterin dispute to arbitration 
or in doing so without their consent to bind 
the other partners who had not been served 
with summonses To thiscontention it is 
replied on behalf ofthe decree-holder ap- 
pellants that Chuni Lal did not confess 
judgment in the suit so faras the claim to 
damages was concerned but rather denied 
the liability of the partnership to pay them 
and that in fact the damages actually 
awarded by the decree passed against the 
Indian National Cigarette Ccmpany were 
less than those which had beenclaimed by 
the Calcutta firm in its plaint. 

I think that the case above cited should 
be distinguished. The submission of a 
dispute to arbilration was held to be an 
act inexcess of the pa:toer’s power under 
s. 25], Contract Act. Here there was no 
such acton the part of Chuni Lal. What 
happened wasthat he disputed the c.aim 
for damages, an issue was framed on the 
point and evidence wasled on both sides, 
It is alleged thathe admitted the infringe- 
ment but even if he did so, an admission ‘by < 
one partner made ina representative Ca- 
pacity would be evidence against the firm 
under s. 18, Evidence Act. 


Thus I find that the case is dissimilar to 
that of Bhagwan Manaji v. Hiraji Pre- 
maji (2) and ia the present case no ground 
exists for holding that Ghuni Lal did an 
act which could not bind ike other partners. 
These other pariners are, therefore, liable. 

Accordingiy I accept the appeal and 
setting aside the order of the Subordinate 


‘Judge, First Class, dated April 22, 1933, 
T. direct that leave 


be granted under 
O. XXI, r. 50 (2) to thedecree-holder firm 


(1) 63 Ind, Oas. 236; 49 0391; A I R 1922 Cal 


0) 140 Ind Cas. 519; AI R 1932 Bom, 5215; 31 Bom, 
L R 1112; Ind, Rul. (1932) Bom, 599, 
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to cause the decree to be executed against 
. Rulia ham and Bal’ Kishern respondents. 


Appellant’s ccsis in both Courts to be paid 
by respondents. 


N. Appeal accepted. 


MADRAS HIGH COURT 
Second Civil Appeal No. 785 of 1929 
November 8, 1933 
VENKATASUBBA Rao, J. 
MANAPRAGADA SWARNAPATHI— 
PLAINTIFF—-APPELLANT 


VETSUS | 
KROVVIDI SURYAPRAKASA RAO— 
DEFENDANT—RESPONDENT 

Madras Proprietary Village Services Act (II of 
1894),—Selection of karnam by Receiver of estate— 
Collector appointing another—Suit for declaration 
that plaintiff hasbeen validly appointed karnam 
— Government, whether necessary party— D. claration 
—Discretion of Court—Specific Relef . Act (d of 
1877), 3.42 - < i 

Where the plaintiff instituted a suit for a declara- 
tion that his selection under s.15(1) of the Madras 
Proprietary Village Services Act by the Re- 
ceiver of an estate for the oftce of karnam 
amounted to a valid appointment of himself as a 
karnam and that the Collector's -action in refusing 
to give effect to the Receiver's selection and 
appointing the defendant was wrongful, but the 
plaintiff did not implead the Government as a 
party: 

Held, (t) that the Government was a necessary 
party to the suit as the defendant's position was that 
of a mere servantand the Court would not pass -a 
decree which the Government may in its discretion 
either give effect to or disregard ; 

(it) that, iu any event, as the granting. of & 
declaration wasa discretionary matter, whether. the 
Government was anecessary party or not, it was 
certainly a proper party, and the Court would be 
exercising a sound and proper discretion by refusing 
to passa decree in the absence of the Government 
onthe record Kalabariga Sitamma v. Ravikanty 
Venkatramana Moorthy (1) and Robert Fischer v. 
. Secretary of State for India in Council (2), relied cn 
Hanendra Nath Roy v. Upendra Narain Roy and 
Secretary of State for India (3), distinguished, 

S.C. A. against the decree of the Court of 
the Subordinate Judge, Ellore, in A. S. 
No. 89 of 1928, preferred against the decree 
of the Court of the District Munsif, Bhima. 
varam, in O. S. No. 256 if 1920. 

Mr. V. Govindarajachari, for the Appel- 
laat. 

Mr. V. Viyyianna, for ihe Respondent. 

Judgment.— To this suit neither the 
proprietor nor ihe Government has been 
impleaded as a defendant. Though in form 


the suit professes to be also for the recovery 


of the office, the relief that is really pressed; 
is that relating to the declaration. The» 


plaintiff asserts that his selection under. 
s. 19 (1) of Madras Act II of 1894, by the 
Receiver cf the estate, amounted to a valid 
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appuintmentof himself as karnam and that the 
Collector’s action in appointing the defend- 
ant was wrongful. The learned Subordi- 
nate Judge dismissed the suit, holding that 
the proper parties were not impleaded. 
The act which is complained of is that of 
the Collector, and yet the Government has 
not been made a party. Although the 
Collectors view was that the Receiver 
could not be treated as “proprietor” within 
the meaning of s. 115, still the Sub-Collector, 
while exercising his powers under cl. 3 of 
that section, actually adopted, and gave 
effect to, the Receivers recommendations, 
except in the case of the single appointment 
to which this suit relates. 'The Sub-Collect- 
or felt that the plaintiff's father so 
manoeuvred as to get all the offices held by 
the members of his own family, and it was 
on that ground that he refused to abide by 
the Receiver’s recommendation. The ques- 
tion that would arise in these circumstanc- 
es is: Can a declaration be granted in the 
absence on the record of the Government ? 
The defendant’s position is that of a mere 
servant and the authority, whom the decree 
should seek to bind, is the Government 
and notthe defendant. Ona decree being 
passed, the defendant is not bound to vacate 

‘his office; nor can the plaintiff, without the 
Government's concurrence,perform the duties 
of his office. It is stated that it is the 
Government that pays the salary; the 
power of dismissal is under s. 16 vested in 
it. “In Kalabariga, Sivamma v. Ravikanty 
Venkataramana Moorthy (1) it has been held 
that 
“the prayer for a declaration that the plaintiffis 
entitled to revenue registry, is one which is wholly 
inadmissible in a suit to which the Collector is not 
a party.” 

Act 1 of 1876 makes a distinction between 
separate registration and apportionment of 
the assessment. As pointed out by the 

Judicial Committee: 

“As regards the apportionment of the assessment, 
an appeal limited in time does not lie to the Board of 
Revenue. ~ Section 7... ins A ‘coy “ae vai 
The apportionment of the assessment is.a matter 
which concerns the Government. lt may affect the 
security of the revenue Separate registration is a 
matter of private right with which the Government 
has no busimess to interfere:” 

Hobert Fischer v. Secretary of State for 
India in-Council (2). 

It is thus in regard to matters relating 

«to Separate registration alone, that the Civil 


Courts have. jurisdiction. In respect. of 


‘Separate registration, the Government has 
no immediate interest in the question: still 
it has been held in the decision to which I 


(1) 4 Ind. Oas. 169; 19 M L J 331, - 
(2) 22 M 270, 
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have referred, by Benson and Bhashyam 
Ayyangar, JJ., that the Collector is a neces- 
say party. That decision has remained 
unquestioned, and sitting asa single Judge, 
by that Lam bound. ‘the principle recog: 
njsed there applies, in my opinion, to the 
ease in hand. Robert Fischer v. Secretary 
of State for India in Council (2) adverted to 
above, has been relied on bythe appellant's 
learned Counsel for another purpose, but it 
is clearly distinguishable. ‘There it must 
be noted the Government was in fact im- 
pleaded and as the Court’s decision in a 
suit, to which the Government was a parly, 
would, it may be assumed, be respected 
by its officers, it was held that the asking of 
a specific relief was unnecessary. ‘Their 
Lordships point out that in the event of 
what might be considered improbable hap- 
‘pening, the arm of the law was long enough 
and a further direction might be sougat., 
‘The observations proceed upon the footing 
that the Government was before the Court 
having been impleaded asa party. Then, 
as regards the view of Kumaraswami Sastri, 
J., in S. A. No. 1379 of 1926, Tam, with 
the greatest respect, unable to agree with it. 
The learned Judge observes that the action 
of any subordinate Government official who 
refuses to give effect to a declaration of the 
Court, may be corrected by his superior 
officers. ‘I'he question is not, whether the 
Government may choose to respect tho 
Court’s decision, but what is the remedy if 
it fails todo so? In the present case, as a 
matter of equity and justice the Sub- Collec- 
tor thought that the defendant had a hetter 
claim. Supposing the Government persists 
in taking that view, is the Court to stultify 
itself by making an order which it cannot 
enforce? Hanendra Nath Roy v. Upendra 
Narain Roy and Secretary of State for 
India (3) is not applicable. There the 
Government was made a party but the facts 
of that case illustrate an important distinc- 
tion. What happened there was, that the 
Court was invited to declare a right and 
even after its declaration, the appointment 
was subject to the Government's approval. 
Supposing in that .case the Government 
had not been made a party, without the 
Court’s order being disregarded, the Govern- 
ment could still withhold its consent. Here 
the facts are entirely different. According 
to the appellant's contention, the Govern- 
ment bas no option, it is bound to recognise 
the plaintiff's appointment. In sucha case 
the Court. will, as 1 conceive the matter, 


N ee Ind. Oas, 437; 43 O 743; 22 CL J 419; 200 W 
440, : 
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refuse to pass a decree which the Govern- 
ment may in ifs discretion either give 
elf.c. to or” disregard. Moreover, under 
s. 42 of the Speci; Relief Act, the passing 
of a declaratory decree is discretionary 
with the Court and whetner the Government 
is a necessary party or not, it is.cerlainly a 
proper party. Having regard to the cir- 
cumstances to which | have adverted, the 
Court will exercise a sound and proper dis- 
cretion by refusing to pass a decree in the 
absence of the Government. 

In the result, the second appeal fails and 
is dismissed with costs. 

A. Appeal dismissed. 


prea es 


LAHORE HIGH COURT 
First Civil Appeal No. 967 of 1928 
“January 31, 1984 ` 
DALIP SINGH AND ABUDL Qavla, Jd. 
LALCHAND PLAINTIFF —APPELLANT 
versus ; 
Tus PUNJAB NATIONAL BANK Lro. 
HEAD OFFICE, LAHORE, ANDANOTHER— 
DEFENDANTS—RESPONOENTS. ; 

Hindu Law —Partition —Separation in residence 
and mess—Business by members at separate places -— 
inference as to disruption of family—Terms of 
partition inequitable—Weight to be attached to the 
fact. 

When the members ofa Hindu family are sepa- 
rated in residence and separate in mess and are 
carrying on business at separate places far distant 
from euch other and one of them actually carries 
on business privately inthe ancestral home on his 
own account, there is sutficient evidenca to prove 
disruption of the family. 

Tne father cannot be forced to agree to a parti- 
tion in the Punjab and the son might very well be 
willing to accept inequitable terms if he was very 
anxious to carry on businessof his own. Under ths 
circumstances. great weight cannot be attached to the 
inequity of a parution. 


F.C. A.from the decree of the District 


Judge Attock at Campbellpur, dated Feb- 


ruary 17, 1923. 

Messrs. S. N. Galt and Harnam Singh, 
for the Appellant. 

Messrs. Har Gopal and S. L Puri, for 
the Respondents. ` A; ; 
` Dalip Singh,J.—The Punjab National 
Bank obtained a decree against the firm of 
S. R. Harbans Lal Brothers, also known as 
J. R. Jaggi sons, for about Rs. 6,000 
and in execution of that decree attached 
two houses and one shop situated at Pindi 
Gheb owned by Jaswant Ram Jaggi alleged 


‘by himself to be the sole proprietor of the 
firm. An objection was put in by’ Lal 
‘Ohand, father of Jaswant Ram, in the 


executing Court that the property belonged 
solely to himself and his sun, Jaswant Kam 
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was separate from him, a partition having 
taken place some timein 1916 or 1917. 
The executing Court dismissed the objection 
and Lal Chand, the present plaintiff, has 
brought a declaratory suit under O. KAL, 
r. 63 of the Code-of Civil Procedure to have 
his rights to the attached property declared. 
Inthe plaint he repeated the allegation 
that his son had separated from him in 
. 1916-17 and in the partition the attached 
property had fallen to the share of Lal 
Chand. Inthe written statement put in 
by the bank, the contesting defendant, it 
was not clear whether the bank alleged 
that the firm of J. R. Jaggi was a joint 
Hindu family firm managed by Jaswant 
Ram of which, therefore, Lal Chand was 
a partner or whether they took up the posi- 
tion that the firm was the sole property of 
Jaswant Ram Jaggi, but ihe property of 
the joint family was nonetheless attachable 
on account of the decree against Jaswant 
Ram. Irtis clear fromthe judgment of the 
learned District Judge, who tried the 
case, that the position actually taken up 
by the bank, though not clearly expressed 
in the written statement, was that the firm 
of J. R. Jaggi was a joint Hindu family 
firm and h:nce the whole of the property of 
the firm was attaschabie. The bank also 
denied the alleged partition and put Lal 
Qhand to proof of the same. The learned 
District Judge has held that Lal Chand has 
failed to discharge the onus and has dis- 
missed his suit. Lal Ohand has, therefore, 
come in appeal. . 
The evidence as tothe alleged partition 
is firstly oral and I need not dwell on it 
any further than to say that I would accept 


the decision of the learned District Judge’ 


that standing by itself, this- oral evidence 
is unconvincing. It consists of the state- 
ments of= Jaswant Ram, who may fairly, 
in my opinion, be described as a lying and 
evasive witness; of his father Lal Chand 
plaintiff, who also does not impress one as 
areliable wilness; of Mul Raj, the son of 
Lal Chand 's sister, who is also tomy mind 
an unreliable witness and a witness 
‘Kishan Chand against whom nothing det- 
nite can be stated, but having regard to 
the ease with which oral evidence of ihe 
kind given-by him can be produced I would 
not say that his evidence would establish 
the factum of partition: But in corrobora- 
tion of this oral evidence there is certain 
indirect evidence and certain inferences 
which can be drawn from the conduct of the 
parties which, to my mind, prove a parti- 
tjon, ` ; i l 
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The indirect evidence consists of two 


wills made by Lal Chand, dated December 
28,1919 and December 26, 1924, respec- 
tively. So far a3 the second will of 1924 
is concerned it nay at once be said that, 
standing by itself, it could be easily 


‘explained as an attempt by. Lal Chand to 


save the property of his -son Jaswant Ram 
and therefore, throws little light on the 
matter. But the will of December 28, 
1919, stands on a different footing. The 
learned District Judge has called this will 
a bogus document, but-I am entirely 
unable to get overthe evidence of Dasondhi 
Ram, the scribe of the will, supported by 
his register, in which the will appears to 
have been duly entered. This evidence 
clearly proves that the will was executed 
al ‘the time when if purports to have been 
executed, namely in 1919. There is nothing 
on the record to show that in 1919 there 
was the slightest reason to anticipate 
that thefiim ofJ. R. Jaggi was going 
to fail or was likely to incur liabilities. In 
fact, it seems clearon the record that the 
firm at that time was in a flourishing condi- 
tion and, therefore, the factum of the execu- 


tion of the willis a piece of evidence which 


isnot explained by the defendant's Counsel 
al all; nor is it shown why it should be 
considered a bogus document. 

Next comes the question of the dealings 
and the inferences to be raised therefrom. 
So far as the dealing with Sukh Raj 
(P. W. No.1) is concerned I would accept 
the opinion of the learned District Judge 
that the whole transaction could easily 
have been manufactured for the purpose 
of securing proof of fhe alleged separation 
for the purposes of this case. But of the 
dealings with Narain Das, which the learned 
Judge considersto be entirely on the same 
footing as the dealing with Sukh Raj, I 
am not prepared to hold that they furnish 
no proof. Narain Das brought a suit 
against the firm J. R. Jaggi as 
early as 1920. He had also made Lal 
Chand a defendant in ihe case. On 
February 10, 1923, the suit was compromis- 
ed and a decree was passed only against 
Jaswant Ram Jaggi. Lal Chand was 
expressiy released from any liability for 
the decree. Now Narain Das is a resident 
of Pindi heb and his firm had dealings 
with the plaintiff. It is not in-the least 
likely that he would have released the 
plainiiff had he not bean convinced that 
if was not possible to get a judgment 
against him. Ib is alleged that this firm 
was paid off by Jaswant Ram by transfer 
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of mortgagee rights in their favour. This 
is correct, but the transfer took place on 
June 18, 1924, that isto say, almost a year 
end a half afier the decree had been 
passed against -Jaswant Ram alone. 
Secondly the very fact that Jeswant Ram 
was entering into transaclions in Pindi 
Gheh itself in his own name seems to me 
to show that there must have been a 
separation because while cne can under- 
stand Jaswant Ram carrying on the 
business on behalf of the joint family in 
Calcutta in his own name because he was 
the sole member ofthe family there, it is 
not easy to see why mortgage transactions 
in Pindi Gheb were not carried on in the 
name of Lal Chand whois alleged to have 
been the head of. ihe family and who was 
not certainly such an old man as to be 
incapable of attending to his business. 
The iesult of entering the transaction 
inthe name of Jaswant Ram was that when 
a sujt was contemplated against the mort- 
gagor, Jaswant Ram had to execule a 
power-of-attorney in favour of Lal ( hand, 

Again there come the dealings -with 
Narain Das (P. W. No. 6) different from 
the Narain Das mentioned above. This 
manis the son of the brother of Lal Chand. 
He must have known the position of his 
uncle and his nephew in all probability. 
Yet itisclearfrom his dealings with the 
Oalcutta firm that he dealt with Jaswant 
Ram and Jaswant Ram alone for very 
substantial sums of money. In this con- 
nection the agreement deed at p. 98-100 
of the printed record, the reference to arbi- 
tration at page 71 and the withdrawal deed 
by Jaswant Ram at p. 7) clearly show to my 
the mind that firm in Calcutta was a distinct 
and separate firm and can in no sense be 
described asa joint family firm. Indeed 
the matteris so clear that the learned 
Counsel for the respondent urged finally 
that the true position was that the family 
was joint, but that the Calcutta. firm was 
a personal activity carried on solely by 
Jaswant Ram. This is no doubt a possible 
explanation of all the facts proved. Inthe 
first place, however, it was not the case of 
the defendant in the Court below and though 
I would not attach great importance to this 
fact in the circumstances of the case, still 
it has some influence on the decision. 
But secondly when ihe members of a Hindu 
family are separated in residence and 
separate in mess and are carrying on 
business atseparate places far distant from 
each other and one of them actually carries 
on business privately in the ancestral home 
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on his own account it is difficult tosee what 
further evidence of disruption could be 
fortheeming, apart from. a formal deed of 
separation or paitilion Bearing all the facts 
in mind, I would, ‘therefore, hold that the 
plaintiff has succeeded in proving the separa- 
tion alleged by him. A strong point against 
the plaintiff, according to the learned’ Dis- 
trict Judge, was that the partition alleged 
was a wholly inequitable one, but here again 
there are explanations possible of the alleg- 
ed inequity. Thefather cannot be forced 
to agiee toa partition in the Punjab and 
the son might very well be willing to accept 
inequitable terms if he was very anxious, 
as alleged, to carry on business of his 
own in Calcutta. It is even possible that 
being the only son he did not mind the 
Inequity of the partition well knowing that 
the property was bound to come to him on 
ihe ceath of his father, whether he was 
Separate or joint with his father. I do 
not, therefore, think that great weight can 
be attached to the alleged inequity of the 
partition. 

1 would, therefore, accept the appeal 
and decree the plaintiff's suit with costs 
throughout. . 

Abdul Qadir, J. - I agree, 

N. Appeal accepied. 


NAGPUR JUDICIAL COMMISSIONER’S 
OURT 
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Second Civil Appeal No. 364 of 1931 
December 23 1933 
STAPLES, A. J. C. 
BHAGWAN AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
VETSUS 
RAMDAYAL AND OTAERS—DEFENDANTS — 
RESEONDENTS 

Hindu Law—J oint family—Decree against ma- 
nager, when binding on other members of family— 
Decree against manager in his personal capacity — 
Debis incurred for family purposes — Whether binding 
on other members 

A decree against a manager of a joint family is 
binding on other members of the family, who are 
not parties to the suit, in respect of debts incurred 
by the manager if the manager is sued jin his 
representative capacity as manager of the family 
but there must besomething on the record to show 
that he is sued as manager and not merely in his 
personal capacity, anda decree against the manager 
in his personal capacily will not bind other members 
of the family, who are not parties to the suit, even 
in respect of debts incurred for family purposes, 


S.C. A. against the decree of the District 
Judge, Hoshangahad, in C. A. No. 62 of 1930 


t 
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dated February 23, 1931, arising. out of 
decision in C. S. No. 252 of 1928, in the 


Court the of Sub-Judge’ Second Class, 


Hoshangabad, dated January 29,1930. | 

Mr. J. Sen, for the Appellants. 

Mr. K. B. Tare for thé Respondents. 

Judgment.—The appellanis who are 
the sons of one Rambagas, brought a suit 
for a declaration that their share in certain 
property was riot liable to he attached 
and sold in execution ofthe decree of the 
first two defendants-respondents against 
Baliram, the father of the other defendants- 
respondents, whois now dead.. The suit 
was dismissed and an appeal preferred 
by the plaintiffs was also dismissed by 
the Addilicnal District Judge, They have 
now preferred this second appeal. 

The appellants’ father Rambagas and. 
Baliram were brothers. The appellants 
originally contended that there was a 
partilion between Rambagas and Bali- 
ram and secondly, that there was no 
legal necessity for the debts incurred by 
Baliram. Those contentions however, have 
not now been put forward in the appeal 
and itis admitted that for the purposes 
of the appeal, the findings of .the lower 
Courts that the partition was not proved 
and that there was legal necessity for ihe 
debts, must stand, The only posilion taken 
up was that in the suit against Baliram 
in which the decree was passed and which 
was a Small Cause Suit, Baliram was not 
sued as a managsr or as representing 
the joint family, and that the deeree 
against him was only a personal one. It 
was therefore, contended that the .decrea 
would only bind Balirem and that “the 
appellants, who are only nephews of Bali- 
ram wouldnot be bound, nor would 
their share in the property be liable.. 

It is unfortunate that this matter was not 
considered move fully by the lower Ap- 
pellate Court and the only reference to it 
that I can find in the 
following sentence ia para. 6: — 

“The fact that Baliram was not expressly sued 
as manager of the joint family is immaterial." -~ 


The generally accepted view seems to be 
that if a manager*of a joint family is 
sued in his. representative capacity, then, 
the other membersof the family who have 
not been joined us parties tothe suit will 
be liable for allthe debts in suit if they 
are shown to beincurred by the manager 
for the benefit of the family. On the other 
hand, if the manager is only sued in his 
personal capacity, the other members 
of the family cannot be held liable, even 
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though the debts were incurred for family 
purposes. For this view I have bean re- 
ferred to. Mulla’s Principles of Hindu Law 
at. p. 289, para. 252, of the seventh edition 
and to Mayne'’s Hindu Law, para. 350, 
at p. 447 of the ninth edition. This view 
has been clearly heldin Mela Mal v. Gori 
(1). Two cases of this Court, Shiam 
Kishore v. Seth Nanhelal (2) and . Kesheo 
v. Jawahir Kunwar (3) which were cited 
by the learned Counsel forthe respondents 
to the contrary, do not seem to me-to 
deal with this point directly. The learned 
Counsel for the respondents also cited’ ‘Sri- 
pat Singh Dugar v. Prodyot Kumar Tagore 
(1). The cases Shiam Kishorev. Seth Nan- 
helal (2) and Sripat singh Dugar v. Prodyot 
Kumar Tagore (4) can be distinguished: 
because in both these cases the’ person 
sued was the father and there is no 
doubt that’ the sons are liable for the anteced- 
ent debts -of their father, unless they are 
tainted with immorality. Even then, if 
the father is sucd inhis personal capacity 
and not as manager or asrepresenting the 
family, the sons would ke liable in ex- 
ecution proceedings according to their 
share of family property. In Kesheo v. 
Jawahir Kunwar (3) it appears to have 
been taken for grantedthat the manager 
was sued in his representative capacity 
andthe point now in issue was not decid- 
ed. I would quote the following passage, 
which occurs at pp. 26-and 27* of thas 
decision.— hore 
“The manager is sued in his representative capaci- 
ty and the decree must be regarded.not asa decree 
against the manager butasa decree against the 
family.” tS 
In Lal Chand v. Seogobind (5) it has 
no doubt been held that the karta or manager 
may represent the other members of the 
family,even though heis not described 
as such in the record but at any rate it 
must, I think, be shown that asa matter 
of fact, he was really sued as manager. 
This would appear from the passage cited 
at p. 791, of the decision from Hori 
Lal v.Munman Kunwar (6). In | the pre- 
sent cas?, however, I donot think that it can 
be held that Baliram. was -sued in his 
representative capacity. All that wehave 
(1) 65 Ind. Qas 485; 3 L 238; A 1 R 1922 Lah. 200, 
(H1ICPLRE 67, oe te 
- (3) 16 OPLR19, | 
(1) 49 Ind. Cas 252: 44 C 521; $2 MLJ 183: 15 A 
L.J 147; (1917) M WN 193; 210 WN 442; 65 CLJ 
220; 21 M L T 222;19 Bom LU R210: 44 LA 1P O., 
(5) 121 Ind, Oas. 330; 8 Pat. 783: AIR 19°9 Pat, 


741; Ind. Rul. (1980) Pat 106; 1L PL T 237, | 
(6) 15Ind, Cas 126; 34 A 549: RAT, J 819. 
a ook es om 
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on record isacopy of a plaintin a Small 
Cause suit against Baliram (Ex.D-9) and 
there is nothing in that plaint to show 
that Baliram was suedas manager. No 
doubt it might have been open to the 
Yespondents Ramdayal and Babulal to 
Show that the suit was against Baliram 
in his representative capacity by filing 
copies of the pleadings in the suit or the 
judgment but they have not done so, and 
as ihe case stands, I must find that Bali- 
Ram was not sued in his representative 
capacity as manager ofthe family and 
that the decree obtained against him is 
not binding against the appellants. Asa 
general proposition I would holdthat a 
decree against a manager of a joint family 
is binding on other members ofthe family 
who are not parties tothe suit in respect. 
of debts incurred by the manager if the 
manager is sued in his representative 


capacity asmanagerof the family, but- 


that there must be something on the 
record to show thathe is sned as manager 
and not merely in his personal capacity, 
and that a decree against the manager in 
his personal capacity willnot bind other 
members of the family, who are not parties 
to the suit evenin respect of debts incurred 
for family purposes. a 
. J, therefore, set aside the decree of the 
lower Appellate Court and instead pass 
a decree in favour of the plaintiffs for 
possession of their share in the property. 
Costs ofthe appeal in-both Courts will be 
boine bythe first two’‘respondents, who 
will also bear the costs of the suit. - 


en Appeal allowed. — 
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PRIVY COUNCIL 
Appeal from the Nagpur Judicial 
Commissioner’s Court 
January 26, 1934 
Lorp BLANEsBURGH, SIR Jonn WALLIS AND 
SIR LANCELOT SANDERSON. 
Tkakur BIRENDRANATH SINGH 
eN AND ANOTHER—APPELLANTS 
| VETSUS 
MIRTUNJAI SINGH AND otarrs— 
RESFONDENTS 
-Impartible  estate— Custom—Chandrapur-Fadam- 
pur zamindari in Bargarh tahsil, if an impar tille 
estate, 

Inthe Chandrapur Padampur zamindari in Bargarh 
Tahsil consisting of abcut 725 villages, with an estate 
of seven villages in Bargarh Tabsil, there is no custom 

hat it isimpartible The grant made by the zamin- 
dari grantis not of an impartible estate. 


.. Messre. L., DeGruyher, K.C., J. M. Parikh, 
and A. Majid, for the Appellant. 
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Messrs. A. M. Dunne, K. C., and Hyam, 
for the- Respondents.’ l 

Lord Blanesburgh.— This is an appeal 
from a decree of the Court of the Judi- 
cial Commissioner of the.Central Provinces, 
made on July 14, 1928, whereby a decree 
of the Additional Dis!rict Judge Of Bilas- 
pur, made cn March 19, 1926 was reversed. 
The question upon which the two Courts 
in India differed end which remains for 
determination upon the appeal is’ whether 
the Chandrapur-Padampur zamindari, con- 
sisting of about 225 villages, with an es- 
tate of seven villages in Bargarh Tehsil, 
is impartible, descending to a single heir, 
according tothe rule of primogeniture. It 
is the view of the appellants, who are the 
legal representatives of the plaintiff in. 
the suit, now deceased, that this question 
should be answered in the affirmative. If 
jt ke so answered, they would be entitled 
to make good their claim to the zamin- 
dari and estate in suit. The plaintiff in 
his plaint made an elternative claim to 
the properties in question. He set upa 
prescriptive title thereto of his father, 
kR. B. Harihar Singh, a former owner of 
the estate. This title he alleged devolved 
by inheritance upon R. B. Haribar Singh’s 
two sons, the plaintiff and defendant No. 1. 
This alternative claim, however, has not 
been pressed in any way by the appel- 
Jant’s Counsel before, the Board and it is 
unnecessary for their Lordships further to 
consider it. 

With regard to the main claim, name- 
ly, that the properties are impartible and 
descend to a single heir according to the 
rule of ‘primogeniture, it is both as to the 
zemindari and the seven villages support- 
ed by an alleged family custom to that 
effect.. So far as these villages are con- 
cerned no other case is made or suggested. 
With regard, however, to the zemandari it 
has beencontended that that property was 
in fact granted upon the terms that it 
was to be held by the grantee es an 1m- 
partible estate. l 

Now, with reference to the cusiom go- 
verning the claim to both properties, the 
learned District Judge held that it had 
been established. As to the zmindari, he 
was also of opinion that it must be taken 
to have been granted as an impartible- 
estate. He supported these conclusions in 
an elaborate and lengthy judgment. On 


-appeal therefrom by the present respond- 


ents, the Court of the Judicial Commis- 
sioner of the Central Provinces, after an 
examination of the judgment of the learn- 
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ed Judge, came to the conclusion that no 


evidence had been adduced sufficient to 


establish the custom thereby found to ex- 


ist. As tothe z-mindari grant—the zemin- 


dari being situate in Bengal—it appears 
to have been admitted im the Court of 


the Judicial Commissioner that there was | 


no evidence at all that the estate had been 
granted as an impartible estate. Before 
the Board however and without objection 
by the respondents, this case hes again 
been put fcrward by the appellants. 

But their Lordships do not in the result 
find it necessary to go in detail into either 
of the questions thus at issue. 
assistance of Counsel, they have considered 
the grounds upon which the learned Dis- 
trict Judge arrived at his ccnclusions and 
they agree with the Court of the Judicial 
Commissioner in the view that these con- 
clusions so far as the existence of the 


custom alleged is concerned cannot be 


supported. 
As to the terms of the zemindart grant 


—not in fact produced— they are of opinion’ 


that no case has been made for thecon- 
clusion of the learned Judge that the 
grant thereby made was one of an impar- 
tible estate.- 

Accordingly their Lordships will humbly 
advise His Majesty that this appeal be dis- 
missed, and with costs. 

Order accordingly. 


N, 
Solicitors for the Appellant :— Messrs: T. 


L. Wilson & Co. 
Solicitors for the Respondents : —Messrs 
Barrow Rogers & Nevill. ai 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal] No. 271 of 1931 
December 7, 1933 
Vivian Bost, A. J.C. . | 
SAWAT SINGHAI LAXMAN PRASAD 
AND ANOTOHER— PLAINTIFFS — APPELLANTS 
versus 
RAMDAS—DEFEN DaNTtT—RESPON DENT 


Hindu Liw—Alhenation—Morigage by manager of 
joint Hindu family—Minor member, if should be 
represented— Duty of lender—Hnquiry from particular 
creditors, if necessary—Amount found not for neces: 
sity only a small portion of total consideration— 
Mortgage, if can be upheld, 

Ina joint Hindu family where a mortgage is by the 
manager for the benefit of the family and for 
debts binding on it, 8 minor member's eeparate 
representation is necessary. If another adult 
member acts for him such action is superfluous Gharib 
Uuahv Khalak Singh (1), and Asaram v. Ratansingh 
(2), relied on. = 
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In thematter ofan alienation if the creditor can 
prove the existence cf nec2ssity-at the time of the 
alianation the question of enquiries becomes irrcle-. 
vant Tue matt2r becomes pertinent only when Lhe 
existence ofjthe binding debts cannot be astablished. 
And the criterioa then is whether the creditor made 
reasonabls enquiries and beliered in goo! faith that 
the money was required for necessary purposes. 

The mortgagee is not bound to prove eaquiries 
when he can establish the existence of binding debts 
at the time: of mortgage nor is he concerned with the 
actual application of the money advanced by him. 
Salamat Khan v. Bhagwat (3), reliéd on 

Where the amount advanced for purposes which’ 
the alienee knew didnot bind the direnani forms 
only a small portion of the total consideration and 
there is no doubtthat the mortgagee was justified 
in advaucing the rest, the mortgage must be upheld. 
Sri Krishen Dis v. Nathu Ram (5!,and Fulsingh v. 
Ganesh Prasad (6), followed. 


. 8. C. A. againsi a decree of the District: 
Judge, Saugor, in C. A. No. 73 of 1930, 
dated February 5, 1931, arising out of 
C. S. No. 269 of 1929, in the Court of the 
Sub-dudge, Second Class, Rehti, dated 
September 29, 1930. l 
Mr. D. N. Chowdhary, for the Appellants. 
Mr. 5. B. Gokhale, for the Respondent. < 
Judgment.—This is a suit for foreclo- 
sure of one-fourth of the property comprised 
in a mortgage dated June 2, 1916, on 
payment of one-fourth of the money due on 
it. -Itis accepted by both sides that this 
splitting up of the mortgage celt and 
security is justified in the peculiar circum- 
stances of this case. So the facts which led 
up to if need not be considered here. The 
only questions with whiéh we are now con- 
cerned relate to the necessify for the loan 
and the guardianship of the defendant Ram: 
dass. i 
The mortgage was by Bindraban and 
Chintaman and the cefendant Ramdass, 
who was then a minor and was represanted 
in the trangaclion by his uncle Chiniaman. 
It is admitted that the family had originally 
consisted of three brothers Bindraban, 
Chintaman and Parmanand, and of Ram: 
dass who was the son cf Parmanand. 
Parmanand diedin 1913. The mortgage was 
after hisdeath while hisson Ramdass was 
still a minor. Ramdass questions the trans- 
action on the ground that there was no 
necessily for the loan and that his uncles 
had no power to bind his: share in the 
family estate. He also contends that 
Chintaman. was not his guardian and so 
had no authority to represent him in the 
transaction. È 
: -Bo far as the question of guardianship is 
concerned the lower Appellate Court nas 
found that the family was joint and that 
Bindraban was its manager, It is- con. 
tended that the mortgage was by the 


7:2 
manager for the benefit of ihe family and 
for debts binding on it and so no question 
of Ramdass’s separate representation was 
necessary. Chintaman’s action in acting 
for him was superiluous. There can be 
no doubt about the soundness of this con- 

. tention. It has been decided by their Lord- 
ships of the Privy Council in Gharib Ullah 
v. Khalak Singh (1) and is also lhe view 
of this Court in Asaram v. Ratansingh (2). 
Sothe main question for consideration 1s 


whether Bindraban acted in his capacity as ` 


manager of the family when the mortgage 
was executed. The lower Appellate Court 
has given no finding on this point. lis 
decision is based on the finding given in 
para. 7 of its judgment that Chintaman was 
not the guardian of the defendant. From 
that the learned Judge deduces that the 
presumption of legal necessity is displaced. 
As I have already pointed out the question 
of guardianship is irrelevant when there is 
a joint Hindu family with a managing 
member. 

The next question on. which the lower Ap- 
pellate Court has erred is alsoa matter of law 
relaling tothe question of enquiries. ‘The 
learned Judge holds that certain enquiries 
were made and does not appear to ques- 
tion the good-faith of the mortgagees. He 
also holds that a number, of debts which 
were then in existence were binding on the 
family, but considers,that because the mort- 
gagee did not-enguire about them from 
these particular creditors therefore, they can- 
notrely on them now. .Thisis wrong. The 
alienee has the option of proving either that 
there was necessity in fact or that he made 
reasonable enquiries in good faith. .See 
Mulla’s Hindu Law, 7th Edition, p. 277. 
= The consideration for the mortgage con- 
sisted of two parts. The first was an item 
of Rs. 1,100 due forold debts. The second 
was an item of Rs. 3,899 paidin cash. So 
far as the first is concerned the original 
Court has analysed it in para. 14 of its 
judgment. It consisted of three items: 
Rs, 867-3-6 due on loans advanced to Parma- 
nand and Bindraban- jointly, Rs. 200, said 
to have been borrowed for the purchase of 
bullocks by Bindraban alone after Parma- 
nand's death, and an item of Rs. 100, also 
borrowed by Bindraban alone. The lower 
Appellate Court accepts the finding that 
both brothers were jointly responsible for 
the items which made up Rs. 8687-8-6. 
Therefore it bound the defendant, being an 

(1)25 A 407; 30I A 165; 5 Bom L R 478; 8 Sar, 
483,70 W N 681 (P. O). 

__ (2) 32 Ind, Cas, 242; 12 N L R 12, 
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antecedent debt of his father Parmanand. 


As regards the item of Rs. 100, there is no 
explanation for it and it has been rightly 
discarded by boih the lower Courts. So 
far asthe item of Rs. 200 is concerned ihe 
lower Appellate Court holds that the pre- 
sumption of legal necessity arising from 
execution by the adults is displaced be- 
cause Chintaman was not the guardian of 
the minor. I have already held that this 1s 
a wrong view of law. -But it also holds 
that there is no proof that this Rs. 200 was 
really borrowed for the purchase of bullocks. 
The mere fact of consent by the adult 
members of the family would consequently 
not be enough. For, 

“although such consent may be sufficient to supply 
any lacuna that may exist in the evidence of legal 
necessity, that fact alone cannct supply the evicence 


of legal necessity when there is no evidence of legal 
necessity on the record ”: 


Salamat Khan v. Bhagwat (3). ; 

Turning next to the item of Rs. 2,889, 
which was paid in cash, the lower Appel- 
late Court holds that the family was finan- 
cially embarrassed at the time. Ib finds 
that Hukumchand, Pannalal and Kanchhedi- 
lal had obtained a decree for Rs. 843-4-9 
on August 19, 1916, against Bindraban, 
Chintaman ənd the defendant Ramdass. 
The suit was for Rs. 721-1-0 and cozts and 
was pending on the date of the moitgage! 
(Ex. P-12), Tt also finds that a suit for 
Rs. 1,100 was then pending. ‘his suit 
was eventually decreed for Rs. 994-8-0 
against the same three persons (Ex. P-17), 
A third .suit then pending was for 
Rs. 638-14-0. It was eventually decreed in 
full together with costs, which brought the 
decretal amount up to Rs. 881-14-3. The 
decree was against Bindraban and the 
defendant Ramdass (Ex. P-19)}. There can, 
therefore, be no question about the exist- 
ence of necessity so far as these three items 
of Rs. 842-4-9; Rs. 991-8-0 and Rs. 881-14-3 
are concerned. Added together they 
amount to Rs. 2,719-11-0. The lower Appel- 
late Court has rejected them partly because 
the plaintiff did not enquire about the 
existence of these debts from the creditors 
concerned, and partly because the mort- 
gage money was not applied towards 
their satisfaction. Bolh positions are wrong. 
The mortgagee is pot bound to prove en- 
quiries when he can establish the exist- 
ence of binding debts at the time; nor is 
he concerned with the actual applicaticn of 
the money advanced by him. 

Apart from these items the plaintiffs 


(3) 131 Ind. Cas 603; 52 A 499; (1930) A L J 634; A 
IR 1930 All 379; Ind, Rul, (1931y All 426, - 
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Stated that theyhad made reasonable en- 
quiries in good faith about the existence 
of debts due to Gourishanker and Sheo- 
charan. So far as the latter is concerned 
the plaintiffs’ plea has been rejected because’ 
there is no evidence that anything at all 
was due to him. Thatis a pure finding of 
fact by which Iam bound. But as regards 
the former the lower Appellate Court holds 
that although Gourishanker had sued 
Bindraban, Chintaman and Ramdas for 
Rs. 1,473 10-6 the claim was eventually 
decreed against Bindraban alone and so 
was evidently for a purpose not binding 
on the minor. It then holds that the credi- 
tor is bound to establish that the debts for 
which the loan is advanced are for purposes 
binding on the minor before he can succeed. 
This ignores the foundation of the law 
relating to enquiries. If the creditor can 
prove the existence of necessity at the time 
“the question of enquiries becomes irrelevant. 
The matter becomes pertinent only when 
the existence of the binding debts cannot be 
established. And the criterion then is whe- 
ther the creditor made reasonable enquiries 
and believed in good faith that the money 
was required for necessary purposes, There 
is no finding on this point. I, therefore, 
proceed to decide the question myself under 
s. 103, of the Code ot Civil Procedure, 1908. 

Gourishankar is one of the persons spe- 
cially mentioned in the mortgage deed 
itself. Panchamla], who was one of 
the mortgagees, was the person who had 
attended to this transaction. He is dead 
and if is naturally difficult for his nephews, 
the present plaintiffs, to prove his action 
as satisfactorily as he could have done 
himself, epecially after a lapse of some 
14 years. But Lachmanprasad states 
as P. W. No. 1 that his uncle did make 
enquiries, and since the matter is mention- 
ed in the deed itself Isee no reason to dis- 
believe him. Moreover, presumptions are 
now permissible to fill in the details which 
have been obliterated by time: Venkata 
Reddiv. Rani Saheba of Wadhawan (4). 
This is allthe moreso when we know the 
family was heavily indebted at the time 
and that the adult members of it consented 
to the transaction; also Gourishanker’s 
bond purported to be on behalf of the 
whole family as Sunderlal (P. W. No. 7) tells 
us. In the circumstances I am satisfied that 
Panchamlal believed in good faith that 


_(4) 59 Ind, Cas. 533; 43 M 541; 38 M UJ 393: 111 
W 451; 18 A LJ 367: (1920) M W'N 315; 22 Bom. L 
aa 2UP LR (P.O) 77,47 LA §;28 ML T 457 
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Gourishanker's debt was binding on the 
family and that he made reasonable en- 
quiries. | ; 

The result then is that at the date of the 
mortgage the following debts were for 
necessity :— 

Rs. 867-3-6; Rs. 843-4-9; Rs. 994-8-03° 
Rs. 881-14-3, totalling Rs 3,586-14-6. And 
reasonable enquiries had been made as 
regards Rs. 1,473-10-6, which brings the 
indebtedness up to Rs. 5,180-9-0. 

The mortgage was for Rs, 4,999. Even 
if we assume the two items of Rs. 100 and 
Rs. 200 had been advanced for purposes 
which Panchamlal knew did not bind the 
defendant, it forms only a small portion of 
the total consideration and there can be no 
doubt that ihe mortgagee was justified: in 
advancing the rest. Consequently on the 
principle enunciated in Sri Krishen Das v. 
Nathu Ram (5), and followed by me in 
Ful Singh v. Ganesh Prasad (6), the mort- 
gage must be upheld. | 

It is contended on behalf of the defend- 
ant respondent that the item of Rs. 867-3-6, 
was barred by time at the date of the 
mortgage and so was not then a live debt. 
This wus not pleaded nor was the ques- 
tion raised in either of the lower Courts. 
It is not a pure question of law since it 
would necessitate an enquiry into questions 
of acknowledgment and the like. I decline 
to allow the plea at this stage. a 

The appeal is allowed. The decrees of the’ 
lower Appellate Court is set aside and that 
of the first Court restored. The defendant 
respondent wlll bear his own costs and pay 
those of the plaintiffs in this and the lower . 


Appellate Court. 
a Appeal allowed. 


N. ` a 

(5) 100 Ind. Cas. 130; 49 A149; 25A L J 80; AIR 
1927P. O. 37; (1927) M W N 83; 38 ML T 48; 40 W 
N 184:5 PL T 210; 31 C W N462;54 I A 79; 29 
Bom L R 825; 45 O LJ 338; 52 M L J 720 (P, 0). 

(6) 133 Ind. Gas 390; 14 N L J 8t; A I R1931 Nag.. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 56 of 1934 
February 1, 1934 
MUOKERJIL ano S, K, GHOSE, JJ. 
ABDUL MAJID BASUNTA AND OTHERS 

— SECOND Party—PETITIONERS 
: versus ' 
NRIPENDRA NATA MAZUMDAR— 
Wirst Parry - OPPOSITE PARTY ` 

Criminal Procedure Code (Act V of 1898), s. 144— 
Ex parte order under s l44—Kight of aggrisved party 
—Determ nation of question as regards limits within 
which order is to be operative—Necessity of—Order 


174 


directing public in general to absiain from aitend- 
ing a hat-~Propriety of — Magistrate acting for 
Sub-Divisional Magistrate —Sub-Divisional Magistrate 
returning from tour on day on which order ts passed 
—Order, if passed with jurisdiction, 

. Under the law an ex parte order under s. 144 of 
the Criminal Procedure Code may be made in cases 
of emergency orin cases where the circumstances do 
‘not admit of the serving in duetimeofa notice upon 
the person against whom the order is directed, But 
when such an order is made, under cl. 4 of s. 144,8 
party aggrieved might appear before the Magistrate 
who had made the order ex parteand ask him to 
rescind or alter the order and el. (5) of the section 
says that where such an application is received the 
Magistrate shall affordto the applicant an early 
opportunity of appearing before him whether in 
person or by Pleaderand showing cause against 
the order. [p 775, col. 2.) 

Although itis open to a Magistrate to make the 
order in such terms as holding a hat at or near a 
place in order thatit may not be possible for the 
party against whom suchan orderis madeto evade 
the terms of the order by removing the fat, the 
holding of which is sought to be prevented,toa 
short distance, yet at theeame time before a notice 
containing such terms is issued there must be a 
proper determination of the question as regards the 
limits within which the order is to be operative. 
{p 776,col 2) 

An order under s 144 of the Code in so far as 
it directs the public in general to abstain from 
attending the hat is not warranted by the terms of 
cl. (3) of r. l44 because such an order can 
only be’ against the public in general within the 
limitation imposed by that clause, namely, that it 
can be made against them only when frequenting 
or Visiting a particular place Ashutosh Roy v. 
Harish Chandra Cattopadhya (1), referred to. [p. 
776, col 2.) 

Where a Magistrate was dealing with the file of 
the Sub-Divisional Magistrate during the latters’ 
absence on tour, and the Sub-Divisional Magictrate 
returned from tour on the morning on which an 
order was passed but it was not known that the Sub- 
Divisional Magistrate would attend Court and he 
did not do so until late; 

Held, thatthe order of the Magistrate was not 
without jurisdiction. [p. 775, col. 1 } 

Messrs. Santosh Kumar Bose and Deba- 
brata Mukerji, for the Petitioners. 

Messrs. Girija Prasanna Sanyal, Sour- 
endra Mohon Ghosh, for the Opposite 
Paity. 

dudgment.—This Rule has been issued 
at the instance of five persons against 
whoman order under s. 144 of the Code of 
Criminal Procedure was made by the 
Deputy Magistrate of Jalpaiguri on Decem- 
ber 11, 1933. The order was made in con- 
nection with a hat which was established 
at Taluk Jamgram at distance of about a 
furlong from an old ana long established 
hat which was in existence at‘a place called 
Baura. The two hats began to sit on one 
and the same days, namely, Mondays and 
Thursdays. For the purposes of this case 
it 1s necessary to set out afew facts. The 
Police of Patgram, within whose jurisdiction 


the places aforesaid are situate, submitted 
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a report to the effect that there was n 
apprehension of the breach of the peace by 
reason of the hats: being situate in clos 
proximity to each other and though they 
were being held on one and the same days 
This report was placed before the Sub 
Divisional Magist:ate at the instance o 
the first party but the Sub-Divisiona 
Magistrate was not satished that upon suci 
report, challenged thongh it was by the 
first patty, he would be justifedin making 
an order under s. 144 ofthe Criminal Pro 
cedure Code against the second party. Or 
December 1, 1933, he made an order calling 
upon the first party to adduce evidence or 
December &, 1933, in order to show tha: 
there was really an apprehension of az 
immediate breachof the peace and he alsi 
made an order calling upon the seconc 
party, the petitioners in this Rule to appea) 
before him and represent their case, i 
they liked to do so. In the meantime the 
police appears io have served warning 
notices under s. 154 of the Indian Pena 
Code on both the parties. On Decembe: 
6, 1933, the Sub-Divisional Officer was 
away on tour and the Deputy Magistrate 
Mr. K. P. Ghose was in charge of the curren 
file of the Court of the Sub-Divisiona 
Magistrate, He was busy with some othe: 
case on that date and could not, therefore 
take up the present case till the next das 
i. e., December 9, 1983. On the date last: 
mentioned seven witnesses were examinec 
on behalf of the first party and were cross 
examined on behalf of the second party, the 
petitioners before us. On December 1l 
1933, Mr. K. P. Ghose on a consideration o: 
the materials that he had before him decidec 
to issue orders under s. 144 of the Code o; 
Criminal Procedure forbidding the seconc 
party as also the Public generally from 
holding the hat. It is this order unde 
s. 144 of the Criminal Procedure Code thai 
was issued by Mr. K. P. Ghese against the 
present Rule is directed. 

One of the grounds on which this Rule 
has been issued relates to the question o: 
juriediction of Mr. K. P. Ghcse to make the 
order aforesaid. The question of jurisdic 
tion arises in this way. On the date or 
which Mr. K. P. Ghose made the ordei 
the Sub-Divisional Magistrate appears tc 
have returned from his tour and wa: 
present at the head-quarters: and ihe con 
tention put forward on behalf of the peti 
tioners is to the effect that in such circum. 
stances Mr. K. P. Ghose who was only ir 
charge of the current files of the Court o; 
the Sub-Divisional Magistrate had nc 
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jurisdiction to deal with the case and pass 
final orders on it .This question has been 
considered by the Deputy Commissioner to 
whom an application was made by the 
petitioners subsequently under cl. 4ofs. 144 
of the Code of Criminal Procedure. The 
learned Deputy Commissioner has disposed 
of this question in the following words: 

‘It was further argued that the learned Deputy 
Magistrate who passed the order complained of had 
no jurisdiction todo so, Butin my opinion he 
had jurisdiction inssmuch as he was dealing with 
the file of the Sub-Divisiona] Magistrate during the 
latter's absence on tour. It is true that the Sub- 
Divisional Magistrate returned from tour the morg- 
ing on which the order was passed but it was not 
known that he would attend Gourt and he did not 
do so until late,” 


In the circumstances referred to by the 
learned Deputy Commissioner we think it 
was open to Mr K. P. Ghose to deal with 
the case as he has done. It isnot suggest- 
ed that Mr. K. P. Ghose is otherwise dis- 
qualified from making anorder unders. 144 
. of the Criminal Procedure Code. This 
ground, therefore, in our opinion, is not 
well-founded. 

The second groundon whichthe order 
complained of is assailed relates to a ques- 
tion of procedure and it arisesin this way. 
It has already been stated that by the order 
which the Sub-Divisional Magistrate has 
made, the first party had been called upon 
to adduce evidence and the second party, 
that isto say,¢the petitioners before us, 
were allowed to appear and represent their 
case if they wanted todoso. It appears 
that the learned Deputy Magistrate allowed 
the second party to cross-examine the 
witnesses examined on behalfof the first 
party. When the witnesses for the first 
party had been examined a petition ap- 
pears to have been put inon behalf of the 
second party in which it was prayed that 
a local investigation might be made and 
also that evidence might be taken and 
then the case disposed of. On this petition 
the learned Deputy Magistrate made an 
order in these words:-“The first party 
was asked to adduce evidence in support 
of their prayer for proceeding against the 
second party and that has been done. The 
second party was allowed to cross-examine 
the witnesses examined. This may be 
filed.” Apparently, by this petition the 
second party prayed that the case might 
not be disposed of on the evidence of the 
witnesses examined on behalf of the first 
party alone but that a local investigation 
might also be made and further that 
witnesses might be allowed to be examined 
on theirown behalf. Otherwise there is 
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no méaning inthe statement that isto be 
found in this petition and which is ; to the 
effect that evidence might be taken of the 
witnesses before the case was disposed of, 
The position, therefore, was thet this prayer 
of the petitioners being refused, the case 
was disposed of on such evidence only as 
the first party had adduced in the case, 
A complaint with regard to this matter 
also appears to have been made 
before the Deputy Commissioner when 
the second party moved him under 
el, (4) of s. 144, Criminal Procedure Ode, 
for setting aside the order, This will appear 
from ground No. 2 taken in the petition for 
revision filed in thisconnection. Under the 
law anex parte order under s. 144 of the 
Criminal Procedure Code may be made in 
cases of emergency or in cases where the 
circumstances do not admit of the serving 
indue time ofa notice upon the person 
against whom the order is directed [cl, (2) 
of s. 144 of the Criminal Procedure Code], 
But when such an order is made itis clear 
from the provision of cl. (4) of that section 
that a party aggrieved might appear before 
the Magistrate who had made the order 
ex parte and ask him to rescind or alter the 
order and cl. (5) of the section says that 
where such an application is received the 
Magistrate shall afford to the appli-. 
cant an early opportunity of appearing 
before him whether in person or by Pleader 
and showing cause against the order. If 
the order which wasmade by the learned 
Deputy Magistrate under s. 144 of the 
Criminal Procedure Code on December 11, 
1933, be regarded as an ex parte order made 
under the provision of cl. (2) of s. 144 of the 
Code, the petitioners undoubtedly had the 
right tohave an opportunity of appearing 
before the Magistrate and showing cause 
against the order and one of the ways in 
which they could have done so was by 
adducing evidence for the purpose of satisfy« 
ing the Magisirate that the order should 
be cancelled or rescinded. The petitioners 
also had the right, when the order is 
treated as one under s. 144, cl. (2) of the 
Code, to go before the Dishict Magistrate 
and to ask for asimilar opportunity. Ifthe 
order is to be treated under that sub-section 
the petitioners are entitled to have that 
opportunity but neither the trial Magistrate 
nor the learned Deputy Commissioner has 
given such an opportunity to the petitioners. 
The position, therefore, 18 that if the order 
isto be treated as one passed ex parte, 
the petitioners must now be given 
an opportunity to adduce evidence in order 
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to show cause against it andto have it 
rescinded or altered. But then the 


difficulty in allowing this order to remain: 


aBan ex parie order against the petitioners, 
with liberty to adduce evidence in order to 
have it rescinded or altered is that the order 
is not in accordance - with law for certain 
reascns which we shall presently give. 

The order as drawn up on December 11, 
1933, runs in these words:—: 

“I do hereby direct under s. 144, Criminal Procedure 
Code, the persons named in the margin in particular 
and the public generally from the date of the pro- 
mulgation of this order to abstain from holding or 
attending hat at or near Taluk Jamgram P.S. 
Patgram on Mondays and Thursdays and not to do 
any unlawful acts by seizing and restraining traders 
and threatening or committing violence to people so as 
to dissuade them from attending Baura hat and not 


to commit any breach cfthe peace or distrub the 
public tranquility.” 


This order is seb out in the notice that 
was issued and subsequently served on the 
petitioners. Itcannot be gainsaid that the 
terms of this notice must followihe terms 
of the order in pursuance of which the 
notice isissued. Ifone looks at the terms 
of that order one finds that what was 
stated there wassomething different. What 
was stated wasthis:— 

“Issue orders under s. 144 of the Codeof Oriminal 
Procedure forbidding the public generally and the 
persons named in the petition particularly to hold 


hatsat Jamgram Taluk west of Baura hat on Mondays 
and Thursdays ete,” 


“While it may be conceded that it is 
open toa Magistrate to make the order in 
such terms as.holding a hat ator near the 
Taluk Jamgram inorder that it may not 
be possible for the party against whom 
such an orderis made to evade the terms 
of the order by removing the hat, the holding 
of whichis sought to be prevented, to a 
short distance; at the same time itis 
perfectly clear that before a notice ccntain- 
ing such terms is issued there 
must be a proper determination of the 
question as regards the limits within which 
the order is to be cperative. So far asthe 
order of Mr. K. P. Ghose is made in 
pursuance of which the notice .was issued 
there was no question of restraining the 
petitioners from holding or attending the 
hatat any place beyond the limits of 
Jamgram Taluk. But the notice- that was 
issued, as has already been stated, was 
couched interms far wider than the terms 
of the order itself. Then again so far as 
the order means to operate as against the 
public generally it does not follow the terms 
of cl. (8) of s, 144 of the Code, as has been 
-pointed outin the case of Ashutosh Roy v, 
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Harish Chandra Chattopadhya (1). Such an 
order under s. 144 of the Code in so far as it 
directs the public in general to abstain from 
attending the hatis not warranted by the 
terms of cl. (3) of s. 144 of the Code because 
such an order can only be against the public 
in general within the limitation imposed by 
that clatse, namely, tbat it can be made 
against them only when frequenting or 
visiting a particular place. In that way- 
again the order is not one which is warranted 
by ihe provisions of the law. We are of 
opinion, therefore, that the order complained 
of in this case, even though it may. be 
treated as an ex parte order made agdinst 
the second party, cannot be allowed to stand 
for the reasons which we have already. 
given. The Rule, in our judgment, should 
be made absolute and we order accord- 
ingly. 

Theresult is that the order complained 
of is-set aside leaving it to the authorities to 
take pieventive action in future should 
such uction be necessary forthe mainten- 
ance of public peace. 

N Rule made absolute. 


(1) 86 Ind, Cas. 810; £9 O W N 411; A I R1925 
Cal. 625; 26 Cr.L J 874. 
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BHAGAT RAM alias BASDEV— 
DEFENDANT - APPELLANT 
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PARS RAM ANDANOTHER— PLAINTIFFS 


AND ANOTHER— DEFENDAaNT— RESPONDENTS ~ 

Limitation Act (IX of 1903), Sch. I, Art. 1°0— 
Suit for declaration that defendant ‘had no connec- 
tion with property of plaintiffs’ father—Focud 
practised by defendant—Cause of acticn fer suit, 
when arises—Da:e of knowledge of fraud—Subsequ- 
ent denial by defendant of plaintiffs’ claim to whole 
land—Whether determines cause of action. 

B the eldest son of P disappeared at the time of 
the earthquake of 1905 Some time before 1911, the 
defendant whose resemblance to the dead B attracted 
P's attention took Ps place in the family. P 
died in :911], and his land was recorded by muta- 
tion of revenue papers as the property of B (as the 
defendant was called) and the plaintiffs, The de- 
fendant was also appointed under the name of B 
to be lambardar in succession to P, In 1915, dis- 
sensions arose in the family and the plaintiffs 
prosecuted the defendant alleging that he had 
fraudulently led them to accept him astheir dead 
brother. He was acquitted and he left the village, 
In 1925, the plaintiffs instituted a suit for a dec- 
Jaration to the effect that the defendant was not B 
and had no connection with the property and 
family of P'and that the plaintiffs alone were. 
entitled to succeed to their father's properties : 
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Held, that Art. 120, Limitytion Act, applied aal 
the suit was barred being based onthe allegation 
of fraud practised in 1911. Even ifthe mutation of 
1911 and the appointment of himself as lambardar 
were the result of fraudulent representations by 
the defendant, the fraud admittedly became known 
to the plaintiffs in 1915, ‘and a suit based on this 
cause of action was certainly barred by limita- 
tion. 

Held, also, that on the evidence there was no 
justification to assume abandonment by the defend- 
‘ant soasto give rise to a cause of action ona later 
date when the plaintiffs’ claim to the whole land 
was denied by the defendant in his replies to the 
Revenue Officer's interrogatories Nn 

the 


S.C. A. from the decree of 
District Judge, Hoshiarpur, dated Octo- 
ber 8, 1928, reversing that of the Junior 
Subordinate Judge, Second Class, Hoshi- 
arpur, dated February 17, 1928. 

Mr. R. C. Soni for Mr. M. C. Mahajan, 

for the Appellant. , 

Mr. Achhru Ram, for the Respondent. 

Coldstream, J.— One Pandit Ram, a 
Brahmin of Thathal in Una Tahbsil of 
Hoshiarpur district, had three sons Bhagat 
Ram, Pars Ram and Jagat Rem. 

Bhagat Ram, the eldest who was a 
Pleader’s Munshi at Dharamsala disappear- 
ed at the time of the great earthquake 


in 1905. It was assumed that he had 
perished in the earthquake. 
Sometime before 1911 one Basdev, a 


Brahmin of Ghanyara in Kangra whose res- 
emblance tothe dead Bhagat Ram attract- 
ed Pandit Ram's affection, took Bhagat 
Ram’s place in the family. Pandit Ram died 
in September, 1911 and two months later 
his land was recorded by mutation of 
revenue papers as the property of Bhagat 
Ram (as Basdev had come to be called in 
the family), and Jagat Ram and Pars Ram 
as co-sharers. Basdev was also appointed 
under the name of Bhagat Ram to be 
lambardar in succession to Pandit Ram. 
Jagat Ram and Pars Ram had both at- 
tained majority at that time. 

For more than four years Basdev and the 
sons of Pandit Ram remained in undisturb- 
ed joint possession of so much of the family 
land as was not in possession of mort- 
gagees. Butin April, 1915, dissension ap- 
pears to have arisen and Jagat Ram and 
Pars Ram prosecuted Basdev under e. 419 
of the Indian Penal Code alleging that 
Basdev had fraudulently led them to ac- 
cept him as their dead brother. Basdev 
was acquitted of this charge and, so it is 
alleged, left the village. 


was being attested, the Patwari reported 
that Bhagat Ram (as Basdev was describ- 


ed in the records) had not been heard of for - 
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some months and proposed to strike his 
name off therevenue records. The Revenue 


Officer ordered interrogatories to besent 


to Basdev but to these no reply was re- 
ceived until towards the end of 1919 when 
ihe proposal was objected to. The Revenue - 
Officer accordingly rejected the proposal 

on May 28, 1920. 

On+October 29, 1929, Pars Ram and Jagat 
kam instituted a suit in the Court of the 
Junicr Subordinate Judge, Hoshiarpur, 
for a declaration to the effect that Basdev 
was not Bhagat Ram, the son of Pandit ` 
Ram, and had no connection with the pro- 
perty and family of Pandit Ram and that 
ihe plaintiffs alone were entitled to suc- 
ceed to their father’s property. It was 
alleged that Basdev had fraudulently pro- 
cured the entry of hisnamein the revenue 
record§. when mutation was effected in 
1911. 
` The suit was resisted by Basdev on the 
ground that he had not practised fraud but 
had been treated by Pandit Ram ag an 
adopted son, that the suit was barred by 
limitation and ,that the planitiffgs were 
estopped from questioning his claim to the 
property.. 

The Subordinate Judge found it not 
proved that defendant had acted fraudulent- 
ly.. Rejecting the plaintiffs’ contention that 
the suit was within time because institut- 
ed within six years of the Revénue 
Officers -order of May 28 1920 he 
held that the suit was barred by limitation 
as time began torun at the latest in 1915 
when, according to the ‘plaint, the alleged 


fraud: became known to the plaintiffs, 


On appeal by the plaintiffs the learned 
District Judge reversed this .decision on 
his finding that the suit had been instituted 
within six years of the date on which the 
plaintiffs’ claim to the whole land was 
denied bythe defendant in his replies to 
the Revenue Officer's interrogatories. 

Against this judgment the defendant 
has ‘appealed. BE 

It is cominon ground that the Article 
of the Limitation Act applicable ig 
120. 
After hearing Counsel on both sides T 
am of opinion that the appeal should be 
allowed. a a 

Anexamination of the plaint makes it 
very clear that the suit as instituted wag 


; - based on the allegation of -fraud which 
In December, 1916, when the jamabandi ` 


was practised in 1911. Even if the 
mutation of 1911 and the appointment -of 
himself: as lambardar were the result of 
fraudulent representations by the defendant, 
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the fraud admittedly became known to the 
plaintiffs in 1915 and a suit based on this 
cause of action was certainly barred by 
limitation. For the ‘respondents it is, 
however, contended by Mr. Achhru Ram 
that as ths plaintiffs had remained in 
undisturbed possession of the property 
since Basdev left the village after his 
prosecution the defendant's answer to their 
interrogatories gave them a fresh cause of 
action. 

This argument rests, however, on the 
“ assumption that the defendant not only left 
the village and took no interest in the 
property or the lambardar, but effectively 
abandoned his rights in the property so 
as to vest a title in the plaintiffs which 
he subsequently denied. There is no justi- 
fication for this assumption. Moreover, 
this was not the case put forward by 
the plaintiffs at the trial. Their case was 
that they had been deceived into allowing 
the defendant to take possession as pro- 
prietor (that is to say, into virtually 
gifting him a shure in the family pronerty) 
and were suing to have it declared that 
their action being induced by fraud had no 
legal effect. 

The suit wasin reality not based on any 
denial of the plaintiffs’ title by the defend- 
ant or any invasion of it other than thah 
which took place in 1911. This argument 
has, therefore, no force. 

I would accordingly accept the appeal 
with costs and setting aside the judg- 
ment of the lower Appellate Court 
‘yestore that of the trial Court dismissing 
the suit with costs. 

Bhide, J.—I agree. 

N. Appeal accepted. 
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Under s. 109 of the Code of Civil Procedure the 
High Court has no jurisdiction to reverse the findings 
of fact arrived at by the lower Appellate Court, 
however erroneous, unless they are vitiated by some 
error of law. This rule is equally applicable to 
cases in which the findings of the lower Appellate 
Court are based on inferences drawn from the docu- 
ments exhibited in evidence. Wali Mohammad v. 
Mohammad Bakhsh (1), applied. |p. 779, col. 1.] 

The plaintiff as the upper riparian proprietor 
claimed to havea prior right to a supply of water 
from a river. He alleged that his village S had 
been irrigated by a channel taking off from a 
sluice A, and another village T by a channel 
taking off from a sluice B lower down: that 
irrigation through sluice B having become 
impracticable, a sluice © had been constructed 
higher up the river; that the ‘sluice and 
channel had been constructed for the benefit of 
both villages and that village S had always enjoined 
prior rights of supply when the water in the channel 
was low. He alleged that an order made by the 
Oollector which’ prevented water flowing as usual 
into the S tank was illegal anda cause of damages 
and prayed fora declaration of his right to have a 
certain amount of water maintained as before for 
the supply of the S tank and fordamages. It was 
found by both the lower Courts that the plaintiff's 
S village had never had any sharein the waters of 
the old channel and that village T had acquired the 
exclusive right to the customary supply of water 
through the sluice O and the channel by long user: 

Held, that the sluice O being situated higher up the 
river than both the villages, this amounted to a 
finding that the ryots of T had acquired an easement 
against all the lower riparian proprietors; including 
the plaintiff, to draw off their customary supply of 
water through this sluice and channel, a right in 
no way depending ontheir position as riparian 
proprietors lower down the river; that the District 
Judge had found that the defendant had failed to 
prove that the Government had contracted with the 
plaintiff to give the S village a priority of supply 
and that far from being prejudiced by the 
project, the plaintiff's S village, obtained thereby 
a supply of river water for the S tank which it had 
been unable to obtain in the exercise ofthe plaintiff's 
riparian rights within the limits of the S village by 


"the sluice a and thechannel leading therefrom and 


that in arriving at these findings no error of law had 
been committed and the High Court had no juris 
diction to modify the decree of the District Judge 
under s. 100, Civil Procedure Code. 

Messrs. L. DeGruyther, K. C., 
Pringle, for the lst Appellant. 

Mes:rs. Upjohn, K. O., and Subba Row, for 
2nd, 3rd and 4th Appellants. 

‘Messrs. A. M. Dunne, K. C., and Nara- 
sumham, for the Respondents. 


Sir John Wallis.—This is an appeal from 
the concurrent judgments of a Bench of the 
Madras High Court modifying on second 
appeal, the decree of the lower Appellate 
Court which had dismissed the suit and 


and 


‘giving the plaintiff a decree forthe principal 


relief claimed in the plaint. The question 
13 mainly one of fact, and it is well settled 
that under s. 100 of the Code of Civil Pro- 
cedure the High Court has no jurisdiction to 

reverse the findings of fact arrived atby~ 
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-the lower Appellate Court, however erroneous, 
unless they are vitiated by some error of 
law. Subsequently to ihe date of the 
judgments under appeal, the Board has 
had occasion to emphasise the fact that this 
rule is equally applicable to cases, such as 
this,in which the findings of the lower 
Appellate Court are based on inferences 
drawn from the documents exhibited in 
evidence. This question is dealt with in 
the third and fourth propositions laid down 
in the judgment delivered by Sir Binod 
Mitterin Wali Mohammad v. Mohammad 
Baksh (1): 

(3) Where the question to be decided is one of fact, 
it does not involve anissue of law merely because 
documents which were nob instruments of title or 
otherwise the direct foundations of rights, but were 
really historical materials, have to be construed for the 
purpose of deciding the question: see Midnapur 
Zemindart Company v. Uma Charan Mandal (2). 

In the last cited case the question the Board had to 
decide was the date of the origin of an under-tenure, 
The first Appellate Court fixed the date from the 
contents of some documents, No oral evidence had 
been called in this case, 

(4) A second appeal would not lie because some 
portion of the evidence might be contained in a 
dozument or documents, and the first Appellate Oourt 
had made a mistake as toits meaning: see Nowbut 
Singh v. Chutter Dharee Singh (3). 

The first question, therefore, for their 
Lordships’ consideration is whether in the 
light of this ruling the High Court had any 
jurisdiction to reverse the judgment of the 
lower Appellate Court, 

The Rameswaram temple in the narrow 
straits between India and Ceylon, which is 
regarded by Hindus as one of their most 
important shrines, is the owner of a revenue- 
free Inam for the performance of certain 
services in the temple on the south bank of 
the Tambraparni River in the extreme 
south of the peninsula, known as the 
Sethukkuvoithan estate, and hereinafter 
referred to asthe S village; and the present 
suit was instituted by the temple trustees 
against the first defendant, the Secretary of 
State for India in Council, in respect of an or- 
der passed by Mr. Lionel Davidson, then Col- 
lector of Tinnevelly regulating the distribu- 
tion of water under the T’ambraparni pro- 
ject between the S. village and the ad joining 
village of Attur, which is situated lower 
down the river. ‘he Attur ryots were 
subsequently impleaded as supplemental 

(1) 122 Ind. Cas. 316: 57 IA 86 at p. 92; A LR 1930 
P O $1; (1930) A L J 232; Ind. Rul, (1930) P C 124; 
31 P LR145; 31 L W 321; £2 Bom LR 380; 510 LJ 
518; 11 L 19%: 59 M L J 53. 

(2) 74 Ind. Cas. 482; 29 O W N 1314; 21A L J 723; 
AIR1923 PO 187:4 P L T 627; 33M L T 29); 
(1923) M W N 832; 45 M L J €63; 25 Bom. L R 1287; 
40 0 L J 16 (P. CO.) 

(3) 19 W R 222, 
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defendants Nos. 2 to 21. Defendants 
Nos. 2, 4 and 8 have joined with the first 
defendant, the Secretary of State for India 
in Council, in preferring this appeal to His 
Majesty in Council and the other defend- 
ants have been cited as respondents. 

Prior to the introduction of the Tambra- 
parni project the lower portion of the river, 
which here flows from west to east, had 
been harnessed for irrigation by six anicuts 
or dams with channels tuking off above the 
anicuts; and on the south bank, below the 
last of these anicuts but higher up than the 
two suit villages, there had been a sluice 
C and a channel CG. known as the Attur 
channel, which after passing through some 
Government villages and the S village, 
discharged into the Attur tank. 

The Tambraparni project, which was 
first put forward in 1855 and taken up in 
1868, consisted in the construction of a 
seventh anicut at a place called Srivaikun- 
tam, 16 miles from the mouth of the 
river and three or four miles above the 
sluice C of the Attur channel, with north 
and south main channels taking off 
above the new anicut fand leading to the 
coast towns of Tuticorin and Tiruchendur, 
and branch channels taking off from these 
main channels. 

The present case is only concerned with 
the branch channel JK, which took off from 
the south main channel, crossed the old 
Attur channel by an aqueduct E, seven 
miles below the new anicut, and, after pass- 
ing through certain villages which it was 
intended to irrigate between the Attur 
channel and the river, discharged into the 
S village tank, in which a vent was con- 
structed to pass the water into the Attur 
channel for the supply ofthe Attur tank. 
This method of supplying the Attur tank 
was adopted because when the water in the 
river was low the new anicut diverted the 
supply which the Attur tank had till then 
received through the sluice C. This 
system remained in force from 1872, when 
the anicut was completed, until 1877, when, 
owing to complaints of the Attur ryots, 
one ofthe walls of the aqueduct E was 
lowered so as to allow water to drop into 
the Attur channel at this point. There 
were further changes in 1882, when a 
Government order was passed directing the 
destruction of the aqueduct E, the closing 
of the vent in theS tank, and the con- 
struction near the point E ofa sluice N 
for the supply of the channel discharging 
into the Sitankand a drop to pass water 
into the Attur channel. The result would 


780 


have been that all water not drawn off 
through the sluice N would have passed 
intothe Attur channel and supplied the 
Attur tank, < i 
Instead of a drop, what was constructed 
was a dam M which entirely cut off the 
Attur supply when the water was low until 
an opening wasmade inthedam a year 
later, In 1893 the Chief Engineer for 
-. Irrigation, in the course of an inspection 
tour, condemned this dam, which he said, 
had ‘been erroneously styled a drop, as 
-entirely disturbing the Attur regime, with 
the result that, in place of the sluice N and 
the dam M, shutters were constructed which 
enabled the supplies to the channels lead- 
ing to the S tank and tothe Attur channel 
tobe regulated. According to the finding 
of the District Judge, at first the shutters 
were so worked as to give the Attur ryots a 
supply of the low water, but after March, 
1901, the Attur shutters were kept closed 
“until there was ahead 2 feet 9 inches of 
water in the channel, with the result that 
the Attur supply oflow water was cut off, 
The Atiur ryots thereupon presented a 
petition to Mr. Buckley, then Collector of 
Tinnevelly, who directed that this system 
should cease and that, as the Attur old 
channel appeared to have taken off above 
the old S. village channel, the Attur ryots 
should begiven the preference when water 
was not sufficient for the standing crops 
under both tanks. On April 26, 1909, the 
Attur ryots presented afurther petition to 
Mr. Lionel Davidson, the then Collector, in 
which they complained that effect had not 
been given to Mr. Buckley's order and 
intimated that if the existing invasion of 
therights were allowed to continue, they 
would be obliged to seek redress in a Court 
oflaw. Mr. Davidson referred this peti- 
tion to the District Executive Engineer, an 
officer belonging to the Public Works 
Department, for early remarks, with the 
observation that the petitioners sole 
request was that Mr.'Buckley’s order should 
be duly enforced. This incident was closed 
some months later by an official letter from 
the Executive Engineer of the District on 
February 12,1910, submitting proposals 
which he considered would givethe Attur 
ryots a somewhat betters pply of low water 
than they had received through the opening 
in the dam M. This he considered would 
be only fair in view of their prior rights 
and the larger area they had under cultiva- 
tion. These proposals were accepted by Mr. 
Davidson, who passed the. following order 
of Apri] 21, 1910, which-thas given rise to 
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the present suitand isthe subject of this 
appeal:— a. 

“I have inquired into this question, hearing orally 
the arguments of Kuppa Avadhani on behalf of the 
Attur ryots and Minakshisundaram Pillai on behalf 
of Sethukkuvoithan ryots. It is not disputed that 
there was originally an open space of some 3 square 
feet in the dam existing before the present regulator 
was constructed, and the low water-supply admittedly 
flowed through that opening to Attur. The Attur 
ryots have’ without proper -authority for some eight 
or nine years past been’ denied that supply by an 
order of the Publie Works Sub-Divisional Officer. 
This order was repudiated by the late Executive 
Iagineer, Mr. Lutman, and Mr. Buckley as Collector 
definitely set it aside and recorded his opinion that 
the Attur ryots had preferential claims, In these 
circumstances I approve the Executive Engineer's 
proposal, whichis that when the depth of water 
above the sillofthe Attur regulator falls to a level 
of 2 feet’ 6 inches one of the present shutters shall be 
completely closed andthe other lowered to alevel 6 
laches above the still so as to leave an open vent-way of 
3 square feet (6 ft. by 6 inches).” af 

The case made in the plaint was that ag 
upper riparian proprietor the plaintiff had a 
prior right to asupply of water from the. 
river; that his village S had been irrigated 
by a channel taking off from a sluice A, 
and the Attur village by a channel taking 
o from a sluice B lower down; that the 
Attur irrigation through sluice B having: 
become impracticable, owing tothe deepen- 
ing of the river bed, a sluicaC had been 
constructed higher up the river; and a 
channel, C G, leading to the Attur tank,- 
that this sluice and channel had been 
constructed for the benefit of both villages, 
and that the S village had always enjoyed 
prior rights of supply when the water in 
the channel was low. After setting out 
the changes that had taken’- place undér 
the Tambraparni project, which have 
already been sufficiently described, the 
plaint alleged that the Collector’s order of 
April 21, 1910, which prevented water 
flowing asusualinto the S tank, was illegal, 
anda cause of damage to the plaintiff. 
The plaint accordingly prayed for a 
declaration of the plaintiffs right to have . 
a head of 2 #.9 in. of water maintained aa 
before for the supply ofthe S. tank and 
fordamages. There were also prayers for 
other reliefs which were either not pressed, 
or arose out of the plaintiff's claim to 
share in the waters of the Attur channel 
before the introduction of the project which 
was rejected by the District Judge, whose 
finding on this point-has not been disturbed 
by the High Court, . 
_ The case was tried before the Subordi- 
nate Judge of Tuticorin, who dismissed the 
suit, and his decree was affirmed on appeal 
by the District Judge of Tinnevelly, It 


=> 
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was found by both Courts, on a careful con- 
sideration of the available evidence, that 
ths plaintiff's S village had never had any 
share in the waters of the old Attur channel, 
and the: the Attur village had acquired 
the exclusive right to the customary supply 
of water through the sluice C and the cld 
Attur channel by long..“user, going back, 
the District Judge ” thought, for some 
200 years. ee 


The Attur sluice C, being situated higher 
up the river than both villages, this, in their 
Lordships’ opinion, amounted to a finding 
that the Attur ryols had acquired an ease- 
ment against all the lower riparian proprie- 
tors, including the plaintiff, to draw off 
their customary supply of water through 
this sluice and channel, a rightin no way 
depending on their position as riparian 
proprietors lower down the river. The 
District Judge also found that the defend- 
ant had failed to prove that the Govern- 
ment hdd contracted with the plaintiff to 
give the S village a‘priority of supply. 
These findings, in their Lordships’ cpinion, 
are sufficient to dispose of the case, as the 
plaintiff has failed to prove that he sustain- 
ed any damage by reason of Mr, Davidson's 
order, which was based cn the priority as 
tothe supply of low water in the river which 
the Attur ryots had enjoyed before the in- 
troduction of the Tambraparni  prcject 
interfered with their customary supply. 
Far from being prejudiced by the project, 
the plaintiff's S village, 
District Judge, on the evidence before him, 
obtained thereby a supply of river water 
for the S tank which it had been unable to 
obtain in the exercise of the plaintiff's 
riparian rights within the limits of the 9 
village by the sluice A and the channel 
leading therefrom. 


Unless the District Judge’s aforesaid 
findings were contrary to law within the 
meaning of s. 100 of the Civil Procedure 
Code, the High Court had no jurisdiction to 
modify his decree, and, after hearing this 
question fully argued for the respondent 


and considering the judgments of the lower’ 


_Appellate Court and the High Court in the 
light of the decision referred to at the 
beginning of the judgment, their Lordships 


are of opinion no such error of law has been” 


mace out. Their Lordships are, therefore, 
of opinion that the judgments and decree of 
ihe High Court must be set‘aside and the 
decree of the District Judge restored, and 
they will humbly advise His Majesty accord- 
ingly. The plaintiff-respondent will pay 
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the appellant's costs, both here and in the 
High Ccurt, but one set only... 

No . Decree set aside. 
_ Solicitor for the Ist Appellant :— Solicitor, 
India Office. 
- Solicitor for the 2nd to 4th Appellants: 
Messrs. Douglas Grant & Dold. 

Solicitors for the Respondents : — Messrs. 
fie oe Walson & Co, 
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_ OUDH CHIEF COURT 
First Civil Appeal No, 63 of 1932 
January 10, 1934 
NANAVOUTTY AND SMITH, JJ, 
Musammat NEKSI KUAR — 
PLAINTIFF—APPELLANT’ | 
versus l 
Musammat JWALA KUAR AND OTHERS 
_ — DEFENDANTS — RESPONDENTS 

Evidence Act (I of 1872), s. 103—Joint brothers. 
dying ina fire— Wilowof younger brother claiming 
to succeed to joint femily property—Presumplimn of 
younger having suriived—Whether arises—Burden of 
proof on plaintiff. ' i 

Where two brothers died in a fire and the widow 
of one of them c'nimed to succeed to the joint family 
property belonging to the brothers, on the ground 
that her husband being the younger of the two must 
be deemed to have survived the elder brother : 

Held, that there was no presumption cf survivorship 
oy of contemporaneous death aud that ths onus of 
proof of death of the plaintiff's husband after death 
of his brother lay on her, she being the person to whose 
litle that fact was essential. Lal Chund Marwari v 
Ramrup Gir (4), followed. l l 

[Case law discussed] __ 

F. OA. against the decree of the Ad- 
ditional Subordinate Judge, sitapur, dated 
July 2, 1932. 

Messrs. P. L, Bannerji, and Akhtar 
Husain, for the Appellant. l 

Messrs. A. P. Sen, Rambharose Lal, Suraj 
Shahar, Bhagwati Prasad Srivastava, Bhag- 
wati Nath, and P. L. Varma, for the 
Respondents. 


Nanavutiy, J.—This is anappeal filed 
by Musammat Neksi Kuar, plaintiff; against 
the judgment and decree of the Court of 
the Additional Subordinate Judge of 
Sitapur dismissing her suit. The plaintiff 
Musammat Neksi Kuar, has brought this suit 
for possession. over certain movable and 
immovable property set forth in the lists 
attached to her plaint on the allegations 
that she is the widow of Kunwar Hakim 
Singh, that her husband and his brother 
Kunwar Bachu Singh constituted a joint 
Hindu family governed by the Aitakshara, 
that on the afternoon:of April 28, 1930, a 
fire broke out in the residential house of 
the family of Bachu Singh and Hakim 


t 
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Singh in village Dalupur, tahsil Cha- 
bramau, In the District of Farrukhabad, 
while the ‘plaintiff was at her father's 
house, that in this conflagration the two 
brothers and their childten and others 
perished but that Hakim Singh, the husband 
of the plaintiff, died after his brother 
Bachu Singh, and that the plaintiff thus be- 
came the sole owner of the assets of her hus- 
band Hakim Singh. Itisasthe widow of 
Hakim Singh to whom she alleges that 
joint family property descended by survi- 
Vorship that the plaintiff has brought the 
present suit, 

_ The defendants raised several pleas but 
lt was agreed in the trial Court between 


the parties and their Counsel that 
the first issue, namely “Did Hakim 
Singh survive Bachu Singh?” should 
be decided as a preliminary issue 


and that if the plaintiff failed to secure a 
finding on this issue in her favour then 
her whole suit was to stand dismissed. 
The learned Subordinate Judge acceded to 
this wish of ihe parties as it meant curtail- 
ment of their expenses and also saved 
much valuable time of the Court, 

Hight witnesses were examined by the 
plaintiff on this first issue and four were 
examined on behalf of the defendants. The 
learned Subordinate Judge found that 
both the brothers Bachu Singh-and Hakim 
Singh died of suffocation inthe same room 
to the south of their house, no one knowing 
as to who died first. He held accordingly 
that the plaintiff-had failed to prove that 
Hakim Singh survived Bachu Singh and he 
accordingiy dismissed the plaintiff's suit; 
Dissatisfied with the judgment and decree 
of the lower Court the plaintiff has filed 
the present appeal. 
= The principal point for determination 
in this appeal is whether Hakim Singh, 
the husband of the plaintiff, survived his 
brother Bachu Singh even fora very short 
time soas to enable his widow Musammat 
Neksi Kuar to assect that under the 
Mitakshara the entire joint family property 
devolved upon him by survivorship and 
thus justified the plaintiff, as the heir of 
her husband in claiming that property for 
her lifetime. L will first proceed to exa- 
mine the oral evidence adduced by the 
plaintiff to prove her contention that Ha- 
kim Singh survived his brother Bachu 
Singh. [After discussing the evidence 
the. learned Judge. proceeded.] The 
plaintiff herself has given evidence on 
commission ‘but as she was not an eye- 
witness of the occurrrence her evidence 
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cannot help the Court in deciding the sole 
issue for determination in this appeal. 
This is all the evidence adduced on be- 
half of the plaintiff and it is impossible 
to say upon this evidence with any degree 
of certainty whether Hakim Singh survived 
Bachu Sipgh or not. The evidence Jeaves 
this question quite undetermined and I 
agree with the learned Subordinate Judge 
in holding that nobody knows which of the 
two brothers died first or whether they died 
simultaneously. ( 
The learned Counsel for the plaintifi- 
appellant realising the weakness of the 
evidence produced on behalf of-his client 
has argued with great eloquence that the 


‘plaintiff is the sole represantative of her 


husband’s family and that prima facie title 
tothe property in dispute rests with the 
widow, and that if the Court is unable to 

find which of the two brothers died first, < 
then the legal conclusion would be that 
both the brothers died simultaneously. In 
support of his contention, he has cited a 
passage from Amir Ali's Law of Evidence, 
sth Ed. pp. 787 and 788, which runs 


as follows: — 

“Connected with ths subject of continuance of 
life is the question of the presumption of survivor- 
ship in common disaster. Allusion is here mado: 
to those cases where several persons generally 
of the same family have perished by a common 
calamity, such as shipwreck, earthquake, confla- 
gration, railway accident or battle, and where the 
priority in point of the time cf death of ‘one 
over the rest exercises an influence on the . 
rights of third parties. The Civil law recognised 
certain arbitrary rules or presumptions for deter- 
mining the relative times of death of two or more 
persous who perished in the same catastrophe, 
These rules were based o2 the age, sex, or state of 
health of the parties. So a child under the age of 
puberty was presumed to have died before its 
parent, but if above that age the rule was reversed, 
These fixed presumptions, however, never prevailed 
in the Common Law, and the Courts rejecting this 
conjectural mode of ascertaining the truth have 
laid down the rule that the ‘case must be deter- 
mined upon its own peculiar facts and circumstances 
whenever the evidence is sulflicient to support a 
finding of survivorship, but in the absence of any such 
evidencs ths question of such survivorship is re- 
garded as unascertainable, and in such cases, the 
question is determined as if the death of all occur- 
red at the same moment,” ated 

The learned Counsel for the plaintiff. 
appellant has also cited a ruling of the 
Bombay High Court reported in Yeknath 
Narayan v. Laxmibar (1), where the 
learned Chief Justice of the Bombay High 
Court, Sir Norman Macleod, observed as 


follows :— ; 
“Therefore when the evidence on the question who 
died first is so evenly balanced, 1 think we arə 


(00.77 Ind. Cas. 117; 47 B 37; 24 Bom, L R 838; 
AIR 1822 Bom, 347, 
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entitled to gay that the probabilities are in favour of * as follows :— je 


the younger man surviving the elder.” 


The learned Counsel. for the appellant 
alsorelies on `a ruling of the Calcutta High 
Court reported in Gopal Chandra 


Cas. 814 (2), in which it was held that 
“the ordinary presumption _iùhuman nature is that 
the elderjman died first” . 


Upon the strength of thesetwo rulings the 
learned Counsel for the plaintiff-appellant 
has asked this Court to hold that, as Bachu 
Singh was admittedly older than Hakim 
Singh, the presumption should be made 
that Hakim Singh strvived Bachu Singh. 


Reliance .has also been placed by” the , 


learned Counsel for the appellant upon ` established a perfect equipoise, he could not have 


s. 184 of the English Law of Property Act, 


1925, Ch. 20, 15 Geo. V, (L. R.- Stat. 1925,. 


_ Vol. I, p. 700), by which it has been enacted 
that,: - 
“in all cases where, after the commencement of 
- this Act, two or more persons have died in circum- 
‘stances rendering it uncertain which of them surviv- 
,ed the other or others, such deaths shall, for all 
purposes affecting the title to property, be presumed 
to have ‘occurred in order of seniority, and 
accordingly the younger shall be deemed to have 
survived the elder.” 

Learned Counsel for the appellant has 
‘also referred to the presumptions of law 
laid down in such matters in the Code 
Napoleon, and has asked this Court to hold 
in the present case that if the evidence 
on the record establishes a perfect equipoise 
as to which brother survived the other, then 
the presumption in law should be that the 
younger survived the elder and that there- 
fore Hakim Singh, the husband of the 
plaintiff, should be held to have survived 
his brother Bachu Singh. 

Onthe other hand Mr. Sen, the learned 
‘Counsel for the respondents has invited the 
attention of the Court to Halsbury’s Laws 
of England, Vol. 13, p. 503, where the fol- 
lowing passage occurs :— 

“Where several persons perish in “the same dis- 
aster, there is, inthe absence of evidence on the 
poiat, no presumption as to the order in which they 
died or that they died at the same time. The onus 
probandi lies on the party who asserts survival, or 
concurrent decease, 01 pre-decease, | 

Where legalrigkts: dependent on the fact, or date 
of the death of a person have to be adjudicated, and 
such fact or.date cannot be determined on evidence 
or presumption, and the question cannot be solved 
by the incidents of the burden of proof, the Court 
will make the best orderthat it can in the circum- 
* stances,” . « 14 « 

The leading English case on this subject 
is Wing v. Angrave(3) where the Lord Chan- 
cellor, Lord Campbell, delivered himself 


(2) 18 Ind. Oas. 814, l 
(3) (1860) 11 R 397 at p402; 8 H L O 183; 30 L 
J Ob. 65; 125 R R 99, i 
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“Reference was made tothe Code. Napoleon; sbut 
according to our jurisprudence, where the question 
arises, which of two individudls,‘who perished by 
thé same calamity,’ survives, there is no inference 
of law from-age or sx, and the question is to be 
decided’ “upon: the circumstances proved in each 
particulay/:ase. In the present case, if the question 
had been tried by a Judge governed by the Code 
Napoleon, he must have treated it at first as a 
question of fact, tobe decided by the circumstance 
in evidenca, for the incidents of the shipwreck are 


‘ detailed by an eye-witness, who saw both the hus- , 


band and wife carried off by the fatal wave in which 
they perished. According to the Code Napoleon, 
‘la presumption de survive est determinee car les 
circumstances due fait, et a leur defaut, per la force 
de l'age ou de sexe.’ Therefore, tìll the Judge had 
come to the conclusion that the circumstances proved 


resorted to the presumption of law, which, in the 
absence of satisfactory evidence, he is. bound to 
respect, But with us such a question is',always- from 
first to last a pure question of fact, the - onus 
probandi lying on the party who asserts the afirma- 


tive. ” Y fe ot v 


Again Taylor in bis well-known:.treaties 
on the Law of Evidence as -administered 7: 
in England and Ireland, Vol.. I, p. 194,: 
para. 203, lays down the law on this subject: 


as follows :— 

In cases of this nature the Law of England 
recognises no presumption, either of survivorship,-or 
of contemporaneous death; but, in the total absence 
of all evidence respecting the particular circumstanc- 
es of the calamity the matter will be treated as one 
incapable of being determined.” 

In Lal Chand Marwari v.Ramrup Gir (4), 
their Lordships of the Privy Council deal- 
ing with s. 108 ofthe Indian Evidence Act 
of 1872 held that when the Court had to 
determine the date of death of a person who 
had not been heard of for a pericd of more 
than seven years there was no presumption 
that he died at the end of the first seven 
years or at any particular date and they 
made the following observation :— 

“There is no doubt” said the Court of Queen's 
Bench in Doe v. Nepean (5), that the lessor of the 
plaintiff must recover by the strength of his own title 
and inorder to do so must prove that hehad a right 
to enter onthe lands rought to be recovered within 
twenty years before ejection brought.’ To allof 
which may be added the comment by Giffard, L. J. on 
Doe v. Nepean (5), that the onus of proving death of 
any person atany particular period must rest with 
the person to whose title that fact isessential; In re 
Phene’s Trusts (8) ie 
This dictum of their Lordships of the 
Privy Council effectually disposes ‘of the 
contention urged on behalf of the plaintiff- 


(4) 93 Ind. Cas: $80; 53 I A 24;24 ALJ105;A IR 
1926 P C 9; (1926)M W N 203; 7P L TRE3; 43 0L 
J 249; 50 M L J 289; 3 O W N 335; 5 Pat. 
312; a WN 12]; 28 Bom. L R857;42 £L R159 
PO. 
| 5) (1833) 5 B & Ad. £6 at p %4; 2N&M 210;8 
L Jins) K B50; 39R R411; 110 E R724 

(6) (1870) 5 Ch. 139 at pr. 15), 152; 39 L J Ch, 316; 
2 LT111;18 W R03. 
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“present case “lay “upon”, the defendants to Criminal Revision Application’ No. 8 of 1934 


show that “they had a Petter title thanthe > february 19, 1934. z 
plaintiff who’ as (He widow of. Hakim’ Singh, 7 a. NANAVOTTY, dJ. Ei. 
`~ -représénted. ‘the family of, Hakim Singh ‘and = - KALI CHARAN— APPLICANT 
- >- Bachu Singh.. ' versus 
«Again in Achal” Wan v. Udai Tii tab-- E MPEROR— COMPLAINANT — OpPosITE 
Addiya Dat Singh (7), their Lordships of the 5 : Party 
Privy, Council observed s follows: a Penal Code (Act XLV of 1850), s 135 Criminal 


. “Both-Ooists appear to have fuiled with reference Procedure Code (Act V of 1893), ss. 195, © 517— Pro- 
to the principle that a plaintiff seeking’ to. recover, ;secution under s. 1‘5.-Sanclion as required by s 195, 
$7 possession of an estate against a person who is ine Criminal Procedure Code—Necessity of—>-Omiesion, 
possession must recover upon the strengthafhis own tf cured—Ezcise cale—Bona fide” bidder—Default 
title, and’ not upon the weakness of hisadversary’s to pay. difference between his bid and bid on re-sale. 
title. ° This is a principle of law, and a very essential of shop--Remedy—Cwvil suit—Criminal prosecution, 
“principle to be acted upon.........In short, the tf proper—Ivacise Manual, e, 110, Vol. I, p. GF, 
Judicial Commissioner comes to the conclusion that, -At an auction sale held by the Excise Officer the 
inasmuch as the defendant isshown to have no titla -highiest bid in re3p2%5 of tha licanse-fee for liquor 
according to his ruling, therefore he has no right to was made by the accused. He made- default in 
say that ‘the plaintiff isnot entitled to succeed. He respect of the earnest money which he had to 
entirely reverses the rule on which actions to recover deposit shortly after his bid was accepted and a 
possession” are founded; namely, that he who seeks notice was issued to him to show cause why he 
to turn-another out of possession must first prove that: should not be presecuted for having made default. 
“ha lias-a bebtter title. * His judgment i is consequently On his failure to deposit the diference between, his . 
‘erroneous, ind ought, to be- reversed,” bid andthe amount secured when the shop was re” 
oo The “ru le laid down in the Englisa Law cold, he was prcsecuted and convicted’ of an . 


offence under s. 135, Penal Code: . e toa abs 
“of:Property Act of 1925 is an artificial rule Held. (1) that ns aio complaint was made by the | 
Of Statute’ Law and is not a rule of evidence; District Magistrate or the Excise Oificer within 
‘and as there is no similar law enacted in the meaning of s, 195 of the Codes of Criminal 
India the general. rule of evidence that Procedure, the conviction of the accused. lor, an: 


offence under s. 185, nona Code; could not bə legally 
-prevails in England as well as in India Sustained: i a 


must be given effect to, [Case law discussed.] oe 
The plaintiff is not a member of the (2) that the absence ofa complaint as-required 
‘joint Hindu family to which her husband Py s. 195, Criminal Procedure Code was fatal to 


the prosecution and that if was nota mere irregu- 
Hakim Singh and his bfOther, | belonged. larity which could be cured by s. 537, Criminal 


She isnot a repr esentaliye c ‘of Her: bushand S Procedure Code: 
family as contended efor: “by: her” learned (3, that the ac2used, who had been doing busi- 
Counsel. Nhe has claiméd. andscan only ness of a country liquor vendor for some years, was 


>i Fan a bona fide bidder at the auction sale and if he 
claim as the heir of her husbartd, any was unable to dapos3it the earnest money which he 


proper by which may have devolved upon was legally bound to do after hia bid was accepted, 
him before his death. Shé sad failed to his inability was due to circumstances over which 
@sbablish that hes husband “survived his he really had mo control, and that under e. 170, 


Excise Manual, Vol..1, p. 63 the = only legal 
brother Bachu Singh, That being the case method of rec»vering a loss acerningon re sle was 


it follows logically ‘that her suit must fail. by a civil suit against the defaulter,and consequ- 
For the reasons given above I hold that ently his subsequent failuro to deposit the earnest 
this appeal must fail and would ‘dismiss money due from him could not be made a penal 
‘it with costs. - offence punishable under s. 183 of the Penal Code. 
Smith, J.—I have read the judgment Cr. R. A. for revision of the order of 
of my learned brother, Nanavutty, J., and the Sessions Judge, Lucknow, dated No- 
I do not think that there is anything that vember 27, 1933. 
I can usefully add. Iagree with him that Mr. P. N. Chaudhri, for Mr. H. Husin, 
‘this appeal should be dismissed with costs, for the Applicant. 
By the Court. —- The result is that this Mr. H. K. Ghose, Assistant Government 
appeal fails and is dismissed with costs. Advocate, for the Crown. 


Ne, Appeal dismissed. Judgment.—Thisis an application for 


1 BA. ae -revision of the appellate order of the learned 
Da 972 (P O a Baka a hte ‘Sessions Judge of Lucknow confirming the 
; conviction and sentence passed upon thè 
applicant Kali Charan for an offence under 
s. 185, of the Indian Penal Code. 
The facts out of which this application 
we a - for revision arises are briefly as follows :— 
= There was an auction saleh held on March 17, 


s rae a 
F 
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1933, by the Excise Officer of Lucxnow 
and the highest bidin respect of the license 
` fee for the country liquor shop in Victoria- 
ganj was made by the applicant Kali 
Charan who offered Rs. 9,000. He however 
made default in respect of the earnest 
money which he had to deposit shortly after 
his bid was accepted. A notice was issued 
to him on April 9, 1933, to show cause why 
he should not be prosecuted for having 
made default. He submitted his explan- 
ation on April 18, 1933 and a second ex: 
. planation on April 28, 1933. On June 14, 
Ja fresh notice was issued to him informing 
him that if he paid a sum of Rs. 900, being 
the difference between his bid of Rs. 9,090 
and the highest bid amounting to Rs. 8.103 
which had been secured when the shop 
was resoid on March 31, 1933, then pro- 


ceedings under s8, 185 of the Indian Penal - 


Code, would be dropped against, him; 
otherwise he would be prosecuted. Kali 
Charan failed to deposit the sum of Rs. 900 
and so he was prosecuted in the Court of 
Syed Muhammad Zakir, a Magistrate of 
the First Class of Lucknow and was con- 
victed of an offence under s.185, Indian 
Penal Code and directed to pay a line of 
Rs, 51 or in default to undergo rigoruus 
imprisonment for one week. An application 
in revision was filed before the learned 
Sessions Judge of Lucknow against (the 
order of the Magistrate but this application 
was dismissed on November 27, 1933. 
Kali Charan has now come up in revision 
before this Court. 

The first point of law taken in the appli- 
cation for revision before imme is that as no 
complaint was made by the District Magis- 
trate or the Excise Officer within the mean- 
ing of s. 195 of the Code of Criminal Pro- 
cedure, so the conviction of the applicant 
for an offence under s. 185, Indian Penal 
Code, cannot be legally sustained. Clause I 
sub-s. (1)of s. 195 of theCode of Criminal 
Procedure runs as follows :— 

“No Court shall take ccgnigance of any cfferce 
punishable under ss, 172 to iR9 of the Indian Penal 
Code, except on the complaint in writing of the 


public servant concerned or of some other public 
servant to whom he is subordinate ” 


In the present case the District Magis- 
trate’s order dated August 3, 1932, direct- 
ing the prosecution of Kali Charan runs 
as follows :— 

“Prosecution under s 185, Indian Penal Code, is 
eanctioned. Case to Syed Mohammad Zakir.” 


Now this order of the District Magistrate 
cannot by any stretch of language be 
deemed to be a complaint within the 
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meaning of the term as de 
of the Code of Criminal Pre 
plaint” hag bean defined 
Code o° Criminal Procedure ¢ 
“Complaint means the allegatiot 
in writing toa Magistrate, witha v 
action under this Oode, that some 
known or unknown has committe 
it does not include the report of a Pv. 


The learned Sessions Jud 
that if the District Magistrat 
August 3, 1933, be read witl 
of the Excise Officer, dated J 
and the report of the Excis 
dated June 6,1933, then that | 
District Magistrate can be reas 
to be a “complaint” within the 
s. 190 (1) (a) of the Code of Or 
cedure and that the irregula 
form of this complaint is such a 
under s. 537 of the Code. I re 
unable to accept this reasoning. 
of the ruling cited by the learner 
Judge, namely Abdul Rahman v 
(1), are entirely different from t. 
the present case. In fact in 
relied upon by the learned Sess 
it was held by two learned Ju 
Allahabad High Court that t] 
the District Magistrate mere] 
sanction for the prosecution of b, 
did not amount to a complaint 
meaning of s. 195 of the Coda 


The learned Assistant Goverment “A 
cate on behalf of the Crown has strenuously 
argued that the absence of a complaint by 
Lhe District Magistrate of Lucknow or by 
the lixcise Officer or Excise Inspector of 
Lucknow against the accused Kali Charan 
only amounts to an irregularity which can 
be cured bys 537 of the Code of Criminal 
Procedure. There is, however, no force in 
in this contention. It is to be noted that 
clause (b) of the old unamended s. 537 of 
the Code of Criminal Procedure was omit- 
ted by s. 148 of Act XVIII of 1923. 
Clause (b) of the unamended s. 537 of the 
Code laid down that no finding, sentence 
or order passed by a Court of competent 
jurisdiction shall be reversed or altered 
on account ofthe want ofor any irregu- 
larity in any sanclion required bys. 195 
orany irregularity in procedure taken 
under s, 476 of the Code of Criminal Pro- 
cedure. The omission ofcl. (b) of s. 537 of 
the Cole clearly shows that the absence of 
any complaint as required by s. 195 of 


(1) 140 Ind. Cas 181; AI R 1932 All, 199: (1939) 
A L J 155; (:932: Or, Oas, 106; Ind. Rul, (1932) All, 
633; 33 Cr, L J 918, 
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36 fatal to any prosecution 

; such ccmplaint. 
wh v. Emperor (2) it was 
kned Judge ofthe Allahabad 
hat no Court could take 
= an offence of perjury except 
Int of a public servant and 
nt should be produced in 
ie date of the prosecution. In 
Jearned Judge made the 

servation :— 

mentioning that under the unmended 
-ode of Oriminal Procedura want of 
any irregularity in the matter of the 
roceeding under g. 476 of the Criminal 
e, didnot stand in the way of a 
i Was otherwise sound. This pro- 
,ontained incl. (b) of a. 537 before 
‘led. This clause does not any longer 
ein the new section. The inference 


of aregular complaint or order of a 
6 fatal to a prosecution “ 


ü Ram Samejv. Emperor (3) it 

>F the late Mr, Justice Raza that 

© of sanction or of complaint 

5 of the Code of Criminal Pro- 

lated the whole proceedings and 

‘was not cured bys. 537 of the 

minal Procedure which applied 

f procedure and not to substan- 

: Of law andthat where a trial 

‘jontrary to làw it was no trial 

=. auurtbat disobedience of an express 

vision ofjlawas to the mode of that 

cria} wag not an ‘irregularity which covld 

be cured “by.s, 537 of the Code of Criminal 

Procedure and that the absence of a com- 

plaint madethe whole proceedings in the 
sriminal trial void ab initio. 

Again inJanki Prasad v. Emperor (4) 
it was held by Mr. Justice Daniels that 
since ite amendment of the Code of 
Criminal Procedure by Act XVIII of 1923 
if a Court entertained a case covered by 
by s. 195. of the Code of Criminal Procedure 
without such a complaint asthe law requir- 
. ed, then the procedure would be void. “The 
veasoning of the learned Judge in the case 
is summed up as follows:— 

“Before the recent amendment of the Criminal Pro- 
cedure Code a sanction and nota complaint would 
have been required, and the law as it then stood laid 
down that the abeence ofa sanction would not 
invalidate the proceedings. This portion of s. 537 
has now been omitted and it 
sincs the amendment ifa Court entertains a case 


covered by s. 145 of the Code of Criminal Procedure 
without such a complaint as the law requires, its 


proceedings are void. The case would appear to - 


(2) &6 Ind. Cas. 287; 23 ALJ 33; LR 6A7O 
Cr. 26 Or, LJ 751: A TR 1925 AH 306, 

(3) 96 Ind. Gas. 521; AIR (926 Oudh 485;3 O 
W N #614; 27 Cr L J989; 1 Luck ‘593. 

(4) 98 Ind, Cas, 2185 AI R 19:6 All 100; L R7 
A 83 Or; 27 Or, L J 901, ST : * 


appearsto me that 
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come under s, 530 (p). The Court is not empowered 
totry the offender except upon a complaint made by 
the proper authority.” : i f 

Similarly in Ram Samaj v. Emperor (8) 
lb was held thata Court could not take 
cognisance of an offence under e. 467 of the 
Indian Penal Code without a complaint 
required by s. 185 (c) of the Code and that 
absence of sanction or complaint under 
s. 195 of the Code of Criminal Procedure 
vitiated the whole proceedings and the 
defect was not cured by s. 537 -ofthe 
Code. < 
Similarly in Girdhari Lal v. Emperor (5) 
it was held by the late Court of the Judicial 
Commissioner of Oudh thatthe want of a 
complaint by the Court concerned under 
s. 195 ofthe Code of Criminal Procedure 
vitiated the whole trial and the defect 
could not be condoned. T 

It is clear therefore, upon the authorities 
cited above that the conviction of the 
applicant Kali Charan for an offence 
under s. 185 of the Indian Penal Code 
cannot be legally sustained on the ground 
of want of sanction for his prosecution in 
respect of that offence. | 

This finding effectually disposes of thi 
application but the learned Counsel for the 
applicant has also strenuously argued that 
on the merits toothe applicant has got an 
unanswerable case. 

Section 1¢5 of the Indian Penal Code, runs 
as follows:— 

"Whoever at any cale of property held -by- the 


` by the lawful authority of a public servant purchases 
-or bids for any property on account of eny person, 


whether Limself or any other, whom he knows to be 
under a legal incapacity to purchase the property at 


‘that sale or ‘bids for such property not intending to 


perform the obligations under which he lays himself 
by such bidding shall be punished with imprisonment 
of either description for a term which may extend to 
one month or with fine which may extend to Rs.-200, 
or with both,” 


It is common ground that Kali Charan 
has been doing the business of a country 
liquor vendor for some years. Ib is also 
common ground that at the time when he 
made his bid of Rs. 9,000 for the shop in 
Victoriaganj in the city of Lucknow he 
had brought with him alarge sum of money 
for deposit as earnest money after his bid 


had been accepted. The learned Magis- 


trate who convicted the applicant has stated 
in his judgment that Kali Charan was 
obliged to pay the sum he had brought 
with him on account of arrears due from 
him for the previous year for which the 
Tahsildar had issued severe coercive pro- 

(5) 86 Ind, Oas, 993; AI R 1925 Ouadh 413; 20 
WN 171; 12 OL J 19; 26Cr,L J 929; 990 g 


L 
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cesses. On this point the learned Magistrate 
writes as follows: 

“ He (Kali Charan) brought 
had to pay it off for his arrears of the previous year 
for which there was a very harsh demand from tha 


Tahsildar with threats of his arrest and being 
detained in the lockup.” 


It is clear, therefore, that Kali Charan 
-was a bona fide bidder at the auction sale 
and if hs was unable to deposit the earnest 
money which he was legally bound to do 
after his bid was accepted, his inability was 
due to circumstances over which he really 
had no control. Section 160 of the Excise 
Manual Vo. 1 p. 65, runs as follows :— 

“ Gases in which a man whesa bid has been acce pt- 
ed at auction, fails to pay in his advance deposit 
are nob to he reported ag cases for remission of an 
irrecoverable balance. Such adefaultis not a balance, 
and isnot recoverable as an arrear of revenue In 
such a case the contract must be resold, the price 
so obtained being entered asthe demand The only 
legal method of recovering a loss accruing on re sale 
is by a Civil suit against the defaulter.” 


In the present case instead of filing any 
civil suit against the defaulter, Kali Charan 
for the recovery of the loss of Rs. 900, conse- 
quent on the re-sale of the shop at Victoria- 
gang, the District authorities of Lucknow 
have chosen to prosecute the defaulter Kali 
Charan criminally under s. 185, Indian 
Penal Code. Itis clear from the facts ad- 
mitted by the prosecution -and proved 
against the applicant Kali Charan that the 
provisions of s. 185 of the Indian Penal 
Code, cannot be made applicable to the 
facts of the present case. There is nothing 
whatever on the record of the case to show 
that at the time when Kali Charan made 
nis bid of Rs. 9,000, he had no intention of 
performing the obligations under -which he 
laid himself by such bidding. The Tahsil- 
dar of Lucknow could have allowed the 
money which Kali Charan had brought 
with him at the time of the auction sale to 
be deposited as earnest money and he 
could have realised the arrears due from 
Kali Charan on account of license 
fees of the previous year by some other 
method. If Kali Charan was practically a 
bankrupt and an undesirable person to 
whom a license for the sale of country 
liquor should not be given, then the Excise 
Officer who was holding the auction sale 
should not have allowed him to make any 
bid at all, and should not have accepted his 
bid of Rs. 9,000, if he thought that Kali 
Charan's financial position was unsound. 
Tf, on the other hand, Kali Charan made a 
bona fide bid at-the time of the auction 
sale and had no intention of shirking his 
obligations, then his subsequent failure to 
deposit the earnest money due from. him 


back the money but 
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cannot be made a penal offence punishable 
under s. 185, of: the Indian Penal Code. 
In fact the Excise authorities of Lucknow 
were prepared to drop the prosecution of 
Kali Charan if he made good the loss of 
Rs. 900, and it was only on the failure of 
Kali Charan to deposit this deficiency’ 
that his prosecution under s. 185, Indian 
Penal Code, was sanctioned. The learned 
Counsel for the applicant has some colour- 
-able ground for asserting that his client 
was prosecuted for an offence under s. 185, 
Indian Penal Code, only as a means for the 
recovery of tha amount of Rs. 900, due 
from him. _ E dh 
In my opinion upon the facts found proved 
by the learned trying Magistrate no 
offence under s. 185, Indian Penal Code, 
„appears to have been committed by the 
applicant Kali Charan. 
For the reasons given above I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the appli- 
cant Kali Charan, acquit him of the offence 
charged and direct that the fine, if paid 
by him, be refunded to him. 
N. Appeal allowed, 


: MADRAS HIGH COURT 
Letters Patent Appeal No. 10 of 1931 
November 15, 1933 
Brisuey, C. J., AND BARDSWELL, J. 
Tas OFFICIAL RECEIVER, 
COIMBATORE—PETITIONER—APPELLANT 
VErsus 5. 
M. R.M. K.A. R R.M. ARUNACHALAM 
CHETTIAR —R ESPONDENT 

Provincial Insolvency Act (V of 1920, ss. 28, 51— 
Decree against Hindu father—Attachment of joint 
faimly property—Subsequent adjudication of father 
as tnsolvent— Sale of property in execution— Decree- 
holder's right to proceeds representing shares of sons 

-as against Official Recetver—Hindu Law—Deciee 
against father—Right to sellsons’ shares, ` , 

A person Instituted a suit against a Hindu father 

and attached before judgment the joint family prop- 

, erty of the father and his three sons, as the property 
of the father.” He obtained - a décree in 1926 and 
applied forthe sa'e of the attached property, ‘Ths 
judgment-debtor filed an insolvency petition in 
1¢2/ and he was adjudicated insolvent, Tne property 
which had been attached was sold and the decree- 
holder claimed three-fourths of the sale proceeds, 
The Official Receiver objected : 

Held, that as tho petition for adjudication was 
presented only after the date of the attachment and 
after the father’s power of disposal over the song’ 
shares had been destroyed by the attachment of the 
shares, the Official Receiver was not entitled to deal 
with the sons’ shares by reason of the order of 
adjudication and the decree-holder was entitled to 
the three-fourths of the sale proceeds representing , 
the song’ shares, subject to the right ‘of thescng 
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to establish that the debt wes illegal or immoral 
and not binding on them. ‘p, 78), col. 2] 

field, also, that s. di, 1 soviucial Insolvency Act, 
had no application tn the case, for, in so far as there 
had been an execution against the shares of the 
cous, ib was notan execution against the property 
of the insolvent. Sat Narain v. Behari Lal (1), 
Sellamuth Seivai, In re (3), Subroya v Nagappa (4), 
Adusumillt Gopala Krishnayya v. Peyyath Gopalan 
5), Doraiswamy Nadan v Nagasami Naicken .6). 
Subramania Pillai v. Venkatarama Reddi (7) and 
Sripath Singh Dugar v, Prodayat Kumar Tagore 5), 
referredto [p.7$0, col. 1] : 

Letters Patent Appeal against the judg- 
ment and order of Mr. Justice Madhavan 
Nair, dated October 28, 1930 in Av A. A.Q. 
No. 63 of 1929, preferred against the order 
of the District Ccurt of Coimbatore, dated 
March 4, 1929 and, made in A. 8. No. 70 of 
1929(C.M. A. No, 114 of 1928) preferred 
against the orderof the Court of the Su- 
bordinate Judge of Coimbatore, dated Au- 
gust +, 1928 and made in E. A. No. 379 of 
1928 in E. P. No. 365 of 1927 in O. 8. No. 205 
of 1826. 

Messrs. T. M. Krishnaswami Ayyar and 
N. Swaramakrishna <Ayyar, for the Ap- 
pellant. 

Messrs. K, S. Krishnaswami Ayyangar, 
S. Ramaswamt and S, Ramachandra, for the 
Respondent. 


Bardswell, J.—Thisis an appeal against 
the decision of Madhavan Nair, J., in se- 
cond appeal. The appellant is the Off- 
cial Receiver of Coimbatore. A suit 
(O. ©. No. 205 of 1926 on the file of the 
Subordinate Judge of Coimbatore) was 
brought by Arunachalam Chettiar againt 
Krishnaswami Goundan on a promissory 
note. There way an altachment before 
judgment of what was admittedly the joint 
family property of Krishnaswami Goundan, 
though it was attached only as being the 
property of Krishnaswami Goundan, and 
his sons were not made parties to the suit. 
The plaintiff on December 11, 1926, gol a 
decree and applied in execution tor the 
sale of the attached property. The judg- 
ment-debtor, Krishnaswami Goundan, filed 
an insolvency petition (I. P. No. 320 of 1927) 
on which he was adjudicated an insolvent 
in February, 1928. By an order passed in 
December, 1927, the Official Receiver had 
“been made interim Receiver pending the 
‘ adjudication and on January 6, 1928, bo:h 
he and the judgment-debtor applied for 
stay of the sale in execution. The Eye- 
outing Court ordered that the sale should 
go on but that the sale proceeds should go 
- to the Official Receiver. Thesale proceeds 
were sent to the Official Receiver accord- 
‘ingly but Arunachalam Chettiar applied 
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for three-fourths of them to be sent to the 
Executing Court on his behalf, on the 
ground that they represented the shares 
of the three sons of the insolvent, which 
shares had been attached before the pre- 
sentation of the insolvency petition. The 
three-fourths were ordered to be sent, and 
the Official Receiver transmitted the money. 
He hid not, however, been given notice 
of the decree-holder’s application and he 
filed the petition with which this appeal 
ig concerned, praying that he might be 
heard before a cheque was issued. The 
P rinci pal Subordinate Judge held that no 
cheque could be issued to the decree- 
holder for the three-fourths but that the 
three-fourths should be sent back to the 
Official Receiver. On appeal, however, the 
District Judge ordered the money to be 
returned to the Executing Court and his 
decision has been upheld by Madhavan 
Nair, J., on Second Appeal. 

That learned Judge in his judgment has 
thus expressed himself: 

“The petition for adjudication was presented after 
the date of the attachment. It, therefore, fellows 
that the father’s power of disposal of the ‘sons’ 
shares had been destroyed by the existing attach- 
ment of those shares: aad the Official Receiver can- 


not, therefore, get any powerto deal with the sons’ 
shares by reason of the order of adjudication.” 


It is now argued forthe appellant Off- 
cial Receiver thit this view of the lawis 
wrong. Mr. Isrishnaswami Iyer in his 
argument has, of course, to allow that the 
shares of the sons do not vess in the 
Official Receiver, This has been decided 


“by the Privy Council in Sat Narain v. 


Behari Lal (1). Bat he refers us to the 


_ Full Bench decision in Setharama Chettiar 


v. Official Receiver, Tanjore (2) in which the 
decision of the Privy C'ouncil in the. Sat 
Narain v. Behari Lal (1) has been consider- 
edand explained and it has been held that, 
alike under the Presidency Towns Jnscl- 
vency Acti and the Provincial Insol- 
vency Act, the power of a Hindu father 
to sell the shares of his sons for paying 
his just and proper debts, vests in the 
Official Receiver, the Privy Council de~ 
cision not being an authority to the con- 
trary. He also quotes another Full 3) in 


decision in In re Sellamuth Serrat (3) in 

(1) #4 Ind. Cas. 833;6 L 1; 47 ML J 857; JOO & 
ALR 133’; A I R 1925 P O18: (19/5) M W N1; 
23A L J 85; LR 6A(P C)}; 26 P LR RI; 27 
Bom, L R 133; 21 W 37 ; LL 05093; 10 W N96] 
29 O W N7397; 521 A 221P O 

(2) 97 Ind. Cas. 625; 49 M 849; 51 ML J 259; 


EL W 825; (19261 W N 743; AIL R 1926 Mad 


994 (E B). 
(2) 80 Ind. Cas, 108; 47 M87; 19L W 86; 16 MI 
J 86; (192) M W N 94; A [R1926 Mad, 4i 00. 
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which it was held that the Official Assignee 
standing in the shoes of the Insolvent 
father could exercise the father’s right of 
selling the son’s shares also in the ancest- 
ral estate, in payment of any debt incur- 
red by the father that was neither illegal 
norimmoral. What has to be shown, how- 
ever, in the present case is, whether the 
“selling power of the insolvent over his 
sons’ shares in the property was available 
at the time when the insolvency petition, 
on which adjudication followed, was pre- 
sented su that that power was available for. 
being vested in the Official Receiver. 
There can be no doubt but that what was 
‘attached in the suit against Krishnaswami 
Goundan and what was afterwards brought 
to sale was the entire joint family prop- 
erty. Mr. Krishnaswami Iyer for the appel- 
lant has argued that as far asthe sons’ 
‘Bhares were concerned it was only the 
father’s rights of sale over them that were 
attached and sold but such is certainly not 
the case. The petition for attachment before 
judgment, the execution petition “and the 
verified statement which was filed with the 
execution petition makes it clear that it was 
the property itselfin its entirety that was 
attached and afterwards brought to sale. 
It is true that the property is described 
as being the property of the insolvent 
(judgment-debtor) and that no reference 
jis made tothe insolvent’ssons butthat will 
not make it any the less the property of 
the insolvent and his three sons or alter 
the fact that it wasthe entire property as 
such. It may be that unders. 60 of the 
Civil Procedure Code, property which can 
be attached includes saleable property 
over which the judgment-debtor has a dis- 
posing power which he may exercise for 
his benefit, but if property of such a nature 
is to be attached it should be specifically 
stated that such is the case. Here what 
was attached was clearly the whole of 
theimmovable property and not any mere 
right of sale over it or any part of it. 
Mr. Krishnaswami Iver, however, further ar- 
gues that even so theattachment will not 
be binding upon the shares of the sons 
in that they were not parties to the suit 
against the insolvent and that there was no 
order prohibiting the sons from alienating 
their shares. With reference to the latter 
of these two points he cites Subraya v. 
Nagappa (4) in which it was held that 
when the right, title and interest of a 
Hindu sonin joint ancestral property has 


(4; 2 Ind. Cas. 268; 33 B 264; 10 Bom, L R 
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been attached in execution. of a decree 
against him and its private alienation by. 
him has been prohibited by an order of 

the Court under s. 276 of the Code of 

of Civil Procedure (to which the present 

g. 64 corresponds in a modified form) his 

father is deprived of the power of aliena- 
tion of that interest in satisfaction of his 
own debts. But that was a case in which the 
share of asonhad been separately attach- 

ed in execution of a dezres in a. Suib in 

which he was the sole defendant in respect of 
a debt due from him personally. The pre-. 
sent case in which the entire property was 
attached before judgment in a suit brought 
againsithe father is very different. Sucha 
suit can be brought against the father alone, 
as in the present instanee, or the sons may 
be joined as parties init, but the fact of 
the sons not being joined in it will not 
affect the matter as it hasbeen argued for 
the appellant that it will do. In Adusu- 
milli Gopalakrishnayya v. Peyyath Gopalan 
(5) -which has been relied upon by 
Mahadavan Nair, J., the sons had been made. 
parties to the. suit and their shares had 
been attached so as, as it was held, to pre- 
vent ths Official Receiver from exercising 
powers of sale over them. But it was held 
by a Bench of this Court in Doratswamr 
Nadan v. Nagaswami Najicken (6), that a 
decree passed against the father personally 
after the exoneration of his sons can be exe- 
cuted against such family property, that 
such properly is liable for the father’s debt. 
and that the sons could claim exoneration 
from the liability only onthe ground that 
the debt is immoral or illegal. Even in 
this case, the sons, though exonerated, had 
been parties, but there is the further case, 
also decided bya Bench in Subramania 
Pillai v. Venkatarama Reddi (7), in which 
a decree had been obtained against a father 
only. It was there held that where a money 
decree had been obtained against a father 
and properties had been attached, even when 
there wasambiguity in the deseription: of 
the properties suchas by the use of the 
words “right, title and interest of the 
judgment-debtors,"’ still it must be taken 
prima facie, that the intention in the execu- 
tion proceedings is to proceed against the 
whole of the in'erest that may be proceeded 
against on account of the Hindu Law that 


(5) 111 Ind Cas. 505; 51 M 342; 27 LW 430; AIR 
1928 Mad, 479; 54 M LJ 674. 
(§) 12! Ind. Oas 663; A I R 1929 Mad. 838; Ind. 


Rul. (1931) Mad. 271. - 
(7) 120 Ind Oas 375; AT R 1930 Mad. 257; (1929) 


M W N 776; Ind, Rul, (1920) Mad. 7, 
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father's debts may be exécnted against 
the son, and that execution against the 
father is effective enough to bind the son 
also. In the case now under notice there 
isno ambiguity either in the application 
for attachment or in the execution petition. 
This last decision is based upon a number 
of decisions of the Privy Council, none, 
however, of which is specified. But oneof 
them appears to be that of Sripath Singh 
Dugar v. Prodyat Kumar Tagore (8). In 
that case a mortgage decree had been 
granted against the father of a joint Mitak- 
shara family who alone was party to the 
mortgage, andin execution of it the entire 
family property was brought to sale. The 
sons and other members of the family con~ 
tended thatall that had passed under the 
sale was the father’s one-third share. Ina 
suit for a declaration that only one-third 
share had passed it was found that the 
debt was for a legal and necessary purpose 
and that when the contention that such 
was not its nature had failed, the whole of 
the property must be deemed to have 
passed by thejsale. In the course of his 
judgment Buckmaster, L. C., remarked: 
“The property in question was joint property 
governed by the Mitakshara Law. By that law a 
judgment against the father ofthe family cannot be 
executed against the whole of the Mitakshara property 
if the debt in respect of which thejudgment has been 
obtained was a debt incurred for illegal or immoral 
purposes. Inevery other event itis open to the 
execution creditor to sell the whole of the estate in 


satifaection ofthe judgment obtained against the 
father alone.” 


: In the same judgment it was held that 
the use of the words “right, title and 
interest’ (of the judgment-debtor) could 
only be taken to mean that ifit could be 
established that the debt had been incurred 
for immoral purposes, only one-third would 
be affected by the decree while if that 
contention was unsuccessful the whole of 
the estate would remain subject to the 
order for sale. -Ifthe meaning was other- 
wise the execution creditor would have 
“been deprived of the undoubted right that 
he possessed, excep: upon the happening 
of one event which in the result has never 
arisen, to sell the entiretv of the estate, 
This case is conclusive. There is no doubt 
an advantage in joining the undivided 
sonsina suit against their father for a 
debt, in that they can then at once set 
up their case, ifthey have one, of the 
debt being one that is illegal or immoral, 


(8) 39 Ind. Cas, 252; 44 O 524; 32M LJ 183: 15 
LJ 147; (19:7) M W N 193; 21 OW N 44:5 95 
o. 21M LT 222; 19 Bom. LR 260; 441 A 
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but itis clear that the whole joint family 
property can be proceeded against as such 
even if they are not parties to the suit. Of 
course it is still open to them, if they are not 
parties to the suit, to oppose any proceedings 
against their’ shares onthe ground of the 
debt being one that does not bind them, and 
to that extent any such proceedings in a 
suit to which they are not parties are con- 
ditional. But an attachment or sale of their 
shares in such circumstanses will hold good 
till it has been established that the debt is 
not binding on their shares. Inthe present 
case no attempt has been made to ‘show that 
it is not so binding. 

The fact that the sons’ shares have now 
been sold cannot make any difference to 
the position. The sale proceeds of them 
represent those shares, though they have 
taken another form. 

Nor can s. 51 ofthe Provincial Insolvency 
Act, have any application. By that section 
where execution of a decree has issued 
against the property of a debtor, no person 
shall be entitled tothe benefit of the execu- 
tion against the Receiver except in respect 
of assets realised in the course of the 
execution by sale or otherwise before the 
date of the admission of the petition. In 
so far as there has been execution against 
the shares of the sons ib is not an execu- 
tion against the property of the insolvent, 
As tohisown quarter share the sale pro- 
ceeds of it have gone to the OF cial Receiver 
for the benefit of the general body of 
creditors. 

In my opinion the decision of our learned 
brother is correct and this appeal must be 
dismissed with costs. 

- Beasley, C. J.—I agree. 
A. Appeal dismissed. 


n 


OUDH CHIEF COURT 
Criminal Revision Application No. 14 of 1934 
February 19, 1934 
Nanaverry, d. 
ZAMIN HUSAIN KHAN—ComPLatnant— 
APPLICANT 
versus 
EMPEROR- Opposite Parry 
Criminal Procedure Code (Act V of 1888), s. F29— 
Absence of occasion for use of force by accusedin 
taking possession—Complainant, if entitled to re- 
storation of poss*sston. ` 
Where it appeared thatthere was no occasion for 
the use of any force or show of force on the part of 
the accused when they took possession of the prop- 
erty as tha complainant was absent and no one on 
behalf of the complainant appeared to prevent the 
accused from committing the offences of which they: 


1634 | 
were convicted, anditappeared that the complainant 
still was fighting cut ihe question of his dispossession 
from the property in certain criminal cases: | 

Held, thatan order for restoration of possession to 
the complainant was not proper. 

Cr. R. A. from an order of the Sessions 
Judge, Fyzabad, dated December 18, 1933. 

Mr. Hargobind Dayal Srivastava, for the 
Applicant 

Mr. P. R. Chaudhari for Mr. H. Husain, 
for the Opposite Party. 


Judgment.—This is an application for 
revision of an order passed by the learned 
Sessions Judge of Fyzabad refusing to inter- 
fere within an order of the learned District 
Magistrate of Sultanpur passed under s. 522 
of the Code of Criminal Procedure. 

There is no force in this application for 
revision. The learned District Magistrate 
has found asafact thatthe complainant 
was absent on the day ihe offences of 
criminal trespass and mischief were said 
to have been committed by the accused. 
Ib is therefore clear that no force could have 
been used by the accused to the complain- 
ant in the taking away ofthe property in 
dispute. Section 522 of the Code of Crimi- 
nal Procedure lays down that whenever a 
person is convicted of an offence attended 
by acriminal force or by show of force or 
by criminal intimidation, andit appears to 
the Court that by such force or show of 
force or criminalintimidation any person 
has been dispossessed of any immovable 
property, the Court may, ifit thinks fit, 
sree mm Order the person dispossessed to be 
restored to the possession of ths same. In 
the present case it is clear upon the find- 
ing of the learned District Magistrate that 
there was no occasion for the use of any 
force or show of force on the part of the 
accused when they took possession of the 
property asthe complainant was absent 
and no one on behalf of the complainant 
appeared to prevent the accused from com- 
mitting the offences of which they have 
been convicted. As pointed out by the 
learned District Magistrate the complain- 
antis still fighting ont the question of his 
dispossession from the property in certain 
criminal cases. 

In these circumstances 1 ae the ariei 
passed by the learned District Magistrate, 
was perfectly right and the learned Sessions 
Judge was also right in rejecting the appli- 
cation for revision summarily. 

I accordingly dismiss this application for 
revision. 

N, Application dismissed. 
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PATNA HIGH COURT . 
Criminal Appeal No. 266 of 1933 
December 6, 1933 
AGARWALA AND SAUNDERS, Jd. 
JANGLI MIAN —APPELLANT 
VETSUS 
EMPEROR — RESPONDENT 

Penal Code ‘Act XLV of 1820), ss. 366, 351— 
‘Seduced to illicit intercourse’ in s. 263, meaning 
of— Charge in the alternative of kidnapping and 
abduction—Separate charges, necessity of — Lawful 
guardian’ in s. 351, if includes any person lawfully 
entrusted with care or custody of minor. 

. The expression ‘seduced to illicit intercourse’ in 
5. 366, Penal Code, is not to be intended to be 
restricted to an inducement to a woman to surrender 
her chastity for the first time, but it cannot 
be deemed to include a case where a 
men takes back a woman with whom he had been 
living until very recently for a period of several 
months during which he had been indulging in 
illicit intercourse with her. Krishna Maharana 
v. Emperor (5', referred to. 

Where a person is to ba charged in the alter- 
native of kidnapping or abduction of a minor girl, 
a separate charge must be framed with respect 
to each offence. Mahamed Ali v.s Emperor (2), 
relied on. Profulla Kumar Basu v. Emperor (3), 
distinguished. 4 

The words ‘lawful guardian’ in s. 351 are used 
in a wide sense, They are made by the explanation 
to that section to include any person lawfully 
entrusted with the care or custody of a minor. 
Kesar v. Emperor (4), referred to 

Cr. A. from a decision of the Assistant 
Sessions Judge, Muzaffarpur, dated August 
24, 1933. 

Messrs, B. C. De and 5. K. Ray, for the 
Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Saunders, J.—The appellant has been. 
convicted by the Assistant Sessions Judge 
of Muzaffarpur and a jury under s, 366 
of the Indian Penal Code and sentenced 
to rigorous imprisonment for five years, 
The verdict of the jury was unanimous, 

The charge against the appellant: was 
that he had either taken a girl named 
Nawazani under 15 years of age out of 
the keeping of her father or abducted her, 
with the intention of seducing her to 
illicit intercourse. -The prosecution case 
is that Nawazan was married four years 
ago toa youth Rasul Mian, a resident.of 
a village, 14 miles from her house, whose 
present age is about 16. The marriage 
had not been consummated and she con- 
tinued to live with her father Aklu Mian 
in a mohalla of the town Sitamarhi. On 
March 12, 1933, in the absence of her 
father who had gone to the bazar, Nawazan 
went to the house of ‘her uncle next door 
but one ‘to her own, Her uncle was also 

away from home. 
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It is alleged that about 5 p. m. the 

appellant and his brother-in-law took her 
away from that house to the appellant's 
house in another parl of the town. When 
Aklu returned from tke bazar and learnt 
what had happened he went to the 
appellant’s house and demanded the girl 
but ihe appellant refused ‘to surrender 
her. Aklu then lodged an information at 
the Police station. The girl was found 
by the Policein the appellant's house that 
night. 
l The appellant's defence was that he had 
married Nawazani in the previous October 
and that he had been falsely accused by 
Aklu because he owed Rs. 30 to Aklu 
since the date of the marriage which he 
had not heen able to pay. A man who 
claimed-to have performed the marriage 
ceremony gave evidence for the appellant 
and stated that Nawazani had been in 
the appellant’s house for four months 
before the marriage. The girl herself 
appears to have told the Sub-Lospector 
who investigated the case that she had 
lived with the appellant for five months, 
and another witness stated during the 
investigation of the case that she was 
absent from her home for about the same 
period. 

The main contention in the appeal is 
that the charge against the appellant 
was not lawful. The charge runs as 
follows:—- » l 
“That you on orabout March 12, 1233, at Rajapatti 
P. 8. Sitamarhi, kidnapped out of the keeping of 
her lawful guardian Aklu Mian or abducted a 
woman to wit Afusammat Nawazani who is a minor 
female under 16 years of age in order that the 
said woman Musammat Nawazani may be foreed or 
seduced to illicit intercourse or knowing it to be 
likely that she will be forced or seduced to illicit 


intercourse, and thereby committed an offence 
punishable under s. 386 of the Indian Penal Code." 


These are two distinct offences though 
they are punishable under the same 
section. The result of there being only 
one charge framed in the alternative in 
respect of both offences is that it cannot 
be ascertained for which offence the ap- 
pellant has been convicted, if indeed the 
jury applied ‘their minds at all to the 
consideration of this question and did 
not take the view that in either event 
he was guilty unders. 366 and it need 
not be decided which of the two different 
offences he had committed. It has been 
held by the Caleutta High Court in the 
ease of Mafizaddi v. Emperor, 104 Ind. Cas. 
245 (1), that such offences being different, 


, (4) 104 Ind. Cas. 245:45 O L J 561; 31 OWN 
$40; AIR 1927 Cal. 644; 28 Or, L J 805, 
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the accused is entitled to know which of 
the charges he is asked to meet and that 
separate charges should be framed if 161s 
desired to charge the accused with both 
the offences. This view was taken also 
in the case of Mahomed Ali v. Lemperor 
(2), in which it was observed: 

“It is perfectly true that the prosecution may be 
in some doubt in certain cases whether the offence 
disclosed is that of kidnapping or that of abduction. 
If this is so nothing is' easier than to ‘frame two 
charges and-take the verdict of the jury upon 
them both. What has happened in this case is a 
good example of the mischief that can arise if 
that rule is not observed. Evidence was called 
and presumably reliance was sought to be placed 
by the’ prosecution on that evidence as to the 
age of the girl. The jury have brought in a verdict- 
of guilty under s. 3:6, but whether they have. 
brought in that verdict because they considered 
the accused guilty of the offence of kdnapping. or. 
of the offence of abduction, no one is able to say.. 
As I have pointed out in the course of the argu- 
ment, it might well be, that the importance of an 
alleged misdirection in the charge would depend 
entirely upon which view of the facts the jury had 
taken.” 


The same considerations apply with equal 
force to the present case. One of the 
principal points for decision was the age 
of ihe girl. Bat it is not known whe- 
ther she has been found by the jury to- 
have been less than 16 years of age or 
older. The Assistant Government Advocate 
referred to the case of Profulla Kumar 
Basu v. Emperor (3). The case is authority 
for the proposition that where the ques-. 
tion of age is in dispute a charge under 
s. 366 of kidnapping and abduction in 
the alternative is not illegal, but there 
was no doubt in that case as to the 
offence for which the accused: person had 
been convicted, for the .jury had been 
asked to decide whether they found that 
the girl had been kidnapped or abducted 
or kidnapped and abducted. For the 
reasons given in the decision of the second 
of the cases to which I have referred, the 
conviction must in my opinion be sét 
aside, 


It is contended on behalf of the appel- 
lant that there should not be a retrial 
for the reason that the evidence doesnot 
establish either of the offences; that the 
appellant is not guilty of kidnapping 
because the girls father, from whose 
custody he is said to have taken her, 
was not her lawful guardian and that he 
cannot be said to have taken her with 
- (2) 145 Ind. Cas 925° A I R 1933 Cal. 194; 
(1933) Cr. Cas. 245; 6 RCO172- 3!0r LJ 1107. > 

(3) 125 Ind. Oas. 456; 57 O 1074; 50 O L J ,5934; 


AIR 1939 Cal, 209; 31 Or L J 903; Ind. Rul. (1930) 
Cal, 576; (1930) Or, Cas. 209. - 
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the intention of seducing her to illicit 
intercourse in view of the admission made 
by the girl that she had been living with 
him before. It is argued on the assump- 
tion that the girl had attained puberty, 
that whoever may have been her guardian 
(and there is no evidence on this point), 
neither her father nor her husband could 
have been her guardian according to 
Mahammadan Law. The words “lawful 
guardian" in s..:61 are, however, used 
in a wider sense. They are made by 
the explanation to that section to include 
any person lawfully entrusted with the 
care or custody of a minor. Ii was held 
by a Full Bench of this Court in the case 
of Kesar v. Emperor (4), that the explana- 
tion contemplates a declaration of trust 
by a person competent to make such a 
declaration, handing over a minor to the 
care and custody of another in whom the 
trust 1s imposed, and that the trust can 
be inferred by necessary implication from 
a course of conduct of the parties con- 
cerned consistent only with its existence, 
The question whether Nawazani was 
entrusted to the custody of her father by 
the person who was her lawful guardian 
according to Muhammadan Law is a 
question of fact for a jury to decide. So 
also is the question whether there was an 
intention on the part of the appellant 
to seduce her to illicit intercourse. It 
cannot be ascertained what view the jury 
took of her statement if they believed if, 
that she had lived with the appellant for 
five months, for the learned Judge seems 
to have regarded the evidence on this 
point only as areflection on her character 
which was not, to quote his own words, 
“material except in so far as regards the testing 


„OÈ the evidence adduced on behalf of the prosecu- 
tion,” 


The expression “seduced to illicit inter- 
course’ in s. 366 has been held in 
the case of Krishna Maharana v. Emperor 
(5) not to be intended to be restricted 
to an inducement toa woman to surrender 
her chastity for the first time but it 
cannot, In my opinion, be deemed to 
include a case where a men takes back 
a woman with whom he had been living 
until very recently, for a period of several 
months, during which he had been indulg- 
ing in illicit intercourse with her, Whe- 


(4) 49 Ind. Cas. 481;4 PL J 74; (1919) Pat. £3- 
20 Cr Ld 161. 

(5) 221 Ind, Oas. 977; 11 PL'T 854; A I R 1929 
Pat 651; 34 Cr LJ 306; Ind. Rul. (1930) Pat 173; 
9 Pat. 647. 
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ther that happened: or not in the prezent 
case remains to be determined. 

1 would, therefore, allow the appeal, 
set aside the conviction and sentence and 
direct a re-trial of the appellant. If he 
is to be charged again in the alternative, 
a separate charge must be framed in 
respect of each offence, that is to say, 
one charge for the offence of kidnapping 
a minor girl with thé intention of seducing 
her to illicit intercourse and another charge 
for the offence of abducting the girl with 
the same intention. Pending the re-trial: 
the appellant will be released on bail to 
the satisfaction of the District’ Magis- 
trate. 

Agarwala, J.—I agree. 

N. 
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_ OUDH CHIEF COURT 
First Civil Appeal No. 81 of 1932 
January 10, 1934 . 
~ RAZA AND SRIVASTAVA, JJ., 
Babu BALMAKUND—DEPENDANT 
— APPELLANT 
VETSUS 
Thakur MAHESH NARAIN SINGH— 
PLAINTIFF AND OTHERS - DEFENDANTS 
— RESPONDENTS l , 

Contract—Hire purchase agreement — Purchaser 
given option to terminate contract on payment of 
hire due and return of article—Transaction, af a 
sale, 

Where under an agreement of hire purchase the 
purchaser is given theoption to terminate the con- 
tract of hire atany 1ime by returning the article 
hired and paying the hire due up to date of such 
return, the transaction caunot be regarded as an 
Outard out sale, Cecil Colev Nanalal Morasi Dave 
Q) and Bhimji N. Dalal v, Bombay Trust Corpora- 
lion Ltd. (2), referred to, 


F.C. A. against an order of the Subordi- 
nate Judge, Partabgarh, dated August 23, 
1932. 

Messrs. Radha Krishna Chandra, Pra- 
kash Lal and Srivastava, for the Appel- 
lant. 

Messrs. B. B.. Chandra H. D. Chandra 
and Mr. L.S. Misra, for thé Respondents. 

Judgment.—The facts of the casé 
which has given rise to these appeals.have 
been stated at great length in ihe judg- 
ment of the lowerCourt. Tt will be enough 
for our purpose to say that the plaintiff 
is a big zamindar holding landed property 
in the Fyzabad and Partabgarh Disiricts, 
About September, 1931, he entered into 
negotiations with defendant No. 1 who was 
the proprietor of a firm styled as the 
Eastern Motors Co., of Delhi, for purchase 
of a Hudson super-six séven-seater car. 
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At first it seems the plaintiff intended to 
pay for the car in cash but ultimately 
having failed to raise necessary funds for 
the purpose, on September 7, 1931, it 
was agreed that he should purchase the 
car on the hire purchase system. The 
defencant No. l arranged with defendant 
No. 3, a financing company thatthe defend- 
ant No. | should sell the car to defendant 
No. 3 and that the latter should get a hire 
purchase agreement from the plaintiff, 
The defendant No. 1 obtained the necessary 
hire purchase papers from defendant No, 3 
and went with them to Partabgarh to get 
them executed by the’ plaintiff. On 
September 7, 1931, five documents were 
executed by the plaintiff at the Partab- 
garh Railway Station. They are as follows:— 

Exhibit 54 agreement for hire purchase 
executed by the plaintiff in favour of the 
defendant No. 3. 

Exhibit A-5 a pro-note executed by 
the plaintiff in favour of the defendant 
No. lfor Rs. 2,300 which represented the 
initial payment required to be made under 
the terms of the hire purchase agreement. 

Exhibit 55 a hundi signed by the plaintiff 
in favour of defendant No. 3 payable after 
six months for Rs. 5,000 the balance, on pay- 
ment of which the car was to become the 
property of the plaintiff. 

Exhibit 57, a security bond executed by the 
plaintiff infavour of the defendant No. 3 
‘by means of which the plaintiff pledged 
his first car which had already been 
entrusted by him to defendant No. 1 
for sale, as security for the due performance 
of the hire purchase agreement. 

Exhibit 56, the receipt acknowledging 
delivery of the Hudson car. 

It is admitted on all hands that the car 

was never actually delivered. to the 
plaintiff and is still in possession either of 
defendant No. 1 or defendant No. 3. 
Four days after the above transaction, 
defendant No. 1 wrote tothe plaintiff 
(Ex. 25)that he could not get delivery of 
the car as defendant No. 2, the Central 
Bank of India Ltd., Delhi, refused to give 
delivery without getting their lien on it 
cleared. He therefore asked the plaintiff 
to send the sum of Rs. 2,426-8 in cash so 
that he could get the car released from 
the bank's lien. Defendant No. 1 in 
several subsequent letters repeated his 
inability to hand over the Hudson car 
until the bank was paid its dues. 

The plaintiff instituted the present suit 


on November 4, 1931, alleging that 
defendant No, 1 with the knowledge and 


EALMAKUND V. MAHESII NARAIN SINGH 


148 10 


connivance of defendants Nos. 2and 3 had 
fraudulently induced him to sign the hire 
purchase agréement, the pro-note and the 
hundi etc. The allegations of fraud were 
briefly as follows: — 

(1) That the plaintiff was to get delivery 
of the Hudson car immediately after the 
transaction. 

(2) That the defendant No. 1 fraudu- 
lently concealed that defendant No. 2 had 
a lien on the car. 

(3) That defendant No. 1 represent- 
ed tothe plaintiff that he would not be 
required to pay in cash for the pro note or 
the hundi but that they would be paid 
out of thesale price of the plaintiff's Fiat 
car. 

The plaintiff therefore claimed a declara- 
tion that the contract having been obtained 
by fraud, he was not bound by the hundi 
and the pro-note executed by him and that 
he was entitled to get back his Fiat car on 
payment of Rs. 200 for the minor repairs 
done to it and a decree for Rs. 2,000 on 
account of damages. The plaint mentions 
a few other reliefs which are no longer 
material. 

The defendants denied the plaintiff's 
allegations about fraud and raised various 
other pleas which are -immaterial for ihe 
purpose ofthe appeals. 

The learned Subordinate Judge rejected 
the pleas raised in defence and held that 
defendant No. 1 practised fraud on the 
plaintiff in obtaining the hire purchase 
agreement. He further held that 
defendant No. t in obtaining the agreement 
acted as the agent of defendant No. 3 and 
so the latter also became liable for the 
fraud. He was also of opinion that the 
bank, defendant No. 2, was in collusion 
with defendant No. 1 and that both 
these defendants, acted in concert in prevent- 
ing delivery of the car to the plaintiff. As 
regards damages he was of opinion that the 
plaintiff had failed to prove the amount 
of it. 

As aresult of the above findings, the 
learned Subordinate Judge passed a decree 
in the following terms: — 

“The contract of September 7, 1931, 
is set aside. The Hundi for Rs. 5,000 and 
the pro-note for Rs. 2,300 obtained under it 
are declared ineffectual against the plaintiff. 
Defendant No. will deliver the 
plaintiff's Fiat car to him at their business 
premises within two months from to-day, 
failing which they will be liable to pay. 
him Rs.10,000 on account of its value 
The plaintif will get costs on the amount 
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of Rs. 12,000 from all the defendants. The 
plaintiff will pay Rs. 200 to defendant 
No. 1 on account of re-conditioning charges 
of the Fiat Car. The plaintiff will pay 
Rs. 10 more on account of court-fee”. 

Defendant No. 3 has submitted to the 
decree of the lower Court and it has 
become final against him. But the other 
two defendants have appealed tothis Court. 
The appeal of defendan. No. 1 has been 
registered as First Civil Appeal, No. 81 of 
1932 and the appeal of the Central Bank of 
India defendant No. 2 as First Civil Appeal 
No. 82 of 1932. The plaintiff has also filed 
cross-objections in First Civil Appeal No. 
81. 

The main contention on behalf of defend- 
ant No. lis that the plaintiff has failed to 
establish the alleged fraud. In the first 
place strong reliance has been placed on 
the statement of D. W. No. 1 that the 
plaintiff after execution of the pro-note 
had told him that he would send his 
driver ina few days and that he would 
send along Rs. 2,300 on account of the 
pro-note plus Rs. 700 on account of expenses 
of re-conditioning the Fiat car. It has been 
argued that the plaintiff having made 
this promise the action of defendant No. 1 
in demanding payment of Rs. 3,000 before 
delivery of the car could not be fraudulent. 
There is absolutely no evidence to corro- 
borate this statement of defendant No. 1. 
He is a most interested witness The 
probabilities are also very much against 
the correctness of the statement. It is 
difficult to believe that when the plaintiff 
had repeatedly failed to raise money and 
had ultimately decided to execute the 
pro-note and hundi, he should immediately 
after the execution of the pro-note have 
promised to pay thesum of Rs. 3,000 within 
a few days. The plaintiff has denied 
making any such promise. We are there- 
fore unable to accept this story of the defend- 
ant No.1. 

Next it was argued that the mere omis- 
sion of the defendant No. 1 to mention the 
fact of the bank’s lien to the plaintiff 
at the time of the transaction could not 
constitute fraud. This argument also has 
no substance. The explanation tos. 17 of 
the Contract Act . provides that mere 
silence asto the facts likely to affect the 
willingness of a person to enter into a 
contract is not fraud, unless the circum- 
stances of the case are such that, regard 
being hadto them, it isthe duty of the 
person keeping silence to speak or unless his 
silence is in itself, equivalent to speech, The 
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circums'ances of the present case leave no 
doubt, as has also been deposed to by the 
in the witness box, that if be had 
known that the bank had a lien or that 
he could not get delivery of the car 
without a cash payment of Rs. 3,000 he 
would not have entered into the transac- 
tion. 

It was further argued that the hire 
purchase agreement, Ex. 54, evidences an out 
and out sale and that the ownership of the 
car passed to the plaintiff as soon as the 
transaction was completed, Reference was 
made te Cecil Cole v. Nanalal Morarjt 
Dave (1) and Bhimji N. Dalal y. 
Bombay Trust Corporatien Ltd. (2) in 
support of the contention. Clause 1 of the 
document shows that the plaintiff was 
given the option to terminate the contract 
of hire at any time by returning the car 
and paying thehire due up to the date of 
such return. This being so even on the 
principle laid down in these cases, the 
transaction cannot be regarded as an out 
and out sale. 

Lastly, it was argued that the delivery of 
the car was complete so far as defendant 
No. 3 was concerned as soon as the receipt 
Ex. 56, was executed. The argument 
proceeded that if actual delivery was 
withheld it was by the defendant No. 1 who 
was acting as agent of the plaintiff and not 
by defendant No. 3. Admittedly defend- 
ant No.1 went to Partabgarh with the 
papers given by defendant No. 3 and got 
them executed by the plaintiff. . We have 
no hesitation in agreeing with the lower 
Court that in getting the documents in 
question executed by the plaintiff, the 
defendant No.1 was acting as agent of 
defendant No.3 andnot as agent of the 
plaintiff. This is also supported by the 
statement of defendant No. 1 who admitted 
in cross-ex2mination that the plaintiff 
executed the delivery receipt in his favour 
as defendant No.3 had authorised him to 
deliver the car to the plaintiff. He further 
admitted that when the car was not 
delivered to the plaintiff, the defendant 
No. 3 wrote to him complaining of the non- 
delivery and saying that he (defendant 
No. I) was not entitled to recover payment 
from defendant No.3 unless the car was 
delivered tothe plaintiff. 


Thus having given our careful considera- 
tion to all the arguments urged on behalf of 
(1:92 Ind Cas, 191; 49 B 172; 26 Bom, L R 880; 


AI R 1925 Bom. 18. 
(2) 124 Ind Cas. 800; 54 B 381; 3? Bom LR 64; 


Ind. Rul (1939) Bom. 304; A I R 1980 Bom. 306. 
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the defendant No. 1 we can see no reason to 
disagree with the opinion of the lower 
Court that defendant No. 1 was guilty 
of fraud in concealing from the plaintiff 
the fact of the bank's lien onthe car, and 
in promising to deliver it as soon as the 
plaintiff's driver went to bring the car from 
Delhi when he could not doso. Having 
reached this opinion, it is not necessary for 
us to discuss the further question whether 
any representation was madeor not to the 
plaint:£ about the payment of the pro-note 
and the hundi being made out of the 
price of the Fiat car. We have already 
pointed out that the defendant No.3 has 
accepted the finding of the lower Court and 
has not appealed. 

The result therefore is that the appeal of 
defendant No. 1 must fail. 

A. cross-objection has been filed by the 
plaintiff in respect of a sum of Rs. 200 


which he has been directed to pay to 
defendant No. 1 on account of recondi- 
tioning charges ofthe Fiat car. The learned 


Subordinate Judge seems to have over- 
looked the admission made by defendant 
No. l in his cross-examination that he had 
incurred no expenditure in respect of recon- 
ditioning of the Fiat car. It may be 
mentioned that Rs 200 was due to the 
defendant No. lon account of painting 
charges and this sum had been paid to him 
on October 31,1931 (see receipt, Ex. 48). 
The cross-objection must therefore, 
succeed, 

Next there is the appeal by defendant 
No. 2 in respect of costs awarded against 
them. It has been argued thatthe bank 
was not in any way concerned with ‘the 
fraud of defendant No. 1 and that they did 
no more than demand the money for which 
they had a lien on the Hudson car. Exhibit 
A-4 shows that the Hudson car was pledged 
with the bank for Rs.4,400. It is admitted 
that the bank had received a sum of 
Rs.4,000 from defendant No.3. There is 
no satisfactory explanation for the bank 
demanding Rs. 3,000 or Rs. 2,800 under 
Exs. 39,40 and 42 even after they had 
received Rs, 4,000 from defendant No. 3. 
We have no doubt thatthe Bank acted in 
collusion with defendant No.1 in making 
the demands contained in the letiers men- 
tioned above, Under the circumstances 
we can see no sufficient ground to interfere 
with the order of the lower Court as regards 
costs. 


The result therefore is that both the 
appeals are dismissed with costs. The 
plaintiff's cross-objection in appeal No. 81 of 
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1932 is allowed with costs and the lower 
Court's order requiring the plaintiff to pay 
Rs 200 to defendant No.1 on account of 
reconditioning chargesof the Fiat car is 
set aside. The decree of the lower Court 
is confirmed in all other respects, 

N. Order accordingly. 


PRIVY COUNCIL | 
Appeal fromthe Bombay High Court 
February 13, 1934. 

LORO Tom.tn, Lorp Russet or 
KILLOWEN, AND Sik LaNCELOr SANDERSON 
Tur SECRETARY or STATE 
ror INDIA in COUNCIL — APPELLANT 
VETSUS 
PARASHRAM MADHAVRAO— 
RESFONDENT. 

Hereditary ofices—Sanad granted to plaintiff's 
ancestor—Remuneration for collecting revenue fixed 
at 2 per cent. of collections— Commutation by 
British Government—Fixing of permanent sum— 
Suit for declaration of right to receive a percentage 
of amount of assessment for the time being— Bombay 
Act (VII of 1863), rules under—Applicability to 
shares of revenue held for service—Practice— Privy 
Council—New point, if can be. raised—Lamitation 
for suit- Limitation Act (IX of 1908', seh. I, 
Arts, 14, 131—Pensions Act (XXIII of 1871),s 6— 
Kights under—Order for payment, if can be pass: 
ed ; 


The ancestor of the plaintiff was granted by a sanad 
by the Maharajah of Satara in 1704, the right in 
perpetuity to collect the revenue of two Divisions K 
and S, In regard to K the remuneration was fixed 
at 2 per cent of the Government assessment In 
regard toS, though the percentage was not express- 
ly mentioned in the grant, the rights were treated: 
as onthe same footing as those in K. After the 
British Government acquired the territory in'1-17, 
for many years, the plaintiff's ancestors continued 
in enjoyment of their hereditary offices and emolu- 
ments Jn 186-747, a commutation or nop-service 
settlement was enforced compulsorily with the 
result, as regards the plaintiff or his predecessor- 
in-title, that he only became entitled to receive 1 
rupee ð annas per cent. ofthe Government assess- 
ment. Subsequently, the Government proceeded 
to take the average amount paid to the District 
hereditary officers over a period of five years, 18:2-87, 
and to fix the resulting amount (less $54 annas per 
rupee) asan annual sum to be paid, irrespective of 
what the amount of the Government assessment 
might be from time totime. In the case of the 
plaintiff, the fixed annual sum was Rs, 642, The 
then (ommissioner agreed with the Collector and 
directed that the average of five years’ receipts should 
be taken as the basis of fixing the future payments 
of the district hereditary officers which should be 
declared permanent. The plaintiff filed a suit for 
a declaration of his rights,and payment of a sum 
calculated upon the footing that he was entitled to 
receive a percentage of the amount of the Govern- 
ment assessment forthe time being: 

Held, (1) that the substitution of the fixed sum for 
the percentage payment was an act of the Govern- 
ment; [p. 799, col. 2.) 

(2) that the defendant could not raise a defence 
that irrespective of the provisions of Act VII of 
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1883, and the rules thereunder, the Government 
were entitled to dispense with the s»rvicesof the 
hereditary oflicers, that with the cesser of the 
services the rightto any payment ceased, that, 
therefore, the Government were not compellable 
to make any payment tothe plaintiff, that any 
payments tv plaintiff were er gratia paymentsand 
that accérdingly he had no cause of action, as they 
were not raised in the written statement and pot 
urged in any of ths Courts below; [p. 793, col. 
] `~ 


(3) that the pereentage rights conferred by the 
sanad must te calculated by reference totke Qov- 
ernment assessment forthe time being; Tibid.] 

(+) that the rules framed under the Bombay Act 
VII of 1863, did uot apply to shares of reyenues held 
for service; jp, 799, col. 2.] 

(5) that the case was governed by Art. 1831, 
Limitation Actand not by Art. 14, asthe plaintiff 
was not seeking to setasideany Act or otder; ([p. 

the rights and 


800, col. 1.] 

(6) that the case decided only 
obligations of the plaintiff and the Gorernmert but 
no queetion as between the Government and any 
other person [ibid ] 

Under 8. 6 ofthe Pensions Act, 167), ik is not 
open to the plaintiff to obtain an order for payment. 


‘He can, however, obtain a declaration of his rights. 


[p. 800, col. 7.1] 

Messrs. L. DeGruyther, K. C., and W. 
Wallach, for the Appellant. 

Sir Thomas Strangman, for the Res- 
pondent. 

Lord Russell of Killowen.—In the 
year 1704 the Maharajah of Satara by 
sanad confirmed to an ancestor of the plaint- 


“iff the rightin perpetuity to collect the 


i 


revenue of two divisions (viz., Kharepatan 
and Salshi), each comprising varivus villages 
within its boundaries. In _ regard to 
Kharepatan the remuneration was- fixed at 
2 percent. of the Government assessment. 
In regard to Salshithe percentage waa 
not expressly mentioned in the grant, but 
the rightsin respect of Salshi were treated 
as in all respecls upon the same 
footing as the rights in respect of Khare- 
patan. Kharepatan and  Salshi are 
situate inthe Talukas of Degad and Mal- 
wan ofthe Ratnagiri District, 

The British Government acquired this 
territory in 1817 and for many years there- 
after the ancestors of the plaintiff and the 
other hereditary officers were continued in 
the enjoyment of their offices and emolu- 
ments, 

Later on, the Government desired to 
supersede the hereditary officers, and in ‘or 


about the year 1865 an offerofa commu- 
tation settlement was made by Government - 


to the Ratnagiri office-holders, as a result 
of which, if accepted, they would cease to 
discharge the duties of their offices and 
would receive a reduction in their emolu- 


<. ments of 03 annas per rupee, This commu- 
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tation or non-service settlement was en- 
forced compulsorily by a Govenment reso- 
lution (No. 6260) of September 16, 1887, 
with the result, as regards the plaintiff or his 
predecessor-in-title, that they only became 
entitled to receive 1 rupee 9 annas per 
cent. of the Government assessment. 

The Government resolution, No. 6260 re- 
cites that the Government had undoubted- 
ly full authority to enforce the above 
settlement upon the office-holcers and the 


existence of that authority (however it may 


have arisen) has not been in dispute in 
the present action. 

Later, however, the Government took 
further action inthe matter and it is their 
authority and power in relation to that fur- 
ther aclion which has been questioned by 
the plaintif in these proceedings. 
Whatthe Government did was totake the 
average amount paid to the District heredi- 
tary officers overa period of five years, 
1882 1887, and to fix the resulting amount 
(less54 annas per rupee) aS an annual 
sum to be paid, irrespective of what the 
amount of the Government assessment might 
be from time totime. In the case of the 
plaintiff, the fixed annual sum was Rs. 642, 

There does not appear to have been any 
formal order of Government substituting 
these fixed annual sums of the annual per- 
centages, but there were put in evidence 
two documents which it was said, operated 
to effect the change. One is.a document 


‘(dated April 20,1889) signed by J. Pollen, 


acting Collector of Ratnagiri, which runs 
thus: >. 

“Sabmitted to the Oommissioner S. D. for 
orders, The acting Collectoris of opinion that the 
average offive years’ receipts should be taken as 
the basis for fixing future payments which should 
be declared permanent and not liable to reyi- 
sion,” 

The other is the reply (Hx. D. 35) -of the 
Commissioner of the Southern Division 
(dated July 3, 1889),in which he says:— 

“The acting Commissioner B.D.  sgreeg” 
with Doctor Pollen and directs that the average 
of five years’ receipts should be taken as the 
basis of fixing the future payments of the District 
Hereditary Officers which should be declared per- 
manent. This courso has been followed in other 
Districts in the Presidency.” x 


Doubts were suggested before iheir 
Lordships whether this direction of the 
Commissioner was an act of the Govern- 
ment ab all, but thereis no doubt that 
the Government approved and acted upon 
it, because thenceforward payments were 
in fact, made upon the five years’ footing, 
Their Lordships must, they think, treat 


the matter as though the substitution.of 
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the fixed annual sum for the percentage 
payments wasan act of the Government. 
The question, however, still remains whe- 
ther such act was within the Government's 
power. 

In the year 1900 the plaintiff made an 
application to Government in the following 
circumstances:—The Survey Settlement 
was first made applicable to Malwan in the 
year 1882-83 and to Devgad in the year 
1892-93. The result in each case was an 
increase in the Government assessment. 
The plaintiff, on March7, 1400, applied to 
the Collector Saheb Bahadur of the 
Ratnagiri District, claiming to be paid his 
percentage on the larger assessments, 
haying for the firsttime ascertained that 
he was being paid an insufficient sum. 
Incredible thoughit may seem, it was not 
until the end of the year 1913 that the 
Government made reply to this applica- 
tion. By Government resolution, No. 11396, 
dated December 16, 1913, it was decided 
that as regards Malwan the sum should be 
calculatedon the Survey Settlement. As 
regards Devgad, the application was not 
granted. From thisit would appear that 
Government revised the fixed sum in rela- 
tion to Malwan because jt should 
originally have been calculated in relation 
to the new assessment and this had not 
been done. They declined to revise the 
fixed sum in relation to Devgad because the 
increase in the assessment had taken place 
subsequently to the fixing of the permanent 
sum. Thiswasarefusal by the Government 
to admit any right in the plaintiffto a 
variable annual sum. 

In 1916 the plaintiff filed a suit against 
the Secretary of State for India in Council 
claiming that in regard to Devgad he was 
entitled to his percentage on the agsegs- 
ment from time to time, but this suit was 
dismissed on technical grounds, viz., that 
it was not maintainable without a certificate 
under the Pensions Act, 1871 (Acts of the 
Government of India, XXIII of 1871), 

Meanwhile (1914-15) the revision survey 
was made applicable to Malwan, and 
resulted in an increased Government 
assessment, An application by the plaintiff 
for a corresponding increase in payment 
resulted in his obtaining ths necessary 


certificate under the Pensions Act, 1871, - 


which enabled him to file the present 
suit in 1923, against the Secretary of State 
for India in Council. The plaintiff claimed 
in that suit a declaration of his rights, and 
- payment of a sum calculated upon the 
footing that he was entitled to receive a 
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percentage of the amount of the Government 
assessment for the time being. 

The defendant raised three defences, 
viz:—(1) that the suit was barred under the 
Limitation Act; (2) that the plaintiff was 
not entitled to more than what would be 
payable in accordance with the Ex. D, 35; 
and (3) acquiescence by the plaintiff. 

The District Judge decided in favour of 
the plaintiff on limitation and acquiescence; 
but he dismissed the suit upon the ground 
that the Government by their resolution of 
December 16, 1913, had accepted the decision 
of the Commissioner contained in Ex. D. 35 
and had “acted under an express authority 


-conferred upon them by rules under a 


statute.” Therulesin question are certain 
rules made under two Bombay Acts, viz., 
Act XI of 1852 and Act VII of 1863. They 
will be considered by their Lordships 
later. 

On appeal to the High Court at Bombay, 
that Court reversed the decree of the lower 
Court and decreed the plaintiff's claim 
with costs in both Courts, the amount 
decreed to carry interest at 6 per cent. per 
annum from date of suit till realisation. 


Both fhe learned Judges in the High 
Court decided against the plea of limita- 
tion. The plea of acquiescence does not 
appear to have been pressed in the High 
Court any more than it was pressed before 
their Lordships’ Board. 


Baker, J., thought that under the terms of 
the sanad the percentage was payable on 
the Government assessment as it varied 
from time to time, and that the Bombay 
Act VILof 1863, under or by virtue of 
which the Government claimed to have the 
power to substitute and to have substituted 
a fixed invariable sum, had upon. its true 
construction no application to the case, 
inasmuch asthe Act dealt only with pay- 
ments to be made by the subject to Govern- 
ment and had no reference to payments to 
be made by Government to the subject. 
He also held that the rules made under the 
Act, while authorising the reduction of tbe 
percentage, did not authorise the substitu- 
tion of a fixed annual sum. 

Nanavati, J., took the same view as to the 
inapplicability of Act VIL of 1863 and the 
construction of the sanad. He further held 
that Ex. D 35, substituting a fixed annual 
sum, was not authorised by the Government 
resolution No, 6260, which only authorised 
the reduction of the percentage by 54 annas 
per rupee, and that no subsequent ratifica- 
tion or approval by the Government could 
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avail the defendant who had based his case 
on the resolution alone. 

The defendant has appealed to His Majesty 
in Council and hes sought to argue his case 
primarily on different grounds. He con- 
tended that irrespective of the provisions 
of Act VII of 1863 and the rules thereunder, 
the Government were entitled to dispense 
with the services of the hereditary officers, 
that with the cesser of the services the 
right to any payment ceased, that therefore, 
the Government were not compellable to 
make any payment to the plaintiff, that any 
payments to him were ea gratia payments, 
and that accordingly he had no cause of 
action. In their Lordships’ opinion the 
defendant ought not to be allowed to raise 
this defence at this stage. It is not raised 
in the written statement, nor was ib appar- 
ently urged or considered in any of the 
Courts below. Thereis no trace of it in 
any of the judgments, and indeed, in 
answer to aninterrogatory framed In these 
terms, “Slate under what law according io 
your contentionthe Commissioner gol the 
power io make (or issue) the Tharay 
(decision or resolution), Ex. 35,” the defend- 
ant made the following statement:— 

“As stated . the Government issued Resolution 
No. 6260, dated September 16, 18:7 and it was issued 
according to the rules made under sub-clause 3 
of clause 3 of s,2 of Act VII of 1863 and in ac- 
cordance therewith the Commissioner by Exhibit 35 
decided that the non-service settiement should be 
made applicable and that the amount to be paid on 
ne fae of the average of) five years should be 

med, 

Whatever may be the merits cr de- 
merits of the new plea advanced before the 
Board (and as’ to these their Lordships 
are not in a position to express any opin- 
lon), it would not, they think, be right to 
admit it against the plaintiff at this stage; 
‘and their Lordships accordingly have ex- 
cluded it from considerationupon this ap- 
peal, 

it remains to consider the other points 
which were argued beforetheir Lordships’ 
Board, 

Their Lordships are in agreement with 
the views which prevailed in the High 
Court as tothe percentage rights conferred 
under or by virtue of the sanad, viz., that 
the percentage thereunder must be calcu- 
lated by reference to the Government as- 
sessment for the time being; in other words, 
that the amount payable was liable to 
variation with a changein the assessment. 
It follows that the reduced percentage (14 
instead of 2) must still be calculated upon 
the assessment for the time being in force, 
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unless the act of the Government in sub- 
stituting a fixed annual sum was within 
their powers, and is binding upon the 
plaintiff. This question (which is the 
second point of defence referred to above), 
their Lordships now proceed to consider. 

For this purpose their Lordships will as- 
sume (without deciding) that the Act VII 
of 1863 does apply, notwithstanding the 
reasons for the contrary view stated in 
the High Court judgments. T; is howevefs, 
still essential for the defendant’s case to 
show that the rules made under the Act 
apply to the present case, for the defence 
and justification of the Government are 
that the substitution of the fixed sum was 
an executive act which the joint effect of 
os Act and rules gave them power to 

O. 

The main object of the Act is to pro- 
vide for the summary settlement of claims 
to exemption from the payment of Go- 
vernmentland revenue. Ofthat, there can 
be little doubt. But some of its provi- 
sions are framed in language capable of 
covering a wider range. In particular, 
s. 2, cl. 3 (3) provides as follows: ` 

“Lands held for service ghall be resumable or 
continuable under such general rules as Govern- 


ment may think proper from time to time to lay 
down,” f 

By s. 32it is provided that :— 

“(B: the word ‘lands’ shali, for the purposes of 
this Act, be understood to include villages, portions 
of villages, shares of the revenues thereof, and landed 
estats of every description.” 


The effect of including this artificial mean- 
ing is that s. 2, cl. 3 (3) enacts that noh 
only lands held for service but also shares 
of revenues held for service are resumable 
or continuable under such general rules 
as Government may think proper from 
time to time to ley down. 

In the present case the Government, in 
order to succeed, must be able to point 
to some rule made under the Act, pro- 
viding for the resumption or continuance 
of shares of revenues held for service. This 
they cannot do; for the only rules under 
which they claim to have acted are cer- 
tain rules made in 1878 (Exhibit D. 64) 
which only relate to what are called in 
the rules “lands held for service,” and 
“service lands.” There is nothing in the rules 
to extend the meaning of these words; 
and apart from some legislative enactment, 
it is not permissible to read into the rules 
the artificial definition which is contained 
in the Act. Indeed, the impossibility is 
emphasised in the present case by the 
fact that the rules are expressed to be 


8C0 
‘made also under the Act NI ‘of 1852, 
-which contains no such artificial definition, 
An Act of much later date (No. 1 of 190 ) 
provides by s. 20 that :-— 

“Where by any Bombay Act a power to issue 
any...rule...is conferred, then expressions used in 
the...rule..,ifit is made after the commencement 

-of this Act, shall, unless there is anything repug- 
-nant in the subject or context, have the same respec- 
tive meanings as in the Act conferring the power.” 

The corresponding Act, however, which 
was 1n force in 1878, was No. 10 of 1856, 
and it contained no similar provisions. 

It follows therefore that the rules put 
forward by the defendant as establishing 


the existence in the Government of a power . 


to substitute a fixed annual sum for a 
percentage on a variabie amount, were 
incompetent for that purpose, because they 
had no application to shares of revenues 
held for service, : 

Their Lordships prefer to base their 
-Views upon this part. of the case, upon 
the inapplicability of the rales rather than 
- upon the considerations which influenced 
the respective learned Judgez in the High 
Court, l 

There remains for consideration the ques- 
.tion of limitation, The defendant by his 
pleading, as well as here and in India, 
Telied upon Art. 14 and 131 of the 
Limitation Act. Articie 14 has, their 
‘Lordships think, clearly no application, 
for the plaintiffis not seeking to set aside 
any- Act or order. Nor does Art. 131 bar 
the plaintiff's suit, because in tho view 
of their Lordships there was no refusal 
within the meaning of that article before, 
at the earliest, 1913, and the present suit 
was instituted well within the period of 
twelve years from that year. Before their 

-Lordship Board the defendant argued 
that the case fell within Art. 120. Their 

- Lordships, however, feel no doubt, that the 
appropriate article is Art. :31 and that 
this suit has been instituted within the re- 
quisite period of time. 

Théir Lordships desire to make two 
further observations. The first is that 
the decreeof the High Court cannot stand 
in its present form. Under s. 6 of the Pen- 
sicns Act, 1-71, it is not open to the 
plaintif to obtain an order for payment. 

“He can, however, obtain a declaration of 
his rights: The second is this, that this 
case only decides the rights and obliga- 
tions of this plaintiff andthe Government. 
It decides no question as hetween the 
Government and any other person. As þe- 


tween them, for instance, it may be open- 


to the Government to raise the defence 


- ABU EO3SEIN MIA V. EMPEROR 


148 10 


which their Lordship; have declined to 
consider upon the hearing of the present 
appeal. l l 

In the result this appeal fails; but in 
view of s. 6 of the Pensions Act the 
case must be remitted to the High Court 
in order that the decree may be amended 
by confining it (apart from costs) to a 
declaration of the plaintiff's rights as pray- 
ed in the plaint;.but in calculating any 
sum to which the plaintiff may be entitled, 
the calculation (if not already made) must 
be made at the rate of Re.l annas 5 (in- 
stead of Rs. 2) per cent. per annum. The 
appellant must pay the respondent's costs 
of this appeal. 

Their Lordships will humbly advise His 
Majesty accordingly, 

N. Appeal dismissed. 

Solicitors for the Appellant :—Solicitor, 
India Office. l : 

Solicitors for the Respondent :—Messrs. 
T.L. Wilson &, Co. ` l 


CALCUTTA HIGH COURT 
Criminal Revision Petition Nos. 1041 and 
1105 of 1932 
March 30, 1933 
C. C. Guosz, Aca. O. J., AND 
8S. K. Gsosg, J. 
ABU HOSSEIN MLA—<Accusgp — 
7 PETITIONER l 
versus 


EMPEROR—Oppostts Party 
Emergency Powers Ordinance (II of 1932), s, 51— 
District Magistrate transferring case to one Magis- 


- tráte—Withdrawal to his own file and transfer to 


another Magistrate— Act, if in contravention of s. 51— 


- Jurisdiction of latter Magistrate to try the case. 


Where on the report of the Police, the Distūict 
Magistrate transferred a case under the Emergency 
Powers Ordinance toa Magistrate and subsequently 
withdrawing the case to his own file transferred it 
to another Magistrate: - 7 4 

Held, thatin doing s9, the District Magistrate acted 
as a Court and his action was in contravention of s. El, 
Emergency Powers Ordinance and that the Magis- 
trate to whom the case was subsequently transferred 
‘had no jurisdiction to try the case against the 


` accused, 


Messrs. N. K. Basu and Parimal Muk- 
herjee, for the Petitioner, l 

Mr. Khundkar, for the Crown. 

Order.—The facts are set out in the 
judgment of the learned Sessions Judge 
and need not be repeated. The point that 
has been argued before usin this case is 
that the proceedings had against the ac- 


` cused were without jurisdiction as the 


District Magistrate of Rangpur had no 
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power to transfer the case to the Sub- 
Divisional Magistrate of Gaibandha in the 
circumstances which happened. It ap- 
pears that the District Magistrate's atten- 
tion being drawn to the contravention by 
theaccused of the terms of the order of 
February 22, 1932, which required him to 
stay in a particular village, the District 
Magistrate made an order’on the report of 
the Police Officer transferring the case 
against the accused to the Sudder Sub- 
Divisional Magistrate for disposal. Sub- 
sequently the District Magistrate’s attention 
was drawn to the fact that the offence 
having taken place within the jurisdiction 
of the Sub-Divisional Magistrate of Gal- 
bandha, it became apparent to the District 
Magistrate that the proper officer to try the 
case-was the Sub-Divisional Magistrate of 
Gaibandha and not the 
Divisional Magistrate and he thereupon 
made an order withdrawing the case to 
his own file from the Sudder Sub-Divisional 
Magistrate and after such withdrawal, he 
- transferred the case to the Sub-Divisional 
Magistrate of Gaibandha. 

It is argued that having regard to the 
terms of s. 51 of the Ordinance in question 
(II of 1932) the District ‘Magistrate as a 
Court had no authority to transfer the 
case inthe manner in which he did. On 
the otherhand Mr. Khundkar has argued 
that the District Magistrate was not acting 
as a Court in making the order he did, 
that he evidently laboured under a mis- 
take in making the orders of transfer and 
that what he did was merely as an Exe- 
cutive Officer and not as a Court. The 
District Magistrate has submitted an ex- 
planation in which he states that the orders 
made by him were nuli and void as he 
did not act as a “Court.” We are un- 
able to accept the view urged upon us by 
the learned Deputy Legal Remembrancer 
and by the District Magistrate and in our 
view it is clear that the District Magistrate 
in passing the order he did, namely trans- 
ferring the case in the first instance to the 
Sudder Sub-Divisional Magistrate, then 
withdrawing the case to his own file and 
thereafter transferring the case to the 
Sub-Divisional Magistrate of Gaibandha 
did act as a Court, andif that’ is so, his 
action in our view was in contravention of 
the terms of s. 51 of the said Ordinance. 
It follows therefore that the Sub- 
Divisional Magistrate of Gaibandha had no 
jurisdiction whatsoever to. try the case 
against the accused. In that view of the 
matter the conviction and sentence passed on 
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the accused in this case must be set saide. 
"His Lordshipthen dismissed another Re- 
vision Application No. 1105 on facts and con- 
cluded.| The result therefore is that while 
the Rule in Revision Case No. 1041 is made 
absolute the Rule in Revision Case No. 1105 
is discharged and the accused who is on 
bil must surrender to his bail bond and 
serve out the remainder of the sentence 
passed in the case out of which Revision 
Case No. 1105 has arisen. Let the re- 
cords in the two cases he sent down at 
once. 

N. Order accordingly. 


OUDH CHIEF COURT 
Second Civil Appeal No. 276 of 1932- 
February 19, 1934 
SRIVAsTAVa AND Nanavorry, Jd. 
Haji ABDUL HAMID—DEFENDANT 
— A PBLLANT 


VETSUS 
M. ABDUL GHANI PLAINTIFF AND 


OTHERS—DEFENDANTS —RESPONDENTS 
Muhammadan Law—Gift—Hiba made by one 
brother to another—No evidence as to value of prop- 
erty—Transaction not one of sale—Validity of gift 
— Hiba-bil-iwaz if must be in writing and registered 
Se eer of Property Act IV of 1882), 
s. 54 ~ 


The Muhammadan Law recognizes transfers by 
sale as well as by means of a hiba bil-iwaz. It 
treats them both as distinct and separate forms of 
transfer One of the rules of Muhammadan Law is 
that an oral gift is valid, 

Where the hiba is made by one brother in 
favour of another and there is no evidence as re- 
gards the real value of the property which forms the 
subject ofthe gift, even if the transaction is sup- 
posed to have been made in lieu ofthe money kept 
in deposit by the donor, it is not one of sale to 
which the provisions of s. 54, Transfer of Property Act, 
can be made applicable and it should therefore be 
deemed valid. Bashir Ahmad v, Zubaida Khatun (1), 
referred to. 

Quere—Whether in the case of Muhammadans 
a hiba-bil-iwaz must be in writing and registered. 

S. C. A. against the decree of the District 
Judge, Lucknow, dated August 19, 1932, 
modifying the decree of the Subordinate 
Judge, Lucknow, dated January 29, 1932. 

Mr. Mohammad .Bashir-ul-Haq, for the 
Appellant. 

Messrs. Ali Zahir, A. Rauf and Rauf Ah- 


mad, for the Respondent. 


Judgment.—This is an appeal by defend- 
ant No. l against the decree dated August 19, 
1932 of the learned District Judge of Luck- 
now modifying the decree dated January 
29, 1932 ofthe Subordinate Judge of that 
place. It arises outofa suit for partition 
and for recovery of mesne profits. 
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The facts of the case so far as they are 
material for the decision of the appeal are as 
follows:— 

The plaintiff, Abdul Ghani and the de- 
fendant No. 1, Haji Abdul Hamid are 
brothers. They had a third other Abdul 
Shakoor, who died about 12 years ago. 
The other two defendants, Musammat 
Ghariban and Musammat Khatun are the 
widow and daughter respectively of the de- 
ceased Abdul Shakoor. The only property 
which is in dispute in this appeal isa 
house in Bazar Jau Lal in the City of Luck- 
now, which according to the plaintiff be- 
longed to Abdul Shakoor. The plaintiff 
claimed partition of his legal share in this 
house. 

The defendant No 1 contested the claim 
on the ground that the site of the house in 
question had been purchased by him from 
the Municipal Board but admitted that the 
superstructure belonged to Abdul Shakoor 
who had raised it with his permission. The 
defendants Nos. 2 and 3in their written 
statement pleaded that Abdul Shakoor had 
deposited a sum of Rs. 550 with defendant 
No.l and that when the former wanted to 
get the money back in order to purchase 
some land for building a house, the defend- 
ant No. 1 gave the land, which formed 
the site of the house in dispute, to Abdul 
Shakoor that he would take back the land 
whenever he (defendant No. 1) could return 
the money. This plea was modified in the 
oral pleadings in the course of which it was 
stated by the Counsel for defendants Nos. 2 
and 3 that defendant No. 1 gifted the land 
of the house in dispute orally to Abdul 
Shakoor. The plaintiff's Counsel adopted 
the case of defendants Nos. 2 and 3 with 
respect to the land in question on the same 
date. The position was further clarified in 
the course of the cross-examination of de- 
fendant No. 2 who was examined as a wit- 
ness on behalf of the plaintiff, when it was 
stated by the Counsel for defendants Nos. 1 
‘and 2 that the site in question had been 
gifted without consideration, 

The trial Court held that the gift by de- 
fendant No.1 in favour of Abdul Shakoor 
to be established. This finding has been 
upheld by the lower Appellate Court. It 
was, however, remarked by the lower Court 
that defendant No. 1 not having come 
into the witness-box to deny that a sum of 
Rs. 500 had come into his hands, it was 
possible that the plot may have been given 
in consideration of the said sum of money 
and if this was so, it might be taken that 
the transaction was a gift for consideration or 
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hiba-bil-iwaz. It has concluded its finding 
in the following words: — 

“In my opinion inall the circumstances it must be 
held that the transaction was either an out and out 
gift or else a gift for consideration and thatin either 
case, it was not necessary to reduce the transaction to 
writing.” 


It has been argued in the first place that 


‘the lower Appellate Court should not have 


entertained the case of gift as it was not 
rai-ed in the written pleadings. We are 
of opinion that this contention must be 
overruled. As stated before the case was 
distinctly raised in the oral pleadings. 
Issue No. 2 was a specific issue framed by 
the trial Court in respect of this plea of 
oral gift. The parties went to trial in 
respect of this issue. It is not possible to 
say that the plaintiff was in any way taken 
by sul prise or prejudiced in the matter. 
The next contention urged on behalf of 
the appellant is that the lower Appellate 
Court should be taken to have found that the 
gift was one for consideration and therefore 
it should beheld thatit is inoperative for 
want of a written and registered deed. 
Weare not prepared to agree withthe ap 
pellant’s Counsel that the lower Appellate 
Court has arrived at any definite finding 
about the trensaction being one of hiba- 
bil-iwaz. It has commented on the fact that 
the defendant-appellant did not enter into 
the witness-box in support of his case. It 
was therefore of opinion that 
“in the circumstances it is reasonable to accept the 
statement of the plaintiff-respondent that the plot 


was gifted by the defendant-appellant to Abdul 
Shakoor.” 


The statement of the plaintiff-respondent 
which has been believed by the lower 
Appellate Court shows that it was a simple 
gift. The plaintiff does not say a word 
about the gift having been madein con- 
sideration of the sum of Rs. 550 which was 
held in deposit. Our reading of the remarks 
which follow the sentence just quoted and to 
which reference has been made at the begin- 
ing is that in the opinion of the learned Dis- 
trict Judge, the donor was influenced in 
making the gift by the fact of his standing 
indebted to the donee for the sum of 
Rs. 560, We are not prepared to read the 
finding as meaning that the gift was in 
lieu ofthis amount. The concluding sent- 
ence of his finding which we have already 
quoted also leaves no doubt that the learned 
Distiict Judge did not arrive at any 
definite finding about the gift being a 
hiba-bil-iwaz. In this view of the matt r 
we have looked intothe evidence for our- 
selves and the conclusion reached by us is 
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that there is no evidence to prove that it 
wasa gift in lieu of the sum of Rs. 550. 
This was not the case of the plaintiff and 
none of his witnesses has deposed to that 
effect. The mere fact that the donor held 
in deposit of a sum of Rs. 550 in his hands 
atthe time of the gift cannot lead tothe 
necessary conclusion that the gift was in 
lieu of this money. It is conceded by the 
learned Counsel for the appellant that if it 
was a simple gift no objection can be 


raised on the- ground of its being merely 


oral and not in writing and registered. 

In the above view of the case, the ques- 
tion whether in the case of Muhammadans a 
hiba-bil-twaz must be in writing and 
registered does not arise and it is not 
necessary for us to decide the question in 
this case. We may however point out that 
all the cases referreu to by the learned 
Counsel for the appellant in support of his 
contention have been discussed by a Bench 
of this Court in Bashir Ahmad v. Zubaida 
Khatun (i). In that case it was held that 
where a Muhammadan husband in lieu of 
his wife’s unpaid dower, transferred his 
under-proprietary share in her favour and 
the words of transfer used in the document 
were “hiba wa bakhsh diva’ and at end the 
document was christened a deed of gift, 
the transaction was one of a hiba-bil-iwaz 
and nota sale deed. It is true that this 
was a case of pre-emption but it should 
make no difference in the principle of 
interpretation when the same question has 
to be considered with reference tos. 54 of 
the Transfer of Property Act. We should be 
reluctant to depart from the view taken by 
the Bench in this case, which, as pointed 
out by the learned Judge who decided it, 
has prevailed in this Court for many years. 
The Muhammadan Law recognizes transfers 
by sale as well as by means of a hiba-bil-iwae. 
It treats them boih as distinct and separate 
furms of transfer. One of the rules of Muham- 
madan Lawis that an oral gift is valid. Section 
29 of the Transfer of Property Act provides 
that nothing in Chap. \ IIL ofthat Act which 
relates to gifts shall be deemed to affect 
any rule of Muhammadan Law. The gift in 
question must therefore be held to be valid 
unless it gan be treated as a sale within 
the definition given in s. 54 of the Transfer 
of Property Act. We are not prepared to 


say that all cases of hiba-bil-iwaz must be. 


held to be sales within the definition given 
in that section. 
hiba was made by one brother in favour 


(1) 92 Ind. Oas 265; 30W N 105; A I R 1926 
Oudh 186. 
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of another. We have no evidence as regards 
the real value of the property which forms the 
subject of the gift. Under the circumstances 
we are not satisfied that the trunsavtion, even 
if supposed to have been made in lieu of the 
money kept in deposit by the donor, is one 
of sale to which the provisions of s. 54 of 
the Transfer of property Act can be made 
applicable. 

The result therefore ıs ihat the appeal 
fuils and is dismissed with costs. 

N. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 


COURT 
Criminal Revision Petition No. 120 of 1932 
June -8, 1932 
GRILLE, A. J. O, 
DINANATH PATIRAM — AccusED~— 
APPLIOANT 
VETSUS 

OPPOSITE Party 

C. P. {Land Revenue Act JI of 19:7), s. 219— 
Government Notification No. 332-341-X/I dated 
January 29,1931 Tahsildar removing unauthorized 
encroachments— Whether acting in execution of duty 
as public servant Assault on Tahsildar while doing 
so— Penal Code Act XLV of 860), s 393. 

By Government notification No 332-341-XII, 
dated January, 29, 1931, the Governor in Oouncil 
invested all Tahsildars with the powers ofa Deputy 
Commissioner under 8. 21%, Central Provinces Land 
Revenue Act and consequently a Tahsildar while 
removing unauthorized encroachments is acting in 
the execution of his duty as a public servant and a 
conviction under s. 353, Penal Code, for assaulting the 
Tahsildar while doing so, is justifiable, 


EMPEROR 


OG. R. P. from an order of the Ad- 
ditional Sessions Judge, Raipur, dated 
April 4, 1932. 


Mr. M. R Pathak, forthe Applicant. 

Mr. P. Lobo, for the Crown. 

Order.—The applicant has been con- 
victed under s. 353, Indian Penal Code, 
for an assault on the Tahsildar, Bilaspur, 
in the execution of his duty. The as- 
sault occurred at the village of Kota when 
the Tahsildar under s. 219, Land Revenue 
Act, was removing unauthorised encroach- 
ments. The appiicant has been fined Rs.300, 
a sentence which 1s upheld in appeal. 
Throughout the case it has been sirenuous- 
ly urged that the Tahsildar was not act- 
ing in the execution of his duty as a Go- 
vernment servant and therefore, no convic- 
tion under s. 303, Indian Penal Code was, 
sustainable, and it is contended before me 
that in ordering the removal of the struc- 
ture which was an encroachment on the 
road there was no order by the Deputy 
Commissioner, or by an officer empowered 
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under the Act, with the powers of the Depu- 
ty Commissioner, to order this ejectment 
and. further that no time had been fixed 
by the Deputy Commissioner within which 
any building was to, be remoyed. It is con- 
tended that the. Tahsildar acted on his own 
responsibility without any. orders from a 
superior officer. Thiscontention would un- 
doubtedly succeed if it were true, despite 
the attempts of palliation that have been 
made both by the trying. Magistrate and 
in the Sessions Court. 

The truth howeveris that the Tahsildar 
was empowered toact on his own authority. 
In neither of the Courts hasthis fact been 
apprehended and the Tahsildar makes no 
mention of itin his evidence. By Govern- 
ment notification No. 332-341-XII, dated 
January 29, 1931, the Governor in Council 
invested all Tahsildars with the powers 
of a Deputy Commissioner under s. 21), 
Central Provinces Land Revenue Act. The 
Tahsildar therefore had full warrant for 
everything that he did, including the time 
that he fixed, however.inadequate it may 
be considered, for the renewal of the 
structure and there can be no doubt'that 
he was acting in the execution of his 
duly as a public servant when. he was 
assaulted. The facts and circumstances 
of the assault have been duly taken into 
consideration in the lower Courts in award- 
ing the sentence and it cannot be said 
that thesentence is inappropriate. 

The application is dismissed. l 

N. Application dismissed. 


_ , OUDH CHIEF COURT 
Criminal Revision Application No. 9 
of 19884 ^ 
; = February 19,.1934 
` NANAVOTTY, J. 
JOKHU RAM—ACCUSED— APPELLANT 
VETSUS Be 
EMPEROR—COmPLAINANT— OPPOSITE 
Party 
Penal Code (Act XLV of 1860), ss. $9, :0i— 
Accused himself being the aggressor— Beating ending 
wn death of one of the assailants— Accused, if entitled 
to right of private defence. | 
Although when a person is attacked while doing a 
lawfulact he isentitled to stand his ground and 
defend himself, and the law does not intend that 
he must run away to have recourse to the protection 
of the public stthorities, where the accused was not 
doing alawfulact-when he was attacked but was 
himself the aggressor.and commenced the beating of 
his assailants which resulted in the death of one of 
them, he is not entitled to claim the right of private 
defence of person or property. Kinja Bhuniya v. 
Empeor (1), distinguished. Hafiz Ali v. Emperor (7), 
referred to, f 
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Cr. R. App. revision of the order of 
the Sessions Judge, Rae Bareli, dated No- 
vember 7, 1933. ` 

Mr. K. P. Misra, forthe Applicant. 

Mr. H. K.Ghosh, Assistunt Government 
Advocate, for the Crown. 

Judgment.—This is an application for 
revision of an appellate order of the 
learned Sessions Judge of Rae Bareli uphold- 
ing the conviction of the applicant Jokhu 
Ram for an offence under 304, Indian 
Penal Code, passed by the learned As- 
sistant Sessions Judge of Partabgarh. 

The story of the prosecution which has 
been found proved to be true by the 
learned trial Judge as well as by the 
learned Sessions Judge of Rae Bareli is 
as follows:—There is a mango grove in 
village Singhni Police station Sangipur, 
in the District of Partabgarh. This grove 
is Owned by three persons, namely Hira 
Singh, Raghunath Singh and Sukha Singh. 
Two-thirds of the grove was mortgaged 
with possession to Jokhu Ram, the ap- 
plicant before me. The share of Hira 
Singh. was mortgaged with possession in 
the names of Bijai Bahadur Singh, (P. W. 
No. 1), and Fateh Bahadur Singh both 
of whom are sons of the deceased: Data 
Din. On the evening of May 30, 1983, 
Ganga Prasad, one of the accused who 
has been acquitted, had the mangoes of 
one of the trees in the grove plucked 
through Bisram, (P. W. No. 3) and Uhitroo, 
(P. W. No. 6), as well as by Balwant Jhadi 
and Mahabir. Sheo Narainis the nephew of 
Jokhuand had filed a suit for his share in 
the grove against Jokhu and his son alleging 
it to be joint family property. The 
deceased Data Din Singh was financing 
Sheo Narain in this suit. Sheo Narain 
and Data Din came to. the grove 
where the labourers were collecting the 
mangoes. A certain portion of the mangoes 
which had been plucked were kept apart 
as wages of the five labourers who were 
engaged that afternoon. A one-third 
portion of the mangoes ‘collected was 
taken away by Fateh Bahadur Singh, the 
son of Data Din Singh. Ganga Prasad 
thereupon began to collect the remaining 
in his basket. 
Upon this. Sheo Narain told him that he 
must’ give him his. share and upon the 
refusal of Fateh Bahadur he upset the 
basket which contained the mangoes and 
then a quarrel ensued. In the meantime 
Sitla Din Singh, (P. W. No, 4), a son of 
Raghunath Singh, and a co-sharer in the 
grove, arrived and asked the men not 
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to quarrel. Immediately afterwards Jokhu, 
accused, and Sarju Prasad arrived and 
Jokhu shouted “beat him", and he im- 
mediately: aimed a lathi blow on Sheo 
Narain. Sitla Din parried the lathi blow 
with his umbrella andin doing so received 
hurt on his hand. All three accused 
Jokhu Ram, Sarju Prasad and Ganga 
Prasad, began to beat Sheo Narain with 
lathis and inflicted about a dozen injuries 
on his person. When Sheo Narain fell 
down Data Din intervened and shouted 
“why are you killing Sheo 
Hearing this Jokhu turned round and 
dealt a lathi blow on the head of Data Din 
Singh. The skull was fractured and 
Data Din fell to the ground bleeding 
profusely from his head. At this stage 
the accused ran away. Bisram then went 
to the house of Data Din and informed 
‘his son Bijai Bahadur of what had 
happened Bijai Bahadur went to the 
spot and brought his injuréd father back 
on acart. Shortly afterwards Data Din 
died, and Bijai Bahadur then took the 
dead body of Data Din to the Police 
station and mude a report the next 
morning, and that started the Police 
investigation and the prosecution: of the 
applicant and others on a charge under 
s. 304, Indian Penal Code. The learned 
Assistant Sessions Judge acquitted Sarju 
Prasad and Ganga Prasad but convicted 
Jokhu Ram of an offence under s. 304, 
Indian Penal Code and sentenced him to 
four years’ rigorous imprisonment. The 
appeal filed by Jokhu Ram from jail was 
summarily dismissed by the learned 
Sessions Judge of Rae Bareli and Jokhu 
Ram has now filed the present applica- 
tion for revision through his learned Counsel, 
Mr. K. P. Misra. 

It is alleged on behalf of the applicant 
that Jokhu Ram had the right of private 
defence of person as well as of property, 
aud in support of this contention the 
rulings reported in Kunja Bhuniya v. 
Emperor (1), Emperor v. Kalajit (2), Queen- 
Empress v. Narsang Pathabdas (3), 
Pachkauri v. Queen-Empress (4), Emperor 
v. Ayya Annasamy Aiyar (5), Atingal 
Kunhiramanv. Emperor (6), and Hafiz Alt 
v. Emperor (7),-have been cited by the 


(1) 15 Ind. Cas 481; 39 O 896,160 W N 1083; 31 
Or LJ 481. l 

(2) 24 A 143; A W N 1901, 193. 

(3) 14 B 441. 

(4) 24 O 686. 

(5) 25 M 624; 1 Weir 65:12 M L J 403. 

6) 23 M 454; 3 Or. L J 43, 

(7) 10 O O 196; 6 Or. L J 271. 
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learned Counsel for the applicant. In 
the ruling reported in Kunja Bhuniya v. 
Emperor (|), above mentioned, it was 
held that when an attack is made 
on persons acting in the lawful exercise 
of their right over property they are 
entitled to the right of private defence, 
and the only question that arises there- 
after was’ whether any member of the 
party had individually exceeded the right 
of private defence. The facts of the 
present case do not come within the 
principle enunciated by the learned Judges 
of the Calcutta High Court in the ruling 
above cited. Here it was the accused 
Jokhu himself who wantonly shouted 
“heat him” and immediately aimed a 
lathi blow ab Sheo Narain. There was no 
question here of Jokhu Ram acting in 
the lawful exercise of his right over prop- 
erty. The facts of the other rulings 
relied upon by the learned Counsel for 
the applicant and mentioned above, are 
also quite different from the facts of the 
present case. It is true, as held in Hafiz 
Ali v. Emperor (7), that when a person 
is attacked while doing ‘a lawful act he 
is entitled to stand bis ground and defend 
himself and that the law does not intend 
that he must run away to have recourse 
to the protection of the public authori- 
ties, but in the present case Jokhu Ram 
was not doing a lawful act when he was 
attacked, but, as a matter of fact, he 
was himself the aggressor and commenced 
the beating of Sheo Narain and Data 
Din which resulted in the latter’s death. 
It is clear upon the facts found by the 
two lower Courts that the applicant 
Jokhu Ram cannot claim the right of 
private defence of person or of property. 
As regards the sentence passed upon 
the applicant, I am not prepared to hold 
that it is unduly severe. It is true that 
the applicant is an old man of 65 ‘years 
of age as alleged in the grounds set 
forth in the application for revision, but 
in the circumstances of this case the 
sentence of four years’ rigorous imprison- 
ment -passed upon the applicant is by 
po means too severe. I accordingly reject 
this application for revision and confirm 
the conviction and sentence passed upon 
the applicant. 


N Application dismissed, 
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RANGOON HIGH COURT 
Criminal Appeal No. 465 of 1933 
June 7, 1933 
Mya Bu AND BaGULET, Jd. 
EMPEROR 
versus 
NGA PO YIN—Opposits PARTY. 

Criminal Procedure Code: Act V of 1898), s. i] 7— 
Appeal against acquittal—Trial Court acting 
perversely—Unreasonable and distorted conclusions 
drawn from evidence—Miscarriage of justice— 
Crown case strong—Appeal must be allowed. 

Where it appears that the trial Court has acted 
perversely, and has drawn unreasonable and distort- 
ed conclusions fromthe evidence and that it would 
be a serious miscarriage of justice to allow a 
murder committed inthe middle of a village in 
broad daylight in the presence of several people, to 
go unpunished, andthe Crown has produced a 
strong case to prove it, the appeal against acquittal 
must be allowed Empress of India v. Gayadin 
(1), distinguished. 

Cr. A. from an order of the Sessions 
Sae EO, Myaungmya, dated January 18, 
1933. 

The Government Advocate, for the Crown. 

Mr. S. R. D. Gupta, for the Opposite 
Party. 

Baguley, J.—This is an appeal by the 
local Government against the acquittal of 
the respondent, who was tried on a charge 
of murder by the Sessions Judge of Myaung= 
mya and acquitted. The case for the 
Crown is that the deceased Ba San was 
walking through the village of Kwele. 
He was going from east to west and he 
stopped for a moment in front of the house 
of Mg Tin and spoke to him and then went 
on towards the west. Just after he had 
passed Mg Tin’s house he was met by the 
accused Po Yin who was coming from west 
to east. As they met, Po Yin stabbed him 
in the abdomen witha knife or some small 
pointed weapon which he had in his hand, 
after which the accused proceeded a little 
further towards the east, turned round to 
the north and left the main road by the 
side of Mg Tin’s house and ran along the 
side road. This road or pathway was slip- 
pery owing to its being wet. He fell down 
in front of Po Thaik’s house, picked him- 
-self up and ran away. 

To support the case for the Crown there 
is first the evidence of Mg Tin (His Lord- 
ship narrated the prosecution evidence, 
and proceeded). When the deceased 
arrived at the hospital his dying deposition 
was recorded by a Magistrate and in the 
dying deposition he accused Po Yin of 
having stabbed him. He gave asa reason 
for the stabbing that in the dry weather he 
had had a fight with Po Yin and so Po Yin 
_ bore grudge against him. This certainly 
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suggests that the assailant must have been 
Po Yin, the accused and not the other 
Po Yin, because if the Headman’s state- 
ment is accepted to the effect that the other 
Po Yin only came to the village during the 
rains he could not have had a quarrel with 
the deceased during the previous dry 
weather. This completes the case for the 
Crown. 

The defence is that the accused was not 
in the village at the time. It is suggested 
that either the deceased was stabbed by 
the other Po Yin or else that he fell down 
and stabbed himself with his own dagger. 
[After narrating the defence evidence, His 
Lordship proceeded.] It will be seen from 
this resume of the evidence that the case 
for the Crown is a strong one depending 
as it does on the evidence of two eye-wit- 
nesses and the statements made by the 
deceased before his death, while Ma Ngwe 
Baw is very nearly an eye-witness in that 
she says that she saw Po Yin running away 
directly before Ba San came to the house 
stabbed. The defence is an alibi deposed 
to by two private persons, for the evidence 
of people who say that a week before the 
event the accused said be was going to 
leave the village does not mean that he 
actually left, together with the well-known 
form of defence, namely, that directly after 
the deceased was stabbed nobody knew 
anything about who had done it, and 
these witnesses coupled their statements 
with imputing actions to the Headman 
which are entirely incomprehensible. The 
learned Sessions Judge has examined the 
evidence in his judgment with what appears 
to be a strong bias against all the prosecu- 
tion evidence. [After discussing the pro- 
secution evidence his Lordship proceeded. | 
In my opinion the case has been proved 
right up to the hilt and I consider that the 
learned Judge’s method of commenting on 
the case was entirely unwarranted. It was 
nothing more than a special pleading on 
behalf of the accused and shows throughout 
strong bias against the prosecution. The 
learned Advocate for the respondent urges 
that even if we dotake a different view of 
the evidence to that taken by the Sessions 
Judge it isnot right that we should allow 
the appealand he quotes Empress of India 
v. Gayadin (1). This case however does not 
really help him in any way, for it says that 
the powe1s of the Court to allow an appeal 
against an acquittal should only be ex- 
ercised 
“in respect of pure decisions of fact, only in those 


(1) 4 A 148; A W N 1881, 159. 
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cases where, throughfthe incompetence, stupidity or 
perversity of a subordinate tribunal such unreason- 
able or distorted conclusions have been drawn from 
the evidence as to produce a positive miscarriage of 
justice." 

In this case it seems to me that the trial 
Court has acted perversely, and has drawn 
unreasonable and distorted conclusions 
from the evidence. I also consider that it 
would be a serious miscarriage of justice 
to allow a murder committed in the middle 
of a village in broad daylight in the pre- 
sence of several people to go unpunished 
and to allow a murder of this kind to go 
unpunished, when the Crown has produced 
a strong case to prove it, would amount to 
serious miscarriage of justice. I would 
therefore set aside the acquittal by the 
Sessions Judge and convict the accused 
of murder under s. 302, Indian Penal Code 
and would direct that he be hanged by 
the neck until he is dead. 

Mya Bu, J.—I agree. 

N. ; Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 93 of 1932 
October 9, 1933 
Raza, J. 
RAGHUNANDAN DEFENDANT — 
APPELLANT 


versus 
KRISHNA DUTT AND ANOTHER — 


PLAINTIFFS — RESPONDENTS 

Custom tOudh)—Sale of grove—Right of zemindar 
to zar-i-chaharum—Mortgage of grove by conditional 
sale—Mortgagee becoming owner under compromise 
decree—Applicability of custom. 

A grove-holder, by custom, is liable to pay zar-i- 
chaharum {one- fourth of the purchase money tothe 
zemindar upon a sale of his grove. The custom 
extends to a case where there has been a foreclosure 
as the result of acompromise between the parties to 
the mortgage on the basis of which the mortgagee’s 
claim is decreed by the Oourt against the mortgagor 
Sanai Prasad v Balak Ram (1., Utri Din v. Munshi 
Prag Narain :2) and Hira Ram yv Deo Narain (3), 
relied on : 

S.C. A. against the decree of the Subordi- 
nate Judge, Sitapur, dated March 17, 1932, 
reversing that of the Munsif, Sitapur 
dated November 18, 1931. 


Mr. Rudra Datt Sinha, for the Appel- - 


lant. 

Mr. Hydar Husein, for the Respondents. 

Judgmeht.—This is’ an appeal from 
a decree of the learned Subordinate Judge 
of Sitapur, dated March 17, 1932, setting 
aside a decree of the learned Munsif of 
Sitapur, dated November 18, 1931. 

The facts of the case are sufficiently 
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set out in the judgment of the learned 
Subordinate Judge, and if is not neces- 
sary torepeat them in detail, in disposing 
of this second appeal. 

The dispute in this case relates to 
zar-i-chaharum. The plaintifis-respondents, 
Krishna Dutt and Bhairon Dutt, are 
zemindars of village Bhirya in the District 
of Sitapur. Kandhai, defendant No. 2, 
was in possession of two groves in Bhirya 
asa grove-holder and ryot. He mortgaged 
these groves to Raghunandan, defendant 
No. 1, (appellant) some years ago. It was 
a mortgage by conditional sale. Raghu- 
nandan sued to enforce his mortgage and 
then he and Kandhai came to terms 
and filed a compr mise, on January 24, 
1930 The claim was decreed in terms 
of the compromise. Reghunandan got 
possession of the groves under the com- 
promise on April 5, 1931. He thus 
became the owner ofthe property and got 
thereof as such under the 


possession 
terms of the compromise mentioned 
above. 


The plaintiffs brought the present suit 
on July 27, 1931; alleging that they were 
entitled to recover Rs. ws7-8-0 as zar-i- 


chaharum. out of the sum of Rs. 350 in 
lieu of which defendant No. 1 (Raghu- 
nandan) had become the owner of the 


property under the compromise decree for 
foreclosure. mentioned above. 

The ciaim was resisted by Raghunandan 
(defendant No. 1). He denied the alleged 
custom and pleaded that it had no applica- 
tion to the present case. 

The learned Munsif dismissed the suit 
on the ground that the alleged custom had 
no application to the present case. He 
was of opinion that tbe entry in the 
fard-riwaj-baghat (Ex. 1), filed on behalf 
of the plaintiffs, does not afford any evi- 
dence of a custom entitling the zemindars 
to claim zar-i-chaharum on the foreclosure 
of a riyaya’s grove. He held that the 
custom of a grove-holder’s liability to pay 
zar-i-chaharum upon a sale of his grove 
must be taken to be established; but the 
custom of hag-i-chaharum is limited to the 
case of private sales only and does 
not extend to a case of foreclosure 
through court. The custom recorded in 


Ex. 1 is in the following terms :— 

“Whenever anyone sells or cuts down his grove, 
then in the case of its sale or cutting down, one- 
fourth of the price or one-fourth of the wood, asthe 
case may be, shall be taken from him by the 
zemindars in exercise of zemindari rights ” 


The learned Subordinate Judge agreed 
with the finding of the learned Munsif 
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that Ex. 1 is sufficient evidence of the 
“alleged custom; but he disagreed with the 
finding of the learned Munsif that the 
custom does not extend to the passing 
of a title under a foreclosure decree, even 
‘if such a decree is based on a com- 
promise. He held that the mortgagee’s 
entering “into possession of the groves in 
pursuance of the compromise is nothing 
‘better than a private purchase of the 
groves’ and that it makes no difference 

“if instead of taking a registered sale 
deed, the same result is brought: about 
by a compromise filed in a suit on the 
mortgage.” He, therefore, allowed the 
plaintiffs’ appeal and decreed their claim 
with costs against both the defendants. 

Raghunandan (defendant No. 1) alone 
has come to this Court in second appeal. 

In my opinion there is no substance in 
this appeal. There is no doubt that the 
fard-1-riwaj-baghat (Ex. 1) is binding upon 
the parties to the mortgage (i. e., defend- 
ants Nos. 1 and 2). I agree with the 
lower Courts on that point. The case of 
Sanai Prasad v. Balak Ram (1) supports 
the view taken by the lower Courts on 
that point.” The custom of hag-i-chaharum 
is thus sufficiently established. The only 
‘question to be decided is whether such 
custom is limited to private sales and 
does not extend to a case where there 
has been a foreclosure as the result of a 
compromise between the parties to the 
mortgage on the basis of which the mort- 
‘gagee’s claim is decreed by the Court against 
the mortgagor. 

In my opinion this question has been 
rightly decided by the learned Subordinate 
Judge in favour of the plaintiffs (zemin- 
dars). 

I ae heard the learned Counsel. for 
the parties and have examined carefully 
the cases that have been laid before me. 
Ido not think it necessary to refer to more 
than two of these cases. I may refer to 
the case of Utri Din v. Munshi Prag Narain 
(2). This was a suit by the owner of a 
village for the recovery of hag-t-chaharum 
on a sale of trees in the village. The 
owners of the trees mortgaged them by 
way of a conditional sale to the appellant 
who subsequently obtained a decree for 
foreclosure. The mortgagors failed to 
redeem the mortgage and an order absolute 
for foreclosure was passed in due course, 
The wajib-ul-arz of the village, which was 
held to be binding upon the parties to 


(1) 23 Ind. Cas. 962;1 O L J 78, 
(2) 11 0064. 
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the mortgage, provided for the payment 
of hag-i-chaharum (one-fourth of the 
purchase money) to the iandlord on a 
sale of trees being made by persons in the 
position of the mortgagors. The learned 
Judicial Commissioner made the follow- 
ing observation in his judgment in that 
sult :— 

“It cannot be doubted that when a conditional 


sale has ripened into an absolute sale there has 
been a sale within the meaning of the wajib-ul-arz.” 

I may also refer to the case of Hira 
Ram v. Deo Narain (3). This case also 
was a case of conditional sale which had 
become absolute. It was decided by a 
Full Bench of the High Court. The fol- 
lowing observations were made by the 
Hon'ble Judges in their judgment in that 
Case :— 

“One question contested in the Courts below was, 
whether the zemindars’ right according to the 
custom extended to such an alienation as that 
made to Hira Ram. lt has been found to do so, 
and we have before us in special appeal nothing 
to affect this finding It must, therefore, be taken 
that the zemindars’ one-fourth on the sale of 
property of this description is payable not only 
upon ordinary sales, but also upon conditional sales 
which have subsequently become by foreclosure 
absolute ` : 

In my opinion no case has been made 
out to disturb the judgment of the Sub- 
ordinate Judge. Nothing has been urged 
which weakens the force of the judgment 
or inclines me to sustain this appeal. 
Hence I dismiss the appeal with costs. 

N. Appeal dismissed. 
(3) (1867) N W PHO Full Bench Rulings p. 63. 


CALCUTTA HIGH COURT 
Government Appeal No. 1 of 1933 
June 5, 1933 

Qusa AND BARTLEY, Jd. < 
SUPERINTEND -NT anb REMEMBRAN- 
CER or LEGAL AFFAIRS, BENGAL 
VETSUS 

KHODA BAKSHA SHAH— 
ACCUSED 
Penal Code (Act XLV of 1860), s. 188—Criminal 
Procedure Code (Act V of 18¥8,, s. 133—Proceedings 
under—Validity of final order— Proceedings jor dis- 
obedience of order— Validity of prior order, af can be 


. questioned in trial—Objection as to non-impleading of a 


co-sharer in proceedings—Whether can be made in 
trial for offence | 
A question as to the validity ofthe final order 
made ın proceed.ngs “under s. 133, Oriminal Proce- 
dure Code, cannot be raised at “the trial of the 
accused for an offence under s 188, Penal Code, 
for disobedience of the order. Where in the pro- 
ceedings no objection has been raised that a co- 
sharer was not made a party; it cannot be raised in 
subsequent proceedings-under-s. 188, Penal Code. 
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G. A. against an order of the Deputy 
Magistrate, Berhampur, dated January 13, 
1933. i 

Mr. Debendranarayan Bhattacharjya, 
forthe Crown. 

Mr. Abdul Ali, for the Accused. 

Judgment. -This is an appeal by the 
Local Government under s. 417, Criminal 
Procedure Code and is directed against 
an order of the Deputy Magistrate, First 
Class of Berhampur, district Murshidabad, 
dated January 13, 1933, acquitting the ac- 
cused Khodabaksh Shah under s. 240, 
Criminal Procedure Code, of an offence 
punishable under s. 188 Indian Penal Code, 
that is disobedience of an order duly pro- 
mulgated by a public servant. The order 
which was promulgated in this case and 
which was avalid and operative order, 
so far as the respondent was concerned 
was made by a competent authority under 
s. 133, Criminal Procedure Code. The 
fact of the promulgation of the order 
made under s. 133 was not denied and 
was duly proved before the trying 
Magistrate inthe case. That a public ser- 
vant can promulgate an order lawfully 
empowered to promulgate the same is not 
denied before us. On the evidence to 
which reference has been made by the 
learned Magistrate in his order of acquit- 
tal there was clearly a direction on the 
accused to abstain from doing a certain 
act andthe accused certainly knew of 
that direction to him: there was on the 
facts proved in the case disobedience 
of the direction. In the circumstances, 
the order of acquittal passed by the 
learned Magistrate in this case under 
s. 245, Criminal Procedure Code, cannot in 
our judgment b supported. 

The defence raised by the respondent 
Khodabaksha Shah related tothe validity of 
the final order made in the proceedings 
under s. 183. Such a question could 
not be raised at the trial of the accused 
for an offence under s. 188, Indian Penal 
Code. A point appears to have been raised 
that the respondent K hodabaksha Shah was 
not alone responsible for the obstruction 
as he had another co-sharer whohad not 
been made party to the proceedings under 
s. 133 in which the question of obstruc- 
tion wasenquired into. This was not a 
case which was made before the Court at 
any previous stage, nor was it a case 
made beforethe Court which passed the 
order under s.133. In view of the order 
promulgated by a competent authority 
under s. 133 and in view of the disobedi- 


RAM LAKHAN v. KISHORI LAL 


809 


ence of the order by the accused against 
whom the‘order was promulgated he 


was liable to conviction . under s. 185, 


Indian Penal Code. 

Our order therefore is that on the facts 
and in the circumstancesof the case, and 
as we are clearly of opinion thatthe dis- 
obedience of theorder under s. 133 tends 
to cause riot, we allow the appeal and im- 
pose a fine of Rs. 500 on Khodabaksha Shah 
and direct that in default of payment of the 
fine, the said Khodabaksh Shah will undergo 
rigorous imprisonment for six weeks. 

N. Appeal allowed. 


'OUDH. CHIEF COURT 
Civil Revision Application No. 98 of 1932 
October 10 1933 
Raza AND SMITH, Jd. 
RAM LAKHAN AND OTHERS— DEFENDANTS— 
` APPLICANTS 
> VETSUS 
‘KISHORILAL AND anoTHER—PLaINTIFFS 
AND OTHERS — DEFENDANTS — 
OrrosITE PARTY 

Oivil Procedure Code (Act V of 1908), 8. 
0. XXXIII, rr. 5, 7, 15— Preliminary 
application for permission to sue as 
ther bars subsequent application under 
allowing application for permission to 
ference in revision— Whether proper. 

There is a distinction between orders made under 
O. XXXIII, r. 5, Civil Procedure Oode and those 
made underr. 7, and the rejection of an application 
under r. 5 is no barto a subsequent application 
under r. 15, . 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irregular exercise or non- 
exercise ofit, or the illegal assumption of it. The 
section is not directed against conclusions of law or 
fact in which?the question of jurisdiction 1s not 
involved. A mere error in law is not an “ illegality" 
within the meaning ofs.115 of the Code of Civil 
Procedure. — 

C. R. App. from the order of the Munsif, 
Sultanpur, dated October 1, 1932. 

Messrs. Ali Zaheer and Ghulam Imam, for 
the Applicants. 

Mr. H. D. Chandra, for.the Opposite 
Party. 

Judgment.—This is an application for 
revision against an order of the learned 
Munsif of Sultanpur allowing the plaintiffs’ 
application for permission to file the suit 
as paupers. 

We have heard the applicants’ learned 
Counsel at some length. In our opinion 
there is no substance in this revision. It 
appears that there is some conflict of 
decisions on the question whether the 
rejection of an application under r. 5 is 


-118, 
rejection of 
pauper— Whe- 
r 15—Order 
sue—Inter- 
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or is not a bar to a subsequent applica- 
tion under r. 15, O. XXXIII, Sch. I of 
the Code of Civil Procedure. In some 
cases it has been held that there is no 
distinction between an order of rejection 
made under r. 5 and an order of refusal 
made under r. 7 and that the rejection of 
an application under r. 5 is a bar toa 
subsequent application in respect of the 
same right to sue. On the other hand, it 
has been held that there is a distinction bet- 
ween orders made under r. 9 and those made 
underr 7, and that the rejection of an ap- 
plication under r. 5 is no bar to a subsequent 
application under r. 15. In our opinion 
“the latter view is the correct view. In 
this view, the learned Munsif was perfectly 
right in granting the plaintiffs’ applica- 
tion. He had full jurisdiction to decide 
the question, and he decided it rightly 
and properly. It should be borne in mind 
that s. 115, Civil Procedure t ode, applies 
to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the.illegal assump- 
tion of it The section -is not directed 
against conclusions of law or factin which 
the question of jurisdiction is not involved. 
It should also be borne in mind that a 
mere error in law is not an “‘illegality” 
wilhin the meaning of s. 115 of the Code 
. of Civil Procedure. We find that in the 
present case the plaintiffs’ application was 
not opposed by the Government. 

We can find no ground for interfer- 
ence and dismiss the application with 
costs. 

N. Application dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1080 of 1933 
August 29, 1933 
CUNLIFFE, Acta. C. J. AND BAGULEY, J. 
NGA LU ~ APPELLANT 
VET: US 


KMPEROR—OppositTE PARTY. 
Criminal trial— Publie Prosecutor, duty 
Investigation of offence and determination of guilt 
or innocence— Advocate for defence remaining 
supine with regard to his client's case—Duty of 
Judge to test evidence—Criminal Procedure Code 
(Act V of 1898, s 1452—Drafting of—Unsatisfac- 
tory nature pointed out. 

In a criminal case the duty of the Publie Pro- 
secutor is not to support at all costs a theory, but to 
investigate the offence and to determine the guilt 
or innocence of the accused, and the duty ofa 
Public Prosecutor is to represent not the public, 
but the Crown, andhis duty should be discharged 
by him fairly and fearlessly, and with a full sense 
of the responsibility that attaches to his position. 
The guilt or innocence of the accused is to be deter- 
mined by the tribunals appointed by law and not 


of — 


NGA LU Vv. EMPEROR 


148 I © 


according to the tastes of anyone else. Ram 
alas Roy v Emperor (|), referred to. [p. 812, 


It is the duty ofa Judge, whenan Advocate for 
the defence, in a criminal case, involving a question 
of life or death, remains supine with regard to his 
client's case, to test the evidence of the different 
witnesses for the purpose of eliciting the truth and 
protecting, if necessary, the interests of the accused 
Lp. 813, col. 1 } 

Per Baguley, J —In the case of a Crown prosecu- 
tion, the Public Prosecutor is undoubtedly under a 
duty to disclose to the defence the existence of any 
fact that may help the accused in his defence. 
After that his duty to the defence is at an end. 
Ram Ranjan Roy v. Emperor (|), party followed. 
[p 813, col 2] 

The unsatisfactory form in which s. 162, Criminal 
Procedure Oode is drafted, pointed out. 


Cr. A. against an order of the Sessions 
Judge, Amherst, dated July 27, 1933. 

Mr. Chan Htoon, for the Appellant. 

The Government Advocate, for the Crown. 

Cunliffe, Actg.C.d.—This is a remark- 
able case.It is an appeal by one Nga Lu,who 
was convicied of the murder of a man called 
Nga Nwe by the Sessions Judge of Amherst 
and Salween on July 27, 1933. The appel- 
lant was sentenced to death. Standing his 
trial with Nga Lu forthe same murder was 
aman called Nga Balaik. The circum- 
stances surrounving the case although dis- 
puted are somewhat as follows. -On the 
morning of May 7 of thisyear, the appel- 
lant told his employer, Maung Bi that he 
was going out to cut a plough-share. On 
hi: way from the village he met Nga Roo, 
who is a lad of 13 years of age. Nga Roo 
followed him. Whilst passing the 
house of Nga Balaik in the Village, they saw 
Balaik, who also agreed to go along with 
them. Nga Bulaik and Nga Roo were both ` 
carrying an axe each. Nga Luhad a dah 
in his hand. Some way outof the village, 
at a place called Kyauktaung, they went 
intoa hut and they found a barren cow 
grazing near by. This cow belonged to the 
man who was subsequently killed, Nga 
Nwe. It is then said that Nga Lu on 
seeing this cow suggested that the cow 
should be caught and taken into the empty 
hut for:the purpose of committing an 
unnatural offence with the cow. 


There appears to have been some talk 
about this filthy suggestion, but it result- 
ed, according tothe evidence of Nga Roo, 
in the appellant taking the cow alone into 
the hut, whilst the other two went on to 
another hut. At this point the deceased, 
Nga Nwe, made his appearance and went 
into the hut, :elurning with the cow and a 
bullock which he diove along toward 
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where Nga Roo and Nga Balaik were stand- 
ing. Nga Nwe. was accompanied by Nga 
Lu, Nga Balaik andthe witness Nga Roo. 
Nga Nwe upbraided Nga Lu for commit- 
ting the offence withthe cow. According to 
Nga Roo, Nga Nwe told Nga Lu that he had 
better come along to the Police Station 
with him. He said that Nga Lu begged 
that a reportshould not be made, but Nga 
Nwe made no reply and kept on driving 
his animals. 

When the five persons got into the 
neighbourhood of the Kyonta Chaung, 
Nga Lu and Nga Nwe began to quarrel, 
It was then that Nga Roo, according to his 
evidence in Court, ran back to the village. 
The next day the dead body of Nga Nwe 
was found lying on the grass with no less 
than six wounds upon it. The medical 
man who subsequently examined the body 
first said, onthe whole, from the width 
of the wounds, they might have been 
caused by a dah or they might have been 
caused by an axe. Afterwards he said, on 
the whole from the width ofthe wounds, he 
considered that they were not caused by an 
axe, but bya dah. Nga Nwe’s head was 
cut off or practically sc, as it was only 
hanging to his body by the skinofthe back 
of his neck. Asaresult of the trial before 
the SessionsCourt,Nga Balaik was acquitted. 

The first thing that strikes one upon 
reading the record of the Sessions trial is 
that apparently the appellant, although 
represented by a higher grade Pleader by 
the name of Mr. S A. Rahim, who received 
the brief from Government, seems hardly 
to have been defended at all. A lower 
grade Pleader privately retained defended 
Nga Balaik, he toorefrained from question- 
ing most of the witnesses, but very few said 
much against his client. This is what 
happened as far as the witnesses were 
concerned [After narrating the prosecu- 
tion evidence, the judgment proceeded]. 
Nga Lu was arrested for the murder of 
Nga Nweon May 8. He made a confes- 
sion before the Township Magistrate on 
May 11. The Magistrate who recorued the 
confession apparently did not comply with 
every formality. He omitted, for example, 
torecord the preliminary warning which is 
always administered to those who make 
confessions to Magistrates; but he was 
called asa witness and he deposed to the 
fact that, although the warning was not 
recorded, he in fact, did give the warning. 

Inhis confession Nga Lu said that the 
murder was committed by Nga Balaik 
after Nga Roo had run away, and that 
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Nga Balaik afterwards ordered him to cut 
Nga Nwe’s body, which was lying on the 
ground, under pain of ,death. Accordingly 
he did cut the deceased once with his eyes 
shut. According to the confession Nga 
This 
confession was read over to the appel- 
lant in the Committing Court; he admitted 


‘making the confession; and he admitted that 


it was read over to him after it had been 
taken down. Butin the (‘ommittal Court 
he made a statement which differed com- 
pletely from the confession. He said that 
whilst he was begging Nga Nwenot to 
make a report to the police, the boy Nga 
Roo, ran back to the village, brought back 
his father, U Lin, and whilst he was still 
pleading with Nga Nwe, U Lin and Nga 
Balaik killed Nga Nwe with dahs. He 
said that after Nga Nwe was dead, he (the 
appellant) ran away to his house in the 
village. He also said that U Lin came to 
him in the evening and told him not to dis- 
close that he (U Lin) had cut, the deceased 
and made him swear an oath by drinking 
oath water. Inthe Sessions Court, Nga Lu 
maintained hisstatement made in the Com- 
mittal Court and added nothing to it. The 
learned Judge relied very much on Maung 
Auk’s evidence. He was the man who, it 
will be remembered, heard the dead man 
crying out “Ah Loo, Ah Loo,” three or four 
times and saw Nga Lu running away from 
near the spot where the murder took place. 

The learned Judge thought that Nga 
Balaik could not have committed the 
murder as Maung Auk did not see him 
running away as well, and that—apart from 
the confession —appears to have been the 
main reason why the learned Judge convict- 
ed the appellant of the murder and sentenc- 
ed him to death. In the first inform: tion 
report which was made to the police on 
May 7, by the dead man’s father, Maung 
Tun Pe, he describes the search and the 
finding ofthe dead body and concludes by 
saying: 

“Nga Linof Kyaikmaraw is my enemy and I have no 
other enemy. Iruspect itis he who planned and did 
his to my son.” 


Again, it will be remembered that Nga 
Lin or U Lin is the father of the boy, 
Nga Roo. It-also transpired that he is 
Nga Balaik’s brother. My brother 
Baguley, J., and I were so puzzled by the 
manner in which this trial appeared to have ` 
been conducted that, during the hearing of 
the appeal, we took a course which we do 
not usually pursue. We read the police 
papers in the case which had been supplied 
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tousin a sealed envelope. 
pageof the bundle of police papers, 
is an endorsement to this effect: 

“Forwarded to P. P. (Public Prosecutor, (A. D), 
Moulmeia, for favour of necessary action.” 

Then, there followsa signature, which I 
am unable to read. I understand from 
this endorsement that these papers must 
have beenin the hands of the Public Pro- 
secutor at any rate before the trial. On 
p. 2 of the police papers the record of the 
evidence of Nga Roo, as given to the police, 
contains this passage: 

“They (this is Nga Roo, Nga Lu and Nga Balaik), 
returned to Pan Hmway’s field hut near which they 
found three cows belonging to Tun Pe, father of the 
deceased, out of -hichone cow was seized by Nga 
Balaik and Nge Lu and tied to a post of the hut ana 
tried to have an intercourse with the cow and while 
they were doing so, Nga Nwe turned up and saw them 
and he promptly said he would go andreport the matter 
to the headman and police at which Nga Balaik and 
Nga Lu begged Nga Nwe's pardon, but refused to 
agree. Nga Balaik cut the nose string which was 
.picked up by Nga Nwe and went away driving his 
cow. Nga Balaikand ‘va Loo followed after him still 
pleading the matter be dropped. Nga Lu followed 
-after the three.. When they were getting to Ko Don's 
field, witness, Nga Koo , saw that Nga Balaik cut Nga 
Nwe with a lah, while Nga l.u was near him. Seeing 
this he ran away through fear and came home. As he 
was threatened by Nga Luand Nga Lalaik not to say 
a word, else he will be put to death, he did not inform 
anyone Soon after the arrest of Nga Balaik, he 
stated the detailed facts of the case that he knew in 
the presence of many villagers." 

In Nga Lu's own statement to the police, 
which was made before the confession, he 
stated that Nga Balaik followed Nga Nwe 
and struck him with a dah; that the deceas- 
ed ran away io the kwin shouting that Nga 
Balaik chased and struck himin the kwin, 
where he fell down; that Nga Balaik came 
running to him; that he pulled his hand and 
that he frightened him by threatening that 
he would put him todeath if he-did not cut 
‘the deceased; and that as he felt very much 
frightened of Nga Balaik and as Nga Ba- 
laik gave him the dah from his hand, he 
struck the deceased once, but that before he 
struck Nga Nwe was dead. 

He added: 

_ “Tand Nga Nwe wereon good speaking terms and 
were thick friends, but about a monthor 15 or 20 
days ago, the deceased’s father, Ko Tun Pe. and 
my uncle Ko Lin, had words about the house roof of 
Ko Lin's mother From that time Nga 
Nwe did not speak tous, and we did not visit each 
other's house,” 


In the first statement made by Nga Roo 
at the Kyaikmaraw Police Station on May 
11, Nga Roo said that he did not know 
who killed Nga Nwe, but that Nga Balaik 
tried to strike him with ‘a dah, and that 
‘consequently Nga Roo ran away. In the 
second statement made to the police by 


On the first 
there 


_ 
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Nga Roo, hesaid that he saw Nga Balaik 
strike Nga Nwe with a dah, which he was 
holding in his hand. Nga Lujwas also with 
Nga Balaik at that time. He added: “On 
seeing the first stroke, I ran away through 
fear of them” On the question of the 
unnatural offence Nga Roo informed the 
police that Nga Balaik was an active par- 
ticipator. 


It will be seen therefore that in Court 
Nga Roo for some reason or another, pre- 
ferred toshield Nga Balaik rather than 
Nga Lu. Henever actually said at any 
time that he saw Nga Lu strikethe de- 
ceased. Now all this information with 
regard to Nga Roos statements to the 
police, as .I have already pointed out, 
must have been in the hands of the Public 
Prosecutor before the trial. Unless he is 
absolutely incompetent he should have 
realized that the story Nga Roo was telling 
the Sessions Court differed materialy from 
the story he told to the police. Indeed he 
should have realized it before the trial 
as Nga Roo's suppression of the evidence 
he gave tothe police started in the Com- 
mittal Court. 


In these circumstances, I consider that 
it was the Public Prosecutor's duty to 
waive further examina'ion of Nga Roo and 
to inform Nga Lu's Pleader that infor- 
mation of value to his client was con- 
tained inthe police papers and that under 
s. 162, Criminal Procedure Code, the de- 
fending Pleader was entitled to ask the 
Court to refer tothe police papers, so that 
the defence might besupplied with copies 
to contradict Nga Roo’s evidence in the 
manner provided by s. 145, Evidence Act. 
This was never done. As a result, aman 
whose guilt is by no means clear, has been 
convicted of murder and sentenced to death. 
Incidentally alihough this did not concern 


‘the Public Prosecutor—it is almost certain 


that a guilty man was acquitted. [ desire 
in this connection to cite the words of Sir 
Lawrenee Jenkins in the case of Ram Ran- 
jan Roy v. Empero- (1). The learned Chief 
Justice at p. 420* of his judgment used these 


“words asto the duty of a Public Prosecutor 


in prosecuting a criminal case: 

“That the purpose is not tosupportat all costs a the- 
ory but to investigate the offence and to determine the 
guilt or innocence of the accused, andthe duty of 
a Pubic Prosecutor is to represent not the public 
but the Crown, and his duty should be discharged 
by him fairly and fearlessly, and witha full sense 


(1) 27 Ind. Cas. 554; 42 O 422; 16 Or. LJ 170; 19 0 
W N28. 
*Page of 42 O.—(Hd.] 
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of the responsibility that attaches to his position. 
The guilt or innocence of the accused is to be 


determined by the tribunals appointed by law and 
not according to the tastes of anyone else." 


Whether Nga Lu was speaking the truth 
in the statement that he made to the police, 
or in his confession, or in the two state- 
ments he made in Court, it is of course, 
almost impossible to determine. In my 
opinion also the learned Judge should have 
himself put questions tothe witnesses. It 
is the duty ofa Judge, when an Advocate 
for the defence in a criminal case, involv- 
ing a question of life or death remains 
supine with regard to his client's case, to 
test the evidence of the different witnesses 
for the purpose of eliciting the truth and 
protecting if necessary the interests of the 
accused, I think that here a miscarriage 
of justice has taken place hy the inade- 
quate andimproper conduct of the trial 
by the Court, the Public Prosecutor and 
the Pleader retained by the Crown on be- 
half of the appellant. By reason of this 
miscarriage of justice the murderer must 
remain unpunished. The appeal is there- 
fore allowed and the conviction and sen- 
tence of death are set aside. ` 


Baguley, J.—I entirely agree and regret 
that the only remarks that I have to make 
are inthe nature of criticism of people 
who have not been called upon as yet, to 
explain their actions. I find no fault with 
the police. They sent up the case against 
the two accused, who according to their 
information, had a hand in the murder and 
they showed whom they regarded as the 
principal offender by making Nga Balaik 
the first accused. I disapprove of the action 
of the Public Prosecutor altogether. I 
agree ‘with the passage from the judg- 
ment of Sir Lawrence Jenkins already 
quoted. 


In the case of a Crown prosecution, the 
Public Prosecutor ig undoubtedly under a 
duty to disclose to the defence the existence 
of any fact that may help the accused in 
his defence. After that his duty to the de- 
fence isat an end, and I would not follow 
Jenkins, ©. J., in the passage that 
comes after the one quoted, the procedure 
which he there enjoins being, in my opinion, 
more appropriate to an inquest than tothe 
prosecution of definite accused persons. 
The inaction of the Advocate briefed for 
the defence of the appellant seems entirely 
inexplicable. I can understand N ga Balaik’s 
legal adviser keeping as quiet as possible 
to avoid any reference to the police papers 
bub Nga Lu’s adviser, one would certainly 
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have expected, when he saw his client’s 
case looking hopeless, to have asked the 
Court, as he was entitled to, to refer to 
the police papers on the off chance of 
something coming out to his client’s ad- 
vantage. He seems to have acted as though 
accepting a brief from Government invol- 
ves no duty towards the accused person 
whom he was supposed to be helping. 

The learned Judge would be well advised 
to refer to the police papers privately in all 
cases so that ifthis sort of thing occurs 
again, he may be in a position to suggest 
to the defending Advocate that he should 
ask him formally to refer to the police 
papers under g.162, Criminal Procedure 
Code. The whole case shows how unsatis- 
factory s 162 is. It has been drafted in 
its present form with a view to help ac- 
cused personsin all cases and to make 
the work of the police difficult. This case 
however, shows that this irrational distrust 
of the police sometimes has a boomerang- 
like result. Had we not regarded ourselves. 
as a Court of justice rather than a Court 
of law, the appellant whose guilt has cer- 
tainly not been proved and who very 
possibly, not tosay probably, is entirely in- 
nocent of the offence of murder, would 
have had his sentence of death confirmed 
with a negligible chance, in view of the sur- 
rounding circumstances of the case and the 
brutality of the murder itself, of having the 
death sentence commuted by the Local Go- 
verament, 

N. Appeal allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Special Bench 
Civil Reference No. 67 of 1932 
October 30, 1933 
FERRERS, J. C., RUPOHAND AND 
META, A. J. C6. 
CLARA STELLA LECKEY— PETITIONER 


Versus 


RAYMOND |.ECKEY—Opposite Party 

Bombay Civil Courts Act (XIV of 1869), s. 16— 
Proceedings for dissolution of marriage—District 
Judge, if can refer to Assistant Judge—Divorce Act. 
(IV of 1869), ss 4, 6,7, 8. 

Although s. 16, Bombay Civil Courts Act em- 
powers the District Judge to refer to an Assistant 
Judge, suits where the subject-matter doeg not 
exceed a certain amount or value and applications or 
references under special Acts, it does not authorize 
him to refer to an Assistant J udge proceedings . for 
dissolution of marriage, as such proceedings are suits 
of which the subject-matter is incapable of valuation 
and cannot therefore be properly described asg- 
applications under a Special Act. Thomas G G. 
French v. Julia French (1), approved, 


`} , 

ie 

C. R. from ihe decree of the Assistant 
Judge, Hyderabad. 

Mr. D. N. O'Sullivan, for the Applicant. 

Mr. C. M. Lobo, for the Opposite Party. 

Judgment.—This case comes up 
before us for confirmation of the decree 
nisi passed by the learned Assistant Judge, 
Hyderabad. The petition which led to the 
passing of that decree was filed in the 
District Court of Hyderabad, but the learned 
District Judge transferred it for disposal 
to the learned Assistant Judge. This he 
could not do. Bombay Act, VIIT of 1930, 
empowers a District Judge in the Province 
of Sind to exercise powers under the Indian 
Divorce Act, LV of 1969. Prima facie these 
powers cannot be delegated by him to an 
Assistant Judge. Section 16, Bombay Oivil 
Courts Act, XIV of 1869, which empowers a 
District Judge to transfer certain cases to 
an Assistant Judge for trial is also of no 
help. That secti: n reads : 

“The District Judge may refer to any Assistant 
Judge subordinate to him original suits of which the 
subject matter does not amount to ten thousand 
rupees in amount of value, applications or references 
under Spenial Acts, and miscellaneous applications 
not being of the nature of appeal.” 
` In Thomas G. G. French v. Julia French 
(1)it has been pointed out that although 
s. 16, Bombay Civil Courts Act, empowers 
the District Judge to refer to an Assistant 
Judge suits where the subject-matter does 
not exceed acertain amount or value and 
applications or references under Special 
Acts, it does not authorize him to refer to 
an Assistant Judge proceedings for dis- 
solution of marriage, as such proceedings 
are suits (see ss. 4, 6,7, 8 and 15, Divorce 
Act) of which the subject-matter is incap- 
able of valuation and cannot therefore be 
properly described as applications under a 
. Special Act. With these observations we 
entirely agree. The result is that we must 
hold that the decree nisi passed -by the 
learned Assistant Judge is without juris- 
diction and cannot be maintained. We 
accordingly setit aside and order tha. the 
learned District Judge, Hyderabad, should 
take back on his file this petition and deal 
with it himself in accordance with law. In 
view of the fact that this petition has been 
pending for over two jears, we have no 
doubt that the learned District Judge will 
give priority to it. Costs to be costs in the 
cause. 

N. Order set aside. 

(1) 26 Ind, Cas. 599; A I R1914 Bom. 367; 39 B 
136; 16 Bom. L R 794. 
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RANGOON HIGH COURT 
Criminal Appeal No. 1350 of 1933 
November 22, 1933 
MACKNEY, d. 
NGA AUNG THEIN- APPELLANT 


VETSUS 


EMPEROR — Opposits PARTY 

Penal Code (Act XLV of 800), s. 408 —Contract 
Act (IX of 1812), s. 118—Supply of waterproof coat 
to Railway servant—Condition for renewal on 
damage or loss—Contract of bailment—Attempt to 
pawn the garment—Offence. 

Where a Railway servant is supplied a water- 
proof on condition that ifit is damaged or lost it 
will be renewed at the cost ofthe Railway servant, 
the contract is one of bailment. Delivery of the 
waterproof coat is an entrustment within the 
meaning of,the Penal''ode, and- when he attempts 
to pawn the garment, he is liable to conviction under 
8, 4U8 read with s. 511, Penal Qode | 

Cr. A. from an order of the Fifth Addi- 
tional Magistrate, Rangoon, dated August 12, 
Lra. 

Mr. U. E. Maung, for the Appellant. 


Judgment.—The appellant is an Assist- 
ant Station Master of the Burma Railways. 
The case against him is that he attempted 
to pawn.a waterproof coat which had been 
supplied for his use by the Burma Railways. 
He has been convicted under s. 403 read 
with s 51, Penal Code. I have been 
referred tothe Trafic Manual ofthe Burma 
oe para. 156, cl. 3, which states 
that 


“all uniforme supplied free belong to the railway and 
must be made over when the p assessor leaves 
the service Incase of any portion of the uniform 
being damaged or lost, it will be renewed at the cost 
of the person to whom it wasissued, and any one to 
whom free uniform is supplied and who leaves the 
service from any cause without returning his uniform 
will be liable to pay the cost ` 


in accordance with .the scheme set forth. 
Now, the only point taken in this appeal 
is that inasmuch as the appellant is lable 
to replace the uniform if lost, or pay for 
any damage caused to it, he cannot be said 
to have been entrusted with the waterproof 
coat; and Ihave been referred to In re 
Po Seik v. Emperor (1). I do not think 
the cases are at all parallel. In the 
latter case it was a question of money 
advanced to a person, which seems to me 
to be quite different from the case of a 
definite article of clothing lent to a person. 
It appears to me that the definition of 
“bailment” as fcund in s. 148, Contract 
Act, applies to the contract with which we 
are here concerned: 

“A ‘bailment’ is the delivery of goods by one 


person to another for some purpose, upon a contract 
that they shall, when the purpose is acctomplished 


rE Ind. Oas. 824; 6 L B R62; 13 Or. E J 88 
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be returned or otherwise disposed of according to 
the directions of the person delivering them.” 


Section 152, Contract Act, provides that 
the bailee, in the absence of any Special 
Contract, is not responsible for the loss, 
desiruction or deterioration of the thing 
bailed, if he has taken the amount of care 
of it described ins. 151. Here there is a 
special contract that the bailee is respon- 
sible for the loss, destruction or deteriora- 
tion of the garment. The learned Advocate 
for the appellant admits that if the contract 
is a bailment, delivery of the waterproof 
coat tothe appellant must be held to have 
been an entrustment within the meaning 
of the Penal Code. In my opinion, the 
appellant was rightly convicted. The 
sentence is a very suitable one. I do not 
suppose that the appellant will lose his 
occupation through this temporary lapse. 
The appeal is dismissed. 

N. Appeal dismissed. 
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NAGPUR JUBICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 76 of 1932 
December 20, 1933 
NIYOGI AND STAPLES, A. J. C. 
Musammat SAVITRIBAI— 
DEFENDsNT—APPELLANT 


VETSUS 
Seth NANHELCAL anv OTHERS PLAINTIPRS 


AND DEFENDANT No. 1—RESPON DENTS 

Contract Act (IX of 1872), ss. 69, 10—Transfer of 
Property Act: IV of 1882), s. 92—Maintenance decree 
—Impleading of mortgagee of property charged— 
Mortgagee,if bound to pay— Payment by him—Right 
to be reimbursed by other judgment-debtors— 
Subrogation—Person paying maintenance charge 
decree—Future interest—Discretion of Court. 

The right that a person has under ss.69 and 
700f the Contract Act can be kept separate from 
his right of subrogation under s. 92 of the 
Transfer of Property Act and the right of 
contribution, which is a personal one, should be 
enforced personally, and therefore the defendants 
should not be made to pay mere than their res- 
pective shares. A suit for contribution under s, 69 
or 70 of the Contract Act is analogous to a suit 
under s. 43 of the Act, and in a suit under the 
latter section the plaintif can only make tha 
defendants contribute in equal or proportionate 
shares. i 

Where a person who is not personally bound by a 
maintenance decree is impleaded only because be 
held a mortgage on the property charged, he is 
not legally bound to pay the decretal amount within 
the meaning of s 69, Contract Act, when he pays 
the decree amount, he obtains a right under gs, ‘9 
to bə reimbursed Under such circumstances the 
judgment-debtors are liable for the mortgagee's 
claim for contribution under ss. 69 and 70 

[Oase law discussed. 

Under s. 92, Transfer of Property Act, a person 
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who has paid off the amount under a decree having 
a charge for maintenance becomes subrogated to the 
rights ofthe decree-holder and hasa charge against 
the property. 

The question of future interest is one within the 
discretion of the Court. 


F. C. A. against the decree of the Ad- 
ditional District Judge, Hoshangabad, in C. 
S. No. 32 of 1930, dated February 2, 1932. 

Messrs. P. S. Kotwal, M. R. Bobde; and - 
fk. l ass, for the Appellant. ` 

Messrs. M. B. Kinkhede, R. B., K. B. 


Sheode, N. K. Mohgaonkar ani K. V. 
Deoskar, for the Respondents. 

_ Judgment—The first two res- 
pondents Seth Nanhelal and Seth 
Ghasiram brought a snit against 


Rai Saheb Shrinarayan Shukul and the ap- 
pellant Musammat Savitribai for recovery 
of the sum of Rs. 26,285-13-0 with future in- 
terest till satisfaction, claiming further that 
the amount should be recovered by sale 
of properties stated in a schedule attached 
to the plaint. Rai Saheb Shrinarayan 
died during the pendency of the suit and 
his widow Musammat Godawaribai, the 
present third respondent, was brought on 
the record as his legal representative. A 
decree was passed in favour of the plaint- 
iffs against the defendants for the amount 
claimed, making them jointly and sever- 
ally liable tothe extent of the ancestral 
property of their respective husbands in 
their possession and further declaring that 
the amount payable under the decree was 
a charge on Mouza Bhunas in the Harda 
Tahsil and could be recovered by sale of 
that village. Future interest at 6 per cent. 
per annum fromthe date of suit until 
realisation was granted as well as interest 
on costs at the same rate till realisation. 
The second defendant Savitribai has ap- 
pealed, whilst the respondents Nos. 1 and 2 
filed cross-objections, al] of which, how- 
ewer, have been withdrawn except the last 
which relates tothe rate of interest allow- 
ed from the date of suit till realisation. 
The following genealogical tree will help 
to elucidate the facts, which led to the pre- 
sent litigation:— l 


TULSIRAM 
Rameshwar= Saligram 
Kundanbai. 
| 
| 

Rai Saheb Shri- Sheonarayan= 

narayan (died during Sawitribai 
pendency of (defendant 
suit)—Godavaribal No, 2.) 


(defendant No, 1). 
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In 1894 Kondanbai brought a suit, Civil 
Suit No. 26 of 1894, against Salig Ram for 
maintenance and obtained a decree for 
maintenance at the rate of Rs. 250 per 
month and Rs. 24,000 as arre.rs. It was 
further declared that the: decretal amount 
should bea chargeon the ancestral prop- 
erty in the defendant's possessicn. That 
decree was passed on April 30, 1895, anda 
` copy of the decree is on the record as 
Ex. P-10,. whilst a copy of the judgment 
in the suit has been filed as Ex. P-9. 

It does notappear that Kundanbai took 
any steps to execute her decree for some 
time, but when she attempted to execute it, 
it was held on anobjection by the judgment- 
debtor that the charge declared by the 
decree could not be enforced in execution 
and thatthe decree-holder would have to 
bring a separate suit under s. 67 of the 
Transfer of Property Act. We are not 
now concerned with the correctness of that 
order, though a contrary view has since 
been expressed by this Court when the same 
point arose for decision in another case. 
After the order was passed Kundanbai then 
instituted Civil Snit No. 135 of 1925 
against Rai Saheb Shrinarayan, Savitribat 
and the present plaintiffs-respondents, who 
were impleaded as they had taken a mort- 
gage of Mouza Bhunas and other property 
from Rai Saheb Shrinarayan on June 22, 
1925. A decree was passed in favour of 
Kundanbai against the defendants for the 
sum of Rs. 9,206-12-0 as arrears of main- 
tenance and future maintenance at the rate 
of Rs. 200 per month with interest from the 
date of suit at the rate of l per cent. per 
mensem. It was further directed that the 
first two defendants, who were Rai Saheb 
Shrinarayzn and the present appellant 
Savitribai, should be personally liable to 
the extent of the ancestral property in their 
hands and that, in case of failure to pay, the 
amount should be recovered by sale of 
Mouza Bhunas. A copy of the judgment in 
the suit is filed as Ex. P-1 and a copy of 
the decree as Ex. P-2. 

The appellant raises the same pleas that 
she raised in the lower Court, namely, that 
Nanhelal and Ghasiram were not entitled to 
bring a suitunder either s. 69 or 70 of 
the Contract Act by reasonof their paying 
the amount of the decree to release the 
property, which was being sold in execution 
of Kundanbai’s decree, a d that they did 
not “gain any right of subrogation by sat- 
istying Kundanbais decree. The lower 
Court hasfound without considering any 
authorities that the other defendants in the 
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suit, Rai Saheb Shrinarayan and the pre- 
sent appellant Savitribai, were liable to re- 
imburse the plaintiffs under ss. 69 and 70 
of the Contract Act and under s 92 of the 
Transfer of Property Act, the plaintiffs, by 
satisfying the previous decree of Kundan- 
bai, were entitled to a charge against 
Mouza Bhunas only, but did not acquire 
any right of charge against other ancestral 
properties. 
As regardsthe first question we consider 
that the plaintiffs respondents have a right 
to bring a suit, if not under s. 69, certainly 
under s. 70 of the Contract Act. The learn- 
ed Counsel for the appellant cited Manind- 
ra Chandra Nandyv. Jamahir Kumari (1), 
Jagapati Raju v. Sri Lahshmi Narasimha 
Roopa (2) and Mangalathammal v. Nara- 
yanaswami Adyar (3) as well as other cases 
in support of his contention that the 
plaintiffs-respondents being themselves 
bound to pay under the decree were not 
entitled to bring a suit under s. 69 of the 
Contract Act against the co-judgment-deb- 
tors. The cases, however, in Manindra 
Chandra Nandy v. Jamahir Kumari (1) 
and Jagapati Raju v. Sri Lakshmi Nara- 
simha Roopa (2) are of purchasers at an 
auction sale in execution ofa decree; and 
also the case of Mangalathammal v. 
Narayanaswami Aiyar (3) relates to a pur- 
chaser of. property at a Court sale, who 
purchased subject to a charge of main- 
tenance. The present case is not quite ana- 
logous. Im- the first place, we: would point 
out thatthe plaintiffs-respondents were not 
personally bound by the decree (Ex. P-2). 
They were only impleaded because they 
held a mortgage upon the property in 
Mouza Bhunas, which Kundanbai sought to 
charge by her decree. Nor were they the 
purchasers of the property ata sale: what 
they did was to pay the amount of the 
decree to release the property. On the 
other hand, Kundanbai not only had a 
charge against the property namely, Mouza 
Bhunas, but she had a personal decree 
against Rai Saheb Shrinarayan and the 
present appellant Savitribai to the extent of 
the ancestral property intheir hands. We 
are of opinion, then, that the plaintifis-res- 
pondents were not legally bound to pay the 
decretal amount within the meaning of 
s. 69 of the Contract Act, whereas there 
can be no doubt that the appellant and Rai 
Saheb Shrinarayan were legally bound 


(1) 32 0 643. 

(2) 31 Ind. Oas. 255; 39 M 795; 29 M L J 639; 2 
L W 1046 18 ML T 464. 

(7) 80 M 461. 
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under the decree. By the payment, there- 
fore, of the decretal amount the plaintiff- 
respondents obtained a right unders. 69 
of the Contract Act “to be re-imbursed by 
the other judgment-debiors, namely, 
. Rai Saheb Shrinarayan and Sawitribai. 
Even if they did not acquire a right 


under s. 69, which we think they did, 
at any rate they acquired a right 
under s. 70 of the Contract Act. We 


are fortified in this view by the decisions 
in Ram Lal Mandal v. Khiroda Mohini 
Dasi (4), Prosunno Kumar Bose v. Jamal- 
uddin Muhammad (5), Bhagwati Saran 
Singh v. Maiyan Murat Mati Kuer (6), 
Kangal Chandra Pal v. Gupi Nath Pal ( ), 
Bhagwati v. Banarsi Das. (8) and Sarafat 
Ali v. Issan Ali (9). We would also refer 
to Durga Charan Chandra v. Ambica Charan 
Chandra :10) and Wa Mya May v Ma Lon 
(11). We find therefore that the lower 
Court was right in holding that the de- 
fendants were liable to the plaintiffs’ claim 
for contribution under ss. 69 and 70 of the 
Contract Act, 

It remains, however, to consider whether 
the lower Court was right in holding that 
the liability of the defendants was joint 
and several. This matter does nof seem 
to, have been fully considered by the lower 
Court and we .are of opinion that the view 
taken by the Additional District Judge 
is wrong. No doubt the liability of the 
first two defendants underthe decree (Ex. P- 
2) was joint and several, but at the same 
time it has been proved that there has 
now heen a partition, and the es- 
sence of a suit for contribution is that the 
‘parties shall be made to pay their respec- 
tive shares : otherwise, if the plaintiffs are 
allowed to have a decree for the whole 
amount against both the defendants, mak- 
ing them jointly and severally liable, and 
if then the plaintiffs execute the whole 
decree, aS they might do, against the ap- 
pellant Sawitribai, the latter would be 
driven to afurther suit torccover half the 
amount fromthe other defencdant-respon- 


(4) 20 Ind. Cas. 569; 180 W N 113. 

(5) 15 Ind Cas. 65; 18 O W N 327, 7 

(6) 13Ł Ind. Cas. 139; 10 Pat. 5:8; Ind, Rul; (1931) 
Pat. 427; A I R 1931 Pat. 394; 13 PL r21, 

(7) 68 Ind, Cas, 104; 21 O WN 1068, 

(8) 108 ind. Cas, 687; 50 A 371; A IR 1928 P C 
98; 26 ALJ 50,47 O L J 539; 30 Bom, L R 83); 
32 O WN 705; 5: M LJ 683; <8 W 150 IP O). 

(9) 42 Ind. Cas. 30; 45 O 691; 22 O W N 317; 27 
C L J 607. 

(10) 101 Ind. Oas. 130; 54 O 424;45 Q. LJ 191; 
A IR 1927 Cal. 393, . 

(11) 144 Ind, Cas, 392; A I R 1933 Rang. 112; Ind, 

‘Rul, (1933) Rang. 103, i a Di 
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dent Godavaribai, who is the legal represen- 
tative of the original defendant Rai Saheb 
Shrinarayan. We would point out that the 
plaintiffs’ right under’ ss. 69 and 70 of the 
Contract Act can be kept separate from 
their rights of subrogation under s. 92 of 
the Transfer of Property Act and that the 
right of contribution, which is a personal 
one, should be enforced personally, and 
therefore the defendants should not be 
made to pay more than their respective 
shares. We would further point out that 
a suit for contribution under s. 69 or 70 
of the Contract Actis analogous to a sult 
under s. 43 of the Act, and in a suit under 
ihe latter section the plaintiff can only 
make the defendants contribute in equal 
or proportionate shares. We therefore 
emend the decree of the lower Court by 
decreeing only half the sum, namely 
Rs. 13,142-14-6, against the appellant Sawi- 
tribai and the same amount egainst Go- 
davaribai to the extent of the ancestral 
property of their respective husbands in 
their possession, | 
As regards subrogation we are of opin- 


-ion that’ the view taken by the Addition- 


al District Judge is correct and that 
under s. 92 of the Transfer of Property 
Act the plaintiffs having paid off the 
amount of Kundanbai’s decree became sub- 
rogated to her rights and therefore had a 
charge against the property, i.e. Mouga 
Bhunas, against which Kundanbai’s charge 
was declared by the decree (Ex. P-2). 
No doubt under the original decree (Ex. P-10) 
Kundanbai had a charge against 
all the ancestral property, but in her suit, 
Civil Suit No. 135 of 1925, she chose to en- 
force the charge only against Mouza 
Bhunas, and, as the respondents were no 
party to the original decree, they cannot 
by satisfying the decree in Civil Suit 
No. 185 of 1925 get a charge against any 
other property beyond Mouza Bhunas. The 
whole decretal amount, therefore, of 
Rs. 26,285-13 will be declared a charge 
against Mouza Bhunas only. . : 

As already noted akove, the cross ob- 
jections were withdrawn except the last 
one about future interest, which was. al- 
lowed from the date of suit until reali- 
sation: The lower Court has allowed in- 
terest up to the date of suit at 1 per 
cent. per mensem, which was the rate al- 
lowed to Kundanbai in her decree, and 
the question of future interest is one with- 
in. he discretion of the Court. We can- 
not find that that discretion has been im- 
properly exercised, nor do we think that 
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. there are sufficient reasons for enhancing 
the rate of interest to be allowed after 
the date of suit. We therefore dismiss the 
cross-cbjecticns. | 
As a result the decree of the lower 
Court is modifed as directed above, each 
of the defendants Godavaribai and Sawitri- 
“bal being held personally liable for half the 
amount due to the extent of the ancestral 
property of their respective husbands in 
. their’ possession. The whole decretal 
amount, however; will be declared a charge 
upon Mouza Bhunas and can he éxecuted 
by a sale of that village. 
. lant has been successful with regard to 
. half the amount, she will bear half the 


cosis of the appeal, the other half being ' 


borne by the respondents Ncs. 1 and 2. 

The respondent No. 3 will bear her own 
. costs of the appeal. We allow separate 
_ Pleader’s fees for ihe two sets of respond- 
_ ents, Costs of the cross-objections will be 
~ borne by the 1espondenis Ncs. 1 and 2. 
- Costs of the suit will be borne by the 
- defendants in equal shares, each teing 
_liable only for half ihe amount. As already 

ordered by tke Jower Court, each defend- 
- ant will bear her own costs. 

N. Decree modified. 


LAHORE HIGH COURT 
 Scemd Civil Appeal. No. 670 of 1933 
January 3,1934 
HILTON, J. 
SHAH QUMRI CHARAN— DEFENDANT 
—APPELLANT 
VTETSUS 
DIN DAYAL—P.Latntire AND OTHERS 
— DEFENDANTS— RESPONDENTS 
Limitation Act (IX of 1808), s. 5-Copy of trial 
Court's judgment obtained before expiry of limitation 
— Time spent in obtaining it, if can be added under s. 5, 
Whenthecopy of the trial Court's judgment has 
been obtained before the expiry ofthe period of 
limitation,the time-apentin obtaining the came 
cannot be added under s. 5 of the Act to-the end 


of the reriod of limitation. Gurdit Singh v. Charan 
Das (1), followed 


_: 8. C. A. from the decree of the Addition- 
al District Judge, Ferozepore, dated Novem- 
per 24, 1931, affirming that of the Assistant 
Commissioner, ‘exercising the ‘powers of 
Subordinate Judge, ow th Class, Feroze- 
` pore; dated January 13,1932. -` 
. Mi. Chiranjiv Lal Aggarwal, for the Ap- 
péllant. i 
“Mr. Jiwan Lal Kapur, for the Respond- 
ents. a 
Judgment.—A preliminary objection 
is taken that this appeal is time-barred, 
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As the appel- 
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The judgment and décree appealed against 
are dated November 24, 1932. The appel- 
lant took three days, from February 6to 
8, 1933, in obtaining copies of these.docu- 
ments. Thus unders. 12 of the Limitation 
Act ihe period of Jimitation expired on 
February 27, 1933, but the appeal was not 
piesented until March 15, 1933. 

Indulgence under s.5 of the Limitation 
Act is asked for on two grounds: (1) that 
the appellant spent ten days from Feb- 
ruary Gkto 16, 1933, in obtaining a copy 
of the judgment of the original Court ; 
and (2) that on March 4, 1933 he was over- 
taken by a sudden illness. 

It was laid down in Gurdit Singh v. Charan 
Das 72 Ind. Cas. 797 (1) that when the copy 
of the trial Court’s judgment has been obtain- 
ed before the expiry of the period of limita- 
tion, the time spent in obtaining the same 
cannot be added under s, 5 of the Act 
to the end of the period of limitation. There 
is no reason for not following that autho- 
rity, and asthe appellant obtained his copy 
of the original Court’s judgment on Feb- 
ruary 16, 1933, he cannct on that account 
extend his period of limitation beyond 
February 27, 1933. 

As the appellant, as shown above, can- 
not extend his period beyond February 27, 
1933 it becomes unnecessary to consider’the 
fact of the sudden illness, which he is al- 
leged to have hadon March 4, 1933. ` 

For the above reasons the appeal is 
dismissed with costs. 

‘Appeal dismissed. 


N. 
(1) 72 Iod. Cas. 797; A IR 1922 Lah, 415, 





~, MADRAS HIGH COURT 
Criminal Revision Cage No. 799 of 1933 
-Criminal Revision Petition No. 745 of 1933 
January 5, 1934 
BARDSWELL, J. 
Inre YEDAMA SUBBARAMIAH—. 
ACCUSED— PETITIONER 

Penal Code (Act XLV of 1880), ss. 325-B, 353— 
Resisiance to warrant of arrest—Warrant signed by 
Deputy Nazir not duly authorised—Resistance, whe- 
ther offence—Deputy Nazir's power to sign warrants 
Practice. | | 

Where a warrant,of arrest was signed by the 
‘Deputy Nazi”, an officer who had not been empowered 
legally or given any lawful authority to sign 
warrants and the petitioners who had resisted the 
execution of the same were convicted under ss, 325-B 
‘and 353, Penal Code ; 

Held, thatthe warrants were illegal and the 
petitioners were not guilty under s, 325-1, or 353, 
Penal Code. 

The fact that it has been the practice for a con- 
siderable time for arrest warrants to be signed.by 
the Deputy Nazir cannot make the signing of them 
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: by that officer legal in the absence of due authorisa- 
ion, 


Petition under ss. 435 and 439 of the 
Code ofä Criminal Procedure, 1898, pray- 
Ing the High Court to revise the 
judgment of the Court of the Sub- 
Divisional 1st Class Magistrate, Markapur, 
dated August 10, 1933. and passed in 
Criminal Appeal No. 18 of 1933 preferred 
against the judgment of the Court of the 
Stationary Second Class Magistrate of 
Giddalore, dated July 24, 1935 and passed 
in Calendir Case No. 266 of 1933. 

Messrs. X. S. Jayarama Ayyarand J. V. 
Srinivasa lao, for the Petitioner, 

The Public Prosecutor, for the Crown. 

Order. —The conviction of the petitioner 
for offences punishable under ss. 325-3 
and 303; Indian Penal Code andthe sen- 
tences therefor must be set aside. The 
warrant of arrest the execution of which 
was resisted by the petitioner is clearly an 
illegal one. The warrant of arrest was 
signed by the Deputy Nazir an officer who 
had nol been empowered legally or given 
any lawful authority to sign warrants, 
and the fact that it had been the practice 
for a considerable time for such warrants 
to be signed by the Deputy Nazir cannot 
make the signing of them by that officer 
legal, in the absence of due authorisation. 
‘The petitioner who has been admilted to 
bail is acquitted and set at liberty and his 

will be discharged. 


ee 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Privy Council Application No. 76 of 1931 
January 22, 1934. 
RuecHanDd, J.C. AND Asron, A. J.O. 
NOOR AHMED AND OTHERS — 
PrriTionE«s 
VETSUS 
CHATTOMAL-GURMUKHDAS anp 
OTHEKS— OPPOSITE PARTIES. 

Limitation Act (IX of 1908;, Sch. I, Arts. 176, 177 
— Deceased merely applicant or opponent in pro- 
ceeding preliminary to filing of appeal—Arts, 176, 
177, if apply—Owwit Procedure Code (Act V of 1x08), 
AXI{[—Applicability to applications for leave to 
appeal to Privy Council. 
Prima facie, neitner Art. 176 nor Art, 177, 
Limitation Act applies to acase where the deceased 
is neither plaintitt oran appellant nor a defendant 
or a respondent, bub is merely an applicant or 
opponent, in a proceeding which is instituted asa 
preliminary step to the filing of a suit or ofan 
appeal, Khatianbat v. Nur Ahmed (2) and Janar- 
dhan Vithal v. Anant Mahadev (3), referred to. (p, 

820, col 2 .] N 
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„Council. 


819 


Order XXII, Oivil Procedure Code does not apply 
to an application for leave to appeal to His 
Majesty in Oouncil Jadunandan v. Ramjibhanlal 
(1), referred to, |p 820, col. 2.1 

Mr. Parsram Tolaram, for the Applicants, 

Messrs. Dipchand Chandumal and Pahla;s 
sing B. Advani, for the Opponents. 


Aston, A.J. C.—Thisis an application 
made under the Privy Council Rules under 
O. XXII, rr. 4 and 9, Civil Procedure Code 
for permission to join, the legal representa- 
tive of a deceased party named Kodumal. 


.The legal representative sought to be joined 


is Kodumal’s widow Kishinibai. On Octo- 
ber 10, permission was granted to the appli- 


cant by this Court to make an application 


for leave to join without prejudice to his 
contention that O. XXII, applied to appli- 
cations for leave to appeal tothe Privy 
In support of the application an 
affidavit was filed, sworn by Noor Ahmad 
the applicant, in which it was stated that 
he was not aware of the death of respondent 
No. 13, namely, Kodumal until the fact 
was disclosed by Chattomal in Court. It is 
stated in the affidavit that the Court of 
Wards inquired whether it was the fact 
lhat Kodumal had died but no reply was 


-received from the Chief Officer of the Muni- 


cipality until September 1, 1933. It was 
further stated that Kodumal and Aplibai 
were pro forma respondents. Against this 
affidavit, affidavits have been filed by 
Chattomal, Aplibai, Chatibai and Ghulam 
Hussain. It is alleged that Aplibai, the 
step-mother of Noor Ahmed, the applicant, 
is actually the sister of Kodumal's wife. 
It is further alleged that deceased Kodu- 
mal and Aplibai used to live in the 
same house, that Noor Ahmed used topay 
periodical visitsto Aplibai, that Chattomal 
had aconversation in January 1933 with 
Noor Ahmed about the death of Kodumal 
and lastly that Noor Ahmed actually paid 
a visit of condolence tozAplibai with regard 
to the death of Kodumal. Itis contended 
before us that the provisions of O. XXT, 
do not apply to applications for leave to 
appeal to the Privy Council. It has fur- 
ther been contended that since Kodumal 
took no part in the appellate proceedings 
in this Oourt after the decree, and since 
he was a pro forma respondent, O. XLIX, 
r. 9-A rendered it unnecessary lo seivea 
notice upon him. Finally an application 
is made that the Court should conddnhe 
the delay and set aside the abatement jf 
it has occurred’. l 

.Lam of opinion that it is correctly . cons 
tended that O. XXII has no application ty 
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an application for leave toappeal to the 
Privy Council. Order XXII, r. 11, Civil 
Procedure Code, no doubt lays down that 
in the application of the Order to appeals 
so far asitmay be, the word ‘plaintiff’ 
shall be held to include an appellant, and 
the word ‘defendant’ a respondent and the 
word ‘suit’ an appeal, but if this rule is 
applied tothe facts of the present case, it 
is, in my opinion, impossible to hold that 
O. XXII, applies because there is no appel- 
lant atthe present time beforeus. Itis only 
after the Court under O. XLV, r. 8, Civil Pre- 
cedure Code, has declared the appeal admit- 
ted that ihe person appealing is designated 
inthe Civil Procedure Code as an appellant. 
Prior to thatstage he is referred to as an 
applicant. That being so O. XXI, in my 
opinion, has no application to applications 
for leave to appeal: see Jadunandan Vv. 
Ramjibhanlal (1) 4 Ind. Cas. 454. $ 

With regard to the alternative prayer 
that the delay should be condoned and the 
abatement, if any, seb aside, I wculd 
have been prepared to grant the appli- 
cation, if it had been necessary, in view of 
the fact that the appellants consist of 
pardanashin ladies and minors with the 
exception of one appellant who only attain- 
ed majority in April about four months 
after Kodumal died. l 

For the reasons which I have mentioned, 
[ would grant the present application 
and allow. Kishnibai to be joined as the 
legal representative of Kodumal. Costs 
to be costsin the cause. 
`.. Rupchand, J. C.—Order XXII, applies 
to suits and to appeals. The ‘appeals 
have been disposed of by this Court. We 
are now at astage where we have todeal 
with applications for Jeave to appeal to 
the Privy Council, and the proceedings 
have been sent to the lower Court for an 
inquiry under QO. XLV, r.ə, Civil Procedure 
Code. There are thus at present no ap- 
peals pending either before us or before 
their Lordships of the Privy Council. Arti- 
cle 176 of the Limitation Act prescribes 
the period of limitation for an application 
to bring the legal representatives of a 
deceased plaintiff or appellant on the record 
and Art.177 of that Act likewise prescribes 
the period for an applicationto bring on 
record the legal] representative of a deceased. 
defendant or of a deceased respondent. 
Prima facie therefore neither of these arti- 
cles applies to a case where the deceased 


is neither plaintiff or an appellant nor a 


defendant or a respondent, but is- merely 


_(1}.4 Ind., Cas, 454s, aad 
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an applicant or opponent, in a proceed- 
ing which is instituted as a. preliminary step 
to the filing of suit or of an. appeal. 

In Khatijanbai v. Nur Ahmed (2) sitting 
as a single Judge, on the original side 
of this Court, I have held that an applica- 
tion for joining legal representatives ofan 
optoientin a proceeding for leave tosue in 
forma pauperis is not governed by Art. 177. 
In that case I have relied upon the case of 
Janardhan Vithal v, Anant Mahadev(3)where 
a somewhat similar plea under Art. 171-B, 
Sch. XXII of Act XV of 1877 corresponding 
to Ait. 177 of the present Act, was held not 
to apply to a forma pauperis inquiry. 
Notwithstanding the decision in Janar- 
dhan Vithalv, Anant Mahadev (è) the legis- 
lature has reiterated the same words in 
the present Code. It may therefore be 
fairly presumed that it was not the inten- 
tion of the legislature to apply ithe pro- 
visions of Arts. 176 and 177 to applications 
which are not inthe nature of suits or 
appeals, but are mere applications, the 
granting of which would result in a suit or 
an appeal being instituted. 

Apart from this it would appear that 
O. XXII, has no application to application 
for leave to appeal to His Majesty in 
Council: see Jadunandan v. Ramjibhan Lal 
Fy. 

i ‘hat being 50, it would appear that 
O. XXII, has no application io the preli- 
minary proceedings taken in Courls in 
India for obtaining leave to appeal to His 
Majesty in Council: and our attention has 
not been invited to any rule framed by 
their Lordships ofthe Privy Council, pres- 
cribing the period of limitation for joinder 
of legal representatives in such prcceed- 
ings. 

For both these reasons I agree with my 
leaned brother that the application for 
joinder of legal representatives is campe- 
tent although it has heen made more than 
90 days after the death of the deceased. 

N. Order accordingty. 
(2) 116 Ind. Cas. 111; A I R 1929 Sind 16, 

(3)7 B 33. x 
LAHORE HIGH COURT 
Letters Patent Appeal No. 37 of 1928 
February 5, 1934 
TEK CHaND AND COLDSTEEAM, JJ. 
AYA SINGH AND OTHERS — PLAINTIFTS 
— ÅPPELLANTS 
versus 

LATIF AND ofHERS—DEFENDANTS — 

T RESPONDENTS ` 
Abadi—Mere inclusion of agricultural land with n 
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village abadi~Whether can extinguish proprietary 
title of previous owner ~Civil Procedure Code (Act 
V of 1908), 0. XLI, r, 27, s. 100—Copy of sale deed not 
thirty years old—Admissibility — Provisions of r, 27 
to be strictly construed—Adverse possession—Sutt for 
possession—Pleaof adverse possession—Onus of proof 
— Finding that a kotha had not been built within 
twelve years of suit—Whether one of fact. 

The mere inclusion of agricultural land within the 
village abadi cannot extinguish the proprietary 
title of its previous owner. 

A document not‘thirty years old but purporting to 
be arecently made copy of a sale-deed cannot be 
admitted in evidence when no ground for admitting 
secondary evidence is proved and the evidence is not 
necessaly for judgment, Order XLI, r. 27, Civil 
Procedure Code should ba strictly interpreted. [p. 
821, col. 2.) ` 

Where in a suit for possession of an area of land 
inavillage site which the plaintifis said belonged 
to them and had been appropriated by the defendant 
-who had built a'kotha on it, the defendant alleged 
that he had acquired a prescriptive title by adverse 

ossession while the plaintifis alleged that they had 
ace allotted the site on partition by the vendor's 
co-sharers : : 

Held, that the onus was on the plaintiffs to prove 
their possession withintwelve years of suit, and that 
while the site was unoccupied, possession must be 
held to have run with the title which was the plaint- 
ifs and the question to be decided was when the 
defendant had built the kotha: 

Held, also that a finding that the kotha had not been 
built within twelve years of the suit, was a findin 
of fact which could not be attacked in Kêna 


appeal. . i 
L. P. A. against a judgment of Mr. Justice 


Zafar Ali, dated December 21, 1927, revers- 
ing that of the Senior Subordinate 
Judge, with special appellate powers, 
Shahpur at Sargodha, dated April 8, :927, 
(which reversed that of the Additional 
Subordinate Judge, fourth Class, Sargodha, 
dated August 20, 1926). 

Mr, M. L. Puri, for the Appellants. 

Mr. M. L. Batra, for the Respondents, 


Coldstream, J.—The plaintiffs in the 
suit from which this appeal arises sued 
for possession of a small area of land in 
the village site of Wijhin Shahpur Tahsil 
which they said belonged to them and 
had been appropriated by Latif, the first 
defendant who had built.a kotha upon it. 
They alleged that the site was once part 
of the lands attached to Doratta well which 
lands Gurdit Singh their grandfather 
had purchased from the former co-proprie- 
tors of the well. The plaintiffs had been 
allotted this site on partition by the vendor's 
co-sharers who were impleaded as the 
defendants Nos. 2-7, The first defendant 
alone contested the suit alleging that he 
had acquired a prescriptive title in the 
site by adverse possession. The suit was 
dismissed by the trial Court. On appeal 
the Senior Subordinate Judge remanded 
the case for re-decisjon after admitting in 


~ 
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evidence a copy of a registered sale deed 
executed in 1880 by the previous proprietors 
in favour of Gurdit Singh which had not 
been put in at the trial, allowing both parties 
to call further evidence. The suit was. 
again dismissed. The plaintiffs appealed 
again and the Senior Subordinate Judge, 
accepting the appeal, gave them a decree 
finding that they had proved their title 
and that Latif was a mere trespasser 
with less than 12 years possession. Against 
this decision the defendant Latif appealed 
to this Court. The learned Judge ~ who 
dealt with the appeal reversed the Senior 
Subordinate Judge’s judgment on the 
findings that the sale deed of 1880 ought 
not to have been admitted in evidence, 
that the-land in suit, whether it had 
belonged to Gurdit Singh or not, ‘had in 
1890 become the property of the whole 
village proprietary body when it ceased- 
to be agricultural land and was included 
in the village residential area, and that 
there was nothing to show that Gurdit 
Singh. was the plaintiffs’ grandfather. 

The appeal before us is against this 
judgment. For the appellants it is argued 
that the learned Judge in Chambers was 
wrong in holding the copy of the deed 
of 1880 inadmissible in evidence, that he 
had ignored the evidence of the revenue 
records proving plaintiffs’ title and that 
he had no jurisdiction to reverse the- 
Senior Subordinate Judge’s -finding -of 
fact ihat Latif had not been in possession 
of the site within 12 years of the date of - 
the institution of the suit. 

That Gurdit Singh’ was the ancestor of 


“the plaintiifs was never disputed at the 


trial and in the first appellate Court, nor 
is it disputed before us, and respondents’ 
Counsel concedes that the mere inclusion 
of agricultural land: within the village 
abadi could not extinguish the proprietary 
title of its previous owner. l 

The copy of the sale deed of 1880 was, 
I think, improperly admitted in evidence 
in view of the limitations laid down in 
O. XLI, r. 27 of the Code of Civil Pro- 
cedure. The evidence was not necessary 
for jadgment and as is made clear by 
their Lordships of the Privy Council in 


‘Parsotim Thakur v. Lal Mohar (1), this 


rule must be strictly interpreted. The 
document was not 30 years old but, purport- 
ed to be a recently made copy and no 

(1) 132 Ind. Cas. 721; 19 Pat. 654; A 1 R 1931 PO 
143; 33 Bom LR 1015; (1931) A Dd 5!13;35 O WN 
786: Ind. Rul (1931) PO 209; 31 L W 76; 5101, 
J 1; 12 P L T €83; (1931) MW WN 929; 61 M L J-489; 
58 I A 254 (P O). 


822 
grounds for admitting secondary evidence 
in the circumstances were proved. The 
omission of this document will not, how- 
ever, affect the merits of the appeal, for 
the fact that Gurdit Singh was owner of 
the land in 1889-90, when the land revenue 
records were revised, is proved by the 
excerpt from those records put in evidence 
by the plaintiffs. 

For the respondents Mr. Batra contends 
that the onus lay on the plaintiffs to 
prove that the site in suit had not been 
included in the abadi before those records 
were made. But there is no forcein this 
contention. The site was admittedly part 
of the area attached to Doratta well in 
1889-90 and of that area Gurdit Singh 
was a co-owner. The question whether it 
had then been included within the 
demarcated area of the abadi or not is 
Immaterial. Nor does the fact that the 
plaintiffs have not proved their exclusive 
_ Tight to possess this particular site as 
against the other co-sharers of the Doratta 
land affect the merits of this case, for 
if the alleged partition did not take place 
they are co-sharers in the whole area which 
was attached to the well and as such 
are entitled to oust a trespasser, their 
title. not being disputed by the other co- 
sharers. à 

In view of the pleadings the trial Court 
rightly placed upon the plaintiffs the 
onus of proving their possession within 
12 years of the institution of the suit. 
While the site was unoccupied possession 
must be held to have run with the title 
which was plaintifs,’ and the question 
to be decided was simply when Latif had 
built his kotha. The parties produced 
evidence on the point and that of the 
plaintifis was accepted by the Senior Sub- 


ordinate Judge who found that the kotha - 


had not been built within 12 years of 
the suit. This was a finding of fact 
which could not be attacked in second 
appeal, 

For the reasons given I would accept 
this appeal, set aside the judgment appealed 
against and restore the decree of the 
Senior Subordinate Judge. The appel- 
lants will have their costs throughout. 

Tek Chand, J.—I agree. 


N. Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 383 of 1931 
December 4, 1933 
STAPLES, A.J. C. 
NAVNITDAS—DEFENDANT— 


APPELLANT 
VETSUS 
MANCHARSA AND ofnERS—PLAINTIFFS 
— RESPONDENTS | 
Contract Act (IX of 1872), ss 108 Excep. 1, 73 
—Sale of Goods Act (III of 1930), s.30— 


Hire purchase agreement—tights of parties— Buyer 
selling car to third person—Third person not having 
knowledge of lien of original vendor— Possession of 
third person, nature of— Right to sue for dispossession 
— Transferability—Mere right to sue— Transfer of 
Property Act (IV of 182), s 6 (e)—Damages— 
Interest, 1f can be allowed as damages. 

In the case of a hire purchase agreement the 
determination of the question whether the buyer 
of the goods from the person in possession would 
be protected under the former s. 108, Excep. 1, 
of the Contract Act or under ihe present 
s. 30 of the Sale of Goods Act, usually de- 
pends on whether the person in possession, who 
trarsferred the goods, was really a purchaser or only 
a hirer. If the person in possession under the so- 
called hire purchase agreement isto be considered 
a purchaser, then he can transfer a good title toa 
buyer, who buys without notice of any Jien on the 
goods, and such a buyer is protected, formerly 
under s. 108, Excep 1, of the Contract Act and now 
under s. 30 of the Sale of Goods Act. If, onthe 
other hand, the person ia possession is only a 
hirer, he cannot transfer a better ` title than he 
himself has, i.e., the only title he can transfer 
is the title under his agreement of hire 
purchase; and, if he transfers that title, his 
transferee can complete the agreement by paying 
the instalments and otherwise complying with the 
terms. Lee v. Butler (l), Helby v Matthews (2), 
Belsize Motor Supply Company v. Cox (3), Whiteley 
Lim v. Hilt 4) and Cecil Cole v.Nanalal Morarji 
Dave (5), referred to. 

Where a person has not merely an option to buy a 
car under the agreement but he has actually bought 
and bound himself to pay the price, and a third 
person purchases the car from him without notice 
of any lien ofthe Company on the car, he will be 
protected under the First Exception tos. 108, Con- 
tract Act and the car cannot be taken from him, 
Jf he is dispossessed, the prior purchaser is liable 
to him for breach of the agreement and the tortious 
act of dispossession, But his right is personal and 
cannot be transferred, it being only a mere right to 
sue. Hirachand-Amirchand v. Nemchand-Fulchand 
(9), relied on 

Interest cannot be given merely because money 
due has been withheld, but can be awarded by way 
of damages under s. 73 of the Contract Act. 
Where damages can be claimed, interest can usually 
also be allowed under s 73 of the Contract Act 
unless there is any other measure of compensation, 
such as the difference between the purchase price 
at the time of the contract and the purchase price 
at the time ofthe breach. P. P. Deo v. Narayan 
(6), J. H. Pattinson v. Bindhya Debi (7) and 
Ahrudh Kumar v. Lachhmi Chand (8), referred to. 

S.C. A. against the decree of the Dis- 
trict Judge, Nimar, in C. A. No. 159 of 


1930, dated February 21, 1931, arising out 


1934. 


of OC. S. No. 447 of 1929, in the Court of 
the Sub-Judge, Second Class, Burharpur, 
dated September 26, 1930. < 

Mr. M. R. Bobde, for the Appellant. 

Messrs. R. N. Fadhy? and S. R. Mangrul- 
kar, for the Respondents. 

Judgment. -The respondents brought 
a suit forrefund of money paid for the 
purchase of a motor car with interest 
against the appellant and obtained a decree 
in thetrial Court. The defendant’s appeal 
was dismissed by the District Judge and 
he has now preferred this second appeal. 

The facts are for the most part admitted, 
and the decision of the matter depends on 
certain questions of law. The third plaint- 
iff-respondent Mir Yawarali purchased a 
“Ford” carfrom the appellant and paid the 
full amountof the purchase money, name- 
ly, Rs. 200 as earnest money on the date of 
the agreement, August 23, 1926, and the 
balance of Rs. 1,000 on September 7, 1926, 
on which datehe took delivery. It appears, 
however, that the appellant had purchased 
the car froma company through an agent 
in Khandwaeither ona hire-purchase agree- 
mentor onsome agreement of payment by 
instalments. Unfortunately that agree- 
mentisnoton the record, and the terms 
have not been proved. It is, however, es- 
tablished that at any rate the appellant had 
not paid thefull price and had defaulted 
as regards some of the instalments due. 
The appellant. after the sale to the res- 
pondent Mir Yawarali made areport to the 
Police inthe matter, and on that report the 
Police seized the car and, as there was a 
disputein the matter, they returned it to 
the company from whom it had been pur- 
chased. Mir Yawarali took no action for 
some time, but on June 19, 1929, he exe- 
cuted a deed of transfer, or assignment 
(Ex. P-2), in favour of the first two respond- 
ents Mancharsa and Thakur Bakhtewar 
Singh, who had decrees againsthim. The 
suit was then brought on September 9, 
1929. 

The appellant raised a defence with re- 
gard to the sale to Mir Yawarali, but that 
has been found against him by both the 
lower Courts, and it has now been taken 
aa established that he did sell the car to 
Mir Yawaraliand that the full purchase 
price was paid. The main question to be 
determined, then, is whether the appellant 
hada title to transfer or whether owing to 
default in his title the vendee is entitled 
to recover damages from him under s. 109 
‘of the Contract Act. Twoother questions 
that remain to be decided are whether Mir 


NAVNITDAS V. MANCITARSA 


pd 


823 


Yawarali is entitled to interest and whe- 
ther ihe transfer in favour of the first two 
respondents was invalid under s. 6 of the 
Transfer of Property Act as a mere right 
to sue. Lastly, there is an “appeal against 
the order ofthe lower Court awarding costs 
by way of compensation under s. 35-A of 
the Civil Procedure Code. 

As regards the first question about the 
so-called hire-purchase agreement, J think 
there has been some misunderstanding. 
The question that would usually arise in 
such a case is whether the buyer of the 
goods from the personin possession would 
be protected under the former s. 108, 
Excep. 1, of the Contract Act or under the 
present s. 30 of the Sale of Goods Act. The 
determination of that question would 
usually depend: on whether the person in 
possession, who transferredthe goods, was 
really a purchaser oronly a hirer. as has 
been laid down in the two English cases of 
Lee v. Butler (1) and Helby v. Matthews 
(2). If the person in possession under the 
so-called hire-purchase agreement is to 
considered a purchaser, as was held in 
Lee v. Butler (1), then he can transfer a good 
title to a buyer, who buys without notice 
of any lien on the goods,and such a 
buyer is protected in England,, formerly 
under s.9 ofthe Factors Act of 1889 and 
now under s. 25 (2) of the Sale of Goods 
Ast of 1893, and in India, formerly under 
s. 108, Excep. 1, of the Contract Act, and 
now under s. 30o0f the Indian Sale of 
Goods Act. If, on the other hand, the per- 
son in possession is only a hirer, as held 
in Helby v, Matthews (2), he cannot transfer 
a better title than he himself has: i. e., the 
only title he could transfer would be the 
title under his agreement of hire-purchase: . 
and if he transferred that title, his transferee 
could complete the agreement by paying 
the instalments and otherwise complying 
withthe terms. This has been held in 
Belsize Motor Supply Company v. Cox (3) 
and also in Whiteley Lim, v. Hilt (4). The: 
matter has been considered at great length 
in Cecil Cole v. Nanalal Morarjt Dave (5) 
where it was heldthat the agreement was 
an agreement of sale and that the princi- 
vlein Leev Butler (1), applied and that a 


(1) (1993) 2 Q B318; 62 LJ QB 591; £R563; 69 
Lf 370: 42 W R8. ; 

(2) (1395) A 0471; 64 L JQ B 465; 11 R 232; 
72° L T Sil: 43 W R 461: 60 J P20, 

(3) (9M) 1K Blu; 83 L J KB261; 110 L T 


151. 

(4) (1918) 2 K B 808; 87 L JK B1058; 628J 717; 
4 T L R 592. 

(5) 92 Ind. Oas. 191; 49 B 172. 
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good title was transferred by the purchaser 
in possession who had not paid the balance 
of the instalments. 

In the present case ihe agreement bet- 
ween the appellant and the company from 
whom he purchased the car is not on the 
record and the terms have not been proved. 
The agent of the company Chajjulal has 
been examined as D. W. No.6. The two 
relevant statements in his deposition are, 
first, “Motor was purchased by instalments” 
and, secondly, “It was agreed that if 
instalments were not paid motor shall be 
taken back”. This evidence is meagre, but 
I am of opinion that probably the appel- 
lant was a purchaser under the agreement: 
4. e., he bought the car and bound himself 
to pay the price, though it was agreed 
that the price should be paid by instal- 
ments. He did not merely have an option 
to buy under the agreement, but he actual- 
ly bought the car and bound himself to 
pay the price. If, then, the third plaintiff- 
respondent Mir Yawarali purchased the 
car from him without notice of any lien of 
the company on thecar, he would be 
protected under the First Exception to s. 108 
of the Oontract Act, which was then in 
force,and the car could not have been 
taken from him. Theonly remedy that the 
company would have, then, would he to sue 
the appellant and they would have no 
cause of action against Mir Yawarali. 
In the present case, however, it is not quite 
clear whether Mir Yawarali had knowledge 
ofthe lien of the company or not, but there 
is some ground for holding that probably 
he had some such knowledge. This may be 
inferred from the following words which 
occur atthe end of Ex. P-1, which is the 
receipt executed by the appellant in favour 
of Mir Yawarali at the time the latter 
paid to him the price of the car: “If anything 
be found due tothe said company on 
account of the price of the said car, I 
shall be responsible for its payment.” On 
the other hand, even if we suppose that 
Mir Yawarali had knowledge that there was 
some lien of the company uponthe car on 
account of the balance of the purchase 
money remaining unpaid, still the appel- 
lant had given him a guarantee that he 
would pay all thatremained due, and as 
he has failed to do so, he is surely liable to 
MirYawarali for breach of the agreement. 

Apart from this, moreover, it is clear 
that the appellant has rendered himself 
liable to Mir Yawarali in damages not 
only for failing to fulfil his part of the 
agreement, namely, to pay any balance 
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that remained due to the company on ac- 
count of the purchase money, but also for 
his ‘tortious act in making a false report to 
the Police and in getting the car seized 
by them from the possession of Mir Ya- 
warali. Whether the Company would have 
been able to recover the car from Mir 
Yawarali or not, it is certain that the car 
was forcibly seized from his possession 
by the Police and was then returned to 
the company. Mir Yawarali had surely 
a cause of action, therefore, against his 
vendor, the appellant, because he actually 
lost the car on account of the appellant 
failing to fulfil his part of the agree- 
ment, namely, to pay the balance due to 
the company and also on account of the 
wrongful act of the appellant in making 
a false report to the Police and in getting 
the car seized by them. 

As regards the question of interest L 


am of opinion that the decision of 
the lower Courts is correct in this 
matter also, though the question was 


not apparently argued in the lower Ap- 
pellate Court and the discussion in the 
judgment of the trial Court is brief and 
the reasoning is probably incorrect. In- 
terest cannot be given merely because 
money due has been withheld, as has been 
laid down in P. P. Deo v. Narayan (6) and 
still more recently in J. H. Pattinson vV. 
Bindhya Debi (7). In the present case no 
demand appears to have been made by 
Mir Yawarali, and he did not bring his 
suit until nearly three years after the car 
had been seized from him. At the same 
time I am of opinion that the case is one 
in which inlerest can be awarded by way 
of damages under s. 73 of the Contract 
Act. There can be no doubt that Mir 
Yawarali is entitled, as pointed out above, 
to damages from the appellant, and insuch 
cases, where damages can be claimed, in- 
terest can usually also be allowed under 
s. 73 of the Contract Act unless there is 
any other measure of compensation, such 
as the difference betweenthe purchase price 
at the time of the contract and the pur- 
chase price at the timeof the breach. In 
a case like the present there is no other 
method of granting compensation except 
interest, unless damages were awarded for 
the loss suffered by Mir Yawaralion ac- 
count ofthe car being taken from him; 
i. e. damages could have been assessed 


(6) 116 Ind, Cas. 659; 25N L R81; AI R 1929 
Nag. 170. 

(7) 146 Ind, Oas. 56; 12 Pat. 216; 14 PUT 149: A 
I R 1933 Pat: 198; 6 R P 225, 
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on the basis of the profit which Mir Ya- 


warali might have made from the car, had it 
remained with him. Damages, however, have 


no! been claimed on this basis in the present- 


case, nor is there any evidence on record by 
which such damages could be assessed. It 
is, however, I think, clear thatsome com- 
pensation should be allowed, and, as there 
is no other way of assessing such com- 
pensation, the only way left is to award 
interest. I would point out that even in 
a case, not strictly speaking of contract, 
but one resembling contract, interest was 
allowed in Anrudh Kumar v. Lachhmi 
Chand (8). Tam of opinion, then, that in- 
terest has been rightly awarded in the 
present case, though probably on wrong 
grounds, and the rate allowed is not ex- 
cessive: 


‘As régards the right- of the first two res- 
pondents to bring the suit, lam of opinion 
that the view taken by the Courts below is 
incorrect. The question whether such a 
right as Mir Yawarali possessed could be 
transferred has not been faced either by 
the trial Couri or by the lower Appellate 
Court, and both Courts have held that the 
question is of no importance, as it did 
not affect the appellant and was a matter 
that should be decided between the plaint- 
iffs inter se. This, I think, is an incorrect 
and slipshod manner of dealing with the 
matter, and, when the appellant as defend- 
ant had clearly raised a plea that the 
right, if any, of Mir Yawarali could not 
be assigned and that the assignment in 
favour of the first two plaintiffs was in- 
valid, a proper decision should have been 
given upon that plea. It is true that Mir 
Yawarali himself was also brought on the 
record as a plaintiff and that, if the as- 
signment was invalid, he had a right of 
suit ; but the appellant as a defendant had 
a right to claim that a decree should be 
passed in his favour only and noi in favour 
of the other two plaintiffs, who had no 
claim or right against him. As regards 
the question of the validity of the assign- 
ment or transfer in favour of the first two 
respondents there can be little doubt, I 
think, that it was a void transfer under 
s: 6 (e) of the Transfer of Property Act. 
The right transferred was not an action- 
able claim or debt, but was a mere 
right to sue for damages. I would refer 
in this connection to the decision in Hira- 


8) 115 Ind. Cas, 114; 


| E0A 818: 26 A L J 753; A 
TR 1928 All, 500, oe aS 
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chand Amirchand v. Nemchand Fulchand 
(9). Such a right. cannot be transferred and 
is a personal right belonging only to the 
person who has suffered by the breach of 
ihe contract or his legal representatives. 
The decree of the lower Appellate Court 
will have. to be amended, therefore, by 
striking out the namesz of the first two 
respondents. 

It remains then to consider the question 
of compensation awarded under s. 35-A of 
the Civil Procedure Oode. There can,I 
think, be no doubt that the appellant raised 
a false defence, and I think the Courts 
below were certainly right in taking 
action unders. 35-A. At the sametime it 
is clear now thatthe direction that Rs. 100 
should be allowed to plaintiffs Nos. 1 and 
2 jointly cannot be upheld,as it has been’ 
held that those two plaintiffs have no 
cause of action. 
that can be upheld is that Rs. 50 should 
be paid to the third plaintiff Mir Yawar- 
ali. 

“As a result, the decree of the lower 
Appellate Court is upheld with this mudi- 
fication that the defendant appellant do 
pay ts. 1,600 to the plaintiff Mir Yawarali, 
the other two plaintiffs being discharged 
from the suit, and further that the de- 
fendant-appellant do pay the sum of Rs. 50 
as compensation under s. 35-A of the Civil 
Procedure Code to Mir Yawarali. Costs 
of this appeal will be borne by the appel- 
lant. Other costs as ordered by the lower 
Appellate Court. Respondents Nos. 1 and 
2, however, who have been discharged from 
the suit are not entitled to any costs. 

N. l 

(9) 73 Ind, Oas, 465; 47 B 719; 25 Bom. L R 445; A 
I R 1923 Bom. 403. - 
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Rat Sahib Lala OHUNI LAL, OFFICIAL 
RECEILV ER—PLAINTIFF—AtPELLANT 
VETSUS 
HARI CHAND AND anoTuER—DEreEn Dants— 

RESPONDENTS. - 
Limitation Act (IX of 1:08, Sch, I, Arts. 116, 
120--Sale by guardian of minors—Warranty of 
tatle—Stipulation as to power of vendee to realise 
price on loss due to defect of title—Suit by third 
parties for declaration that minors had no saleavle 
interest —Decree— Decree upheld finally by High 
Court—Vendee’s suit for return of price within 
three yearsof High Court decree—Whether barred 
— Cause of action, when arises—Stipulation in deed 
— Construction. 


The only order, therefore,” 
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The guardian of certain minors sold some house 
property to P in 1913, and the sale deed stipulated 
that “if any defect were proved in the minor’s title 
resulting in loss of the price paid or in apprehen- 
sion of such loss orin the purchaser being deprived 
of the whole or part of the property” the purchaser 
would be at liberty to realise the price with 
damages, costs, interest, ete., from the other prop- 
erty of the minors or their representatives. In 114, 
certain persons instituted a suit for a declaration 
that the sale was null and void and the minors had 
no saleable interest in the property soldand obtain- 
ed a decree to this effect in 19:6, This decree was 
ultımately upheld by the High Courton May 2, 
1925. P became insolvent in 1925 and onMay l, 
192%, the Official Receiver instituted a suit against 
the vendors for refund of price with interest on the 
allegation that their proprietary rights had been 
proved defective by the High Oourt judgment dated 
May 2, 1925: f 

Held, that Art. 116, Limitation Act, applied to the 
case, and that as the cause of action arose on the date 
of the original decree and not on that of the High Court 
decree, the suit was barred. Under the Indian law 
and procedure an original decree is not suspended 
_ by presentation of an appeal noris its dismissal 

interrupted where the decree on appeal is an order 
of dismissal. Hukam Chand Boid v. Pirthi Chand 
Lal Chowdhury (6), applied. Gopal Devt v., Dhanna 
Mal (1), Sarvothama Row vV Chinnasami Pillai (2), 
Ramjirao Satwajirao v. Maruti Narain (3), Subbaraya 
Reddiar v. Rajagopala Reddiar (4) and Parvata- 
neni Venkataramuyya v. Lanka Rambrahanan (5), 
distinguished: < 

Held, also, that the plaintiff was not entitled to 
an unconditional decree for the money claimed as 
the indemnity clause was clearly not intended to 
enable him to recover the sale price on the mere 
apprehension of its loss and before he was actually 
deprived of the property, or part ofit;and that it 
was not open to the High Court to givethe plaintiff 
a declaration to the effect that, if posse-sion were taken 
from him, he would be eutitled to recover the price 
he paid with interest. 


I’. C. A. from the decree of the Subordi- 
nate Judge, First Class, Amritsar, dated 
January 2, 1930. 

Messrs. B. P. Khosla and T. D. Khanna, 
for the Appellant. 

Messrs. Shamair Chand, Qabul Chand and 
Parkash Chandra, for the Respondents. 


Coldstream, J.—On March 8, 1913, 
Mussammat Tehl Kaur,a Brahmin widow of 
Amritsar, acting as guardian on behalf of 
her minor sons, sold, with the permission 
of the District Judge, some house property 
to Purshotam Das, for Rs. 4,800. The sale 
deed stipulated that “if any defect were 
proved in the minors’ title resulting 
in loss of the price paid or in apprehension 
of such loss or in the purchaser being 
deprived of the whole or part of the pro- 
perty the purchaser would be at liberty 
to realise the price with damages, costs 
interest, etc., from the other property of the 
minors or their representatives. 

On May 23, 1914, Thaker Birbar Hari 
‘Kishen and others instituted a suit for-a 
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declaration that the sale was null and 
void andthe minors had no saleable in- 
terest in the property sold. They obtained | 
a ‘decree to this effect on April 25, 1916. 

On appeal the decree was upheld by the 
Additional District Judge and ultimately, 
on a Letters Patent Appeal, by the High 
Court ina judgment delivered on May 2, 
1925. Purshotam Das became insolvent in 
October 1925 and on May 1, 1928, the Off- 
cial Receiver, in whom his rights had 
vested, instituted, in the Court of the Sub- 
ordinate Judge, First Class, Amritsar, 2 
suit against the vendors asking to be 
awarded Rs. 4,800, with interest amounting 
to Rs. 4,320, on the allegation that their 
proprietary rights in the property sold had 
been proved defective by the High Court 
judgment of May 2, 1925, from which judg-. 
ment his cause of action arose. Ds 
_ The suit was contested on ths ground 
inter alia that the plaintiff had nocause of 
action as he had not yet been dispossessed 
of the property (he mortgaged it in 1921) 
and that, if the declaratory decree obtained 
by Thakar Birbar, Hari Kishen and others 
gave himaright tosue, the suit was barred 
by limitation asthe cause of aclicn arose 
when the decree was passed by the First 
Court on April 25, 1916. l 

The Subordinate Judge held that the 
decree declaring the sale null and void 
afforded plaintiff a right to sue as it raised 
an “apprehension of dispossession by the 
decree-holders at any moment,” but dis- 
missed the suit, accepting the defendant's 
plea that it was barred by limitation. 

Against this dismissal the Official Re- 
ceiver has appealed, again asking for a 
decree for the return of the purchase money 
with interest. 

It is common ground that the article of 
the Indian Limitation Act applicable is 
116. Appellunt’s Counsel has in his final 
argument, admilted that his client was not 
entitled to an unconditional decree for the 
money claimed asthe indemnity clause was 
clearly not intended to enable him to re- 
cover the sale price on the mere apprehen- 
sion of its loss and before he was actually 
deprived of the property, or part of it. 
Counsel now asks gus to give his client a 
declaration to the effect that, if possession is 
taken from him, he will be entitled to re- 
cover the price he paid with interest. 

This course is not open to us now. As 
already mentioned; the suit was opposed 
onthe ground that it was premature but 
the plaintiff persisted in pursuing his 
claim for a money decree, and we must 
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“deal with the case as put forward in the 
plaint and the memorandum of appeal. 


It is clear that the appeal must failon . ) a 
‘=  * gueceeded in the first Court in obtaining 


Oounsel’s admission. 

‘Assuming, however, that we could, at 
this stage, allow an alteration inthe nature 
of the suit, it is manifest that the cause of 
action will still be the same as that on 
which the suit for the immediate refund of 
the purchase price was based, that is to 
say, the judicial decision that the sale was 
void, and the point for decision, namely, 
whether time runs from the date of the 
decree of the trial Court or from that of 
the final decree of the High Gourt will be 
the same, the period of limitation for the 


declaratory suit being admittedly six years ` 


(Art. 120 of the Limitation Act). 

‘In his argument Mr. Beni Parshad ad- 
hered to his client’s original contention 
that his cause of action arose from the 
judicial decision in favour of Thakur Birbar, 
Hari Kishen and others, and the only 
ground on which he attacked the lower 
Court’s decision was that the Subordinate 
Judge was wrong in deciding that limit- 
ation started torun from the first Court’s 
decision. In support of his contention he 
cited Gopal Devi v. Dhanna Mal (1), Sar 
vothama Row v. Chinnasami Pillai (2) 
and Ramjirao Satwajiraov. Maruti Narain 
_ (3) (all of which judgments decided suits 
for refund of purchase money). The last 
judgment was one by a Single Judge of the 
Nagpur Court, who decided it in view of 
the peculiar, circumstances of the case. The 
question of title was “bound up with a 
complicated family history”, and the learn- 
ed Additional Judicial Commissioner found 
it~ proved that the plaintiff had estab- 
lished that there had been misrepresent- 
ation, and that he had been kept from 
knowledge of the defect in title by it. In 
the Madras case (December 1918) Sar- 
vothama Row v. Chinnasami Pillai (2) the 
first Court had granted the. plaintiff pur- 
chaser a decree for possession. This aecision 
was reversed by the lower Appellate Court, 
whose decision was upheld by the High 
Court. Consideration was held to have 
failed with the High Court’s decision. 
Apparently the question considered there 
was whether the cause of action arose when 
the plaintiff had first been refused posses- 
sion or when the plaintiff's title was lost 

(1) 106 Ind. Oas.834; 9 Lah. 191; A IR 1927 
Lah. 570; 9Lah. LJ 46%; 29 PLR 20», 

(2) 49 Ind. Cas. 729; 42M 507: 36M LJ 157;9 L 


W 379; 25 M LT 291; (1919) M W N 432. 
i 144 Ind. Oas 724; A I R 1933 Nag. 244; 6RN 


CHUNI LAL Vv. HARI OHAND 


827 


by judicial decree. The plaintiff had been 
resisted when he attempted to take posses- 
sion of the property sold to him and had 


n decree for possession. This decree had 
been set aside by the’ Appellate Court 
whose decree was affirmed on second 
appeal. Neither in that case nor in the two 
cases-cited in the judgment Subbaraya 
Reddiar v. Rajagopala Reddiar (4) and 
Parvatinent Venkataramayya v. Lanka 
Rambrahman (5), was the issue joined on the 
question whether limitation ran from the 
original or the appellate decree. In Gopal 
Devi v. Dhanna Mal (1) the question was 
again whether the cause of action arose 
when the plaintiff had actually been dis- 
possessed or when the reversioners of the 
vendors obtained a final decree declaring 
the sale voidable at their instance. 


` 


-The present case differs essentially from, 


Gopal Devi v. Dhanna Mal (1) inasmuch as 
in the latter the sale was never declared 
null and void, but merely voidable and in 
the circumstances it was “clear that the 
chances of the vendees losing possession 
were remote and uncertain”, even when 
the suit was finally decided by the Privy 
Council. 

Here the plaintiff admittedly has no 
cause of action to sue upon other than the 
judicial decision voiding the sale, and the 
sole question is, whether, in such a case, 
where the sale was. declared void by the 
Court which first determined the matter of 
title, and its decision was affirmed by the 
superior Courts, limitation runs from the 
original decree or the final decree on appeal. 
On this question the judgment of the Privy 
Council in Hukam Chand Boid v. 'Pirthi- 
chand Lal-Choudhury (6) appears to me to 
be conclusive.. The suit in that case had 
been brought under s. 74 of the Bengal 
Patni Taluq Regulation (VILL of 1919) to 
recover sums of money paid undera sale 
which was subsequently seb aside. It was 
assumed for the purpose of the appeal, in 
view of the course thatthe suit had con- 
sistently taken, and alsoof the attitude on 
both sides in the appeal, that the suit was 
competent and came within the terms of 


-Art.97. In dealing with the point whether 


the suit was within time their Lordships 


(4) 23Ind Cas. 570; 38 M 887; 15- M LT 240; 
(19:4) M W N 376. l 

(5) 47 Ind. Oas. 924; 35 M LJ 124; 24M L T 104; 
8L W 142. 
-(G) 50 Ind. Oas. 444: 46 O 670; 48 LAH; 17 A L 
J 514; 36 M L J 557: 23 OW N 721; 21 Bom. L R 
632; (1919) M W N 258; 30 O LJ 71; 260M L T 181; 
10 L W 416 \P ©), 
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remarked as follows: “if the reversal of 
the sale isthe cause of action the only 
question is whether time began to run 


from August 3, 1996, the date of the 
appellate decree, or from August 24, 
1£05, the date of the original decree. Both 


Courts have held that the failure of con 
sideration was at the date of the first 
Court's decree. Their Lordships feel no 
doubt that, as between these two decrees 
this is the correct view, for whatever may 
be the theory under o her systems of law, 
under the Indian law and procedure an 
original decree is not suspended by pre- 
sentation of an appeal nor is its dismissal 
interrupted where the decree on appeal is 
an order of dismissal.” Their Lordships 
then proceeded to dispose of a belated plea 
that the period of limitation had begun to 
run when possession was lost. 

The principle laid down has been applied 
by the Bombay Court in Martand Mahadev 
Dunakhe v. Dhondo Moreshwar Dunakhe 
(7) and the Madras Court in Nadu Kandeeia 
Kath Pakuran v. Kuyattil Kandan Kutty 
(8), and is clearly applicable in the present 
case. 

The appeal fails and is dismissed with 
costs. 

Bhide, J.—I agree. 


N. 
(1) 6l Ind. Cas. 34; 45 B 
9 


(8) 70 Ind Cas 45; A IR 1923 Mad, 23; 16L W 
235; 3: MLT 169; (1922) M W N 56:, 


Appeal dismissed. 
682; 23 Bom. L R 





l PRIVY COUNCIL 
Appeal from the Madras High Court 
February 19, 1934 
Loro THANKERTON, SIr JOHN WALLIS AND 
Sik Geores LOWNDES 
VYTLA SITANNA— APPELLANT 
VETSUS 
MARIVADA VIRANNA AND OTHERS— 
RESPONDENTS 

Hindu Law—Widow—Surrender—Basis of the 
doctrine—Surrender to a daughter—Nature of estate 
taken— Acceleration of daughter's succession— Success 
sion, tf opens on her death—-Suit by nert rerer- 
stoner more than 12 years after death—Whether 
barred— Limitation Act (IA of 1909), Sch I, Art 144 
—Adopiton—lllatom adoption among Reddis and 
Kammas of Madras—Reference to village Panchayat 
—Awird—[air and honest settlement of disputes 
—Interference, if justifiable 

The basis of the doctrine of surrenderin Hindu 
Law is the effacement of the widow's interest nd 
not the ex facie transfer by which such effacement 
is brought about, and the result of surrender ig 
merely that the next heir of the husband steps 
into the succession in the widow's place. Thereis 
n othing in the Hindu Law which would exclude 
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the ‘succession of a female heir ia such cases and - 
no reason for differentiation according to the 
nature of the estate she would take. There is no 
reason for making any difference between surrender 
to a daughter aod surrender to the nearest male 
reversioner: Sartaji v. Ramjas (3), approved. 
Bhagwat Koer v Dhankdhart Prashad Singh (1) 
and kangasam i Goundan V. Nachiappa Goundan (2), 
referred to, f 

A conveyance bya Hindu widow to her daughter 
reserving only a portion of the estate for her main- 
tenance, is a surrender of her estate and an acceleration 
of her daughter's succession, On the daughter's 
death the succession opens to her father's male 
reversioners and a suit by the next reversioner_ 
filed after 12 years of the daughter's death ig 
barred under Art, 114 of the Limitation Act, 

The custom of illatom adoption among ths Reddis 
and Kammas of the Madras Presidency is based on 
the necessity of having men in the family to 
look after the cultivation. 

On the death of the last male holder there were 
disputes which were refərred'to a panchayat who 
gave an award under which the estate was parti- 
tioned between the widow and onc A who was married 
to his sister and who it was alleged had been 
adopted by his father asan illatom son-in-law and 
had thereby acquired a sharein the family properties 
and had been treated as one of his own family, 
The panchayatdars gavean award partitioning the 
estate between the widowand A and refrained from 
stating in their award the contentions of the parties 
or the reasons for their decision; and this way of 
dealing with the case appeared to have satisfied every 
body at the time as the widow and the son-in-law both 
signed a muchiliku addressed tothe Sub-Collector 
informing him of the award and binding them- 
selves to abide by it, and it was never questioned until 
the widow's death 41 years later. The 
evidence suggested that A enjoyed the status of 
an illatom son-in-law and he claimed a share atter 
the death of hia brother-in-law: 

Held, that the award was a fair and honest 
settlement of a doubtful claim based both on legal 
and moral grounds and there were no grounds for 
interfering with it. ; f 

Reference to a village panchayat is the time- 
honoured method of deciding disputes of this kind 
and hns these advantages, that it is generally 
comparatively easy for the panchayatdars to ascer- 
tain the true facts and that, it avoids protracted 
litigation which might prove ruinous to the estate, 


Mr. C. Sidney S-nith, for the Appellant. 

Messrs. L. DeGruyther, K. O. and P. FY. 
Subba Rao, for the Respondents. 

Sir John Wallis -These are two 
appeals from judgments and decrees of 
the Madras High Court on appeal from 
the Subordinaie Judge of Cocanada which 
have been consolidated and heard to- 
ge:her. In 1880 one Tirupayya, son of 
Dorayya, died leaving a widow Venkata- 
ramanamma (hereinafter referred to as 
the widow) who survived him for forty- 
one years, On her death the plaintif, as 
next reversioner to her husband’s estate, 


| instituted the present suit to recover the 


properties that had stood in his name. 
The family belonged to the agricultural 
caste of Kammas, among whom the Illatom 
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custom obtains. After Tirupayya’s death 
there were disputes which were referred 
to a panchayat who gave an award under 
which the estate was partitioned between 
the widow andone Ammanna, who was 
married io Tirupayya’s sister and ac- 
cording tothe defendants’ case had been 
adopted by Tirupayya’s father Dorayya 
asan Illatom son-in-law and had thereby 
acquired a share in the family properties. 
In 1888 the widow executed a conveyance 
to Ammanna ofthe properties which had 
been’ awarded io him and conveyed the 
remaining properties to her daughter 
Nagamma onthe occasion of her marriage 
reserving only 6 acres odd for her own 
maintenance. On Nagamma’s death in 
1894 these properties descended to her 
daughter Ramalakshamma, who died in 
1896 when her father Muneyya took pcs- 
session of them without title, and they 
subsequently passed into the possession 
of some of the defendants. If thé widow's 
conveyance to her daughter Nagamma 
amounted to a surrender of the whole 
estate io the next reversioner and so 
accelerated the succession, then the mule 


reversioners’ right to sue arose on her 
death in 1894, and the present suit as 
regards these properties is barred. If 


it did not, their right of suit arose on the 
widow's death in 1921 and the suit is in 
time. 

The Additional Subordinate Judge of 
Gocanada gave the plaintiff a decree for 
the properties conveyed by the widow to 
her daughter and -otherwise dismissed the 
suit. The plaintiff and the defendants both 
appealed tothe Madras High Court who 
dismissed the plaintiffs appeal. On the 
defendants’ appeal with reference to the 
properties conveyed by the widow to her 
daughter it washeld that the suit was 
barred and the decree of the lower Court 
was modified accordingly. 

From these two appellate decrees ofthe 
High Court the piaintiff has preferred 
.these appeals to His.Majesty in Council. 

As regards the properties awarded to the 
‘first defendant’s father Ammanna by the 
panchyat and subsequently conveyed to 
him bythe widow both Couris held that 
Ammanna had acquired a goodtitle but 
for different reasons. 

The Subordinate Judge found that 
Ammanna was not. adopted by Dorayya 
as an Jllatom son-in-law and that the ques- 
tion of the adoption was not referred to the 
panchayat but that the subsequent convey- 
vance to him by the widow was good, because, 
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as recited in thé deed it Was made in ac- 
cordance with her husband's directions. 
In the High Court both the learned Judges 
rejected this contention which had not 
been pleaded, and it has not been put for- 
ward in the present appeal. 

Phillips, J , observed that it was not surpri- 
sing that the evidence as to Ammanna’s 


-Illatom adoption was unsatisfactory seeing 


that it-must have taken place some 50 
or 60 years before the suit. Hehad ad- 
mittedly married Dorayya’s daughter, but 
it was uncertain whether the marriage 
occurred in Dorayya’s lifetime and whether 
Dorayya adopted him as an Illatem son- 
in-law as the evidence was conflicting. 
Ammanna seemed to have been treated as 
one of the family as he gave up his rights in 
his own family and looked after the affairs 
of Dorayya’s family. On the whole the learn- 
ed Judge came to the conclusion that the 
award was a bona fide settlement of disputes 
which was binding onthe estate which 
had been represented by the widow. 
Reilly, J., expressed himself with more 
hesitation. He agreed withthe Subordinate 
Judge that the Illatom adoption was not 
proved, andhadnot been setup at the 
time of the award.. What had been referred 
to the panchayat was, he thought, the claim 
put forward by Dorayya’s, widowed sister 
Venkamma, who had lived in his family 
that on account of the additions to the 
estate which had been made by her she 
was entitled toashare and wished that 
it should be given to Ammanna. Amman- 
na had assisted her by taking part in 
the cultivation and there was, therefore, 
a moral claim which had been urgedin 
good faith and should not be disturb- 


Their Lordships find themselves most in 
agreement with Phillips, J. The panchayat- 
dars refrained from stating in their award 
the contentions of the partiesor the reasons 
for their decision; and this way of dealing 
with the case appears to have satisfied 
everybody atthetime asthe widow and 
Ammanna both signed a Muchilika ad- 
dressed to the Sub-Collector of the Godaveri 
District informing him of the award and 
binding themselves toabide by it and it 
was - never questioned until the 
widow’s death forty-one years later. The 
award did notin terms decide that Amman- 
na was .Dorayya's Illatom son-in-law, 
which the widow had not admitted or 
there would have'.been no dispute, and 
she apparently preferred to base the con- 
veyance .which she executed eight years 


|| 


530 Recor kik 
-later in Ammanna's favour-oh the grounds 
that he had been brought úp “in our 
house” from his infancy, and had married 
her husband's sister and Derayya’s daughter 
and that the conveyance. was “in, 4accord- 
ance withthe arrangements made. by my 
husband and the directions givén-to-me.” 

These statements are borne. ont-by,--the 
fact thatin the Muchilika already men- 
tioned Ammanna is described as,Venkam- 


mas foster son. 


What seems to have happened is that, . 


when she came to live in“her brother's 
house. as a childless widow, there was no 
male? child. in the house, and Ammanna, 
one“ ofthe sister's children who was then 
an . infaniwas taken to live with them 
and brought.tp by Venkamma. As Dorayya 
afcerwards hada son, Tirupayya, Ammanna 
could not be adopted, but it was only 
natural that he should be married to 
Dorayya's daughter and go on living in 
the family. As to whether he was married 
during Dorayya’s lifetime the evidence, 
as observed by Phillips, J., is conflicting, 
and there may also have been some 
question as to whether after Tirupayya’s 
birth there could be a valid Illatom adop- 
tion (see‘‘Mayne’s Hihdu Law,” 9th Ed., 
978). Dorayya is said by one of the wit- 
nesses to have died in the yearofthe great 
cyclone November 1, 1864, when Tirupayya 
“who was about 30 in 1880, was still a 
minor, and this would be an additional 
reason for taking Ammanna as an Iliatom 
‘Son-in-law. However this may be, the fact 
that Ammanna never troubled about 
his share in the property of his own family 
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kamma was no doubt a party to tne 
arbitration butthis is accounted for by the 
fact that as stated in the award the 
widow claimed that the jewels in Ven- 
kamma’s possession belonged tothe estate. 
This claim was upheld by the panchayat 
who ‘directed that they should be included 
in thé ‘paitition “with the exception of the 
jewels which the panchyatdars had ignored,” 
that is to say, left in Venkamma’s posses- 
sion without going into the question of 
her title tothem. Thatthe main dispute 
was between Ammanna and the widow 
is further suggested by the fact that it was 
they whoeach nominated two panchyat- 
dars, the fifth being nominated by the 
Village Munsif and the Karnam. 
We 


The Illatom custom “dmong the Réddis 
and Kammas ofthe Madras Presidency 
is based on the necessity of having men 
in the family tolook afier the cultivation 
and the case that the increase in the pro- 
perty was due not to Dorayya himself and 
to Ammanna and Tirupayya after him, 
but to Venkamma, awidow who is not 
shown to have had any property of her 
own appears highly improbable and may 
well have been set up owing to the fact 
that, as already mentioned, the award 
doesnot show what were the claims put 
before the panchayat. 


Reference to a village panchayatis the 
time-honoured method of deciding disputes 
of this kind, and has these advantages, that 
it is generally comparatively easy forthe 


. panchayatdars to ascertain the true facts, 


and went on living jointly with Tirupayya, fand that 28 in this case, it avoids pro- 
-attending to the cultivation while Tirup--“‘tracted litigation which as observed by 


ayya attended to his duties as Village 
.Munsif, coupled with the widows statements 
-suggests that he enjoyed the status of an 
Tllatom son-in-law, during Tirupayya’s life- 
time. and that it was only to be expected 
that he should claim a share after Tirup- 
ayyas death. - - | A 
ihe plaintiff's case that the increase 
in theestate, from 8 to 44 acres, was the 
work of tho widow Venkamma, and that 
the disputes arose because she claimed 
on this ground that a share should be 
given- to her foster son, rests mainly on the 
evidence of the second witness for the 
‘plaintiff, aniece of Dorayya but a mem- 
ber of the plaintiff's branch of the family, 
who went so far as to depose that 
Animanna was not Venkamma’s foster 
“son and thathe was not taken into the 
family until after Doreyya’s death. Ven- 


one of the witnesses might have proved 
ruinous to the estate. Looking at the evi- 
dence asa whole their Lordships see no 
reason for doubting thatthe award was a 
fair and honest settlement ofa doubtful 
claim based both on legal and moral 
grounds, and are therefore of opinion that 
there are no grounds for interfering with 
it. This appeal must therefore, fail: 

The question in the other appeal is mere- 
ly one of limitation and may be very briefly 
dealt with. Assuming, as their Lordships 
have now decided, that the award in Am- 
manna’s favour was good, it is not dis- 
puted that the conveyance by the widow 
of the rest of the property, reserving only 
a few acres for her own maintenance, 
would have amounted to a surrender 


-of her estate,and accelerated the succession 
of her husband's next heir if he had been a 


1934 


man,as held by the Board in Bhagwat Koerv, 
Dhanukdhari Prashad Singh (1) and Ranga- 
sami Gounden v. Nachiappa Gounden (2), 
but it has been held by the Subordinate 
Judge that this rule does not apply when the 
conveyance is made by a widow .to her 
daughter who though her husband's next 
heir only takes an estate for lifé.=-This he 
considered was not surrender to the next 
reversioner. But though the doctrine of 


surrender by a widow has undergone con- , 
siderable development in recent years, Ib `’ 


must be remembered that the basis of it 
is the effacement of the widow's interest 
and not the ex facie transfer by which such 
effacement is brought about. The result 
is merely that the next heir of the hus- 
band steps into “the succession in the 
widow's place... Thêre is, in their Lord- 
ships’ opinion, nothing inthe Hindu Law 
which would exclude the succession, of a 
female heir in such cases and no reason 
for differentiation according to the nature 
of the estate she would take. This ques- 
tion has been fully considered in the judg- 
ment of Banerji, J., in Sartaji v. Ramjas 
(3) which does not appear to have been 
brought to the Subordinate Judge’s notice, 
and in which it was held that 
there was no sufficient reason for making 
any difference between surrender to a 
daughter and surrender tothe nearest male 
reversioner, The learned Judges of the 
High Court have followed this decision 
nn their Lordships think that they were 
right. i 


It follows, therefore, that the widow’s con 
veyance to her daughter Nagamma in 1888 
was a surrender of her estate and an’ 
acceleration of her daughter’s succession 
and that on the daughter's death in 1891, 
the succession opened to her father’s male 
reversioners, and that the present suit 
filed by the plaintiff as next reversioner 
is barred under Ari. 141 of the Limita- 
tion Act. 


Their Lordships are, therefore, of opinion 
that both -appeals should be dismissed 
and will humbly advise His Majesty ac- 


(1) 53 Ind. Oas 347; 46 IA 2°9; 37 M LJ 513; 
17 A L J 1036; (1919) MW N 860: 1 PL TI; 2 U 
PLR (PC) 27; 22 Bom LR 477; 47 0486; 24 0 WN 
274,12 L W 105 (P 0). < 

' (2) 50 Ind Cas, 498: 46 I A 72;33 M LJ 493: 17 
ALJ 535; 290 LJ 539; 21 Bom. L R 640; 23 C 
W:N 777, (1919) M W N 262; 42 M 523; 26M L T5; 
10 L W 105; LI UPLR-(PO66. 

” (3) 79 Ind. Oas. 25; 46 A 59: 21A L J799; 904 
AG R1013; A IR 1924 Al, 166, O 
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ee we 
cordingly The appellant -will „pay the 
rcspondents’ costs. ý 
N. Appeal dismissed. 
Solicitors for the Appellant :—Messrs. Hy. 
S.L»Polak & Oo. 
*Solicilors. for the*Respondents :— Messrs. 
: Harel @Shéphard. 
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MADRAS HIGH COURT 
Second Givil Appeal No. 990 of 1929 
November 10, 199393. _ 

KRISHNAN PaNnDALAL, J. n, 

KARNATI BASEDDULAGARI. 
CHINNA VEERTAH alias OHENNITAH, 
AND OTHERS—DEFENDANTS?7APPELLANTS 3 

VeETSUS “aus, are 

YERRABHOTHULA GURIVI REDDI 

~ PLAINTIHE— RESPONDENT 

Provincial Insolvency Act (V of 19:0}, 3. 28— 
Promissory note by manager of joint Hindu family— 
Insolvency of manager—Debt not proved — Suit against 
other members of family— Maintainability. 

The ist defendant executed a promissory note to 
the plaintiff when he was the managing member of 
the family of himself and defendants Nos, 2 to 5. He 
became insolvent. The plaintifi then instituted a 
suit against the defendants on the promissory note, 
The suit was dismissed as against the estate of the 
lst defendant asthe debt was one proveable in in~ 
solvency buta decree was passed against theshares 
of the other defendants on the ground that the 
debt was incurred for family purposes. On ap- 


eal : 
Held, that though the suit could not be maintain» 
ed against the estate of the lst defendant a decree 
eculd be passed against the shares of theother 
-defendants in the family property. Sat Narava v. 
Behari Lal (1), Seetharama Chettiar v. Official 
Receiver, Tanjore (2), Official Receiver, Anantapore 
v. Ramachandrappa (3)and Anand Prakash v, 
Narain Das Dori Lal (4), referred to. i 
Second Civil Appeal against the decree of 
the District Court, Cuddapah, in A. S. 
No. 53 of 1928, preferred against the decree 
of the Court of the District Munsif, Prod- 
datur and made in O. S. No.4240f1927. 
Messrs. B. Somayya and Kasheri Seshagiri 
Rao, for the Appellants, i 
Mr. B. Satyanarayana, for the Respond- 
ent. a 
Judgment.—Defendants Nos. 3, 4 and 0 
who are the sons of the 2nd defendant and 
brothers ofthe lst defendant appeal. The 
lst defendant executed a promissory note 
to the plaintiff when he was the managing 
member of the family of himself and his 
father and his brothers. He became insol- 
vent and was represented in the suit by 
the Official Receiver of Cuddapah. This 
suit was brought on the promissory note 
impleading all the members of the family 
including the insolvent and the Official 
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Receiver. The suit wás obviously unsus- 
lainable against the insdlvént and the Official 
Receiver because the debt was ore provable 
in insolvency.for which no suit could be 
maintained. It was therefore dismissed 
against the Ist defendant and the Official 
Receiver but decreed as against the other 
defendants on its being proved that the 
debt was incurred on behalf of the „amily 


vi 
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“members has 


id8i0 

nob vested in the Official 
Receiver, It isthe power of disposing those 
shares which is vested. ‘he present 
plaintiff is not trying in any manner to 
interfere with that power. It may or it 
may not-be:that the Official Receiver his 
need to usé*the power. -If he does not 
use‘the power, it is clear that no conflict 
can arise between the plaintiff's proceeding 


and made realisable from their shares of the. „ID execution of his decree and: any proce- 


. family property. This was the 
both the lower Courts. 

The appellants contended before the lower 
Court that the suit was. not maintainable 
against them also in view of the insolvency 
of the. 1sb.defendant which has the effect of 
vesting the Official Receiver with*the*power 
to sell the whole of the family“ property 
including their own shares for satisfaction 
ofthe debts of the family, The learned 
District Judge rejected this contention. st 
is repeated here. No authority has been 
produced in support of it but a number of 
decisions have been cited which go to show 
that although on the insolvency of a father 
or likewise of the manager of a family, 
the shares of the sons or of ihe other mem- 
“bers in the family property do nob as such 
vest in the Official Receiver: Sat Narain v. 
Behari Lal (1), yet the power of the insolvent 
father or manager as such to dispose of the 
shares of the sons or of the other members 
to satisfy his debts vests in that officer: 
Seetharama Chettiar v. Official Receiver, 
Tanjore (2), Oficial Receiver, Anantapur v, 
Ramachandrappa (3), and anand Prakash, 
v. Narain Das Dora Lal (4). It is therefore 
“argued that the power of disposal of the 
Shares of the other mémbers is itself 
property and vests as such in the Official 
- Receiver and therefore the creditors of the 
insolvent have no power to resort to such 
property for realising their debts: The 
fallacy in this argument is that. the piain- 
tiff is nobresorbing to any property which 
is vested in the Official Receiver to ‘give 
him relief in this suite Ex hypothesi the 
property meaning thereby lands, houses; 
gardens etc., being the shares of the other 


~ (1) 81 Ind, Oas. 883; 6 Lah, 1; 47 MX, J 837; 10 
Ow ALR 1332; AIR 1925 PO Ia: (1925) M W 
N1; 23A LJ:5. LR6A POI; BPLR 81; 27 
Bom. L R135; 21 L W 375; 1 Lab. Cas, 5(0; 10 
“WN 916; 29 OWN 797: KIAR EPO, 2° 2’ 
- (2) 97 Ind. Cas. 825; 49M 849; 51_ ML 269; 24 
' L.W 315; (1926) M W N 743; AI R 1926 Mad. 
9J1 a i 


(3) 114 Ind. Oas. 343; 52M 248; 23L W 603; 55M 
L J72]; A TR tee tae es i 

(4) 135 Ind. Cas. 119; 53 A 239: AT R. 1931 
162; oe AL J123; Ind, Rul (932) ays 
(F B), i 


- édings in insolvency 
“Receiver. Even ifhe should do so, unless - 
thé plaintiff can be prevented from pursu- 


*decree of»: 


‘as insolvent and 


by the Official 


ing his legal rights by some legal prohi- 
bition, I cannot see how the fact that an 
official has.the power to dispose of.certain 
property is td-affect.or restrict the right of 
others who have a tight to resort ‘to-, that 
property. x ; "St 
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- “The Second Appéal* is dismissed with 
aE, vt Oca 
4 i? - f Lhar 


costs. wE í Dm d 
Bee gk Appeal dismissed. 


; LAHORESHIGH COURT: -: 
Miscellaneous First Appeal No. 279 of 1932 
January 31, 1934 
HiLTON, J. 

Frau MANAK CHAND RALITA RAM— 
J AINI—CREDITOR — APPELLANT 

VETSUS 

LAKHMI DAS—Dssror—-Responpgnt. 

Colonization of Government Lands (Punjab) Act 
(V of 19 2), s. 18—Interest in colony land— Protec- 
tion from attachment and sale—Transfer of colony ’ 
land—Whether act of insolvency -Provincial _ Insol- 
tency Act (V of 1920), s. 9 (1) (c) 

Section 18, Oolonization of Government Lands 
(Punjab) Act, protects an interest ia colony land 
from attachment and sale by a Civil Court or in 
insolvency proceedings. Where the traasfer of inte- 
rest in certain colony land took place within three 
months ofa petition to adjudicate 
the transfer was effected by 
him for not :bzing required by the colonization 
authorities totake up his residence in the colony, 
the transfer cannot besaid to be with intent to 
defeat or delay bis creditors. On the basis of such 
transfer, noact of insolvency can be said to be com- 
mitted as required by s 9 (1) (c), Provincial Insolvency 


ct. | 

Mis. F. A. from the order of the “District 
J use, Gujranwala, dated VFebruary 18, 
1933, na 

Mr. Shamair Chand, for the Appellant. 
- Mr. Jat Gopal - Sethi, . for the Respon- 
dent. l S 
: Judgment.—The petition of the plaint- . 
if firm for the adjudication of Lakhmi Dag 
as an insolvent has been dismissed for 
failure to prove an act of insolvency within 
three months and ‘the petitioner firm 
appeals. j ANK aa 

The transfer of house property at Sar 


4 


ihe transferee 
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godha and of property at Darweshke took 
place more than three months before the 
petition. = 

The transfer of an interest in certain 
colony land took place within three months 
of the petition, but s. 18 of Act Ywof 1912 
protected those interests from: attachment 
and sale by a Civil Court or in-insolvency 
proceedings. As ‘these interests were 
thus protected from the creditors, I do 


not think that their transfer by Lakhmi | 
Das to his son can be said to have been. 


made with the intention of defeating “or 
delaying his creditors, especially as he 
had another motive for making this trans- 
fer, namely, that of not being required 
by the colonization authorities to take up 


his residence in the colony. > 


There is no evidence: of Lakhmi Das 
having:concealed himself to deprive ‘his 
creditors. of the means of communicating 
with him. 

From the above remarks it follows that 
no act of insolyency on the part of Lakhmi 
Das Has been proved within three months 
of the date ofthe petition as required by 
8. 9 (1) (c) of the Insolvency Act. The case 
has been rightly decided by the lower 
Court. I dismiss the appeal with costs. 


Ne Appeal dismissed. 


Be G 
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Criminal Appeal No. -219 of 1932 
May 2, 1933 
a Tuo, J. 
MANABENDRA NATH ROY— 
APPELLANT 
oe ~ .versus l 

- EMPERORKR—Opposite Party 
Evidence Act il of 1872), ss. 45, 65—Typed docu- 
ments—Ex parte evidence as to peculiarities of 
typing due to defect of machine— Whether can be 
considered — Copies of letters of conspirators 
intercepted and re-posted—-Admisstbility of—Penal 
Code (Act-XLV of 1840), s. 12:A—Charge. under— 
Criminal Procedure Code {Act V of 18:81, ss. 182, 
221, 222—Trial at place which was the centre of 
conspiracy —Jurisdiction—Names of fellow conspira- 
tora, if to be contained in charge—Violence should not 
be resorted to for overihrowing constitution established 

law— Political views of accused—Relerancy of. 
Although s. 45, Evideace Act makes no 
reference to type-writers yet evidence as to 
the fact that the typewriters used in the 
typing of the various Exhibits have certain defects 
which are clear from the typing of these Exhibits 
is evidence of the fact which can be competently 
given by an expert who has had an opportunity of 
examining the documents, The Court is entitled to 
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draw its own conclusion as to the source and 
authorship of the documents from the whole evidence 
in the case and is entitled to take into consideration 
the fact spoken to by an expert witness that there 
were certain peculiarities in the typing of the 
documents resulting from defects of the machines 
by which the documenta weretyped. [p. 835, col. 7.3 

In a conspiracy case, copies of lettera from the 
accused to his co-conspirators which are intercepted 
and re-posted are admissible in evidence. The original 
letters needjoot be produced. Further, from the fact that 
when the: addressees of these letters were arrested 
the letters were not in their posses- 
sion, ibt can *be assumed that the letters have been 


‘destroyed and in that case, secondary evidence such 


as copies, May be accepted under s.63, Wvidence 
Act [p. 836, col. 2] 

Where itis evident from the correspondences and 
other facts thata place was one of ths centres of 
a conspiracy and tha accused frequently wrote 
letters to persons at that place, the Sessions Court 
at that-placs has jurisdiction totry the accused for 
an offence udder s. 121-A, Penal Code. (ibid ] 

Under ss, 221 and 222, Oriminal Procedure Coda 
there is no duty on the prosecution to mention the 
fellow conspiraters by name ina charge under 
s,121-A Penal Code. [p. &35, col, 2.] 

The law does not prohibit a person from ` forming 
any views however extreme they may be; if the 
accused confines himself to an academic dis- 
cussion as to the soundness of his views he will 
not be guiltyof any crime but having decided to 
go beyond the stage of academic discussion the 
accused should have regard not merely to the 
attractive doctrines of political philosophers but to 
the mundane matter-of-fact provisions of the lodian 
Penal Oode. [p. 842, cols. L & 2.] 

Although the Court has no concern with the justice 
or otherwise of the claims of the accused or with 
the rectitude of his political views yet the Ocurt 
may take cognizance of thefact thathe does hold 
ceritain views; for as a guide to hisconduct and 
at these views are more relevant consideration, 
[ibid] = tees NG 
Cr. A. from the order of the Sessions Judge, 
Cawnpore; dated January 9, 1932. i 

Dr. K. N. Katju and Mr. D. Sanyal, for 
the Appellant. 

The Government 


Crown. 


< Judgment.—The appellant Manabendra 
Nath Roy was tried inthe Court of Session 
at Cawnpore on a charge under s. 121-A, 
Penal Code. He was convicted by the 
Additional Sessions Judge and sentenced 
to transportation for lZyears. The charge 
preferred against him was that on or about 
May 9, 1923 and before and after, that 
is to say, from the beginning .of' 
1921 to the end of 1924 he formed a 
conspiracy and conspired to deprive thé 
King-Emperor of his sovereignty of British 
India by means of violent revolution. ‘Tne 
case for the prosecution against the ap- 
pellant is that between the years Lizl and 
1924, in co-operation with a number of 
other persons in India, the appellant who- 
was in Europe, resolved to embark upon 
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an alfempt to introduce the doctrine of 
communism into India, the final objective 
of ihe conspirators being to set up a com- 
munist slate in India, a state which would 
be controlled by the workers and peasants. 
The institution of such a communist regime 
was 10 be preceded by the violent overthrow 
of the existing constitution in India and the 
destruction of the-sovereignty of the King- 
Emperor. 

The means by which the appellant and 
his fellow conspirators 
ccmpass their aims was to unite into one 
organisation the extremist elements in 
India, revolutionaries, terrorists, the left 
wing of Congress, labour, unions, etc. This 
organisation was to be utilised for the 
purpose of promoting a revolution in 
which the mas<es of peasants and workers 
were lo be ihe trcops and chosen com- 
mupists, the officers; the masses were to be 
won by promises of economic better- 
ment; sirikes were to be engineered 
and if possible riots and the like such as 
occurred at Chauri Chaura,. among the 
Moplahs and in the Punjab. Revolution- 
aries and terrorists were also to be enlisted 
by promises. With this aim in view, the 
appellant got in touch with his fellow con- 
spirators in India, when exactly, is uncer- 
tain, but it is clear that the period of the 
conspiracy was from 1921 to 1924. During 
these years the appellant was acting in 
conjunction with his friends in India in 
endeavouring to prepare the way for the 
Violent overthrow of the Government of 
India. He was unable to come himself to 
India where he feared arrest. It was 
therefore necessary that he should make 
use of the post to get in touch with his 
fellow conspirators and during the years 
1921 to 1923, therefore, numerous letters 
passed between the appellant and his 
fellow conspirators. This correspondence 
did not escape the vigilance of the Intel- 
ligence Service of ihe Government of 
India, Numerous letters from the appel- 
lant to his fellow conspirators and from his 
fellow conspirators to the appellant were 
intercepted, some were retained by the 
authorities, cthers were copied or photo- 
graphed and re-posted to the addressees. 

By the early part of the year 1923 the 
Government authorities came to the con- 
clusion that frcm these letters and other 
documents, scme of which accompanied 
these letters, it was clear that the appel- 
lant in conjunction with a number of 
peitons in India was engaged in a con- 
gpiracy.. to deprive the King-Emperor of 
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his sovereignty of British India. The 
conspirators in India, namely, Nalini 
Bhushan Das Gupta alias Nalini Kumar. 
Gupta, Mohammad Shaukat Usmani, 
Muzaffar Ahmad and Shripat Amrit Dange 
were arrested and charged under_s. 121-A, 
Penal Code. They were tried, ‚convicted 
and sentenced to four years’ figorous im- 
prisonment on May 20, 1924, their convic- 
tions and sentences were upheld.on appeal. 
In the year 1923, the appellant was not in 
India and so no proceedings were taken 
against him. In the year 1931, the appel- 
lant returned to India and he was arrested 
in Bombay on July 21 ofthat year on the 
original warrant of 1924. In August, 1931, 
proceedings were instituted against him 
under the 1921 complaint. On August 24, 
1931, sanction was.given by the Govern- 
ment authorising a Deputy Superintendent: 
of the Intelligence Deparment to file a 
complaint against the appellant in the. 
Magistrate’s Court at Cawnpore. On August 
27,1931 a complaint was filed. On October 
15, 1931, the appellant was committed by 
the Magistrate to Sessions, On January 
9, 1932, the appellant was convicted and. 


sentenced to transportation for 12 years. 


The evidence upon which his- conviction 
was based was almost entirely documcata- 
ry. Apartfrcm the evidence of the Govern- 
ment Examiner of Questioned Documents 
and of P. W. No. 23, who identified the 
accused as Narnedra Nath Bhattacharji 
and of P. W. No, 20, the witnesses are pure- 
ly formal and were produced toprove how 
the documents came into the hands of the 
Police or before the Court. The documenta- 
ry evidence against the appellant was the 
same asin the 1924 trial. This evidence 
consisted of: (a) letters fromthe appellant 
to his associates in India and letters from 
them io him. These are the original letters 
which were intercepted and retained or 
found in the possession of the appellant's 
associates when they were arrested; (b) 
Copies of letteis which were intercepted 
and either copied or. photographed and re- 
posted; (c) Pamrhlets, leaflets and other 
publications which accompanied the letters’ 
or were obtained from other sources. Be- 
fore discussing the evidence it will be con- 
venient at this stage to refer to certain 
legal points raised by Counsel for the 
appellant. Learned Counsel for the appel- 
lant argued in the first place ihat the whole 
proceedings against the appellant were 
void inasmuch as the Sessions Court at 
Cawnpore had no jurisdiction to try the 
appellant. He maintained that Exs, 53 and 
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40 which were found in possession of 
Shaukat Usmani at the time of his arrest 
in Cawnpore did not establish that any 
part of the offence of conspiracy was com- 
mitted in Cawnpore and that therefore the 
Sessions Court at Cawnpore had no juris- 
diction, yg PA 

- Exhibit#53.is a copy ofa letter from Shau- 
kat Usmani tothe appellant. It is headed 
‘“Oawnpore’ and dated February 1, 1923. 
Learned Counsel for the appellant has 
argued that there is no evidence that the 


original letter was in the hand-writing of- 


Shaukat Usmani. Exhibit 40 is a letter 
addressed by Shaukat Usmani to the 
appellant. Itis dated May 10, 1923, that is 
the day after Shaukat Usmani himself 
was arrested. It is headed ‘‘Cawnpore’’ but 
the learned Counsel has argued that this 
is not sufficient proof that it was written 
there, On a consideration of the other evid- 
ence in this case there can be no doubt 
that Ex. 53 is a copy of a letter which was 
sent by Usmani to the appellant from 
Cawnpore and that Ex. 40 was written in 
Cawnpore. Apart however from Exs. 53 
and 40, there is other evidence that Cawnpore 
was one of the centres of the conspiracy. 
Exhibit 10 for example which is a letter 
from the appellant Usmani refers to the 
fact that there are 5 centres in India which 
are to be linked up and one is the United 
Provinces. Exhibit 46 is another letter 
from the appellant to Usmani. It refers to 
a previous correspondence and mentions 
that the writer is sending £ 25 to Usmani's 
Cawnpore address (Laiq) for travelling 
expenses. 

- As already mentioned Usmani was arrest- 
ed in Cawnpore, There can be no doubt 
whatever from the correspondence and 
other facts which have been proved that 
Cawnpore was one of the centres of the 
conspiracy and that Usmani frequently 
corresponded with the appellant from 
Cawnpore and that the appellant addressed 
letters to Usmani in Cawnpore. ‘The plea 


therefore that the Sessions Court at Cawn- . 


pore had no jurisdiction to try the appel- 
lant is without substance. Learned Counsel 
for the appellant has argued that under 
s. 188 of the Criminal Procedure Code the 
appellant could have been tried in Bombay 
where he was arrested. There is no sub- 
_ stance in this contention. Section 188, 
Criminal Procedure Code, refers to crimes 
committed beyond the limits of. British 
India. The present proceedings relate to an 
offence committed in British India. It may 
be further observed that the trial of the 
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other conspirators of 1924 was held in 
Cawnpore and their. convictions and 
sentences were upheld by a Bench of this 
Court. 

In the second place learned Counsel 
for the appellant has contended that the 
conviction and the sentence of the appellant 
are vitiated by the fact that the charge upon 
which he was tried was vague in respect 
that it did not contain the names of the 
fellow conspirators. There is no force in 
this objection. Under ss, 221 and 222, 
Criminal Procedure Code, thereis no duty 
on the prosecution to mention fellow con- 
spirators by name in such a charge. Fur- 
thermore, ihe appellant knew perfectly 
well who his fellow conspirators were; their . 
names are mentioned in the complaint, 
and it cannot seriously be contended that 
he suffered any prejudice from the fact that 
their names were not mentioned in the 
charge. Certain letters from the appellant. 
were in type. The hand-writing expert 
who gave evidence in the Sessions Court for. 
the prosecution pointed out that three 
type-writers were used in the typing of 
these letters and he drew attention to the 
fact that from the typed work it was clear 
that there were certain defects in thess 
typewriters and that this was evidence 
that the letters emanated from the same 
source. Learned Counsel forthe appellant. 
has argued that inasmuch ass. 40, Evidence 
Act, makes no reference to type-writers. 
the expert evidence on type-written docu- 
ments was inadmissible. It is true that 
s. 45 makes noreference to type-writers but 
evidence as to the fact that the type-writers 
used in the typing ofthe various Exhibits 
have certain defects which are clear from 
the typing of these Exhibits is evidence of 
the fact which can be competently given by. 
an expert who has had an opportunity of 
examining the documents. ‘The Court is 
entitled to draw its own conclusion as to the 
source and authorship of the documents 
from the whole evidence in the case and 
is entitled to take into consideration the 
fact spoken toby an expert witness that: 
there were certain peculiarities in the typing 
of the documents resulting from defects of 
the machines by which the documents were 
typed. It may be observed here that apart 
from the evidence of the expert as to the 
defects in the type-writers there is intrinsic 
evidence in the correspondence itself to 
establish the fact of the source and author- 
ship of these documents. . l l 

I may note here in reference to another 
submission by learned Counsel for. the 
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appellant that a conviction should not be 
based upon the hand-writing expert's 
evidence alone and that the documents 
which constitute the bulk of the evidence 
in this case depend for their value 25 
adminicles of evidence not merely on the 
unsupported testimony of a hand-writing 
expert. A careful consideration of various 
letters shows clearly that they form part 
of a connected correspondence. There are 
numerous references in the letters of the 
appellant to statements in the letter of his 
associates and to the statements of the 
appellant in the letters of the associates to 
the appellant. Itis unnecessary to refer to 
these cross references here. The learned 
Sessions Judge has dealt with this matter 
exhaustively in the course of his judg- 
ment. 

Certain letters of the appellant which 
were produced as evidence were written in 
Bengali. Learned Counsel for the appel- 
lant has argued that so far as these leiters 
are concerned the evidence of the hand- 
writing expert is inadmissible. This con- 
tention cannot be maintained. The hand- 
writing expert in the course of his evidence 
gives reasons why he concludes that these 
lettersin Bengali are in the hand-writing 
of the appellant. He notes the pecu- 
liarities of the accused’s hand-writing when 
he writes in English and he points out that 
these peculiarities are evidenced in his 
hand: writing in Bengali. Itdoes not appear 
improbable that such peculiarities should 
be detected in both types of writing and 
there is no reason for refusing to accept the 
evidence of the expert on this point. In 
any event this is a matter which should 
have been made the subject of cross- 
examination of the hand-writing expert. 
A -reference to the proceedings shows that 
there was no cross-examination on this 
point at all. Further, apart from the evi- 
dence of the hand-writing expert there is 
‘intrinsic evidence that these. letters form 
part of a correspondence between the appel- 
lant and his conspirators in India. So far 
as the manuscript letters of the appellant 
are concerned the hand-writing of these 
was compared withthe proved hand-writing 
of the appellant in letters which he wrote 
from his prison. after his arrest. ; 

Lesrned Counsel for the appellant took 


aiurtker objection to the copies of 
the letters {frcm the appellant to 
-his co-conspirators which were inter- 


cepted and re-posted being admitted as 
evidence. He maintained that these copies 
werd inadmissible except upon proof that 
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the addressees had been’ called upon: to` 
produce the original. I am of the opinion 
that the copies referred to were clearly 
admissible inevidence. The addressees to- 
whom the original letters were re-posted - 
were the appellant’s associates in the con- 
spiracy andit is abstird to suggest. that- 
the prosecution should have gone through 
the formalities of making formal applica-’ 
tion to his associates to produce the original ` 
letters in orderthat they might be used 
as evidence against the appellant. Apart. 
from this, however, under 8.60, Evidence. 
Act, secondary evidence such as copies of 
letters may be accepted when the originals. 
have been destroyed or lost. Considering 
the fact that the addressees of these letters: 
were arresied and tried in 1924 and the- 
letters referred to which would have been 
strong evidence against them were not 
found in their possession, it is reasonable. 
to assume that these letters have long since: 
been destroyed. a 

Learned Counsel for the eppellant, comp-: 
lained that the entire correspondence which’ 
had fallen into the hands of the Intelligence 
Department had not been produced. The. 
prosecution however had only produced that 
part of the correspondence which was. 
relevant and necessary to establish the 
charge against the appellant. No doubt 
many letters were intercepted by the autho- 
rities which would have been quite irrele- 
vant and I do not see that exception can be 
taken to the fact that the prosecution did 
not produce all the correspondence. “In any: 
event the defence could have called for the: 
production of these lettersif it had con» 
sidered that they would have been help- 
ful, oo oS 

In the result with regard to the.objections 
which the learned Counsel for the appellant 
has taken in limine, I hold: (1) that the 
Sessions Court at  awnpore had jurisdiction 
to try the appellant, (2) that he was legally 
committed and tried cn a proper and regular 
charge under s. 121-A, Penal Code and (3) 
that he has been convicted. upon- the 
evidence whi. h wasrelevant and competent, 
1 now proceed to consider whether that 
evidence is sufficient to warrant the convic- 
iion of the appellant on the charge preferred 
against him. Nge... 
. The evidence “consisted mainly of :— (1) 
Letters from the appellant to his fellow con- 
Epirators in India, (2) letters tothe appel- 
lant from his fellow conspirators and (3) 
certain pamphlets and leaflets. These 
letters include: - (a) “One Year of Non-Co- 
operation” by. the appellant and : Evelyn 


Pal 
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‘Roy, n “India in Transition" by the appel- 
lant, (c) “What do we want" by the appellant 
“and (d) “India’s Problem and its Solution” 
"by the appellant. : Apart from the general 
-attack made by learned Counsel for the 
-appellant upon the admissibility of part 
of the evidence, it was not disputed that 
-the appellant was the person called M. 
N. Roy, who wrots. various letters at- 
-tributed to him and who was the author of 
“the abovementioned works. In the course 
of his judgment the learned Sessions 


Judge has summarised the. evidence led. 


` before him which establishes the identity 
` of the appellant asthe author of these letters 
and works. Ineed not recapitulate that 
‘evidence here. Suffice it to say that it 
leaves noshadow of doubt that the appel- 
lant is the author of these letters and 
works. 

It is neither expedient nor necessary in 
this judgment on appeal to refer in detail 
to every one of the exhibits produced by 
the prosecution.in the Sessions Court. 
These exhibits have- been carefully con- 
sidered and-.analysed in the judgment of 
the learned Aditional Sessions Judge. I 
propose however torefer to a few of the 
more important documents which illustrate 
the character of the correspondence between 
the appellant and his fellow conspirators 
and the nature of the enterprise in which 
they were engaged. Jtmay be noted here 
that letters from the appellant to his fellow 
conspirators were not always directed to 
the same addressees. It is obvious that the 
conspirators wished to keep their correspond- 
ence, secret andthe appellant’s associates 
in India had a number of accommodation 
addresses to which their letters were sent. 
That these-accommodation addresses were 
addresses of the associates of the appellant 
has been satisfactorily proved by the 
evidence in the Sessions: Court. 

-Exhibit 29. ` This is a hand-written letter 
in English by the appellant to Dange with 
. Ex. 29-B an advertisement of the appellant's 
book “India in Transition.” It was inan 
envelope, 29-A, addressed in typeto Dange 
in Bombay. This letter was written ona 
note paper with a printed heading “Not the 
Masses for Revolution—But Revolution for 
the Masses: The Vanguard of In lian Indepen- 
dence —A journal of Revolutionary Poli- 
‘tics Berlin, Paris, London, Zurich, Rome" 
The “Vanguard” wasa periodical published 
in Europe for which the -appellant was 
responsible. This letter Ex. 23 congratu- 
-lates .Dange on his paper the “Socialist.” 
It, refers to.a previous correspondence from 
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ihe appellant toDange “through diferent 
channels” and hopes that the “message al- 
ready sent will be responded to sa'isfactos 
rily.” This is a reference as 18 clear 
from the other letters to an invitation to 
Dange to attend a meeting of the Commu- 
nist International in Europe. 

The letter refers further to the advertise- 
mentof “India in Transition” the author- 
ship of which the appellant admitted in 
the Sessions Court. This book was prin ed 
in 1922 in Geneva and reference shall be 
madeto it later. Exhibit 5 is a letter from 
the appellant to Dange. It is dated Novem- 
ber 2 and it is written from Moscow 
where it is proved the appellant attended 
a meeting of the Communist International. 
The appellant refers to themeeting of the 


Congress and states: 

“The Oongress is well on the way, Delegates 
from almost all the countries are here; even far off 
Java is not excepted... I am in charge of | the 
Eastern Section of the Congress but there is no Indian 
delegation...... Weare having numerous preliminary 
conferences onthe Eastern question which is one 
of the principal points of the Agenda, It is only 
here that one can get a true perspective not only 
onthe working class movement in the West, but 
also on the revolutionary movement in the Eastern 
subject countries. It is too bad that our movement, 
which is the most powerful of the Colonial Na- 
tional Movements, should remaia so isolated ..... We 
were all very glad to know of the formation of the 
Socialist Labour Party .... The question of forming 
a new party to assume the-leade:ship ofthe Indian 
movement has been very much discussei here .i.. 
I take -it for granted that the. Socialist Labour 
Party of India uaderstands.the necessity of Interna- 
tional affiliation ani believes that’ the Communist 
International is the- only Revolutionary International 
body. Therefore I am sure that you will like to 
know the attitude of the Communist International 
towards ths Indian movement at. the present stage. 
In cons2aance with the point of view ofthe Oom- 
munist International I make the following proposi- 
tions about the role the Socialist: Labour Party of 
Tadia should play ..... All Communists and Socialists 
should attempt to form a mass party embracing all 
the truly revolutionary element In order that 
many available, revolutionary elements are not 
party should 
havea “non-offensive’ name We suggest “the People’s 
Party." Ofcourse, the social basis of this party will 
be the workers and peasantsand the political direc- 
tion of the party should bs in the hand 
of the Communists and Socialists who alone can be 
the custodians ofthe interest of the toiling masses, 
Bit in order that the Communists and 5 )zialists 
are not iglated in small sects aul can take active 
and leading part ia the mass-struggle determining 
its course and destinies by revolutionary:and coura- 
gaous leadership, a legal apparatus of our activities 
ia naaded Toe People's Party will provide ‘this 
It is to ba anticipated that no 
powerful political party with a Communist name will 
be tolerated by the Government and tne latter will be 
able to count upon the moral and even active 
support ofthe native bourgevisie in prosecuting ‘a 
QGummnuaist party. Heace tae necassity of a dual 
organisation—one legal and another illegal. ‘Lhe 
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Communist nucleus should take avery active part 
in the formation of a mass party for revolutionary 
nationalist struggle... 

- “Yhavealrendy written a pamphlet containing a 
popularized version of ‘the programme we- intend to 
put forward. (This reference is to the pamphlet en- 
titled “What do we want”.” 


Exhibits 6, 7 and 8. These are three 


- letters by the appellant from Berlin to 


Singaravelu, Dange and Muzaffar Ahmad. 
These letters refer to the fact that the 
writer has returned from Moscow and to 
the project of holding a conference in Eu- 
rope. In his letter to Singaravelu the 
appellant states: 


‘We must prepare for the conference which is 
very important. Your presence will be greatly ap- 
preciated. The delegates should reach here not later 
than the end of January.” 


Hach of these letters included a samph- 
let Ex. 9 which the writer requests hisas- 
sociates to. have published in Indian papers. 
In his letter to Dange, heis also invited 
to a conference in the month of January. 
In his letter Ex. 8 to Muzaffar Ahmad, the 
appellant refers to the fact that he had 
expected that Muzaffar Ahmad must have 
started for Europe but that he had heard 
that he had not done so owing to lack of 
money. The writer promises financial help 
and states that it is urgently necessary 
that Muzaffar Ahmad should come to 
Europe for the purpose of the conference. 
He asks Muzafar Ahmad to bring 2 or 3 
delegates from Bengal: 

“It is necessary that they should be such men as 


are Willing to walk our way and yet have influence 
in agitation.” 


Muzaffar Ahmad is also requested to 
secure the publication of Ex. 9 and a re- 
ference is made to the new organ of the 
“Khansama's Union” which isregarded as 
most helpful. 

Exhibit 9 which accompained these letters 
is headed “To the All India National 
Congress, Gaya, India” and it concludes 

“With fraternal greetings: Presidium of the Fourth 
Congrees of the Communist International Secretary 
Humbert Droz,” 

This letter was apparently drawn up 
38 aresult of discussions at the meeting 
of the Communist International at Moscow 
which was attended by the appellant and 
it is proved that the appellant was hiri- 
self: elected to the Presidium of the Com- 
munist International. This letter is an in- 
flammatory document and is a plain, definite 
and frank incitement to revolution. It 
states: 


‘The infamous methods by which British Imperi- 
alism sucks the life blood of the Indian people are 
well-known. They cannot be condemned too strongly 
nor will simple ‘condemnation be of any practical 
value. British rule in India was established by 
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forcaand is maintained by force; therefore it can and 
will be” overthrown only bya violent revolution . 

The people of India must adopt violent means with- 
out which the foreign domination based upon violence 
cannot ‘be ended. The people of India are engaged 
in this great revolutionary struggle. The. Communist 
International is 


geous agitation has to be carried on to win- the 
masses for the cause of national liberation. The 
present spontaneous mass upheaval provides a very 
fertile field of propaganda, The necessity of deve- 
loping the revolutionary consciousness of the masses 
demands the adoption of an economic programme 
in addition to the political progamme of a republic 
tobe established through . a revolution. By leading 
the rebellious poor’ peasantry against the reactionary 
and loyslist landed -aristocracy, the Congress will 
on the one hand strike its roots de-ply into the 
masses and on the other, will assail the very bed- 
rock of British rule, The native army which maintain 
British domination in India, is recruited from 
among the poor peasantry. So a programme of 
agrarian revolution will win the native troops to 
the cause of national freedom. In conclusion we 
express our confidence inthe ultimate successof your 
cause which isthe destruction of British imperia- 
lism by the revolutionary might of the masses, Let 
me assure you again of the support and co-operation 
of the advanced proleteriat of the world in this 
historie struggle ofthe Indian people. Down with 
British Imperialism; Long Live the free peopl3 of 
india.” ; 

It is quite unnecessary to further com- 
ment upon this letter. It speaks for itself. 
The fact that it was forwarded by the appelt 
lant who was a member of the body in whose 
name it was sent to his associatesin India 
with the instruction that they should have 
it published in local newspapers is proof, 
decisive and conclusive, that he and they 
did jointly engage in a conspiracy which 
had forits object stirring up ofa revolu- 
tion and the destruction of. the ‘existing 
Government in India. 

Exhibit 48—This is a letter from Shaukat 
Usmani to the appellant. Itrefers-to the 
papers which weresent by the appellantin 
his letter of December 12. The letter states: 

“Much has been done by these papers; they gave 
and are still giving strong doses of communism to 
the younger section of the , Congress leaders. That 
done—but there remains immense to be done. The 
masses have just smelt the odour of communism . 
Even if the Communist International- helps the 
workers and peasants organisations must -have their 
own funds, contributed two pice per rupee of their 
wages for their social and economic emancipation. 
But - this cannot be possible unless -we have pre- 
sented before them some model and have a sufficient 
number of good organizers. So far as legal. work 
is concerned these funds will be mcre than suffi- 
cient but for the conduction of illegal. activities 
something : more is needed. © Students: cannot” bp 
trained without ~:finance . ....//However small our 
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party be but it must be pure, composed of tested 
Oommunists.” ya 
The writer further gives the appellant 
a number of addresses to which the paper, 
The Advance Guard, should be sent. This is 
clear indication that the writer and the ap- 
pellant were jointly engaged in an attempt 
to set up acommunist regime in India. 

Exhibit 45—This is a letter from the 
appellant to Usmani. It is written on 
“Vanguard” newspaper. It begins: 

“Your letters about the Congress are received. 
They are very gooiaod you will sse that we have 
made use of it. S) it may benowclear to you that 
n> personal influence enters into the relations between 
true revolutionaries. The literature asked by you 
has been sent and more will be sent gradually. In 
my last letters instruction about the work have been 
given ... The first stage of propaganda has been 
done and done ina way we have reason to be 
satisfied with We have entered the organization 
period In every province our groups should be 
organized, not people with “sympathetic” attitude 
but convinced workers are needed. We must begin 
to,build our party which must take the field as soon 


a8 enough strengthhas been gathered, we must carry: 


our propaganda among the workers .....It is very ne- 
cessary that at leasta few of those willing to work 
along aur line, are sent here as soon as possible ... 
It is absolutely necessary to be here not later than 
the end of March .....Usmani usa all your energy and 
resourcefulness to send at least two or three people 
out ina month. The future of our work depends 
on this. We must begin the organization of the 
Party and build our own press inside the country. 
Mukherji has gone back’ to India. The devil has 
at last joined the Berlin crowd. His ambition 
knows no bounds. He killed himself in the Interna- 
tional by his own behaviour; now he has gone to India 
to humbug the unwary people there.” 

(This is a reference toa former associate 
of the appellant with whom he eventually 
quarrelled and whom the appellant was 
influential enough to have expelled from 


ihe Communist International.) 

(“Have you received the appeal and has it been 
published? Sand us some more addresses where big 
bundles of the paper can be mailed.’’) 


Exhibit 10—This is a letter from the ap- 
pellant to Usmani {from Berlin dated 
March 9. It states : 


“In my letter instructiag you to goto Calcutta, 
you were told about the work there. To have a 
conference of those agreeing with our ideas and 
programme, is very important for the future of our 
work, We know that a favourable atmosphsre has 
been creatzd by our propaganda as well as by the 
collapse of the non-co-operation movement We must 
begin’the organization of- our party. This must 
begin with-a conference. I want you to see the people 
in Calcutta who are supposed to agree with us at 
least partially and convince them of the necessity 
of the conference ..Party organization must be 
started. The groups in the differents (provinces) 
to be linked up ia a national organization. (All 
these) things have to ba definitely decided in (a 
local term ? To send best available delegates is 
your. immediate task..We have five centres to link 
up.. Dange group in .Bombay; (2). Jagalal group in 
Lahore; (3). Your . people- ia the United Provinces; 
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(4) Muzafar Ahmad & Oo. Calentta and (5) Singara® 
velu ‘group in Madras. So you see weave a good 
framework to build upon..... Enclosed isa 
letter for Dange. Send tosome addressin Bombay 
to be delivered personally. You, Muzaffar Ahmad 
or somebody else must have an acquaintance there. 
His letters cannot be entrusted to the mail. Have 
you got the appeal to the Labour Organization 
about Chauri Chaura sentences and has anything 
been done to publish it in vernaculer.” | 
Exhibit 11—This is a letter written hy 
the appellant to Singaravelu from Zurich. 
It refers to the factthat Singaravelu has 
been nominated by the new committee of 
the Trade Union Congress as one of the 
four candidates for the presidentship of 
their Gongress which: will take place in 


Calcutta in February and it proceeds: 

“Now, I proceed that we must do our best to 
take advantage of this situation. The Trade Union 
Congress is obviously going through a process of 
reorganization of course, it still lives in officialdom 
without any organised relation with the masses. 
But the most hopeful sign is that it has got loose 
from the monopoly of Chamman Lal whois seeking 
other avenues to satisfy his ambition after cheap 
notoriety .... I suggest the following line of ac- 
tion for yourconsideration. First a manifesto issued 
by you and Mani Lal (if he wishesto be party to 
the entire plan of action). I must mention here 
that I am altogether in the dark as to Mani Lal's 
present attitude. I speak of him with reserve., In 
this manifesto condition of the Indian working class 
will be analysed in brief, the history of the labour. 
movement traced in broad outlines, the weakness 
of the movement pointed out, the illusive character 
the nominal Trade Unions exposed, their leadership 
mercilessly criticised, general principles of trade un- 
ionism formulated, futility of humanitarian reformism 
demonstrated in the light of world experience, the 
class character of the labour movement brought in 
to relieve the inadequacy of purely economic move- 
ment free from politics indicated, the supreme 
necessity or organic relation w.th the agricultural 
wage earners and poor peasantry emphasised and 
above all the role of the working class in the 
national struggle clearly specified .... Trade 
unionism is bound to develop in India. In the 
absence of a revolutionary leadership if will be- 
come a handmaid of the ruling class. As itis, the 
Trade Union Community may not represent the 
masses (andit does not) but it certainly may 
grow into the leadership which will tie the young 
movement to orthodoxy and reformism. It is possi- 
ble to prevent the growth of this reactionary 
machine if we can take the field early enough.” 

Exhibit 46 —This a letter dated March 19, 
from the appellant to Usmani. In this letter 
the wriler says: 

“It really surprises me to seethat the more I 
write about what is to be done the more you ask 
for instructions. 1 wonder if-my letters reach you 
_..Nobody has imposed upan you the ‘inertia’ you 
complain of. The situation is ripe. You are there, 
Why do you not do something? 1 have been writing 
all along that a nuclei of our party must be 
organized wherever possible. You never wrote 
what and how much has been done in that respect, 
To be short, our party must be organized at once. 
The things necessary for- if are; (lja preliminary 
conference of ‘the ‘pioneers for all the provinces here 
with the committee representatives: (2) calling of 
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National Convention on the return of the delegates 
to the preliminary conference: and (3) meanwhile 
form nuclei and groups fall over the country. J con- 
sider this to be a definite work—a work enough 
te keep dozens of energetic workers like you busy 
for the next sixmontbsa. It is for this purpose 


that I ask yon to go Calcutta, there withthe help - 


of our comrade to see various revolutionary elements 
and- convince cf the necessity of sending delegates 
to the prelimi:ary conference here. Then to take 
care of the technical part of the work when 
` Muzafar Ahmad will be away here. Then to visit 
our group inother provinces, with the same object 
to induce them to begin work along with the broad 
outline of work Jaid down above. You are already 
infarmed ofthe people you are required to see in 
other provinces ..T have written to you already about 
the financial aspect, Not much can beexpected 
from here. If everything there depends “upon the 
financial help from here I am afraid nothing much 
will be done, Can you senda full report of what 
vou have accomplished since your arrival in India? 
I am sending £25 to the Cawnpore address ‘Laig’ 
for your travelling expenses. Nothing definite can 
be done or said about the financial help for the 
political work until there is an organization and a 
concrete plan of work which depends upon the 
holding of the preliminary conference. To see that 
the latter meets as soon as possible and that ihe 
best available men fcome to it isthe most important 
immediate task. See the Bengal revolutionaries: 
use this letter as credential, Start concrete work 
and help for more may be forthcoming. Do not 
forget to send reports,” 

It is clear from this letter as indeed 
from the whole correspondence that it was 
part of a conspiracy to enlist the help 
of. the revolutionaries in Bengal. 

Exhibit 87—This isa letter in Bengali 
from the appellant to Muzaffar Ahmad 
dated March 19. It was enclosed in an 
envelope addressed in English and along 
with it there was another letter Fx. 46 
to Usmani in English, In the letter of 
Muzaffar Ahmad, Ex. 37, the appellant 
states that he had received the former's 
letter of February 22. It proceeds: 

“I have. been, for the last eight months, com- 
municating to you in each of my letters my views 
as to what work bas to be started there and how. 
J have been repeatedly requesting youto come here, 
thinking that it will not 
understand the full significance of our work unless 
there is a personal discussiononce...I am aware 
that much work can be done'in the country. Un- 
ortunately it is impossible for me to be present in 
the field of action.” 


Reference is made ina letter to the two 


sums of £1,00 which the appellant 
has remitted to India for the travel- 
ling expenses of ‘his ‘associates. Të 


continues: 

“All that you have written with regard to the 
Bengal T. U. Feb (sic) is right. The C,I. doeg 
not want to get intimate with any and every one; 
nevertheless it is necessary to take steps to win over 
as many people as possible, We have absolute faith 
in all the communists that are in the country and 
our” alm: is to link them together and employ them 
on work But the Communists are even today 
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small in number and many besidesthem are worke 
ing, and: are capable of doing work .The salyation 
of India will not besecured through a handful of’ 
orthodox Communists. There is no Trade Union in 
our country. lt will have to be organized. What 
have the Communists done up tothis in this con- 
nection? Jf we work independently of those who 
have begun this work somehow or, other, we would 
only become a drop in the ocean Have I forbid- 
den the communists to organize a Trade Union ? If 
we had today Communist labour leaders there would 
be no necessity of: looking to scheming people I 
have repeatedly written about working among 
labourers. But nothing kas been done Where it 
is possible to capture the Congress: well brother, I 
am ata loss to understand why it bas not heen 
done.. I have written to you all news about ‘Indian 
independence’ in the previous letter. Jf you 
have not got that, I have no hand in that. Papers 
and “books, etc., all are sent regularly to the addres- 
ses you bare supplied I donot know why you do 
not gét (them) Not only. from this country they 
have been sent also from” other countries ..1 have 
written repeatedly what --work is necessary to bê 
done. I am writing again’ A meeting is, necessary 
of those whoare atone with usin views... Therefore 
an aitempt will have to be made to convene a- 
conference here as early as possible At least six 
or seven persons from the different provinces should 
come . The travelling expenses of these men will be 
sert. But I do not know how and where they 
could be sent. Dange’s men, Singaravelu's men ` 
and men from the “Inqgilab" of Lahore must come, 
Get into touch with them.” 


Exhibit 13—This is a memorandum to 
the conference for organizing a: working 
class party in India. The appellant admit- 
ted that he was the author of this docu- 
ment. In the paragraph entitled “The 
Programme” the author states: 

“As correctly pointed out in the circular signed 
by comrades Ghulam Hossain and f£hamerds 
din Hassan calling this conference, we must 
in this conference adopt a programme instead of a 
scheme of swaraj. My views cn this’ question co 
not need further elaboration. Without any 
introductory remark I propose that the programme 
drafted for the consideration of the National 
Congress at Gaya be adopted as the programme of 
our party...The economic freedom of the producing 
classes can be conquered only through a revolutionary 
struggle from beginning to theend This should. 
be clearly set forth in our programme...Before tha: 
Indian working class can take up the slogan of 
dictatorship, it has to go through a period. of political 
education which it will gain in the struggle. 
against imperialism, a struggle carried on not for 
benefit and under the leadership of the bourgeoise, 
but with a class of programme: consciously 
for the interests of the workers and 
peasants, and under the leadership of a revolutionary 
vanguard the political party ..Upon our ability .to 
formulate these principal points in the : political’ 
aspect of our programme will depend the possibility 
ofa working alliance between the _Working’ class 
party and the bourgeois national parties This’ 
alliance should be sought during the ant‘-im perialist: 
struggle The revolutionary significanze, that the: 
nationalist bourgeoisie possess, will be brought-to 
bear fully uponthe sttuation under the pressure of 
the revolutionary masses...No amount of talk about: 
the panchayats willinfuse enthusidsem. The question 
has to be- tackled in arevolutionary way, Nothing. 
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less than a total abolition of landlordism will’ 
bring a radical solution of the agrarian problem,” 

Under the heading “Illegal organization” 
ihe author proceeds: 

“While believing firmly that legal existerce is 
inadmissible for the growth ofa mass party, I must 
urge upon you the necessity of an illegal apparatus 
which should be built as a parallel organization 
„The question of co-ordinating legal and illegal 
activities and of building the two parallel organiza- 
tions cne within the other will have to be discussed 
more fully inthe Central Executive Committee and 
with the Executive of the Communist International 
..I am against liquidating the Communist party, 
because experience all over the world has preved 
that the working class can reach final victory only 
under the banner of the Communist Programme .. 
It should be remembered that to swear by the 
term ‘non-violence’ will not savethe party. from the 
Penal Code.. As a party of the workers-and peasants 
we cannot help, . being revolutionaries. .: Economic 
emancipation of the exploited can only bs attained 
by the “expropriation of the exproprictors’. which 
_ cannot be done by peaceful and non-violent means. 
It is ridiculous io say that we are “non-violent 
revolutionaries’ Such a creed cannot grow, even on 
the soil of Iaodia.” - 

. It has already been observed that the 
appellant has admitted that he is the author 
of the pamphlet entitled ‘‘India in Transi- 
tion.” The learned Additional Sessions 
Judge has discussed the contents of this 
booklet in the course. of his judgment. It 
will suffice here to give one excerpt from 


this work: 

“Mass action thus begun will develop into organiz- 
ed agrarian strikes into food riots, the plunder of 
corn stocks and assaults upon large estates with the 
idea of confiscation. The down-trodden peasantry 
must be made conscious of their right to live like 
human beings and our propaganda should be aia- 
ed at making them understand that they should 
-conquer the right by militant action. Such action, 
properly organized on a Jarge scale, will arouse 
them from their age-long mental and spiritual slavery 
and make them conscious of their own might. 
Reactionary pacifism must be repudiated What 
burnt out spontaneously at Gorakhpur, Rai Bareilly 
. Chauri‘Cbhaura, Malabar, Central India, and what is 
going on in the Punjab must be developed by every 
possible.means. Peasant revolts should spread like 
wild fire from one end of the country to the other.” 


‘Tt is unnecessary further to multiply 
quotations from the letters which passed 
‘between the appellant and his co-con- 
spirators in India or from the writings of 
the former. Sufficient has already been 
referred to specifically to disclose the 
character of their association and the true 
-objective of their joint activities. There 
‘are upon the file in this case many other 
letters and documents to which the learned 
Additional Sessions Judge has referred 
in the course of his judgment and which 
are in the same strain as those mentioned 
in this judgment. . , 

„< From the general evidence in. the case 
Ihold it established that the appellant who 
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left India in 1915 joined the International 
Revolutionary Movement, the headquarters 
of which were at Moscow. He was elected 
asa member of the Presidium of the Com- 
munist International and was appointed 
head of the Eastern Department. of that 
organization. He determined with the 
help of the Communist International to 
overthrow the Government and set up a 
communist estate in India, With this 
object in view he established connection 
wilh, amongst others, the persons whose 
letters have been referred to earlier in this 
judgment and some of whom were tried 
and convicted under s. 121-A, Penal Code, 
in the year 1924. These persons agreed 
to work with him and help him. in the 
furtherance of his schemes. The advance- 
ment of the scheme to overthrow the 
Government of India necessitated com- 
municalion between the conspirators and 
the appellant. Part of this correspondence 
has been-produced by the prosecution in 
ihe Sessions Court. 

This correspondence aud the other docu- 
ments produced by the prosecution esta- 
blish beyond al] doubt: --(1) that the inten- 
tion of the appellant and his associates 
was to overthrow the Government of India 
by violent means and set up a communist 
estate; (2) with this object in view the 
appellant endeavoured to arrange confer- 
ences to be attended by his associates 
both in India and in Europe; (3) that his 
intention was to set up two parties, a legal 
party which should be called the Peoples 
Party and an illegal secret party to which 
only avowed communists would be admit- 
ted; this latter party was to work: secretly 
for the overthrow of the existing regime 
in India Every member of the communist 
party was to be a member of the People’s 
Party which was to be used as an instrn- 
ment for stirring up dissension and strife 
amongst the masses and sowing the seeds 
of revolution and rebellion; (4) the appel- 
lant provided certain sums of money to 
finance delegates who were invited to come 
to attend the conference in Europe; (5) by 
holding out hopes of better economic condi- 
tions the appellant and his associates essay- 
ed to enlist the support of workers and 


‘peasants and by means of personal canvas- 


sing of seditious literature and propaganda 
they endeavoured to inflame the masses 
against the existing regime and by link. 
ing up all the extremists, terrorists and 
revolutionary elements they intended to 
compass the violent overthrow of the Gov- 
ernment of India, a, a i 
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Thess conclusions are the irresistible 
inferences from the documents which have 
been produced by the prosecution in this 
case. It is utterly futile in view ofthe 
nature of the correspondence and ihe 
character of the other writings to argue 
that the appellant was not engaged ina 
conspiracy with an illegal object. If 
words mean anything at all and if the 
language of.the documents referred to, be 
given its ordinary meaning, then it is clear 
beyond all question that the appellant 
was engaged hetween 1921 and 1924 along 
with his associates in India in a con- 
spiracy to deprive the King-Emperor of 
the sovereignty of India. No amount of 
ingenuity canmake these letters and docu- 
menis mean anything else. 

It was argued by the learned Counsel for 
ihe appellant ihat these letters and docu- 


ments did not disclose a conspiracy already. 


conceived, and entered into. The pro- 
posals contained in the various letters from 
the appellant t> his associates in India 
were mere suggestions, it was argued, as 
to a line of policy to be formed and there 
was no evidence upon the record as to 
how these proposals were regarded by 
the persons to whom they were addressed. 
No such interpretation can reasonably 
be placed upon the correspondence. No 
doubt there were many proposals discuss- 
ed in that correspondence, for example 
. the proposals to hoid a conference in India 
and in Europe. But these were proposals 
made in connection with the carrying out 
of a scheme which had already been formu- 
lated. What was the necessity of these 
proposals ?- Why were conferences to be 
held? Assuredly not to decide to enter into 
a conspiracy but in order that plans might 
be laid for the attaining of an object 
already envisaged. Conferences were to 
<“ be held and suggestions were to be discuss- 
ed to'decide the best method of over- 
throwing by violent means the Government 


of India and not for the purpose of decid- - 


ing that the conspirators should embark 
upon the adventure of overthrowing ’ the 
Government’ of India. The suggestions 
made in the course of the correspondence 
and the proposals to hold the conferences 
are clear and conclusive evidence of existant 
conspiracy. 

‘Counsel for the appellant has argued 
further that the appellant should not te 


punished for holding extreme views. It. 


has never been suggested that he- should. 
The-law dces not prohibit a person from 
forming any views however extreme 
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they may be and if the appellant had 
confined himself to an academie discus- 
sion as to the: soundness of his views hs. 
would h.ve been guilty of no crime; his 
letters and pamphlets however are not 
mere erudite academic discussions. It 
is clear that the appellant had left the: 
regions of economic discussions and had 
entered the regions of political action. 
Iu his statement before the Sessions Court 
the appellant prays in aid the works of 
Hume and Bentham which he claims are 
authorities for the proposition that it is 
permissible to engage in an attempt to 
overthrow a Government by violence. The 
writings of Hume and Bentham are quite 
irrelevant ‘to the present issue, however 
weighty the opinion of these philosophers 
may be in academic’. matters. Having 
decided lo go beyond the stage of academic 
discussion it was necessary that the appel- 
lant should have regard not merely to the | 
attractive doctrines of political philosophers 
but to: the mundane, matter of fact provi- 
sions of the Indian Penal Code. | 

This Court has no concern with the 
justice or otherwise of the claims of the 
appellant or with ths rectitude of his 
politival views but the Court may take 
cognizance of the fact thit he does hold 
certain views; for as a guide to his conduct 
and intention these views are more 
relevant consideration. With the know- 
ledge that the appellant considered that 
he could morally resort to forca it is 
impossible to pub an innocent interpreta- 
tion on his actions and to hold that he was 
engaged between the years 1921 and 1924 
in peaceful legitimate political propaganda. . 

Learned Counsel for the appellant has 
submitted further that the documents and 


letters disclose no ground for holding more 


than that the appellant desired to free 
India from the British connection and he’ 
referred to the promises which were given 
in the past by representatives of the British 
Government as tothe granting of responsi- 
ble Home Rule to India. He has argued 
that the appellant should not be punished 
for striving for what the British Govern- 
ment has already promised to the people 
of India. The short answer to this argu- 
ment is that what may be achieved by 
ordered advance and constitutional means 
in the course of time may not be snatched. - 
by immediate resort to violence. 

Learned Counsel for the appellant -argued 
again that the King-Emperor being a. 
constitutional monarch, that: inasmuch as 
he- reigned. but. did--not yale and . in. 
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.democractie state the will of the -people 
prevailed, the setting up of a communisi 
state in India did not have the effect of 
depriving the King-Emperor of his sover- 
eignty. This argument is difficult to 
follow. It suggests a curious confusion of 
thought. It would be mere waste of time 
to consider the question. whether under a 
communist state there would be any room 
for the sovereignty of the King- Emperor. 
The two conceptions are ioo apparently 
inconsistent. Be that as it may, the appel- 
lant has no right to attempt violently to 
overthrow by force the constitution as by 
law established and through which the 
sovereignty of the King-Emperer is exércis- 
ed. As with ths doctrines of political phi- 
losophers, so with the theories sound 
or unsound of constitutional law they 
avail nothing against the plain provisions 
of the Indian Penal Code. 

In conclusion it may be observed that 
if any corroboration of the prosecution 
case were necessary, it is to be found in 
abundance in the statement of the accused 
himself in the Sessions Court. [6 is 
unneceszary to refer to this statementin 
detail. It may be remarked, however, that 
ihe appellant does not attempt to deny in 
his statement the authorship of a number 
of letters and documents which are 
atlributed to him. He indeed admitted 
the authorship of some of them. He does 
not attempt to suggest that he is not the 

. M. N Roy whois the author of the letters 
which have -been produced. He says inthe 
course of his statement : 

“in all the documents the responsibility for 

_ which I have admitted there occurs in several places 
the inevitability of violencein the struggle of the 
Indian people for freedom . The sovereign 
right of the [adian ` people is usurped by foreign 
power, As the foreign usurper maintains itself in 
power by force the Indian people are obliged to use 
force to recover their sovereign rights. . [hold 
that the British Government of India has been an 
enormous tyranny ond oppression for the Indian 
masses and ithas never been of advantage to them. 
Sothe people of India are fully justified on the autho- 
rity of Hume to take up arms against the present 


Government. I maintain that the people of India owe 
né allegiance to the British Crown.” 
It- is -unnecessary to refer further to 
thé appellant's statement in the Sessions 
Court. : 

Upon a consideration of the entire evi- 
dence J hold for the reasons given that the 
‘appellant is guilty of an otfence-- under 
s.-121-A, Indian Penal Code and that he 
‘has been rightly convicted by the learned 
Sessions Judge. 

The appellant- has -beer - sentenced to 
‘tratisport:tion for 12 years, In passing 


MANABENDSA NATH RO W BMPHROR 


843 


this sentence the learned Additional Ses- 
sions Judge has been influenced by the 
fact that hadthe conspirators sueceeded 
in their objective, appalling and disastrous 
consequences would have followed: strikes, 
riots, armed rebellion, bloody revolutions 
and wholesale destruction of life and prop: 
erty. It is permissible to doubt, how- 
ever, if the subterranian machinations of 
the appellant and his associates could 
have produced such dire results. The 
productions of the appellant's facile pen 
Clearly betray his calibre; his’ mind 
is cast in an ordinary mould; his type 
is common in revolutionary circles 
throughout the world; his lucubrations 
are redolent of the confusion of 
thought, extravagance, indefiniteness and 
incoherence of expression characteristic of 
so much of the outpourings of the sc- 
called revolutionary intelligentsia. Some 
of his compositions are the merest drive]. 
He had in -his exile partaken of the 
heady wine of Moscow. He had keen ap- 
pointed head of the Eastern Department 
of the Communist International and it may 
be that he entertained hopesof one day 
wading through the fire and slaughter of 
a revolution, controlled and . directed by 
him from afar, tothe head of a dictator- 
ship ofthe proletariat in India. Certainly 
his writings suggest. that he entertained 
such chimerical visions. But the appel- 
lantis no man of destiny and his activities 
against the Government of India in 
many instances .may be described as 
puerile. His chances of realising his 
ambition weie infact nil. So far as the 
learned Additional Sessions Judge in sen- 
tencing the appellant has been infiuenced 
by the fact that the success of the con- 
spiracy would have spelt disaster’ in India 
he has erred on the side of severity. 
Nevertheless the appellant has been found 
guilty of a serious offence. In conjunction 
with the avowed enemies of the British 
Empire he engaged in an attempt, how- 
ever futile, lostirup armed revolution in 
India. His associates in the conspiracy 
were tried in the year 1924 and were 
sentenced io four years’ rigorous impri- 
sonment. In deciding what punishment 
should be awarded against the appel- 
lant, however, I take into consideration the 
fact that hé was the leader amongst the 
conspirators; his was the moving spirit and 


‘the mastermind: In view of the fact, that 


the appellant has been incarcerated since 
his arrest in 1931, I am of ‘opinion 
that the ends of ‘justice will be met “by 
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sentencing him to six years’ rigorous im- 
prisonment..-. I 

In the result the sentence of transport- 
ation for 12 years against the appellant 
is reduced to one of six years’ rigorous 
imprisonment, Quod ultra. the appeal is 
dismissed. 


N, Appeal dismissed. 


mamangan 


MADRAS HIGH COURT 
Criminal Revision Case No, 546 of 1983 


and 
Criminal Revision Petition No. 507 
of 1933 


December 7, 1933 
BEsLEY, C. J., AND BaRDSWELL, J. 
i In re PENUMATCHA 
JANAKIRAMARAJU-— AcouseED — 
PETITIONER 

Criminal Procedure Code (Act V of 1858,s 403 
—Penal Code (Act XLV of 1:60, ss. 3)7, 30°— 
Charge under s. $97— Acquittal—Fresh trial under 
s. 20'—Autre fois acquit—Nature of affence under 
s 397. 

An accused person who has been acquitted of an 
offence under s. 397, Penal Code, cannot be tried 
again for an offence unders 307, Penal Code, on the 
same facts, and the fact that the jury never 
addressed themselves tothe alternative that they 
may find the accused guilty under s, 307 cannot affect 
the question. 

Section. 397 is a combination of several offences, 
namely, ss. 392, 322, 324, 326 and 397, Penal Code, 
and a verdict of “not guilty” to a charge. under 
that section covers every offenca which was stated 
in itor whichcould have been charged therein on 
on the same facts. Patti Kandan Ummaru v, 
Emperor (1) and In re Muthyalw (2), referred to. 

The principles on which the right to plead autre 
fois convict is based are inthe substance the same 
as in the case of the plea of autre fois acquit. 


Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High. Court to revise the order of the 
Court of Session of the East Godavari 
Division, dated June 23, 1933 and made in 
os ae P. No. 39 of 1933 in S.C. No. 18 of 
193 

Messrs. K. S. Jayarama Ayyar and P. 
Satyanarayana Raju, for tbe Petitioner. 

.The Public Prosecutor for the Crown. 


_ Order.—The question raised in this 
Criminal Revision Caseis whether an accus- 
ed person who has been acquitted of an 
offence under s. 397, Indian Penal Ccde, 
can be tried for an offence finder s. 307, 
Jndjan Penal Code, that is to say, whether 
s, 403 of the Criminal Procedure Code, bars 
the trial of the latter offence. 

The facts of the case are that -the peti- 
tioner and -19- others were charged with 
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dacoity and other offénces relating thereto: 
The petitioner was charged on the second 
count with dacoity using a deadly,weapon 
and aiiempting to cause the death of one 
Kesava Rao punishable under s. 395 read 
with s. 397, Indian Penal Code. The charge 


runs as follows:— 

“That you, on or about June 4,193, committed dacoity 
of moveables . ........... and at the time of committing 
the said dacoity you used a deadly weapon, to wit, a 
loaded revolver and attempted to caussthe death of 
Jupudi Kesava Rao and thereby committed an 
Offence punishable under s. 395 read with s. 337 of 
the Indian Penal Code,” i 


One other charge (No. 5) was originally 
framed against the petitioner, viz., 

“You used a deadly weapon, to wit, a loaded revolver 
aaa attempted to cause the death of J. Kesava 

ao 

This was an offence punishable’ under 
s. 307, Indian Penal Code and the Sessions 
Judge scored it out and made a note tothe 
effect that the charge relating to that offence 
was stayed by him as it was a charge 
triable by the Sessions Judge with the aid 
of assessors; and that charge was not put to 
the jury. The jury by a majority of four 
to cne found the petitioner not guilty of 
the offences charged under the second 
count, In his charge tothe jury the learned 
Sessions Judge in dealing with this charge 
against the petitioner told the jury that 
the point they would have to consider was 
whether in the course of the commission 
of the dacoity the 1st accused (the petitioner 
here) shot witha loaded revolver and attemp- 
ied to cause the death of P. W. No. 3. 
This was point No. III, point No.1 being 
whether all or any of the accused assembled 
for the purpose of committing dacoity, an 
offence punishable under s. 402, Indian 
Penal Code and point No. II being whether 
they allor any of them committed dacoity 
in Gangayya’s house. It is clear from the 
charge tothe jury were not directed that, 
even if the offence of dacoity were not 
proved they could nevertheless convict the 
petitioner of attempt to cause the death of 
or grievous hurt to Kesava Rao if the 
evidence warranted such a finding. ,What 
the jury clearly had in their minds as a 
result of the learned Sessions Judge’s 
charge to them was the question as to whe- 
ther or not there had been a dacoity; and it 
is conceded by Mr. Jayarama Ayyar that the 
jury therefore never addressed themselves to 
the alternative that they might find the peti- 
tioner guilty under s. 307 or e, 326, Indian 
Penal Code. This, however, in my view, 
cannot affect the question. ‘Section 397-is a 
-combination of several offences, namely, 
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Bs, 392, 395, 323, 321, 325, 326 and 307, 
Indian Penal Code and a verdict of “not 
guilty” to a charge under that section 
covers the offence which was stated in it or 
which could have been charged. therein on 
the same facts. It is, I think, beyond 
question that the petitioner was on his trial 
not only. with regard lo s. 392 but also 
s. 807, Indian Penal Code and that one or 
the other or both- could be proved against 
him; and 1 am supported in this view by a 


Bench decision of this High Court, viz., Patti ` 


Kandan Ummaru v. Emperor (1) which 
was a case under s. 392 and grievous hurt in 
the course of robbery (s. 397, Indian 
Penal Code) and also the decision in In ve 
A. Muthyalu (2) in which the former case 
was followed. In that case the accus- 
ed was charged with robbery under 
s. 397, Indian Penal Code and was tried 
by a jury who unanimously found him 
not guilty. The Sessions Judge in his 
charge to the jury pointed out that s. 397, 
Indian Penal Code, was a combination of 
robbery and voluntary causing of grievous 
hurt and that it was open to the jury to find 
him guilty under s. 326, Indian Penal Code, 
alone. .It was held by Ayling and Napier, 
JJ., that it was open tothe jury to have 
convicted the accused of an offence under 
s, 320, Indian Penal Code. In my View, the 
charge of the Sessions Judge in that case 
was perfectly proper and there should have 
been a similar direction to the 
jury in the’ present case. Mr. Jayarama 
Ayyar in the course of his argument 
suggested the test which I think is the 
colrect one, namely, whether separate 
sentences could have been passed upon the 
petitioner on a conviction under ss. 397 and 
307, Indian Pena] Code? The answer, I 
think, must be in the negative.. Similar- 
ly, if the’ trial had ended in the conviction 
instead of the acquittal of the petitioner 
of the offence charged under s. 397, 7. e., 
attempt to cause death I am clearly of 
the opinion that he would have been. able 
to plead autre fois convict as a bar to his 
trial under s. 307, Indian Penal Code and 
it seems to me that the’ same: principle 
must govern the plea of. aulre fois acquit 
as well. In the former case, the rule of 
- the law forbids a man to be punished twice 
for the same offence, that ig to say, the same 
acts and omissions; and.‘in the case of 
autre fois acquit the principle.is that a 
man who has once been tried and acquitted 
may not be tried again forthe same offence 
(1) 26 M 243. | 
= (2,17: Iga. Cas. 51;- 37 M 236; 13 Or, LJ 739, 
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in respect of which he was in jeopardy in” 
the first trial; and in ‘Russel-.on Crimes 
and Misdemeanours’, Vol. II, p. 1817, it is 
stated: — 

“The principles on which the right to plead 


antre fois convict is based are in the substance tho’ 
same asin the case of the plea of autre fois acquit. 


Under s. 397, Indian Penal Code and the 
charge as framed thereunder properly direct- 
ed by the Sessions Judge the jury would 
have had to consider whether the accused 
used a revolver and shot at P. W. No. 3 in 
an attempt to kill him and in order to 
convict him they would have had to find 
that in shooting at P. W. No. 3 with a 
revolver he intended to kill him, that is to 
say, they would have had to find an inten- 
tion similar to that necessary to supporta 
conviction under s. 307, Indian Penal Code. 
The accused was therefore in my view on 
his trial for that offence and having:been- 
found not guilty of it he could not again be 
tried for it. This commitment of the 
petitioner is quashed and his bail bond is 
discharged. | 

A. Order accordingly. 


= RANGOONHIGHCOURT . | 
Criminal Revision Application No, 313-B © 
of 1933 ; : 
November 16, 1993 

; DUNKLEY, J. - °° |. : 
 USEIN YWET— APPLICANT  . * 
WA; versus eee 

U MAUNG FYI—Obvposttse Parry 

Penal Code (Act V of 1&60', ss. 211, 500—Com- 
plaint under s. 211—Sanction of Court, when 
necessary— Dismissal of complarnt—Second complaint 
alleging offence under s. 500-—-Maintarnability of. 

If on the dismissal of a complaint under s. 211, 
Penal Code, a second complaint under s.211 can 
be filed, then the complainant cau certainly filea 
second complaint on the same facts, but instead of 
alleging an offence under s. 211 allege ‘an offence 
under s. 500. - T i 

No sanction is necessary for filing 'a complaint 
under s. 211, Penal Code, unless some proceedings be- 
fore a Magistrate have preceded the complaint under 
s. 211. Prafulla Kumar v. Herendra Nath (1), dis- 
tinguished. 


Cr. R. A. from.an order of the First Addi- 
tional -Magistrate, Rangoon. 

Mr. U. Ba Thaung, for the Applicant. . 
- Mr. U. E. Maung, for the Opposite 
Party. 

Order.—This is an application to quash 
the proceedings against the- applicant 
which are pending in the Court of the First 
Additional Magistrate of Rangoon. 

It appears that the respondent, U Maung 
Gyi, laid a complaint of an offence under. 
the provisions of 8, 214, Indian Penal Gode, 


~ 
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against the applicant: before the District 
Magistrate of Rangoon, and this complaint, 
having by the District Magistrale been 
transferred to the Eastein Sub-divisional 
Magistrate for trial was dismissed hy the 


latter under the provisions of s. 203, 
Criminal Procedure ode, without any 
notice or procass having been issued 


against the applicant. U Maung Gyi 
then preferred an unsuccessful application 
in revision to the Sessions Court of Han- 
thawaddy, but the facb that this applica- 
tion was unsuccessful does not affect the 
matter now before me. Having been un- 
successful in getting his complaint under 
s. 211, Indian Penal Code, inquired into 
by, the Court, U Maung. Gyi instituted a 
fresh complaint on the same facts, but this 
time alleging that these -facts constitute 
an offence under e. 500, Indian Penal 
Code. I am now asked to quashthe pro- 
ceedings which are being taken on this 
second complaint on the ground that a 
second complaint of an offence under s. 500 
in respect of the same facts cannot be 
- filed when these facts have been the sub- 
jecl-matter of a complaint of an offence 
under s. 211, Indian Penal Code, which 
complaint has failed. As authority for this 
proposition I have been referred to the 
case of Prafulla Kumar v. Herendra Nath 
(1), but ‘the distinction between that case 
and the present facts is so material as 
to render that ruling of no assistance in 
deciding the point now before me. The 
ratio decidendt of the case of Profulla 
Kumar v. Herendra Nath (1) was 
the fact that the complaint under s. 211, 
Indian Penal Code, could not be filed 
except after the sanction of the Court had 
been obtained and that when the Court 
had refused such sanction, plainly the com- 


plainant could not be ‘alowed to file a 
complaint on similar facts of an olfence 
under s. 900, Indian Penal Code, as such 


action would render nugatory the provisions 
of cl. (6),s. 195 (1). Criminal Procedure 
Code, 

- Of course, under the present Criminal 
Procedure Code, sanction of the Court has 
been replaced by a complaint to be laid 
by the Court, and if any proceedings be- 
fore a Court had preceded the filing of 
the complaint under s. 211, Indian Penal 
Code, this complaint would not have been 
filed at all except by the Magistrate who 


had the conduct ofthe original proceedings.. 


Actually in the present instance no sanc- 
tion or authority of any Court was neces- 
| (1) 88 Ind, Cas. 761; 44 O 970; 18 Cr. L J 377, 
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sary to the filing of the complaint under ` 
s. 211, and this fact distinguishes the. 
present case from Prafulla Kumar v. ° 
Herendra Nath (1) to which reference has 
been made. 


I have suggested to learned Counsel that 
actually when U Maung Gyi's complaint 
under s. 211 was dismissed under the 
provisions of s. 203, Oriminal Procedure 
Code, by the Eastern Sub-divisional Ma- 
g sia e, it would havebeen open to him 
to file an exactly similar complaint before 
another Magistrate and to try and persuade 


that Magistrate to take cognizance thereof, . - 


and to this proposition learned Counsel 
has been constrained toagres. That being 
so, it seems to me to follow that, if U 
Maung Gyi could file a second complaint 
under s. 211, he can certainly file a second 
complaint on the same facts, but instead 
of alleging an offence under s. 211 allege 
an offence under s. 500. l 

For these reasons it appears to me that 
the Magistrate before whom . the présent 
complaint is pending has jurisdiction to 
proceed therewith, and that he should dis- 
pose of if in accordance with law. 

Ithas been further suggested that the 
findings of the Eastern’ Sub-divisional 
Magistrate and the Jearned Sessions 
Judge of the Hanthawaddy Division in 
the previous proceedings amount to find- 
ings that the present applicant is entitled - 
to the benefit of exceps. 8 and 9, 
s. 499, Indian Penal Code, in respect of’ 
the charge which has been now laid’ 
against him. This isa matter with which: 
I am not at present concerned and in 
regard to which I express no opinion at 
all. These are points which should be raised 
before the Magistrate who’ has seizin of 
the existing complaint. 9 

N. Order accordingly. 


MADRAS HIGH COURT 
Civil Revision Petition No. 936 of 1930. 
l November 10, 1933. 
SuNDAkAM CH ETTY AND PAKENSAM WALSH, JJ. 
CTV. RARAN AND OTHERS —PETITIONERS 





4 VETSUS 
K. T. KANDAN AND OTHERS—- 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 145, 
0O. XXXII, r. 6—Security of immovable property 
for moneys drawn by next friend—Mode of 
enforcing security bond—Applicability of s. 145, 


Civil Procedure Code—Inherent power of Court . to 
enforce bond—Liability of guardian disputed—Suit 
for determination of liability, necessity of. r 

Where a security bond was executed by certain 
persons ander O, XXXII, r, 6, Oivil Procedure 
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Code, whereby some items of immovable property 
were made liable for any claim which i 
plaintiff in a suit may have against their next 
friends in respect of money drawn by the latter 
~ and not properly accounted for and the plaintifs 
sought to enforcethe bond under s. 145, Civil 
Procedure Code: 

ffeld, (4, that the bond could not be enforced under 
s. 115, inasmuch asthe sureties had not made them- 
selves liable personally and ‘because the surety 
bond did not relate to the performance ofany act 
under a decree or any order of the Court within 
the meanibg of s. 145, Civil Procedure Code; 

(ii the bond could, however, be summarily 
enforced bythe Court underits ioherent powers if 
_ the liability was an unquestioned one, 

(îti) that as the liability of the guirdian was 

disputed the proper course was to file a suit for an 
account or for a declaration of the liability and on 
the basis of a declaration so obtained tocome to 
the Court to which the security was given and 
apply for an order directing the sale of the pro- 
perties hypothecated. Raj Raghubar Singh v. Jai 
Indry Bahadur Singh (2), applied, Kurugadapa v. 
Sorvamma (1), referred to. 
. Petition under s. 25 of Act IX of 1887 
praying the High Court to ‘revise the 
order ofthe Additional Subordinate Judge 
of the Court of the Subordinate Judge 
of South Malabar at- Calicut, dated July 
1929, and made in Ji. P.N 670 of 1928, 
in S.C. No. 730 of 1911. 

Mr. K.P. Krishna Menon, for the Peti- 
tioner. 

_ Mr. P-S. Narayanaswamy Tyer, 


for the 
Respondents - l 


. Judgment.—This revision petition has 
been tiled by two of the plaintiffs (decree- 
holders) under s. 145, Civil. Procedure 
Code, for the enforcement of the security 
bond executed by certain sureties, where- 
by three items of immovable property 
were hypothecated in respect of a 
certain amount drawn by the next friend 


of the minor plaintiffs on their behalf. | 


Under- ihe security bond, the properties 
would be liable for any claim of the 
minors as against their next friend in 
respect of the money drawn by the latter 
and not properly accounted for. The 
security bond is evidently one executed 
under O.. XXXII, r. 6, Civil Procedure 
Code. The Court allowed the next friend 
to draw the decree amount after the 
aforesaid security was furnished. ‘This 
security bond is not executed in favour 
of any named officer of the Court. In 
the absence of any specific description 
Indicating the person in ‘whose favour 
the security bond is executed, it must 
be deemed, according to the trend of 
this document, that it isone executed in 
favour of the Court. The lower Court 
held following the decision in Kurugadapa 
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v. Sooramma (1), that this security bond is. 
not enforceable under s. 145,Civil Procedure 
Code. In the first place, unless the 
sureties have made themselves person- 
ally liable for any amount, ihey could not 
be proceeded against in execution by 
applying s. ‘45. There is another reason 
in the present case for holding that 
s. 145 is not applicable. It is only when 
a person has become liable as surety for 
the performance of any decree, or for 
the restitution of any property taken in 
execution of a decree, or for the payment 
of any money, or for the fulfilment of 
any condition imposed on any person, 
under an order of the Court in any suit 
or In any proceeding consequent thereon, 
that the Court can order execution against 
such a person. In the present case, none 
of these requisities is satisfied. The 
question is between the minor plaintiffs 
on the one hand and their next friend 
on the other, in respect of the money 
drawn by the next friend on their behalf, 
This matter is not connected with the 
execution of the decree; nor is it a ques- 
tion bétween the parties to the suit. © 
That being so, the -application under 
s. 145 for the enforcement of the security 
bond is clearly unsustainable. 

The next question is, what is the remedy 
open to the petitioners for the realisation 
of the amount dueto them from’ their 
guardian? ‘The lower Court seems to be 
of opinion that their remedy is only by 
a separate suit. In ordertoenable them 
to realise the amount due to them by 
the sale of the properties by means ofa 
separate suit an assignment of the afore- 
said bond in their favour is necessary. 

The nature of the security bond has 
already been referred to. In the case of 
a bond like this, their Lordships of the 
Privy Council have held in Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (2), that 
the Court not being -a judicial person 
cannot take property and subsequently 
cannot assign any securily bond executed 
“in its favour. It is observed that where 
there is an unquestioned liability, there 
must be some mode of enforcing it and 
the only mode of enforcing it must be 
by the Court making an order in the 
guit upon an application to which the 
sureties are parties, and then the prop- 
erties charged can be sold for the realisa- 

(1) 39 Ind. Cas. $2°; 41 MAN 11917) M W N 490; 
22ML T 320. 

(2) 53 Ind. Cas, 550; 42 A 158 at p.167; 220 O 
212; 60 LJ 682; 38 ML J 302,18 A L J 263; 22 
Bom. L R 521; 46 I A 228;13 L W 82 (P O), 
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tion of the amount due. This, according 
_ to their Lordships, would be the proper 

procedure and although there is no speeific 
provision in the Civil Procedure Code, 
the security bond has to be enforced by 
the Court ‘in the. exercise of its inherent 
powers.- On»the authority of this ruling, 
we can hold that, “upon the present ap- 
. plication by the petitioners, the Court 
may order the sale of the properties 
mentioned in the security bond, if the 
liability of the guardian is an unquestion- 
ed one. The difficulty in this case is, 
that no order for the sale of the prop- 
erties offered as security can be made 
without determining the extent of the 
guardian’s liability and the amount which 
the petitioners would be legitimately 
entitled to. claim from him. Is the Court 
competent to make such an enquiry and. 
give a finding on this point on the present 
application? As we have already ot served, 
this is not a matter relating to, execution, . 
discharge or satisfaction of the“décrée; in 
which case ‘under s. 47, Civil _Procédure, 
Code, the Court would be justified sin’ 
making an enquiry. Any order forcthes. 
sale of the properties on an application* 
like this would be premature till the 
question relating to the liability of the 
next friend is determined. For that 
purpose, ‘the petitioners have only to file 
a Separate suit. It may be asuit for an 
account or for a declaration of the extent. 
of the guardian's liability. On the strength . 
of 4 declaration so obtained, the petitioners, 
in. order to realise the amount found .due - 
to them, have to come up to the Court. 
to which the security bond was given 
and apply for an order directing the sale 
of those properties for the realisation of 
that amount. We cannot express any 
definite opinion on the question, ~whether 
a suit for that kind, if instituted,-will 
be barred by limitation or not. All that 
we can say js, that the petitioners may 
invoke for their aid s. 14 of the Limita-. 
tion Act for the exclusion of the time 
occupied in-the presentation of, the present 
application, and the Court trying the suit 
will have to decide whether such exclusion 
is permissible or not. With these observe- 
tions we dismiss the petition with costs, 


Petition dismissed. 
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Civil Miscellaneous Petitions 
Nos. 4314 and 5093 of 1933 
November 27, 1933 | 
© až. LAKSMANA Rao, J. 
Vi SI RAJA GOUNDER— PETITIONER 
Bina Versus 
S.K. SENNIAPPA GOUNDER . > 
“AND OTHERS—RESPQNDENTS s 0 
Elections—Mere Lreach of: rule; whether - invali- 
dates election—Enquiry as : to:~whether result of 
election has been materially affected, necessity of— 


Madras Local Boards Election ` Rules, r. 5, cls. 
(2) and (3). 
No breach of the rules relating to the conduct of 


elections, whether mandatory or directory, can. 
invalidate an election unless the result of the 
election has been materially affected by such breach. 
Therefore, where it is sought to set aside an elec- 
tion on the ground that there wasa breach of the 
rules, it is incumbent onthe Electién Commissioner 
to enquire and decide whether the result of the, 
election was in fact materially affected by the breach. 
Ahmad Thamli Maracayar y.- Basava Maracayar 
(1), relied on, 


‘Petition praying that in the éireum- 


“ stances stated therein’ and in the affidavit: 


Lled therewith, the High Court will be 
pleased to direct the ‘issue of a writ of 
certiorari to call up the records in Election 
Q. P. No. 1 of 1933 on the file of the Election 
ommissioner, Erode, (The District Munsil, 
Erode) and to quash the order, dated 
August 10, 1933 and made in the said. 
Election O.P. No. 1 of 1933.. 2 — _. 
Petition praying that in the circumstances. 
stated in the affidavit filed therewith” the. 
High Court will be pleased fo direct”. the; 
issue of a writ of certiorari, and to amend: 
the order of the Election’ Commissioner, 
Erode, dated August-.10, 1933-and made 
in Election O. P. No. 1 of “1933 and to 
herein “(the Ist’ 
Fespondent in CŒ. M. P. No. 4814° of 1933 
on the file of the High Court) as the duly | 
elected President of the- Taluk Board, 
Erode. 7 ST ; 
Mr. S. Srinivasa Ayyangar, for Messrs. 
T. M. Krishnaswamy Ayyar and Ki 
Desikachari, for the, Petitioner. < 4 
Mr. K. Periaswamy Gounder, for- the 
Respondent. 
Judgment.—These applications arise 
out of a petition filed by the first respond- 
ent in Civil Miscellaneous Petition 
No. 4314 to set aside the’ election of the’ 
petitioner.therein as the President of the 
Taluk Board of Erode and declare himself 
to be the validly elected President, and the 
unquestionable factsare that" the election 
was held in accordance with the rules for: 
the election of Presidents of Local Boards,- 
at a meeting of the Board specially con- 
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vened for the purpose. The petitioner and 
the first respondent were the only candidates 
and 21 votes were recorded. The petitioner 
obtained 12 votes as against 9 secured by 
the first respondent but 11 of the-. former 
and 1 of the latter 
President of the meeting according -to the 
open directions of the concerned’ members 
who professed to. be unable to make the 
mark and applied for his assistance. 


The President of the meeting had no option - 


in the matter as cl. (3) of r. ð 
requires him to mark the voting paper 
if the voter declare himself to be unable 
to read orto make a mark on the voting 
paper, and ‘the first respondent who 
objected in vain, filed the election petition 
out of which. these, applications arise, 
grounding it on the violation or circum- 
vention of cl. (2) of çr. 5 which 
- provides that on receipt of the voting 
paper the voter shall proceed to the 
place set dpart for the purpose and there 
place his mark against the name of the 
candidate for whom he wishes to vote 
and then fold up the voting paper so 
asto conceal his vote and deposit it in 
a ballot box placed in the view of the 
President of the meeting. It was not 
however alleged that the petitioner was 
responsible for the violation of the rule 
which was obviously pre-arranged, and 
though it was contended that the election 
cannot: be set aside unless it .is proved that 
the result of the election has been .material- 
ly. affected bythe. breach of the rule no 
enquiry was: held.about it. Tae ‘election 
has been set aside on the ground that 
the violation of the rule must have material- 
ly affected the - result of. the election 
and a fresh election ordered. The peti- 
tioner in Civil Miscellaneous Petition 
No. 4314 questions the jurisdiction of 
the Election -Commissioner to set aside 
the election in the absence of any proof 
that the result of the election was ma- 
terially affected by the «violation of r. 9, 
cl. 2, while besides attempting, to support 
this part of the order on, thé: ground that 
the votes in question are. invalid, thé 
first respondent questions the -propriety of 
the order for fresh election. - 

‘The rules for the election of Presidents 
of Local Boards do not, unlike the rules for 
the election of members of: Local Boards, 
render the votes ın question invalid and as 
pointed out as Ahmad Thambi Maracayar 
v. Basava Maracayar (|), no breach 


(1) 72 Ind. Oas. 902; 46 M 123 at p.129; 16 L W 893; 
(1922) M WN813; 44 ML J 69; A I R 1923 Mad. 204, 
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of the rules whether mandatory or directory. 
invalidate the election unless the re- 
sult of the election has been materially 
affected by such breach. The result of 
the election must be affected in some 
other way than by the mere breach of the 
rule andit is a question of--fact to be 
decided by the Election Commissioner. 
The breach of an election rule will not . 
in itself justify the finding that the 

election isinvalidand being pre-arranged; 
it cannot be said in this case that the 
breach -of the rule must in itself have 
resulted in and produced sme other re- 
sult which in itself has the. effect of invali- 
dating the election. It. was, therefore, 
incumbent on the Election Commissioner 
to enquire and decide whether the result 
of the election was in fact materially 
affected by the breach but this was not 
done. He has thus omitted tn decide the 
one: point in the case which gives him 
jurisdiction to set aside the election and it 
follows that his order is unsustainable. 
It-istherefore set aside and he will be 
directed.to dispose of the electioa petition 


-in the light’of the above observations after 


giving the parties an opportunity to adduce 
their evidence. The costs of these peti- 
tions will be costs inthe cause and provided 


‘for in the fins! order. 


A. Order set aside. 
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MADRAS HIGH COURT D 
Letters Patent Appeal No. 88 of.1932.. 
November 29, 1933 ~- 
BEASLEY, O. J., AND BARDSWELL, J. 
D. YELLAMANDA — APPELLANT 
- versus 3 
NAPPURAJU RAGHAVIAH AND ANOTHER 
l — RESPONDENTS. 
'(Madras), cls. 13, 
High Court to entertıin insolvency petition of 
mufassil debtor and pass interim orders when 
Mutassil Court is closed —Power to transfer pending 


Leiters Patent 18—Power of 


cases, 

Under cl. 18 of the Letters Patent (Madras), the High 
Ovurt is not empowered to adjudicate a debtor, who is 
outside the limits of the Presidency Town, an in- 


‘solvent, and pass interim orders even when the 


Mufassil Courts which -would ordinarily exercise the 
jurisdiction happen tobe closed -The clause only 
means that, with regard to the original jurisdiction 
of the High Oourt, that is to be governed by the 
Presidency Towns Insolvency Act and that with 
regard to the appellate jurisdiction in respect of 
cases arising underthe Provincial Insolvency Act 
that is to be regulated by that Act. 

Where a suit is pending ina Mufassil Oourt, 
which is closed for the summer recess, the: High 
Court can transfer the case to itself under cl. 13 of 
the Letters Patent and pass interim orders in the 


¿O 


case but such an application for such transfer must 
be made onthe Original Side of the High Court 
aud in cates or suits which are not 
pending in a Mufassil Court, the High Court has 
no power tomakeany order with regard to them, 
Jumna Bai v Ramanathan Chetty (1), followed. 


L. P. A. against an order of Mr. Justice 
Stone, dated June 21, 1932, and made in 
C. M. P. No. 3098 of 1932, presented to the 
' High Court for receiving and tran smitting 

the petition for the adjudication of the first 
respondent therein (second respondent here- 
in) as an insolvent to the Court of the Sub- 
ordinate Judge, Tenali, for disposal and to 
issue an order directing stay of sales of 
the two houses by the Court of the District 
Munsif, Bapatla, in O. S. No. 653 of 1929 
on its file. 


Mr. K. Kameswara Rao, for the Appel- 
lant. 


Mr. T. R. Subramania Iyer, for the Res- 
pondents. - 


Beasley, C. J.- This isan appeal from 
an order made by Stone, J., during vacation 
of 1932. The appellant here was the 
decree-holder in O, S.No. 653 of 1929 in 
the District Munsif’s Court of Bapatla. In 
execution of that decree he brought the 
respondent’s property to sale, the sale be- 
ing fixed for June 13, 1932. Before the 


sale could take place, however, an applica. 


tion was presented to this High Gourt 
during the vacation to receive an insolven- 
cy petition against the judgment-debtor 
presented by the respondent and asking 
at the same time for a stay of the sale. 
An interim order was made by Stone, J M 
on June 11, 1932, as follows:— 


“Sale stayed. O. R. Guntur interim Receiver, 
Notice for June 21, 1932,” 


On June 21, 1932, that order was made final, 
the papers being transmitted to the Sub- 
Court of Tenali for disposal after the re- 
opening of that Court. The application 
was presented in this High Court because 
at that time the Sub-Court of Tenali, which 
was the proper Court to deal with the 
matter, was closed forthe summer recess 
and was not due to be re-òpened until June 
27, 1932. 

The question before us in this appeal is 
whether this High Court had jurisdiction to 
pass the order passed by our learned bro- 
ther. That question depends upon whether 
the High Court has, during the vacation, 
any power to make any order with regard 
to any matter within the jurisdiction of a 
Mufassil Oourt which is, at the time, closed 
or the summer recess which matter was 
not pending at the time of the closing of 
(hat Oourt.; A similar position arose in 
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Jumna Bai v. Ramanathan Chetty (1) a 
decision of Ramesam, J., with which I 
agree. He there held that, where a suit is 
pending in a Mufassil Court which is clos- 
ed for the summer recess, the High Court 
can transfer the case to itself under cl. 13 
of the Letters Patent and pass interim 
orders in the case but that such an appli- 
cation for such transfer must be mads on 
the original side of the High Court and 
that, with regard to cases or suits which are 
not pending in a Mufassil Court, the 
High Court has no power to make any 
order wiih regard to them. In the course 
of his judgment our learned brother very 
carefully discusses the various clauses in 
the Letters Patent in order to see whether 
any of them gives the jurisdiction to the 
High Court which was claimed by the pe- 
titioner in that case and is claimed by the 
respondent here and he also refers tos. 107 
of the Government of India Act. ‘There is 
one Clause, however, in the Letters Patent 
to which he does not refer and that is 
cl. 18 which provides for the jurisdiction of 
the High Court in insolvency matters: and 
the respondent here claims that, by reason 
of that clause, the High Court has jurisdic- 
tion to pass such an order as was passed 
by Stone, J., in this case; and it is the 
latter part of that clause which is in parti- 
cular relied upon. It is perhaps necessary 
to set out the whole of the clause which 
reads as follows: — 


further ordain that the Court for 
relief of insolvent debtors at Madras shall be held 
before one of the Judges of the said High Court of 
Judicature at Madras and the said High Oourt, and 


any such Judge thereof” 


and itis the following part which is relied 
upon by the respondent — 

“shall have access and exercise within the Presidency 
of Madras, such powers and authorities with respect 
of original and appellate jurisdiction and other- 
wise as are constituted by the laws relating to insoly- 
ent debtors in India.” 


The learned Counsel for the respondent 


concedes that under that clause the High 


Court is not. empowered to adjudicate a 
debtor, who is outside’ the limits of the 
presidency town, an insolvent, but be says 
that it gives that power when the Mufassil 
Courts which would ordinarily exercise the 
jurisdiction happen to be closed. It seems 
to me that, having conceded that the High 
Court has no authority to adjudicate an 
insolvent who is in the mufassil, it is quite 
Impossible to argue that it is given that 
power for a limited period during the year 


‘viz, when the High Court is open during 


(1) 113 Ind. Oas, 412; 52 M 52; 


55 M L J 690; 28 L 
W 864; A L R1929 Mad, 29, 
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the vacation and when the Mufassil Courts’ 
are closed. That seems to me to be an 
impossible position. Nor is it at all justi- 
fied by the words of that clause which clear- 
ly mean that, with regard to the original 
jurisdiction of the High Court, that is to 
‘be governed by the Presidency Towns In- 
solvency Act and that with regard to the ap- 
pellate jurisdiction in respect of cases aris- 
ing under the Provincial Insolvency Act 
that is to be regulated by that Aci. This 
means that the High Court only has power 
to deal with provincial insolvencies in the 
exercise of its appellate jurisdiction and 
that in its original jurisdiction it only has 
power to deal with insolvencies which are 
in the presidency town itself such as come 
within the scope of the Presidency Towns 
Insolvency Act. Neither of those Acts 
give the High Court any power to make 
any such order as was passed in this case. 
Therefore, the order passed by our learned 
brother was without jurisdiction and must 
be set aside and this appeal allowed with 
costs. ` 

Bardswell, J.—I agree. 
A. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
= SIONER'S COURT 
Civil Revision Petition No. 233 of 
; 1933 
December 2, 1933 
Kazı Mir AHMAD, A. J. O. 
MOHAMMAD ABDUL AZIZ— 
PETITIONER 
Versus 
FRONTIER BANK -Lrp., KOHAT AND 
ANOTHES—OPPpOSITE PARTIES 
` Negotiable Instruments Act (X XVI of 1881), ss. 37, 
38—Cheque payable to bearer —Person to whom pay- 
ment is made, if a surety. 

Under ss. 37 and 33, Negotiable Instruments Act, 
the drawer is the principal debtor and the holders 
sureties. Where a cheque is payable. to the bearer, 
the person to whom payment is made is the holder 
and being a surety under ss. 37 and 3%, he can be 
made a party to a suit on it along with the principal 
person. 


C. R. P. from an order of the District 
Judgo, Dera Ismail Khan, dated June 1, 

Messrs. S. Aurangzeb Khan and Pir 
Bakhsh Khan, for the Petitioner. 

Lala Beli Ram, for the Opposite Parties. 

Order.—The learned District Judge has 
believed the evidence that the payment 
was made to Doctor Abdul Aziz. The 
cheques were payable to the bearer. Con- 
sequently there is no doubt that the Doctor 
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was holder of the cheque. Under ss. 37 
and 38, Negotiable Insiruments Act, the 
drawer is the principal debtor and the 
holders sureties, Thereis therefore no legal 
objection to the suit being brought against 
Dr. Abdul Aziz along with respondent 
No. 2. I am not prepared to disturb the 
finding of fact arrived at by the lower 
Court that the money was paid to the 
Doctor and hence I agree with him that he 
is also liable for the amount. The petition 
is dismissed with costs. 
N. i Petition dismissed. 


mee anganan 


MADRAS HIGH COURT 

Civil Miscellaneous Petition No. 3639 

of 1933 
November 3, 1933 
CURGENVEN AND SUNDARAM OHETTY, Jd. 
TULASI A MMAL— PETITIONER 
VETSUS 
DANALAKSHMI AMMAL AND OTHERS — 


RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 195 
(b) and (e, 476—Production of false document for 
registration — Document found to be forgery by 
Court—Power of Court to make complaint against 
party, writer and attestors—Penal Code (Act XLV of 
1860), ss. 193, 471. 

Where a document which was produced for regis- 
tration before the Registrar was found to be a 
forgery and in a suit to enforce registration of the 
document, it was found that it was a forgery and 
application was made to Court to exercise its power 
under sg. 476, Oriminal Procedure Code to make a 
complaint against the writer and attestors of the 
deed and the party in whose favour it was execut- 


6 . 

Held, (i) that the term ‘Court’ as employed in 
s. 195 (2), Oriminal Procedure Code, does not include 
a Registrar acting under the Registration Act and 
the High Court cannot make a complaint against , 
the writer and attestors under s. 476, Oriminal 
Procedure Oode; 

(ii) that as regards the party who caused it to be 
produced in Court and deposed to its genuineness in 
Gourt, she had prima facie committed the offences 
under ss, 471 and 193 of the Penal Oode and a 
complaint could be made against her. 

The language of s. 195 Criminal Procedure Code, 
must be read in conjunction with the terms of s. 476, 
go that it is only in the case of offences committed by 
a party to the proceeding that the Court should take 
action under the latter section. Ponnuswami Udayar, 

“In re (|), referred. to, i 


C. M. P. praying that in the circumstan- 
‘ees stated in the affidavit filed there- 
with, the High Court will be pleased to 
direct that a complaint be filed against 
the first respondent and the other persons 
concerned in respect of the offences which 
appear to have been committed by them 
namely, the concoction of the settlement 
deed and its use in Court as evidence as 
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well as the evidence adduced in support 
thereof in Appeal No. 18 of 1928 preferred 
to the High Court against the decree of 
the Court of the Subordinate Judge of 
Tanjore,in O. S. No. 21 of 1926. 

Mr, K. Desikachari, for the Petitioner. 

Messrs.K.Bhasyam Ayyangar and T. R. 
Srinivasan, for the Respondents. 

Order.—This is an application to this 
Court to exercise its power under s. 476 
of the Code of.Criminal Procedure to 
make a complaint in respect of the alleged 
fabrication of acertain document. In A. 
S. No. 18 of 1928 a settlement deed 
Ex. B figured as having been executed 
by one Govindaswami Naidu. The docu- 
ment bore the alleged signature of Go- 
vindaswami in seven places andit appear- 
ed to have been attested by five persons 
and to have been written by a sixth per- 
son. The suit out of which the appeal arose 
was to enforce registration of this docu- 
ment and the plaintiff (now Ist respond- 
ent) was Govindaswami’s second wife and 
a substantial beneficiary under the settle- 
ment deed, much to the prejudice ofthe 
first wife who was the lst defendant in the 
sujt. Proceedings had taken place before 
the District Registrar, who had refused 
to register this document on the ground 
thatits genuineness was not established. 
The trial Court passed a decree directing 
that the settlement deed should be regis- 
tered, relying upon a considerable amount 
of evidence given before the District Re- 
gistrar and filed in the Civil Court in- 
stead of by fresh examination of the wit- 
nesses to prove execution by Govinda- 
swami. When the case came before this 
Court it was discovered, as the judgment 
will be found to state, that each of the 
seven signatures could be ascribed to trac- 
ing from one or another of three signa- 
tures in another documeat, an adoption 
deed Bs. A. The conclusion was accord- 
ingly reached that the document must be 
‘a forgery and the appeal was allowed and 
the suit dismissed, 


In tihs application we may deal frst 
with the position of the writerand attestors, 
Section 476, Criminal Procedure Code 
deals with offences referred to in s. 195, 
sub-s. 1, el. (6) or cl. (c) 

“which appear tohave been committed in or in re- 
lation to a proceeding in that Court” 

i. e. the Court whose sanction is sought. 
Turning then to.s. 195 (1) and dealing with 
sub-cl. (b), the offence so far as the attestors 
are concerned would fall under s. 193, Indian 
Penal Code viz. either giving false evi- 
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dence in a judicial proceeding or, it is sug- 
gested, fabricating false evidence for.the 
purpose of being used in any stage of judicial 


-proceeding. So far as the former offence 


is concerned the objection has been raised 
that the depositions in .question were given 
not before the Civil Court at all but be- 
fore the Registrar inthe course of his en- 


quiry, and that under sub-s. 2 of s. 195 


ihe term ‘Court’ as employed in that 
section does not include a Registrar under 
the Indian Registration Act. Accordingly 
the qualificatitn which sub- cl. (b) contains 
that such offence must be alleged to have 
been committed in or in relation to any 
proceeding in any Court has no applica- 
tion, with the result that ihe matter is 
not such asthis Court would -be justified 
in making a complaint of under s. 476, 
Criminal Procedure Code. Similarly with 
regard to fabricating falee evidence, s..193 
of the Penal Code itself requires that the 
false evidence should be fabricated for the 
purpose of being used in any stage ofa 
judicial proceeding, and the corresponding 
qualification in .sub-cl. (b}requires thatthe 
fabrication must be with a view to the 
production of the document in Court. There 
is no reason fo suppose that ithe 
primary purpose of the forgery of the 
document was production in Court or that 
if would necessarily be produced in Cowt 
at all. 

There remains sub-s. (c) of s. 185, which 
deals with the act of forgery or of using 
as genuine aforged document. Attached 
to this is the qualification that the offence, 
whichever it is, must be alleged to 
have been committed by a party to the 
proceeding before the Court and it has 
been held in aseries of cases which one 
of us has summarised in Ponnuswaimi 
Udayar, In re (1) that the language of 
s. 195 must be readin conjunction with 
the terms of s. 476, sothat it is only in 
the case of offences committed by a party 
to the proceeding that the Court should 
take action under the latter section. The 
consequence therefore is that without ex- 
pressing any view asto the merits of the 
application against these persons—- 
ihe writer and the attestors of the docu- 
ment—we must find that the intervention 
of the Court is unnecessary for their pro- 
sscution for the offences specified. 

There remains the case of the plaintiff 
in the suit, whois the second widow and 
This. lady took 


(1) 115 Ind, Cas. 481; 28 L W 769; AIR 1929 Mad, 
151; 30 Or.LJ 469, 


1934 


no physical part in the preparation of the 
document and the action imputed to her 
is that in the first place she produced or 
caused to be produced in Court the forg- 
èd document, and thereby committed an 
offence under s. 471, Indian Penal Code by 
using it as genuine, and in the second 
place that she gave false evidence in sup- 
port of its genuineness. As regards the 
former charge it has been said that an 
application was made to the Registrar to 
register the document. It was doubtless 
produced before him and impounded and 
at the instance of the plaintiff in the subse- 
quent suit produced before the Court..We 
think that a prima facie case under s. 471, 
Indian Penal Code dependent of course 
upon proof of the falseness of the docu- 
mènt, is made out upon these grounds. 

_ As regards the offence of giving false 
evidence an offence under s. 193, Indian 
Penal Code, this lady’s position was dif- 
ferent from that of the other witnesses þe- 
cause she was examined in the civil suit 
on commission. The same difficulty that 
arises, with regard tothe others therefore 
under the terms of sub-s. (b), does not 
exist in her case. When so examined she de- 
posed as follows :— 

“Before the death of my husband, he executed 
a settlement deed inmy favour. He wrotethe deed 
of settlement in this house at the northern hall 
I know when it was written. I was at the doorway 
leading from the hall to the inner room ten feet off, I 
saw his signing it (Ex. B settlement deed dated Octo- 
ber 26, 1925 opened-from the sealed cover in the pre- 
sence of the parties and their Vakils’. He affixed his 
signature Ex. B, He executed it four or five days prior 
to. his death, Theday was Monday, He directed 
me to bring money for stamp paper for the do- 
cument, I brought the cash boxand placed it with 
him, : He took out money therefrom and gave it On 
the day when the settlement deed was written he 
was in possession of sound mind and powers of 
disposition, He was ailing from fever. He was 
ailing from fever for 10 or 15 days.” T 
<“ It has been urged that the interests of 
justice do not require that we should make 
a complaint in the case ofthe lst respond- 
ent and in an affidavit it has been al- 
leged that some improper pressure has been 
placed upon her by the other side by 
threatening these proceedings in order to 
-induce’ an’ unfair division of the property. 
This if true is regrettable but at the 
same time it cannot conclusively decide 
whether this is a fit case or not for us 
to take. action underthe section. The for- 
gety iftrue was of an iniquitous kind be- 


cause it was designed to defraud one widow . 


in the interests of the other, who was not 
merely a co-wifebut also her niece. The 
means adopted to this end were so inge- 
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nious as lo induce the Court of first-in- 
stance actually to give a decree. In these 
circumstances we think that it is expe- 
dient in. the interests of justice that a 
complaint should be made against the 
lst. respondent in the terms indicated 
above to the .Sub-Divisional Magistrate 
Tanjore. Under the proviso to snb-s. (1) 
of s. 476 Criminal Procedure Code, we 
appoint the Deputy Registrar, Appellate 
Side, to make the complaint. The settlement 
deed Ex. Bin the appeal and the adop- 
tion deed Ex. A and another document viz., 
a- plaint containing the admitted signa- 
ture of Govindaswami Ex. L, will be for- 
warded .with the complaint. 
Ay. g ~. Order accordingly. 
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“ PESHAWAR JUDICIAL COMMIS- 
/ 7. SIONER’S COURT 

Oivi] Revision Petition No. 218 of 1933 

~- January 4, 1934 — — 
MIDDLETON, J. O. 
B. ILAM DIN—PLAINTIFF — 
PETITIONER oe 
versus 
SAFTULLAH NUR DIN AND OTHERS — 
DEFENDANTS — OPPOSITE PARTIES . 

Transfer of Property Act (IV of 1882), 8 #3 A— 
Part performance, doctrine of—Applicability to 
N W. F. Province. < : 
- The doctrine of : part performance should be 
recognized inthe N-W. F. Province, but it cannot 
be applied so as to override the provisions of tha 
statutory law. heference’to the terms ofan un- 
registered agreement in support ofa claim for a 
permanent right of occupation is prohibited. 

The Transfer of Property Act is not in force in 
N.-W, F. Provioce but in so far as the Act merely 
incorpcrates principles of law applicable throughout 
India, it is applied there. l 

C. R. P. from an order of the Additional 
Judge, Peshawar, dated May 30, 1933. 

Mr. Mir Ahmad Khan, K. S., forthe Peti- 
tioner. 

Mr. Abdul Qayum, for the Opposite 
Parties. 


. Judgment.—In this ‘case the former 
proprietors of the suit land leased it to 
the defendants-respondents by an un- 
registered deed’ dated June 10, 1921. In 
that deed they described the defendants 
as tenants at will, but laid down con- 
ditions under which they -should build, 
certain water-mills in the land and settled 
the rent to be paid, and finally entered 
into an agreement that they would never 
“eject the defendants from the mills. 
Thereafter the estate of the original owners 
came under the Oourt of Wards and the 
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land which was subject to the lease and 
on which water-mills had been built bv 
the defendants was sold to the plaintiff 
Ilam Din. Meanwhile in the Revenue 
Records the defendants had been entered 
as tenants at will and a mutation to give 
them permanent rights of tenancy had 
been rejected. Jlam Din after purchase 
of the land brought a suit for possession 
of the land and mills against the tenants 
who setup a claimof a permanent tenancy 
based upon the agreement. and also 
claimed compensation for the mills which 
they had built. 

The trial Court held that the agreement 
should have been registered and could 
not be produced in evidence and that the 
defendants being recorded as tenants at 
will inthe Revenue Records, the plaintiff 
was entitled to possession; it further held 
that as the tenants had enjoyed a share 
of the profits of the mills for a consider- 
able period, they were not entitled to any 
compensation. The tenants appealed 
against the decree again urging that they 
had e right of permanent tenancy and 
also that they were entitled to compensa- 
tion if ejected. The Appellate Court 
referring to s. 53-A, Transfer of Property 
Act, held that in the taking possession 
of the land and in the building of 
the mills there had been part perform- 
ance of the agreement and, therefore, 
that its terms could be enforced in spite 
of the fact that it had not been regis- 
tered. Jt, therefore, accepted the appeal 
and dismissed the suit. The plaintiff comes 
up in revision. 

Jt is pointed out that s. 53-A, Transfer 
of Property Act, came into force on 
January 1, 1930, and can have no effect 
upon an agreement of 1921, andreliance 
is placed upon Kanjz and Mulji v. Shan- 
mugam Pillai (1), and upon Asia Khatun 
v. Murjahan Khatun (2). As, however, 
the Transfer of Property Act is not in 
force in this Province, this question is 
really irrelevant; in this Province some 
of the basic principles of the Act apply 
though not the statute itself. In so far 
as the Act merely incorporates principles 
of law applicable throughout India, it is 
applied in’ this Province. The question, 
therefore, is whether the principles in- 
corporated in s. 53-A are principles of 
Common Law which can be applied in 


81) 139 Ind. Cas 670: A I R 1932 Mad 734; (1932) * 


M WN 597; 63 M Ld 587; Ind, Rul, (1932) Mad. 805; 
36 L W 626. 

(2) 142 Ind. Cas. 125; A I R 1933 Oal.39; 36 0 W 
N 955; 59 O 1464; Ind, Rul. (1933) Cal. 236, 
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this Province irrespective of the section 
itself. Counsel for the respondents has 
cited decisions of many of the High 
Courts jn India mainly based upon a 
Privy Council decision in Muhammad Musa 
v. Aghore Kumar (3), to the effect that 
the doctrine of part performance should 
be recognized in India. There can be no 
doubt that the doctrine can be applied 
in this Province as elsewhere in India, 
but the further relevant question in this 
case is whether it can be applied so as, 
to override the provisions of the statutory 
law, in this particular case the provisions 
of s. 49, Registration Act. 

On this point a Madras ruling of 1932 
reported as Kanji and Mulji v. Shanmugam 
Pillai (1), is a direct authority to the 
contrary and is based on the ruling of 
their Lordships of the Judicial Com- 
mittee in the case of Arif v. Jadunath 
Majumdar (4). Following that ruling I 
must hold that reference to the terms 
of the unregistered agreement in support 
of the respondent’s claim for a permanent 
right of occupation is prohibited, and I 
must, therefore, set aside the decree of 
the lower Appellate Court and restore 
that of the trial Court in so far as it 
grants decree for possession. The ques- 
tion of compensation for buildings was, 
however, raised in the Appellate Court 
and was not discussed in its judgment. 
The right of the respondents to com- 
pensation for the buildings which they 
erected with the consent of tne land-owners 
is certainly arguable and J, therefore, 
remand the case to the Appellate Court 
for decision on this point alone, such 
decision to be incorporated in the terms 
of the final decree. Costsin revision and 
in the prior appellate proceedings are 
granted to the petitioner; costs in the 


subsequent pioceedings to follow the 
decision therein. Pleader’s fee in this 
Court, Rs. 40. 

N. Case remanded. 


(3) 28 Ind Oas. 930; AIR1914P 027; 42141; 
42 O801;17 Bom. L R420: 21 OLJ 231. 28 M L 


(4) 131 Ind. Cas. 762; AI R1931P 079;58 IA 
91; 58 O 1235; 60M L J 538; 33 LW 586.530 LI 
359; 35 C W N550;15 R D 354; 8 O WN 739; 
(1951) M W N 480; Ind. Rul. (1931) P C 154; 33 
Bom. L R 913 (P O). 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
February 26, 1934 
Lorp BLANESKURGH, LORD MERRIVALE AND 
Si« SIDNEY ROWLATT 
Tas TRUSTEES of tas SIR 
CURRIMBHOY EBRAHIM BARONETCY 
TRUST—APPELLANTS 
versus 
Tar COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY— 


RESPONDENT 

Income Tax Act (XI of 1922), ss. 8, 9, 55, 56— 
The Sir Currimbhoy Ebrahim Baronetcy Aci (IV of 
1913), ss 2, 5, 6, 7, 8—Trustees—Assessment of 
income-tax and super tax—Money employed in 
maintaining the Sinking Fund and Repair Fund and 
in defraying outgoings, whether can be exempted 
from assessment—Part of trust income paid to the 
Baronet—Assessability of—Interest, if ‘receivable’ by 
Baronet withiù the meaning of s.8—Baronet, if 
‘owner’ of the property within the meuning of 


s, 9. 

By s.2of The Sir Ourrimbhoy Ebrahim Baronetcy 
Act, the assessees were incorporated as trustees for 
executing the trusts, powers and purposes of the Act 
and by s.5 certain freehold and: leasehold here- 
ditaments specified in schedules to the Act were 
vested in the Corporation upon trust to permit the 
Baronet for the: time being to use and occupy 
certain parts of the properties, rent free,andas to 
the rest to demise the same, subject -to certain 
conditions. By s.7 the Corporation was required to 
form two funds, called the Sinking Fund and the 
Repair Fund, and to carry annually thereto res- 
pectively, out of the income of the properties, certain 
sums calculated on percentages of capital sums 
there specified. By s. 8the residue of the income 
was to be paid tothe Baronet for the time being, if 
of full age, for his own absolute use and benefit. 
During the Financial year 1928-29, of the total income 
of the trust roughly 75 per cent. was paid to the 
Baronet, about 10 per cent having been carried to 
the Sinking Fund and Repair Fund and the re- 
maining 15 per cent. having been absorbed by 
rates, taxes and other outgoings. The income of the 


assessees was assessed under three heads, namely, 
interest on tax free securities Rs. 1,02,390, interest 
on taxed free securities (1 e, dividends already 
taxed) Ks. 20,223, property Rs. 69,182, totalling 


together Ks, 1,91,799. Income tax was accordingly 
charged on Rs. 69,182 and super-tax on the total 
Rs. 1,9),795 ; 

Held, that the money which the assessees em- 
ployed in maintaining the Sinking Fund and the 
Repair Fund and in defraying outgoings, was to 
be assessed for taxation. Williams v. Singer (1), 
referred to. 

Held, also, that the effect of the Act creating these 
trusts is not to give the Baronet for the time 


being any right to any part of the interest or 
property specifically or any right which 
would make it true to say that any pro- 


portion of the interest is not “receivable” or 
any. proportion of the property is not “ owned "by 
the incorporated trustees The whole income and 
every part of it is charged with the provision of the 
gums necessary to maintain the Sinking Fund and 
Repair Fund and to pay the outgoings and it is not 
until those liabilities have been met thereout by the 
corporation that the Baronet is entitled to what 
remains and thensimply asso much money and 
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consequently the trustees were assessable under the 


two other heads also, 


Appeal from the Bombay High Court 
dated August 18, 1931 and reported as 136 
Ind.Cas. 488. : 

Mr. Wilfrid Greene, K. C., Sir T. J. 
Stran;man and Mr. 8S. P. Khambatta, for 
the Appellants. 

Messrs. A. M. Dunne, K. ©. and R.P. 
Hills, for the Respondent. l 

Sir Sidney Rowlatt.—The question in 
this case, as it finally came before the 
High Court of Judicature at Bombay is 
whether the appellants, who are a body 
of trustees incorporated by an Act of the 
Indian Legislature, are liable to be 
assessed to income-tax and super-tax 
(which in this respect stand upon the 
same footing) inrespect ofthe income of 
the trust or whether asregards the whole 
or any part of it they are not so liable 
on the ground that they are not beneficially 
interested. Certain complications, arising 
out of previous practice, which affected 
the casein ils earher stages, were got 
rid of by arrangement and need not now 
be noticed. The question so propounded 
was answered in the affirmative by the 
High Court in a judgment dated August 
18, 1931. This is an appeal by the trustees, 
an incorporated body. 

The Act incorporating them (Act No. IV 
of 1913) is described in its title as an Act 
for settling certain properties belonging 
to Sir Currimbhoy Ebrahim, Baronet, so as 
to accompany and support the title and 
dignity of a Baronet and for other purposes 
connected therewith. Bys.2 of this Act 
the appellants were incorporated as trustees 
for executing the trusts,powers and pur- 
poses of the Act and bys. 5 certain free- 
hold and leasehold hereditaments specifi- 
ed in schedules tothe Act were vested in 
the corporation upon trust to permit the 
Baronet forthe time being to use and 
occupy certain part of the properties, rent 
free, andasto the rest to demise the 
same subject to certain conditions, 


By s.6 the corporation was to pay out 
‘of the income from theproperties all rates 
andtaxes and sundry other outgoings. 
By s. 7 the corporation was required to form 
two funds, called the Sinking Fund and 
the Repair Fund, and to carry annually 
thereto respectively, out of the income of 


the properties, certain sums calculated on 


percentages of capital sums there specified, 
Bys. 8the residue of the income ‘was 
tobe paid to the Baronet for the time 
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‘being, ifof fullage, for his own absolute 
use and benefit. Section 29 provided that 
the actual management of the properties 
including the collection of rents and the 
carrying out of repairs should be in the 
hands of the Baronet for the time being, 
‘subject nevertheless to the control! and 
supervision of the corporation. 

The present Baronet, the third holder 
‘of the title, succeeded before the commence- 
ment ofthe financial year (1928-9) to 
whichthis case relates, being then of full 
‘age, Of the total income of the trust 
roughly 75 per cent. was paid to the 
Baronet, about 10 per cent. having been 
carried tothe Sinking Fund and Repair 
‘Fund and the remaining 15 per cent. hav- 
ing been absorbed by rates, taxes and 
other outgoings. 


The taxing Act under which the question — 


in this case arises is the Indian Income-tax 
Act,1922, as subsequently amended. Bys. 2 
of that Act “asseasee” is defined as mean- 
ing “a person ‘by whom income-tax is 
‘payable’ and “person” by virtue of the 
General Olauses Act, 1897, s.~ 3 (39) “in- 
cludes any company or association or body 
of individuals whether incorporated or 
not.” Chapter I ‘of the Act’ containing 
‘sg. 3 and 4 is headed “Charge of Income 
tas.” Section 3, as amended, is as follows: 
“Where any Act of the Jhdian Legislature enacts 
thatincome-tax shall be charged for any year at any 
rate or rates applicable to the total income of an 
gasessee, tax at that rate or those rates shall be 
charged for that year in accordance with, and sub- 
ject to the provisions of this Act in respect of all 
income, profita and gains ofthe previous year 
of every individual,Hindu undivided family,company, 
firm and other association of individuals.” 


 Bys.4 it is provided that the Act should 
“apply to all income profits, or gains as 
described or comprised in s. 6.” 


_ Chapter III of the Act; containing gs. 6-17, 


isheaded “Taxable Income.” Section 6 is as 


follows : l 

“Save a3otherwise provided by this Act, the fol- 
lowing heads of income, profits and gains, shall 
be chargeable to income-tax in the manner herein- 
after appearing, namely, (i, salaries, (11) interest on 
securities, (iii) property, (tv) business, (7) professional 
earnings, (vi) other sources,” 


Section 7 deals with ‘‘salaries”’ Sec- 
tions 8 and 9 deal with “interest on se- 
curities” and “property,” which are the 
heads with which this case is concerned. 
These two sections, so far as material, are 
as follows: 

“Section 8. The tax shall be payable by an as- 
sessee under the head “interest on securities” in res- 
pect of the interestreceivable by him -on ANY se- 
curity of the Government of India or of a Local 
Government, or on debentures,” ete. ioe 


“Section 9, Thetax shall be payable by an assesse® 
under the head ‘Property’ in respect of the bona 
fide annual velue of property consisting of any build- 
ing or lands appurtenant thereto of which he is-the 
owner...” i 


Provisos to s. & relieve the assessee 
from income-tax on certain securities is- 
sued tax-fiee, but bys. 16, these provisos 
do not apply in the computation of the 
total income of an assessee. By virtue of 
s. 14 (2) and s. 16, the position is 
the same as regards dividends and shares 
of profits received from companies or firms 
whose profits have. been taxed. S 

Section 22 (2) provides for a return of 
total income and s. 23 (1) for assessment 
of the total income of an assessee and de- 
termination of the amount payable on the 
basis of such return. Provisions follow for 
the verification and, if necessary, correc- 
tion of the figures returned. ne 

Chapter IX of the Act is headed “‘Super- 
tax.” The first two sections in the chap- 
ter, namely, ss. 55 and 56, are (omitting a 
proviso to s. 55 immaterial for present 
purposes) as follows : 

“Section 55. In addition to the income-tax charged 
for any year, there shall be charged, levied and 
paid for that year in respect of the totul income 
of the previous year of any individual, Hindu 
undivided family, company, unregistered firm or 
other association of individuals, not being a re- 
-gistered firm, an additional duty of income-tax (in 
this Act referred to as super-tax) at the 1ate or 
rates laid down for that year by Act of the Indian 
Legislature :— i 

“Section £6. Subject to the provisions of this 
Chapter, the total income of any individual, Hindu 
undıvided family, company, unregistered firm. or 
other association of individuais shall, for the pur- 
poses of supper-tax, be the total income as assess- 
ed for the purposes of income-tax, and where an 
assessment of total income has become final and 
conclusive for the purposes of income-tax fcr any 
year, the. usSessment shall also be final and con- 


clusive for the purposes of super-tax for ihe same 
year.” > 


For ihe year to which this case relates 
income-tax and super-tax, both:at gradu- 
ated rates, were leviablé by virtue of the 
current Finance Act. 

As appears from the provisions above 
referred to the scheme of the income-tax 
is that there is to be a statement of the 


total income of the assessee from which 


is to be deducted for the purpose 
‘of assessing income tax, but not of 
super-tax, nor for the purpose of any 
graduation of income tax by reference 
to tolal income, the amounts of interest.on 
‘tax-free securities and cf dividends and 
shares of profits already taxed. In the as- 
sessment in the present case thé. income of 
the appellants was assessed- under three 
heads, namely, interest on tax free secu- 
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rities Rs, 1,02,390, interest on taxed free 
securities (i. e. dividends already taxed’ 
Rs. 20,223, property Rs. 69,189, totalling to- 
gether Rs. 1,91,795. Income-tax was ac- 
cordingly chaiged on Rs, 69,182 and super- 
tax on the total Rs. 1,91,795. 

In the argument before their Lordships 
on behalf of the appellants it was in the 
first place attempted to support the broad 
proposition that these assessments were 
wholly wrong on the ground that trustees 
‘could not be assessed at all, In this con- 
nection the decision of the House of 
Lords in Williams y. Singer (1) was referr- 
ed to. In that case the question, as stated 
by Lord Cave, was whether income from 
foreign investments which was received 
abroad by a person not domiciled in this 
country was chargeable with income-tax 
under the Income Tax Acts by reason of 
the fact that the investments stood in the 
names of trustees domiciled in. the 
United Kingdom. Under orders signed by 
the trustees the whole income from these 
Investments was paid to the account of 
the beneficiary in New York. It washeld 
that the trustees could not be assessed. 
Lord Cave, in whose opinion Lord Atkin- 
son and Lord Shaw concurred, rejected the 
contention that for income-tax purposes the 
legal ownership was alcne to be considered. 
On the other hand, he saidthat even apart 
from special provisions expressly. enabling 
trusie s to be charged in particular cir- 
cumstances he was not prepared to deny 
that there were many cases in which a 
trustee in receipt of trust income might 
be chargeable with tax upon such income. 
-He instanced, among oiher cases, a trustee 
who was under an obligation to apply the 
trust income in satisfaction of charges or 
to accumulate it for future distribution. 
Lord Wrenbury expressly refrained from 
dealing with a position of that kind, point- 
ing out that it wasnot the case before the 
House. Lord Phillimore observed that it 
would seem in such circumstances that 
the assessment must be put upon the 
trustee. 

An argument was also founded by Coun- 
sel for the appellants upon s. 38 (2) of the 
Indian Income Tax Act (which requires 
trustees, guardians and agents to furnish 
the Revenue Officials upon request with 
a return of the names and addresses of 
their beneficiaries or principals) and upon 
„S. 40 (which provides for the assessment of 
guardians, trustees and agents of incapa- 
` (1) 1921) A-Q. 445: 89-L J K B1218;123 L T 625; 
64  J.569;.36: TL R 659; 7 Tex, Qas, 449, 


citated or non-resident persons). It was 
said that the existence of these provisions 
supported a construction of the Aet which 
would exclude trustees iù other cases. [t 
is to be observed, however, that similar 
provisions in the United Kingdom Income 
Tax Acts were before the House of Lords 
in Williams v. Singer (1) and Lord Cave 
expressiy says that the cases in which he 
considered that trustees might be assessed 
were additional to the cases so expressly 
provided for. 

In the result it is clearin their Lord- 
ships’ view that so far at least as con-` 
cerns the money which in the present ' 
case the appellants employ in maintaining 
the Sinking Fund and the Repair Fund 
and defraying outgoings no support is to 
be found in the opinions delivered in Wil- 
liams v. Singer (1) for the contention that 
the appellants cannot be assessed. Their 
eflect is exactly the contrary, and in the 
end this contention (which would have the 
effect of exempting this income from all 
assessments whatever) was not strongly 
insisted upon. 

The -question remains as regards the ` 
balance of the trust income, namely, that 
part paid over tothe Baronet. The sugges- 
tion on. behalf of the appellants was that 
this should be treated as drawn from the 
two heads of inccme, interest and property, 
proportionately and that the Baronet and 
not the appellants should be assessed in 
respect of it. The question as it arises 
upon the words of the statute is whether, 
to the extent indicated, the “interest” is 
“receivable”. by the Baronet within the 
meaning of s. 8 and whether he ig the 
“owner” of the “property” within the mean- 
ing of s. 9. 

In their Lordships’ opinion the effect of 
the Act creating these trusts is not to give 
the Baronet for the time being any right to 
any part of the interest or property speci- 
fically or any right which, even granting 
that the legal title is not the only thing 
that can ever be looked at, would make it 
true to say that any proportion of the inter- 
est is not “receivable” or any proportion of 
the property is not “owned” by the incor- 
porated trustees. 

The whole income and every part of it ig 
charged with the provision of the sums 
necessary to maintain the Sinking. Fund 
and Repair Fund and to pay the outgoings 
and itis nct until those liabilities have been 
met thereout by the corporation that the 
Baronet is entitled to what remains and 
then simply as so much money, 
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It was suggested that if the appellants 
are to be assessed, as has been done, it 
will result in double taxation, because the 
Baronet will also be liable to be assessed 
on what he receives from the trust and also 
that the assessment of irustees involves 
the graduation of the tax being applied 
with reference to the total income of the 
trustees, including that derived from other 
trusts or even belonging to them personally 
and that, on the other hand, there would be 
no graduation with reference to the total 
income of the beneficiary either in his 
favour, where he enjoys only a small bene- 
fit out of a large estate with slender other 
regources, or in favour of the Revenue in 
other cases. As regards the question of 
double taxation, the point does not call for 
any expression of opinion by their Lord- 
ships on the present occasion. If and 
when it comes up for decision it may or 
may not be found that that is the position. 
As regards graduation it may be that it 
will be found compatible with the scheme 
and machinery of the Act to have the scale 
of tax adjusted according to the total in- 
come of the Baronet individually. The 
possibility of such a step which, as already 
indicated, might be either advantageous or 
disadvantageous to the Baronet cannot be 
discussed except in proceedings between 
ihe Baronet and the Revenue.. The present 
decision goes no further ihan to affirm that 
the assessments on the appellants cannot 
be disturbed. l 

In the result their Lordships will humbly 
advise His Majesty that the appeal be dis- 
missed. The appellants must pay the costs 

the appeal. 
= = Appeal dismissed. 

Solicitors for the Appellants.—Messrs. T. 
L, Wilson & Co. a 

Solicitor for the Respondent.-—Solrertor, 


India Office. 


PRIVY COUNCIL 
Appeal from the Supreme Court of the 
Island of Ceyion 
November 7, 1933 
LORD Arkin, LORD TOMLIN AND LORD 
T HAN, ERTON 
W.M.S. MUTTU MOHAMMADO 
— APPELLANT 
VETSUS 
S. K. R. A. A. R. RAMASAMI CHETTY 
AND ANOTHER— RESPONDENTS 
Insolvency—Personal and non-transferable licenses 
—Whether can form assets in the insowency—A ppenl 
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—Lower Court in exereisée of rts discretion accepting 
the explanation of the conduct of the insolvent— 
Quesi1o2 mainly resting on discretion of lower Court 
—Court of appeal should be slow to interfere. 
Licenres which are personal and not transferable 
cannot form assets in the insolvency. ” 
Where in exercise of his discretion the Dis- 
trict Jadge has accepted the explanation of the con- 
duct of the insolvent as a traderor in relation to his 
estate, and the question maioly restsin the discre- 
tion of the District Judge,a Oourt of appeal should 
be slow to interfere with that discretion. 


Mr. H.I. P. Hallett, forthe Appellant. 

Lord Thankerton.—On November 2}, 
1927, the appellant's estates were seques- 
trated and he was adjudged insolvent. in 
the District Court of Colombo, on the petition 
of a creditor and adeclaration of insolvency 
and consent to the sequestration by the 
appellant himself. A provisional assignee 
was appointed on that date, and an assignee 
was appointed on December 13, 1927. The 
appellant having passei his last examina- . 
tion on January 29, 1929, the public sitting 
for the allowance of his certifica'e was held 
on various dates from September 19, 1929, 
to November 10, 1930, the granting of the 
certificate heing opposed by the present 
respondents, By order dated December 18, 
1930, the District Judge awarded the ap- 
pellant a certificate of the second class, and, 
on appeal by the present respondents, the 
Supreme Court of the Island of Ceylon on 
June 25, 1931, set aside the order of the 
District Judge and refused the certificate 
of conformity. Hence the present appeal 
by the appellant. The respondents, who 
are creditors, were not represented in the 
appeal. 

Of the five grounds of objection taken by 
the respondents, only four need be referred 
to, viz.: (1). The insolvent has unduly pre- 
ferred one of his creditors, Pona Vana 
Nadar; (2) The insolvent has concealed 
and put away from his creditors 
all his property and assets by 
handing over his business and effects to 
his various nominees; (3) The insolvent 
has accounted for his property by fictitious 
loans and expenses; (4) The insolvent is 
carrying on a large and lucrative business 
at this moment through and in the name 
of his nominees, 

From the year 1920, the appellant had 
carried on an extensive butcher’s business 
at eight stalls in various’ public 
markets in Colombo under licenses from the 
Municipal Council, which were: non-trans- 
ferable and renewable each year and as se- 
curity for which a deposit of three months’ 
rent was required to be made. The amount’ 
of the appellant’s deposit was Rs. 945. As 
the result of competition between the 
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butchers carrying on business in these 
markets, the prices which they had to pay 
for cattle were inflated, while the price of 
meat remained stable, and serious losses 
were incurred by them with the result 
that in 1926 the wealthiest of them, G. S. 
Mohammed Sultan, had ruined all his 
competitors. In that year three of the 
butchers became insolvent and the ap- 
pellant sustained heavy losses. 
Moreover the appellant’s bank account was 
closed because somebody, probably Sultan 
informed the bank that the appellant was 
issuing post-dated cheques. This was 
followed by the appellant’s insolvency on 
November 21,1927, as already stated. On 
or about March 20, 1928, the appellant 
filed his balance sheet, as required by the 
ordinance, showing liabilities amounting to 
Rs. 1,80,108 and assets amounting to 
Rs. 46,161. The second largest liabil- 
ity was asum of Rs. 48,574, shown as due 
on promissory notes to Pona Vana Nadar, 
and the largest asset was a sum of Rs. 22,311 
shown as due to the appellant from T.O. 
S. Rodrigo. 

The respondents’ grounds of objection 
related to the debt to Pona Vana Nadar 
and the debt due from Rodrigo, to the 
transfer of the appellant’s Municipal licen- 
ces to Pona Vana Nadar, and ‘to the 
allegation that the appellant was still carry- 
ing on a butcher’s business in the name of 
nominees at a profit. There was alsoa 
small point as to a motor car, which does 
not seem to have been pursued in the 
Court of Appeal., The allegation that ihe ap- 
pellant was carrying on business through 
nominees wassupported by three witnesses, 
whose evidence the District Judge disbe- 
- lieved for reasons stated by him and their 
Lordships feel bound to accept this con- 
clusion of the Judge who saw and heard 
these witnesses. With regard to the debt 
due to Pona Vana Nadar and the debt due 
by Rodrigo, the appellant gave a full ex- 
planation in his statement to the assignee 
and in his examination before the District 
Judge, at which he was fully cross-examin- 
ed on behalf ofthe creditors, who produced 
no counter--vidence. Further, the appel- 
lant had kert regular books, which were 
handed over to ihe assignee and their 
Lordships see no reason for doubling that 
these were fully examined by the assignee 
before he made his statutory report. 

With regard to the transfer of the licences 
to Pona vana Nadar, the appellant wrote 
to the Municipal Treasurer on November 


17, 1927—four days before his ad judication. 
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—stating that he intended to go to India to 
recoup his health for a few months and 
asking that the licences might be transferr- 
ed to Nadar for afew months; the applica- 
tion was granted for six months dnly. On 
June 20, 1928, the appellant applied for an 
extension of the transfer for another. six 
months. In the first application the ap- 
pellant did not mention his financial difi- 
culties, nor was his insolvency mentioned 
in the second application, but his insolvency 
must have been within the knowledge of the 
Municipal Treasurer by that time. In the 
first place, their Lordships agree with the 
District Judge that the licenses, which were 
personal and not transferable, could not 
form assets in the insolvency, and secondly, 
in so far as the matter affected the question 
of the appellant’s conduct as a trader or in 
relation to his estate, their Lordships see 
no sufficient reason to differ from the Dis- 
trict Judge, who accepted the explanation 
given by the appellant’'and in whose dis- 
cretion the question mainly rests. A Court 
of Appeal should be show to interfere with 
that discretion. . 

It is difficult to reconcile the reasons 
given in the judgment of the learned 
Judges of the Supreme Court with the 
order pronounced by them: the reasons 
appear to call for further inquiry into 
circumstances which the Court characterized 
as suspicious, while the order supersedes 
further inquiry and condemns the appel- 
lant as guilty of fraudulent conduct and 
refuses a certificate, which has very serious 
statutory consequences for the appellant. 
As already indicated, their Lordships see 
no sufficient reason for differing from the 
conclusion of the learned District Judge, 
and they will humbly advise His Majesty 
that the order of the Supreme Court dated 
June 25, 1931, should be set aside, and that 
the order of the District Judge, dated 
December 18, 1930, should be restored, the 
appellant to have his costs in the proceed- 
ings before the Supreme Court and such 
costs of this appealas are chargeable hav- 
ing regard tc the fact that the appellant 
was, by His Majesty's Order in Council of 
November 10, 1932, granted special leave 
to enter and prosecute this appeal in forma 
Paupers. 

N. Order set aside. 

Solicitors for the Appellant:—Messrs. 
Freeman & Cooke. 
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: MADRAS HIGH GOURT 
Appeal Against Appellate Order No. 172 
of 1929 

November 14, 1933 
SUNDARAM CHETTY AND PAKENHAM 
; WALSH, JJ. 

V. N. MUTHUSAMY IYER, MANAGING 

- PARTNER OF Y. N. SUNDARAM AYYAR 
AND BROTHERS— APPELLANT 
TETSUS 
V. S. NARASIMHA IYER AND OTHERS — 

RESPONDENTS 

Civil Procedure! Code (Act V of 1:08), O. XXI, 
7.15, O XXXIII, r.1(2)—Decree in favour of'firm 
— Power of one partner to give valid discharge out of 
Court without concurrence of others — Difference 
between rights before decree and after decree. 

Where a decree was obtained in the name ofa firm 
styled as V. N. Sundaram Ayyar and brothers 
represented by the managing partner V. N. Muthu- 
swami Ayyar, and subsequently another brother 
of the family who was a partner received a certain 
sum in full satisfaction of the decree and filed a 
petition for recording satisfaction: 

Held, that one of two more joint decree-holders, 
though they are partners, cannot give a valid dis- 
charge by receiving the decree amount out of Court 
without the concurrence of others and there was no 
valid discharge of the decree debt. 

The right of two out of three partners to receive 

on behalf of the partnershipa partnership debt 
which has not merged into a decree so as to bind 
the third partner, has no bearing onthe decision of 
the question whether when the three partners have 
become joint decree-holders (and are not merely 
joint private creditors) two of them as such decree- 
holders can receive the joint decree debt so as to 
release the judgment-debtor from liability in ex- 
erution for even a portion of the decree debt. 
Ghulam Muhammad v. Sohna Mal (1), not followed. 
Ganesh Row v Tuljaram Row 17), Mahomed Silar 
Sahib v Nabi Khan Sahib (2%), Lachman Das v. 
Chathurbahu; Das (9), Letchamana Chetty v. Sabbiah 
Chetty (10) and Pitchakkulniya Pillai v, Doriswami 
Mooppanar (11), and other cases referred to, [p. , 
col. .] 
Appeal against the decree of the District 
Court of Salem dated October 6, 1928, in 
A. S. No. 314 of 1927 preferred against the 
order dated August 27, 1927, of the Court 
of the Subordinate Judge of Salem in 
I. A. No. 126 of 1927 in O. S. No. 381 of 
1925. ` 

Messrs. C. S.Venkatachariar and V. N. 
Venkatavaradachari, for the Appellant. 

Mr. K. S. Sankara Iyer for Mr. T. V. 
Balagopal, for the Respondent. 

Judgment.—This is an appeal against 
the order ofthe District Judge of Salem 
directing satisfaction of the decree to be 
recorded to the extent of Rs. 2,100. The 
decree was obtained inthe name of a firm 
styled as V. N. Sundaram Ayyar and Pro- 
thers represented by the Managing Partner 
V.N. Muthuswami Ayyar.. The suit itself 
was filed in the name of the firm represent- 
ed by the aforesaid managing partner, 
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Subsequent to the decree another brother 
of the family received a sum of Rs. 2,100, in 
full satisfaction of the decree and put in 
a memorandum requesting the Court to 
record satisfaction. The firm consists of the 
brothers of a joint Hindu family, and as 
such, the person who received the payment 
and who applied to the Court to enter up 
satisfaction is not only one of the members 
of the joint family, but also one of the 
partners of the firm. This petition was 
opposed by Muthuswami Ayyar who filed 
this suit asthe managing partner of the 
firm. The question is whether by reason 
of the payment of the decree amount 
to V. -S. Narasimha Ayyar, one of 
the partners of the firm, a valid discharge 
of the decree debt has been given so as to 
bind the other partners of the firm. The 
learned District Judge seems to have taken 
the decision reported in Ghulam Muhammad 
v. Sohna Mal (1), as authority for the posi- 
tion that Narasimha Ayyar can give a valid 
discharge when the decree is in favour of 
the firm. The correctness of that view is 
now challenged in this appeal. , 

In the first place, we have to see what is 
the effect of the decree given in favour of 
the firm. There is abundant authority for 
holding, that the description of the decree- 
holder as the, firm tantamounts to a decree 
being given in the names of those who are 
partners of the firm. ‘That description is 
only a compendious way of mentioning all 
those who are really the partners of that 
firm: Administrator-General of Bom- 
bay v. Sultanalli Sushtary & Cv. (2), Ram 
Prasad Chimanlal v. Anundji & Co. (5) 
and Brojo LalSaha Banikya v. Budh Nath 
Pyarilal & Co. (4). Tne mere fact that the 
decree stands in the name of the firm does 
not preclude us from holding that it is 
virtually a decree in favour of all the 
partners jointly. A later decision of. the 
Lehore High Court Abdul Hamid v. Dhan- 
pat Mal (5), is in conflict with the view ex- 
pressed in the decision in Ghulam Muham- 
mad v. “ohna Mal (1), (which was followed 
by the lower Court in this case) but no 
reference was made tothe earlier decision 
itself. Both those decisions are decisions 
of single Judges. In the later decision, 

(1) 101 Ind, Cas. 743; ALR 1927 Lah. 325; 9 Lah, 


L J 233; 28 P L R 307. 
(2) 104 Ind. Cas. 319; 29 Bom. L R 396; A I R 1927 


Bom.. 255, 
(3) 69 Ind. Cas, 885; 49 C 521 at p. 527; A IR 1922 
Oal, 40? 


y (4 105 Ind. Cas. 519: 55 O 55lat p357; AIR 1927 

al, 148. oy ose. S ny 
(5) 131 Ind. Cas. 376; A I-R 4f31 -Lah 507; Ind 

Rul, (1931) Lab. 4120. ae a sa 


1934 
it is clearly stated that. a decree in 
the name of a firm is adecree passed 
generally in- favour of all the partners 
and. that any one or more of the part- 
ners can take out execution for the benefit 
of all the partners under O. XXI, r. 19, 
Civil Procedure Code. It follows that 
though the decree stands in the name of 
the firm, it must be treated as a decree in 
favour of allthe partners jointly even for the 
purposes of O. XXI, r.15, Civil Procedure 
Code. i ; 
- Now the question is, whether the afore- 
said Narasimha Ayyar who is one of the 
joint decree-holders can give a valid dis- 
charge in respect of the whole decree by 
any payment received by him alone. It 
may be conceded that he fills two capa- 
Cities, viz, that of a partner in a firm and 
that ofa joint decree-holder. In the latter 
capacity, what are his rights? A payment 
towards a decree-in. order to be valid 
must be made to the decree holder, if made 
out of court: vide O. XXI, r. 1 cl. (b) 
Civil Procedure Code. The term ‘aecree- 
holder’ [herein used in singular includes 
also the plural ‘decree-holders,. If there 
are two cr more decrec-holders the pay- 
ment must necessarily be madetoall of 
them according to this rule. Having regard 
to thetermsofr.15, one of the joint decree- 
holders cannot as a matter of right exe- 
cute the whole decree without reference 
to the other decree-holders. It is in the 
discretion of the Court to allowone of such 
deeree-holders to execute the whole decres 
and when so doing the Court should make 
such orders as are necessary for protecting 
the interests of the persons who have not 
joined in the application. If oneof twoor 
more joint decree-holders takes it upon 
himself to certify satisfaction of the whole 
decree, then the.Court can make no 
provision for safeguarding the interests of 
the other decree holder or decree-holders 
as required by O. XXI, r. 15, Civil Pro- 
cedure Code. If satisfaction of the whole 
decree should be entered on the report of 
one of the joint decree-holders alone, it 
would amount to a violation of the pro- 
visions of r. 15 of O. KAI. This is the 
view expressed ina decision of ‘the Allaha- 
bad High Court reported in Moti Ram v. 
Hannu Prasad (6). . 

An attempt has been made by the learn- 
ed Advocate for the respondent to show 
that under O. XXX r. 1 cl.2, it would 
be open to any one of the partners though 
they are joint decree-holders, to certify 

(6) 26 A 334; 1 ALJ 40; A W N 1904, 34, 
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satisfaction of: the whole decree, so as to 
Rule 1- obviously deals 
with the form in which a suit by or against 
a firm can be laid. Any two or more per- 
sons claiming as partners may sue in the 
name of the firm. When the suit is so 
filed, all that sub-cl. 2, says is that as to 
any pleading or other document required 
by or under this Code to be signed, veri- 
fied or certified by the plaintiff it would be 


‘sufficient if such pleading or other docu- 


ment is signed, verified or certified, by 
any one of the partners, This rule has no 
reference to a decree passed in the suit 
orto any proceedings in execution of the 
decree. We.are not convinced that there 
is anything in r.l of O. XXX, Civil Prece- 
dure Code, which would take away the effect 
of the provisions contained in rr.1 and 
15 of O. XXI, Civil Procedure Code. We 
have no doubt that one ofthe joint decree- 
holders though they are partners cannot 
give a valid discharge.by receiving the 
decree amount out of Court without the 
concurrence of the other decree-holders. 
A payment to one of them may under the 
general law relating to partnership be 
valid and binding on the frm, but that 
circumstance is not enough to validate. 
the payment made to one of them as 
against the other joint decree-holders, 
according to the prinziple of the decision 
of the Privy Council reported in Ganesh 
Rowv. Tuljaram Row (6), though the parti- 
cular provision of the Civil Procedure Code ` 
which their Lordships had to consider was 
r. 6 of O. XXXII, civil Procedure Code. | 
It is observed at p. 393% as follows :' 
“The Courts in India szem to think that because 
Rajaram was a party to the suit of 1886 and was 
also guardian ad litem for his minor son, who Wasa 
member of'the joist family whom Rajsram was 
representing,it was open to him to enter into the 
compromise żin his personal capacity, andas it was 
a bona fide settlement of a disputed claim, it be- 
came binding on the minor by virtue of his having 
acted as the managing member of family ....... But 
they considerit to be clear that when he himself 


is the next friend or guardian of the minor, his 
powers are controlled by the provisionsof the law 
and he cannot do any act in his capacity of father 
or managing member which he is debarred from 
doing as next friend or guardian without leave of 
the Court. To hold otherwise would be to defeat the 
object of the enactment " 

After such a clear pronouncement by the 
Privy Council, the fact that Narasimha 
Ayyar happened to be one‘of’ the-partners 


in the present case does not help to make 


. (7) 19 Ind.-Cas,.515; 36 M 295; 17 O WN 785; 11 
A L J 589: 18 O L J 1; 15 Bom. L R 626; 14 M L T 1; 
(1913; M W N 575; 25 M L J 150:40 I A 132 (P 0), 
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the payment to him of the decree amouni 
a valid discharge binding on the other 
decree-holders. The distinction bebween 
tbe right under the general law and a right 
open to one of the jojnt decree-holdeis 
according to the provisions of the Civil 
Procedure Code, has heen well pointed out 
in a decision of a Division Bench of this 
High Court reported in Muhammad Silar 
Sahib v. Nabi Khan Sahib (8). Sadasivaier, J. 
observes as follows : 

“the right of twoout of three partners to receive 
on behalf of the partnership debt which has net 
merged into a decree so as to bind the third partner, 
has no bearing on the decision of the question whe- 
ther when the thres partners have become joint 
decree-holders {and are not merely joint private 
creditors) two of them as such decree-holders can 
receive the joint decree debt so as to release the 
judgment debtor from liability in execution for 
even a portion of the decree-debt.. . The status 
as suchagent must either appear expressly in the 
decree or should be expressly created after the 
passing of the decree and cannot merely be in- 
ferred from the position of the payee as managing 
member of the joint Hindu iamily of the decree- 
‘holders or as one of several partners decree-hold ers". 
We are in entire agreement with these 
observations. The view taken by the 
Allahabad High Court in Lachman Das 
y. Chathurbhuj Das (9) is also the same. 


These observations receive additional 
strength from the principle laid down 
clearly by the Privy Council in Ganesh 


Row v. Tuljaram Row (7). The principle of 
that decision was also followed by alater 
decision of this High Court reported in 
Lechamana Chetty v Subbiah Chetty (10). 


The decision in Mohamad Silar Sahib 
v. Nabi Khan Sahib (8) was also 
followed in a later decision in 


Pitchakkuthiya Pillai v. Doraiswami Moog- 
panar (11). That is the decision of a 
single Judge. At p. 502*, that learned 
Judge says, that the law onthe subject 
is clear, that payment to one or several 
joint decree-holders will not be satisfaction 
of the decree even in part, unless (l) the 
payee is an agent of the others entitled 
in law to receive the whole amount on 
their behalf or (2) the distinct shares of 
each joint decree-holder were determined 
and known. For this proposition, the de- 
cision in Mahamed Silar Sahib'v. Nabi 
Khan Sahib (8) is quoted as authority, 


(R) 35 Ind, Cas. 157; 31 ML J 93 ab p. 95; (1618) 1 
M WN 471-3 L W579; 20 ML T 341. 

(9) 28 A %52, | 

(10) 82 Ind, Cas, 75; 47 M 920; £0 L W 319; 47 
M L J 339; (1924) M W N 773; A IR 1925 Mad. 78; 
35M LT 92, 

(11) 82 Ind. Oas. 588; 47 M L J498; (1924) M W N 
815: A I R 1925 Mad 230, 
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Though the above observations appear to 
be somewhat ambiguous and may lead to 
an inference that it is enoughif ihe payee 
is an agent of the others according to 
the general law, still it must be taken 
in view of the fact that the decision in 
Mahamed Silar Sahib v Nabi Khan Sahib 
(8) is relied on as the authority, that the 
agency under the general law is not 
enough, but it must be aspecial agency 
created subsequent to the decreé for the 
purpose of receiving the decree amount 
on behalf of all or any agency expressly 
declared in the decree itself. That seems 
to be the correct view point, if regard 
be had to the principle laid down in 
the Privy Council decision. It 1s unneces- 
sary for ustorefer to certain decisions 
quoted in the course of the arguments 
as those decisions were given before the 
pronouncement of the Privy Council in 
Ganesh Rows case (7). Ia the 
the present case, the validity or otherwise 
of the payment made to Narasimha 
Ayyar is to be judged in the light of the 
provisions of the Civil Procedure Code 
and not under the general law relating to 
partnership. 

That being so, we haveto hold that the 
payment to one only of the six joint 
decree-holders is not 4 valid discharge of 
the decree debt. Hor these reasons, we set 
aside the order of the lower Court and 
dismiss I. A. No. 126 of 1927 in O. B. 31 of 
1925, The appellant's costs throughout will 
be paid by the respondents. 
RA Order set aside. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 187 of 1928 
February 8, 1934 
ABDUL RASHID, d. 
Musammat CHHAJJI— DEFENDANT — 
ÅPPELLANT 
VETSUS 
BHAGAT RAM - PLAINTIFF AND ANOTHER -— 
DEFEN D4ANT—RESPONVENTS 
Custom (Punjab)--Dube EBrabmans of Ala Chaur, 
Tahsil Nawanshahr, District Jullundur— Whether 
governed by agricultural custom in matters of aliena- 
tion and suceession—Kiwaj-i-am, entry in, of special 
custom—Jé ffect of. 
Dube Brahmans of Ala Chaur, Tahsil Nawanshahr, 
are governed. by agricuitural custom in matters of 
alienation and succession, The fact that they weara 
sacred thread, worship the devi and follow the 
vedic rites in marriage ceremonies only proves that 
in certain matters they still follow the rites pres- 
cribed by HinduLaw. It does not, however, show 
that in matters of succession or alienation they are 
governed by their personal law, 


1034 . ss OH AJIT V. BHAGAŤ RAM ; &63 


An entry in atiwaj-t-am of a special custom 
without instancesis prima facie proof of that custem 
and places the onus of rebuttal on the party disputing 
the correctness of. the eritry, Sardar 4 
Sardar Begam (1) and Beg .v. Allah Ditta (2), fol: 
lowed. f 


S.C. A. from the decree of ths District. 


Judge, Jullundur, dated December 1, 1927, 
reversing that of the Additional Subordi- 
nate Judge, Fourth Class, Nawanshahar, 
dated March 7, 1927, 

Mr. Mehr Chand Sud, for Mr. Badri Das, 
for the Appeliant. Š 

Messrs. M. C. Mahajan and J. R. Aqni- 
hotri, for the Respondents. 

Judgment.—The parties to this litiga- 
tionare Brahmans of Mauza Ala Chaur, 
Tahsil Nawanshahr, District Jullundur. 
One Musammat Rajji succeeded to the 
estate of her husband Badhawa and, on 
February 11, 1924, made a gift of the entire 
estate to her daughter Musammat. Chhajji, 
defendant-appellant. The plaintiff Bhagat 


Ram who is a collateral of the lest male- 


holder in the third degree, instituted a suit 
for a declaration to the effect that the gift 
made by the widow in favour of her daugh- 
ter shall not affect his reversionary rights 
after the death of the widow. The defend- 
ants pleaded inter alia that the parties were 
governed by their personal law, that the 
plaintiff had no right to sue and that the 
gift being in favour of the nearest heir 
could. not be questioned by any one. 

The trial Court. came to the conclusion 
that the parties were governed by Hindu 
Law and dismisséd the suit of the plaintiff, 
Lhe plaintiff appealed to the learned District 
Judge who has held that the parties are 
governed by custom and that in matters 
of succession collaterals are preferred to 
daughters. He has, therefore, granted the 
plaintiff the decree prayed for. 

The defendant Musammat Chhajji has 
preferred an appeal to this Court and the 
sole question for determination in this ap- 
peal is, whether Dube Brahmans of Mauza 
Ala Chaur. are governed by custom or by 
their personal law. The kaifiyat abadi 
deh, which forms:a part of the Settlement 
Record of 1851, shows that the land com- 
prised in this village was given to one 
Chora Jat, Alla Saini and Nard Brahman 
about 000 or 600 years ago. The village is 
divided into three zails, one of these zails 
being called Zail Anokha after an ancestor 
of the Brahmans now occupying the land 
“in that Zail. The revenue of the whole of 


the village amounts to Rs. 1371 out of which ` 


the proprietors of Zail Anokha pay Rs. 227. 
Out ofan area of about 500 kanals compris. 


Shah. Vv. 


ing Zail Anokha about 30 kanals is owned 
by non-Brahmans whilé the remaining area 
is in the proprietary possession-of the 
‘Brahmans. In these circumstances: it must 
be held that though the Brahmans do not 
form a compact village community, they at 
least form a compact community in a de- 
finite portion of the village namely, Zail 
Anokha. 

The Brahmans being a priestly class we 
undoubtedly start with the initial presum- 
tion that they are governed by their person- 
al law and not by the agricultural custom 
of the Province. This initial presumption, 
however, is rebutted by the entries in the 
Customary Law ofthe Jullundur District 
prepared at the revised Settlement of 1913- 
17. The following quotation from the Ous- 
tomary Law shows that the Brahmans in 
Nawanshahr Tahsil have adopted the agri- 
cultural custom in matters of succession :— 

“Question 45:—Under what circumstances 
are daughters entitled to inherit ? Are they 
excluded by the sons or by the widow, or 
by the near male kindred of the deceused; 
if they are excluded by the near male 
kindred, is there any fixed limit of rela- 
tionship within which such near’ kindred 
must stand towards the deceased in order 
to exclude his daughters ? If so, howis the 
limit ascertained ? If it depends on des- 
cent from a common ancestor, state within 
how many generations’ relatively to the 
deceased such common ancestor must come? 

Answer :—If sons or widows exist daugh- 
tershave no right to inherit. This is also 
the case if collaterals up to 5th degree exist 
in the three tahsils of Jullundur, Nakodar 
and Phillaur, and up to 7th degree in the 
Nawanshahr Tahsil. In the last tahsil 
Hindu Rajputs, miscellaneous Hindus, 
Khatris and Brahmans follow the general 
custom ofthe first three tahsils.” 

In view ofthese entries in the riwaj- 
i-am the initial onus which lay heavily on 
the plaintiff must be taken to have shifted 
on tothe defendant. It was held in Sardar 
Shah v. Sardar Begam (1) that an entry 
in a vriwaj-t-am of a special custom 
without instances is prima facte 
proof of that custom and places, the 
onus of rebuttal on the party dis- 
puting the correctness of the entry. This 


ruling was based on the Privy Council rul- ` 


ing reported as Beg v. Allah Ditta (2). It 
(1) 113 Ind Oas. 44; 10 Lah. 531; A IR 1998 Lah, 
a3 


(2) 28 Ind. Cas. 351; 45 PR1917; 12 P W R 1917: 
21M LT 310; 32 M L J 615: 19 Bom, LR 388; 15 
A L J 525;21 OW N8; 44°0 49; 26 O Ld 17. 
441A 89(P QO), : 
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Fateh Mohamad (8) .2that 


“Manuals of Customary Law in accordance with, 


was further laid down:in Ata Mohamad v.. 


co itself as evidence of custom Where therefore a 
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immaterial.” * - 


The'plaintif also produced a judgment of 


‘governed 


forthe purpose of proving a custom the mere absence, 
of: a.copy of the riwaj-t-am on: the record ‘is 


the District Judge, Jullundur, dated June 
17, 1921,.whichrelates to village Ala Chaur 
to whichthé parties belong andlays down 
that the’ Brahmans in this village follow 
‘Custom in matters of succession and aliena- 
tion. This judgment provides a valuable 
instance ofthe fact that the parties to the 
present litigalicn are governed by the agri- 
cultural custom of the Province. 


Jt was laid down in Bishambhar Nath 
v. Municipal Committee, Delhi (4) that a 
tribe which is consulted „at the time ofthe 
riwaj-i-am must be taken to be governed by 
the Custcmary Law. In Jaswant Singh v. 
Bhana (5) it was laid down that 

“one of the most important tests to be applied in 
determining whether a particular caste isor is not 
by agricultural custom is to asceriain 
whether or not they form acompact village community 
or at least a compact section of the village community. 
If they do so, the presumption is strongly in favour of 
the applicability of custom. And once this presump- 
tion has been established, the cnus is ehifted on to 
the party which relies on personal law.” . 


In view of the evidence summarised above 
and the different rulings to which reference 
has been made, it was incumbent on the 
defendants to ‘prove that Brahmans of 
Mauza Ala Chaur. are governed by their 
personal law. The only evidence on which 
reliance is placed on behalf of the 
defendants consists of the statement of 
four witnesses who depose’ that the 
Brahmans wear a sacred thread, worship the 


` devi and follow the vedic rites in marriage 


ceremonies. This evidence only proves 
that the Brahmansin certain matters still 
follow the rites prescribed by Hindu Law. 
Ji does not, however, show that inmatters 


of succession or alienation the Brahmans 


are governed'by their personal law. 


‘Another point urged by the léarned Coun- 
selfor the appellant was that there had 


(3) 123 Ind. Cas, 756; A I R 1930 Lah, 900; Ind. 
“Rul, (1931) Lab, 228. ` Se el 


(4, 134 Ind. Cas. 118; A I R1932 Lah,.32; Ind, Rul. 
(1931) Lab, 881; 33 P L R83. | 


l (8) 147 Ind; Cas, 1182; A IR 1933 Lah, 966; 6 'RL 
487; 85 P LR 279, eee 
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been forty-four aliéhitions in the village 
and that none-of these alienations. had so. 
far Been>challenged. “This, fact, however, 
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As it Js not’ known avhether near ‘collaterals 


istéd who ould challenge these” aliena- 
at +, Pa ve 1's £ . . j g 
tions: Moréover, most of the alienations ap- 


| péar to be mortgages and several of them are 


ofrecent date which can still be-cha:lenged. 
Vague evidence of this type cannot rebut 
the presumption which, in view ‘of the 
entries in-the riwaj-i-am must be made 
in favour of the plaintiff. a “Tih 

For the foregoing reasons I am, of the. 
opinion that it has been established that 
Brahmans of Ala Chaur, Tahsil Nawanshahr, 
are governed by agricultural custom in 
matters of alienation and succession. 

It was contended on behalf of the appel- 
lant that the entries in the riwaj-t-am, must 
be taken to refer to ancestral property and 
that in the present case it had not been 
proved that the property in dispute was 
ancestral. The defendants, however, in 
their writien statement never alleged that 
the property in dispute was the séli- 
acquired property of the last male holder 
Badhawa. It was urged on behalf of the 
appellant that the case should be renianded 
for the purpose of determining whether the 
property was ancestral or self-acquired. 
I am, however, of the opinion that-the ap: . 
pellant cannot be allowed to raise this 
question of fact for ihe first time in second 
appeal. KANG 

For the réasons given above I affirm’ the ° 
decree of the learned District Judge, and 
dismiss the appeal with costs ni 

N. Appeal dismissed: `: 
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OUDH CHIEF COURT- 
Execution of Decree Appeal No. 13 of 1933 
January 26, 1934 
Wazie Hasan, O. J., AND SRivastava, d. 
HASHMAT A RA BEGAManp OTHERS — , 
J UDGMENT-DEBTORS— A PPELLANIS 


; versus 
BARATI LAL—DrcREE-HOLDER— 
RESPONDENT 
Civil Procedure Code (Act V of. 1908), s. 145, 


O0. XLV, r.7, 0. XX1i—Security bond under O. 
XLV, r.7—Ezxecutants mortgaging property in 
favour of decree-holder—Property to remain charged 
for an amount—Stipulation that mortgage will become 
void onpayment—Hzecutants, if personally liable— 
‘In ‘the manner herein provided for the execution 

‘of decrees”, ins.145, meaning of. ` ` 
& security’ bond executed under O. ALV, 1. 7; 
-Oivil Procedure Qode, provided that the executents 
had mortgaged the property in favour of the decree- 


pi 
` 


1934 


holders and that the property should remain 
charged by way of simple mortgage for the sum of 
Rs, 4,009 secured by thedeed It further provided 
that it shall be lawful for the executants to pay the 
decree-holders the aforesaid sum of Rs. 4,0)0 within 
a period of six months from the date of the decision 
of the appeal in which case the mortgage shall 
become void, otherwise it shall remain in 


orce : 

Held, that apart from the personal liability im- 
plicit in a simple mortgage, the deed contained an 
express covenant under which the sureties under- 
took to pay the money personally. 

The words ‘in the manner herein provided for the 
execution of decrees’ in s.145, Civil Procedure Code, 
show that theexecution of the decree- or order 
contemplated by s. 143 is execution in the manner 
provided in O. XXI of the Gode of Civil Procedure 
which has no application to the case of sales of 
mortgaged property. Amir v. Mahadeo Prasad (L), 
referred to. 


Ex. of D. A. against a decree of the Subor- 
ret Judge, Unao, dated November 14, 
LIZ, 

Mr. M. Wasim, for the Appellants. _ 

Messrs. H. Husain and Salig Ram, for 
the Respondent. 


Judgment.—This is an execution of 
decree appeal against the order dated 
November 14, 1932, of the learned Subor- 
dinate Judge of Unao. It arises under the 
following circumstances :— 


The plaintiffs in asuit decided against 
them by the Subordinate Judge of Sitapur 
appealed tothe Court of the Judicial Com- 
missioner. of Oudh. The appeal was suc- 
cessful. The defendants thereupon obtain- 
ed leave to appeal to the Privy. Council. 
Musammat Hashmat Ara Begam and her 
husbaid Afsar Mirza became sureties, 
under O. XLV,r.7 of the Code of Civil 
Procedure, for the costs of the plaintiffs- 
respondents in the Privy. Council appeal. 
On May 16, 1918, they executed in favour 
of the plaintiffs of that suit a security bond 


hypothecating certain landed properties in. 


the Unao District as security. Tha deci- 
sion of the Judicial Commussioner’s Court 


was upheld by their Lordships of the Privy. 
Council on November 21, 1922. One of. 


the plaintifs after getting a transfer certifi- 
cate from the Sitapur Court, on October 2, 


1931, made the application for execution’ 


which has given rise to the present appeal 
in the Court of the Subordinate Judge of 
Unao praying for sale of the property hypo- 
thecated under the aforementioned security 
bond. The sureties objected to the execu- 
tion of the decree on the ground that -the 
application was barred by time and on 
certain other grounds which are not mater- 
ial for this appeal. 
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The learned Subordinate.Judge of Unao 
rejected the objections. The sureties have 
come to this Court in'appeal. 

The main contention’ urged on their be- 
half is that the decree-holder respondent is 
not entitled to enforce the sale of the hypo- 
thecated property by means of the applica- 
tion for execution made by him. Section 145 
of the Code of Civil Procedure provides that 
in a case like the present, the decree may be 
executed against the surety: 

“ Tothe extent to which he has rendered himself 
personally liable inthe manner herein provided for 
the execution of decrees and such person shall for the 
purposes of appeal be deemed a party within the 
meaning of s 47." 
It has been argued that the sureties did 
not make themselves personally liable 
under the security bond. The argument 
has no substance. The security bond clear- 
ly says that the executants had mortgaged 
the property in favour of the decree-holders 
and that the property should remain charged 
by way of simple mortgage for the sum of 
Rs. 4,000, secured by the deed. It further. 
provides that it shall be lawful for the exe- 
cutants to pay-the decree-holders the afore- 
said sum of Rs. 4,000, within a period of six 
months from the date of the decision of the 
appeal in which case the mortgage shall 
become void, otherwise it shall remain in 
force. We are, therefore, clearly of opinion 
that apart from the personal liability» 
implicit in-a simple mortgage, the deed 
contains an express covenant under which 
the sureties undertook to pay .the money 
personally. 

Next we have to see whether in a case 
like the present where the sureties have 
undertaken personal liability and also 
charged the property as further security, 
the hypothecated property can be put to 
sale summarily under the provisions of 
s. 145 of the Code of Civil Procedure. The 
word ‘‘ personally *‘ was added to the provi- 
sions of the seclion when the present Code 
of Civil Procedure was enacted in 1908, 
The word did not find place in the corres- 
ponding s. 253 of the old Code of 1882. 
The object of introducing this word in the 
section obviously was to remove the conflict 
which: existed in the various High Courts 
in this country ‘on the question whether a 
mortgage made by the surety could be en- 
forced: under s. 253 of Act XIV of 1882 
Under the circumstances the intention of the 
legislature in adding this word seems to be 
that it is only the personal liability and not 
the liability of the hypothecated property 
which can be enforced under the section. 
The words ‘tin the manner herein provided 
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for the execution of decrees” also seem to 
point to the same conclusion. The heading 
of O. XXI of the Code of Civil Proceduie is 

“Execution of decrees and orders.’ The 
words of s. 145, last quoted, seem to indi- 
cate that the execution of tne decree or 
order contemplated by s. 145 is execution 
in the manner provided in O. XXI of the 
Code of Civil Procedure which has no appli- 
cation tothe case of sales of mortgaged 
property. The same view appears to have 
been taken by a Bench of the Allahabad 
High Court in Amir v. Mahadeo Prasad (1). 
We are, therefore, of opinion that the 
decree-holder respondent is not entitled to 
enforce the sale of the mortgaged property 
under s. 145 of the Code of Civil Proce- 
dure. 

-The learned Counsel for the respondent 
has requested that in view of the conclusion 
reached by us, as stated above, he may be 
allowed to relinquish his interest in the 

‘charge and may be permitted to amend his 
application for execution so as to enable 
him to enforce the personal liability of the 
sureties by attachment and sale of the prop- 
erty charged. We think that the request 
is a reasonable one as otherwise the re- 
spondent might be deprived altogether of 
his remedies against the sureties. It is 
objected on behalf of the appellants that an 
execution application for enforcement of the 
personal liability against the sureties is 
barred by time. The objection will be 
considered and decided by the lower Court 
when the application has been amended by 
the respondent. 

The result is that we allow the appeal 
with costs, set aside the order of the lower 
Court and send the case back to the Sub- 
ordinate Judge of Unao with the directions 
that he should allow the decree-holder to 
amend, his application and then ceal 
with it according to law. - 


z ; Appeal allowed. 
(1) 33Ind. Cas 33; 39 A 225, 





| ALLAHABAD HIGH COURT 
Civil Revision Application No. 652 of 1932 
March 29, 1933 ; 
MUKEBJI, J. 
SURENDRA NATH— APPLICANT 
VETSUS | 
PMPEROR-—OPPOSITE PARTY ` 


Criminal Procedure Code! Act V of 1898), ss. 195, 
476—Scope of s. 476—Person to be -prosecuted to 


give an opportunity to show cause—Specific mention - 


of nature of offence 


A for which prosecutionis 
ordered, necessity of. 


SURENDRA NATA V. EMPEROR 
The object of s. 478, Criminal Procedure Code is 
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to, secure against reckless prosecution. When it is 
proposed to order prosecution of a person it should 
be stated what is the particular statement which 
was made by the accused and which was regarded 


as being false to the knowledge of the deponent, The 
sentence or .sentences should be quoted and 
the accused should be given a chance to 


show cause against the prop2sed prosecution. 
All that s 476 requires is a finding that ‘it is eX- 
pedientin the interest of justice that an inquiry 
should be made into an offence” referred to ins. 195. 
O. Rev. App. from an order of the First 
Additional Sub-Judge, Cawnpore. 2 


Messrs. G. S. Pathak and Basudeva 
Mukherji, for the Applicant, 
Mr. Narain Sahai, for 

Party. Ki 
Order.—These are two Civil Revisions 
arising out of the seme civil proceedings, 
viz., suit No, 52 of 1930 in the Court of the 
Subordinate Judge at Cawnpore. 
history of the case is given in the judgment 
of Mr. Ram Ugrah Lal Srivastava and 
they are mentioned there very. clearly. The 
learned Judge came to the conclusion that 


the Opposite 


~ 


The . 


certain persons, viz., Surendra Nath, applis | 


cant in Civil Revision No. 652 of 1932, > 
Mohan Lal, respondent, in Civil Revision’ 


No. 689 of 1932and some other persons had 


taken part in an attempt to defraud the ~ 


Punjab National Bank, Limited. He also 
found that for this purpose a false persona- 
tion was committed and a man who did not 
bear the name of Karan assumed that name 
and executed a sale-deed in favour 


by the falee sale-deed, and so on. The 
learned Judge directed that four separate 
complaints should be filed under ss. “207, 
465/109, 416/109 and 193, Penal Code. 
Surendra Nath and Mohan Lal filed appeals 


of | 
Mohan Lal, that Surendra Nath was, 
| an active partyin this conspiracy because | 
it was his property which was to be saved . 


against this order before the District Judge.: 


andthe learned Additiona! District Judge 
directed that no complaint should be filed 


against Mohan Lal while he rejected the 


appeal of Surendra Nath. 
Surendra Nath’s revision is directed to 


obtain an order that the complaint propos- :' 


ed to be filed should not be filed and the 
Punjab National Bank’s revision is direct- 


ed to obtain an order that Mohan Lal 


should be ‘prosecuted and a complaint 
should be filedagainst him also. It appears 
to me that the learned Judges inthe Court 
below have proceedéd on wrong lines. The 
learned Subordinate Judge Mr. Srivastava 


has not read s. 195, Criminal Procedure 


t 
Ci 


1934 
Code, carefully. If he had read it carefully 
he would have found tha! he was not author- 
ized to direct prosecution under ss. 465/109 
and 416/109. Sections 465 and 416 are not 
to be found among the several sections of 
the Penal Code mentioned in s. 195, Crimi- 
nale Procedure Code. A complaint under 
8. 463 or its cognate sections can be filed 
only when a forgery has been committed 
by a party to a proceeding after he has 
become a party and in respect of a docu- 
ment produced or given in the evidence, 
He might read carefully the Full Bench 
decision inthe case of Emperor v. Kushal 
Pal Singh (1). 

As regards the offence under s. 193, the 
learned Judge has not stated what is the 
particular statement which was made by 
Surendra Nath or any of the opposite 
parties and which was regarded by the 
learned Judge as being false tothe know- 
ledge of the deponent. The sentence or 
sentences should be quoted and the opposite 
parties should be given a chance to show 
cause ` against the proposed prosecution. 
Sumilarly with reference to the charge 
under s. 207 it should be specifically stated 
how the.offence has been committed. Sec- 
tion 476 is meant to provide safeguards 
against reckless prosecutions and therefore 
a certain amount of care should be taken 
before a prosecution is ordered. 

In the case of Mohan Lal the learned 
District Judge set aside the order of pro- 
secution because in his opinion there was 
no reasonale hope of Mohan Lal being 
convicted by a criminal Court. The learn- 
ed Judge has really put himself in the 
position of a Sessions Judge who was 


trying an appeal against the conviction of 


Mohan Lal for the offences in respect of 
which the Court of first instance wanted to 
file a complaint. That is not the right 
attitude to take up. I do not know from 
where the learned Judge got the doctrine 
that there should be a reasonable hope of 
conviction in the criminal Court. Stand- 
ing by itself the dictum is not open to 
much objection. The object of s. 476 is, 
as I have already said, to secure against 
reckless prosecution. Probably the learned 
Judge got the dictum from some decision 
of this Court, but it has to be read in con- 
nection with the facts of the case in which 
the dictum was used. All that s. 476 
requires isa finding that 

“itis expedient inthe interests of justice that an in- 


(1) 134 Ind, Cas, 225; AT R 1931 All 443; (1931) Cr. 


Cas. 715; 32 Or. LJ 1105; 53 A, 804; (1931) A L J 697; 


Ind, Rul (1931) AlL EOL -` 
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quiry should be made into an offence” . 

referred toin s. 195. In my opinion the learn- 
ed Judge has not approached the case from 
this point of view. He has accordingly acted 
with material irregularity. It is not acase 
that he has merely committed an error of 
law. His angle of vision is wrong. 


In the result I set aside the orders of th® 
Court of first instance and the Appellat® 
Court and send back the case to the Court 
of first instance with the direction that it 
shall proceed in accordance with the law. 
If any complaints have already been filed 
they will be withdrawn and the opposite 
parties would be reheard after the Court 
has definitely stated what arethe charges 
proposed to be brought against them. The 
case will be inquired into nob only against 
Surendra Nath and Mohan Lal, but also 
the other persons against whom the learned 


Judge wanted to proceed under s. 476, 
Criminal Procedure Code. 


N, Order set aside. 


OUDH CHIEF COURT 
Second Civil Appeal No. 202 of 1932 
January 9, 1934 
SMITH, J. 

J A WAHIR—PLALNTIFF—À PPELLANT 
versus 
MATA DIN—DEFEN DiNT—RESPONDENT 


Compromise—Defendant allowed to build structure 
on site worth less than Rs.3}00—Payment of Rs. 50 
to plainitff—Parties acting on compromise—Subsequ- 
ent suit by plaintiff for removal of building— 
Compromise unregistered— Admissibility. 

Plaintiff sued for the demolition of certain 
structures made upon a piece of land by defendant 
who set up in defence a compromise said to have been 


-arrived at between the parties in the course of criminal 


proceedings under s, 145, Orimina]l Procedure Vode, 
The site was valued at less than Rs. 1¢0 and under 
the compromise, defendant was allowed to erecta 
building and plaintiff was also allowed to build a 
new room and was paid Rs. 50. The compromise 
was acted upon: 

Held, that though unregistered, the compromise 
was admissible and that asthe parties had enjoyed 
benefit under it, the plaintiff could not be allowed 
to resile from it Biraj Mohinee Dasee v. Kedar 
Nath Kurmakar (1), distinguished, Baldeo Singh v. 
Udal Singh \2), referred to, 


S. C.A. against) the order of the Sub- 
ordinate Judge, Hardoi, dated May 2, 1932, 
confirming that of the Munsif, Hardoi, 
South, dated February 15, 1932. 


Messrs. Bhagwati Nath and K.N. Tans 
don, for the Appellant. 


Mr. Manni Lal, for the Respondent, 
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Judgment.—This is a second appeal 
from a decree, dated May 2, 1932, of the 
learned Additional Subordinate Judge of 
thé Hardoi district, 
ed an appeal from a decree, dated Feb- 
ruary 15, 1932, of the learned Munsif of 
Hardoi, South. 

The plaintiff, whois the appellant here, 
brought’a suit for the demolition of 
certain ‘structures made upon a pieceof 
land by thé defendant. Those structures 
were made upon a piece of open land 


lying tothe west of the plaintiff's house and 


according to the plaintiff, they rendered 
very narrow his approach to his house, 
deprived-him of light and air, and also 
by reason of cattle being tied in them 
endangered the health of the inmates of 
the plaintiff's house, According to the 
plaintiff, the land on which: the disputed 
structures stand had “always” been oc- 
cupied by him and his predecessors’ as 
their “sahan pesh darwaza.” The defendant, 
on the other hand, set up a compromise, 
dated April 25, 1931, said to have been 
arrived at between. the parties in the 
course of criminal proceedings under s. 145, 
Criminal Procedure Code. The contents of 
that compromise will be considered later on, 
The learned Munsif found that the plaintiff 
was bound by the terms of the compromise, 
and he further found that the plaintiff had 
failed to prove his possession ‘ofthe land 
on which the disputed structures stand 
as his sahan pesh.darwaza, and had also 
failed to-prove any. rights of easement. He 
accordingly dismissed the ‘plaintiff's suit, 
with costs. 

The plaintiff appealed, and before the 
learned Additional Subordinate Judge he 
took. up a new position, basing his claim 
upon a’ lease alleged to have been obtain- 
ed by him from the zamindar of the land. 
That, at any rate, appears from the judg- 
ment of the learned Additional Subordinate 
Judge, though the latter went on to say 
that one of the points for determination in 
the appeal was whether the plaintiff had 
established his right to the possession of 
the land, by. ejectment of the defendant, 
by virtue of long user.- The two positions 
are obviously not identical. The learned 
Additional Subordinate Judge did not 
consider the position of the plaintiff as a 
lessee, but confined himself to considering 
the question of “the. long and exclusive 
user of the lahd in suit by plaintiff or hig 
predecessor-in-title which could entitle the 
plaintiff to oust the defendant.” Such long 
and exclusive user -the learned Additional 
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Subordinate Judge found not proved. As 
to the alleged compromise, he was of - 
Opinion that it had not been embodied in 

any decree or order of the Court, and was 
therefore not enforceable ag such, but that 
it operated as an admission of the parties, 
and was binding on them as an agreement 
for which consideration passed. Inthe 
end he dismissed the plaintiff's appeal, end 


, the plaintiff thereupon preferred this second 


appeal in this Court. 

Before me reliance was placed on behalf 
of the appellant on the lease said to have 
been obtained by him from the zamindar 
of the land. The lease, hcwever, was never 
produced. It was said to have been 
admitled by the defendant in the course 
of tke compromise which has been refer- 
red to. That compromise, as has been 
mentioned already, was arrived at in the 
course of criminal proceedings under 
e. 145, Criminal Procedure Code, in which 
the present defendant and one other were 
complainants against the present plaintiff 
and two others. I; was agreed in'the 
course of that compromise that the com- 
plainants in those proceedings should pay 
to Jawahir, the present plaintiff, a sum 
of Rs. 50, said to have been spent by 
him in obtaining a lease. The money, it 
appears from a receipt on the iecord, was 
paid to Jawahir on April 25, 1931,—this 
receipt also -sets forth that the money was 
paid in respect of expenses incurred by 
him in obtaining the patta. 

It istrue that the compromise and the 
receipt. both make reference to a lease, 
but the reference is quite vague and in- 
conclusive, and I do not see that it can be 
said to constitute either proof of a lease of 


‘the land on which the disputed structures 


stand having been granted to the plaintiff, 
or an admission by the defendant of the 
existence of any such lease. If he wished 
to rely upon this lease, the plaintiff ought 
clearly to have produced it, so that its 
precise terms could be ascertained. Ashe 
did not produce it, the basis on which his- 
claim is now founded disappears. It re- 
mains, however, briefly to discuss the com- 
promise that has been referred to, 

The value of thesite of the disputed 
structures is, according to the plaint, 
Rs. 70, so thateven if the compromise be 


regarded as an instrument creating any 


right, title or interest in immovable prop- 
erty, it did not, under s.17 (1) (b) of the 


- Indian Registration Act, require registra- 


tion. It was verified before and was ac- 
cepted by the criminal Court, and the. 


1934: 


. final order of that ‘Court was sulehnama 
manzur hat, mulziman bari hon, mugadma 
dakhil daftar howe. As has been shown 
already, the sum of Rs. 50 was made over 
to the present plaintiff, Jawahir. In these 
circumstances, the compromise cannot be 
‘regarded as inadmissible in evidence, and 


the: ruling reported in Biraj Mohinee Dasee ` 


v. Kedar Nath Kurmakar (1) which has 
been quoted cn behalf of the plaintiff- 
appellant, is inapplicable. It was part of 
. the compromise that Jawahir, the present 
plaintiff, should build a new room on the 
site of a chabutra of his house, and he 
has admittedly done so. It was also agreed 
-that Mata Din, the present defendant, and 
his co-complainant should erect'a building 
with a thatched tiled or tin roof, onthe 
land to the west of the plaintiff's house, 
this has been done, and is thestructure 
now in dispute. In these circumstances, 
if isclear that the agreement of April 25, 
1931, has been acted upon and the parties 
have enjoyed benefits under it and in 
these circumstances the plaintiff cannot be 
allowed to resile from the agreement. On 
that point reference was made on behalf.of 
the defendant-respondent to the observations 
made at p. 12* of a ruling reported in 
Baldeo Singh v. Udal Singh (2). 

It was urged on behalf of the plaintiff 
that even if the compromise is maintain- 
ed, the whole of the site occupied by the 
defendant's structures now in dispute was 
not covered by it. This is a new posi- 
tion, and if the plaintiff wished to take 
that line he should have done so'clearly 
ati the outset. There appears to be no 
material on the record from which it can 
“be determined whether the defendant has, 
in fact, occupied more land than was con- 
templated by the compromise. L am not 
disposed to frame any issue on this point, 
and referit for trial to the Court below 
under O. XLI, r. 25, Civil Procedure Code. 
The plaintiff has changed his position 
more than once in the course of the case 
and his present case is based, as has been 
said above, on a lease which he has 
never produced and the contention on his 
behalf as regards the compromise is that 
‘it is inadmissible in evidence. 

The result is that I am in substantial 
agreement with the learned Additional Sub- 
ordinate Judge and I accordingly dismiss 
the appeal, with costs. ` 

N. Appeal dismissed. 

(1) 35 C.10'0; 120 W N $54; 8OLJ 90. 


(2) £8 Ind. Cas,732; 43A 1; 20 PL R(A) 202; 
18A LJ 77. 
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MADRAS HIGH COURT 
Civil Revision Petition No, 1200 
of 19338 
“Novem ber 30, 1933 
PAKENHAM Watsu, J. | 
S. MUTHUKRISHNA AYYAR 
AND ANOTSER——PRTITIONERS 


VETSUS 

V. SANKARASUBRAMANIA AYYAR 

AND ANOTJIHB— RESPONDEN TS j 
Civil Procedure Code (Act V of 1908), 0. VI, 
r. 17—Amendment of plaint—Suit for accounts of 
parinership—Amendment by adding prayer for 
setting aside rélease deed ‘executed by guardian— 

Permissthility. 
Where the plaintiff instituted a suit for ac- 
counts of a partnership, treating a release deed 
as not 
binding on him, but subsequently, as there were 
conflicting decisions as to whether it was necessary 
in a case of this nature to pray for setting 
aside the dead, the plaintiffasked by way of abun- 
dant caution for amendment of the plaint by 
adding. a specific prayer for a declaration that the 

release deed was not binding onhbim: 
Held, that the amendment did not alter the 
nature of the suit and could be allowed. 
Ibramsa Rowther v. Muhammad Esuf Rowther (3), 
Krishnamackariar v, Arunachala Nadar (41; Veera- 


bhadra Thevan v. Sri Vaithianathaswami Kovil 
Degastnam (5), Somasundara Bhattar v. Muthu 
Thevan 6) and Ismail Bibi Ammal v. Moideen 


Abdul Kadir Sahib (7), referred to, l 
Petition under s. 110 of Act V of 1908 
and s. 107 of the Government of India Act 


. praying the High Court to revise the order 


of the Court of the Subordinate Judge, 
Trichinopoly, dated August 2, 1933, and 
made in I. A. No. 808 of 1933, in O. S. No. 
35 of 1933. 

Mr. T. V. Muthukrishna Iyer and K.G., 
Srinivasa Iyer, for the Petitioners. 

Messrs. T. R. Ramachandra Iyer and 
V. Subramania Iyer, for the Respond- 
ents. 

Judgment.—The plaintiff and third de- 
fendant are sonsof one Veerasami who died 
on May 14, 1926. Ths plaintiff's deceased 
father and first defendant were carrying 
on a partnership trade. On May 29, 1926, 
first defendant gota release deed executed 
by third defendant and by the mother of 
plaintiff as the latter’s guardian by which 
plaintiff and third defendant received 
Rs. 9,000 for their share in the partner- 
ship. 

Plaintiff filed this suit for accounts of 
the partnership to be taken. He stated 
that the release deed was not binding on 
him as his mother was neither dejure nor 
de facto his guardian in executing it, and 
moreover thatit was obtained by fraud, 
coercion and undue influence, 

The first defendant contended ‘that 
plaintif was bound bythe release and had 
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to get it set aside before he could sue. 
As the decisions of the High Court appeared 
to be conflicting as to whether sucha deed 
had to be set aside, it having- been held;by 
a single Judge of this Court in Doraiswamy 
Mudaliarv. Thangavelu Mudaliar (1) that 
it was necessary to set aside sucha deed 
by suit, but previously by a Bench of two 
Judges. in Veeraraghavalu v. Sreeramulu 
(2) that if was not necessary, plaintiff 
asked to amend theplaint out of abundant 
caution by addinga specific prayer for 
a declaration that the release deed exe- 
cuted by his mother as his guardian 
is not valid or binding against him. 

This amendment was allowed and the 
present revision petition has been filed 
against the order allowing it. 

It is arguedthat the amendment alters 
the nature of the suit from one for partner- 
ship accounts into one for a declaration 
that the release deed is not binding on 
plaintiff. 

I have been referred by the learned 
. Advocate for the petitioner to three cas 
in support of his contenticn, but I do not 
think they are parallel. The first isa 
decision of my own in Ibramsa Rowther v. 
Muhammad Hsuf Rowther (3). There the 
root of plaintifi’s title was distinctly 
sought to be changed by the amendment. 

The second Krishnamachartar v. 
Arunachala Nadar (4) was a perfectly clear 
case of changing the cause of action and 
in the third Veerabhadra Thevan v. Sri 
Vaithianathaswami Kovil Devastnam (5) 
the amendment deprived the defendant of 
a plea of limitation whichhe would have 
had otherwise. 

On the other side 
' relied on by the lower Court Soamasundara 

Bhattar viMuthu Theran, 80 Ind. Cas. 278 
6) and Ismail Bibi Ammalv. Moideen 
Abdul Kadir Sahib 113 Ind. Cas. 296 (7). The 
latter isa decision bv myself but J think 
it has not much application to the present 
case. The former is a decision by Jack- 
son, J., andis more in point and “to my 
mind an amendment which went further 
than anything inthe present case, and 


was yet allowed. 
(1) 119 Ind Cas 38; A IR 1929 Mad. 668; Ind. 
Rul (1929) Mad. 870. 
(2) 1 2 Ind. Cas $6; AI R 1928 Mad. 616; (1928) 
M W N 389, 
(3) 120 Ind. Cas 887; 30L W 557; Ind, Rul, (1930) 
Mad. &7; A I R 1930 Mad. 3:2, 
(4) 105 Ind. Cas. 563, (1927) M W N 668. 
(5) 99 Ind. Cas. 977; 52 M LJ 389; A IR 1927 
. Mad. 182. 
(6) 80 Ind. Gas. 278; A I A 1925 Mad. 188, 
(7) 113 Ind, Cas, 296; A I R 1929 Mad, 273, 


~ 


are quoted the cases 


GAYA DIN 2. 


- village dressed up in his uniform to 
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The allegationsin the ‘plaint are sub- 
stantially unaltered. The suit remains 
one for acrounis, The plaint discloses 
the release deed in full but states that 
it does not bind the plaintiff. The only 
alteration now asked is an additional relief 
that if the deed requires to be set aside 
before a relief can be granted this should 
be done. 

This is necessitated by a legal doubt, 
though even here the ruling of the Benchis 
in support of the plaintiff's original posi- 
tion that therelease deed does not need to 
be setaside, the opposite view being only 
that of a single Judge. 

I wishto guard myself against saying 
that if the law were perfectly clear that a 
release deed like this had to bé set aside, 
the proposed amendment might not pos- 
sibly be altering the character of the suit. 
As to that I express no opinion. But when 
the amendment is only asked for out of 
abundant caution because of a conflict of 
decisionson the point I consider that it 
should be allowed. It does not. injure the 
defendant and prevents plaintiff being 
formally driven to a fresh suit on the same 
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matter. The petition is dismissed with 
cosis (2 sets). 
he Petition dismissed. 
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Criminal Appeal No. 501 of 1933 
January 24, 1934 
NANAVUTTY, J. 

GAYA DIN AND oTHERS—APPELLANTS 
VETSUS 
EMPEROR— Com PaInan?t—RESPONDENT 

Penal Code (Act XLV of 1260), ss 52, 147— 
‘Due care and attention’ in s. 52, meaning of— 
Persons claiming tohave acted in good faith— 
Exercise of reasonable care, proof of—Sub-Inszector 
going to village dressed up in uniform to arrest ac- 
cused—Inference of good jaith, if arises— Criminal 
trial—Major portion of prosecution evidence false— 
Common object of accused not proved—Offence under 
s. 147, if made out. 

The phrase ‘due care and attention’ in s. 52, 
Penal Code, implies genuine effort to reach the 
truth and rot the ready acceptance of an ill-natured 
belief. When a question arisesas to whether a 
person acted in good faith, then it devolves upon 
him to show not merely that he had a good intention 
but that he exercised such care and skillas the 
duty reasonably cenanded for itsdue discharge. 
Where the question is whether a public servant was 


justified in doing a certain thing, his justification 
must have a better foundaticn than his mere 
private belief, fora man may be very foolish in 


believing himself justified but the law cannot 
acopt co vague and unsafe a criterion. 

The mere fact thata Sub-Inspector went to a 
arrest the 


accused will not justify onein saying that he was 
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acting in good faith, when, asa matter of fact, he 
was acting in entire bad faith and inthe most 
illegal and reprehensible manner. 

Where the major portion of the prosecution evi- 
dence isfound tobe false and tainted with grosa 
exaggerations, itis impossible to build up a case of 
pu offence under s 323, Penal Code, out of the mass 
of hes told by the prosecution witnesses. When 
the common object of the appellants,as alleged by 
the prosecution is found to be not proved, thena 
charge of rioting under s 147 ofthe Penal Code 
can als» not be legally sustained. 

Cr. A. against an order of the Additional 
Sessions Judge, Kheri, dated November 15, 
1933. 

Messrs. H. GŒ. Walford and Munawar 

Abbas, for the Appellants. 

-© Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

Judgment. -This is an appeal against 
the judgment of Syed Khurshed Husain, 
Additional Sessions Judge at Kheri, con- 
vieting the appellants Gaya Din and 23 


others of offences under ss. 147, 332/149, 224 ` 


and 225 of the Indian Penal Code and 
sentencing them each to various terms of 
rigorous imprisonment for esch offence and 
further convicting the appellant Paragi of 
offences under ss. 147, 332 149 and 225 of 
the Indian Penal Code and sentencing him 
under s. 562 of the Code of Criminal Proce- 
dure, to be released on his furnishing a per- 
sonaij Lond for Rs. 1,000, tenable for two years, 
to keep the peace and to be of good beha- 
viour. 

Ihave heard the learned Counsel for the 
appellants as also the learned Assistant 
‘Government Advocate and perused the 
voluminous evidence on the record. 


The case for the prosecution is as follows:— 

On November 2], 1932, a petition was pre- 
sented to the Deputy Commissioner of 
Kheri by Debi and Laltu, barbers of village 
Barwi, praying that the Deputy Commis- 
sioner may be pleased to order any enquiry 
into their character and good behaviour 
and have their fair name vindicated. This 
wes a miscellaneous application which the 
‘Deputy Commissioner received in his exe- 
cutive capacity and on the sime day he 
sent the petition to the Sub-Divisional 
Magistrate of Lakhmipur for disposal. The 
latter officer sent the petition on December 
16, 1932, to the Station Officer of Thana 
Nimgaon for report. Ultimately the peti- 
tion came, on December 29, 1932, to Sub- 
Inspector Thakur Sheo Prasad Singh, the 
second officer of Thana Nimgaon for enquiry 
on December 30, 1932. Sub-Inspector 
Sheo Prasad Singh, instead of going to 
village Barwi where the applicants resided, 
to make his enquiry went to village Tikaula 
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to investigate the matter and he sent 


| Constable Khudayar Beg to fetch the ap- 


plicants Laltu and Debi before him. Laltu 
and Debi came to village Trikaula along 
with Jwala Prasad, Gajadhar Kurmi, Baldeo 
Kurmi and Gaya Din, all residents of 
Village Barwi, at about 4 P. M. on the after- 


“noon of December 30, 1932. Avadh Behari, 


the mukhtar of Jwala Prasad and Zalim 
Singh were also present. The first question 
that Sub-Inspector Sheo Prasad Singh put 
to Laltu was whether the latter had filed 
the petition, (Ex. E) in the Court of the 
Deputy Commissioner of Kheri of his own 
accord or at the instance of one Mata Din. 
Before Laltu could reply Jwala Prasad told 
Laltu not to answer the question and to 
leave the place. Laltu thereupon started to 
go but S. I. Sheo Prasad Singh 
told Constable Khudayar Beg: and Tota 
Chaukidar not tolet Laltu go away before 
he gave his statement. Thereupon without 
any rhyme orreason Jwala Prasad is said 
to have ordered his companions to beat the 
constable and Tota, Chaukidar is said to 
have received two lathi blows. Upon this 
Sub-Inspector Sheo Prasad Singh and his 
men arrested five persons, namely, Jwala 
Prasad, Gajadhar, Debi, Zalim Singh and 
Laltu and Gaya Din two very old 
and decrepit looking men, are said to have 
run away. Sub-Inspector Sheo Prasad Singh 
made a written reportof the alleged occur- 
rence, (Ex. 18), and sent it to Thana 
Nimgaon, and accordingly offences under 
ss. 332/149, 353 and 147 of the Indian Penal 
Code, were registered at the Police Station 
as Crime No. 98 on December 30, 1932. 
Three days later, on the night between 
January 1 and 2, 1933, at 3 a. m. 5. I. Sheo 
Prasad Singh, went with four chaukidars 
and about 30 or 40 villagers to arrest Laltu 
and Gaya Din, who were said to be ab- 
sconding and who were wanted for offences 
under ss. 147, 332/149 and 353 of the 
Indian Penal Code. Laltu was arrested 
at his house without any difficulty and 
placed under the custody of chaukidars 
Hansa and Tota. After Laltu’s arrest the 
S. I. went with his men to the 
house of Mata Din in order to arrest 
Gaya Din. The S. I, called out to Gaya 
Din tocome out and surrender himself. 
Gaya Din is then said to have cried out to 
Ram Lal and Jwala Prasad to come to his 
help. Thereupon those who were on the 
root of Mata Dins house, known as the 
Ganj began to hurl brickbats at the thana- 
day and his men and the S. I. has 
also. deposed. that Jwala Prasad sent a 


872 


shower of arrows at him. The men who 
had been gathered to help the 8. I. 
in effecting the arrest of Laltu and Gaya 
Din then began to disperse. Thereafter 
Baldeo, the brother of Laltu, also called 
upon the men of his village to help him in 
rescuing Laltu from Police custody. Then 
the §. I. thought that it wag high 
time to leave the place and he took Laltu 
away with him. When S. I. had got 
clear of the village he sat down under 
a “ Bargad ” tree and wrote ont his report 
of the occurrence and sent it to Police 
Station, Nimgaon. That report is Ex. 5 in 
the present case. Another case under 
ss. 146, 332/149, 224 and 225 of the Indian 
` Penal Code was registered against Jwala 
Prasad and several others and was investi- 
gated by Mr. Shahabuddin, Station Officer 
of the “Police Station, Nimgaon, and by 
Mr. Mohammad Hafeez, Inspector of Police. 
The accused inthe present sase were pro- 
 secuted on February 17, 1933, in the Court 
of Mr. Laiq Ali, Magistrate of the First 
Class, who, after recording the evidence of 
a few prosecution witnesses. reported to 
the District Magistrate that he might be 
relieved of the necessity of trying this case 
as he had on March 2, 1933, decided the 
riot case out of which the present prosecu- 
tion arose. The case was accordingly sent 
to the Court of another Magistrate who 
also excused himself from the necessity of 
trying this case on the ground that he knew 
too much about the facts of the case, and 
ultimately the case was sent by the District 
Magistrate to the Court of Mr. Muhammad 
Mustafa who, instead of deciding the case 
himselfas Mr. Laiq Ali had done in respect 
of the previous case, committed all the 
accused to the Court of Session to stand 
their trial on charges under ss. 147, 332-149, 
224 and 225 of the Indian Penal Code and 
the Additional Sessions Judge convicted 
them all of the offences with which they 
stood charged and sentenced them to 
various terms of rigorous imprisonment, 
such as could have been legally imposed 
by a Magistrate of the First Class. 

The judgment of the trial Court is so 
prolix and £o ill-digested that it has furnish- 
‘ed no help to me at all in deciding this 
appeal, 

The first point for determination in this 
case is whether the prosecution has proved 
that 8. I. Sheo Prasad Singh was 
acting in “ good faith” and under colour 
of his office when he went at the unearthly 
hour of 3 A.M. to village Barwi on the night 
- between January 1 and 2, 1933, to. arrest 
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the two men Laltu and Gaya Din who 
were said to be wanted on charges of riot 
and of causing hurt toa public servant in 
the discharge of his duty. Section 52 of 
the Indian Penal Code defines the phrase 
“ good faith:” | | 
“Nothing is said to bedoneor believed in ‘good 


faith’ which is done or believed without due care and 
attention,” i 


The phrase “due care and attention” 
implies genuine effort to reach the truth 
and not tbe readv acceptance of an 
ill-natured belief. When a question arises 
as to whether a person acted in good 
faith, then it devolves upon him to show 
“not merely that he had a good intention 
but that he exercised such care and skill 
as the duty reasonably demanded for its 
due discharge, Where the question is whe- 
ther a public servant was justified in 
doing a certain thing, his justification 
-must have a better foundation than his 
mere private belief, for a man may be 
very foolish in believing himself justified 
but the law could not adopt so vague 
and unsafe a crilerion. The learned 
Assistant Government Advocate has conced- 
ed that it may perhaps be held that 
the S. I.. acted very foolishly and 
tactlessly in going at the unearthly hour 
of 3 a.m. to arrest two old and decrepit 
men like Laltu and Gaya Din who were 
charged with offences of rioting and of 
causing hurt, but he has strongly argued 
on behalf of the Crown that the 5, 
I. was acting in good faith inas- 
much asthe persons Laltu and Gaya Din, 
whom he sought to arrest, were charged 
with having committed cognisable offences 
and that this fact legally justified, Sub- 
Inspector Sheo Prasad Singh in going to 
village Barwj, even at the dead of night 
to arrest the two men who were charged 
with cognisable offences. l 

I regret I cannot for a moment accept 
this contention urged on behalf of the 

- Crown by the learned Assistant Govern- 
ment Adovcate. If the report (Ex. 18), 
upon which ihe prosecution was started 
in respect of the alleged riot on the 
afternoon of December 30, 1932, had not 
been, made by 8. J. Sheo Prasad Singh 
-himself and if that officer had not been 
- present at the time of the commission of 
the alleged offences of riot and of causing 
hurt to a public servant in the execution 
of his duty, then I might have perhaps 
accepted the contention of the learned 
Assistant Government Advocate that S.I. 


_Sheo Prasad. Singh being ignorant of the 


[AN 
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true fact acted in good - faith, though 


' foolishly, when he went at 34. m. to arrest 


_ Laltu and Gaya Din. 


. (x. 18) which 


In view of the 
events which have actually taken place; 
and in view of the fact that S. I. Sheo 
Prasad Singh himself wrote the report 
initiated the prosecution 
of the accused for offences under ss. 147, 
332-149, of the Indian Penal Code, I 
cannot bring mvself to believe that that 


- Police Officer acted in good faith when he 


7 


went to maké the arrest of Laltu and 
Gaya Din. It must be remembered that 
S5. I. Sheo Prasad Singh was present when 
these alleged offences are said to have 


- taken place on the afternoon of December 


30, 1932 and that he himself wrote the 
first information report from his own 
personal knowledge. That being the case, 
it was essential for the Crown to prove 
the actual commission of the offences of 
riot and of causing hurt to a public servant, 
to wit, the chawkidar Tota, on the afternoon 
of December 30, 1932, in order to Iay 
the foundation for the successful prosecu- 
tion of the accused in the present trial. 
There is no “prima facie’ proof even on 
the record of the case as framed by the 
learned Additional Sessions Judge to show 


- that these offences were committed. Tota, 


- Is on the face of it, 


Le 


chaukidar, who is said to have been injured 
in the discharge of his duty by Laltu 
and Gaya Din has not even been examin- 
ed in the case. The story of the riot as 
deposed to by S. I. Sheo Prasad Singh 
highly improbable 
and unbelievable. In the first place it is 
not easy to understand why S. I. Sheo 
Prasad Singh, instead of making enquiries 


_ about Laltu’s character and conduct from 


the people of his own village, thought it 
proper tosendfor Laltu at village Tikaula. 
In the second place after Laltu had 
declined to answer the question which the 
S. I. had put to him, there was 
nothing more for that officer to do but 
to make his report to the Sub-Divisional 
Officer in the manner which he thought 
best, and to state therein that the applicant 
declined to furnish him with any informa- 
tion. Laltu had a legal right to decline 
to answer any question put to him by 
S. I. Sheo Prasad Singh and that officer 
acted illegally when he told constable 
Khudayar Beg and Tota chaukidar to see 
that Laltu did not leave the place without 
making a statement. In the third place, 
the question put by the S. I. to 
Laltu goes clearly to show that he, the 
I. was on the side. ofthe Lalas 
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of Lallanpur and ‘against Jwala Prasad 
and Mata Din. It was also a ques- 
tion which was entirely irrelevant to the 


- subject-matter of the enguiry which the 


Police were called upon to make by the 
Sub-Divisional Magistrate of Lakhimpur, 
The latter officer wanted to know whether 
the namesof Laltu and Debi, barbers, had 
been placed on the register of Police 
surveillance, and if so on what grounds 
these men were held to be bad characters. 
The quarrel, if any, between the Lalas 
of Lallanpur and Mata Din and Jwala 
Prasad had nothing whatsoever to do with 
the questions of the good or bad character 
the applicants Laltu and Debi. In 
the fourth place, the alleged reason or 
motive for the commission of the said 
riot on the afternoon of December 30, 1932, 
is, on the face of it, absurd and unbeliey- 
able. And finally, there is the judgment 
of the Magistrate, Mr. Laiq Ali, acquitting 
all seven accused tried in.that case of 
the alleged offences’ of rioting and of 


- voluntarily causing hurt to the chaukiday 


Tota in the discharge of his duty.’ This 
judgment of the Magistrate is relevant for 
the purpose of showing that the trial of 


. the accused in the case in which they 


stood charged with having committed the 
offences of rioting and of voluntarily 
causing hurt to a public servant in the 


_ discharge of his duty resulted in a com- 


“judgment of acquittal ought 


plete vindication of their innocence, This 
to have 
deterred the committing Magistrate from 
sending up the present case to the Court 
of Session for trial, and it ought to have 
given much food for anxious thought 
to the learned Additional Sessions Judge. 
The learned trial Judge has com pletely 
failed to envisage the facts of this case 
in their true perspective. There is no 
question here of the Magistrate's judg- 


. ment of acquittal acting as a bar to the 


trial of the accused in the present case 


“under the provisions of s.403 of the Code 


of Criminal Procedure. It was perfectly 
open to the prosecution, notwithstanding 
the judgment of the acquittal of Mr. Laiq 
Ali in respect of the offence said to have 
been committed on December 30, 1932, 
to prove that those very same accused 
who were acquitted along with other 
persons committed fresh offences of riot 
and of voluntarily causing hurt to a public 
servant in the discharge of his duty on 
the night between January 1 and 2, 
1933, but—and here comes the main and 
cardinal difficulty for the prosecution 
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—it must not be forgotten that 
S. I. Sheo Prasad Singh was purporting 
to arrest Laltu and Gaya Din onthe night 
between January 1 and 2, 1933, in connec- 
tion with the alleged commission of 
offenceson the afternoon of December 30, 
1932. It is not enough for the Crown to 
urgethat as a report of a cognisable offence 
had been made at Thana Nimgaon by 
S. 1. Sheo Prasad Singh that, therefore, 
that officer was acting ‘in good faith and 
under colour of his office when he went to 


village Barwi to arrest Laltu and 
Gaya Din. The allegations of the 
commission of offences made in 
that report, (Ex. 18) have been 


found bya Magistrate of the First Class 
after due enquiry to be incorrect, and 
therefore, the mere making of that report 
by the Sub-Inspector will not by itself prove 
the good faith of that officer or justify his 
conduct onthe night between January 
l and 2, 1938. 

To prove the incidents that took place in 
village, Tikaula the prosecution has examin- 
ed inthe present case three witnesses, 
namely P. W. No.8, S. I. Sheo Prasad 
Singh, P. W. No. 9, Khudayar Beg and 
P. W. No.3, chaukidar Chhanga Pasi. 
There is evidenceon the record, which I 
believe to be true, which goes to show that 
Gaya Din was released by S. I. Sheo Prasad 


Singh himselfin order to go and fetch 
Mata Din and that Laltu was also 
released by the Sub-Inspector on 


December 31, 1932, to go and _ fetch 
Mata Din. Mata Din, however, instead 
of going to see S. I. Sheo Prasad Singh at 
Thana Nimgaon, proceeded at once to 
Lakhimpur and there, through his lawyer 
Pandit Ram Das Chaturvedi, he filed an 
. application for bail (Ex. B}, on December 
81, 1932. In this application he asked for 
_ bail on behalf of Laltu and five others. No 
bail application was putin on behalf of 
Gaya Din, because Gaya Din had been re- 
leased by the Sub-Inspector himself forthe 
purpose of fetching Mata Din before the 
bail application was putin. It was when 
Mata Din did not turn up at Thana Nim- 
gaon that Laltu also was sent by the Sub- 
Inspector to go and fetch Mata Din. 
Laluu on reaching Barwi came to know 
that Mata Din and Gaya Din had both 
gone to headquarters and so he did nothing 
in the matter. When S.I. Sheo Prasad 
Singh found thatthe hasty action of Mata 
Din had precipitated matters and forced 
his hands, he felt compelled then to send 
_toLakhimpur jail the five persons who 
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were with him at the Thana as accused per- 
sons charged under ss. 147 and 332-149 of 
the IJudian Penal Code. These persons had 
remained in Police custody for more than 
48 hours. This was in defiance of the ex- 
press provisions of s.5!1 of the Code of 
Criminal Procedure. The reason for this 
illegal act was, I take it, that S. I. Sheo 
Prasad Singh did not really want to prose- 
cute these persons for offences under ss. 147 
and 332-149 of the Indian Penal Code, in 
the first instance, but when he found that an 
application for bail had been presented in 
the Court ofthe Sub-Divisional Magistrate 
by Mata Din on behalf ofthese accused per- 
sons and the matter brought to the know- 
ledgeof the Magistrate, he had no alterna- 
tive but to proceed with the case initiat- 
ed by him by his report (Ex.18) to the 
bitter end. Prosecution Witness No, 3, 
Chhanga chaukidar has admitted in his 
cross-examination that he was present when 
the occurrence at Tikaula took piace and 
that 6or 7 persons were arrested by S. I. 
Sheo Prasad Singh at Tikaula, and that 
Laltu was one ofthem. If Laltu was ar- 
rested on the evening of December 30, 1932, 
by S.I. Sheo Prasad Singh, then no ex- 
planation is forthcoming on behalf of the 
prosecution as to how he came to be releas- 
ed by the Sub-Inspector and there is fur- 
ther no explanation forthcoming as io why 
S. I. Sheo Prasad Singh, after relessing 
Laltu of his own accord, thought fit to go 
to his house at deat of night to re-arrest 
him. Theentire proceedings of the Sub- 
Inspector are thus proved to be illegal and 
high-handed and most reprehensible. 


The learned Assistant Government 
Advocate on behalf of the Crown has ar- 
gued that the appellants had no right of 
private defence against the acts of Sub- 
Inspector Sheo Prasad Singh, even though 
those acts might not be strictly justifiable 
by law. Section 99 of the Indian Penal 
Code, runs as follows:— 

“There is no right of private defenceagainst an 
act which doesnot reasonably csuse the apprehen- 
sion of death orof grievous hurt, if done, or 
attempted tobe done, by a public servant acting 
in good faith under colour of his office, though 
that act may not be strictly justifiable by law." 

In the present case J have shown above 
at great length that the conduct of the 
public servant concerned. namely, the Sub- 
Inspector, was not such that the Court can 
safely say that he was acting in good faith 
and under colour of his office. The mere 
fact that S. I. Sheo Prasad Singh went to 
village Barwi dressed up in his uniform to 
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arrest Laltu and Gaya Din, will not justify 
one in saying that he was actingin good 
faith, when as a matter of fact, he was 
acting in entire bad faith and in the most 
illegal and reprehensible manner. 

The learned Counsel forthe Crown finally 
urged that even if the charge under s. 332- 
149 of the Indian Penal Code could not be 
legally sustained upon the evidence on the 
record, the accused might at least be 
' convicted of the vffenes of causing simple 
hurt andofriot. The oral evidence on 
this point is, in my opinion, very shaky. 
The medical evidence does not corrobo- 
rate the charge that the accused hurled 
arrows at the Sub-Inspector and his party. 
In fact the story of the appellants having 
sent a shower of arrows at the Police party 
has been tacitly abandoned by the learned 
Government Pleader of Kheri in the trial 
Court. Themedicalevidence in my opin- 
ion goes lo show that in all probability 
the men who accompanied the Sub-Inspec- 
toron the night ofthe occurrence got hurt 
when in their flight on a dark night they 
stumbled and fell to 
So hurt their shinbones and their foreheads. 
In any case, where the major portion of 
the prosecution evidence is found to be 
false and tainted with gross exaggerations, 
it is impossible for me to build upa Case 
of an offence under s. 323, Indian Penal 
Code, out of the mass of lies told by the 
prosecution witnesses. When the common 
object of the appellants, as alleged _ by 
the prosecution is found to be not proved, 
then the charge of rioting under s. 147 
of the Indian Penal Code, as framed by 
the committing Magistrate can also not be 
legally sustained. 

The offences under ss. 224 and 225 of the 
Indian Penal Code, are alsoin my opinion 
not proved upon the evidence on the re- 
cord. Gaya Din was released by the Sub- 
Inspector himself and there was no ques- 
tion of his offering any resistance or illegal 
- obstruction tothe lawful apprehension of 
himself, norcan the persons who sided 
with him be legally liable for punishment 
under s. 220, Indian Penal Code. In my 
opinion the case forthe prosecution breaks 
down completely andthe appellants are 
entitled to an acquittal. 
| _ For the reasons given above, I allow 

this appeal, set aside the convictions and 
Sentences passed upon the appellants and 
acquit them of the offences charged. 
The appellants with the excep- 
tion of Paragi are on bail granted by this 
Court, Their bail bonds are cancelled. 
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The appellant Paragi has been released 
by the trial Court on his furnishing a 
personal bond of Rs. 1,000 under s. 542 of 
the Code of Criminal Procedure. That 
security bond executed by Paragi is also 
hereby cancelled. 


N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 349 
l of 1933 
December 4, 1933 
i KENDALL, J. 
Raja GAJENDRA SHAH—DEFENDANT — 
APPLIOANT 
VETSUS 
Kuar SUNDAR SINGH AND ANOTHER— 


PLAINTIFFS—UPPoSITs PARTY 

Jurisdiction— Plaintiff at F asked to go to K to 
treat defendant- Agreement for fee made at K— 
Suit for balunce due out of fee and expenses— 
Cause-of action, if arises atK—Civil Procedure 
Code „Act V of 19.18), s. 2l— Absence of failure of 
justice— Objection to place of suing, if can be 
dllowed by- revistonal Court, 

- “The plaintiff, who was a Vaid practising at F 
received a letter from the defendant residing at K 
asking him to hurry to K and treat him. The 
not made be- 
tween the parties until the plaintiff arrived at K 
and an arrangement was made between them that 
the fees and the cost ofthe medicines should algo 
be paid at K and part ofthe amount was paid to 
“the plaintiff at K The plaintiff filed a suit at F 
on the allegation that he had not been paid the full 
expenses : | 

Held, that the letterin consequence of which 
plaintiff went to K only amounted toa proposal and 
did not in itself form any part of the cause of 
action of the suit, and that the cause of action for 
-the suit was that the plaintif made an agreement 
at K to treat the defendant at certain fixed fee and to 
“receive other payments, and the Court atK alone 
had jurisdiction to entertain the suit: 

Held, also that as there was no failure of justice 
within the meaning ofs. 2], Oivil Procedure Code, 
‘because of the trial at F, the Court in revision 
would not allow the objection to the place of 
suing. , 

C. R. App. against an order of the District 
Judge, Farrakhabad, dated March 2, 1933. 

Mr. Shiva Prasad Sinha, for the Appli- 


cant. 
Dr. N. C. Vaish and Mr. S. B. Johari, 
for the Opposite Party. 


Judgment —This is an application for 
the revision of an order of the District 
Judge of Farrukhabad reversing the deci- 


-sion of the Munsif who had held that the 


plaintiff's suit could lie in ihe District of 
Farrukhabad. The Munsif held that no 
part of the cause of action arose within the 
District of Farrukhabad, but the learned 
District Judge’ has disagreed with him. 
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The plaintiff is a vaid practising in 
Farrukhabad and he received a letter in 
January, 1928, from Raja Gajendra Singh 
of Kothar in the District of Shahjahanpur, 
asking him to hurry to Kothar to treat the 
Raja for diabetes. The plaintiff went to 
Kothar and treated the Raja there and also 
supplied medicinesto him and his suit was 
based on ihe allegation that he had not 
been paid the full expenses. I am not, 
however, concerned with the merits of the 
case. I am only concerned with the ques- 
tion of whether any part of the plaintiff's 
cause of action asose within the District of 
Farrukhabad. It appears both from the 
plaint and from the statement of the plaint- 
iff which was recorded by the Munsif that 
the actual agreement as to terms was not 
made between the plaintiff and the Raja 
until the plaintiff had arrived at Kothar 
and it further appears that an arrangement 
was made between them that the fees 
and the cost of the medicines should also 
be paid at Kothar and that Rs. 600, was 
actually paid by the Raja to the plaintiff 
at Kothar. Allthis goss to show that the 
whole of the contract between the parties 
was made at Kothar including an arrange- 
ment that money was to be paid there. In 
over-ruling the decision of the Munsif the 
learned Judge has said that the mere fact 
that it was agreed that the fee etc.. was 
to be paid at Kothar does not show that it 
was payable only at Kothar. No doubt 
this isso. The fee and the cost of medici- 
nes might have been paid anywhere, but 
that would not in itself give any Court 
jurisdiction to try a suit for the recovery 
of part of the fee that was claimed any- 
where except in Kothar. The Judge has 
also relied on the fact that in the letter 
written by the Raja tothe plaintiff, a pro- 
posal was made by the Raja to the plaintiff 
to go to Kothar and the plaintiff went in 
consequence of this letter. This letter, how- 
ever, only amounted to a proposal that the 
plaintiff should go to Kothar. It did not 
in itself form anv part of the cause of 
action of the present suit. If the plaintiff 
had gone to Kothar and had not treated 
the Raja, either in conseajuence of a failure 
to come to terms as to the fee or for any 
other reason, he might have had a cause 
of action against the Raja for the expense 
of going to Kothar, but it would not have 
been the same cause of action as that in 
the.present suit and it is difficult to see 
how it can be held to be any part of that 
cause of action. The cause of action was 
that the plaintiff made an agreement at 
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Kothar to treat the Raja at certain fixed 
fee and to receive other payments and the 
whole of this was arranged at Kothar. The 
letter received at Farrakhabad did not 
carry with ita proposal to pay any parti- 
cular fee and indeed, if all the terms of 
ihe contract had contained in this letter, 
it would have been unnecessary to make 
another agreement after the plaintiff's 
arrival at Kothar. : 
In my opinion the decision of the Munsif 
on the question of jurisdiction is undoubt- 


-edly right and that of the lower Appellate 


Court is wrong. Unders. 21 of the Civil 
Procedure Code, however, an objection as 
to the place of suing shall not be allowed 
by a revisional Court unless there has 
been a “consequent failure of justice,” and 
it has not been shown to me that there is 
anything in this case to suggest that there 
has been a consequent failure of justice, 
that is to say, a failure arising from 
the fact that the suit was filed and 
tried in Farrukhabad District and not in 
Shahjahanpur. It must be presumed 
that the pleadings would have been the 
same and the evidence the same if the pro- 
ceedings had been held in Shahjahanpur 
and there is. therefore, no reason to suppose ` 
that the decision of the Court would have 
been different. I cannot, therefore, hold 
that there has been a consequent failure 
of justice within the meaning of s. 21 and 
itis unnecessary for me, therefore, to set 
aside the order of the lower Appellate Court 
on the ground that it was passed without 
jurisdiction. As, however, I have agreed 
with the applicant on the merits of the ques- 
tion-argued before me J pass no order as 
to'costs of this application, which is dis- 
missed for the reasons given. 
N. Application dismissede 





RANGOON HIGH COURT 


Criminal Revision Application No. 455-B 


of 1933 
December 19, 1933 
DUNKLEY, J. : 

NGA TUN HLAING — APPLICANT _:. 
versus al 
EMPEROR—Oprrosıta PARTY o 
Criminal Procedure Code (Act V of 1898), ss. 1545, 
155, 439— Statement in First Information Report and, 
to a headmun—Whether substantive evidence: 
Question that there was no legally admissible eviz. 
dence against accused—Whether one of 

Interference in revision. 
Statements made by a comlainant in the First 
Information Report and to the headman are not -sub-' 
stantive evidence at all. They can only beused in 


lawa 


1934- 


evidence for the purposé of {corroborating or con- 


sradicting what the complainant has {stated on oath: 


in evidence before the Court. Empercr v. Nga Hlaing 
(1), referred to, 

Ordinarily the High Court will be reluctant to 
interfere in revision on a question of fact But the 
question whether there was legally admissible 
evidence against the accused is rather a question of 
law than one of fact, and interference is justifiable 
on such a point, 


Cr. R. App. against an order of the Special 
Power Sub-Divisional Magistrate, Ye-U, 
dated September 9, 1933. 

Mr, P. B. Sen, for the Applicant. 

Order.— Ordinarily I should be reluctant 
to interfere in revision on a question of fact, 
but in the present case it appears to me 
that the question in this case is rather a 
question of lawthan a question of fact, 
viz., that there was no legally admissible 
evidence against the applicant. As the 
learned Sessions Judge has said in his 
short judgment summarily dismissing the 
applicant's: appeal, the only evidence 
against the applicant was that of the in- 
jured man, Po Yin. He has referred also 
to the First Information Report and tothe 
denunciation of the applicant which was 
m ade by Po Yin to the headman. 

The facts that a First Information Report 
was madeand that the complainant made 
a report to the headman are, of course, 
facts which are admissible in evidence; but 
that does not guarantee the correctness of 
the statements which the injured man 
made on either of those occasions. His 
statements made in the First Information 
Report and to the headman are not sub- 
stantive evidence at all. They. can only 
be used inevidence for the purpose of 
corroborating or contradicting what the 
complainant has stated on oath in evidence 
before the Court : see the case of Emperor 
v. Nga Hlaing (1). In the present case the 
complainant’s evidence was not of such 
a character that either his First Information 
Report or his statement to the headman 
could corroborate it. His deposition before 
the trying Magistrate was to the following 
effect : 

“While I was passing urine on the lane, I was cut 
with dak on myarm. I thought the one who cut me 
with dah was Mg Tun Hlaing, the accused.” 

This statement is contrary to his 
Statement to the headman; yet nothing 
elicited from him subsequently by the 
prosecution in cross-examining 
apparently the prosecution was allowed 
by the Magistrate to do) can take away 
the effect of his first statement. The 
only result of his evidence is that he him- 

‘(L) 112 Ind. Cas, 466; AIR 1928 Rang. 295; 29 
r: L J104; 6 R48 ` 
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self was uncertain as to the identity of his: 
assailant. There was no other substantive 
evidence whatever against the applicant, 
and consequently the result of the trial 
was that there was no evidence against the 
applicant on which he could be convicted. 
The conviction and sentence are set aside 
and the applicant is acguilted. ; 
Applicant acquitted. 





; = OUDH CHIEF COURT 
Execution of Decree Appeal No. 50 of1932 
January 16, 1934 
SRIVASTAVA AND SMITA, JJ, 

SHEO KUMAR-—JUuDGMENT-DHETOR 
APPELLANT 
Versus 
THAKUR PRASAD AND oragres— 
DEOCREE-HOLDERS — RESPONDENTS 

Pre-emptton— Suit for pre-emption referred to 
arbitration—Award—Direction to pay money to 
vendee— Pre emptor depositing money in Court— 
Notice to vendee issued by Court—Tender, if valid— 
Civil Procedure Code (Act V of 1903), 0. XXI, 7.2, 
af applies. 

Where on a pre-emption suit being referred to arbi- 
tration, under the award that was passed, the pre- 
emptor was to pay the vendee an amount Within 
a certain period but there was no specific direction 
as tothe mannerin which the money wasto be 
paid and pending proceedings tohave the award 
set aside, the pre-emptor deposited the amount in 
Court and the Court issued notice to the vendee : 

Held, that it constituted a valid tender of the 
money and that O. XXT, r. 2, Civil Procedure Code, 
did not apply asthe deposit was made before a 
decree was passed in terms of the award, 

Ex. D. A against the order of the Sub- 
Judge, Hardoi, dated August 8, 1939, 

Messrs. Ali Zaheer, Radha Krishna and 
Har Gobind Dayal, for the Appellant. 

Messrs. M. Wasim, H. Husain and advadh 
Bihari Varma, for the Respondents. 


Judgment.—The facts of the case which 
has given rise to this appeal are briefly 
as follows :— 

On April 19, 1927, three persons, Sheoram, 
Musammat Ram Kuar and Musammat Par- 
bati, executed a sale deed in respect of 
certain landed property in favour of 
Sheo Kumar and Jagannath Singh. Three 
suits for pre-emption were filed in respect 
of this sale transaction. The snits were 
tried by the learned Additional Subordi- 
nate Judge of Hardoi who, on January 19 
1929, decreed the suit instituted by the 
respondents in part and dismissed the 
other two suits. None of t*e parties seems 
to have been satisfied with the decision of 
the Additional Subordinate Judge, so 
the three sets of pre-emptors and the ven- ` 
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dees entered into an agreement to refer 
their differences to arbitration by two 
practising laws ers of the Hardoi Bar. These 
gentlemen gave their award on June 20, 
1929, asa result of which the claim of 
the respondents was decreed for pre-emp- 
tion inrespect of the entire property which 
formed the subject of sale on payment of 
Rs. 3,718 to the vendees within six months. 
On the day following the award, the res- 
pondents made an application in the Court 
of the Subordinate Judge of Hardoi to 
have the award made a Rule of Court. The 
application was contested by only one of 
the vendees, Sheo Kumar. Final orders 
in the case weie passed on December 14, 
1929, when the Court passed a decree in 
' terms of the award. In the meantime, on 
December 5, 1929, the respondents made an 
application tothe Additional Subordinate 
Judge of Hardoi for permission to deposit 
Rs. 3,718 in Court for payment to the ven- 
dees, Sheo Kumar and Jagannath Singh. 
The Additional Subordinate Judge allowed 
the respondents to deposit the money in 
` Court and ordered notice of the deposit to 
be sent to the vendees. The money was ac- 
cordingly deposited in Court and the 
notices issued in respect of it were served 
on the vendees. The notice issued to Sheo 
Kumar, who isa minor, was served on his 
father Darshan Lal, who acted as guardian 
of his minor son in the arbitration pro- 
ceedings, on December 19,1929. On Janu- 
ary 6, 1930, which was the date tixed for 
the partiesto appear, none of the vendees 
put in appearance. The money has since 


then been lying in the Court of tke 
Additional Subordinate Judge and is 
still there. It may ke mentioned that 


an appeal was filed by Sheo Kumar against 
the decree passed by the Subordinate Judge 
of Hardoi in terms of the award, but it 
was unsuccessful. The respondents, on May 
ə, 1932, made an application to the Subordi- 
nate Judge of Hardoi for delivery of pos- 
session of the property decreed in their 
favour. This application was objected to 
by Sheo Kumar on the ground that no pay- 
ment of the pre-emption money had been 
made and therefore, the application for 
delivery of possession was not main- 
tainable. The learned Subordinate Judge 
of Hardoi by his order dated August 8, 1932, 
dismissed the objection of Sheo Kumar, 
and directed the decree-holdersto be put 
in possession. 

The main contention urged on behalf of 
Sheo Kumar, appellant, is that no payment 
having been made to him as required by the 
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award and by the decree passed in pur- 
suance of it, the decree has become infruc- 
tuous and cannot be executed. As we have 
observed above, the money is still in de- 
posit in the Court of the Additional Subordi- 
nate Judge and therefore, it is clear that 
payment has not yet been received by the 
vendees. The only question is whether 
there has been a proper and valid tender 
made to the vendees. The award did not 
specify any particular place at which pay- 
ment was tobe made, nor give any speci- 
fic directions as regards the manner 1n 
which the money wasto be paid to the 
vendees. All that the award provided was 
that a sum of Rs. 3,718 was to be paid 
by party No. 1 te party No.2 within six 
months of the date of the award. This 
amount was deposited in the Court of the 
Additional Subordinate Judge on Decem- 
ber 5, 1929, that is, well within six months 
of the making of the award. Notices of 
the deposit were served on boththe ven- 
dees on December 19, 1929, which was 
also within six months of the award. It is 
true that the Court ofthe Additional Sub- 
ordinate Judge had nothing todo with 
the reference to arbitration, which was 
made out of Court or with the decree 
passed onthe basis of the award, which 
was passed by the Subordinate Judge. It 
may be conceded that the action of the 
respondents in depositing the money in the 
Court of the Additional Subordinate Judge 
of Hardoi was irregular. The fact, however, 
remains that the respondents stated allthe 
facts correctly to the Additional Subordi- 
nate Judge in their application dated De- 
cember 5, 1929 and the Additional Sub- 
ordinate Judge allowed the respondents to 
deposit the moneyin Court, and under- 
took toissue notices in respect of the de- 
posit, to the vendees. We are clearly of 
opinion that the respondents should not be 
prejudiced by the conduct ofthe Additional 
Subordinate Judge in allowing the de- 
posit tobe made in his Court. The effect 
of the proceedings which took place in the 
Court of the Additional Subordinate Judge 
in the circumstances of the present case, 
was, in our opinion, to constitutethe Addi- 
tional Subordinate Judge as an agent for 
the respondents. The notice served on the 
guardian of the appellant, Sheo Kumar, 
was under the circumstances a sufficient 
tender of the amount payable tothe ven- 
dees on behalf of the respondents. 

It has also been argued that the alleged 
payment not having been certified to the Court, 
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vision of 0. XXI, r. 2 of the Code of Civil 
Procedure. The argument has no sub- 
stance. The depositin the Court of the 
Additional Subcrdinate Judge was made 
before a decree was passed in tems 
of the award. So the deposit cannot be 
regarded as a payment under the decree 
of the Subordinate Judge of Hardoi. The 
deposit at the time when it was made was only 
in compliance with the arbitrator's award, 
and O. XXI, 1.2 has, therefore, no appli- 
cation. 

We are, therefore, of opinion that the 
decision of the lower Court, holding that 
the tender of the money made by the decree- 
holders was quite good, is, in the circum- 
stances ofthe case, correct. The result 
therefore, is thatthe appeal fails and is 
dismissed with costs, 


N. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1409 of 1930 
November 8, 1933 

YOUNG, J. ` 
PREM BALLABH PANT—Derenpant 
— APPELLANT 
versus 
Musammat SHRI KRISHNA SUNDARI 
AND ANOTRE&—PLAINTIFF AND 
— DEFENDANT— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O.XXITI, 
r, 1—Compromtse—Application to withdraw—Order 
that application would be considered—Subsequent 
withdrawal of, suits—Presumption as to granting of 
permission asked for, 

Where a compromise has been filed in Court and 
there is an order on the record of the. Court saying 
that the compromiee and the application to withdraw 
would be considered on a certain date, and each 
party withdraws his suit, it must be presumed 
that the application was dealt with and that the 


permission asked for was granted. Khudi Rai v. 
Lalo kai (lj, relied on. 


S. ©. A. from the decision of the 
District Judge, Kumaun Nainital, dated 
August 13, 1930. 

Mr. B. L. Dave, for the Appellant. 

Mr. Krishna Murari Lal, for the Respon- 
dents. 

Judgment.—This is a second appeal 
from the decision of the learned District 
Judge of Kumaun. The suit was for a 
declaration that the plaintiff, who is a 
Hindu widow, was entitled to 51 nalis of 
land out of 153 nalis. 

The widow-plaintiff is the widow of one 
of the three brothers. In 1925 one of the 
surviving brothers applied for partition in 
the Revenue Court. The plaintiff-widow 
gbjected and filed a regular suit for a 
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declaration of her rights. Prem Ballabh, 
one of the brothers, contested the suit which 
ended inacompromise. That compromise 
recorded inter alia that if Prem Ballabh 
or Daya Ram, defendants, filed a partition 
suit against Shri Krishna the plaintiff- 
widow should have a right to file a regular 
suit, It farther provided that the two bro- 
thers were to give 25 naliseach of land to 
the widow for her maintenance. The com- 
promise ended: 

“The plaintiff's claim may therefore be allowed to 
be withdrawn with permission to file it again.” 

Another suit was brought by Prem Bal- 
labh the next year against the widow and 
his other brother. The suit was in con- 
nection with the 25 nalis of land which 
Prem Ballabh should have given to the 
plaintiff widow. That suit too ended in a 
compromise under which the widow agreed 
to take Rs. 9 per month instead of the land. 
Prem Ballabh however brought another 
suit for partition whereupon the widow filed 
the present suit for declaration of her rights 
in accordance with the terms of the original 
compromise. The contesting defendant in 
the lower appellate Court contended that 
as there was no order produced granting 


` permission to the plaintiff to withdraw her 


suit in accordance with the original compro- 
mise O. XXIII, r.1 sub-s. (3) applied and 
she could not therefore file the present suit. 
The lower Court decided, however, that it 
was unnecessary to show any order in ex- 
press terms to withdraw the suit. The 
compromise was filed in Court and as a 
result ofthe filing of the compromise in 
Court both the parties withdrew their action. 
The lower Court therefore held that the 
permission of the Court to withdraw the suit 
must be implied. The contesting defend- 
ant has appealed from this decision. 

J agree with the decision of the lower 
Court. Itis agreed the compromise was 
filed in the Court and there is an order on 
the record of the Court saying that this 
compromise and the application to withdraw 
would be considered on a certain date. It 
must be presumed that the application was 
dealt with and as each party withdrew their 
suits itmust be presumed that the permis- 
sion asked for was granted. I am con- 
firmedinthis view by a Patna decision 
reported as Khudi Rai v. Lalo Rai (1), 
and I therefore dismiss this appeal with 
costs. ‘Leave to appeal under the Letters 
Patent is refused, 


No. Order accordingly. 
(1) 93 Ind, Oas, 1001; AIR 1926 Pat, 259; 5 Pat, 
23, - 7 
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OUDH CHIEF COURT 
Civil Appeal No. 7 of 1932 
January 9, 1934 
SRIVASTAVA ANDNANAVUTTY, Jd. 
Khawaja Saiyid KAZIM HUSAIN AND 
ANOTHER — PLALNTIFTS — APPELLANTS 
VETSUS 
DEBI DAYAL AND oTHers— Durencants— 
RESPONDENTS 

Transfer of Property Act UV of 1832), s. 76— 
Mortgagee failing in statutory obligation to keep 
full accounts of collections - Deliberate suppression 
of realizations—Presumption of realization of full 
rents i 

Although it cannot be laid down as a hard and 
fast rule that whenever a mortgagee has failed in 
the. obligation imposed on him by s 74, cl (g9) of 
the Transfer of Property Act, he must necessarily be 
made liable onthe basis of the gross rental, yet the 
principle cannot be accepted thatthe mortgagors are 
to be allowed only the amount proved by them to 
have been realized by the mortgagees in excess of 
the amounts entered in their accounts. 

Where the morigagees have failed in their statu- 
ory obligation to maintain full and accurate 
accounts of the collections made by them, itis not 
improper to proseed cn the hypothesis that all the 
tenants had paid their rents, the principle under- 
lying therule being that the mortgagee in posses- 
sion being the party who knows 
about collections, itis justifiable to make a pre- 
sumption agsinst him, if he has failed to carry ont 
the statutory obligation imposed on him. Lakshmi 
Narain v. Mohammadi Begam (|) and Said Ahmad 
v. Raja Barkhandi Mahesh Pratap Narain Singh 
2), apphed. 

Where the mortgagees have deliberately suppressed 
realizations made by them, it is not possible to say 
that the suppression is limited to the amounts 

roved by thereceipts produced by the mortgagors. 

such cases, the mortgagees should be presumed 
to have realised the full rents, 


GC. A, against an order of the Addi- 
tional Subordinate Judge, Hardoi, dated 
September 30, 1931. 


Meesrs. M. Wasim and Khaliguezaman, 
for the Appellants. 

Messrs. K. N. Tandon, Avadh Behari 
Lal Tandon and A. P. Sen, for the Res- 
pondents. 


Judgment.—This is a plaintiff's appeal 
arising out ofa suit for redemption ofa 
mortgage. 

On June 19, 1900, the plaintiffs executed 
a mortgage with possession in respect of 
G3 plols of land aggregating 165 bighas, 5 
biswas and 1 biswansi in area in favour of 
the defendants in lieu of Rs. 10,000. The 
term fixed in the mortgage was ten years 
and it provided that the mortgagees were to 
realize the profits ofthe mortgaged prop- 
erty and to appropriate out of it Rs. 750 per 
annum inrespect of interest at the rate of 10 
annas per cent. per mensem and to pay the 
surplus, if any, tothe mortgagors who also 


KAZİM QUSAIN v. DEBI DAYAL 


the true facts. 


145 I O- 
made themselves liable to pay the Govern-. 
ment revenue. It further provided that in 
case the profits fell short of the above-men- ' 
tioned amount of interest in any year, the 
mortgagors would make good the deficiency 
by cash payment. 

The plaintiffs came to Court on the al-~- 
legation that the accounts had been settled 
between the parties up to 1320 Fasli and 
that at the end of that year no amount ` 
except the original mortgage money was 
due from one party fo the other. It was 
further alleged that after 1320 Fasli en- 
hancements had been made in the rents of 
tenants and the defendants had been realiz- 
ing the enhanced rent as well as cesses. Ib 
was claimed that the amount so realized 
and appropriated by the defendants exce- 
eded the money due under the mortgage and 
that the plaintiffs -were therefore entitled 
toa decree for the surplus profits received 
by them. 

The defendants denied having realized 
the enhanced rent or cesses. They further 
contended that ths enhancements were il- 
legal and they could not in any case be 
made liable fo account for them. They 


also pleaded that the plaintiffs had failed to 


pay the revenue which they had undertaken 
to pay under the terms of the deed and 
claimed a sum of Rs. 15,171 as due to them 
from the plaintiffs. 7 

The learned Subordinate Judge framed 
five issues and found as follows: — 

l. The defendants did not realize any - 
cesses but-had been realizing enhanced. 
rent from 1320 Fasli, >- _ 

2, The defendants are liable to. account 
for realization of the enhanced rent. 

3, The revenue for 1329 Fasli to 1338 
Fasli had been paid by the defendants and. 
not by the plaintiffs. 

4. The payment of revenue for 18327- 
Fasli by the plaintiffs had not been satis-. 
factorily proved. 

5. The accounts kept by the mortgagees 
were incomplete and unreliable. The de- 
fendants were therefore liable not only for 
the amount shown to have been realized by 
them in their accounts but also for the 
amounts for which receipts had been filed 
by the plaintiffs and which amounts had 
not been entered in the accounts. As the 
mortgagees failed in their duty to main- 
tain {full and accurate accounts of the col- 
lections, they were held not entitled to any 
collection charges. 

As a result of the above findings the 
plaintiff's claim was decreed for redemption 
of the propérty in suit on payment of the 
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amount that may be found due to the de- 
fendants on accounts being taken by a 
Commissioner appointed by the Court in 
accordance with the findings noted above. 
The defendants were also given a decree 
for their costs against the plaintiffs. 

The learned Counsel for the plaintiffs- 
appellants has confined his arguments in 
this appeal to one point. He has contend- 
ed that the accounts produced by the de- 
fendants having been demonstrated to be 
false, they should have been made liable 
on the basis of gross rental. Section 76, 
cl. (g} of the Transfer of Property Act, 
imposes on the mortgagee in possession the 
obligation to keep clear, full and accurate 
accounts of all sums received and spent by 
him as a mortgagee. The plaintiffs produc- 
.ed a large number of receipts issued by 
the defendants to the tenants. The lower 
Court has found, and this finding has not 
been disputed before us, that the amounts 
- realized by the defendants under a number 
of these receipts have not been éntered in 
the accounts filed by them. It is also not 
disputed that in the case of many of the 
other receipts, the amounts thereof have 
been entered in the accounts on dates 
different from those entered in the réceipts. 
The defendants have failed to offer any 
satisfactory explanation for the omissions 
and discrepancies just mentioned. We 
have. therefore no hesitation in agreeing 
with the lower Court that the accounts pro- 
duced by the defendants are incomplete 
and unreliable. It follows that they have 
failed in their statutory obligation to main- 
tain full and accurate accounts ‚of ths 
collections made by them. In Lakshmi 
Narain v. Mohammadi Begam (1) and Said 
Ahmad v. Raja Barkhandi Mahesh Pratab 
Narain Singh (2) it has been held by this 
Oourt that in such cases it is not improper 
to proceed on the hypothesis that all the 
tenants had paid their rents, The princi- 
ple underlying the rule laid down in the 
above cases is that the mortgagee in posses- 
sion being the party who knows the true 
facts about collections,it is justifiable to 
make a presumption against him, if he has 
failed to carry out the statutory obligation 
imposed on him. The fearned Subordinate 
‘Judge seems to have overlooked this princi- 
ple. It has been pointed out by the learned 
‘Counsel for the appellants that the last 
paragraph of s. 76 of the Transfer of 

(1) 137 ind, Oas 102; 90 W N 60: AIR 1932 


Oudh 123; Ind. Rul. (1932) Oudh 205; 7 Luck. 
494. 
(2) 139 Ind. Oas. 64; 90 W.-N 253; 


2) 1; ATR 1932 
‘Oudh 255; Ind.Rul, (1932) Oadb 339, oe 
148—111 & 113 
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Property Act lays down that if the mort- 
gagee fails to perform any of the duties 
imposed upon him by the section he may, 
when accounts are taken, be debited with 
the loss, if any, occasioned by such failure. 
We agree that it cannot be laid down asa 
hard and fast rule that whenever a mort- 
gagee has failed inthe obligation imposed 
on him by s.76, cl. (g) of the Transfer of 
Property Act, he must necessarily be made 
liable on the basis of the gross rental. It is 
conceivable that there may be cases in 
which the raising of a presumption that all 
the tenants have paid their rents may not 
be justified. The presumption should not 
be carried beyond reasonable limits. At 
the same time we cannot accept the 
principle adopted by the lower Court that 
the mortgagors aré to be allowed only the 
amount proved by them to have been realized 
by the mortgagees in excess of the amounts 
entered in their accounts. Itis perfectly 
clear inthe present case that the defend- 
ants have deliberately suppressed realiza- 
tions made by them, Itisnot possible to 
say thatthe suppression is limited tothe 
amounts proved by the receipts which the 
plaintiffs have been able to produce. We 
think, therefore, that this is a fit casein 
which the defendants should be presumed 
to have realized the full rents as was done 
in ihe cases referred to above, 


Emphasis has been laid on behalf of 
the defendants on the fact that two of the 
plaintiffs’ witnesses admitted that there were 
some small arrears of rent due from them 
which the mortgagees had been unable to 
realize, The amount ofthese arreais isa 
trifling one. By the very nature of things 
it is not possible to say how muchof the 
rents could have actually been realized. If 
the mortgagees suffer any-hardship by 
reason of the presumption which we have 
raised against them, they have only them- 


«selves to thank for it- However, weare of 


opinion that when we make the defendants 
liabie for the entire rental, they should be 
allowed the costs of collection. We theréfore, 
‘allow the defendants their collection charges 
at the rate of 10 per cent. ofthe rental. 


The result therefore is that we allow the 
appeal in part and modify the decree of the 
lower Courtinso far thatthe defendants 
will be made liable for the total rental for 
‘the years 1321 Fasit to 1338 Fasli and will 
-be allowed collection charges’ at the rate of 
10 per cent. In all other respects the decree 
of the lower Court will stand. oo 

In the circumstances we direct that: tae 


g8? 


parties shall bear their respective costs in 
this Court. 
T Appeal allowed in part. 





ALLAHABAD HIGH COURT 
Civil Revision Case No. 121 of 1933 
connected with Civil Revision No. 124 of 
1933 
November 17, 1933 
MKUERJI AND RACHHPAL SINGH, Jd. 
TULA RAM alias TULSI DAS— 
PLAINTIFF ~ APPLICANT 
VETSUS 
TIKAM SINGH AND sNoTHER—DEFENDANTS 
AND OTHERS—PLAINTIFFs— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 92, 
0. XXII, r, 1—Suit for removal of defendant and 
framing of scheme for trust— Defendant contending 
trust tobe private—Cause of action, if survives to 
sons of defendant on his death—Scheme, when can be 
framed— Prayer for framing scheme mentioned last 
— Whether makes any difference. 

Where in asuit under s. 92, Civil Procedure 
Code, the question is whether the property in suit 
is a public trust or a private trust, and the de- 
fendant contends that itis a private trust, so far as 
this question is concerned his sons are his legal 
representatives and ithe cause of action survives 
against them on his death. It is opentothem to 
say that the suit should fail on the ground that the 
trust was nota public trust. 

In a suit for removal of the defendant from trustee- 
ship and framing a scheme, ascheme can only be 
framed if it is held that the trust is public. Where 
in their plaint after reciting the circumstances 
which would give them a right to ask the Court to 
form a scheme for the management nf the trust the 
plaintiffs make this prayer, the fact that the prayer is 

. mentioned in the last sub-clause of the last para of the 
plaint does not make any difference whatsoever. 
Arumuguha Thambiran v. Namasivaya Pandara 
Sannadi (1), referred to. < 
'.O. R.A. against the decree. of the Sub- 
ordinate Judge, Muttra, dated January 31, 
1933, 

Mr. Ram Nama Prasad, for the Appli- 
cant. 

Dr. N. P. Asthanai and Mr. B. N. Sahai, 
for the Opposite Parties, ` 
_ dudgment.—These are two applications 
in revision against two orders passed by the 
learned Subordinate Judge of Mut- 
tra. 

One of the plaintiffs, the applicant and 
Nathi Lal instituted a suit in the Court of 
the Subordinate Judge under the provi- 
sions of s. 92 of the Civil Procepure Code 
against Sunder Lal. Jt appears that one 
Bahadur Singh, father of Sunder Lal, by 
means of a registered. deed dated Novem- 
ber 16, 1924, created a trust. Under that 
deed, according tothe case set up by the 

plaintiff, six trustees were appointed, one 
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of them being Sunder Lal, the son of 
Bahadur Singh. The other trustees died 
one after the other and Sunder Lal continu- 
ed to be the manager of the trust prop- 
erly. The plaintiffs in their plaint 
stated that Sunder Lal had been misman- 
aging the trust properties. It was also 
stated that under the terms of the trust 
deed Sunder Lal had been directed that 
he should execute a rent deed in respect of 
a particular house and nohra which he 
and hissons occupied and that the rent 
should go towards the income of the trust 
property. The plaintiffs alleged that the 
defendant never executed any rent deed 
in respect of this house. There were 
several other allegations in the plaint in 
respect of the charges of mismanagement 
and of not keeping accounts. The plaint- 
iffs prayed that new trustees should be 
appointed, that account should be taken 
from the defendant and that a proper 
scheme should be framed for the manage- 
ment ofthe trust. The case of the plaint- 
iffs was that it was a public trust. Sunder 
Lal fileda written statement contesting 
the claim. He set up a case that the 
trust was. private and not public and 
therefore, no suit could be maintained 
avainst him. He denied the allegation 
that he had to execute a rent deed in 
respect of the house. Issues were framed 
in the Court below. One of the issues-was, 
“whether the trust in dispute was a public 
trust ora privateone?” During the pendency 
of the case Sunder Laldied. Thereupon 
the plaintiffs made an application asking 
that thenames of the two sons of Sunder Lal 
should be brought on record. This prayer 
was contested by the sons of Sunder Lal 
who contended that they shovld not be 
made parties. Upon that the plaintiffs 
made an application that one Tikam Singh 
who is a nephew of Sunder Lal and an- 
other person, Phundan Lal, should be 
brought on record as Sundar Lal’s legal 
representatives. Phundan Lal disclaimed 
all interest in the property, while Tikam 
Singh asserted tbat he was holding it in 
his own right and not as representative 
of Sunder Lal. The learned Subordinate 
Judge held that the action against Sunder 
Lal was merely personal and the right to 
sue did not survive against his heirs. He 
did not agree to Tikam Singh’s name 
being brought on record. The result was 
that he held that the suit had abated be- 
cause of the death of Sunder Lal. 

The plaintiff No. 1 has preferred these 
two revision applications, One is about the 
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order passed by the Court below declaring 
the suit to have abated and the other is 
about the order dated November 21, 1992, 
under which the Court directed that the 
plaintiffs should bring on record any 
person other than the sons of Sunder Lal, 
if they wished to do so, whom they consider- 
ed to be the legal representatives of the 
deceased. 

We haveheard learned Counsel for the 
parties and are of opinion that the view 
taken by the Court below that the action 
against Sunder Lal was a personal action 
and the right to sue did not survive on his 
death against his heirs, is not correct. One 
of the important questions for determin- 
ationin the suit as between the plaintiffs 
and Sunder Lal was as to whether the prop- 
erty in dispute was a public trust ora 
private trust. Sunder Lal contended that 
it wasa private trust and sofar as that 
question is concerned his sons are at 
liberty, if they choose, to say that the 
plaintiffs’ suit should fail on the ground 
that-the trust was not a public trust. So 
far as this part of the cause of action is 
concerned, it cannot be said that the sons 
of Sunder Lal are not legal representatives 
or that the cause of action did notsurvive 
against them on his death, 

Another question for determination in 
the case was, as regards the plea of the 
plaintiffs that under the trust deed Sunder 
Lal was to execute a rent deed and was 
to pay the rent of that house to the trustees. 
In respect ofthis portion of the claim, the 
same argument applied andit cannot be 
said that ‘the cause of action did not 
survive. ~ 

Then the most important point involved 
in the case was the prayer of the plaint- 
iffs for the formation of a scheme for the 
management of the trust. A scheme could 
only be formed, if it -was held that the 
trust was public. The learned Subordinate 
Judge inhis order refers to a ruling re- 
ported as Arumugha Thambiran v. Nama- 
sivaya Pandara Sannadhi (1) which sup- 
ports the contention of the plaintiffs. It 
was decided in that case that in a suit under 
s. 92,-Civil Procedure Code for removal of 
the. defendant and.forforming a scheme, 
the death of the. defendant, pending the 
suit, does not -eause the whole sunit to 
abate. This is against the view tuken by 
the’ learned Subordinate Judge in his 
judgment. He stated that this view was 

(1) 91Ind, Oas. 109; A 1R1925 Mad. 162; 22 LW 
1 49ML J 324; (1925) M .W N 6569;48 M 
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in favour of the plaintiffs but ‘somehow 
or other he came to the conclusion that - 
the facts of this case were somewhat dif- 
ferent and,’ therefore, he was not inclined 
to follow it. The absence of the Advocate 
General from the suit does not make any 
difference to the case. The learned’ Counsel - 
for the respondent has contended that the 
case which the plaintiffs had instituted was 
really one for the removal of the trustee 
(Sunder Lal) and that the prayer about the 
formation of a scheme was put in the 
plaint as a mere matter of form. We find 
ourselves unable to agree with this con- 
tention. The plaintiffs in their plaint after 
reciting the circumstances which would- 
give them- a right to ask the Oourt-to 
form a scheme for the management of 
the trust make this prayer and-the fact 
that the prayer is mentioned in the last. 
sub-clause of the last para.of the plaint- 
does not make any difference whatsoever. 
In our opinion the right to sue survived - 
against the heirs and the plaintiffs’ prayer, 
asking that the sons of Sunder Lal, defend- 
ant, should be: brought on the record as 
legalrepresentatives was justified and should 
have been granted. Of course, ib may be 
that the sons may come forward and dis~ 
claim-all interest in the trust property; 
but unless they are-made parties, the: 
plaintiffs cannot bein a position to know: 
what attitude these sons of Sunder Lal will. 
adopt. ` a i 
For these reasons we allow these. revi- 
sions so far that we set aside -the order 
passed by. the. Court below, declaring thé 
suit to have abated and direct. -that ‘the. 
names of the two sons.of Sunder Lal be 
brought on record as his legal representa- 
tives and then the case should be decided 
according to merits. So far as Tikam 
Singh * and Phundan Lal are concerned, we 
are of opinion that the plaintiffs’ applica- 
tion-should be and is dismissed. The 
plaintiff -applicant: will get his cost from 
the opposite ‘party (sons of Sunder Lal). 
Tikam Singh will get his cost from the 
plaintiff. Phundan.. Lal, being warepres- 
ented, is not entitled to any cost. a 
Syste 7 Revision allowed, - 


eu i i ae, í p ee 


BET” 
NAGPUR JUBICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No.396 of 1932 
March 8, 1933 
SuBHEvAR, A. J. O. 
EMPEROR — Prosscotor 
VETSUS 
KALLA AND orsirs—AccusED—APPLICANTS 

Criminal Procedure Code (Act V of 18! 8}, s. 245 
(2)— Enhancement of sentence by High Court— Con- 
ditions—Criminal trial, 

The High Court will not enhance the sentence in 
any and every case in which an accused person may 
have been punished tco leniently, but only where 
tke punishment appears to be so grossly ` and en- 
tirely inadequate as to involve failure of justice. 
Emnress v. Phagya (1), followed, 


Or. R. App. from an order of the District 
Magistrate, Chhindwara, 

Mr. M. Kk. Pathak, forthe Applicant. 

Order.—In Criminal Case No. 54 of 1932, 
Mr. Mitchell, Sub-Divisional Magistrate, 
Amarwara, convicted, on their-ownadmis- 
sions, Sitaram Gond and his two sons, Kalla 
and Pachkauri, of an offence under s. 332, 
Indian Penal Code for having assaulted 
twoconstables who had gone to fetch Kalla 
in connexion with en investigation in the 
case of a house-breaking and “in view of 
their low status, ignorance and poverty” 
sentenced them “only to a collective fine 
of Ks. 40." The learned Magistrate further 
observed: 


“I consider that this lenience is further justified, 
because they attempted no evasion and merely ad- 
mitted that they acted as tbey did in sudden anger, 
a typical piece of Gond conduct ” 


The learned District Magistrate, Chhind- 
wara, having disagreed with the reasons 
given by the trying Magistrate for dealing 
with the accused leniently has reported 
this case under s. 438, Criminal Procedure 


Code, with a recommendation that the 
sentences were improper and that the 
accused should have been awarded 


sentences of rigorous imprisonment. Mr. 
Pathak, who appeared for the non-applicants, 
showing-cause drew my attenticn to 
Empress v. Phagya (1), which was followed 
by me in Empress v. Dukhala (2),-and con- 
tended that the discretion exercised by 
the trying Magistrate in the award of the 
seniences in the presentcase should not 
be interfered with in revision ag they -are 
not so inadequate as tohave occasioned a 
failure of justice. In my opinion this 
contention is well founded. In Emperor v. 
Dukhala (2), I have observed that it is 
evidently erroneous to assume that a sen- 


tence cannever be adequate unlessit is 
(1) 1882,9 OP LR4 Cr, 
(2) 141 Ind. Cas. 461; 15 NL J 86; 
(1933) Nag, 5; 34 Cr, LJ 271, 
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of imprisonment, In the present case on 
the finding ofthe trying Magistrate that 
theaccused acted in sudden anger and 
were poor, the sentence of; fine imposéd 
upon them was, In my opinion, not im proper 
or jnadequate. I respectfully agree with 
ihe observations of Stevens, J. ©., in 
limpress v. Phagya (1), that l 

“It should be understood that this Court will not 
enhance the sentence in any and every casein which 
an accused person may have been punished too 
leniently but only where the punishment appears 


to be so grossly and entirely inadequate as to in- 
volve faiure of justice,” 


The present case does not appear to me 
to call for any interference and I reject 
the reference. Let the record be returned. 

N. Reference rejected. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1788 0f 1930 
November 29, 1933 
NYAMATULLAR, d. 

Musammat PARBATI DEVI~—Derenpant— 
APPELLANT 
VErEUs 
BANWARI LAL AND orsERs— 

PLAINTIFIS—RESPONDENTS 

Co sharers—Suits for profits—Profits collected in 
one year—Surit after is expiry—Maintainadility of 
suit—Payment of revenue by original proprietor 
—Right of co-sharer to profits, 

As amatter of practice, suits are instituted and 
decreed in respect ofcollections made inacertain 
year for that year andthe years preceding ‘There 
is nothing in law to prevent a co-sharer from 
claiming his share of the profits for a certain year 
collected in that year and after its expiry. 

A co-sharer is entitled toa share of profits left 
after payment of Government revenvze and other 
charges even ifrevenue had been paid by the 
original proprietors, 

S.C. A. from a decision of the Second 
Additional District Judge, Meerut, dated 
April 29, 1930. 

Mr. Panna Lal, for the Appellant. 

Mr. S. N. Gupta, for the Respondents, 

Judgment.—This is an appeal by the 
defendant and arises out of a suit for pio- 
fits, instituted on July 29, 1927, that is nearly 
a month after the last day ofthe agricul- 
tural year, 1333 Fasli. The claim was 
for profits for the years 1331-1333 Faslis. 
The plaintiffs respondents “also instituted a 
separate suit forthe year 1334 Fasli. The 
defendant had collected Rs. 800 five days 
before the institution of the present sulit 
(for 1331-1335). It is not disputed that 
this sum represented part of the rental 
payable for the year 1333 Fasli. The actual 


collection was; however, made after the 


expiry of the year 1333. The plaintiffs 
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could have included this sum in their 
Claim for 1334 Fasli, for which a separate 
suit was instituted by him. Both the suits 
were decreed for certain amounts. 

One of the questions argued in appeal 
before me relates to the plaintiffs’ right 
to a decree for profits in respect of the 
aforesaid sum of Rs. 800. The learned 
Advocate for the defendant-appellant has 
contended that no decree should have been 
-passed in this suit in respect of the plaintiffs’ 
share of Rs. 800, which should be consider- 
edas a realization made in 1334 Fasli. 
The decree in the suit for profits for 1334 
Fasli, became final; and if the appellant's 
contention prevails, it will not be possible 
for the plaintiff to obtain her share of the 
sum of Rs. 800 in the other suit. Apart 
from this, in my opinion, there is no fatal 
defect in the frame of the suit for 
1331-33 Faslis, so far as the plaintiffs’ claim 
to ashare of Rs. 800 is concerned. Asa 
matter of practice, suits are instituted and 
decreed in respect of collections made in 
a certain year for that year and the: years 
preceding. There is, however, “nothing in 
law to prevent a co-sharer from claiming his 
share of the profits for a certain year collected 
in that year and after its expiry, No authori» 
ty has been referred to in support of the 
contention that the plaintiffs’ share of 
Rs. €00 could not have been decreed in 
the suit for 1331-33 Faslis. The contention 
has no force, and I overrule it. 

Another argument, pressed in appeal, is 
that revenue paid for 1331 Fasli and 
Kharif of 1332 Fasli, has not heen deduct- 
ed in ascertaining the net divisible profits, 
It is admitted that this is so. The reason 
why no allowance was made for revenue 
for those years is said to be that the defend- 
ant-appellant did not pay any revenue for 
those years. As a matter of fact 
the defendant has recently purchased the 
village from its former proprietors, who must 
have paid revenue for those years before 
the sale. That payment must have been 
taken into account in settlement of the 
price paid by her. In any case, the plaint- 
iff is entitled to a share of profits left after 
payment of Government revenue and other 
charges. itisnot suggested that Govern- 
ment remitted the revenue for the years 
1331 and Kharif 1332 Fasli. It is in the 
highest degree improbable that the Govern- 
ment left the revenue uncollected. It is 
safe to accept the defendant's allegation 
that her vendors had paid the revenue. 
This being so, the plaintifs cannot have 
the accounts made up on the supposition 
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that no revenue for 1831 and Kharif 1832. 
Fasli was at all paid. The decree passed 
by the Courts below should now be modifi- 
ed in that respect. The revenue for each 
year is Rs. 162-11-8. Therefore the revenue 
for 1331 and Kharif of 1332 Fasli 15 
Rs. 244-1-6. The share payable by the 
plaintiff comes to Rs. 136-6-10, 

The result is that the decree appealed 
from is modified, The amount decreed 
shall be reduced by Rs. 136-6-10. Parties 
shall receive and pay costs in proportion 
to success and failure. 

N. Decree modified. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 295 of 1933 
l and 
Criminal Revision No. 246 of 19383 
May 26, 1933 
KENDALL AND IQBAL AHMAD, Jd. 
HIKMAT ALI AND ANOȚHER— 
APPLICANTS 
VETSUS 
EMPEROR— Opprosits PARTY 
Criminal Procedure Code (Act V of 1598), ss. 537, 
342—Failure to record statement of accused under 
g. 342—Failure of justice—Defect, if cured bys. 


537, . » 
To cure an irregularity in procedure it is neces- 


sary for the Court tobe satisfied that the irregulari- 
ty has not occasioned afailure of justice. 

Where theaccused himself has made no statement 
and his Pleader has disclaimed all knowledge of the 
facts of the case, it is impossible to hold that there 
has been no failure ofjustice. In such a case the 
defect of failureto record the statement of the 
accused is not cured bys. 537, Oriminal Procedure 
Code. 

Or. R. from the decree of the _Session® 
Judge, Cawnpore, dated April 1, 1958. 

Mr. M., A. Aziz, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


Judgment—This case has been heard 
in connection with Criminal Revision 
No. 246 of 1933, but as the points for con- 
sideration in the two cases are quite distinct, 
we have preferred to deal with them in 
separate judgments. The two applicants 
were accused of an offence under s. 323, 
Penal Code, in what is said to be a counter 
case to the one dealt with in Criminal 
Revision No. 246 of 1933. The Magistrate 
found the applicants guilty and sentenced 
them to small fines, and further demanded 
security under s. 106, Criminal Procedure 
Code. The learned Sessions Judge has 
referred the matter to us with a recom- 
mendation that the conviction and sentence 
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passed on the applicants and the order 
passed under s. 106, Criminal Procedure 
Code, he set aside. The reasons given are 
that the proceedings were irregular or 
illegal because the statement of the ap- 
plicant, Aslah-ud-din, was never recorded 
by the trying Magistrate, and further that 
“the Magistrate tdid not ‘stay proceedings 
when an application was made under 
s. 528, cl. (8), Criminal Procedure Code, for 
an adjournment in order to allow an ap- 
plication for transfer to be made to the 
High Court. The Judge has remarked that 
in both cases the provisions ofthe Criminal 
Procedure Code, are mandatory and 
that the Magistrate was bound to obey 

them. 
. Ag regards the first point we presume that 
the learned Judge intended to refer to 
s. 342 and not s. 364, Criminal Procedure 
Code, which relates only to the method of 
recording the statement of an accused per- 
son. Under s. 342, Criminal Procedure 
Code, the Court musi question the accused 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence. 
In the present case the accused, Aslah-ud- 
din, was. said to be ill on March 20, 
and was allowed to appear on that date 
by pleader under s. 205, Criminal Procedure 
Code. When the pleader was asked to 
make a statement on behalf of Aslah-ud- 
din, however, he replied that he knew 
nothing about the facts of the case. There 
was a subsequent adjournment, but it does 
not appear thatthe accused intended his 
pleader to appear for him throughout 
or to forgo the right of having his statement 
recorded. Ii has been suggested that the 
failure to record the statement of the 
accused was only an irregularity which can 
be cured under s. 537, Criminal Procedure 
Code. Tocure anirregularity in procedure, 
however, it is necesssary for the Court to 
be satisfied that the irregularity has not 
occasioned a failure of justice and we agree 
with the learned Sessions Judge that where 
the accused himself made no statement and 
his pleader disclaimed all knowledge of the 
facts of the case it is impossible to hold 
that there has not been a failure of justice. 
For this reason we find it necessaryto accept 
the reference and we need not therefore 
consider the second part of the reference 
which relates to the failure of the Court 
to adjourn proceedings, 

We therefore accept the reference and 
set aside the order of conviction and the 
sentence passed against the applicants 
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together with the [order under s. 106, Cri- 
minal Procedure Code. As the present 
case is apparently across case to the one 
in Criminal Revision No. 246 of 1933, in 
which the present opposite parties have 
been convicted and sentenced, we think 
that it is necessary, although the matter 
is not one of great importance, to send back 
the case for retrial and we therefore 
direct that the record be sent to the 
Magistrate concerned through the Dis- 
trict Magistrate in order that the trial 
may be completed in accordance which 
law. 


N. Reference accepted. - 


a 


RANGOON HIGH COURT 
Special Bench. 
Civil Reference No. 20 of 1933 
January 3, 1934 
Pacs, C.J. Das AND San, JJ. 
FINANCIAL COMMISSIONER, 
BURMA— l 
` VETSUS | 
INDO-BURMA WATCH Co., RANGOON 
Stamp Act ‘II of 1899), ss, 2 (23), 3—Cash memo— 
Warranty at foot with initials -Nature of the docu- 
ment—Whether it constitutes a receipt —Liability to 
stamp duty. 
The terms ofa document were as follows; “ No, 
3178, cash memo......... ce. Rangoon, June 6, 


1933. 
One Sil. E and (J 834, Water proof pad Rs, 34 
No. 324161. Total Rs. 31, 


Watch Warranty 
The above article is guaranteed to keep good time 
fora period of two years unless overwound, broken 
or given to other repairers, 
i Sign.) R, R. D.” 
Held, that the initals at the foot of the document 
related solely to the alleged warranty, that the 
document qua receipt had not been executed, and was 
not liable to stamp duty. Chet Po, In re (ìl), referred 


to. 

Held, also, that assuming that the document had 
been duly executed within s. 3, Stamp Act, it was not 
a receipt within s. 2 (z3)ofthe Act; nor was if an 
instrument ofacquittanceand by delivering such a 
document to a customer the seller did not intend to 
provide him with evidence that he had paid for the 
goods to which if referred, Attorney General v, 
Carlton Bank (8), Queen-EEmpress v. Juggernath (9) 
and Civil Reference No, 5 of 1¥06 (l0), referred to. 


Mr. A. Eggar, for the Financial Commis- 
sioner. 


Page, C. J.—The following question 
has been propounded by the Financial 
Commissioner, Burma, under s. 97, Stamp 
Act (IL of 1899) : 

“Tg the document attached to this reference ‘a 
receipt within the meaning ofs.2 (23), Stamp Act, 
1899, and therefore, asthe amount stated in it 
exceeds Rs, 20, chargeable with duty ofthe amount 
indicated in Art. 53 in Sch.1 tothe Act as mended” 
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The terms of the décument are: No. 3478, 
cash memo, the Indo-Burma Watch Co,. 
leading house for quality: time keepers 
and fountain pens, West End, Omega, 
Cyma, Tissot, Zenith Bahadur, Everhard, 
Alutex, Seth Thomas, Seikosha, Big Ben, 
Jaz, Tumtum, Parker, Swan, Waterman, 
Rajah, Blackbird, Krementz, etc. etc . 497, 
Dalhousie Street, Rangoon, June 8, 1933. 

One Sil. E and ©. 834, Water proof 
pad, Rs. 34 No. 324161. Total Rs. 34. 

Watch Warranty 

The above article is guaranteed to keep 
good timefor a period of two years un- 
less overwound, broken or given to other 
repairers. 

(Sigra) R. R.D. 

The material sections of the Stamp Act 
are: 

Section 2 (23): “receipt? includes any 
note, memorandum or writing, .(a) where- 
by any money or any bill of exchange, 
cheque or promissory note isacknowledg- 
ed to have been received or (b) whereby 
any other moveable property is acknow- 
ledged to have been received in satis- 
faction of a debt or(c) whereby any debt or 
demand, or any part of adebt or demand, 
is acknowledged to have been satisfied or 
discharged, or (d) which signifies or imports 
any such acknowledgment, and whether 
the same is or is not signed with the 
name of any person; s. 3: subject tothe 
provisions of this Act and the exemptions 
contained in Sch. I, the following ins- 
truments shall be chargeable with 
duty of the amount indicated in that 
Schedule as the proper duty therefor 
respectively, that is to say, (a) every 
instrument mentioned in that Schedule 
which, not having been previously executed 
by any person, is executed in British India 


on or after July 1, 1899; s. 2 (12) 
“executed” and “execution” used with 
reference to instruments, mean “signed” 


and ‘“‘signature’; Art. 53. Receipt (as 
defined by s. 2 (23) for any money or 
other property the amount or value of 
which exceeds twenty rupees: India. One 
anna. 

Now the document- under consideration 
is not liable to stamp duty unless it is 
brought within the charging. s. 3 and, 
as we are of opinion that the initials 
at the foot ofthe document relate solely 
to the alleged. warranty, the document 
qua receipt has not been executed and is 
not liable to duty: In re Chet Po (1). 


ag 22 Ind, Cas. 75; TL B R77; 7 Bur. LT 
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Weare further of opinion, assuming 
for the purpose in hand that the document 
had been. duly executed within s. 3, 
(see s. 2 (12), of the Indian Stamp Act; 
s. 3 (52)of Act X of 1897; Queen Empress 
v. Janki Prasad (2), Bhagwat Koeri vV. 
Baldeo Rai (3), Abdul Gafur v. Queen 
Empress (4), Inre Chet Po (1), Hindmarsh 
v. Charlton (5), In the goodsof Christain (6), 
In the goods of Blewitt (7), that this docu- 
ea is nota receipt within s. 2 (23) of the 

ct. ; 


Thereisno doubt that the document 
records the fact that on the specified date 
a cash transaction had been carried out at 


the price stated therein. But that in 
itself does not render the document 
liable to stamp duty. ' The question 
1s: 


“Doesit purport to contain an acknowledgment, 
or does it signify or import an acknowledgment that 
money has been received or thatadebt or demand 
has been satisfied or discharged?” 

In our opinion it does not. In the docu- 
ment itself it is stated to be a cash 
memorandum, not a cash receipt; 
it is not addressed to any particular 
person, and the name of the customer 
to whom it isgiven is not mentioned in the 
document; in such circumstances how can 
it seriously be contended that itis an 
instrument of acquittance or that by 
delivering sucha documenttoa customer 
the seller intended to provide him 
with evidencethat he had paid for the 
goods to which it refers?: Attorney General 
y. Carlton Bank (8) Queen Empress v, Jug- 
gernath (9) Civil Reference No. 5 of 1904 
(10). In my opinion the document under 
consideration wasissued solely for book 
keeping purposes,and did not: and was 
not intended to operate as a receipt. [agree 
with the view expressed by the Collector 
of Rangoon that the reason why a copy 
of sucha cash memorandum is handed to 


the customer is— 
“that it is intended that the purchaser shall 
satisfy himself by reference to the memorandum that 


‘the price he has paid forthe article has been cre- 


dited in full tothe shop. If only one copy of the 
voucher were madeout and no copy were given to 


(2) 8 A293; A W N 1886, 106. 

(3129 A145; 3A LJ 857; A W N 1906, 309. 

(4) 23 0 896. l 

(5) (1831) RHL O 160; 7 Jur. (N. 8.) 611; 4 LT 
(N s) 125; 9 W R521; 125R R86. i 

(8,2 Rob, Ece. Rep. 110. l 

(7) (18£0)5P D 116; 49 L JP 31; 44 J P 768; 28 
WR 520; 42L T 329. p tee 

(8) (1829) 2 Q B 158; 68 L J QB 788; 81-L T 115; 
47 W R650; €3 J P 629; 15 T L R 380. £ 

(9) 11 C 267. ea oe 
(10) 2 L B R 307. 
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the purchaser, it would be possible, for instance, for 
a dishonest assistant to charge Rs. 10 for something 
the true price of which was Rs. 8 and to credit 
Rs. 8 tothe shop and keep the balance.” 

For these’ reasons the answer to the 
question referred is in the negative. 

“Das, J.—1 agree, 

Sen, J.— I agree, 


No Question answered. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1355 of 1930 
November 10, 1933 
BENNET, J. 

KASHI ANDOTRERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
JAGOO BAT AND aNoTaER—PLAINTIFS 
AND DEFENDANTS— RESPONDENTS 

Provincial Small Cause Courts Act (IX of 1887), 
s. 23—Suit for damages for trees appropriated by 
tendnt—Relief depending on proof or disproof - of 
title—Cognizability in ordinary Civil Courts—Custom 
—Wajib-ul-arz—Planting of trees after date of 
wajib-ul-arz—Knowledge of custom—Presumption— 
Custom restriciing right of tenants to sell” isolated 
itrees—Whether harsh —Isolated trees, if form a grove 
—Agrd Tenancy Act (III of 1926), s. 197, 

Under s. 23, Provincial Small Cause Courts Act, 
a suit is barred from the jurisdiction of the Small 
Cause Court ‘when the right of the plaintiff and the 
relief claimed by him depend upon the proof or 
disproof ofa title mentioned in that section, Where 
the relief of damages for which the plaintiff asks 
does depend upon the proof ordisproof of the title 
of the plaintiff to ` trees which constitute 
immovable property, the suit’ is entertainable by 
ordinary Civil” Oourts, Puttangowda v. Nilkanth, 
Kalo (1), dissented from: Umed Ram v. Daulat 
Ram (2) and Cheda Lal v. Mulchand (3,, relied 


n. 

Trees planted subsequent to the date ofa wajib- 
ul-arz must be prestmed to` have been planted 
with the knowledge of a custom recorded ‘in the 
wajib-ul-arz. A custom which restricts the right of 
tenants to sell or mortgage isolated trees planted 
in the holdings ofthe tenants is neither a harsh 
nor uncommon custom. ` 

Isolated trees cannot be ccnsidered to form a 
grove nor can the tenants who have planted them 


be considered as grove-holders. 


S. O. A. irom a decision of the Sub-Judge 
Banda, dated August 23, 1930, l 
_ Mr. Shiva Prasad Sinha, for the Appel- 
lants. ni 
Mr. Mushtag Ahmad, for the Respondent 


Judgment.— This is a second appeal by 
defendants against a decree of the lower 
Appellate Court upholding the decree of 
the Court of first instance for Rs. 22-8-0 
damages on accountof one Shisham tree 
and Mahua tree appropriated by the de- 
fendants. The plaintiff sued on the ground 
that he was the owner of the entire village 
and that the Shisham tree had dried up and 
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the defendants cut the timber down and 
took it away and that they had also cut 
the Mahua tree. The defence was that 
these two trees stood on the land of which 
the defendants were tenants, and that their 
ancestors had planted these two trees; that 
according to law and custom of the village 
the defendants were owners of the trees. 
The suit was filed in the Court of the 
Small Cause Court Judge, and the Small 
Cause Court Judge passed an order to the 
effect that the plaint should be returned 
for presentation to the proper Court as the 
suit was not cognizable by the Court of 
Small Causes in view of s. 23, Provincial 
Small Cause Courts Act, as a question of 
title was involved which could not be finally 
decided in the Court of Small Causes, 
The first point which has been raised in 
second appeal is that the order was in- 
correct and that the case should have been 
-heard by the Court of Small Causes, and 
that the Munsif had no jurisdiction to 
try the case. Section 23 (1), Small Cause 
Courts Act, states as follows: 

“Notwithstanding anything in the foregoing portion 
of this Act, when the right of a plaintiff and the 
relief claimed by him in a Court of Small Causes 
depend upon the proof or disproof of a title to 
immovable property or other title which such a 
Court cannot finally determine, the Court may, at any 
stage of the proceedings, return the plaint to be 
presented to a Court having jurisdiction to determine 
the title,” A 
`- Learned Counsel for the appellants refers 
to a ruling reported in Putiangowda vV. 
Nilkanth Kalo (1), where it was held: 
` “We are of opinion that the authorities rightly 
decide thata Court of Small Causes can entertain 
a suit the principal purpose of which is to deter- 
mine a right to immiovable property, provided the 
suit in form does not ask for this relief but for 
payment of a sum of money.” 

The particular case in which the ques- 
tion had arisen was a suit to recover from 
the defendant Rs. 12, the value of certain 
trees felled’ by the defendant which stood 
on the plaintiff's yard, and the defendant 
denied that the yard and the irees belonged 
to the plaintiff. In the referring order 
there was a reference made to s. 23 on 
p. 677* but there isno reference made 
tos. 23 inthe judgment of the Full Bench 
on pp. 680* and 681* and the reference 
made is tos. 15 and tos. 3+ and these two 
-seclicns are mentioned in the head-note to 
the case as sections in regard to which the 
decision is given. In this High Court 
there is no decision in fayour of the yiew 
advanced by the appellant. In the General 


(1)£0 Ind, Cas, 974; 37B 675; 15 Bom. L R 
173 (E B). f ` : : 
*Pages of 37 B.—[Hd.] 


n 


1934 
Clauses Act, s. 3 (25) it is stated: 


“ immovable property shall include land, benefits 
to arise out of land, and things attached to the earth 
or permanently fastened to anything attached to 
the earth.” 

Under this definition it is clear. that the 
trees when they were growing ‘were im- 
movable property. In Umed itamv. Daulat 
Ram (2), it was held for the purpose of the 
Muffassil Small Cause Courts Act, Act XI 
of 1865, that standing timber was not 
movable property. Reference was also 
made by learned Counsel to Cheda Lal v. 
Mulchand (8) in which it was held that 
standing crops were immovable property 
in the sense of the General Clauses Act, 
and of cl. (6), Sch. II, Small Cause Courts 
Act, Act IX of 1887. That however was a 
case for the enforcement of alien on the 
hypothecated suyar-cane crops which were 
still standing in ‘the field, and it was held 
that these crops were immovable property, 
and that a Court of Small Causes was not 
competent to try a suit which was barred 
by cl. (6), Sch. II. It appears tome that 
s. 23 lays down that a suit is barred from 
the jurisdiction of the Small Cause Court 
when the right cf the plaintiff and the 
relief claimed by him depend upon the 
proof or disproof of a title mentioned in 
that section. I do not consider that I 
should follow the ruling of the Bombay High 
Court which appears to ley down that “if 
the relief is merely a money relief, the 
fact that it depends on a question of title 
of the nature indicated by the section does 
not matter. The word used in the section 
-is the word “depend” and the section does 
not require that the relief should be itself 
a relief in regard to title but that the relief 
should depend upon the proof or disproof 
of title. In the present case there is no 
doubt that the relief of damages for which the 
plaintiff asks does depend upon the proof 
or disproof of the title of the plaintiff to 
the trees in question, and that those trees 
constituted, when they were standing, 
immovable ‘property, For these reasons I 
consider that the lower Courts were correct 
in entertaining this suit. 

The second point that was urged was 
that the custom was unreasonable and 
harsh and one which should not have been 
enforced by a Court of law. The custom in- 
question is embodied in the Wajib-ul-arz 


of 1287 Fasli and is translated as follows: 
“All groves belonging to the tenants are recorded 
in the supplementary jamabandi Tenants who have 
planted or are in possession of the trees have no 
right of selling or mortgaging the trees, but they can 
(2) 5 A564; A W N (1883), 157 (F B). 
(3 14 A 30; ‘AWN (1891), 174. 
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appropriate the wood with the permission of the 
zamindar.” 


This wajib-ul-arz dates from the year 
1879-80, and therefore, is prior to the time 
when these trees were planted. The trees 
therefore, must be presumed to have been 
planted with the knowledge of this custom 
recorded in the wajib-ul-arz. 1 do not con- 
sider that the custom is unnecessarily 
harsh, thatitis not an uncommon custom 
specially when applied to isolated trees 
planted in the holding of tenants, as js 
found in the present case. No doubt if 
tenants desire to plant a grove they may 
take the special permission of the zemindar.. 
But even if the expression “grove-holder” 
were correct in the present case as used 
by the lower Appellate Court, s. 197 of the 
Agra Tenancy Act, Act IIT of 1926, provides 
that cl. (b) does not apply if there ig any 
custom or contract to the contrary. I do 
not think however, that the isolated trees 
in question can be considered to form a 
grove or that the defendants can be con- 
sidered to be grove-holders. For these 
reasons I dismiss this second appeal with 
costs. Permission is granted for a Letters 
Patent Appeal. 

Appeal ena. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 207 of 1933 
January 4, 19° ' 
MIDDLETON. .C. 
FAUJADAR KHA’. —Purrrioner 
versus 
MOHAMMAD KALU KHAN AND OTHERS 
—OpposiTs PARTIES 
Abatement—Decree for joint possession without 
specification of shares—Death of one plaintiff— 


Abatement as against him—A ppeal, af abates as a 
whole. 
Where the decree is for. joint possession 


without specification of shares and there is no men- 
tion in it of any specific share to which the plaintiff 
who died pending the appeal is entitled, and the 
appen has abated against him, the appeal abates as 
a whole, 


CO. R.P. from an order of the District 
Judge, Derajat, dated March 20, 1933. 

Mr. Nanak Chand, for the Petitioner. 

Sheikh Mohd Shafi, for the ‘Opposite 
Parties. 


Order.—Abdul Ghafar Khan, cited as 
respondent No. 2 in this application, is a 
minor for whom no guardian has been 
appointed. It is however conceded on 
behalf of the petitioner that. the appeal 


as against this particular respondent hag 
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in fact abated and therefore-he is an un- 
necessary party, for the only contest in 
revision is whether it has also abated 
against the other respondents. The facts of 
the case are as follows: 

Kalu Khan and Bahadur Khan claiming 
to be joint owners along with four persons 
whom they cited as defendants, brought a 
suit for possession of agricultural land 
against Faujadar Khan as principal defend- 
ant alleging him to bea trespasser. Their 
plaint did not specify the respective shares 
which they claimed in the land, but an 
extract from the revenue papers was 
attached to it in which those shares were 
entered. No reference was made to this 
extract except in the headingof the plaint 
and in that heading it was merely referred 
to in order to give a description of the land 
in suit. Inthe trial Court a patwari gave 
evidence that the entries in this extract 
were correct. The trial Court granted a 
decree for joint possession of the suit land 
in favour of the two plaintiffs and the four 
defendants co-sharers. There was no 
specification of their respective shares in 
the decree. Faujadar Khan appealed and 
one of the plaintiffc--espondents died before 
the hearing of the appeal and his represent- 
ative was not brought upon the record 
within the statutory period. The Appellate 
Court held that the appeal abated as against 
all the respondents. Faujadar Khan has 
come up in revision claiming that the 
appeal should only abate against the share 
of the deceased respondent. 

Counsel for the petitioner relies upon 
the following rulings: Zainabe Bibi v. 
Rohila (1), Raghbir Saran v. Sohan Devi (2), 
Karan Khan v. Mast Ali Khan (3) and 
Madho .v Mehro (4) of the Lahore High 
Court as also upon Shankarbhai Manorbhai 
Patel v. Moti Lal Ramdas Shah (5) and 
Darshan Das v. Bikramajit Rai (6) and 
seeks to differentiate a Calcutta decisien 
reported as Arjan Mirdha v. Kali Kumar 
68 Ind. Cas. 194 (7) which was relied upon by 
the Appellate Court. In all the cases cited on 
behalf of the petitioner the share of the de- 


ceased party had been ascertained in the pro- 
(1) 39 Ind. Cas. 277; 23 P R 1917. 
(2) f6 Ind. Cas 1; AIR 1995 Lah. 381; 26 PLR 

100; 6 Lah, 233; 7 Lah L J 149, 

ers 100 Ind. Cas. 829; AIR 1927 Lah, 851; 28 PL 
14 


(4) 124 Ind. Cas. 388; AIR 1930 Lah, 33; Ind. 
Rul (1930) Lah. 530. 
(5) 85 Ind. Cas 197; AI R1925 Bom, 199; 49 5 


118; 26 Bom. L R 1217. 


(6) 9 Ind. Oas. 953; A IR1926 All. 128; 48 A 8I: 
23 A L J 938:L R6 A 587 Oiv. i 


(7) 68 Ind, Oas. 191; A I R 1923 Oal. 294. 
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ceedings. On the other hand, Counsel for the 
respondents relies upon Ata-ur-Rahman v. 
Mashkur-un-Nisa (8), Anwarul Haq Y. 
Nazar Abbas (9), Muhammad Hasan v. Haji 
(10}and Umrao Singh v. Sapuria (11) all 
of which are Lahore rulings. A compari- 
son of the rulings cited by both parties 
indicates that the basis for decision in a case 
such as this is whether the separate share 
of the deceased party hasin the caseof a 
suit been mentioned in the plaint and in 
the case of an appeal been mentioned in the 
decree. Inthe present case the decree of 
the trial Court was a decree for joint posses- 
sion without specification of shares and there 
was no mention init of any specific share 
to which the plaintiff who died pending 
appeal wasentitled. It is urged that his 
Separate share can be ascertained by 
reference to the extract from the revenue 
papers to which reference has already been 
made. Thisis so, but the determination of 
that share was never in issue. 

The suit itself was for joint possession of 
the whole of the suit land and it was im- . 
material to the contesting defendant what 
shares might be claimed by the various co- 
owners. The appeal admittedly abated 
against the deceased co-owner, and if it 
were allowed to proceed as against the 
survivors, it would become necessary in 
appeal to determine their exact shares, a 
point which had never been in issue in the 
suit. The defendant-appellant had not 
admitted that the co-owners were entitled 
to the land, far Jess had he admitted that 
they had specified shares therein. The 
Appellate Court had to deal with the decree 
as it stood and not go into facts which had 
not been in contest in the Court below. It 
is possible that had the plaintiffs framed 
their suit in a different manner, they might 
have succeeded in obtaining a decreein 
which their various shares were specified, 
but asthey failed to do so, it was impossible 
for the Appellate Court to treat the decree 
as one for specified shares, and it was there- 
fore, bound to hold that the appeal abated 


asawhole. The revision is dismissed with 
Costs. 
N Revision dismissed. 


(8:91 Ind. Cas. 300; A IR 1926 Lah 474. 
Pe 88 Ind. Cas, 865; AI R1925 Lah. 494; 8 Lah, 


2 101 Ind, Oas. 328; A IR 1927 Lah 860; 28 PL 


(11) 128 Ind. Cas. 53: AIR 1930 Lah, 651; 31 P L 
R 269; 12 Lah, L J 82. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 3 of 1933 
December 6, 1933 
- KENDALL, J. 
KISHAN SWARU P—APPELLANT 
VETSUS 
MUKANDI LAL AND ANOIHER— 


RESPONDENTS 

Provincial Insolvency Act (V of 1920), s 51—Civil 
Procedure Code (Act V of 1108$), O XAI r 90— 
Auction sale—Only proceeds of sale vest in Receiver 
—Sale, if can be set aside by application by Receiver. 

When an auction sule has taken place the proper- 
ty itself no longer vests in the Court or in the 
Receiver, but under s. 51, Provincial Insolvency Act, 
the sale proceeds are at the Receiver's disposal, 
There is no express provision in the Act enabling 
the Receiver to apply to set aside the sale. Nor 
can thesale be setaside on anapplication by the 
insolvent. Jokhi Ram-Surajmal Firm v. Chouthmal 
Bhagirath (1), relied on. 

S. CO. A. from an order of the District 
Judge, Agra, dated December 19, 1992. 


Mr. Rama Kant Malaviya, for the Appel- 
ant, 
Mr, S. N. Verma, for the Respondents. 


Judgment.— This appeal is made by an 
auction-purchaser ata sale in execution of 
a decree, and it arises from the following 
circumstances :— One Mukandi Lal had 
applied to be declared insolvent in June, 
1929. Some of his property had been put 
up for sale in execution of a decree against 
him andon July 19, 1929, an application 
was made tothe insolvency Court for stay 
of the sale proceedings and also for a direc- 
tion to the Munsif of Agra to transfer the 
sale proceeds tothe Court. The application 
for stay of sale was disallowed by the 
Judge of the Insolvency Court. On August 
6, 1929, the sale took place and the prop- 
erty was purchased by the appellant. On 
October 25, 1929, Mukandi Lal was declared 
an insolvent and. on November 23, 1929, 
the sale was confirmed and possession was 
subsequently given to the auéction-pur- 
chaser. Several months later, on July 12, 
1930, Mukandi Lal made an application 
under O. XXI, r. 90 to set aside the sale 
on the ground of some irregularities in the 
procedure, and nearly two years later the 
Official Receiver made an application to the 
effect that Mukandi Lals application of 
July 12, 1930, should be regarded as his 
own under s. 53, Provincial Insolvency 
Act, 1920. The trial Court allowed the 
Official Receiver’s application and set aside 
thesale on the ground that the auction 
purchaser had not purchased the property 
in good faith. There was an appeal to the 
District Judge who pointed out that 
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s. 53, Insolvency Act, did not apply to the 
case of a transfer by sale in execution of 
a decree; but be regarded the application 
with reference to s. 51, Insolvency Act 
and then found that the sale should not 
have been held, that as the petition for 
insolvency had been made in June, 1929, 


4. e, before the sale, the consent of the 


Insolvency Court was necessary and he 
therefore, agreed with the trial Court in 
allowing the Official Receiver’s application 
and in setting aside the sale, but for en- 
tirely different reasons: 


It has been argued in second appeal that 
in spite of the provisions of s. 28, Provincial 
Insolvency Act, the property did not, after 
the sale, vest in the Court. Unders. 5l, 
Provincial Insolvency Act: 

“Where execution of a decree has issued against 
the property of a debtor no person shall be entitled 
to the benefit of the execution against the Receiver 
except in respect of assets realized in the course 
of the execution by sale or otherwise before the date 
of the admission of the petition " 


The learned District Judge has ap- 
parently read this section as meaning that 
the auction-purchaser cannot be entitled to 
the benefit of the execution against the 
Receiver, and he seems to have regarded 
this section as complementary to s. 28 under 
which the property of the judgment-debtor 
vests in the Court with effect from the 
date of the application for an adjudication, 
if and when an order of adjudication has 
been made, The auction-purchaser however 
has nothing to do with the benefit of the 
realised in the 
course of the execution by sale or otherwise 
are not his concern: Section 51 undoubtedly 
implies that the ‘‘assets realised in the 
course of the execution by sale” are the 
property of the receiver and expressly 
states that ‘‘no person shall be entitled to 
the benefit of the execution against the 
receiver.” Now, s. 28 ofthe Act vests the 
property which belonged to the judgment- 
debtor inthe Receiver, and s. 51 vests the 
proceeds of selling that property in the 
receiver. Unless s. 28is modified bys. 51, 
it would seem that both the property and 
the sale proceeds of the property vest 
in the Receiver when an auction sale has 
taken place between the date of the ap- 
plication and the date of the adjudication. 
Such a result would be anomalous, and 
I do not think that this has been the 
intention ofthe legislature. It has been 
pointed out on behalf of the appellant 
that a Bench of the High Court at Patna 
in the case of Jokhi Ram Surajymal Firm v. 
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‘Chouthmal Bhagirath (1) held that in 
similar circumstances the property did 
not vest in the Receiver and there is some 
support for this view in the opinion ex- 
pressed by a Bench of the Allahabad High 
Court in thecase of Din Dayal v. Gursaran 
Lal (2) atp. 291*. The references in this 
judgment are tothe earlier Provincial In- 
solvency Act, but there is no practical 
difference in the interpretation. After 
quoting cl. (1) of s. 34, the Bench remarked: 
“The provisions of s, 16 (6) cannot control the pro- 
vision of s,3f of the Act in this respect, As noted 
above, Nanak Prasad had not only attached the houses 
in execution of his money decree but the execution 
had proceeded further and the assets had been 
realized long before the ordér of adjudication was 
made ...... I agree in the . interpretation put by 
the learned Judicial Commissioner upon the pro- 
visions of s. 34, and hold that thé ownership of the 
houses in question did not vest in the Receiver.” 


It will be seen that the application made 
by the Official Receiver was one for setting 
aside the sale and I do not find that 
there is any express provision in the In- 
solvency Act enabling him to doso. It 
might ‘be that in some cases he could apply 
for the setting aside ofa sale under the 
provisions of the Civil Procedure Code, 
but this is not the case here, for both the 
applications of Mukandi Lal to set aside 
the sale under O. XXI,r. 90 and that of 
the Official Receiver to identify himself 
with that application were made long 
after the period of limitation had expired. 
The lower Appellate Court has found that 
the sale must be set aside owing to the pro- 
visions of s. 51, Provincial Insolvency Act 
(which, as J have shown, is not in itself ap- 
plicable to the case) read with s. 28 of the 
Act. There is authority however, as I have 
shown above, for holding that when an auc- 
tion sale has taken place, the property 
itself no longer vests in the Court or the 
Receiver, but unders. 91 the sale proceeds 
are at the Receiver’s disposal. I think for 
this reason that the decision of the Court 
below is wrong and must be set aside. I 
therefore allow the appeal with costs in all 
Courts and direct that the application 
to set aside the sale be dismissed with 
costs. 

Appeal allowed. 

(1) 130 Ind Cas 38: AIR 1931 Pat. 70; 9 Pat. 945; 
Ind. Rul (1931) Pat. 134. = l 

(2) 59 Ind. Cas 67; A IR 1920 All 253; 42 A 336; 
18 A L J 287. 

“*Page of 18 A. L. J.—[Ed.] 
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CALCUTTA HIGH COURT 
Criminal Reference No. 103 of 1933 
July 24, 1933 
C. C. Grosz Acte. C. J. ANDS. K. 
GHOSE, J. 
MUHAMMAD ABDUL KHOYER 
— COMPLAINANT 
versus 

ASGAR KHAN AND anoTHER—ACCUSED’ 
Penal Code (Act XLV of 18:0, s. 3°8—Hire- 


purchase— Removal of property under bona fide 
mistake of fact—Absence of dishonest intentton— 


Offence of theyt, if committed, 

Where under an agreement of hire-purchase 
the employees of a ‘company were justified in 
taking the parts of the machine supplied by them 
if instalments were not paid, and acting on a 
bona-fide impression that iustalments had not been 


paid, they removed the parts.: 

Held, that at most the employees acted on a 
bona fide mistake of fact and that there was no 
dishonest intention such as is required for a case 


of theft. 


Facts.—The facts of the case will appear 
from the following brief analysis of the 
letter of reference by T.J. Y. Roxburgh 
Esqr., Sessions Judge of 24 Parganas, 
recommending that the order of the Magis- 
trate be set aside:— 

“The accused, who are employees of 
Messrs. Singer & Co., from whom the comp- 
lainant purchased a sewing machine on hire- 
purchase system, have been convicted under 
ss. 880 and 380-114, Indian Penal Code for 
theft of certain parts of the machine on 
December 28, 1932. 

“The defence was that the complainant 
had stood surety for another machine taken 
by his brother on hire-purchase, and that 
asthe dues on account of that machine had 
been in arrears and as the complainant 
was using the machine, the employees took 
away certain parts of that machine. 

“The learned Magistrate found that on 
December 28 the complainant had actually 
paid an instalment and that there had been 
some mistake on the part of the company 
by which the payment of December 28, 
had been overlooked, and that the accused 
came to realise these dues on the other 
machine from the complainant as he was 
the guarantor. 

“The Magistrate found that the parts of 
the complainant’s machine were taken away. 
He holds that as the instalments had been 
paid up to December 28, 1932 the accused 
could not rely on cls. (c) and (d), of the 
Argument, Ex. A and had no justification to 
remove the parts. 

2, The order recommended for revision 
is the order of conviction and sentence. 

“3, The order is based on a wrong view 
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of the law; the learned Magistrate has not 
considered or found whether the assistants 
had any dishonest intention. 

“J. Grounds: — (i) Even taking the view 
of the learned Magistrate, it appears that 
the employees would be justified under the 
agreement in taking the machine parts if the 
instalment had not been paid. At most 
they acted on a bona fide mistake of fact: 
there was no dishonest intention suchas is 
required for a case of theft, 

“(ti) It is also pointed out that in fact 

apart from the instalment of December 28, 
1932 both machines were in arrears for the 
instalments of August and November; by 
virtue of cls. (d) and (h) of the agreement; 
they were in any case entitled to remove the 
machine or parts. , 
_ (iii) There is an error in the sentences in 
that there isno sentence of imprisonment 
as is required under s. 380, Indian Penal 
Gode”, 

Messrs. Debendra Narain Bhattacharjee 
and Dinesh Chandra Ray, for Complain- 
ant. , ; 

Order.—Tor the reasons set outin the 
letter of reference, we accept the reference 
and set aside the conviction and the sen- 
tence. The fines, if paid, will be re- 
funded. 

N. Reference accepted. 


ALLAHABAD HIGH GOURT 
Civil Revision Case No. 415 of 1953 
November 21, 1933 
KENDALL, d. 
Mr. GAURI SHANKAR BHARGA— 
DEFENDANT — APPLICANT 
versus 
JAGAT NARAIN SHAHGAL — PLAINTIFF 
-— OPPOSITE Party 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 
0. IX, r. 13— Er parte decree — Revision application by 
plaintiff —Notice to defendant who opposes application 
—Ex patte decree, tf merges in decree of High Court— 
Application to set aside ex parte decree, if can be 
entertained by trial Court—Remedy of defendant— 
Order passed in révision on decree, if constitutes 
decree. i 

Where in an application for revision filed in the 
High Oourt by the. plaintif against an ez parte 
decree not allowing him future interest, the defendant 
being served with notice opposes the application, 
.there is only one decree, that of the High Oourt, 
and the original ex parte decree merges in the 
High Court decree and passes beyond the control 
ofthe trial Court. The proper course for the 
defendant is to apply in the High Oourt for stay of 
the proceedings in revision until he has obtained 
a decision from the trial Court on his application to 
Set asidethe ex parte. decree passed a ainst him, 
Mathura Prasad v. Ram Charan Lal (l); relied on, 
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§$3 
Brij Lal Singh v. Mahadeo Prasad (2), Gajraj Mati 
v. Swami Nath Rai (3) and Abdulla Beg v. Ramzan 


Khan (4), distinguished, 
Varadarajalu Naidu (5), and 
Mangammal (6), dissented from. 
Au order passed in revision comes within the 
ae of ‘decree’ ins. 2 (2), Civil Procedure 
ode, 


_ OAR. C. against an order ofthe Judge, 
ee Cause Court, Agra, dated May 20, 
933, 

Mr. Gajadhar Prasad Bhargava, for the 
Applicant. l 

Mr. Jagdish Sarup, for the Opposite 
Party. 

Judgment.—This is a defendant's 
application for the revision of an order 
of the Judge of the Small Cause Court 
of Agra, disallowing his application under 
O. IX, r. 13 ofthe Civil Procedure Code 
toset aside an ex parte decree passed. 
against him: A suit for money had been 
brought against the applicant in the 
Smal! Cause Court, and as he is a resident 
of Ajmer, service of summons on him ` 
was allowed to be effected by publication 
in the “Leader” and an er rarte decree 
was given against him. Subsequently 
the plaintiff appliedin the High Court 
for arevision of this ex parte decree on 
the ground that hehad been allowed no 
future interest. Notice of this application 
was admittedly served on the applicant, 
who appeared through Counsel in the 
High Court and opposed the application, 
but the High Court allowed the revision. 
After that the defendant made this applica- 
tion to the Judge of the Small Cause Court 
to set aside the original ex parte decree. 

It appears to me to be clear that the 
original ex parte decree of the Small Cause 


Subramania Iyer v, 
Krishnamachariar v. 


. Court had merged in the decree given in 
‘revision by the High Court. In the case of 


Mathura Prasad v. Ram Charan Lal (1), it 
was held that when the High Court had 
once confirmed a decree on appeal, it was 
nob open to the Court which passed 
the decree to entertain an application to 
set thedecree aside. The Bench which 
disposed of that case did not discuss 
all the authorities onthe question raised, 
but they remarked that n 

“All the authorities seem to be agreed that when 
a decree has been passed by the superior Court, the 
lower Court cannot alter or amend its decree," 

In that case, asinthe present one, the 
equities seemed to bein favour of the 
applicant, forthe circumstances suggest 
here that the applicant has not been able to 
obtain an adjudication on å good prima 
p Q) 28 Ind. Oas: 261; 37 A 208; ATR 1915 All. 2; 13 


wr 
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fucie case. 
was: 

“Ag matters now stand nothing can be done; the 
appeal must be dismissed.” 

An attempt has been made on behalf of 
the applicant to distinguish between an 
appellate decree of the High Court and an 
order passed by the High Court in revision 
but I think that there is no real difference. 
A “decree” as defined ins. 2 of the Civil 
Procedure Code means the formal expres- 
sion of an adjudication which so far as 
regards the Court expressing it, conclusive- 
ly determines the rights of the parties 
with regard to allor any of the mattersin 
controversy in the suit, and an order passed 
in revision undoubtedly comes within this 
definition and moreover I have ascertain- 
ed that in such cases, a decree is invari- 
ably prepared inthe High Court. It is 
necessary to make this point clear because 
the case-law on the subject to which I have 
been referred deals with appellate decrees 
and not with orders passed in revision. 

In the case of Brij Lal Singh v. Mahadeo 
Prasad (2) there is some authority for 
holding thatthe trial Court still had 
control over its ex parte decree in spite of 
the fact that there had been an appeal in 
the suit and an appellate decree had been 
passed by the High Court, This decision 
ig of 1910 anditisto be observed that 
the parties who applied to set aside the 
ex parte decree against them had been 
made respondents to the appeal in the 
High Court; but asno relief was claimed 
against them, they did notmake appear- 
ance inthe appeal and it had not been 
investigated whether they had had any notice 
of the appeal. The circumstances are 
therefore, clearly distinguishable from 
those in the present case where the ap- 
plicant was the sole judgment debtor in 
the ex parte decree and had not only received 
a notice of the application for revision 
inthe High Court but had made ap- 
pearance and had contested the application. 
Nor hasthis decision of the Calcutta High 
Court been definitely accepted asa good law 


But the decision of the Court 


in this Court. In the case of Gajraj Mati v. 


Swami Nath Rai (8) ,a Bench of this Court 
had to consider the case of a person who 
was originally a party to a suit but 
who was not made a party tothe appeal, 
and there had been no adjudication in his 
case, and the question was whether the 


(2) 12 Ind. Cas, 669; 17 OW N 183; 15 CL J 


432, - 
.. (3) 86 Ind. Cas, 307; 359 A 13; AIR1917 Al. 281; 
J4 A Ld 858, 
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decree of the Court of first instance merged 
in that of the Court of Appeal and it was 
held that it didnot merge. Asthe facts 
in thatcase are distinguishable from those 
in {he present one, the decision cannot be 
relied on as authority tosupport this ap- 
plication, but there are some passages in 
the judgment of Sir Sunder Lal which 
bear onthe present case. After referring 
to the case of Brij Lal Singh v. Mahadeo 
Prasad (2) that learned Judge remarked at 
p. 27)*.— 

“It is not necessary for me to go so far as that 
but the case isan authority for holding that when 


they are not mada parties to the appeal they are not 
precluded from applying under s. 108 of the Code," 


and later (p. 31*) 

“I am inclinded to think that where 
the applicant is no party tothe appeal either 
asappellant or respondent andthe Appellate Court 
has no adjudication upon his case,the decree of 
the Courtof first instance does not merge in that 
ofthe Court of Appeal. Whether the decree of the 
Court of first instance has merged into that of the 
Court of Appeal will largely depend upon the facts 
of each case.” 

It is upon this last passage that the 
learned Counsel for the applicant relies 
and he seeks to show that in the present 
case the decree of the Smal] Cause Court had 
not merged in that of the High Court. The 
Calcutta case, Brij Lal Singh v. Mahadeo 
Prasad (2), is authority for holding that even 
where a party has been made a party to the 
appeal so long as noreliefisclaimed against 
him in appeal, the decree against him does 
not merge. The Allahabad case, Gajraj Mati 
v, Swami Nath Rai (3), is authority for hold- 
ing that wherea party isa party to the 
original suit but not a party to the appeal, 
the original decree against him in the 
suit willnot mergein the appellate decree 
of the High Court. In a later case 
Abdulla Beg v. Ramzan Khan (4), a Single 
Judge of this Court, now the Chief Justice, 
held that where a party claiming relief 
had been made a proforma respondent in 
the appeal, he could apply to the trial 
Court to set aside the ex parte decree 
against him even while the appeal was 
pending inthe High Court, but a distinc- 
tion was made between an appeal pending 
and an appeal decided, and this case is no 
authority for holding that where the ap- 
pellate Court had decided the appeal and 
given a decree, the trial Court still had 
jurisdiction to entertain an appeal by the 
applicant forthe setting aside of the 
ex parte decree. Thisdistinction is also 
made by the Bench inthe case of Mathura 
(4) 79 Ind. Oas. 381; 21 AL J901;AI R 1924 All 
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Prasad v. Ram Charan, Lai (1) and the 
Opinion was expressed that if the appli- 
cant had applied to set aside an. ex parte 
decree inthe trial Court while the appeal 
was still pendinginthe High Court, he 
might haveobtained arelief. On behalf 
of the applicant I have also been referred 
to adecision of a Single Judge ofthe Madras 
High Court in thecase of Subramania 
Iyer v, Varadarajalu Naidu (5) in which 
the learned Judge appears to have decided 
that after the decision of an appeal in 
the Appellate Court an application will 
lie tothe trying Court to entertajn an 
application to set aside an original 
ex parte decree. He was relying on an 
earlier decision of a Bench ofthe Madras 
High Court in the case of Krishnama 
Chariar v. Mangammal (6) but I cannot 
find in that decision any authority for 
the proposition of law which he has re- 
corded. The Bench indeed remarked: 

“The mere fact thata matter is litigated both 
in the Court of first instance and again, though 
only in part, in the Court of Appeal, cannot convert 
or split the suitinto two and there can he only one 


final decree in that suit, viz,: the decree of the Court 
of Appeal.” 


In the present case it 18 possible to specu- 
late what the result would be if the ap- 
plication were to be allowed and the trial 
Qourt were to entertain the application to 
set aside the ex parte decree. Supposing 
it were to decide that the ea parte decree 
ought to be set aside and therefore, to pass 
anorder setting it aside and subsequently 
te dismiss the plaintiffs suit, what then 
would happen to the decree of the High 
Court in which the plaintiffs suit was 
decreed including future interest which 
had not been decreedin the trial Court? 
That decree would still be capable of 
execution and the proceedings in the trial 
Court under O. IX would be absolutely in- 
fructuous. 

I have no doubt, therefore, that the ap- 
plication must fail. There is only one 
decree, viz., that of the High Court and 
the original ex parte decree has been merged 
in this and has passed beyond ihe control 
of the trial Court, I have come to this 
conclusion somewhat reluctantly as ib 
appears tome thatitis a pity that the 
applicant has not been able to obtain a 
decision on his application but the proper 
course apparently was forhim to apply 
in the High Court fora stay of the pro- 
ceedings in revision until he had obtained 


(5) 103 Ind. Cas, 146; A I R 1927 Mad. 722; 26 LW 
19:53 ML J 110. | 
(6) 26 M 91, : 
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a decision fiom the trial Court on his 
application under O. IX, r.13. Hedid not 
take the right step at the right time and has 
suffered in consequence. The application 
therefore, fails and is dismissed with costs. 
N. Appeal dismissed. 
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RANGOON HIGH COURT 
Civil Regular No 376 of 1933 
December 7, 1933 
LEACH, d. 

AH FONG PLAINTIFF 
versus 
NAM KEE —DBSrENDANT 

Malicious proceedings—False civil action brought 
maliciously —Suit for damages, maintainability of— 
Test to be applied in such cases—Compensation by 
order for costs. 

It isa general rule of law that a civil action 
though false and malicious in its institution, will 
not give rise to an action for damages. Ordinarily 
damage is not involved and the expense to which 
the defendant is putin resisting the suit is met by 
an order for costs Thetest to beapplied is whether 
the civil action complained of necessarily or 
naturally involved damage which could not be re- 
compensed by anorder for costs. Ifthe action did 
necessarily or naturally involve such damage and 
was iastituted falsely and maliciously the law pro- 
vides a remedyand a suit for damages will be 
maintainable. 5. Ae 

Mr. Clarke, for the Plaintiff. 

Mr. Burjorjee, forthe Defendant. 

Judgment.—In the month of February 
of this year the Municipal Committee of 
Pegu granted to the plaintiff the license 
in respect of the Municipal pawnshops in 
Pegu for a period of three years, commenc- 
ing from April 1, 1933, On March 28, 1933, 
on the application: of the defendant, the 
Minister of Education passed an order 
staying the issue of the license to the plaint- 
iff pending enquiry into the action of the 
Municipal Committee. The stay order 
was eventually discharged, but 1t was not 
until June 6, 1933 that the plaintiff was 
able to open his pawnshops. He alleges 
that the stay order was obtained by the 
defendant on averments which were false 
and malicious, and he seeks to recover 
from him compensation for the loss which 
he suffered as the result of not being able 
to commence business until June 6, 1933. 

' The defendant held the license for the 
Municipal pawnshop3 in Pegu for a period 
of 18 months which expired on March 3, 1933. 
On January 23, 1933 he presented a petition 
to the Municipal Committee asking that 
the license be issued to him for a further 
period of three years from April 1, 1939 
at an annual fee of Rs. 6,000 the amount 
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which he had hitherto been paying. He 
alleges that he had suffered loss on the 
business until then, but he hoped to recover 
that loss if he were allowed to have the 
license for three more years at the same 
fee, The defendant’s request was not 
acceded to, and on February ll, 1933, it 
was resolved that tenders for the license 
be called for, the tenders to be dealt with 
by the Public Works, Bazaar and Sanita- 
tion Sub-Committee at its meeting to be 
held on February 28,1933. The Municipal 
Committee further decided thatthe license 
should be granted for œ period of three 
years, but that the number of pawnshops 
should be reduced from four to two. 
Tenders were called for in accordance with 
the resolution of the Committee and ib was 
announced that they were to be opened 
at the Municipal Office on February 28, 
1933. The plaintiff and the defendant 
submitted tenders, as did six others. The 
plaintiff offered Rs. 19,500 per year for the 
license, and as his tender was the highest 
it was accepted by the Sub-Committee, 
whose action was approved by the Commit- 
tee on March 27, 1933. The defendant 
only offered Rs. 10,200 per annum. 


- On March 7, 1933, a petition was present- 
ed to the Commissioner of the Pegu 
Division by the defendant and three others 
asking that the plaintiff's tender be re- 
jected and that the license be sold by 
auction. The petitioners based 
prayer for the rejection of the plaintiff's 
tendér on.the allegation that they were 
asked to leave the room when tho tenders 
‘were opened and that they were not satis- 
fied that the procedure adopted at the 
opening of the tenders was regular and 
fair. The real mover in the matter was 
the defendant. On March 24, 1933, the 
Commissioner passed an order deélining 
to interfere with the decision of the Munici- 
pal Committee. On March 27, 1933 the 
defendant alone applied to the Minister 
for Education for an order staying all 
further proceedings in respect of the pawn- 
shop license and restraining the Municipal 
Committee from allowing the plaintilf to 
act as a licensee of the pawnshops. Para- 
graphs 2, 3 and 4 of this petition read as 
follows :— , i h ` 

“2, Your petitioner is informed and bélieves thé 
aarne to bè true that Ah Fong, whose tender. is 
alleged to have been accepted by the Municipal 
Committes, Pegu, is .attemptiag to conduct the 
business: of the pawnshop within three or tour days 
hereof and to deprive him thereby of his rights to 
the pawnsliop under his tender. foe 


- 3. Your petitioner submits that if . pending 


AH FONG V. NAM KEE 


their 


1481 0. 


disposal of hisrevision at this office, the said Ah 
Fong and the Municipal Committee _ are , not ` 
restrained from disturbing (the petitioner) in the 
conduct ot his pawnscop, he will suffer serious and 
irréparable loss. 

4 It is therefore just and necessary that the 
rights of your petitioner should not be disturbed 
pending his revision and the status quo should be 
maintained ” 


When this petition for stay was submitted 
no application for the revision of the 
Ccmmissioner’s order had been filed; but 
the defendani undertook to fileone “as soon 
as possible.” This undertaking was con- 
tained in para. 5 which was inserted in 
ink after the petition.had beén ty pe-written. 
On March 23, 1933, the Minister for Edu- 
cation ordered that further action in res- 
pect of the issue of the pawnshop license be 
stayed by the Municipal Committee pending 
the disposal of the petition, This was 
communicated to the Committee on 
March 29, 1933. On March 31, 1933, the 
Minister directed that the defendant should 
be allowed to continue the pawnshop 
business until “the present dispute” was 
settled. It was not until April 20, 1933, 
that the application for the revision of the 
Commissioner’s order was filed. The 
petition was filed on behalf of the defend- 
ant, his son Yen Sein (whose real name is 
Wong Sin Kei)andone Tock Lee by Dr. 
Bo Maw, the Advocate who was then acting 
for the petitioners. The application for 
revision’ was based on the following allega- 
tion: | 

“l, The order under reference is contrary to law 
audto recognized practice and procedure. 

“3: The order under reference has erred seriously 
inasmuch as it has ignored the facts and circum- 
stances in the case. 

3. - The oder under reference has furthermore 


caused grave and inequitable hardship and loss to 
petitioners. 


Er? Tho order under reference has erred seriously 
inasmuch-as it has created a dangerous precedent 
which will inevitably leave the door open for dis- 
honest and corrupt practices in transactions between 
the Municipality and the public. 

5. Petitioners have herewith filed affidavits 
setting out allthe relevant facts and circumstance s of 
the case and they crave that these affidavits may be 
tea considered as part of the revis’on applica- 
ion, 

“Thête were three affidavits in support 
of the petition, one by each of the petition- 
ers. In thesé affidavits it is alleged ‘hat 
the highest tender had been submitted by 
one Hup Hein, whose offer was Rs. 19,200 
per annum: that it was the practice of thé 
Municipal Commitlee of Pegu to open all 
tenders in the presénce of those’ submitting 
tenders; that the petitioners were refused 
permission to be present at the opening of 
the tenders and were told to leave the place 
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which they were compelled todo in spite 

-of their protests; and that the departure 
from the usual procedure was deliberate 
and designed and left a wide door open 
for fraud and for corrupt practices. The 
defendant offered in his affidavit to gua- 
- rantee a minimum license fee of Rs. 22,000 
„per annum if an auction was held. This 
-Lis hardly consistent with his petition of 
January 23, 1933, where he alleged that he 
'h d suffered loss when paying a license fee 
of only Rs, 6,000 per annum. 

On May 26, 1933, the Local Government 
having inquired into the matter, held that 
“there was no ground for interference with 
the proceedings of the Municipal Committee. 
The petition was therefore rejected and the 
acceptance of the plaintiffs tender was 
confirmed but 11 days elapsed before 
theorder became effective and the plaintiff 
allowed to carry on business. 

It is admitted that the practice of the 
Munisipal Committee, Pegu, has been to 
opn tenders in the presence of the persons 
submitting but it is denied that the prac- 
tice was departed from on this occasion. 
He says that it is untrue that the defendant 
was prevented from checking tke tenders 
‘and avers that the defendant’s aliegations 
are entirely false and malicious. 

In the course of the case it was stated on 
‘behalf of the defendant that he did not 
challenge the bona fides of the Committee 
orofthe Sub-Committee and that he did 
not contest the fact that the plaintiff's tender 
was the highest. The only complaint he 
had to make was that the tenders were not 
opened in the presence of the persons 
who submitted them. The allega- 
tions in the affidavits which were filed in 
support of the application for revision 
submitted on April -20, 1933, went far be- 
yond this. There it was clearly alleged 
that the highest tender had been sub- 
mitted by Hock Hein and that the Com- 
mittee’s action in excluding those interested 
was deliberate and designed. These alle- 
gations: constituted a definite attack on the 
bona fides of the Sub-Committee. 

It is argued on behalfof the defendant 
that the order was not obtained as a re- 
sult of these affidavits, but as the result 
of the petition of March 27, 1933. It is 
truethat petition does not contain allega- 
tions of the nature of those contained in 
the affidavits which were subsequently 
filed but it seems to me that they must 
have been advanced by the defendant’s 
Advocate when the stay order was obtained; 
otherwise, it is difficult to see any justifi- 
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cation for thè order. It was also argued 
that the defendant was entitled to a stay 
of the proceedings on the mere allegation 
that the usual practice in allowing those 
submitting tenders to be present had heen 


‘departed from, and that even if it were a 
fact that there were further allegations 


which were not warranted did not affect 
the case. The defendant's final argument 
was that in any event the suit should be 
dismissed as no action lies for the institu- 
_ tion of civil’ proceedings however false and 
malicious they may be. I will deal with 
this last contention first. It is a general 
rule of law that a civil action thcugh 
false and malicious in ils institution, will 
not give rise to an action for damages. 
Ordinarily damage is not involved and the 
expense to which the defendantis put in 
rejecting the suit is met by an order for 
costs. In Savile v. Roberts (1), Holt, C. J., 
stated that there were three sorts of da- 
mages any: one of which would be suff- 
cient to support an action for malicious 
prcsecution: 

“|, The damage to a man's fame, as, if the matter 
whereof he is accused is scandalous. And this 
was the ground of the case betweea Sir Andrew 
‘Henley and Dr. Burstall : Raym, 190, 

2, The second sort of damages, which would sup- 

port such an action, are such as done tothe person; 
as where a mao is put in danger to lose his life, > 
or limb, or liberty, which has been always allowed 
a good foundation of such an action. 
- 3. The chief sort of damages, which will sup- 
port such an action,is damage to a man’s property, 
us where he is forced to expend his money in ne- 
cessary charges, to acquit himself of the crime of 
which he is accused, which is the present charge. 
That a man in such a case is put to expenses, is 
without doubt, an injury to his property 
and if that injury is done to him maliciously, it is 
reasonable that he shall have an action to repair 
himself.” | , ; 

The question was discussed at length in 
the Quartz Hill Consolidated Gold is mang 
Co. v. Eyre (2) by Bowen, L. J., who 1eferred 
to the doctrine laid down by Holt, C. J., 
in Savile v. Robert (1) and observed : . 

“But although an action does not give rise to 
an action for malicious prcsecution, luasmuch as 
it does not necessarily or naturally involve damage, 
there are legal proceedings which do necessarily 
and naturally involve that damage; and when pro- 
ceedings of that kind have been taken falsely and 
maliciously, and without reasonable or probable 
cause, then, inasmuch as an injury has been aone, tle 
law gives a remedy.” 

On behalf of the defendant the cases of 
Mohini Mohan Misser v. Surendra Nara- 
yan Singh (3) and Imperial Tabacco Co. v. 


(1) (1897) 1 Ld. Raym 374; 91 E R 1147, l 

(2) (1883) 11 Q B D 674; 31 W R 668; 52 LJ Q B 
488; 49 L T 429. 

(3) 26 Ind. Cas. £296; 42 O 550; 21 OLJ 68; 18 Q 
W N 1189. ; 
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A. Bonnan (4) are relied on. Ia the first 
case a Bench of the Calcutta High Court 
held that a suit for damages would not 
lie against a defendant for maliciously and 
without reason or probable cause obtaining 
a perpetual injunction, which was subse- 
quently dissolved on appeal. ‘I'his decision 
was based on the genera] rule to whichI 
have referred. Jt is argued on behalf of 
the plaintiff inthe case before me that 
even if this decision is right the present 
case is on a different busis, as the stay 
obtained was an interim stay and is ana- 
logous to an interim injunction where 
adequate recompense cannot be given by 
way of coste. In support of his argument 
that a suit~of this nature will not lie 
Mr. Burjorjee quoted the following remarks 
of Rankin, ©. J., in Imperial Tobacco 
Co. v. A Bonnan (4): 

“For these reasons it hardly appears to be neces- 
‘sary for the decision of this vase that we should discuss 
the proposition that if ‘A’ maliciously and without 
probable cause brirgs a suit against “Band without 
suppression of facts, misstatements or other im- 
proper means, Obtains an interlocutory injurction, 
an action will lie at common law for the damage 
done to his business by the injunction. 
think it right to say that this proyosition is one to 
which | refuse assent. Il respectfully agree with the 
observation of Fletcher, J, in Mohini v. Surendra 
(3), and with the decision in that case, Jt is the 
duty of a Judge, before granting an injunction, to 
satisfy himself that the plaintiff is not without 
reasonable and probable cause, indeed to satisfy 
himself, that it will stand a higher test. Unless thé 
the malice of the plaintiff results in some form of 
misstatement or leads the plaintiff to suppress some 
fact or facts, it is bis duty to lay before the Court, 
I have much difficulty in seeing how the granting 
of the injunction is casually related to the plaintiff's 
act or state of mind.” À 

It will be observed however that the 
learned Chief Justice was dealing with a 
case where there had been no suppression 
of facts, no misstatements or no improper 
means adopted in the obtaining of the in- 
terim injunction. The inference is that if 
there had been a material suppression of 
facts, misstatements, or other improper 
meuns employed in obtaining the interim 
injunction, the decision would have been 
different. There is a direct authority in 
support of the case advanced by the 
plaintiff in Jaykalee Dasseev. The represen- 
tative of Chandmalla (5). Peacock, ©. J., 
observed : 

“If a plaintiff bringsa suit or makes an appli- 
eation, maliciously or without probable or reason- 
able cause, toa Court of competent jurisdiction, to 
seize property of another person as the property of 
his judgment-debtor, he may be liable in damages 
for any injury which may be occasioned by reason 


(4) 103 Ind. Oas 277; A I R 1928 Cal. 1; 460 LG 
455. ` 
(5) 9 W R 133, 
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of the orderof the Court. Upon the principle a 
person may be liable to damages forapplying for an 
lojunction upon grounds which he knows to be in- 
sufficient ` 

Jo Har Kumar De v. Jacat Bandhu De 
(6) Ghose and Cummiade, JJ., held that 
a suit for damnges for wrongfully obtain- 
ing a temporary injunction was maintain- 
able. The test {tobe applied is whether 
the civil action complained of necessarily 
or naturally invo.ved damage which could 
not be recompensed by an order for cosis. 
If the action did necessarily or naturally 
involve such damage and was instituted 
falsely and maliciously the law provides 
a remedy. It would indeed be a sorry refl- 
ection on our sense of justice if a person 
could by meansof an injunction obtained 
on a false averment and the deliberate 
suppression of the truth, ruin a man’s busi- 
ness and the Court could not redress the 
wrong done. The plaintiffin th's suit was 
prevented from carrying on his business for 
over two months as the result of an order, 
not of a Court of law but of a depariment 
of government, and J doubt whether the 
principles which govern the general iule 
that a suit for damages will not lie for the 
bringing of a false and malicious’ action 
apply. Jt has not been shown that the de- 
partment of government concerned could 
award the plaintiff coste. This question 
is not however of importance as the plaint- 
iff can in any event maintain the suit if he 
can show that the order was obtained on 
false and malicious statements and damage 
was the direct and natural result. (His 
Lordship dealt with the evidence and 
continued.| I hold that the defendant's 
allegations were false and malicious and 
that the plaintiff is entitled to maintain 
the suit. l 

At the outset of the case it was argued 
that in the event of my holding that the 
plaintiff was entitled to damages the ques- 
tion of the amount should be inquired into 
before the Official Referee. The plaintiff 
will be entitled to recover from the defend- 
ant whatever loss he suffered by reason of 
the fact that he was prevented from carry- 
ing on his pawnshop business from April 1 
to June 6,1933. He will also be entitled 
to recover from the defendant the fee which 
he hadto pay to hisAdvocate for resisting 
the defendant’s application to the Local 
Government, provided that the fee charged 
was a reasonable one for the amount of 
work involved. The Official Referee will 
assess, on the lines I have indicated, the 


any 100 Ind. Oas. 318; AI R 1927 Oal. 24; 375 Q 
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damage suffered by the plaintiff as the 
result of the defendant's action and will 
report tothe Court, when the question of 
costs willalso bedealt with. 

N. Order accordingly. 


OUDH CHIEF COURT 
Criminal Revision No. 4 of 1934. 
February 27, 1934 
RacHyPAL SINGH, J. 

B. NISAR HUSAIN KHAN 
AND OTLERS—APPLICANTS 


versus 
EMPEROR— Com PLaINaxt — 


OPPOSITE PARTY 

Criminal Frocedure Code {Act V of 18.8), s. 107 
—Acts amounting to an exercise of lawful rights 
—Whether to be treated as wrongful acts— Person 
believing to be entitled to get possession of 
immovable properiy—Altempt to take peaceful 
possession— Collections from tenants without creating 
disturbance—Proceeatngs under s. 10i, if can be taken. 

Where acts which amount to an exercise of law- 
ful rights are done,they urenot to be treated as 
wrongful acts necessitating proceedings under 8 107 
of the Code of: riminal Frocedure. Din Dayal v. 
Emperor:1, relied on 

If a person believing to be entitled to get pos- 
sassion over immovable propeity attempts totake 
peaceful possession over it, and makes collections 
from tenauts without creating any dGisturbance, 
then no action should be taken against him under 
s. 107 of the Code of Oriminal Procedure; but ifin his 
endeavour to obtain possession, he makes a show 
of armed forces and threatens to force tenants to 
pay rent to him, then he is doinga thing which 
is not lawful andthe Magistrateis fully competent 
to take action against him under s. 107 of the 
Code of Criminal Procedure, 

The question as to whether or not preventive 
action is to be taken under s, 107 is to be decided on 
the facts ofeach case 

[Case-law discussed ] 


Or. R.of the order of the Sessions 
Judge, Fyzabad, dated December 16, 
1933. 


Mr. H. G. Walford, for the Applicants, 

Mr. H. K. Ghosh, Assistant Government 
Advocate, assisted by Mr. B. K. Dhaon, for 
the Opposite Party. 


Judgment.—This is an application for 
revision by the applicants against the order 
of the learned Sessicns Judge of Fyzabad 
confirming the order of a Sub-Divisional 
Magistrate of Sultanpur under which the 
applicants have been bound over to keep 
the peace for a period of one year. 

Itappears that one Ghulam Husain was 
in possession of village Tikariain the Taluga 
of Maniapur. In 19U4, Ghulam Husain mort- 
gagedthis village with possession to Babu 
Nageshar Bakhsh Singh who has been in 
possession since then. Ghulam Husain.died 


NÎSAR HUSAIN KHAN v. BUMBEROR 


B99 


about 7 or8 years ago. Ruqaiya Khanam 
the mother of Babu Yad Ali Khan, succeed- 
ed toa portion of this estate. She died on 
October 15,1932, when she was succeeded 
by her son Babu Yad Ali Khan. Babu 
Nisar Ali Khan is the father of Babu Yad 
Ali Khan. Heisoneof the persons who 
have been bound over while the other 
applicants are the servants of Babu Yad 
Ali Khan A complaint was made to the 
Deputy Commissioner of Sultanpur by 
Babu Nageshar Bakhsh Singh, alleging 
that Babu Nisar Husain Khan, on behalf of 
his son, Babu Yad Ali Khan, was attempt- 
ing to take forcible possession of the afore- 
said village, and that there was an appre- 
hension of a breach of the peace. The 
learned Deputy Commissioner ‘asked the 
Folice to make a report about the matter 
who reported that there was a likelihood 
of a breachof the peace. Then proceed- 
ings werestarted against the applicants 
under s. 107 of the Code of Criminal Pro- 
cedure with the result that they have been 
bound down. 

Ghulam Husain, who mortgaged the 
aforesaid villagein favourof Babu Na- 
geshar Bakhsh Singh, was a relation of 
Babu Yad Ali Khan. The defence was 
that Ghulam Husain was holding the vil- 
lage only as a guzaradar and that he was 
incompetent to create a valid mortgage. It 
was contended that on the death of Ghulam 
Husain, ithe proprietor of the estate was en- 
titled to resume possession over the village 
and that there was no apprehension of a 
breach of the peace. 

The learned Magistrate who heard the 
evidence came to the conclusion that there 
was serious apprehension of a- breach of 
the peace, as Babu Nisar Husain Khan was 
attempting to take forcible possession over 
the village and was threatening the tenants. 
The learned Sessions Judge has agreed 
with this finding. 

Tt has been argued before me by the 
learned Counsel appearing for the apph- 
cants, that Babu Yad Ali Khan was only 
exercising his legalright to take possession 
over the village and therefore, the learned 
Magistrate was not right in taking action 
under s. 107 of the Code of Criminal Pro- 
cedure. It was suggested by him that the 
proper course for the Magistrate in a case 
like this was to take proceedings under 
s. 145 of the Code of Criminal Procedure. 
It appears to be well-settled that where 
acts which amount to an exercise of lawful 
rights are done, they are not to be treated 
as wrongful acts necessitating an order 
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undere, 107 of the Code of Criminal Pro- 
cedure. This was the viewlaken in Din 
Dayal v. Emperor (1) This view, it 
may at once be conceded, is perfectly 
correct, Ifa man iuexercise of his lawful 
rights goes to take possession over a village, 
then he is not to be bound down simply be- 
cause the Opposite party may create trouble 
which might lead to a breach of the 
peace. The law gives full liberty to a 
citizen to exercise his legalrights in the 
fullest possible manner, and it would be 
wrong to take action against him on the 
sole ground that the party in possession 
might create trouble. Insucha case, the 
duty of the Court would be to help the per- 
son who is exercising his lawful right and to 
bind down the opposite party from 
whom trouble is apprehended. I am 
piepared to agree with the arguments of 
ihe learned Counsel for the applicants to 
this extent ; but it will be too broad a pro- 
position to Jay down that in no case, where 
a person is exe cising his lawfnl rights, 
can a Magistrate take action under s. 10; 
of the Cede of Criminal Procedure. In my 
„opinion where a person who has the legal 
righis to take pes ession and in exercise 
of that rigbt wishes io overawe h's ad- 
_versary by making a show of armed forces 
and threatens to beat tenants, then it 
cannot be said that aclion unders, 107 
cannot be taken. Itis true that the man 
is exercising his legal right but he is do- 
Ing soin an unlawful manner which gives 
Jurisdiction to the Magistrate. It appears 
to me that the question as to whether or 
nob preventive action under this section 
is necessary is to be decided with reference 
to the facts of each case. Suppese that a 
person who has a legal right totake posses- 
sion over some immovable property takes 
a body of armed men with aview to col- 
lect rent, and threatens to beat the tenants 
in case of their refusal, then it would be 
wrong to say that the Magistrate is not 
competent to take action solely on the 
ground that the man has a legal right to 
take possession. Of course, it 18 true that 
he may have a legal right, but no one has 
a right to threaten and force other people 
to pay rent to him. Reliance was placed 
by the learned Counsel for the applicants 
on Balajit Singh v. Bhoju Ghose (2) 
where it was held that where there 
was a bona jide dispute relating to im- 
movable property, the proper course for 
the Magistrate to adepi was to proceed 

(1)\34 O 935, 

(2) 95 O 117, 
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under s. 145 of the Criminal Procedure 
Code and not under s. 107. The learned 
Judges held that the words in s. 145 were 
mandatory, while the language ofs. 107 
was discretionary. Another ruling on which 
reliance was placed by the applicanis is 
Sheobaiak Singh v. Kamaruddin Mandal (3). 
That ruling is no: directly in point. It 
may be pointed out that the view taken 
by the Calcutta High Court in the above 
mentioned ruling was not accepied in 4 
subsequent case decided by a Full Bench 
of that very Court which is Emperor v. 
Abbas (4). The two learned Judges 
who referred ithe case to the Full Bench 
in their order observed that 

“Upon a review of the authorities, we are unable to 
follow the case of Balajit Singh v Bhoju Ghose (2) <" 
It appears to me, if I may say so with all 
respect, that the correct rule on this point 
is laid down in this Full Bench case and 
which is that the fact that there is a 
dispute concerning land, likely to caute 
a breach of the peace, does not deprive 
a Magistrale of jurisdiction under s. 107 
of the Code of Criminel Procedure, where 
he is informed that any person is likely 
tocommit a breach of the peace or disturb 
public traaquillity, or to do any wrong- 
ful act that may probably occasion a 
breach of the peacsor disturb the public 
tranquillity. In &mperor v. Thakur 
Pande (53, the Allahabad High Court 
took the view that where there existed a 
dispute relating to immovable property 
which was likely to lead to a breach of 
the peace, the Magistrate concerned was 
not necessarily bound to proceed under 
5. 145, but could take action equally under 
s. 107 of the Code of Criminal Procedure. 
I agree with this view. The view taken 
by the Caleulta High Court in Balajit 


Singh v. Bhoju Ghose (2) was not 
followed. If a person considers himself en- 
titled. to get immediate possession 


over a village and goes there to take pos- 
session, then his action is perfectly lawful 
and inacase of this natureit would not 
be right totake action against him under 
s. 107 of the Code of Criminal Procedure, 
But on the other hand, if with a view to 
take possession he goes to the village tak- 
ing with him an armed body of men, and 
threatens the tenants and forces them to 


£3) 68 Ind. Cas 149; 2 Pat, 94; (1922) Pat. 241; 3 P 
LI 573;23 Cr L J 549; A I R 1922 Pat. 435; 1 
PLR 2 Cr, 

(4) 12 Ind. Cas. &33; 39 O 150; 14 O L J 429: 16 O 
W.N 83; 12 Cr L J 569, . 

(5) 15 Ind, Qas, 798; 34 A 449; 9 A LJ 582; 13 Cr, 
L J 526, 
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pay rent to him, the Magistrate is certain- 
ly within his jurisdiction to take proceed- 
ings against him under s. 107 of the Code of 
Criminal Procedure, It cannot be said that 
the aclion of a person claiming to get 
possession over land is not wrongful when 
he makes a show of armed forces and also 
threatens tenants to pay him rent, If the con- 
tentions of the learned Counsel for the appli- 
cants were correct, then it would mean 
that in no case'can a Magistrate take pro- 
ceedings under s. 107 of the Code of Urimi- 
nal Procedure in disputes relating to im- 
movable property. In my opinion the correct 
view of law on the point appears to be this: 
If a person believing to be entitled to get 
possession over immovable property at- 
tempts totake peaceful possession over it 
and makes collections from tenants with- 
out creating any disturbance then no acticn 
should be taken against him under s.-107 
of the Code of Criminal Procedure; but if 
in his endeavour to obtain possession, he 
makes a show of armed forces and threa- 
tens to force tenants to pay rent to him, 
then he is doing a thing whichis not law- 
ful and the Magistrate is fully competent 
to take action against him under s. 107 of 
the Code of Criminal Procedure. 

Now I proceed to consider the case before 
me in the light of the observations male by 
me above. The learned Magistrate in his 
judgment ha; discussed carefully the evi- 
dence, produced in the case. Seven wii- 
ness3s had been examined on behalf of the 
prosecution and they deposed that Badu 
Nisar Husain Khan was creating trouble, 
was forcing them to pay rent and was 
threatening them incase payment was not 
made fo him. On a consideration of the 
entire evidence produced before .him, he 
came to the conclusion that there was con- 
siderable apprehension of a breach of the 
peace because of the attempt of Babu 
Nisar Husain Khan to make forcible col- 
lections. This finding was affirmed by the 
learned Sessions Judge and it ıs evident 
that it is not open 10 the applicants to 
challenge it in revision. I am, therefore, of 
opinion thatthe order complained against 
is correct and should be affirmed. For these 
reasons the application stands dismissed. 

NG Application dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1373 of 1982 
November 27, 1933 
BHIDE, J. 
SHIV RAM—P caintirF —APPELLANT 


VETSUS 


KEHAR SINGH AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 198), s. 4°— Stranger 
auctinn-purchaser, if representative of decree holder 
or judgment-debtor—Question relating to execution — 
Decree-holder and judgment-debtor adversely ` in- 
terested— Applicability of s. 47—Proforma defendant 
—Claim that property sold was in excess of what 
could be sold—Suit, if barred. 

An auction-purchaser who is a stranger is not a 
repressntative of the decree-holder or judgment- 
debtor. Hukam Chand v. Ganga Ram (1) and 
Asghari Begam v. Irshad-ud-Din (2), relied on 

Irrespactive of any question of the representative 
character of the auction-purchaser, s. 47, Civil 
Procedure Code, should be applied to his case where 
the question raised is one relating to the execution, 
discharge and satisfaction of the decree and is one in 
which the decree-holder and the judgment-debtor ara 
adversely interested. Prosonno Kumar Sanyal v., 
Kali Das Sanyal (5) and Gokul Singh v, Kisan Singh 
(6), referred to. 

The plaintiff was joined as a party inthe previous 
suit being a co-sliarer and as such interested. He 
Claimed that the property sold in Court was in 
excess of what could be sold under the decree He 
waa resisted not only by the auction purchaser but 
also by the decree-holder : 

Held, that an issue relating to the execution of the 
decree arose between himand the decree-holder 
both or whom were parties to the previous suit and 
that the fact that le was merely juiaed as a pro 
forma defendant did not make any difference. Sham 
Lal v. Anar Prasad (7) und Kanhaiya Ram v, 
Kalicharan (8), distinguished. 


S.C. A. [from the decree of the District 
Judge, Jullundur, dated June 1, 1932. 


Mr. Achhru Ram, for the Appellant. 
Mr. Mehr Chand Mahajan, for 
Responden's. 


the 


_Judgment.—The plaintiff in this case 
was a brother of one Munshi Ram, whose 
share in certain landed property was sold in 
execution of a decree obtained against him 
by Mela Ram and purchased by Kehr 
Singh at a Oourt auction, Mela Ram's 
share in the property was 3-16, but the 
plaintiff alleged that had been 
sold by mistake to Mehr Singh and sought 
to recover the excess. The Courts below 
have dismissed the suit and the piaintif 
has preferred a second appeal. 

The main ground on which the learned 
District Judge has thrown out the plant 
ifPs suit isthat in view of the provisions of 
e. 47, Civil . Procedure Code, no separate 
suit was competent and the ciaim could 
only be inquired into by the executing 
Court. As a matter of fact the plaintiti 
had raised an objection in the execution 
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proceedings though in a different form, but 
it was thrown out. 

The determination of the point of law 
referred to above depends upon the answer 
to the question whether the point at issue, 
viz., whether the plaintiff was entitied to 
any excess cf land sold in execution of 
the decree arose between the parties to 
the previous suit or their representatives. 
The learned Counsel for the appellants 
contends that the auction-purchaser was 

neither a party to the suit nor a represent- 
ative of any party thereto and that alihough 
the plaintiff was impleaded jn the previous 
suit, he was joined as a pro forma defend- 
ant and could not therefore properly be 
held to be a party to the suit within 
the meaning of s. 47, Civil Procedure Code. 
Thereisa conflict of authorities cn the 
question whether an auction-purchaser 
who is a stranger can be considered to be 
a representative of the decree-holder or 
the judgment-debtor, but if was held by 
the Punjab Chief Court in Hukam Chand 
v. Ganga Ram (1) that he is not a repre- 
sentative of either and a similar view was 
taken in Asghari -Begam v. Irshad-ud-Din 
(2). 

lihe learned Counsel for the respondent 


did not dispute the correctness of this 
view for the purposes of this appeal, 
but urged that even if the auc- 


tion-purchaser was nota party, the ques- 
tion still arose between the parties to the 
suit inasmuch as the decree-holder and the 
judgment-debtor, both of whom were parties 
10 the present suit were interested inthe 
decision of the matter in issue adversely 
to each other, and this was sufficient for 
the purposes of 8.47. In support of this 
argument reliance was placed on Jainulrud- 
in Sahib v. Krishna Chettiar (3) and Veyin- 
dramuthu Pillai v. Maya Nadan (4). ‘The 
former ruling was based on an interpreta- 
tion of the latter which was a Full 
Bench ruling of the Madras High Court, 
in which it was held on the basis of the 
remarks of their Lordships of the Privy 
Council in Prosonno Kumar Sanyal v. 
Kali Das Sanyal (5) that irrespective of any 
questien of the representative character of 
the auction-purchaser s. 47, Civil Procedure 


ae 49 Ind. Oas. 140; AIR 1919 Lah. 176; i2PR 


a 79 Ind. Cas 57; AI R 1925 Lah. 176, 

(3) 63 Ind. Cas. 200; AIR 1921 Mad. 420; 41M L 
J1z0: 14 L W 92; (1921)M W N4OL. 

(4, 54 Ind, Cas. 209; A I R 1920 Mad. 324; 43 M 107; 
ews 881; 26 M LT 391; 38 M L J 33 
5) 19 0 683; 191A 166;6 Sar. 209 (P O), 
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Code, should be applied to his case where 
the question raised is one relating to th 
execution, discharge and satisfaction of the 
decree and is one in which the decree- 
holder and the judgment-cebtor are 
adversely interested. A similar view seems 
to have been taken in Gokul Singh vV. 
Kisan Singh (6). According to this view, 
the present suit would certainly be barred 
by s. 47, Civil Procedure Code, but there 
is also another way of looking at the 
question so faras the present suit is con- 
cerned. The plaintiff in this case was 
admittedly joined as a party in the 
previous suit, being a co-sharer and as 
such interested. The plaintiffis claiming 
that the property sold in Court auction 
was in excessof what could be sold under 
the decree. On this point he is resisted 
not only by the auction-purchaser but also 
by the decree-holder, who was jcined as a 
defendant and who claimed that only 3-i6th 
share had beensold. It seems therefore 
clear in the circumstances of this case that 
an issue relating to execution of the decree 
arose betweenthe plaintiff and the decree- 
holder, bothof whom were parties: to the 
previous suit, The learned Counsel for the 
appellant has urged that the plaintiff should 
not be considered to be a party to the 
previous suit as he was merely joined as 
a proforma defendant, but s. 47, Civil 
Frocedure Code, dces not seem to make 
any such distinction. The le: rned Counsel 
for the appellant has relied on Sham Lal 
v. Amar Prasad (7) and kb te kam Vv. 
Kalicharan (8). But these rulings do not 
appear to be hel: ful. The former seems 
to have been decided on its peculiar facts, 
while in the latter the decision seems to 
proceed merely on the ground that the 
plaiutiff had not been made a party to the 
execution proceedings. The present plaintiff 
is properly impleaded in the original suit 
and as at present advised, I see no good 
reason to hold that he was nota party to 
that suit within the meaning of s. 47, 
Civil Procedure Code. I dismiss the appeal 
but in view of all the circumstances leave 
= parties to bear their costs. 
Appeal dismissed. 


63 7 Ind. Cas. 457; 34 B 546; 22 Bom L R539, 

(7) 39 Ind, Cas, 656; 2 PL J 219; 3 PLW 
422 
(8) 91 Ind, Cas, 218; AIR 19:6 ‘Nag. 68; 8 N Ld 
124, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 226 of 1992 
March 14, 1934 
SRIVASTAVA AND RACHHPAL SINGH, JJ. 
MAHMOOD ALI KHAN AND OTHERS— 
APPELLANTS 
versus 
ALI MIRZA KHAN -RESPONDENT 
Civil Procedure Code (Act V of 1908), O. I, 7.9, 
0. XXXIV, r. \—Mortgage suit—Failure to im- 
plead some of the heirs of the deceased mortgugor— 
Whether fatal to the suit—Deed—Construction— 
Stipulation that sub:mortgagee would take profits 
after payment of Government revenue—Intention of 
parties—Right of accounting, if can be inferred 


Order I, r. 9, Civil Procedure Code, applies to mort- ` 


gage suits as well as to other suits. Failure to join 
some of the heirs of the deceased mortgagor is not fatal 
to an appeal by the mortgagee anda decree can be 
passed which will bind all the heirs of the deceased 
mortgagor. The plaintiff will be deemed to be litigating 
in the absence of fraud or collusion, in the common 
interest of himself and all the other heirs of the 
deceased mortgagor. Haider Ali v. Mahummad 
Safiuddin (7), relied on; Kesavan v. Sankaran 
Nambudri (1), Manakal Vasudevan v. Collector of 
Malabar (2), Surjiram Marwari v. Barhamdeo 
Prasad (3), Zaharia v. Debia (t, Mathura Singh v. 
Jagdat Singh (5) and Waliullah v. Ejaz Al (6), 
distinguished. 

In a deed of sub-mortgage, the sub-mortgagor 
recited that he was borrowing a sum of money and 
would pay the a:nount with interest. It was also 
recited that the sub mortgagee was put in posses- 
sion and that after payment of Government revenue 
out of the profits he would appropriate the balance 
in payment of interest : 

Held, that simply because the rate of interest 
was meationed, it would not follow that the parties 
must have intende1 that there was to be accounting 
and that if the parties had intended that there was to 
be a2c uating batween thom, then that intention 
would have been clearly expressed in the deed and 
is would not have been stated there that the sub- 
mortgagee would tuke the profits after the payment of 
the Government ravenue in payment of interest and 
that under the terms of the sub moitgage deed the 
plaintif was not entitled toask foran account. 

S.C. A against the order of the Addi- 
tional Sub-Judge, Sultanpur, dated July 7, 
1932. 

Messrs. M. Wasim and Khaliquz Zaman, 
for the Appellants. 

Messrs. H. Husain and Akhtar Husain, 
for the Respondent. 

Judgment—This is a defendants’ appeal 
arising out of a mortgage sult. 

A preliminary objection has been taken 
by the learned Counsel for the respond- 
ent that the appealis not competent. In 
order to appreciate this contention 1t 1s 
necessary to seb forth here shortly the 
circumstances giving rise to this Case. 
On January 238, 1831, one Ghulam 
Imam executed a mortgage deed in favour 
of Khan Mirza Khan. On August 4, 
1890, Khan Mirza Khan made a sub- 
mortgage of the property mortgaged to 
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him in favour of one Dhatnkal Singh. 
The rights of Uhaunkal Singh as sub- 
mortgagee were sold to defendant No. 5 
and to one Rahmat Din, the predecessor 
of the defendants Nos. 6 to 8. The 
plaintiff is one of the heirsof Khan Mirza 
Khan and the defendants Nos. 9 to 13 
are his other heirs. The defendants Nos. 
l to 4 are the heirs of Dhaunkal Singh 
and were proforma defendants. The 
plaintiff instituted a suit to redeem the 
sub-mortgage referred to above. His suit 
was resisted by the defendants Nos. 9 to 
8. One of the pleas taken in defence 
was that under the terms of the sub- 
mortgage sought to be redeemed there 
could be no accounting. The learned 
Munsif who heard the case came to the 
conclusion that the deed of sub-mortgage 
contemplated accounting between the mort- 
gagor and the ‘mortgagee and, therefore, 
the plaintiff was given a decree for re- 
demption directing that accounts be taken 
between the plaintiff and the defendants 
Nos. 5 to 8. It was also held by the 
learned Munsif that the defendants Nos. 
3 to 4 were not liable to account. Two 
appeals were preferred against this decision. 
One was by the plaintiff and the other 
was by the defendants Nos. 5 to 8. One 
of the grounds taken in appeal by the 


defendants Nos. 5 to 8 was thst the 
decision of the first Court directing 
accounts to be taken between ths mort- 


'gagor and the mortgsgee was not correc. 


This contention did not find favour with 
the lower Appellate Court withthe result 
ihat the appeal of defendants Nos. 5 to 
8 was dismissed. The appeal of the 
plaintiff was allowed and the case was 
sent back to the first Court for taking 
aceounts in the light of the decision of 
the lower Appellate Court. The present 
appeal has been preferred by the afore- 
said contesting defendants against the 
decree of the lower Appellate Court dis- 
missing their appeal. No appeal has 
been filed against the order of the Court 
below allowing the appealof the plaint- 
if. 

The preliminary objection of the learned 
Counsel for the plaintiff-respondent is 
that as all the hirs of the sub mort- 
gagor are nob parties to the appeal so 
it cannot lie. We do nob see any force 
in this contention. The argument resis on 
rulings reported as Kesavan yv. Sankaran 


Nambudri (1), Munakal Vasudevan v. The 


(1) 7M LJ 266, 
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Collector of Malabar (D, Surjiram Marwari. 
v. Barhamdeo Prasad (3), Zaharia v. 
Debia (4) Mathura Singh v. Jagdat Singh 
(5) and Waltulla v. Ejaz Ali (6) where 
in view of the provisions of e. 85 of the 
Transfer of Property Act, it was held 
that non-joinder of necessary parties was 
a Tatal defect to {he case or appeal, but now 
the procedure as regards necessary parties 
to a mortgage suit is regulated by the 
provisions of r.1, O. XXXIV of the Code 
of Civil Procedure, which enacts that sub- 
ject to the provisions of this Code, all 
persons having an interest either in the 
mortgage security or in the right of 
redemption shall be joined as parties to 
any suit relating to the mortgage. The 
same Code provides in r. 9, O. I of 
the Code of-Civil Procedure that no suit 
shall be defeated by reason of the mis- 
joinder or non-joinder of parties and the 
Court may in every suit deal with the 
matter in controversy so far as regards 
the rights and interests of the parties 
actually before it. In Haidar Ali v. 
Mahammad Safiuddin, 134 Ind. Cas. 1068 
(7), it was held by the Calcutta High Court 
that non-compliance with the provisions 
of O. XXXII, r. 1 of the Code of Civil 
Procedure was not necessarily fatal toa 
suit to enforce a mortgage and thatO.J, 
r. 9, applied to mortgage suits as well 
as to any other suit. Feilure to join 
some of the heirs is not in the circum- 
stinces, fatal to the appeal and 
a decrce can be passed which will 
bind all the heirs of the deceased mort- 
gagor. In this case the plaintiff will be 
deemed, to be litigating in the absence 
of fraud or collusion, in the common 
interest of himselfand all the other heirs 
of Khan Mirza Khan. For these reasons 
we overrule the preliminary objection. 

The only question which has been argued 
in this appeal before us is whether there 
can be accounting between the paities, 
having regard to the terms of the sub- 
mortgage deed. This question is to be 
determined with reference to the inter- 
pretation to be placed onthe terms of the 
deed. In the deed Ex. 6, the sub-mortgagor 
recites that he is borrowing asumof Rs. 773 
and would pay the amount with interest 
at ten annas per cent. per mensem. Later 

Q)9MLI49. 

(3) 2 O L J 202. 

(4; 7 Ind. Cas. 156; 33 A 51; 7 ALJ 861, 

(5)50 O 146, 

(6) 13 Ind. Ces, 984; 15 O O 22. 


(7) 134 Ind, Cas 1068; A I R 1932 al, 31; Ind. 
Rul. (1932) Oal, 28; 54 OL J 113, pa 
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on it is recited that the sub-mortgagee 
is put in possession and that after pay- 
ment of Rs. 95 yearly for Government 


revenue out of the profits, he would 
appropriate the balance in payment of 
interest. Both the Courts below have 


interpreted this deed to mean ihat the 
intention of the parties wes that there 
should be accounting between them. The 
chief reason which led them to arrive 
at this conclusion was the stipulation 
about the rate of interest mentioned in 
ihe deed. It may be stated that the. 
mortgage deed is somewhat inartistically 
drawnup. Generally if the parties agree 
that there is to be no accounting it is 
wholly unnecessary to mention the rate 
of interest. All that is necessary to say 
is that the profits will go in discharge 
of interest; but it does not in ouropinion 
necessarily follow that simply because 
the rate of Interest 1s mentioned, so the 
parties must have intended that there 
was to be accounting. A question of 
this description is to be decided with 
reference tothe terms of each deed. The 
parties at one place may mention ihe 
rate of interest and at another place in 
the deed they may enter into a clear 
stipulation that there isto be no account- 
ing. In such a case it would not be 
correct to say that because the rate of 
interest was mentioned in the deed, so the 
intention of the parties was that there 
should be accounting. It appears that 
when the parties agreed that profits after 
the payment of the Government revenue 
should go towards the payment of interest, 
it was their intention that there “was to 
be no accounting. There is one fact 
mentioned in the deed which goes to 
strenethen this conclusion. There is a 
reference to the mortgage deed under 
which the original mortgagee took posses- 
sion over the mortgaged property. It is 
mentioned that both the sub-mortgagor 
and the mortgagor have a right toredeem 
the mortgage. Now under the terms of 
the original mortgage ceed, Ex. 4, it was 
clearly agreed between the mortgagee and 
the mortgagor that there was to be no 
accounting at all. The mortgagor could 
not have claimed to go into accounts 
under the terms of Ex. 4 if he had sued 
the mortgagee. As under the terms of the 
deed Ex. 6, the mortgagor is also given 
the right toredeem, it may be gathered 
that the intention of the parties to Ex.6 
was that there was to be no accounting. 
Under the provisions of s. 77 of the 
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Transfer of Property Act, the parties can 
enter into a contract that there is to be 
no accounting between them. We think 
that if the parties to Ex. 6 had intended 
that there was to be accounting between 
them, then that intention would have 
been clearly expressed in the deed and 
it would not have been. stated there that 
the sub-mortgagee would take the profits 
after the payment of the Government 
revenue in payment of interest. We may 
mention that we have come to this con- 
clusion with a certain amount of hesita- 
tion and have been influenced fo some 
extent by the fact that under the terms 
of the deed, Ex. 6, the mortgagor is 
also mentioned as being competent to 
redeem and as we have remarked already, 
as between the mortgagor and the mort- 
gagee, there was a clear stipulation in 
Ex. 4 that there was to be no accounting. 
We, therefore, hold that under the terms of 
the sub-mortgage sought to be redeemed the 
“ plaintiff is not entitled to ask for an account. 

No ether plea was pressed before us 
on either side, 

For the reasons given above we are of 
opinion that the plaintiff is entitled to 
redeem the mortgags on payment of the 
sum of Rs. 773. We accordingly allow 
this app?al, seb aside the decrees of the 
Court below and pass adecree for reJemp- 
tion in favour of the plaintiff on his 
paying into the Couri of firs: instance 
the sum of Rs. 773 and the costs of 
defendants Nos. 5 to 8 in all the Caarts 
within a period of six months from t-day. 
In default of payment of the aforesaid 
amount to the defendants Nos. 5 to 8 
within the period fixel the mortgagee 
rights in the property specified in tho 
decree of the Court of first instance shall 
be sold. 


N. Appeal allowed. 


PATNA HIGH COURT 
Civil Revision No. 384 of 1933 
November 21, 1933 
MOHAMMAD NGO $; J. 
Musımmat BERUNIKA KUER — 
PETIT. ONER 
VETSUS 
FRANCIS THAKUR - Oppositz Party 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 95, 96, 36—Sale—House purchased by auction-pur- 
chaser locked—Power of Court to order lock to be 
broken open to put purchaser in possession - Delivery 
of possession—Modes of delivery—Mode of. delivery, 
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if depends on discretion of Court—Properity not in 
occupation of judgment-debtar. 

When a Court has sold a property of the judgment- | 
debtor either to a atranger or to the decres-holder, 
it ig morally and legally bound to do all that lies 
in its power under the provisions of the law to put 
the auction-purchaser in possession of the same. 
When the law enjoins a certain duty upon a Court 
it gives the Court power to do everything which is 
necessary for performing that duty, Under the law 
the Court is bound to put the auction-purchaser in. 
possession of the house, if necessary by removing tha 
judgment-debtor or any other person who might have 
refused to vacate the sameand for doing so it is 
necessary for the Court Officer to go into the house. 
Ii the doorof the house is locked and the Court is 
obstructed from exercising the power vested in it 
by law, it is the duty of the Court to removethat , 
obstruction and carry out the mandatory provision 
ofthe law. Ifthe Munsif finds that the judgment- 
debtor o° any person on his behalf obstructs the 
due execution of the processof law issued by him 
he has the power of summarily putting the judgment- 
debtor or any person acting at his instigation into 
civil prison for a period of 3u days. 


Under the law there are two modes of delivery 
of possession ofa property, both when there is a 
decree for possession and when the auction-purchaser 
is to be given possession. These two modes do not 
depend upon the discretion of the Court, but depend 
upon the nature of the property of which possession 
is to bə given, If the property is in occupation of 
the judgment-debtor or of some person on his behalf 
etc, the possession is to be given under one mode, 
namely, by removing the judgment-debtor and 
putting the auction purchaser or decree-holder in 
possession of it. On the other hand, if the 
delivery of possession isof a property which is 
nit in occupation of the judgment debtor but it 
is in occupation of a tenant or other person 
entitled to oczupy the same, the delivery of posses- 
sion is to ba given by proclaiming the pos« 
session of the decree-holder or auction-purzhaser, 
lf the property of which he auction-purchaser 
secks possession is not in the occupation of 
the judgment-debtor himself, the delivery of 
possession must be under O. XXI, r. 95 Civil Pro- 
cedure Code andit will not be a formal delivery 
of possession but it will bea delivery of pos- 
session by removing the judgment-debtor or any 
person not entitled to continue in possession or who 
is bolding it on his behalf, and putting the auction 
purchaser in possession of it. 

C. R. from an order of the Munsif of 
Bettiah, dated April 27, 1933. 

Messrs. Jadubans Sahay and Rajeshwari 
Prasad, for the Petitioner. 

Messrs. B. N. Mitter and G, Mohammad, 
for the Opposite Party. 

Judgment.—This application is directed 
against an order of the Munsif of Bettiah 
who declined to put the petitioner in 
possession of a house (purchased by her 
at a Court sale) by breaking a lock at 
the outer door of the house. The facts 
are simple. The petitioner as decree- 
holder purchased a house belonging to the 
When she asked the 
Court to put her in possession of it a writ 


.of delivery of possession was issued, bug - 


~ 
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it was found that the house was locked. 
The learned Munsif thought that the law 
did not. empower him to break open the 
lock in order to put the auction-purchaser 
in possession and he called upon her to 
show him any law under which he could 
do so. The auction-purchaser, in my 
opinion, had simply to draw the attention 
of the Court to O. XXI, r. 95 of the 
Code of Civil Procedure and to its plain 
meaning. Her lawyer, however, cited some 
old cases decided by the Calcutta High 
Court, but the learned Munsif thought 
that they did not apply to delivery of 
possession to auction-puichaser but to 
cases in which the decree itself is for 
delivery of possession as if there is any 
difference between the twoas tothe power 
of Court in the matter of delivery of 
possession. Itis much to be regretted that 
the learned Munsif instead of doing every- 
thing in his power to put the auction 
purchaser in possession of the house and 
to exercise his lawful powers in defeating 
the obstructive tactics of the judgment- 
debtor has passed an order which if 
upheld will bring the administration of 
justice into ridicule. It will be the easiest 
thing for judgment-debtor whose house 
has been sold to lock the house and 
thereby stop the Court from putting the 
auction-purchaser in cccupation of the 
house. When a Court has sold a properiy 
of the judgment-debtor either to a stranger 
or 10 the decree-holder, it is morally and 
legally bound to do all thit lies in jis 
power under the provisions of the law to 
put the auction purchaser in possession 
of the same. I fail to understand what 
further power beyond what he had under 
O. XXI, r. 95, the learned Munsif wanted, 
in order to enable him to direct the break- 
ing open of the lock. Order XXI, r. 95 
of the Civil Procedure Code rans 
thus :— 

“Where the immovable property sold is in the 
occupancy of the judgment-debtor or of some persons 
on his bebalf or of some person claiming under a 
title created by the judgment-debtor subsequently 
to the attachment of such property and a certificate 
in respect thereof has been granted under r. ?4, 
the Court shall, on the application of the purchaser, 
order delivery to be made by putting such purc- 
haser, or any person whom he may appoint fo 
receive delivery on his behalf, in possession of the 
property, and, if need be, by removing any person 
who refuses to vacate the same.” 

It is obvious that if the houseis lockea 
how the Court can put the purchaser in 
possession. When the law enjoins a 
certain duty upon a Court it gives the 
Court power to do everything which is 
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necessary for performing that duty. Under 
the law the Court was bound to put the 
auction-purchaser in possession of the 
house, if necessary by removing the judg- 
ment-debtor or any other person who might 
have refused to vacate the same and for 
doing so it was necessary for the Court 
officer to go into the house. If the door 
of the house being locked the Court was 
obstructed from exercising the power vested 
in it by law it was the duty of the Court 
to remove that obstruction and carry out 
the mandatory provision of the law. The 
learred Munsif, while refusirg to order 
the breaking of the lock directed the 
Ccmmissioner deputed to déliver possession 
only under O. XXI, r. 95. Iam unable 
to understand this order. How could the 
Commissioner give possession under 
O. XXI, r. 95 by puttingthe auction- 
purchaser into possession of the house 
without going into the house when the 
learned Munsif by his order stopped him 
from entering the house and decided that 
the lock could not be broken open? I 
am also unable to understand what other 
mode of delivery of possession was premit- 
ted in this case that the learned Munsif 
directed the Commissioner to give pcsses- 
sion only under O. XXI, r. 95. I have 
not the least doubt in my mind that it 
was the duty of the learned Munsif to direct 
the breaking of the Jock and pitting the 
auction-purchaser into possession of the 
house. So that the aucsion-purchaser may 
not have to come to this Court again I 
wish to point out to the learned Munsitf 
the provisions of O. X XI, r. 98, so that 
if he finds that the juigment-debtor or 
any person on his behaf ovstrucls tLe 
due execution of ths process of law issued 
by him he has the power of summarily 
putting the judgment-debtor or any person 
acting ai his instigation into civil prison 
for a period of 30 days. 


Before I pass an order in this case I wish 
to refer 10 oie matter though it is not 
directly before me. It appears fiom the 
order sheet of the learned Munsif, dated 
March 15, 1933, that some person whose 
name is not clear from the order sheet 
objected to the delivery of possession on 
the ground that the property in question 
was a part of his zanana house and that the 
wril showed that it was to be served ona 
portion of his own land. The learned 
Munsif here remarked that the objection 
was frivolous as the objector did not claim 
the property and that he would simply . 
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deliver a formal dakhaldehani without which 
the applicant (meaning the auction-pur- 
chaser) 
cannot understand the order. If by the writ 
of delivery of possession a third person is 
threatened with dispossessi nor dispossessed, 
he has his remedy. If he obstructs the delivery 
of possession the Court on application of the 
auction-purchaser can investigate it under 
O.XXI, r. 97 and if he is dispossessed he 
can have the matter investigated under 
r. 109. The order leads me to think that 
the learned Munsif is not quite clear in his 
mind asto whatisa formal dakhaldehani 
and what is an actual dakhaldehant. He 
mentions the dakhaldehani as formal and 
then later calls it only under O. XXI, r. 95. 
Under the law there are two modes of 
delivery of possession of a property, both 
when there is a decree for possession and 
when the au*tion-purchaser is to be given 
possession, These two mrdes do not 
depend upon the discretion of the Court, 
but depend upon the nature of the property 
of which pessession is to be given. If the 
propeity is in occupation of the judgment- 
debtor or of some person on his behalf etc., 
the possession is to be given under one 
moje, namely, by removing ths judgment- 
debtor and putting the auction-purchaser 
or decree-h Ider in poszession of it: «Vide 
O. XXI, rr. 35 and 95). On the other hand, 
if the delivery of possession is of a prop- 
erty which is not in occupation of the 
judgment-debtor but it isin oc2upation of 
a tenant or o her person entitled to occupy 
the same, the delivery of possession is t3 
be given by proclaiming the p ssession of 
the decree-hoider or aiction-purctaser: 
(Vide O. XXI, rr. 36 or 96). In this case 
as it appears from the record there is no 
case that the property of which the auction- 
purchaser seeks possession is not in the 
occupation of the judgment-deltor himself, 
therefore the delivery of possession must be 
under O. XXI, r. 95 and it will not bea 
formal delivery of possession as the learned 
Munsif seems tospeak of it but it will bea 
delivery of possession by removing the 
judgment-debtor or any person not entitled 
to continue in possession or wh» is holding 
ison his behalf, and putting the auction- 
purchaser in possession of it. Any person 
who objects to the delivery of possession 
and claims that he hasa right to continue in 
possession in spite ofthe sale and that his 
right, if any, has not been affected by the 
sale, has, if dispossessed, his remedy. Mr. 
Mitter who appeared on behalf of the 
opposite party judgment-debtor had 
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-obivously no cause to show why this 


dakhaldehant should not issue. He, 
however stated that the house in question 
could not be approached without trespas- 
sing into the lands belonging to a third 
person. That is a matter which does not 
concern the judgment-debtor. There is, 


` however, some indication of'it in the order 


sheet and in order to avoid complications I 
direct the learned Munsif to issue specific 
instructions to the officer whom he deputes 
for delivery of possession under the orders 
which I propose to pass in this case that if 
the house which has been sold cannot be 
approached without passing throvgh the 
lands of a third person nət bound by the 
sale and this third person obstructs the 
delivery of possession, the matter should be 
brought to the notice of the Court and the 
Court, if necessary, on the application of 
the auction-purchaser by deputation of a 
Commissioner and getting a proper map 
prepared, should decide whether the objec- 
tion in this respect is correct. If the objec- 
ion is of sucha nature that it can be 
decided under O. XXI, r. 97 or r. 100, it 
will be so decided. If the objection cannot 
be so decided and there is no independent 
access to the house in question the delivery 
of possession will be stopped, leaving the 
auclion-purchaser to take such further steps 
in a proper suit as she is advised. Subject 
io this the order which I pass is this. The 
learned Munsif will depute, with as much 
expedition as is possible, a suitable and 
reliable officer to proceed to the house and 
give possession to it, within the boundaries 
ag mentioned in the sale certificate (after 
carefully ascerlaining it) to the auction- 
purchaser, and if in order to have access to 
the house in question it is necessary to 
break open any lock, that officer will do so. 
The properties found inside the house will 
be made over to the judgment-debtor if he 
is present, or to any person who is present 
on his behalf having been duly authorised 
by him to receive them. If neither the 
judgment-debtor nor anybody else on his 
behalf is present on the spot to receive the 
proparties, a list of them will be made and 
they will be kept in such safe custody as 
the learned Munsif may direct and will be 
made over to the judgment-debtor on a 
properiy application made by him. The 
delivery of possession will be subject to 
any objection made by a third party under 
O. XXI, r. 100. As the judgment-debtor 
did not resist this application I pass no 
order for costs. 
N; Order accordingly. 
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OUDH CHIEF COURT 
Civil Revision Application No. 64 of 1933 
March 12, 1934 
Srivastava AND NanavoitTy, JJ. 
ADESHW AR PRASAD alias BACHCHU 
— PLaInTIfFF—APPLICANT 


: Versus 
Musammat BADAMI DEVI AND otuErs— 
DEFENDANTS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 115— 
Order to make good deficiency in court-fee—Wheiher 
one deciding a case—Revision, competency of —Court- 
fee—Suit for declaration only—Consequential relref 
not sought—Order for payment of ad valorem court- 
fee—Whether proper —Material irregularity. 

An order requiring the plaintiff to make good 
certain deficiency in court-fee fully decides the 
matter in controversy as regards court-fee and con- 
stitutes a compete adjudication of the controversy 
at that particular stage of the suit Such an order 
is an order deciding acase,and can be the subject 
of an application in revision Lakshmi Narain v, 
Dip Narain Rai (|), followed. . 

Where the relief sought in the plaint is merely 
to the effect that the property in suit or at least the 
plaintiff's share therein was not liable to attachment 
and sals in execution ofcertain decrees obtained by 
the defendants against his father, and the plaint 
read as a whole shows clearly that the plaintiff 
seeks nothing more than a declaration about the 
property not being liable to attachment and sale, no 
consequential relief is sought and an order requiring 
the plaintiff to pay ad valorem court-fee cannot besup- 


rorted and in parsing such an orderthe lower Court: 


would be acting with material irregularity. 

App. against an order of the 
Additional Subordinate Judge, Gonda, 
dated July 27, 1933. 

Messis. Bhawani Shankar and Bishen 
Prasad, for the Applicant. 


Judgment.—This is an application for 
revision of an order dated July 27, 1933, of 
the Subordinate Judge of Gonda requiring 
the plaintiff to make good certain deficien- 
cy in court-fee. 

A preliminary objec‘ion has been raised 
on the ground that the order of the learned 
Subordinate Judge does not decide any 
case within the meaning of s. 115 of the 
Code of Civil Procedure and that the ap- 
plication for revision is therefore not main- 
tainable under that section. We are of 
opinion that the matter in controversy as 
regards the court-fee which formed the sub- 
ject-matter of a preliminary issue has been 
fully decided and the order of the learned 
Subordinate Judge constitutes a complete 
adjudication of the controversy at that 
particular stage ofthe suit. A similar ob- 
jection was raised in Lakshmi Narain v. 
Dip Narain Rai (1). It was held by a 
Bench of the Allahabad High Court that 
such an order is an order deciding a case 


(1) 148 Ind. Cas. 152; A IR 1933 All. 350; (1933) 
A LJ.3i]; 55 A 274; 6 RA 650, 
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“and can be the subject of an application in 


revision. We are in agreement with the 
view taken in that case. We accordingly 
overrule the objection. 

Next as regards the merits, we are of 
Opinion that the lower Court has acted 
with material irregularity in holding that 
the plaint involves a claim for declaration 
coupled with a consequential relief. The relief 
sought in the plaint is merely to the effect 
{hat the property in suit or at least the 
plaintiff's share therein was not liable to 
attachment and sale in execution of certain 
decrees obtained by the defendants against 
his father. It was argued on behalf of the 
defendants that the relief claimed in the 
plaint is really a consequential one which 
is to be granted as a result of a declaration 
about the decree being invalid against the 
plaintiff. The contention is that although 
no such declaration has been claimed in 
express terms in the plaint, it is implicit in 
the allegations contained therein. We find 
ourselves unable to accede to this argument. 
All the material paragraphs of the plaint 
have been read out to us by the learned 
Counsel for the defendants. They show 
that according to the plaintiff's case his 
father had only a life interest in the prop- 
erty and the decrees which had been passed 
against him were void. We are not con- 
cerned at this stage with the question whe- 
ther these allegations are . correct or not. 
But itis clear that according t> the plain- 
tiffs allegations the decrees are void ‘ab 
initio’ Thus in our opinion the plains 
read as a whole shows clearly that the 
plaintiff seeks nothing m»:e than a declara- 
tion about the property not being liable to 
attachment and sule. We musi therefore 
hold that, no consequential relief beng 
sought, the order of the lower Court re- 
quiring the plaintiff to pay ‘ad valorem’ 
court-fee cannot be supported. 

We accordingly allow the application 
with costs and set aside the order of the 
lower Court. 

N. Application allowed. 





RANGOON HIGH COURT 
Crimin2l Revision No. 35!-B of 1933 
November 20, 1933 


l MACKNEY, J. 
MAUNG CHIT TUN— APPLICANT 
versus 
MA PWA SEIN— OPeos1TE Party 
Criminal Procedure Code (Act V of 1838, ss. 488, 
489 .2)—Order under s, 488 by High Court—Subsee- 
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quent decree for restitution of conjugal rights by 
a competent Civil Court—Consideration of effect of 
desre2— Practice— Precedent- -Authorized reports to 
be followed, 

Where after an order under s. 48, Crimiaal 
Proc:dure Code, a decree for restitution of conjugal 
rights has been passed by a competent ¢ ivil 
Court, the Magistrate should consider the effect of 
this decree under s 484 (2). He should give each 
side an opportunity of being. heard. Maung Dun 
v. Wa Sein (1), relied on. 

Lower Courts should follow the authorized reports 
of the decisions of their High Court rather than 
ths unauthorized reports , 

Or. R. from an order of First Additional 
Magistrate, Paung, dated August 25, 1933. 

Mr. U Sein Tun Aung, for the Applicant. 

Mr. 0. 5. Woon, for the Opposite Party. 

Order. In this case the applicant, 
Maung Chit Tun, had an order passed 
against him by the High Courtin Criminal 
Revision No. 7-B of 1933, under s. 488, 
Criminal Procedure’ Code, directing him to 
pay maintenance of Rs. 10a month to his 
wife, the respondent, Ma Pwa Sein. The 
oder was passed on February 13, 19 3. 
Subsequently in Civil Sait No, 74 of 1933 
of the Pownship Court of Paung, Maung 
Chit Tun cbtained a decree against, Ma 
Pwa Sein fo: restitution of conjugal rights. 
. Tne decree was dated June 20, 1933, the 
suit having been filed on May 22, 1933. In 
Criminal Miscellaneous Trial No, 62 of 
1933 before the First Additional Magis- 
trate of Paung, who happens to: be the 
same Township Judge that passed the civil 
decree, Ma Pwa Sein applied, under s. 490, 
Criminal Procedure Code, for enforcement 
of the maintenance order. 
applicant, Maung Chit Tun, when called 
upon to show cause, himself filed an ap- 
plication under s. 489, cl. (2), Criminal 
Procedure Code, praying that, In view of 
his decree, the Magistrate should cance] 
the maintenance order. The Magistrate 
considered the application, but was of the 
Opinion that as the order of maintenance 
had been passed by the High Court of 
“Judicature, the best way for the respondent 
to getrelief was to apply to the High Ocurt 
for cancellation of that order and in the 
absence of such an order of cancellation 
_he felt himself bound to enforce the order 
to pay maintenance. The direction given 
in s.489 cl. (2), Criminal Procedure Code, 
is quite clear. It says: 

“Where it appears to the Magistrate that, in con- 
Sequence of any decision of a competent Civil Court 
any order made under s, 48, should be cancelled 
yor varied, he shall cancel the order, or, as the case 
may be, vary the same accordingly,” 


.. Now the order of the High Court of 
Judicature was made under gs; 488, Ori- 
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minal Procedure Code. The Magistrate 
need have no diffidence in considering the 
effect of the decree of restitution of con- 


jugal rights on this order, because the 
Criminal Procedure Code, not only gives 


him the power, but actually requires him 


to consider its effect. I therefore set aside 
the Magistrate’s order and direct him to 
come to a decision on tae application of 
Maung Chit Tun. I would like to call 
the Magistrate's attention to the fact that 
he should follow the authorized reports of 
the decisions of this Court rather than the 
unauthorized reports. The decision rc- 
ported in the case of Maung Cun v. Ma Sein 
(1) is worthy of his caieful attention. He 
should give each side an opportunity of 
keing heard, and in conside:ing the points 
put before him he shouid follow the 
principle laid down in the above cited 
decisicn., 

There has been an order issted by this 
Court directing slay of the Magistrate’s 
orcer directing pavment of the arrears of 
maintenance. This order shall continue 
tntilthe Magistrate has decided the matter 
which is now. before him. Afier he has 
come to this deeision the order shall be con- 
sidered defunct. ; 

N. Z Order accordingly. 

(1) 89 Ind Cas, 317; £I R 1925 Rang. 268: 26 Cr, 
L J. 1311; 3 Rang. 120. 
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OUDH CHIEF COURT 
Civil Revision Application No, 69-of 1933 
March 12, 193-4 
SRIVASTAVA AND NaNavorry, JJ. 
Shaikh MUHAMMAD KAMIL—PLAINTIEH 
—APPLICGANT 
VETSUE 
Mirza MUHAMMAD WAJEEH AND OTHR 8 
—DEFENDANTS— OPPOSITE PARTY 
Civil Procedure Code (Act V of 190), O I, x 10 
—Suit against legal representatives of deceased— 
Legatee in respect of a share impleaded—Written 
statement of legatee mentioning a stranger was in 
possession of some property of deceased- Application 
to implead him—Maintainability— Admission "by 
stranger that he did come into possession— Effect 
o 


The plaintiff instituted a suit for rendition of 
accounts against the legal representatives of a 
deceased person and claimed a decree against him. 
A legatee of the deceased sought to be impleaded 
and in his written statement he stated that another 
person K was in possession of certain valuables 
belonging to the deceased, whereupon the plaintiff 
applied toimplead him asa defendant. The lower 
Court thought he wasan intermeddler and impleaded 
him as a defendant: j 

Held, that when the plaintif applied toimplead 
K he must be deemed to have adopted the states 
ment made by the legatee defendant, ` 


910 o 


Held, also, that K waa rightly impleaded as his 
written statement showed that he did come into 
possession of some property of the deceased, though 
the circumstances under which he came into posses- 
sion of it were in dispute. Muhammad Jafar Mirza 
v. M. Muhammad Raza (|), Cistinguished, 

C. R. App. against an order passed by the 
Additional Subordinate Judge, Lucknow, 
dated August 8, 1933. 


Messrs. Ghulam Hasan and IJftikhar 
Husain,for the Applicant. 
Mr. P. L. Varma, for the Opposite Party. 


Judgment. - This is an application for 
revision of tha order dated August 8, 
1933, passed by the learned Additional 
Subordinate Judge of Lucknow directing 
the applicant to be impleaded asa defend- 
ant in the suit. t 

The facis of the case are that the 
plaintiff instituted a suit for rendition of 
accounts against the legal representatives 
of one Abdul Hamid deceased and claimed 
a decree for Rg. 5,000 odd against them. 
After the institution of the suit one Abdul 
Rahim, ihe son of a deceased sister of 
Abdul Hamid, applied to be joined es a 
defendant on the allegation that he was 
a legatee of Abdul Hamid in respect of 
a two annas and eight pies share in the 
ertate left Ly him at his death. The 
application was granted and he was made 
defendant No. 5 in ithe suit. In the 
written statement filed by Abdul Rahim 
he stated that the applicant Muhammad 
Kamil wasin possession of ceitain valuables 
belunging to Abdul Hamid. Thereupon 
the plaintiff made an application praying 
`- that Muhammad Kamil should also be 
impleaded as a defendant. | 

The leained Subordinate Judge was of 
opinion that the position of Muhammad 
Kamil was that of an intermeddler and 
he accordingly ordered him to be joined 
as a defendant. 

The main contention urged on behalf 
of the applicant is that the plaintiff has 
made no definite allegations of fact against 
him and has based his application merely 
upon the statement contained in the 
written statement filed by Abdul Kahim. 
We are of opinion that when the plaintiff 
made the application to implead Muham- 
mad Kemil asa defendant, he must be 
deemed to have adopted the statement 
made by Abdul Rahim. It is no doubt 
true that he has prefaced the statement 
with the remark that it appears from the 
written statement of Abdul Rahim that 
a major portion of the property of Abdul 
Hamid was in the possession of Muham- 
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mad Kamil. We think that this prefacé 
was intended mainly 1o explain the delay 
in making the application. It has also 
been pointed out that the property of 
Abdul Hamid did not come into the hands 
of the applicant as an intermeddler but 
that it had been entrusted to him by the 
plaintiff while acting as an arbitrator and 
by the heirs of Abdul Hamid. It is 
further contended that the property which 
was entrusted- has subsequentiy been 
returned by him. These are matters 
relating to the merits of the claim against 
the applicant, which will have to be enquir- 
ed into at the hearing of the suit. Reliance 
has also been placed upon a decision of a 
Bench of the late Court of the Judicial 
Commissioner of Oudhin Muhammad Jafar 
Mirza v M. Muhammad Raza (1). That 
case is in our opinion distinguishable 
inasmuch as the person sought to be made 
defendant in. that case denied ithe 
allegations made against him, whereas 
in the present case the written statement 
of the applicant shows that he did come 
into pcssession of some propery of Abdul 
Hamid, though the circumsvaoces under 
which he came in possession of it are in 
dispute. ; 

Having given our careful consideration 
to the arguments urged on’ behalf of ihe 
applicant, we can see no ground for 
interference in revision. We accordingly 
1eject the application with costs. | 

N. > - Application rejected. 

(1) 16 Ind Oas 522; 1500 3)4. 55 
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LAHORE HIGH COURT 
Civil Revision Petition No. 158 of 1933 
November 22, 1933 
‘Baton, J. 
RAM PRASHAD—CrepitTor— 
PETITIONER 
versus ` 
CHAND AND OTHERS —OPPUSITE 
Parti Es 
Provincial Insolvency Act(V of 19?0,, s 21—Cre- 


RATTAN 


ditor’s petition —Insolvent admitting debt— Issue not . 


framed on the point—Appeal—Dismissal of petition 
without giving opportunity to creditor to produce 
proof of debt—Legality of. } 
Where an insolvent has admitted the debt due to 
the creditor petitioner and the lower Court has not 
considered it necessary to frame an issue and call 
for further proof, it is open to the District Judge 


in appeal to frame an issue on the point end tor 


remand the case for further evidence if he thinks 
fit to do so But he is not justified in dismissing 
the petition without giving the petitioner an oppor 
tunity to produce proof of his debt, 


ue. 


1934 

©. R. P. from an order of the District 
Judge, Jullundur, dated February 13, 1933. 

Mr. Vishno Datta for Mr. Badri Das, for the 
Petitioner. 

Mr. Achhru Ram for Mr. Dhannu Mal, for 
the Opposite Parties. ! 

Order.~In this case, one Ram Prasad, 
a creditor of Rattan Chand, applied for the 
latter being declared an insolvent on the 
ground that Kattan Chand had committed 
an actof insolvency by selling a shop to 
Dhannu Mal:Charanji Lal for Rs. 3,000 sọ 
as to give them a fraudulent preference 
over other creditors. The Court of the first 
instance granted the petition, but on ap- 
peal thé learned District Judge has set 
aside that order and dismissed the peti- 
tion. Ram Prasad has fileda petition for 
revision of the latter order and it is con- 
tended on his behalf that the learned 
District Judge has dismissed the petition 
on a giound, which was never in issue and 
on which the petitiorer was never called 
upon to produce evidenec3. This contention 
appears to be correct. The learned District 
Judge hasheid that the petitioner has fail- 
ed to prove that any debt was due to him, 


but the’ debt was admitted by the insol- 


vent. It is true ‘hat the respondent, Dhannw 
Mal Charanji Lal, pleaded in a general 
way that the alieged debts of Rattan Chand 
were fictiticus, butthey did not specifically 
plead that no debt was in fact due to Ram 
Prasad and he had nolocus standi to file 
the petition. The point was, therefore, never 
put in issue. Section 24, Provincial Insol- 
vency Act, requires the Court to call: for 
proof of the’ petitioner’s right to present 
the petition, but the insolvent having ad- 
mitted the debt, the Court apparently did 
not consider itnecessary to frame an issue 
and call for further proof, at that stage. 
It was, of course, open to the learned Dis- 
trict Judge to frame an issue on the point 
and remand the case for evidence thereon 
if he thought it fit to do, but I think he 
was not justified in dismissing the petition 
without giving the petitioner an opportunity 
to produce proof of his debt. 

I accept the petition for revision and set- 
ting aside the decision of the learned 
District Judge remand the case for rede- 
cision of the appeal before him in the 
'' light of the above remarks. Costs to fol- 
low final decision. 

N. Petition accepted. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 6 of 1933 
February 26, 1934 
NANAVUTTY, J. 
B MANNI LAL—Derenpant — 
APPELLANT 


VETSUS 
B. LAL BAHADUR—Puarntigy 


—RESPONDENT 

Oudh Rent Act (XXII of 1886), ss 108 (2), 127— 
Real dispute asto title—No attempt to challenge 
partition proceedings—Decree under s. 127, if can 
be passed—Defendant entitled to  possession— 
Admission by plaintiff ofownership of defendant— 
Defendant neither trespasser nor tenant—Suit for 
arrears of rent—Matntainability of. 

Although partition proceedings cannot Fe chal- 
lenged in the Settlement Court, yet where the real 
dispute was as to title and there was no attempt 
to challenge the partition proceedings, a decree 
under s 127 of the Oudh Rent .Act could not be 
passed. Prag Prasad v. Sri Nath (3), relied un. 

Where ths defendant cannot be deemed to-be a 
person taking or retaining possession of a property 
without being entitled to such possession and the 
property was originally the zemindari of his uncle 
and was admitted bythe plaintiff in an application 


filed in Court, to be in the ownership of the de- 
fendant, the latter cannot ba deemed to be a tres- 
-paster and cinnot be treated asa tenant Section 


1:7, Oudh Rent Act does not apply tothe case and 
a suit fur arrears of rent agiiast him is not com- 
petent ll inuman Sing v. Ratan Singh (1), dist’n- 
guished 

| Case law discussed | 


fi 
S.R. A. against the decree of the District 
Judge, Unao, dated October 23, 1932, affirm- 
ing tha’ of the Assistant Collector, lst Class 
Unao, dated October 17, 1931. 


Messrs. H. D. Chandra and Mr. K anhoiya 
Lal Nigam, for the Appellant. : 
Mr. A. P. Nigam, for the Respondent. 


Judgment. —Thisis a defendant's appeal 
from a judgment of the learned District 
Judge of Unao. confirming the judgment 
and decree of the.Court of Syed Mohammad 
Mukhtar, Assistant Collector of the Ist class 
in the district of Unao, decreeing the plaint- 


iff's suit, with costs, for arrears of rent 


under s. 103 of the Oudh Rent Act read with 
s. 127 of the same Act. 


The factsleading up to the filing of the 
present suit are briefly as follows:— 
- Babu Bam Charan the uncle of the 
defendant B. Manni Lal was proprietor of 
certain zamindari shares in village Jaintipur 
in the. district of Unao. On Febru- 
ary 19, 1881, Ram Charan sold to Rup 
Chand, the father of the plaintiff B. Lal 
Bahadur 2 biswas, 5 biswansis, 14 kach- 
wansis, 54 unwansis share in village Jain- 
tipur for Rs. 3,000. In: that sale deed 
B. Ram Charan reserved to himself the pro- 


JCE 
prietary rights in a residential house and a 
grove numbered 1113. This house as well 
as the grove No. 1118 were thus exempted 
from the sale deed and remained the prop- 
erty cf B. Ram Charan. It is admitted 
that grove No. 1118 entered inthe khasra of 
the lst Regular Settlement corresponds to 
No. 1255 in the khasra ofthe 2nd Settlement 
and isthe same as khasra No. 1332 of the 
‘third Settlement which is now in force. 
This plot in suit entered in the plaint in 
respect of which arrears of rent are claimed 
by the plaintiff B. Lal Bahadur is No. 1332, 
and this number is admitted by the learned 
Counsel for the plaintiff-respondent to have 
been once the propeity of B. Ram Charan, 
uncle of the defendant. In 1917 Ram 
Narain, another co-sharer of village Jain- 
tipur applied for partition, and the partiticn 
came into effect on July 1, 1928. In 
the course of these partition proceedings an 
application wasmade jointly by Shankar 
Prasad, uncle of the defendant B. Manni 
Lal and by Lil Bahadur, plaintiff in the 
present suit, praying that in respect of the 
residential house ard grove No. 1332 ex- 
empted from the operation of the sale deed 
of 1881 asepsrale sub-pat i be formed in 
the name of B Manni Lal. This applica- 
tion, Ex. A2,isonthe file and it was verifi- 
ed beforethe partition officer by -B. Lal 
. Bahadur on December 22, 1926, - The 
„order -passed on this application by the 
partition officer was that it should be filed 
and it appears that no furiher . action was 
“taken thereon. The learned Counsel for the 
plaintiff respondent invites my attention 
to Ex.6 which is a copy of an order dated 
February 4, 1927, rejecting the objection of a 
certain objector in the partition. pro- 
ceedings. This document Hx. 6 does not 
appear to have any connection with the 
application of December 21], 1926 
-(Ex. A2). The present svit for arrears of 
-rent was filed by B. Lal Bahadur in 
the Court of the Assistant Coltector on 
July 24, 1931 and it was decreed by the 
trial Court. In appealthe learned District 
Judge of Unao upheld the finding of 
the trial Court and so the defendant 
B. Manni Lal has filed this second appeal 
challenging the correctness of the judgments 
of the two lower Courts. 

The sole ground upon which the lower 
Appellate Court rejected the contention of 
the defendant that he was the proprietor of 
the land in suit is that- under s. 233 (k) 
of the Land Revenue Act ihe defendant- 
appellant after the partition had been effect- 
ed could not be allowed to claim that he was 
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owner of the plot in suit. In my opinion 


‘this conclusion of the lower Appellate Court 


cannot be sustained. 

ection 233 (k) of the Land Révenué Act 
merely lays down that no person shall 
institute any suit or other proceeding in 


‘the Civil Court with respect to any matter 


relating to partition or union of .mahals 
except as provided in ss. 111 and 112 of the 
said Act, 

In the present case the defendant B. Manni 
Lal has not filed any suit in any Civil Court 
in respect of his claim to be the owner of 


the plot in dispute, nor areth:re any prc- 


ceedings pending at present in any Civil 
It seen s to 
me that s. 233 <k) of the Land Revenue Act 
has obviously no applicability to the fac's 
ofthe present case. -In the present case 
according to the facts which I have s-t 
forth above B. Lal Bahadur admitted in 
Ex. A2 the title of B. Manni Lal to be the 
owner of greve No. 1332 as well as of the 
‘residential house whichwere hoth exempted 
from the sale deed of 1881. There was no 
question of title in dispute between the 


‘parties to the piesent suit in the partition 


proceedings as regards the ownership of 
plot No. 1332 aad 10 question of title was 


“decided by the partition sult in respect of 


that plot. Infact B. Lal Bahadur as well 
as B. Manni Lal were in complete agree- 
‘ment that plot No. 1832 wasin the owner- 
ship of the latter an 1] should be showa in a 
separate sub-patti-in the name of B. Manni 
Lal. The partition officer somehow or other 
overlooked this request and did not form 
any sub-pattt in respect of tha res-dential 
house and grove No. 1332 in the name of 
B. Manni Lal but by same mistake on the 
part ofthe partition Amin grove No. 13382 
was thrown in the patiti of B. Lal Bahadur, 
and B. Manni Lal who was undoubtelly the 
owner of the grove was shown as a tenant 
bila tasfia of B. Lal Bahadur. 

The framing of a1 inaccurate record at 
the time of partition will not destroy the 
title of any person when the question of 
that title has n-t been decided by ths parti- 
tion officer on the merits. 
Baij Nath Singh v. Arjun Singh (1) that 
so long as nobody interfered with a man's 
‘possession and enjoyment of his share in a 
property the fact that his share was in- 


accurately recorded in the revenue papers 


did not affect his title to it. 

In the present case the title of the 
defendant was admitted by the plaintiff 
a 55 Ind. Oas, 412; 7 O L J 237;2 UP LR (J 0) 


+ 
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It was held in | P 
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himseif before the partition officer as late 
as December, 1926. There was no adjudi- 
cation by the partition officer of ‘the 
titleof Babu Manni Lal in respect of the 
grove. now in suit, and B. Manni Lal cannot 
be said to have lost his title to the grove 
simply because he was inaccurately shown 
as a tenant ((bila tasfia) of the plaintiff 
B. Lal Bahadur. The learned Counsel for 
the plaintifi-respondent has relied upon a 
ruling reported in Hanuman Singh v. Ratan 
Singh (2) in which it was held that a peti- 
tion created a fresh title to the properties 
partitioned. This ruling has no applicability 
to the facts of the-present case. The parti- 
tion of village Jaintipur which came into 
~ effect on July 1, 1928, did not confer any 
fresh title tothe plaintif B. Lal Bahadur 
in respect of grove No. 1332 which the 
latter had himself admitted in the course 
of those partition proceedings to be the 
. property of B. Manni Lal. l 
. The present suit has been filed by B. Lal 
Bahadur under cl. (2) of s. 108'of the 
Oudh Rent Act read with s. 127 of the said 
Act. It seems to me that s. 127 has no 
applicability to the admitted facts of .the 
present case. Section 127 of the Act runs 


as follows:— 

“A person taking or retaining possession of land 
without being entitled to such possession may, at the 
option of the person entitled to eject him as a 
trespasser, „pe treated as a tenant, and shall ....°. 


It is clear from the narrative of facts set 
forth above that B.Manni Lal cannot bedeem- 
edtobea person taking orretaining posses- 
sion of grove No. 1432 without being entitled 
to such possession. It is common ground 
that this grove was originally the zamindari 
of his uncle B. Ram Charan and was admit- 
ted in Ex. A-2 by B. Lal Bahadur the 
plaintiff to be in the ownership of B. Manni 
Lal. Such a person cannot be deemed to 
be a trespasser and cannot be treated as a 
tenant. 

- In Prag Prasad v. Sri Nath (3) it was 
held by a learned Judge of this Court that 
although partition proceedings cannot be 
challenged in the Settlement Oourt, yet where 
the real dispute was as to'title and there 
was no attempt to challenge the partition 


proceedings, a decree under s. 127 of the 


Oudh Rent Act could not be passed. In 
that case the plaintiff was the purchaser of 
a zamindari share from the heirs of one 
Lalla and he claimed that the defendants 


(2) 57 Ind. Cas 448:70 LJ 336, ` a 

(3) 130 Ind, Cas 344; 80 WN 23; A I R1931 
Oudh 71;-L R 12 A (O)-37; Ind. Rul. (1931) Oudh 
152; 15 RD 13. ee 
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who were the heirs of one Bansi Dhar were 
trespassers in respect of certain plots which 
had come into his possession by purchase. 
In that case the plaintiff took his stand on 
certain partition proceedings which were 
concluded in the year 1915 as does the 
plaintiff in the present suit in respect of 


the partition of village -Jaintipur which; 


came into effect on July 1,1925. It was 
held in the ruling cited above that the 
case was hardly one in which-a decree 
should have been passed unders. 12/ of 
the Oudh Rent Act. 

It seems to me that the present case is 
similar in all essentials with the case 
decided in Prag Prasad v, Sri Nath (3) 
by Mr. Justice Pullan and I am clearly of 
opinion that the plaintiff B. Lal. Bahadur 
cannot treat the defendant B. Manni Lal 
as a trespasser and sue for his ejectment and 
for arrears of rent from him. 

For the reasons given above, I. allow this 


‘appeal, set asidethe judgments and’ decrees 


of the lower Courts and dismiss the plaint- 


iff’s suit with costs in all Courts. 
N. Appeal allowed.. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 1032 of 1932 
March 1, 1933 
BENNET AND Bagspal, JJ. 

RAM BHAROSEY APPELLANT 
VETSUS 
EMPEROR — Opposite PARTY 

Criminal Procedure Code (Act V of 898), s 162— 
Contradictory statement by witness made io Holice— 
Proper procedure— Hvidence Act (I of 1872138 145, 

If in a criminal case, the defence desires to con- 
tradict a witness by his statement recorded in the 


Police diary the proper procedure is to proceed ia the 
manner laid down in s 162, Oriminal Procedure 
Code, 2. e. to apply Ê r copy of the statement of the 
witoess in tbe diary and cross-examine the witness 
to that effect under s. 1445, Evidence Act But if the 
defence 6adeavours to establish that there was such 
contradiction by asking the witness at the end of the 
cross-examination whether he made the statement 
to the Police, the qiestionis not admissible , 

Gr. A. from an order of the Sessions 
Judge, Fatehgarh, dated October’ 27, 1932. 

Mr. Akhtar Husain Khan, for the Appel- 
lant. l 
The Government for the 
Crown. Ne | 

Judgment. ~ This is an appeal by one. 
Ram Bharosey, a Kahar of Farrukhabad 
District, against a sentence of death under 
s. 302, Indian Fenal Code and a reference 
for confirmation of that sentence which 
was passed by the learned Sessions Judge 
of Farrukhabad. The accusedis charged 


Advocate, 
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with taking part in the murder of Agha 
‘Ali Khan of Mouza Jhabbupur in Kaim- 
ganj circle of Farrukhabad District on the 
night of the 18th-19:h of October, 1931. 
Phere is no doubt that on that night Agha 
‘Ali Khan was killed in the village by a 
humber of shots, about six or seven in 
number fired at close range. The medical 
evidence shows that almost all the import- 
ant organs were injured and that death was 
caused by numerous fatal gun-shot wounds 
perforating ‘the heart, stomach, liver and 
intestines. The medical evidence indica‘es 
that there were at least six such shots fired at 
the deceased. A report was madeat 7 a. mM. 
on the following morning, October 19, at 
Kaimganj thana by Govind chaukidur of 
Mouza Lodhaiya. This report names the 
present accused Ram Bharosey and two 
others Sukhua Kahar and Hansu Brahman 
as the assajlants and states that there were 
three or four other persons whose names 
were not known. The report sets forth the 
occurrence in the same form asit has been 
set forth ayear later in October, 1932, at 
the Sessions trial. The report states that 
the chaukidar was going on his rounds 
in the morning and at a spot between 
Mouza Jhabbupur where the murder 
occurred and Mouza Lodhaiya he met 
two men Puran Dhanuk and Budha Behna. 
It is to be roted that neither of these persons 
was an eye-witness of the occurrence as 
Budhu; who is an eye-witness, isa Gadaria 
and not a Behna. The two persons told 
the echaukidar that between 12 and 1 
o'clock these three persons namely, Sukhua 


Kahar, Hansu Brahman and Ram 
Bharosey, the present accused, killed 
Agha Ali Khan with guns. Agha Ali 


Khan had come out of his house at mid- 
night and asked his servant to prepare a 
smoke and he came out again and saw six 
or seven persons standing. They flashed 
an electric torch and Agha Ali Khan asked 
who they were and Sukhua replied that it 
was he, Sukh Lal. Agha Ali Khan know- 
ing that these men were his enemies fled 
_ towards: the house of the mukhia. The 
“men chased him and when he reached the 
house of Budhu Gadaria the men fired at 
him and killedhim. The cause of muider 
was.the. enmity with Ram Bharosey and 
Jalil Khan aginst Agha Ali Khan. Now 
one of the ponts which defence Counsel 
fries to establish is that this First Report 
does not mention the names of the three 
eye-witnesses. As regards one of these 
persons Shiam Lal, it is. admitted that he 
would not come forward and state he was 
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an eye-witness until some months later. 
Learned Counsel argues that the names 
of Hira Chikwa and Budhu Gadaria should 
have been mentioned in the first report. 
Now if the chaukidar had gone to the 
village of Jhabbupur and made enquiries 
on the spot there would be some force in 
this comment, but the First Report shows 
that the chaukidar met his two informants 
at a place some distance from the village 
and he dces not say in his report that he 
went to the village. On the contrary he 
saystowards the end of his report that he 
sent his two informants to the Sub Inspector 
whom he knew was at Nagaria ana that 
he came to make a report himself. This 
indicates that he did not go to the village 
to make enquiries before he went to the 
thana. This is further confirmed by the 
last sentence in his report that correct 
particulars will be known on the spot. 

Now when the chaukidar was produced: :' 
at Sessions aS a witness one year later he. 
said that before making a report he did 
gotothe spot. He was given the names 
of the three accused persons in the report 
by Shiam Lal, Budhu Gedaria, Abdul Aziz 
Mukhia and two or-four others. He was 
then asked why did he not mention this 
fact in the first report and he said he made 
a mistake in not mentioning it in the 
report. Now he was not asked whether 
he was told on the spot that Shiam Lal 
Kurmi and Budhu Gadaria were eye- 
witnesses, but we consider that the state- - 
ment of the chaukidar as to his movement 
madein the first reportis to be accepted 
in preference to his statement given in 
evidence a year later. There is no doubt 
that after making the reportthe chawkidar 
went to the village and he was doubtless 
present when these statements were made 
by different villagers, but we consider that 
he has merely forgotten in the course of the 
year the order in which he received this 
information. There is no reason to sup- 
pose that the two persons who informed the 
chaukidar, Puran Dhanuk and Budhu 
Behna, would know who were the eye- 
witnesses. Their information was derived 
from what was said by alarge crowd of 
villagers who assembled atthe spot when 
the murder was committed, and it is not 
probable that they would take the trouble 
to ascertain who were the eye-witnesses. 
They, therefore, would be unable to tell 
the chaukidar even if he had asked them 
that question. When the Sub-Inspector 
went to the spot he made an enquiry. The 
Inspector informs us that it was not until 
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December 28, 1931, that Shiam Lal made 
his statement that he was an eye-witness, 
and the reason why. he did not make his 
statement was apparently that he was 
afraid to do so as the Sub-Inspector states. 
Ifthe defence desired to show that the other 
two-witnesses, Hira Chikwa and Budhu 
Gadaria did not name the accused Ram 
Bharosey to the Sub Inspector on the 
morning of October 19, 1931, it was open 
to the defence to proceed in the manner 
laid down by law in s. 162, Criminal Proce- 
dure Code Thatis, the defence should have 
applied for copies of the statements of 
those witnesses in the diary and cross- 
examined the witnesses to that effect under 
s. 145 of the Indian Evidence Act. Instead 
of adopting this course the defence en- 
deavoured to establish a point by asking 
Budhu Gadaria, oneof these eye-witnesses, 
at the end of his cross-examination whether 
he had mentioned the name of Ram 
Bharosey to the darogha. Now this 
question was not admissible under s. 162, 
Criminal Procedure Code, as it is definitely 
laid down there in regard to the statement 
made by a person to a Police Officer, 
“nor shall any such statement or any record thereof 
nee be used for any purpose (save as hereinafter 
provided) at any enquiry or trial in respect of any 
offence under investigation at the time when such 
statement was made,” 


The method provided is the method already 
indicated of obtaining a copy of the state- 
ment and using it under 8. 145 of the Indian 
Evidence Act. Section 145 of the Indian 
Evidence Act provides : 

“If it is intended to contradict him by the writing, 
his attention must, before the writing can be proved, 
be called to those parts of it which are to be used 
for the purpose of contradicting him”. 

The contradiction is under s. 153 (38): 
` “By proof of former statements inconsistent with 
any part of his evidence which is liable to be contra- 
icted.” 


Section 155, therefore, shows that in order 
touse a statement, the statement must be 
proved, that is, the statement must be proved 
by the person recording it, in this case the 
Sub-Inspector. We do not find in the 
present record that the statement in ques- 
tion in the diary was put to the Sub- 
Inspector to be proved. Accordingly, the 
defence have not adopted the correct 
method. Whenthe question was asked of 
Budhu his attention was not drawn to the 
statement in the diary. The unfairness of 
the method adopted by the defence and the 
uselessness ofthis method is illustrated 
well inthe present case. Budhu Gadaria was 
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asked as to what he had said one year 
previously. He could not be certain of 
what he said and he replied: 

“I did not mention the name of Ram “ Bharosey 
accused to the darogha, I mentioned the name of 
Ram Bharosey for the first time before the Committing 
Magistrate”. l 


Now the defence rely on this statement 
as establishing the fact alleged but as the 
lower Court hasshown at p. 38, line 7, 

“A perusal of the special case diary showed that 
Buddhu had mentioned Ram Bharosey's name to the 
darogha the very next day of the murder,” 

Had the correct procedure been followed 
by the defence, the defence would have seen 
that the extract of the diary contained the 
mention of the name of Ram Bharosey in 
the statement of Buddhu and accordingly 
in putting such statement to Budhu and 
informing him of what was in it- Budhu 
could not possibly have failed to say that 
he did name Ram Bharosey to the darogha. 
It isnot of anyimporiance to establish the 
fact that Budhu does not remember after 
a year what he may or may not have said 
on a particular occasion, It is of import- 
ance te establish the fact whether Budhu 
did failto name the accused to the darogha 
on the morning after the murder. By 
establishing one point that Budhu’s memory 
is defective, the defence had not established 
the other point that he failed to name the 
accused. We have dwelt at some length 
on this point, because we notice that in case 
after case coming before this Court defence 
Counsel ignore entirely the provisions of 
s. 162, Criminal Procedure Gode. That 
section wasamended by the legislature as 
recently as 1923 by. Act XVIII of 1923 
and the matter surely ought.to be familiar 
to practising lawyers. The three eye- 
withesses are Hira Chikwa, the man who was 
speaking with Agha Ali Khan, the deceas- 
ed, at the time when the assailants came, 
Budhu Gadaria who lives at a short 
distance down the lane and -who was 
sleeping under his chappar at the time the 
assault took place and Shiam Lal Kurmi 
whose house is close to the house of Budhu. 
Much argument was made before the 
Sessions Court that these three persons 
were notin a position from “which they- 
could see the assault. That argument .has 
not been repeated in this Court for the 
very good reason that the Sessions Judge 
proceeded tothe spot and ascertained by 
a local inspection that it was possible for 
these three witnesses to see the assault 
from the places where they alleged- they 
were. It has been suggested to us that 
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the witnesses Budhu and Shiam Lal would 
not wake up at the sound of the shots. We 
do not think that at all probable. There were 
altogether, according to Budhu, six gun 
shots and that is supported by the medical 
evidence. The o-currence took place close 
to the chappar of Budhu and house of 
Shiam Lal and they must have awakened. 
The other man Hira Chikwa was awake at 
the time. Itis true the occurrence took 
place at night, but the accused Ram 
Bharosey was a former resident of this 
village of Jhabbupur and he was well 
known to the witnesses. They were able to 
See by the lights of the shots, and in the 
case of Hira Chikwa, he heard the voice of 
the assailants. He says that Agha Ali 
Khan asked who they were and they repli- 
ed “it is us.” Agha Ali Khan then said 
what were their names. They said they 
were Sukhua and Ram Bharosey. Learned 
Counsel for defence argues that it is im- 
probable that the assailants would give 
their names. His argument is that if they 
did not give their names they would run 
less risk of detection. In the first place it 
is not shown thatthe assailants knew that 
Hira Chikwa was awake and listening. He 
was apparently engaged in preparing a 
smoke for Agha Ali Khan at the time and 
he was apparently at his own hut. The 
assailants may not have seen Hira Chikwa, 
hut it appears to us that it is probable 
that these assailants who had enmity 
against Agha Ali Khan would desire him 
to know before he died that they were the 
persons who killed him. Accordingly, the 
statement that they gave their “names to 
himis not prima facie an improbable 
Statement. The assailants 
armed and were present in force. There is 
nothing to suggest that they ran away in a 
hurry or that the witnesses did not have 
ampie time to observe them. It is not a 
case of a hurried shot and a hurried 
departure. Itis a case of a fusilade of 
shots and no hurry in the departure. None 
of the wilnesses state that the assailants 
ran away. . They say they went away. We 
do. not consider that the cross-examination 
had established any weaknesses in’ the 
evidence. of the witnesses in question . other 
thap the ach that Shiam Lal Kurmi’ did 
ngt. state thatyhe was an eye-witness until 


December 28,1931, when having told the: 


-mukhia he was produced before the Sub- 
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Inspector. The-next point with which we 
will deal isthe questién of motive fur the 


murder. . The presentzaccused had [wo. 


motives. ,Ọne Wasa personal motive. 
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There is a report which is printed at: 
page 9, dated March 22, 1931, made by the 
deceased Agha Ali Khan against. Musam- 
mat lLaraiti Natini, his mistress and. 
Ram Bharosey Kahar, the accused, his ser- 
vant. This report states that Musammat 
Laraiti had run away with Ram Bharosey 
and stolen certain property of the deceased: 
The deceased managed to get Musa mat 
Laraiti back subsequently, as is shown by. 
the evidence of the prosecution in this case. 
The accused then joined the party of the 
rival leader Jalil Khan. It’ is shown by 
evidence that proceedings were taken by 
the police for security for keeping the 
peace against the deceased and against. 
Jalil Khan in the autumn of 1931 and’ 
orders. were passed for security from’ both 
these persons. The deceased furnished 
security. Jalil Khan did not furnish 
security although apparently he was well 
able todo so, but he preferred to go to jail 
instead. Thiswasa strange action on his 
part and it at once roused suspicion in the 
mind of the deceased as to what was his 
motive. Accordingly, on October 1, 1931, 
the deceased made a report in the Thana ` 
whichis printed at p. 10. This report sets 
forth the fact that there were proceedings 
under s. 107, Orimina) Procedure. Vode and 
that Jalil Khan preferred to go to jail.’ 
The report proceeds, “On my return from 
Fatehgarh I heard a rumour to the ‘effect 
that Jalil Khan had not deposited security 
for himself with the object that he would 
keep himself safe by remaining in jail and 
would cause an assault to be committed on 
us by his associate Sukhua, whom he has 
been giving every kind of help and’ pro-- 
tection, and by Ram Bharosey, an associate 
of Sukhua.” How true was this report is 
shown by the event which happened within 
18 days. The maker of the report Agha Ali 
Khan was killed by gunfire in his village. 
The object of Jalil Khan remaining in jail 
was that he could not be connected with 
the offence by abetment or otherwise. We 
note that th s report names Ram Bharosey 
as one of the adherents of Jalil Khan and 
that one of the probable assailants, Ram 
Bharosey, therefore, had a double motive: 
the first was the personal motive of having 
failed to retain Musammat Laraiti who went 
back toAgha Ali Khan, and having -been 
dismissed from. the service of Agha Ali 
Khan, and he had the motive of being a 
follower of Jalil Khan, the rival leader in 
Kaimganj circle. ; = 

There ıs a third matter which in our 
opinion also supports-the evidence- for -the 
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prosecution, This is contained: in the 
statement of the Sub-Inspector to the effect 
that he challaned Ram Bharosey originally 
as an absconder. This is shown by the 
chalan Charge sheet on p. 7 in which the 
Sub-Inspector asks for proceedings against 
Ram Bharosey|tinder ss. 87 and 88, Criminal 
Procédure Code, as a proclaimed ab- 
Sconder and fér record of proceedings 
against him under s. 512, Criminal Pro- 
cedure Code. The Sub-Inispector states in 
his evidence that Ram Bharosey could not 
be found in the village and remained 
abs¢onding and he was arrested in Police 
clicle Kamalganj at a fair at singi Rampur 
seven or eight months after the murder. 
No éxplanation has been given of Ram 
Bharosey as to where hé was after the 
murder. He has stated on p. 30 that four 
months before the murder he léft his village 
and went to his father-in-law’s place in 
Mouza Mahmudpui, Thana Kamalgan Jj- He 
does not say that he continued living in 
the village of his father-in-law until his 
arrest, but if he did mean to say so, his 
statement is certainly not supported by the 
two defence witnesses whom he produced 
from that village, Jwala Kurmi and 
Narain Kurmi. These persons say that 
they saw Ram Bharosey at the village of 
his father-in-law Mahmudpur on a single 
occasion which coincides with the date of 
the murder. They do not say that they 
saw him in the village after that date. 
One of them, Narain, says that he had 
come to the village only two or three days 
before that ceremony. The accused, there- 
fore, fails to explain where he was during 
the seven or eight months between the 
murder and his arrest The evidence, 
therefore, for the prosecution that the 
accused: was absconding. has not been at 
all rebutted. In this case, therefore, we 
have the evidence of three eye-witnesses. 
We have the fact that the accused was 
named in the first report made on the 


morning after. the murder. We have 
the fact that the accused abscond- 
ed and we have the fact that the 


accused had a strong motive to commit the 
murder. Taking these facts into considera- 
tion we hold that the conviction of the 
accused by the lower Court under s. 302, 
Indian Penal Code; for the murder of 
` Agha Ali--Kħan: was correct. We have 
been addréssed by learned Counsel ‘as to 
the question of sentéhce. Learned Counsel 
relies on the fact that im the ve-nacular 
headings given: for- thé statément of accused 
to the committing Magistrate: and to the 
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Sesstons Court the age of the accused is 
entered as 20 years. These statements 
are made by an accused person and natural- 
ly an accused person minimises his age with 
al viewjto obtaining some leniency from the 
Courts. The point was not taken at the 
Sessions Court that the accused should be 
dealt with leniently on account of his 
youth. Wefind from the report made by 
the deceased on p. 9 that the age of the 
accused in March, 193], was entered as 
24 years. We sent for the accused 
who was present at this Court during the 
hearing of the appeal, and from our inspec- 
tion of his personal appearance we consider 
that he is about, 25 years of age. 
We do not consider, therefore that there is 
anything in the argument that the accused 
should be dealt with leniently on account 
of his youth. The accused is one of the 
followers of a leader in Kaimganj circle 
who apparently has a band of dangerous 
persons for his purposes. We do not think 
that a person who belongs to such a band 
can be dealt with leniently onthe ground 
of youth when he is 25 years of 
age. The accused appears to be of the 
class of hired assassins. That is a crime 
which cannot be dealt with Jeniently in 
this country. Accordingly, we see no reason 
to reduce the sentence and we direct that 
the sentence of death should be carried out . 
according to law. 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Revision Petition No. 237 of 1933 
January 6, 1934 
MIDDLETON, J.C, 

Firm JUGAL KISHORE AND BROTHERS 

—PETITIONERS 
VETSUS 


PENSIONER SUBEDAR— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. IX; rr. 3; 
A—Dismissal of suit for default—Drsmissal of ap- 
plication to restore—Second application to restore tt, 
competency of — Reasonable latitude to be given to . 
plaintiff —Sufficient cause. ef a 

When an application to restore a sult dismissed 


for default under O. 1X, r. 3, Oivil Procedure Caéde, , ai 


is also dismissed in default, a second application to 
réstore it is competent. Achuta Bhatta v. Murjana-_ 
thayya (1), Ganesh Prasad v, Bhagelu Ram (2), 
and- Nanak Chand Ram Lal v. Ahmad Din (3), 
referred to P m 
In the causë list’ for the day there was one case in 
which evidence was to be taken that appeared higher 
up dn the list and owing to the absétice of Counsel in 
that case it was not takei up in its order, but was taken 
up by the Senior Sub-Judge at the end of the day's 
work; asa result the petitioner's application “came 


918 


on earlier thanhad been expected. Oounsel who 
had been engaged by him filed an affidavit that 
he had gone to another Court and that the petitioner 
came tohimin that other Court; that thereafter he 
appeared before the Senior Sub-Judge to find that 
the first application had already been dismissed, 
whereupon he put in the second application : 

Held, that in the interests of justice the 
plaintiff petitioner should be allowed another oppor- 
tunity of prosecuting his first application. 

C. R. P. from an order of the Senior Sub- 
Judge, Peshawar, dated April 26, 1933. 

Mr. Pandit Raghunath, for the Peti- 
tioners. 

Mr. Peer Bakhsh, for the Respondent. 

Order.— The petitioner sued the res- 
pondent for a sum of over Rs. 3,000 in the 
Court of the Senior Sub-Judge, Peshawar. 
On January 25, 1933, neither party was 
present when the case was called and the 
suit- was dismissed in default under 
O. IX, r.3. Upon the same date an ap- 
plication for restoration. was put in bythe 
plaintiff petitioner. It was fixed for pre- 
liminary hearing without notice tothe res- 
pondent upon February 2], 1933. Upon 
this latter date when the case was called, 
the plaintiff petitioner. did not putin an 
appearance and hence his. application was 
also dismissed in default. Upon the same 
date he applied for its restoration. Evi- 
dence was recorded on the second appli- 
cation and it was rejected by the order 
dated April 26, 1933,against which he comes 
up in revision. In the order the learned 
Senior Sub-Judge noted that the appli- 
cant had failed to cite any ruling show- 
ing that such a second application lay. 
We have however authority in Achuia 
Bhatta v. Munjanathayya (1) and Ganesh 
Prasad v, Bhagelu Ram (2) that such an 
application dces lie, and though there is 
some divergence upon the point between the 
various High Courts in India, it would 
appear merely just that a plaintiff ap- 
plicant who has failed to appear through 
no fault of his own, should not be debar- 
red from all remedy. Counsel for the 
respondent urges that no revision lies 
against the order and cites Nanakchand 
Ramlal v. Ahmad Din (3), a decision of 
the Lahore High Court. Though that Court 
. held that no revision lay, it did interfere 
‘ in that case acting under s. 151, Civil 
Procedure Code and I can find no bar to 
the consideration of the petition. 

Turning to facts, there is ample evidence 
on the record that in the cause list for 

(1) 26 M 654 (F B) 

(2) 89 Ind. Cas. 350; A I R1925 All. 773; LR 6A 
412 Civ.; 73 A L J 817; 47 A 878. 


(3)129 Ind Cas. 755; A IR 1930 Lah. 440; Ind, 
Rul. (1931) Lah, 227, . 


OHAIRMAN, DHANBAD MUNICIPaLITAY v: JANESHWAR BHAKAT 


148 I O 


the day there was one casein which 
evidence was to be taken that appeared 
higher up on the list and that owing to 
absence of Counsel in that case it was not 
taken up in its order, but was taken up at 
the end of the day’s work; as a result 
the petitioner’s application came on earlier 
than had been expected. There is also an 
affidavit by Counsel who had been engag- 
ed by him that he had gone to another 
Court and thatthe petitioner came to him 
in that other Court; that thereafter he 
appeared before the Senior Sub-Judge 
to find that the first application had 
already been dismissed, whereupon. he 
put in the second application. It appears: 
to meon facts that the learned Senior 
Sub-Judge did not allow reasonable latitude 
to the petitioner. The suit wasone of 
considerable value; practically no proceed- 
ings had taken place in it and there was 
no reason to think that the petitioner 
wished tocause delay. Itis urged however, 
by Counsel for the respondent that the 
petitioner had a further remedy by bring- 
ing a fresh suit, Prima facie however 
the suit was time-barred after January 6, 
and although Counsel argues that there 
were alleged facts which would have 
extended the period of limitation, these are 
arguable and the plaintiff might not 
have succeeded in showing asubsequent 
suit to be within time. I consider in the 
interests of justice that the plaintiff 
petitioner should be allowed another 
opportunity of prosecuting his first ap- 
plication. I therefore set aside the order 
dated April 26, 1935 and direct that the 
fist application dated January 20, 1933, 
be decided upon its merits on the condi- 
tion that the plaintiff petitioner pays Rs. 30 
costs to the defendant-respondent. In 
view of the fact that the respondent had 
not been called upon to appear in the. 
proceedings leading up to theorder dated 
April 26,1933, I do not allow costs in re- 
vision and I direct that parties bear their 
own costs therein. l 

N. ` Order set aside. 
: PATNA HIGH COURT 

Civil Revision No. 392 of 1933 
November 14, 1933 
MOHAMMAD Noor, J. 
CHAIRMAN, DHANBAD 
MUNICIPALITY PETITIONER 
1ersus - 

JANESWAR BHAKAT AND oTHERs— 

| OpposiTE PARTY | 
Bihar and Orissa Municipal Act (VII of 1922), 
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ss. 86, 119— Revision of assessment—Special meeting 
of Municipality resolving that chairman should 
check list and publish it duly— Presumption that 
Municipal Commissioners accepted the list, if arises— 
Assessment of shops to latrine tax —Non-compliance 
with s. 86—Assessment, if legal—Interference by 
Civil Court—Jurisdiction—Interpretation of statutes— 
Lazing statute— Presumption that official acts are 
duly performed -Rebuttable presumption. 

At the instance of the Municipality of D, a Sub- 
Collector wasdeputed by the Local Government 
to make an assessment and he prepared acomplete 
assessment of the whole Municipality by assessing 
the annual value. The lists were placed at a special 
meeting of the Municipal Commissioners and a 
resolution was passed that the lists be checked 


by the Ohairman and duly published. Certain 
holdings which were admittedly shops which 
were till then not assessed to latrioe tax, were 


assessed now and the Municipality instituted a suit 
for realisation of arrears of taxes in respect of 
these shops: 

Held, that under s, 86, Bihar and Orissa Municipal 
Act, the shops were exempt from taxation unless 
the Commissioners ata meeting formed an opinion 
that they required latrines, urinals or cesspools 
and it could not be presumed that they formed 
such opinion from the fact that they accepted 
the assessment list containing latrine tax and that 
there was a total absence of compliance with a 
condition without which the tax could not be 
imposed 

Although the Oivil Court cannot interfere with a 
taxation which is imposed within the power 
conferred by the law, yet where under the clear 
provision of the law a particular class of holding 
is exempted from taxation, unless certain things are 
done without which the Municipality would have no 
jurisdiction to proceed with the assessment and 
when there is absolute want of jurisdiction, the 
Oivil Qourtcan and must intervene. 

When the legislature has empowered an authority 
to impose taxes after doing a certain act it cannot 
impose the taxes unless that act is done, 
and the authority must show,ifchallenged, that 
the act was done. 

The presumption that official acts .are duly 
performed is a rebuttable presumption. 


C. R. from an order of the Smal] Cause 
Court, Judge, Dhanbad, dated March 6, 
1933. 

Messrs. Khurshaid Husnain and N. N. 
Ray, for the Petitioner. 

Messrs. S. C. Mazumdar, for the Opposite 


Party. 


Judgment.—This is an application to 
revise a decision of the Small Cause Court 
Judge of Dhanbad. The petitioner, the 
Chairman of the Dhanbad Municipality in- 
stituted a suit against the opposite party 
for realisation of arrears of taxes in respect 
of six holdings, situated within the Dhanbad 
Municipality, namely, holdings Nos. 41 to 
46. Taxes were due for 10 quarters in 
respect of holding No. 46 and for six quar- 
ters for holdings Nos. 41 to 4>. The ‘‘hold- 
ing tax” was imposed under sub-cl. (a) 
of s. 82 (1) of the Bihar and Orissa Municipal 


CHAIRMAN, DHANBAD MUNICIPALITY v. JANESH WAR BHAKAT 


919 


Act (VII of 1922), and the “latrine tax” 
purports to ‘have been imposed under sub- 
cl. (e) of that section. The suit so far 
as it related to the tax onthe holdings has 
been decreed. There is, however, it is 
said, a mistake inthe decree and I shall 
deal with it later, l 

The main controversy is centered round 
the latrine tax, the claim for which has been 
dismissed by the learned Small Cause Court 
Judge on the ground thatthe imposition of 
such a tax on the holdings in question was 
ultra vires. 

It is an admitted fact and it is clear 
fromthe register produced by the plaintiff, 
that all the six holdings are shops in the 
bazar of Dhanbad. Now, under s. 86 ofthe 
Bihar and Orissa Municipal Act the latrine 
tax can only be imposed upon certain class 
of holdingsand not on every holding. 
That section speaking about latrine tax 
says: — 

ih that the tax sball be imposed only on 
holdings containing dwelling houses, latrines, 
urinals or cesspools and on holdings containing 


shops or places of business in which, in the opinion 
ofthe Commissioners ata meeting, a latrine, urinal 


or cesspool is required. 

It is not thecase of the plaintiffs that 
these holdings contained dwelling nouses, 
latrines, urinals or cesspools. Therefore, 
the latrine tax can only be imposed 
upon them if in the opinion of the Commis- 
sioners af a meeting, they or any one of 
them require latrines, urinals or cesspools. 
The contention of the defendants has been 
that the condition precedent tothe imposi- 
tion of the latrine tax was not fulfilled 
and the Municipal Commissioners at a meet- 
ing did not form an opinion about the re- 
quirement of latrines, urinals or cesspools 
in respect of these holdings and therefore, 
these holdings are not included within the 
class or. holdings on which latrinetax can 
be imposed. This contention has prevailed 
before the learned Small Cause Court 
Judge and it is against this part of his de- 
cision that the plaintiff has moved this 
Court. 

Fortunately the facts are not disputed. 
What seems to have happened is this. 
There wasa general revision of assessment 
of the Dhanbad Municipality in the end of: 
the financial year 1927-28 and at thé’ 
instance of the Municipality, a Sub-Deputy 
Collector was deputed by the Local Govern- 
ment to make the assessment. The Sub- 
Deputy Collector prepared a complete as- 
sessment list of the whole of the Municipali- 
ty. The list is before me. It contains the 
usual columns, the number of holdings, the 
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names of the owner or occupant, the descrip- 
tion of the holdings and their annual value 
‘and go forth. Then the columns of hold- 
ing. and’the latrine taxes were also filled 
up, obviously onthe basis of the precen- 
‘tage of taxation already in foice in the 
Municipality, as the precentage of tax for 
the ensuing years had not till then been 
fixed by the meeting. The calculaticn was 
at 74 per cent.for the holding tax the 
maximum permissible under s. 84 and the 
latrine tax was calculated atthe rate of 
Rs. 3-12 percent. The Sub- Deputy Col- 
lector having assessed the annual value, 
the mention of the amountof each kind of 
tax on the basis of the prevailing rate was 
purely a clerical work. ‘lhe assessment 
list in this form was placed at a special 
meeting of the Commissioners on March 28, 
19:8 and a resolution was passed which 
ran thus: — 

Considered the list of revised assessment made 
by the Sub-Deputy Collector in charge of assess- 
ment for ascertaining the amount of assessment and 
fixing thefprecentage at which the tax is to be levied. 
Resolved that the percentage be Rs 7°50 per cent, 
ot the annual valuation of holding for holding tax 
As for the latrine tax the. percentage is fixed at 
Rs. 3°75. percent. Resolved that the assessment 
list prepared by the Sub-Deputy Collector be 
checked by the Ohairman and then duly published 
in time.” 

There is no resolution to the; effect that 
the. holdings in question which are ad- 
mittedly shops and were till then admit- 
tedly not assessed to latrine tax, required 
latrines ete., and, therefore, liable to pay 
latrine təx. Mr. Khurshaid Hasnain asks 
. meto hold that this resolution expressed 
the opinion of the Commissioners at a meet- 
ing that the shops in question which were 
mentioned in the list and against which 
the amount of latrine tax was also men- 
tioned, required latrine, urinals or cesspools. 
Lam unable to doso. It is a well settled 
principle of law that when the legislature 
has empowered an authority to impose 
taxes after doing a certain act, it cannot 
impose the taxes unless that act is done, 
and the authority musi show, if challenged, 
that the act was done. No doubt there is 
@ presumption that the official acts were 
duly performed. But itis a rebuttable 
presumption. On the instruction of the Tax 
Daroga who was present in Court, the learn- 
ed Advocate informed me that these shops 
were imposed with latrine tax for the first 
time from April, 1928, under the resolution 
of March 28, 1928, which resolution - does not 
show that the Commissioners at a meeting 
were of opinion thatthese shops required 
latrines ete, It“ seems to me quite clear 
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thatthe Sub-Deputy Collector whose main 
functiun was to assess the annual value 
of the holding, assessed the annual value 
of these shops andthen onthe assumption 
that not only holding tax but also latrine 
lax was legally payablein respect of them, 
mentioned the figure of latrine tax calcu- 
lated at the prevailing rate against them 
and the Commissivners at a meeting ac- 
cepted the assessment list en bloc. There 
is nothing to show that the Commissioners 
in the meeting were called upon to decide 
that the shops against which latrine tax 
for the first time mentioned required latrines 
urinals or cesspools. From the fact that 
they accepted the list it cannot be presum- 
ed that they appliedtheir mind to the re- 
quirements of latrines, urinals or cesspools 
in respect of each and every one of the 
shops involved in the present litigation. 
It isnot a question in which a require- 
ment of law was irregularly performed. 
Here is a total absence of compliance with 
a condition without which the tax could 
not be imposed. The plain reading of 
s. 86 of the Municipal Act, leaves no doubt 
in my mind that the shops are exempt 
from taxation unless the Commissioners at 
meeting form an opinion that they require 
latrines, urinals or cesspools. The matter 
is very simple and the whole contention of 
Mr. Khurshaid Husnain has been that this 
formation of opinion by the Commissioners 
must be presumed from the fact that they 
accepted the assessment list containing the 
latrine tax. As I have said, I am unable 
to accept this contention. It will be en- 
tirely overruling the requirements of law 
which the legislature has deliberately pro- 
vided in the Act for the protection of 
shopkeepers. The legislature clearly 
meant that ordinarily the latrine tax, 
which is intended for cleaning the lat- 
rines etc., should not be imposed upon 
holdings containing shops only but that it 
can be imposed if the Commissioners at 
a meeting have formed the opinion that 
they require latrines, urinals or cesspools 
forthe purpose of sanitation. To hold 
otherwise would mean the repealing of the 
section itself. 

The learned Advocate has placed before _ 
me anumberof decisions, which I do not 
wish to discuss, to the effect that the as- 
sessment of the Municipality cannot be chal- 
lenged in a Civil Court. This is clearly 
enacted in s, 119 of the Bihar and Orissa 
Municipal Act and nobody disputes it. 
No doubt the Civil Court cannot inter- 
fere witha taxation which is imposed with- 
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in the power conferred by the law but where 
under the clear provision ofthe law this 
particular class of holding is exempted 
from taxation unless certain things are 
done without which the Municipality had 
no jurisdiction to proceed with the assess- 
ment and when there is absolute want of 
jurisdiction, the Civil Court canand must 
intervene. : 

In my opinion the judgment of the learn- 
ed Small Cause Court Judge is correct and 
the suit in respect of the latrine tax has 
been rightly dismissed. I have already 
stated in the beginning of my judgment 
that it is contended that there is a mistake 
in the decree of the learned Small Cause 
Court Judge inasmuch as, instead of 
passing a decree for Rs. 225 he has passed 
a decree only for Rs. 180. If so the decree 
will be. modified and the plaintiff will get 
a decree for the entire amount of holding 
tax claimed with proportionate costs. A 
fresh decree will be prepared in this 
Court. 

Taking into consideration the fact that 
the defendants never offered to pay the 
holding tax and never raised anv objection 
to the latrine tax, the learned Small Cause 
Court Judge was right in refusing them 
costs fcr the amount of claim dismissed. 
I propose to adoptthe same course. The 
application is rejected. There will be no 
order for costs. 

N. Application rejected. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 565 of 1933 
(Criminal Revision Petition No. 526 
of 1933, 

January 8, 1934. 
ANANTAKRISHNA AyyaR, J. 
MANIVKAM—Petitionex 
versus 


POONGAVANAMMAL - RESPONDENT 

Criminal Procedure Code Act V of b98, 3. 483 
— Application by wife—Necessity of valid marriage 
—Hindu Law—Marriage between Naidu male and 
Adidravida female—Validity—Adidravidas, whether 
sudras 

Where an Adidravida woman applied for main- 


tenance against a Naidu alleging that she wus his 


lawful wife and the fact of marriage was proved: 

Held, that under the Hindu Law a marriage bet- 
ween a Naidu male and an dAdidravida woman 
is not invalid and the applicant was entitled to 
an order for maintenance, Adidravidas are sudras 
and under the Hindu ' aw marriage between persons 
belonging to the different sub-castes among the 
sudras is valid. 

[Oase law discussed | 
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Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court.to revise the order of the Special 
Honorary Presidency Magistrate. of- the 
Court of the- Presidency Magistrates, 
Egmore, Madras, dated April 11, 1933 -and 
passed in ©. C No. 29977 of 1932. 

Mr. A. S. Sevakaminathan for- Mr. B.T. 
Sundararajan, for the Petitionèr. 

Mr, S. V. Shenoy, forthe Crown and Mr 
K. S. Jayarama Ayyar, Amicus Curia. 

Order.—Poongavanammal applied ti 
the Presidency Magistrate's Court, Egmore 
for maintenance from Manickam, under 
s.488 of the Code of Criminal Prozedure. 
She alleged that she was an Adi Dravida 
and that she was married to the counter- 
petitioner Manickam who is a Naidu. There 
was a child of the marriage and on the 
allegation that she was Manickam’s legally 
married wife, she claimed maintenance 
for herself and for her child on the ground 
that the counter-petitioner Manickam had 
neglected her and refused to maintain her 
and the child. 

The counter petitioner Manickam admit- 
ted the parentage of the child and stated 
that he was prepared to give maintenance 
toit; but he refused to give any maintien- 
ance to the complainant Poongavanammal 
on the ground that she was not his wedded 
wife but only his concubine. The learned 
Special Honorary Presidency Magistrate 
recorded evidence of the 6 witnesses examin- 
ed on the side of the complainant and of 
the two examined on the side of the counter- 
petitioner. He came to the conclusion that 
a marriage according to Hindu observances 
took place between the complainant and 
the counter-petilioner. He also held that 
the marriage was valid, though the com- 
plainant was an Adi Dravida and the 
counter-petitioner a Naidu. 

He; therefore, passed orders directing the 


-counter-petitioner to pay Rs. 4, a month as 


maintenance to the complainant and Rs. 3 
a month for the child. 

The ` counter-petitioner Manickam has 
filed this revision petition to the High 
Court. He does not complain against that 
portion of the order which directs him to 
pay maintenance to the child, as he ad- 
mitted that the child was born to him. 
His complaint in revision is limited to that 
portion of the order passed by the learned 
Magistrate which directs him to pay main- 
tenance to the complainant Poongavanarm- 
mal. 

As the complainant Poongavanammal, 
though served with notice from the High 
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Court. did not enter appearance. Mr. K. 8. 
Jayarama Ayyar was requested to assist 
the Court as amicus curiae. . s l 

Two questions were argued by'the learned 
Advocate on behalf of the petitioner :— 

(1) That the finding on the question of 

the marriage as-a fact 1s erroneous ; 
and < ; 

(2) that there was no valid marriage, 
and consequently the complainant 
was not entitled to maintenance 
from the counter-petitioner. 

On the question of fact, it is to be noted 
that the Magistrate had relevant evidence 
on the question of the factum of the mar- 
riage. [His Lordship referred to the evi- 
dence and continued :] 

Ijam of opinion that the learned 

Magistrate had before him materials on 
which he could have come to the conclusion 
that there was in fact a marriage perform- 
ed between the complainant and the counter- 
petitioner. I am only exercising revi- 
gional powers. The finding on the ques- 
tion of the factum of marriage Should be 
accepted for the purpose of the present 
case. 
“Then it was argued by the learned Advo- 
cate for the petitioner before me that a 
valid marriage should be proved before the 
counter-petitioner could be ordered to pay 
maintenance to the complainant. That 
position is not disputed. It was argued that 
as itis admitted by the complainant her- 
self that she is an Adi Dravida, whereas 
the counter-petitioner is of the Naidu caste 
(Sudra), therefore, a marriage between a 
Naidu and an Adi Dravida is not valid. 

This raises a question of importance, 
Ordinarily, I should have liked- to examine 
the question in detail; or to post the case 
before a bench; but Mr. K. S. Jayarama 
Ayyar has drawn my attention to certain 
cases decided by the High Couris in India 
which seem to be direct authority on the 
point. I, therefore, proceed to consider 
those cases. 

Tn Muthusuami Mudaliar v. Masliamani 
(1), it was decided by Sankaran Nair and 
Abdur Rahim, JJ., as follows: - 


« a marriage contracted according to Hindu rites 
by a Hindu with a Christian woman, who, before 
marriage, 19 converted to Hinduism, is valid when 
guch marriages are common among and recognised as 
valid by the custom of the caste to which the man 
belongs, although such marriage may not be in 
strict accordance with the orthodox Hindu religion. 
Apart.from custom, such a marriage between parties 
who do not belong to the twice-born Glasses, is valid 
under Hindu Law. It is only persons who belong to 

(1) 5 Ind, Oas. 42; 33 M 342; TM LT17.2 
M L J 49. i 
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the twice-born classes that are enjoined to marry in 
their own class. All other persons must be treated 
as Sudras and marriages between members of differ- 
ent classes of Sudras are valid.” 

In Pandaiya Telavar v. Puli Telavar (2), 
Scotland, C. J., observed as follows at 
p. 483* :— 

“The general law applicable to all the classes or 
tribes does not seem opposed to marriage between 
individuals of different sects or divisions of the 
same class or tribe, and even as regards the marriage 
between individuals of a different class or tribe, the 
law appears to be no more than directory Although 
it recommends and inclucates a marriage with 8 
woman of equal class asa preferable description, yet 
the marriage ofa man witha woman of lower class 
or tribe than himself appears not to be an invalid 
marriage rendering the issue illegitimate.” 

In Induren Velungypooly v. Ramaswamy 
Pandia (3), it is remarked by the Privy 


Council as follows :— 

“Then, if there was a marriage in fact, was there 
a marriage inlaw? When once you get to this, VizZ,, 
that there was a marriage in fact, there would be 
a presumption in favour of there being a marriage in 


law.” 


See also Sir Gurudas Banerjee’s Marriage . 
and Sridhanam, 3rd Edition, Lecture II,p. 77. 

At p. 15¢7 of Induren Velungupooly v. 
Ramaswamy Pandia (3) it is further observ- 
ed as follows :— 

“On the whole, seeing that these parties are both 
of the Sudra caste, aud that the utmost that has 
been alleged really is, that the zemindar was of 
one part of the Sudra caste, and the lady -to whom 
he was married was of another part or of a sub- 
caste, their Lordships hold the marriage to have 
been valid; t> hold the contrary would in fact be 
introducing a new rule, and a rule which ought 
not to be countenanced.” | 
While admitting that Adi Dravidas are 
Hindus, [See Bhagwan Koer v. Bose (4) 
special p. 15, where the Chief Court of 
Punjab stated that chamars, however low | 
in the scale, were included in the pale of 
Hinduism. (See also Morarji v. Adminis- 
trator General, Madras (5)] The leained 
Advocate for the petitioner argued that 
Adi Dravidas are outside the class of 
Sudras, and`as Manickam is a Sudra of 
the Naidu caste, therefore the present is 
not a case of a marriage between different 
members of different sub-sections or parts 
or sub-castes among Sudras, and that the 
marriage was therefore invalid. On the 
. (2) IMHO R478. 

(3) 13 MIA i4lat p 158; 3 Bom. L R P C i; 
12 W R P C41: 2 Suth P CJ 267; 2 Sar POJ 498; 
20 E R 504. 

(4) 31 O 11: 30 1A 249. 7 O W N 895: 5 Bom. 
L R 845; 13M LJ 381; 64 PR 908; 135 PL R 
1903; 8 Sar 543 (P C.) i 

(5) 111 ind. Cas 364; 52 M 10: 65 M L J 478; 
an W 674; (1928) M W N £48; AI R 1928 Mad. 

79, 

—~*Page of 1 M H C R —|Ed.] 
+Page of 13 M.I. A —[Æd.] 
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other hand, Mr. K. 8. Jayarama Ayyar 
argued that all Hindus should belong to 
one of the four classes, (1) Brahmin (2) 
Kshatriya (3) Vaisya and 4), Sudras; that 
all those who do not come under the first 
three (twice born) classes come under the 
fourth class Sudras; that the sub-sections 
under the Sudras are unlimited; and that 
there was no fifth class according to Manu. 
My attention was drawn to Bhola Nath 
Mitter v. Emperor (6) and to Sohan Singh v. 
Kable Singh (7) as directly relevent to the 
point under consideration, 

In Bhola Nath Mitter v. Emperor (6), 
Greaves and Panton, JJ., held that a 
marriage between Kayesth and a Dom 
womanis valid in law, if performed with 
due rites of the Hindu religion. It was 
argued in that case by the learned Counsel 


as follows: — _ 
“The woman wasa Dom. She is not a Sudra. A. 


Dom is not a sub-division of the Sudra caste but. 


outside it and untouchable. 
. higher caste than Sudras,”. 
and that the marriage was invalid. 

At page 493*, Panton, J., observed 
follows: — 


The Kayesth is of a 


“In support of the second pirt of his contention, 


Mr. Mukherji urged that a Dom is not a member 
of a sub-division of the Sudra caste. but an outcaste, 
“untouchable, and not a member of the Hindu com- 
munity He supports this contention by reference 
to the articles on the Dom caste in Risley’s Tribes 
and Uastes of Bengal and Orooke’s “Tribes and 
castes of the North-Western Provinces and Oudh”, 
laying particular stress upon the opinions of the 
learned author as to the aborginal origin of the 
Doms. !The low social statuts of the Dom com- 
munity isa fact for which no authority is needed; 
but 1 cannot assent to the proposition that people of 
aborginal origin can” have no place in the Hindu 
system.. He refers us to the text of Manu, Chap. X, 
verses 16, 30, 51, 56, laying particular stress on 
verse 43 ‘Let no man, who regards his duty, 
religious and civil hold any intercourse with them; 
let their transactions be confined to themselves, and 
their marriage only between equals:' Manu's 
Institutes of Hindoo Law The degraded condition 


of the community is here emphasised, and inter- 


course With its members is deprecated. Buat this 
carries the matter little further, and I am not 
prepared to say that the institution against inter- 
marriage is such as would render such a union, 
otherwise regularly celebrated, invalid at the 
present day On the other hand, there is distinct 
authority ofthe Courts to support the view taken 
by the learned Magistrate, though, it is true, 
no decision which 1 can find relates directly to the 
Dom community. The learned Vakil has invited us 
to hold that the case of Muthusami Mudaliar v 
Masilamani (1), on which the Court below’ has 
relied, was wrongly decided inasmuch as it pro- 
ceeded on two incorrect assumptions:—(1) that.every 
one not a member of the twice born castes is a 

(6) 81 Ind Oas 709; 51 C 488; 28 O W N 323, A 
IR 1924 Cal 616 

(7) 112 Ind Cas 593;10 Lah. 372, 29P L R.423; 
A 1 R1928 Lah 706. 


*Page of 51 O.—[Ed] 
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Sudra, and (2) that th», validity of a marriage is 
for thecasteto decide. ‘As to the second point, it 
is only necessary to refer to the concluding portion 
of the judgment of Sankaran Nair, J., at page 316*, 
where he finds the marriage in question valid not 
only on the ground of custom and because it was 
recognised by the caste, but also ‘because it isin 
conformity with Hindu law which does not prohibit 
marriages between any persons who are not wijas 
or twica-born persons.’ As to the first point, the 
opinion of the learned Judge, expressed at pages 
316 and 3t7* of the report, is founded on ample 
authority, iocluding a decision of this Court: 
Upoma Kuchain v. Bholaram Dhubi (8) The latter 
case is here of particular importance since it upheld 
the validity of a marriage between persons one of 
whom was an outcaste.” 

The other learned Judge, Greaves, J., 
observed at p. 4997 as follows: — 

“Although she was a Dom by birth, she must 
be taken to be a Sudra, and-upon the authorities 
referred to by my learned brother, it would appear 
that marriages between different sub-divisions of 
the the Sudra caste are valid " 


In Sohan Singh v. Kabla Singh (7) the 
learned Judges, Tek Chand and Johnstone, 
JJ., held 


“that a marriage between a jat male and Mazhabi 
female is valid, whether performed in the Anand 
form or according tothe ordinary Hindu ceremonies: 
under Hindu Law, as administered by Courts in 
British India, marriages inler se between different 
sub-divisions of the Sudra caste are legal and that 
for the purposes of the aforesaid rule, Mazhabis 
Chamars, and the other socalled ‘untouchable’ 
classes are treated as Sudras.” 

At p. 3791, the learned Judge Tek 
Ohand, J., observed as follows:— 

“The learned Counsel for the appellants while 
conceding that the statement of the law enunciated 
above could not be challenged, contended asa last 
resort that the rule could not be extended to inter- 
marriages of males of the ‘pure’ sudra caste like 
the Jat with women of the ‘unclean’ classes, ‘touch 
with whom was pollution’. He was however, unable 
to cite any authority in support of this contention. 
In Gour’s Hindu Code at p. 199, s. 294 (4) the 
so-called ‘untouchable’ classes including Chamars, 
Pariahs, and Mehtars, are-described as Sudras and 
in the leading case of Muthusamt Mudaliar v. 
Masilamani (|) it was held by Saukaran Nair J. 
(Abdur Rahim J., concurring) that for the purpose 
of the rule aforesaid, all Hindus other than those 
belonging to the three regenerate classes were to be. 
treated as sudras, marriages between different sub- 
sections of whom were valid.” 

I need not now go into the question, which 
has been raised in some of the cases, whe- 
ther Kayasthas of Bengal are Sudras or 
Kshatriays: See Tulshi Ram v. Behari 
Lal (9), Ishwari | rasad v. Reittari Prasad 
Lal (10),Subrao Hambirroo Pitil v. Radha v 


Hambirrao Pitil (11), Biswanath Das Ghose 


(8, 15 0708 13 nd, Jur. 108, (9) 12 A 323. 

(10) 106 Ind. Cas. 620; 6 Pat. 506; 8 P L T 34; 
A IR 1927 Pat 145; I L T 40 Pat. 55. 

(11; 113 Ind, Oas 496: 52 B 497; 30 Kom. L R 
692: AIR 1928 Bom. 295. 

*Pages of 3i M. 342.—[Hd.| 

{Page of 51 C— (Ed ] 
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v. Shorasht Bala Dasi (12). The principle of 
the decision of the cases is that marriage 
between members belonging to different 
parts or sub-divisions of the Sudra caste 
would be’ valid unless there be a custom 
to the contrary. The decision in 
Muthusami Mudaliar v. Masilamani (l), 
by a Bench of this Court is based not only 
upon the usage or custom of the caste to 
which the parties belonged but upon the 
general principlés of the Hindu Law; for 
the learned Judges specifically say that 
apart from custom, such a marriage bet- 
ween. parties who do not belong to the 
twice born classes is valid under Hindu 
Law. I could not accede to the contention 
that the decision was based only on custom 
or usage of the caste and that the other 
observations were obiter. It was argued 
that under Hindu Law, such marriages as 
the present have been prohibited to pre- 
serve purity of blood and race, and for 
other similar considerations: but sitting 
here as a Court, my duty is, I am afraid, 
that I should be guided more by what has 
been laid down by High Courts which had 
to consider the question judicially rather 
than. by considerations such as those put 
forward by the learned Advocate of the 
petitioner. 

On behalf of the complainant, it was 
argued that according to Manu “there is 
no fifth caste—Brahma, Kshatriya and 
Vysia are the ‘twice born’ castes, and that 
the remaining Hindus come under the 
fourth (sudra) caste, “there being no fifth 
caste.” Manu X-4 Sacred books of the 


East, Vol. 25, p. 402. The question is consi- ` 


dered at pp. 498 and 630 of Mulla’s Hindu 
Law, seventh edition, paras. 435 and 639. 
There is a correct summary of the present 
position at p. 812 of Ghose’s Hindu Law, 
Vol. I, where it is stated as follows: — 

“The late Justice Dwarkanath Mitter, as well as 
the late Sir Romesh Chandra Mitra, was of opinion 
that marriages between sub-castes of Sudras were 
invalid [see Melaram v. Thanooram (13) and Narain 
Dhara v. Rakhal Gain (14)] but in more recent 
cases, it has been held in Oaleutta, Madras, and 
Bombay, that such marriages are not invalid. [See 
Up:ma Kuchain v. Bholaram Dubi (8), Indaren 
Valungypooly v Ramaswamy Pandia 13), Ramamani 
Ammal v. Kulanthai Natchear (15) and Pandaiya 
Telavar v. -Puli Telavar (2).] The Bombay High 
Court bas recently held that such marriage are 
good. [See Mahantawa Irappa v. Gangawa 
Malappa (16). | 

(12) 66 Ind. Oas. 590; 48 0926; 25 O WN 639. 

13) 9 W R 552. 

14,101. 
—(15) 14-M I A 346:17 W R1; 2 Suth P O J 493; 
2 Sar P O J 736; 20 E R 816, 

(16) 3 Ind. Oas. 962; 33 B 693; 

822. 
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If Adi Dravidas are Hindus (and it was 
admitted before me that they wére) and if 
there are only fout castes among Hindus, 
itis argued that it. ‘follows inasmuch as it 
is admitted that the parties to the present 
marriage do not belong to ‘the first three — 
(twice born castes) then that they must 
come under the fourth or the Sudra Caste: 
That is what has been held in Muthusami 
Mudaliar v. Masilamani (1). See the argu- 
ments reported in Muthusam: Mudaltar v. 
Masliamani (1). Even if the directions 
laid down inthe Hindu. Law texts that a 
male could not validly marry a female of 
a higher caste (which are admitted to be 
applicable to the three twice born castes) 
should be assumed to apply also to mar: 
riage between members of different parts 
or sub-divisions of the sudra caste, even then 
here it is admitted that the counter-peti- 
tioner’s caste status is higher than that of 
the complainant’s. Itis not necessary to 
examine whether such directions would ap- 
ply to a marriage between different parts 
or sub-divisions of sudras. 

According to the decisions binding on 
me, or which must be treated. with respect, 
I think that the view taken by the learned 
Presidency Magistrate is supported by 
judicial authority; and as no custom to 
the contrary has been proved, the marriage 
in question must be held to be valid. = 

Having regard to these judicial pro- 
nouncements it seems to me that my duty 
on the present occasion is to uphold the 
finding of the learned Presidency Magis- 
trate and hold that the marriage in ques- 
tion is valid. My decision should not be 
cause for creating confusion, when judicial 
decisions have helped in bringing about 
certainty, in such important quéstions as 
that of marriage and legal status of child- 
ren. I am not impressed with the argu- 
ment that the result would be most prc- 
bably, a further addition to the numerous 
sub-division or parts of the sudra castes. 
Assuming it is so, would it make any mate- 
rial difference in the argumént and reason- 
ing ? 

Of course it is open to Manickam, if so 
advised, to agitate thé matter in the Civil 
Courts. 

For the above reasons, I dismiss the- 
criminal revision petition. J must express 
my obligations to the learned Advocate 
Mr. K. S. Jayarama Ayyar, who, as amicus 
curiœ, argued the case on behalf of the 
ccmplainant Poongavanammal, (who did 
not enter appearance in the High Court) 
and who helped the Court by drawing at- 
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tention to the main decisions relevant to 
the case. mo 
N. i “. . Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Appeals Nos, 516 and 517 
of 1933 
July 3i, 1933 
MITTER AND HENDERSON, JJ. 
ABANI MOHAN BHATTACHARJEE 
- APPELLANT 

6 VETSUS _ 
EMPEROR-— Orrcstts Parry. 

Arms Act (XI of 1878), ss. 4, 39 (f,—‘Arms,’ 
dejinition of, ins. 4, if exhaustive—Hvery type of 
air gun, if excluded—LEssence of offence under s, 19 
({)-- Conspiracy to commit offences under s. 19 (f)— 
Failure of prosecution to connect accused with 
revolver— Effect of—Accused sheltering co-accused— 
Offence, if made out—Penal Code (Act XLV of 
1860), s. 120-B 

The definition of ‘arms’ in sg, 4, Arms Act, is 
intentionally wide and the list of weapons referred 
to therein is not exhaustive. It cannot be said that 
every type ofair gun or air pistol must be exclud- 
ed from the definition. 

The essence of the offence unders 19 
Act isthe possession of arms without a license and 
a license is required for each separate weapon. 

When once the prosecution fails to connect 
the accused with knowledge of the revolver, 
he cannot be convicted of conspiracy. It would 
be impossible to infer merely from the fact that he 
. gave shelter to the co-accused that he was privy to 
any offence the latter might commit. In sucha case 
the accused is entitled to an acquittal, 


Messrs, Sudhanshu Sekhar Mukherjee and 
Ajit K. Dutt, for the Appellants. 

Messrs. Khondkar and Anil Chandra Roy 
Choudhury, for the Crown. 


Mitter, J. I have had the advantage of 
reading beforehand the judgment which 
my learned brother is about to deliver in 
these two appeals; I entirely agree with 
him in the conclusions reached by him in 
the reasonings on which those conclusions 
are based, and in the order which he 
proposes to make in these two appeals. 

Henderson, J.—The facts of the case 
out of which these appeals have arisen 
are briefly as follows. The appellant 
Probhat is a detenue who was interned at 
Faridpur, a village in the District of 
Burdwan. He ran away on J anuary 9, 
1982 and ‘disappeared. On receipt of 
certain information a party of Police 
Officers raided No. 4, Ahiritola, lst lane; 
theroom where the absconder was expected 
to be found was vacant. The owner of 
the house Dhakaram made some Inquiries 
and informed the Inspector P, W. No, 1 
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that the occupants of the room in question 
had removed to the house of Nagen Das’ 
(P. W. No. 6) in Sitala Lane. The 
Inspector and some other Police Officers 
went there. On being summoned the 
appellant came out and was arrested. 
‘The pclice then searched the room and 
recovered the revolver (Ex. 2) and air pistol 
(Ex. 3). Itis the prosecution case that 
the room was in the occupation of both the 
appellants. Three charges were framed 
against the appellants:—the first under s. 19 
(f), Arms Act, read with s. 19 (a) with 
reference to the revolver; the second under 
s. 19 (f) with reference to the air pistol 
and the third under s. 120-B, Indian 
Penal Code, setting out a conspiracy to 
commit the offences specified in the two 
former charges. The learned Magistrate 
convicted both the appellants on all three 
charges: he made the last two sentences 
concurrent with each other but consecutive 
to that passed on the first charge. 

In appeal the following points have been 
pressed on behalf of both the appellants: — 
(1) that the conviction on the third charge 
cannot be supported; (2) that no license was 
necessary for the air pistol; (3) that in any 
view only one offence under s. 19 (P) of 
the Act was committed. On behalf of 
Abaniitis urged that he had nothing 
to do with the pistols and is entitled 
to an acquittal. On behalf of Pro- 
bhat it was contended:—(1) that the 
pistols were planted by the police; (2) that 
possession has not been brought’ home to 
him. With regard to the first point it is 
to be noted that the Magistrate accepted the - 
prosecution case in full and convicted both 
appellants of the specific offences under 
s. 19(f): there was nothing left over to 
form the basis of a charge of conspiracy; 
the basis of that charge was an alleged 
agreement to do an illegal act. There 
is no evidence of any such agreement and 
this conviction is based solely upon an 
inference fromthe fact. of possession. In 
these circumstances the conviction both of 
the specific offences and a conspiracy to 
commit them hasvery little meaning and 
the practical effect of imposing consecutive 
sentences isto punish the appellants twice 
over for one act. In view of the findings 
arrived at by the learned Magistrate we 
should not be prepared to uphold the con- 
viction and sentence on the third charge, 
There aretwo branches to Mr. Mukherjee’s 
argument on the second point: he contends 
firstly that an air gun or air pistol does 
not come within the definition of “arms” 
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particular type are exempted under the 
Government Notification referred to by the 
learned Magistrate. 

The definition of “arms” in s.4 isin- 
tentionally wide and the list of weapons 
referred totherein is clearly not exhaustive. 
In our opinion it cannot be said that every 
type of air gun or air pistol must be 
excluded from the definition. On the other 
hand the Government Notification makes it 
necessary to take out alicense even for air 
guns coming within item No. 2 (iii) of 

Sch. II of the rules. It appears however from 
the evidence of the expert that this particular 
weapon isa toy pistol and in our opinion 
it will suffice ifthe sentence on the second 
aes is made concurrent with that on the 

TSt. 

The th'rd point is based on the analogy 
ofa charge under s. 411, Indian Penal 
Code. Itis argued that only one offence 
can be committed at any given time and it 
is quite immaterial how many unlicensed 
- arms are possessed. In our opinion this 
contention must be overruled. The essence 
of the offence is the possession of arms 
without a license and a license is required 
for each separate weapon. In dealing with 
the facts ofthe case it must be noted that 
it was contended on Abani’s behalf that he is 
not proved tohave resided anywhere with 
Probhat. There is independent and one- 
sided evidence to show that he wes the 
actual tenant of both the rooms; if he was 
really living somewhere else, he could 
easily have proved it: but he madeno 
attempt to doso. But in our opinion this 
does not carry the prosecution case any 
further. The evidence must be taken as 
a whole. It has been proved that Abani 
was in occupation of the room in Abhiritola 
Lane some two or three months before 
Probhat arrived. Heisin regular employ- 
ment and used to be absent at his work 
from 8 a.m. to 10 p.m. It is thus clear 
that he gave shelter to his cousin, who was 
an escaped detenue. Nothing further is 
proved against him. He was .admiltedly 
not in the room when the pistols were 
found. We are not impressed by the 
evidence given that Abani went out that 
night about 8 pr. M.; this statement was not 
made to the police. 

But apart from that, the pistols might 
have been introduced after his departure. 
The case against him depends solely upon 
circumstantial evidence and the circum- 
stances are consistent with his : innocence. 
When once the prosecution fail to connect 
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him with knowledge of the revolver, if is 
clear that he cannot be convicted of con- 
spiracy. It would be impossible to infer 
merely from the fact thathe gave shelter 
to Probhat that he was privy to anv offence 
thelatler might commit. He is therefore 
entitled to an acquittal. It remains to 
consider the specific defence of Probhat. 
We are satisfied that there is no substance 
in the suggestion that the revolver was 
planted by the police: it isin fact nothing 
more thana suggestion. Neither in his 
statement to the Court nor at the time did 
the appellant himself make [any such 
suggestion. The search was witnessed by 
independent persons of the locality. The 
police were not even investigating a case at 
the time. They were there in order to 
arrest an absconding detenue and did not 
even know that they would find him. The 
search of the room where he was found 
was a matter of routine. It was finally 
argued that the conviction cannot stand, 
asitis impossible to say which of the 
appellants had the pistol under his control. 
But the present case is not one of that 
nature. The pistol was found in an open 
suit case. This appellant was alone in 
the room at the time. He never disclaim- 
ed any knowledge of it or suggested that it 
might have been introduced by Abani. In 
our opinion his guilt is fully brought home 
to him. 

The result isthat the appeal of Abaniis 
allowed. the conviction and sentences are 
set aside and he will be set at liberty 
immediately. In the case of Probhat the 
conviction and sentence on the third charge 
is set aside; the conviction and sentences on 
the first and second charges are Maintained 
but the sentences will be concurrent. 
With this modification his appeal is dis- 
missed. 


N. Appeal allowed. 


——_ e —— 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 9528 of 1933 
December 19, 1933 
MIDDLETON, J. O., AND SAADUDDIN, A. J. O. 
Musammat YAK UT AND oTHERS— 
APPELLANTS 
TETSUS 
INAYATULLA AND OTHERS— RESPONDENTS 


Co-owners— Adverse possession— Sole occupation by 
one, if suficient— Suit asto a particular portion of 
property decided—Subsequent suit beyond jurisdiction 
of Court by addition of claim to other properties— 
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Whether barred—Civil Procedure 
108), s. 11, 

When the parties are co sharers, co-owners or 
tenants-ia-conmon and no partition has taken place 
between them, the sole occupation of one of them is 
not prima facie inconsistent with the rights of 
others. Therefore, mere non-participation in the 
profits by oaeand exclusive occupation and enjoy- 
ment of the joint property by the others is not per 
se adverse ; inorder that possession may b2 adverse, 
there must be (a; adisclaimar of the other's right 
by an open assertion ofa hostile title on the part 
ofthe co-owner setting up adverse possession, and 
(b) notice thereof to the others either director to be 
inferred from notorious acts and circumstances 
Mariammal v. Augustine Roy (!)and Govindrao v 
Rajabai (2), referred to. 

If asuit which is brought with reference to a 
particular portion ofthe property, has been tried and 
dismissed or decreed, ths position so faras that por- 
tion of the propertyis concerned cannot be got rid 
off by bringing afresh suit inclu ling ia the claim 
other properties, which inclusion makes the whole 
value of the suit beyond jthe jurisdiction of the 
Oourt which decided that suit; otherwise there cannot 
be any finality. = 

S. C.A. agains’ an order of the District 
Judge, Peshawar, dated June 17, 1932. 

Messrs. Abdul Qayum, S. Raja Singh and 
L. Jagan Nath, for the Appellants. 

Judgment.—These two further civil 
appeals arise out of a suit brought by 
the plaintiffs for recovery of a share in 
the property left by one Mohammad Amin 
who died sometime in 1892, Their claim 
was decreed by the trial Court in toto 
and on appeal the learned District Judge 
m2intained this decree, exsepiing one house 
about which the claim was dismissed. 
From the decree of the District Judge 
both sides have appealed; plaintiffs ask for 
the restoration of the decree of the trial 
Court so far as the excluded house is 
concerned, while defendants Nos. 1 to 5 


Code (Act V of 


pray for dismissal - of the whole suit. 
This judgment will cover both the 
appeals. 


Plaintiffs are the widow and son of one’ 


Izzat whose sister Musammat Hassan Jan 
was married to Hafiz Mohammad Amin. 
It is Musammat Hassan Jan’s share asa 
widow which is claimed by the plaintiffs 
on the allegation that the parties are 
bound by Muhammadan Law; that Musam- 
mat Hassan Jan inherited one-eighth share 
in the property left by Mohammad Amin; 
that on her death this one-eighth share 
vested in Izzat, her brother; and that to 
this one-eighth share the plaintitfs as the 
heirs of Izzat are entitled.. In the Courts 
below plaintiffs’ claim was met with 
various pleas; it was pleaded that Hafiz 
Mohammad Amin was bound by custom; 
that.on his death his sole heir was his 
son; and that in any event Musammat 
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Hassan Jan and after, her Izzat and his 
children have been excluded from the pos- 
session of the property ; that Haji Moham- 
mad Hussain, son of Muhammad 
Amin, remained ir exclusive possession 
ever since 1892, and therefore the present 
claim was barred by limitation. The 
applicability fof -custom or Muhammadan 
Law thus raised by the pleadings was in re- 
plication by the plaintiffs met with the 
further plea that the question was res 
judicata. 

On August 3, 1929, Musammat Anwar 
Sultan, a daughter of Haji Mohammad 
Hussain, instituted a claim for her share 
according to Muhammadan Law in which 
defendants Nos. 1 to 5 as wellas Izzat 
and subsequently: the present plaintiffs 
were impleaded as defendants. The issue 
was raised whether or not Haji Moham- 
mad Hussain was bound by Muhammadan 
Law and it was found in favour of Musam- 
mat Anwar Sultan; she was granted a 
decree of her share according to Muhamma- 
dan Law. The defendants, on the other 
hand, pleaded that in an earlier suit it 
was found that the family was bound by 
custom. That suit related toa house and 
was brought by Mohammad Hussain against 
Izzat and instituted in the Court of Munsif, 
Peshawar. During pendency of the suit 
Mohammad Hussain died and the question 
arose aS to who should be his legal 
representative. In deciding this question 
the Munsif held that the deceased was 
bound by custom and that according to 
custom his heirs were his sons only. This 
decision was not a decision onthe merits 
but in incidental proceedings. Anyhow 
this decision was only a decision of Munsif 
whose jurisdiction extended to Rs. 1,0U0 
only, while the jurisdictional value of the 
present sult as a whole is over Rs. 2,000. 

The learned District Judge held: (a) 
that the question of the applicability of 
Muhammadan Law was conclusive on .ac- 
count of the decision in Musammat Anwar 
Sultan’s case; (b) that the decision of the 
Mensif in the incidental proceedings as 
regards the question whether or not Muham- 
madan Law -was to be applied could 
not operate as res judicata, because of the 
Incompetency of the former Court to try 
the present suit: ‘c) that the decision<of 
the Munsif in the suit mentioned.in (b) 
so far as the title to the house was con- 
cerned was res.judicata because the value 
of the house was still within the competency 
of theMunsif’s Court; (d) that under Muham- 
madan Law plaintiffs were entitled to one- 
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eighth share in the property of Muham- 
mad Amin excepting the house which has 
been mentioned in (b) and (c) above; and 
(e) that the claim of the plaintifis was 
made within limitation. On further appeal 
by defendants Nos. 1l to 9 all the questions 
have been given up excepting the ques- 
tion of limitation, while, as noted above, 
plaintiffs still claim their one-eighth share 
in the house. ; 

Counsel for defendants Nos. 1 to 5 urges 
that the mutation which took place in the 
year 1892 on the death oft- Hafiz Muham- 
mad Aminin favour of Haji Muhammad 
Hussain to the exclusion of other heirs 
amounted to setting up 4 hostile title 
against Musammat Hassan Jan and there- 
fore limitation started from the date of the 
attesting order. It is admitted that before 
the attesting officer the existence of Musam- 


mat. Hassan Jan was not mentioned, 
much less that her title was denied. As 
she was apardanashin lady, the omission 


of her name during the mutation pro- 
ceedings is understandable. However, the 
mere fact that the mutation took place 
in.the name of Haji Muhammad Hussain 
does not by itself show that he asserted 
his exclusive title in opposition to the claim 
of his step-mother. The argument that the 
relations between a step-mother and step- 
son are always strained cannot be seriously 
taken. There is no warranty whatsoever 
to presume that because Haji Muhammad 
Hussain was a step-son, therefore he must 
have denied the claim of the step-mother. 
The finding of the learned trial Judge is 
that the mother and son lived amicably 
and, so far as we can ascertain from 


evidence, in one house, and there is nothing - 


on the record, nor has any evidence been 
pointed out by Counsel, to lead us to any 
other conclusion. As we find that Afusam- 
mad Hassan Jan and Haji Muhammad 
Hussain were living together amicably in 
the san.e house, the mere fact that Haji 
Muhammad Hussain was leasing the prop- 
erty or managing the estate does not 
show that he was appropriating the pro- 
duce thereof exclusively to his own use. 
But even if that were so, the exclusive 
receipt of rents and profits does not amount 
either to an ouster or to an assertion of 
exclusive title hostile to the other co- 
sharers. Ss ss 
_ The statement of law as given in the 
text books, and there is overwhelming 
authority in support thereof,-is that when 
the parties are co-sharers, co-owners or 
tenants-in-common and no partition has 
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taken place between them, the sole occupa- 
tion of one of them is not prima facie 
inconsistent with the rights of others. _ 
Therefore mere non-participation in the 
profits by one and exclusive occupation 
and enjoyment of the joint property by 
the others is not per se adverse; in order 
that possession may be adverse, there 
must be (a) a disclaimer of the other's 
right by an open assertion of a hostile 
title on the part of the co-owner setting up 
adverse possession, and (b) notice thereof to 
the others either direct or to be inferred 
from notorious acts and circumstances. The 
authorities cited byCounsel for the appellants, 
namely, Mariammal v. Augustine Koy (1) 
and Govindrao v. Rajabai (2) are not at all 
against the statement of law as given above. 
an open 
assertion of a hostile title from the very 
start and to the knowledge of the other co- 
sharers and therefore there were grounds 
to hold that the other co-sharers had been 
excluded from the enjoyment of the joint 
property. For the above reasons we are of 
opinion that the learned District Judge 
was perfectly right in holding that tne 
plaintiffs’ claim was within time, and 
dismiss with costs the appeal of defend- 
ants Nos 1 to 9. 

Plaintiffs’ position is that because there 
are other items of property added to the 
house so that the total value of the suit 
for jurisdictional purposes now exceeds 
the jurisdictional limits of the Munsit, 
therefore the decision of the Munsif inthe 
suit brought by Haji Muhammad Hussain 
against Izzat is not res judicata in the 
present- proceedings. No authority bas been 
cited in support of this contention and: 
we are of opinion that on principle it 
cannot be maintained. If a suit which 


‘is brought with reference to a particular 


portion of the property, has been tried 
and dismissed or decreed, the position so 
far as that portion of the property is con- 
cerned cannot be got rid off by bringing 
a fresh suit including in the claim other 
properties,. which inclusion makes the 
whole value of the suit beyond the 
jurisdiction of “the Court whcih decided 
that suit; otherwise there cannot be any 
finality. We therefore find no substance 
in the appeal of the plaintifis and dismiss 
it also with costs. 

N.- Appeals dismissed. 

(1) 98 Ind. Oas. 27°; A I R 1927 Mad. 170. 

(2) 30 Ind, Cas 673; AIR :93L'P 0 48: 35 0 W 
N 438. 60 M L J 388; 33 LW 439. Ind. Rul, (1931) 
PO 81;:53 OL J 313; I4N L J 56; 33 Bom, LR 
442; 27 NL R181 (P C). 
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Criminal Appeal No. 481 of 1933 
January 3, 1934 
Nanavuiry, J. 
J AGAN—Accustp —APPELLANT 
VETSUS 
EMPEROR— COMPLAINANT — RESPONDENT 
Penal Code (Act XLV of 1860), ss 
Proof of one offence of robbery or dacoity— Whether 
proves conspiracy to commit robberies and dacoittes. 
Proof of one offence of dacoity or robbery is not 
sufficient to support a charge of conspiring to commit 
robberies and dacoities. Hazari Beria v. Emperor 
{1), referred to. 


Cr. A. against an order of the Sessions. 


Judge, Lucknow, dated October 11, 1933. 
.Mr. B. K. Dhaon, for the Appellant. 


Mr. H. K. Ghose, Assistant Government: 


Advocate, for the Crown. 


Judgment.—There are four connected 
appeals filed by Jagan, Shubrati, Hadi, 
‘alias Mohammad Hadi Husain) and 
Chhotey Singh against the judgment of the 
learned Sessions Judge of Lucknow in 
Sessions Trial No. 39 of 1933, decided on 
October 11, 1933, convicting all of them of 
an offence under s. 12U-B of the Indian 
Penal Code, read with s. 395, Indian Penal 
Code and sentencing each of them to 
various terms of rigorous imprisonment. 

The appeals of Jagan and Shubrati have 
been filed through Counsel while the appeals 
of Hadi and Chhotey Singh, have been fiied 
from jail. 

These four appellants along with others 


were charged in the Court of Session with. 


having conspired to commit dacoities and 
robberies between the period of November 
1932 to February, 1933 and that in pursuance 


of this conspiracy they committed a robbery - 


in the houseof Girja Shankar and dacoities 
inthe houses of Jageshri Dayal, Ram Dayal, 
Dildar Husain, Hyder Mehdi, Akhbar 


Khan, Ram Prasad and Gopi Charan, dur- 


ing the period mentioned above. 

The principal witness in the case is the 
approver Jodha Lodh (P. W. No. 1). His 
evidence is to the effect that he joined the 
gang of Hamid for the purpose of commit- 
ting dacoities some eight months before he 
gave evidence inthe case and that Hadi, 
Shubrati, Pancham, Jagan, Chhotey Singh, 
Kallan, Jeorakhan and Hamid along with 
others were members of this gang and 
took part in the actual commission of daco- 
ities. He has also deposed that he, Jagan 
Hamid, Shubrati ann another Mussalman 
committed the dacoity in Mohalla Tatpatti 
near Raja Bazar in the city of Lucknow 
and that this was the: last dacoity which 
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the gang of Hamid committed in Which he 
joined. The evidence of the approver 
Jodha has been corroborated by the evi- 
dence of Musammat Chandan Devi, Musam- 
mat Bachu Devi, Syed Mohammad, Khai- 
rati M niat, S. I. Sarda -Bakbsh Singh, 
Ramzan Khan, Shaikh Hussain Ali, Abdul 


' Razzak, Chhelum Ali, Nazir Mohammad, 


Pandit Gur Prasad, Pandit Bansi Dhar, 
Ram Saroop Kurmi, Suraj Rali Nai, S, I. 
Nihal Singh, Police conatable Shukur Ullah 
Khan, Muley Kumar, Bhola Bansphor, 


- Sheikh Pir Ghulam, Sheikh Abdul Somad, 


Sheikh Dildar Husain, Sheikh Hadi Husain 
alias Akku, Ram Diyal Lodh, Musammat 
Anapuraa Sonarin, Musammat Narain Devi, 
Musammat Shvam Kali Sonarin, Lachhman 
Sonar, Mr. Jageshri Dayal, Sheikh Hafiz 
Ali, Shaikh Sajjad Ali, S.I. Hurmat Ali, 
Lala Gopi Charan, Akhbar Khan Pathan, 
S. J. Alamgir Khan, Fazl Hasan Khan 
Pathan, Police constable Ram Singh, Ram 
Prasad Sonar, Oh. Mohammad. Ismael, 
Special Magistrate, Thakur Sher Singh 
Rawat, Syed Mohammad Zahid, Chaukidar’ 
Kallu Pasi, Maiku Halwai, Mirza Hyder 
Medi, Hyder Husain, Police  coastable: 
Chhanga Singh, Pandit Ram Adhari Lala 
Sri Narain, and S. I. Shiv Sewak Singh. 
Ths evidence of these prosecution witnesses 
fully establishes the charge- brought 
against the appellants under s. 120-B of the 
Indian Penal Code, read with s. 395 of the 
Indian Penal Code, 

It was argued before me on behalf of 
Shubrati that the learned Sessions Judge. 
was wrong in holding that mere participa- 
tion in one dacoity is sufficient to prove the: 
charge of conspiracy under s. 120-B brought 
against Sbubrati. The learned Sessions 
Judge has relied upon a ruling of this 
Court reported in Hazari Beria v. Emperor 
(1) in support of his contention that the 
fast that Shubrati joined the gang in one- 
robbery is sufficient to prove the charge of 
conspiracy for which he may separately 
be convicted and sentenced. In my 
opinion the learned Sessions Judge has 
misinterpreted the ruling of this. Court,. 
All that that ruling lays down.is that the 
offence of conspiracy is a separate offence 
from the offence of participation 10 a-perti- 
‘cular dacoily, and that separate sentences 
could be awarded to run consecutively. for 
participation in several dacoities and to 
these could also be added a consecutive 
sentence for participation in conspiracy. 
The ruling nowhere lays down the pro- 

(1) 115 Ind. Cas. 276; 5 O W N 985;,A I R 1928 
Oudh 507; 30 Or. L J 473, - ae : 
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position which has found favour with the 
learned trial Judge that proof of one offence 
of dacoity or robbery is sufficient to support 
a charge of conspiring to commit robberies 
and dacoities. ‘The learned Sessions Judge 
18 also wrong in stating in his judgment 
that there is no evidence on the 


tecord to show that Shubrati had any con- ' 


nection with the conspiracy, except the 
evidence of the approver Jodha, (P.W. No.1, 
and other witnesses who prove that Shub- 
rati joined in the commission of the" dacoi- 
ty in Mohalla Tatpatti. The learned 
Assistant Government Advocate has read 
out-to me the evidence of the approver 
Jodha in which the approver has stated that 
Shubrati was a member of his gang and 
that Shubrati joined in the actual commis- 
sion of dacoities along with Hadi, Pancham, 
Jagan, Chhotey Singh, Kallan, Jeorakhan, 
Hamid and the approver himself. This 
evidence of the approver made in the 
examination-in-chief has not been subjected 
to any cross-examination by the Counsel 
who appeared on behalf of Shubrati in the 
trial Court, and, therefore, this evidence 
must be accepted as correct. If it is held 
upon the evidence of the approver Jodha 
that Shubrati was a member of the gang of 
dacoits the leader of v hich was Hamid, then 
the mere fact that the approver has stated 
that so far as his knowledge went Shubrati 
joined him and certain others in the com- 
mission of only one dacoity, will not go to 
show that Shubrati was not a member of 
the gang of dacoits led by Hamid. 

I, therefore, consider that upon the evi- 
dence on the record as framed by the learn- 
ed Sessions Judge the conviction of Sub- 
rati is legally sustainable, and that the 
learned Sessions Judge was in error in say- 
ing that there is no evidence on the record 
to incriminate Shubrati on the charge of 
conspiracy except the statement of the 
approver that Shubrati joined with him in 
the commission of the dacoity at Mohalla 
Tatpatti. The reasoning of the learned 
Sessions Judge is wrong, but the convic- 
tion and sentence passed upon the appel- 
lant Shubrati for an offence under s. 120-B 
of the Indian Penal Code read with s. 395, 
Indian Penal Code, are, in my opinion, 
legally sustainable upon the evidence on 
the record. For the reasons given above 
I dismiss the appeal of Shubrati, and con- 
firm the conviction and sentence passed 
upon him for an offence under s. 120-B, 
Indian Penal Code, read with s, 395, Indian 
Penal Code. 


I now take up the case of Jagan. The 
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only point urged before me on behalf of 
this appellant by his learned Counsel is 
that the sentence is fartoo severe. Jagan 
has been sentenced to 10 years’ rigorous 
impiisonment for an offence under s. 120-B 
read with s. 395, Indian Penal Code. Jagan 
is an old man of nearly 50 years. He 
has been convicted of various offences and 
has been sentenced to various terms of 
rigorous imprisonment and I think that the 
ends of justice will be met if I make this 
sentence of 10 years’ rigorous imprison- 
ment imposed 01 him for the offence in this 
case torun concurrently with the sentence 
inflicted upon him in Sessions Trial No. 25 
of 1933, decided on July 27, 1933, the appeal 
against which decision was summarily dis- 
missed by this Court on September 1], 
1933. 

As regards the appeals from jail filed by 
Hadiand Chhotey Singh, I have perused 
the memoranda of appeal presented by 
these appellants. The:eis no force in their 
appeals and I dismiss them and confirm 
the convictions and sentences passed upon 
these appellants. 

N. Order accordingly. 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 652 
of 1933 
December 6, 1983 
BHIDE, 4. 

F. PHAGU MAL AND ANOTHER—DEOREE- 
HOLDERS—APPELLANTS 
versus 
DHANI RAM-—J UDGMENT-DEBTOR — 


KESFONUVENT 

Hindu Law—Joint family—Decree against son as 
legal representative of father—Father dying before 
grandfather-- Liability of joint family property in 
son's hands for debt— Civil Procedure Code (Act V of 
11 08), s. 52. - 

Where a decree was passed against A as the legal 
representative of his deceased father and was to 
be realized from the father’s property in the hands 
of the son and A; his father and grandfather be- 
longed to a joint Hindu family and the father had 
died before the grandfather: 

Held, that the fact that the father died before the 
piandfather was immaterial and that the joint 
family property inthe hands of the son was liable 
for the debts of the. father. Radha Kishen Tirath 
Ram v. Fateh Mohamad (2), relied on, Binda Prasad 
v. Raj Ballabh Sahai (1), dissented from. 


M.S. Cc. A. from an order of the Addi- 
tional District Judge, Karnal, dated Janu- 
ary 14, 1933. 

Mr. L. M. Datta, for the Appellant. 

Mr. Tek Chand, for the Respondent. 

Judgment.—A decree for a sum of 
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“Rs. 873-4-0 with éostié Was passed on July 
. 2, 1929, against Dhani Ram, as the legal 
representative of Babu Ram, his deceased 
father and was to be realized from the 
property of Babu -Ram in the hands of 
Dhani Ram. Dhani Ram along with his 
father Babu Ram and his grandfather 
Munshi Ram formed a joint Hindu family. 
Babu Ram died before Munshi Ram and 
the main point for decision in the case was, 
whether in the circumstances, the joint 
family property in the hands of Dhani Ram 
was liable for the debts of Babu Ram. 
The Couris below have held, on-the basis 
of a ruling of the Allahabad High 
Court, Binda -Prasad v. Raj Ballabh 
Sahai (1) that the property in the hands 
of Dhani Ram was not liable inasmuch as 
Babu Ram had died before Munshi Ram. 
The Allahabad ruling has however 
been recently conSidered and dissented 


from by a Division .Bench.of this Court in. 


Radha Kishen-Tirath Ram v. Fateh Moham- 
mad (2). The learned Counsel for the 
respondent conceded that he was unable to 
distinguish the present case from that 
ruling. 

I therefore accept the appeal, and setting 
aside the order of the Court below, direct 
the decretal amount to bè realized from 
the joint Hindu ‘family property in the 
hands of Dhani Ram.: In view of the 
technical point of law involved which was 


open to some doubt, I leave the parties to` 


bear their costs throughout. 

Ne Appeal accepted. 

(1) 91 Ind. Oas. 785; A IR 1926 All, 220; 24 AL J 
273; 48 A 245. - 

(2) 147 Ind. Oas. 262; A IR 1933 Lah. 856;6R L 
378. 


OUDH CHIEF COURT 
Second Civil Appeal No. 28 of 1933 
March 6, 1934 
NANAVOTTY, J. l 
RAM HARAKH SINGH AND ANOTRBER 
— PLAINTIFFS—APPELLANTS 
versus i 
JAMUNA PRASAD—DEFENDANT 
—RESPONDENT 
Custom—Wajib-ul-arz—Construction of well to 
irrigate tenants lands in village Narie- Brick kiln 
to make bricks for well—Right tocut down timber 
of trees situate in his own tenant grove for use in 


brick kiln. , | 

A tenant grove-holder of village Naria can 
under the termsof the wajib-ul-arz exercise his 
right of cutting down the timber of trees situate in 
his own tenant grovefor use in a brick kiln to make 
bricks for constructing awell for the purpose of 
irrigating the fields of the tenant situate in the 


yillage, 5 f £ 
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S. ©. A. against a decree of the Subor- 
dinate Judge ,Partabgarh, upholding the 
decree dated July 25, 1932, passed by the 
Munsif Partabgarh. 


Mr. H. D. Chandra, for the Appellants. 
‘Mr. H.-Husain, for the Respondent, 


Judgment.—This is a plaintiffs’ appeal 
from an appellate judgment and decree of 
the Court of the learned Subordinate Judge 
of Partabgarh upholding the judgment and 
decree passed by the Munsif of that place 
dismissing the plaintiffs’ suit. 

The facts out of which this appeal arises 
are briefly as follows:—The defendant 
Jamna Prasad has cultivatory holdings in 
two villages Naria and Isapur which lie 
close to one another. He has a grove in 
village Nara and residesin a house in the 
“abadi” of village Isapur. He constructed 
a wellin Isapur and for the purpose of 
preparing bricks for this well, he cut down 
a mangotree and an imli tree from his 
grove in Naria for use in the brick kiln 
which was set up to make the bricks 
needed for the construction of the well. The 
plaintiffs, Ram Harakh Singh and Ram 
Autar, filed the present suit for a declara- 
tion that Jamna Prasad had no right to: 
cut the trees in his grove without any 
special necessity and they also sued for 
damages in connection with the wood of the 
trees. The defence of Jamna Prasad was 
that he no doubt cut the imli tree for the 
purpose of utilising the wood in the pre- 
paration of bricks for use in the well which 
he was constructing in village Isapur. 

The contention of the plaintiffsis that, 
as the well which the defendant Jamna 
Prasad has constructed lies in village Isapur 
which is notin the zamindari of the plaint- 
iffs, the defendant had no right under the 
terms of. the wajib-ul-arz, to utilise the 
wood of the imli tree cut from his grove in 


- Naria. 


The learned Munsif framed an issue ag 
to whether there was any custom in village 
Nariathat the tenant grove-holders of that 
village were debarred from cutting the 
trees of their groves and utilising the 
timber thereof in another village. He 
decided this issue against the plaintiffs 
and in favour of the defendant. ln appeal 
the learned Subordinate Judge of Partab- 
garh has upheld the finding of the trial 
Court on this issue. The plaintiffs have 
therefore come in second appeal. 

. The sole point for determination in this 
appeal is whether the lower Courts have 


: rightly interpreted the terms of the wajib- 
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ul-arz‘of village Naria so far as they ley 
down the rights of tenant grove-holders to 
utilize the timber of the trees in their 
groves. The relevant portion of this wajib- 
ul-arz, the interpretation of which is sought 
to be decided in the present suit, runs as 
follows: — i 

“Kabizan bagh ko tassaruf asmar ka 
ikhtiar hai aur bavaqut-e-zarurat khas misl 
taryarı makan aur alate-kushavart wa 
chahat, wa pesh amad shadi, wa gami apne 
azjhar maqbuza se lakri kat kar tassaruf men 
laten hai”. 

The learned Counsel] forthe plaintiffs- 
appellants has strenuously argued that the 
word “chahat used in the wajib-ul-arz refers 
to the wells constructed in village Naria 
and that it does not authorise any tenant 
grove-holder of village Naria to utilise the 
timber of his tenant grove for the purpose 
of constructing a well in another village not 
belonging to the zamindarsof village Naria. 
In support of his contention the learned 
Counsel for the appellants has invited my 
attention tothe rulings reported in Umrao 
singh v. Ali Raza Khan (1) andina Chandi 
Singh v. Syed Arjumund Ali (2) and to the 
Judicial Commissioner's Select Case No. 130 
of 1857, (Thakur Balbhaddar Singh v. Fauji, 
Auseri and Hira Lal). : 

1 have perused these rulings and find that 
they a:e of no helpto me in deciding the 
question raised by the plaintifis-appellants 
in the present appeal. I shall therefore 
fall back on the terms of the wajib-ul-arz 
which are sought to be interpreted here. 

It is conceded by the learned Counsel for 
the plaintiffs-appellants that on occasions of 
marriages and deaths in the household of a 
tenant grove-holder the latter is authorised 
under the terms of the wajib-ul-arz of village 
Naria to cut downthe timber of his trees 
for using it on those occasions. It is also 
admitted that for the purpose of preparing 
instruments of husbandry such as a plougn- 
share or hoe, a tenant grove-holder in 
village Naria is justitied by theterms of the 
wajib-ul-arz in cutting down any tree in his 
grove for the making of such instruments 
ot husbandry. The wajib-ul-arz nowhere 
lays down that these instruments of hus- 
bandry once they are constructed should 
only be used fur cultivating lands in 
village Naria and cannot be used by a 
tenani grove-holder for cultivating lands 
belonging to. him in another village. It 


seems to me upon the. words actually used. 


in the wajib-ul-arz that there are no geogra- 


(1)-1 00 291. 
(2) 110 0 280, 
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phical limits prescribed by the. terms of this 
wajib-ul are. Only the particular objects 
to which.the use of timber of such tenant 
groves is confined have been specifically set 
forth in the wajib-ul-arz. Itherefore agree 
with the interpretation which has been 
actually, put upon the:wajzb-ul-arz by the 
two lower Courts. As. pomted out by the 
learned Subordinate Judge if the zamindars 
intended to lay down in the wajib-ul-arz 
that no. grove-ho:der. could utilise the 
timber of his trees in a grove in village 
Naria for the purpose of constructing a well 
in. another village then such an intention 
on their part ought to have been specifical- 
ly.set forth in.clear terms. In .the present 
case it is admitted that the defendant 
Jamna Prasad has got tenancy. holdings 
both in.village Naria as well as in village 
Isapur, and .it is for the purpose of irrigat- 
ing his fields in both these villages that he 
has constructed this well. 


The plaintiff Ram Harakh, as P. W. No. |, 
has himself admitted in cross-examination 
that there are some wells in village Naria 
from which the cullivators of village 
Isapur also irrigate their fields lying in = 
that village, and that there is a well of 
defendant Jamna Prasad on the boundaly “ 
of these two villages Naria aud Isapur from . 
which the fields of both villages are 
irrigated, It isalso admitted that the brick 
kiln in which the.timber of the imli tree in 
question was bunt for the purpose of 
baking bricks requiredin the construction 
of the well in question,, was only at a 
distance of 25 or 3u “lathas” to the south-” 
east of the new well which was” being con- 
structed. The defendant Jamna Prasad, as 
D. W. No. 1, has stated that he constructed 
this well for the purpose of irrigating his four 
bighas of land in village Navia and that his 
fields in village Isapur cannot be irrigated 
from this well. 


It would thus appear. from , the evidence 
on the record that the well.in question was 
constructed for the purpose of irrigating the 
fields of the defendant ‘situate in. village 
Naria, and for such a-.purpose it seems to 
me that the tenant groye-holder of village 
Naria can under the. terms ofthe wajib-ul- 
arz exercise his right of cutting: down.. the 
timber of trees’ situate in his: own tenant 
grove. 

After a careful consideration of the evi- 
dence on the record and the arguments.of . 
both parties, I am of opinion that the inter-- 
pretation put by the lower Courts upon the; 
wajib-ul-arz in question is correct. . The, 
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appeal, therefore, fails and is dismissed with 


costs. 
N, Appeal dismissed. 


eee 


PATNA HIGH COURT 

Criminal Appeal No. 231! of 1933 
November 23, 1933 
MACPAERSON AND AGARWaLA, JJ. 
E. U. K. GUTHRIE (oR SEN) AND ANOTGER 
— APPELLANTS 
VETSUS 

EMPEROR - RESPONDENT 

Criminal Procedure Code (Act V of 1x98). ss 275, 
449 ()—Huropean British subject—Trial of—Non- 
compliance with s. 275—Trial, legality of— Convic- 
tion, setting aside of—Conviction not. found unsound 
on merits—Re-trial, 

The- 'elaim of the accused to be a European British 
subject and tobe tried in, accordance with the pro- 
visions of Chap. XXXIII ‘ofthe Code of Criminal 
Procedure having been’ allowed, the _ Magistrate 
committed the accusedstoithé Sessions for.an.offence 
under s. 500, Penal Code and ‘he was convicted on the 
verdict of a jury believed to consist of three Euro- 
peans and two Indian British subjects, It appeared 
that one of the alleged Europeans was an Anglo- 
Indian.and did, not come within the category of 
‘European’ referred to in s, 275, Criminal Procedure 


ela that the Sessions trial was not legally con- 
stituted and the conviction could not stand; but as 
it was not established that the conviction was 
unsound on the merits, a re-trial was to be held 

Quere,—Whether every person who isa European 
British subject under this definition ins, 4 (2) Cri- 
minal Procedure Code is a European within the 
meaning of 8. 27) | 

Or. A. against a'j 
Judge of Manbhum-Sambalpur, 
June 6, 193°. 

Messrs. K. B. Dutt and N. N. Roy 
for the Appellants. 

‘Dr. Sir Syed Sultan Ahmad, Government 
Advocate, forthe Crown. 

Judgment.—Mrs. Elizabeth: Guthrie or 
Sen -and H.N. Chatterjee,-respectively the 
editor and the printer and publisher of a 
small weekly newspaper called ‘Tne 
Sketch” published at Dhanbad, appeal 
against their convictions under s. 500 of 
the Indian Penal Code on two charges of 
defamation and their sentences of fine. 

Tt was -admitted by appellants that 
articles headed ‘‘Curious Conduct of Police 
Sub-Inspector—Interesting Revelations” and 
“Facing the Music—By a Piping Jenny” 
appearing in-Nos.‘35 and 36 respectively 
of “The Sketch’ ‘dated August 8 and 15, 
1932, are defamatory. of the complainant, a 
Sub-Inspector of Police and the defence 
was that the statements made are true in 
substance and were made in ‘good faith 
for the public good. The first appellant, 
whois 40 years of -ago and who landedin 


udgment of the Sessions 
dated 
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India for the first time (as is stated at the 
Bar} with her five children several weeks 
after the statutory .declaration by the 
second appellant on December, 3, 1931, 
and the stari of “The Sketch’, holds her- 
self out as responsible for the articles which 
had their o:igin in the prosecution of her 
husband, a lecturer at the School of Mines, 
on the report dated June 8, of the Sub- 
Inspector, on a charge of cycling at night 
without alight in Dhanbad and his con- 
viction on August 3, 1932. The matter 
of the articles and the English in which 
they are written would seem to indicate 
that they are not. her own composition and 
it may be that she is only :-a dummy editor. 
But, this point, if it is of any valus, does not 
fall to be considered inthis appeal. 

The claim of the first appellant to .be a 
European British subject and to be tried 
in accordance with the provisions of 
Chap. XXXIII of the Code of Criminal 
Procedure having been allowed, the Magis- 
trate committed. both - accused to the 
Sessions. -Under s. 446, the Court of Ses- 
sion is to try’ the case as if the accused 
had claimed to be tried in accordance with 
the provisions of s. 275 under which 
“a majority of the jury shall, if the accused, before 
the first juror is called and accepted so requires, consist, 
in the case of a European British subject, of persons 
who are European s or Americans, and, 11 the case of 
an Indian Krisish subject, of Incians.” 

On behalf of the first appellant this 
claim was duly made, as the learned 
Sessions Judge notes in his heads of chirge 
to the jury, and a jury believed to consist 
of three Eurpoeans and two Indian British 
snbjec's was empanelled. This jury re- 
turned a majority verdict of guilty and the 
Judge recorded his agreement therewith 
and convicted both accused. 

In support of the appeal Mr. K. B. Dutt 
has argued, es was open to him under 
s. 419 (1), that the conviction is unsound on 
the merits and further, on the strength 
of an affidavit, that the trial- was invalid 
by reason of the fact that the composition 
of the jury -was not in accordance with 
law. 

The argument against the validity of the 
trial had two branches, In the first place, 
it was contended that one of the Bengali 
jurors was the compluinant’s wife’s uncle's 
wife's sister’s husband or, more briefly, the 
complainant’s unclein-law had married 
the juror’s sister-in-law and that the com- 
plainant having failed to disclose the fact, 
the accused was prejudiced. : We are not 
prepared to say that the trial was invalid 
for this reason. But the -other -contention 
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is more serious. It was alleged that only 
a minority of Europeans or Americans 
served on the jury, the second of the 
jurors empanelled as a European who may 
be designated Mr. M (which is not the 
initial of his name) being in fact Asiatic 
and not, as supposed, a Kuropean. 

The point appeared to call for investiga- 
tion. Itis the case of a]l] parties that Mr. 
M isnot an American and we so hold. 
The learned Government Advocate has 
contended that Mr. M is a European 
British subject as defined in s. 4 (1) (i) of 
the Code and that that fact is sufficient to 
bring him within the category of 
‘European’ referred to ins. 275. The de- 
finition runs: — 

“A Europeana British subject means:— 

(i) Any subject of His Majesty of European descent 
in the male line born, naturalized or domiciled in 
the British Islands or any Colony; or 


(iz) Any subject of His Majesty who is the child or 
grandchild of any such person by legitimate descent." 


A question might arise whether every 
person who is a European British subject 
under this definition is a European within 
the meaning of s. 275; but it 1s unnecessary 
to express an opinion upon it since it ap- 
pears to us that Mr. M does not even come 
within the definition. Mr. M has appeared 
before us and has deposed ihat he is and 
that both his parents are Anglo-Indian, as 
that term is used in recent years in con- 
tradistinction to European, that he never 
saw his grandparents, that his father 
long ago mentioned to him that his paternal 
grandfather was a European sailor who 
came tu India in ithe early sailing days 
and that he knows nothing more about his 
grandfather and nothing whatever of his 
paternal grandmother or of her marriage. 
The learned Government Advocate purposed 
to adduce the evidence of Mr. M's father 
who is alive and apparently in this pro- 
vince, but after a postponement he hag 
been constrained to inform the Court that 
he will not now do so. In these circum- 
stances the fact that in appearance Mr. M. 
is other than European and that his name 
does not sound European but the contrary, 
has some significance. We hold without the 
least hesitation that Mr. M cannot be 
said to satisfy the definition of ‘European 
British subject’ and admittedly he is not 
a European within the meaning of s. 275 
if he fails to do so. It is clear therefore 
that two at mcst of the five jurors were 
Europeans or Americans. 

Upon this finding the Sessions trial was 
not legally consituted. 'l'he appeal must 
therefore be allowed, The convictions and 
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sentences are set aside and as it has not 
been established that the conviction is 
unsound onthe merits and as the parties 
have not compromised, as seemed possible 
at one stage, it is directed that the accus- 
ed be now tried, with all reasonable expedi- 
tion, in the Sessions Court at Purulia with 
a jury satisfying the provisions of s. 275 
of the Code of Criminal Procedure. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Crimina] Revision No. 22 of 1934 
March 6, 1934 
RACAHPAL SINGA, J. 
MAQBOOL AHMAD KHAN—AccusEp — 
APPLIOANT 
VErSUs 
EMPEROR - COMPLAINANT— OPPOSITE 
PARTY 
Excise Act (I of 1914, ss. 53, 60 (bi, 69—Search 
without warrant—Omission to make memo recording 
reasons—Whether mere irregularity—Hvidence of 
Excise Inspector—Whether to be disbelieved for want 
of memo—Search witnesses not belonging to village 
in which search was made, if only an irregularity 
— Previous conviction— Section under which convic- 


tion was made not established—Accused, if to be 
treated as first offender. 
An officer may ott to comply with the provi- 


sions ofa particular section ofan enactment, but it 
does not necessarily follow from that omission on 
his part, that he is not speaking the truth. The 
fact that an Excise Inspector did not prepare a memo 
showing his reasons fur making a search without 
warrant, does not entitle the Qourt to look upon 
his evidence with suspicion. Omission to record the 
Hiscise Inspector's reasons isouly an irregularity 
and no more So also, the fact that the -witnesses 
in whose presence the search was made did not 
belong tothe village in which the search took place, 
is only an irregularity and nothing more 

Where a Court considers thata higher sentence 
should be inflicted because of a previous conviction, 
then alone it is necessary to call in aid the provi- 
sions of s. 69 of the lircise Act. Where the pro- 
secution hag not been able to establish under what 
section the accused had been previously convicted, 
the accused should be treated as a first offender. 


Cr. R. for revision of the order of the Ses- 
sions Judge, Lucknow, dated December 22, 
1933. 

Mr. Hakimuddin, for the Applicant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. - 


Judgment.—Maqbool Ahmad Khan, ap- 
plicant, was tried before a Magistrate under 
s. 60 (a) (b) and. (f of the Excise Act. He 
was Convicted only under s. 60 (b) of ‘that 
Act. The other two charges against him 
failed. The learned Magistrate sentenced 
the accused to undergo rigorous imprison- 
ment, fọr a period of six months and to a 
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fine of Rs. 20 in view of the fact that 
he had already been once convicted for 
an offence under the Excise Act. The 
accused appealed against his conviction to 
the Court of the learned Sessions Judge of 
Lucknow who upheld the conviction and 
dismissed the appeal. 
come up to this Court in revision against 
the order passed by the learned Sessions 
Judge. 

The learned Counsel appearing for the 
accused applicant has pointed out that at 
the time of the search of the house where 
the accused is said to have jbeen making 
illicit liquor, the provisions of s. 53 of the 
Excise Act were not complied with. No 
warrant had been obtained for making a 
search and having regard to the provi- 
sions of s. 53 of the U. P. Excise Act, it 
was necessary for the Excise Inspector to 
make a memo recording his reasons for the 
belief that it. was necessary to make a 
“ search at the house of the accused. It has, 
however, been conceded by the learned 
Counsel that this omission to record his 
reasons aS provided for by s. 53, amounted 
to an irregularity and no more. Another 
point commented upon by the learned 
Vounsel for the applicant was that the 
witnesses, in whose presence the search 
was made, did not belong tothe village in 
which the search had taken place; but it 
was conceded that this also was an irreg.u- 
larity and nothing more. The question as 
to whether or no the charge against the 
accused is proved, depends on the evis 
dence of the Excise Inspector whose state- 
ment was corroborated by one of the search 
witnesses. The contention raised by the 
‘learned Counsel for the applicant was 
that because the Excise Inspector did not 
prepare a Memo showing his reasons for 
making the search without a warrant, so 
his evidence should be looked upon with 
great suspicion and should be accepted 
with caution. Ihave already remarked tnat 
the fact that the Excise Inspector did not 
prepare a memo is only an irregularity. 
l do not see any reason for holding, that 
because a memo was not prepared, there- 
fore, the evidence of the Excise [Inspector 
should not be accepted. An officer may omit 
to comply with the provisions of a parti- 
cular section of an enactment, but it does 
not necessarily follow from that omission 
on his part, that he is not speaking the 
truth. Both the Courts below believed 
the evidence of the Excise Inspector who 
proved that the accused was seen making 
illicit liquor, and after hearing the learned 
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Counsel appearing for the applicant, I do 


- not see any reason for taking a different 


view. In a matter like this, this Court 
will be slow to interfere in revision and 
more especially when the evidence has 
been believed by the first appellate Court, 
In my opinion the view taken by the 
learned Sessions Judge on the evidence 
of the Excise Inspector and the search wit- 
ness is correct. J have, therefore, no 
hesitation in holding that the charge 
against the accused under s. 60 (b) has been 
fully made out. 

The learned Counsel for the applicant 
contended that the sentence should be 
reduced. On behalf of the Opposite Party 
it was pointed out that the accused has 
already one conviction to his credit for an 
offence under the Excise Act. The pro- 
secution did not prove under what section 
of the Excise Act the accused had been 
convicted before he was prosecuted in con- 
nection with the present case. The accus- 
ed, it may be pointed out, admitted in his 
statement before the Magistrate that he 
had been once convicted under the Excise 
Act, but it cannot be gathered from that 
statement under what section he was con- 
victed. Under the provisions of s. 69 of the 
Excise Act, an accused person who has 
already been convicted : 

“ Of an off. nce punishable under s. 60,58 62, s. 63 
or s 6°, or under the similar provisions in any 
enactment repealed by this Act, subsequently com- 
mits and is convictea of an offence punisnable under 
any of those sections, he shall be liable to twice the 
punishment which might be imposed on a first con- 
viction under this Act.” 

‘he point is purely technical so far as 
the present appeal is concerned. Under s. 6U 
(b) the accused should be awarded a sent- 
ence of one year’s imprisonment. Where, 
however, a Cours considers that a higher 
sentence should be inflicted because of a 
previous conviction, then alone it is neces- 
sary to call in aid the provisions of s. 69 
of the Excise Act. Such is not the case 
here. Itis true that the prosecution has 
not been able to establish uncer what 
section the accused had been convicted 
previous to his trial in the present case, 
but the learned Magistrate was competent 
to give him a sentence of six months’ im- 
prisonment. On the record, as it stands, 
I cannot say that it has been shown that 
the accused. was convicted under any of 
the sections mentioned’ in s. 69 of the 
Excise Act. This being so, it cannot be 
said that it has been established.that he 
is a previous convict. Under the above 
mentioned circumstances, I would treat the 
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accused as a first offender. For the reasons 
_ given above, I affirm the conviction of the 
applicant under s. 60 (b) of the Excise Act, 
but reduce the sentence of imprisonment 
to a term of four months’ rigorous imprison- 
ment. In other aspects the application 


stands dismissed. The accused will sur-. 


render to his bailin the Court of the trial 
Magistrate and serve out the sentence im- 
posed upon him. 


Ny Order accordingly. 





LAHORE HIGH COURT 
First Civil Appeal No. -1446 of 1928 
November 16, 1933 
SHaDI LAL, O. J., AND ABDUL RASRID, J. 
SAHIBA RAM AND OTABRS—— PLAINTIFF 
— APPELLANTS 
Versus 
MOHAMMAD ABDULLAH KHAN 

AND OTHE&S—DEFENDANTS— RESPONDENTS 

Mortgage — Mortgage without possession — Default 
clause providing for compound interest—Mortgagor 
making regular payments—Death of mortgagor — 
Sons of mortgagor refusing to pay interest and asking 
mortgagee to pursue remedy against property— Effect 
of—Accrual of interest, if stops— Future interest, 
right to. . 

A person mortgaged without possession certain 
shops and one resideniial house to the mortgagee 
stipulating that the former should pay Es. 600 per 
annum as interest in -half yearly instalments, and 
that ifthe mortgagor made default in payment of 
interest for four consecutive instalments, the mort- 
gagee was to realize the mortgage debt togetker with 
interest or to take possession of the mortgaged prop- 
erty. The mortgagor continued to pay interest 
regulirly and after his death, his sons paid one 
instalment and thereafter refused to pay any interest 


asking the mortgagee to pursue remedy against. 


the property, at once, The mortgagee instituted 
_ A Buit for amount, interest and costs two years after 
this : 

Held, that the mortgagor could escape liability for 
payment ofinterest only by tendering the amount 
due on the mortgage deed. On bis failure to do go 
it was open to the mortgageeto delay the institution 
of his suit till default had been made in the payment 
of four instalments, By giving a warning that they 
shall not be liable for interest in future the defendants 
could not stop the accrual of interest tothe plaintiff, 
and no unilateral act of the defendants could 


operate to alter the terms of the deed and that the - 


plaintiff's claim should be decreed in ful), 

Held also, that the mortgage being without pos- 
session, solong asthe mortgagors remained in 
possession they must be taken to have been enjoying 
the rents and profits of the mortgaged property and 
hence the-mortgagor could not be deprived of interest 
so long as the mortgage debt remained unpaid. 


F. O. A. from a preliminary decree of ihe 
Sub-Judge, Muzaffargarh, dated February 
29 1928. 

Messrs. Hargopal and Kashi Nath Ag- 
_-garwal, for the Appellants, 
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Messrs. Khurshid Zaman and Mohammad 
Monir, for the Respondents. 

Abdul Rashid, J.— On June 20, 1921, 
Nawab Mohammad Saifulla Khan, father 
of deferdants Nos. 1 to 6, mortgaged with- 
out possession, seven shops and one resi- 
dential house situate in Muzaftargarh City 
to Choudhuri Sahiba Ram, plainwuff and 
Girdhari Ram, defendant No. 7, for 
Rs. 10,000. It was stipulated that the 
mortgagor shall pay Rs. 600 per annum as 
interest in half-yearly instalments on June 
21 and December 22, each year. In case of 
non-payment of interest on the due dates 
compound interest at the rateof 8 annas per | 
cent. per mensem was chargeable. It was 


_ further stipulated that if the mortgagor 


makes default in the payment of the in- 
terest for four consecutive instalments the 
mortgagee shall be entitled either to reali- 
ze the mortgage debt together with interest 
or to take possession of _ the mortgaged 
property. The original mortgagor continu- 
ed topay interest regularly till June 21, 
1924. After his death, which occurred 
between June and December, 1924, defend- 
ants Nos. 1 to6 paid one instai'ment of 
Rs. 300 on December 22, 1924 and there- 
after refused to pay any interest. The 
plaintiff instituted the present suit on May 
2, 1927, for the recovery of Rs. 11,281 on 
the basis of the mortgage deed; Rs. 10,000 
being the mortgage debt, Rs. 1,200 being 
interest due for four instalments and 
Rs. 81 compound interest on the unpaid 
It was also prayed that costs of 
the suit and future interest till the date of 
realization be also decreed in favaur of the 
plaintiff. The orlginal mortgagees were 
Chaudhri Sahiba Ram, plaintiff and Gir- 
dhari Ram, defendant No. 7, but on a parti- 
tion between them the mortgage in question 
had fallen to the share of the plaintiff and 
therefore Girdhari Ram was made a pro 
forma defendant. 

The defendants pleaded inter alia that 
at the time of the payment of the instal- 
ment of interest on December 22, 1924, the 
plaintiff was duly warned that no further 
interest shall be paid and.that as the origi- 
nal mortgagor had died, he must pursue 
his remedy against the mortgaged proper- 
ty at once. The trial Court has passed a 
preliminary decree under O. XXXIV, r. 4, 
Civil Procedure Code, in favour of the 
plaintiff for Rs. 10,000 and costs and has 
disallowed the claim to the extent of 
Rs. 1,281. It has also refused to award 
future interest. 

The plaintiff has preferred san appeal to 
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this Court. It has been urged by the learned 
Counsel for the appellant that the claim 
regarding interest is based on the express 
stipulation contained -in the registered: 
mortgage deed, and that the lower Court 
has erred in law in not giving effect to 
this stipulation. It is contended that the 
plaintiff could not come into Court until 
default had been madeinthe payment of 
four instalments of interest, and that even 
if it be assumed tbat the defendants had 
warned him to sue immediately after 
December 22, 1924, he was not bound to 
act according to their wishes. -It was open 
to him to prefer to abide by the conditions 
embodied in the mortgage deed and he 
cannot be deprived of interest simply be- 
cause he refused to institute a suit when he 
was asked to pursue his remedy against the 
mortgaged property by the defendants. 
The respondents contend that the condition 
in the mortgage deed to the effect that the 
-morigagee shall be entitled to realize the 
mortgage debt only after default had been 
made in the payment of interest for four 
instalments, had been inserted therein for 
the benefit of the mortgagor and that 
when defendant No. 1 had asked the 
plaintiff to pursue his remedy immediately, 
the mortgago:s had waived the above- 
mentioned condition. It was urged that 
as aresult of the warning conveyed to the 
plaintif he became entitled to sue immedi- 
ately, and that by delaying the institution 
of the suit for two years he has forfeited 
his claim to the payment of interest for that 
period. In my opinion, this contention has 
no force. The mortgagor-could escape 
liability for payment of interest only by 
tendering the amount due on the mortgage 
deed. On his failure to do so it was open 
to the mortgagee to delay the institution of 
his suit till default had been made in the 
payment of four instalments. By giving a 
warning that they shall not be liable for 
Interest in future the defendants could not 
stop the accrual of interest to the plaintiff. 
It is clear that no unilateral act of the 
defendant could operate to alter the terms 
of the registered mortgage deed. I am 
therefore of the opinion that the reason 
given by the trial Court for disallowing the 
claim to the extent of Rs. 1,281 is not sound 
and that the claim of the plaintiff must be 
decreed in full. 

When dealing with the question of future 
inte.est it is to be remembered that the 
mortgage in question is without possession 
and that so long as the mortgagors remain 
in. possession they must be taken ta be 
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-gaged property. In these circumstances 
' the plaintiff cannot be deprived of interest 
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0 long as the mortgage debt remains un- 
paid. J would, therefore, hold that the ap- 
pellant is entitled to interest at the stinu- 
lated rate from the date of the institution 
of the suit till: the date of the preliminary 
decree and at 6 per cent. per annum from 
that date till realization. ; 

For the foregoing reasons I would a cept 
the appeal with costs and modify the 
decree of the trial Court in favour of the 


‘plaintiff to the extent indicated above, 


“Shadi 


Lal, C. J.- I-concur. 
N. 


Appeal accepted. 
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OUDH CHIEF COURT 
Criminal Appeal No. 523 of 1933 
March 5, 1934 
NANAVUTTY, J. 
PAHALWAN SINGH—APPELLANT 
VETSUS 
EMPEROR - CoPLAINANT— 
RESPONDENT 
Criminal Procedure Code (Act V of 1893), s. 288— 
Rvidence recorded by Committing Magistrate—When 
can be used in Sesstons Court—Conviction on the 
basis of such evidence-—Legality of —Independent 
corroboration, if necessary — Sufficient reasons to 


prefer it—Necessity of—Penal Code (Act XLV of 


160), s 440 — Elements of offence under—Cutting ripe 
crops — Whether constitutes mischief. 

Although the depositions of witnesses recorded 
by the Committing Magistrate, may, at the discre- 
tion of the presiding Judge, be read as substantive 
evidence in the Sessions trial, 8.283 of the Code 
of Criminal Procedure does not prescribe the value 
or weight to be attached to such evidence when it 
is admitted by the Court of Session at the trial of 


the case. Where there is nothing on the record 
to show that certain witnesses have in fact 
becomes hostile or have been won over by the 


‘accused, before the conviction of the accused 
on the basis of such previous statements of these 
witnesses can be legally supported, there must be 
independent corroboration of the truth of the 
statements made by them before the Com- 
mitting Magistrate, and there must be sufficient 
reasons for preferring the evidence of these witnesses 
made before the .Magistrate to their evidence 
made before the Court of Session. At 
best, these witnesses by giving contrary evidence 
inthe two Courts have effectually destroyed the 
value of their own testimony. 

To cut ripecrops which aregrown to be cut is not 
to destroy them or affect them injuriously It is 
the essence of the offence of mischief that the 
perpetrator must cause ‘the destruction of property 
or such change’in it or in its situation as destroys or 
diminishes its value or utility or affects it irjuriously, 
Tocuta crop that is grown to be cut is not to 
destroy it or affect it injuriously. The taking 
may cause wrongful loss to the grower, and if it 
be dishonest, a conviction may be had for the 
theft. But the offence is not mischief Muhammad 
Fayaz v, Khan Mohamad (1),-Miras Chowkidar, Inre 


938 
(2), Sardar Singh v. Emperor (3), Shakur Moham- 


mad v. Chandra Mohan Shah (4) and T. S. Raghupatty — 


Iyer v. Narayan Goundan (5), relied on. 

Consequently, a person cannot be convicted of an 
offence under s. 440, Penal Code, for allowing his 
zamindar and his labourers to cut the ripened crops 
in the field of the complainant. 


Cr. A. against the order of the Sessions 
Judge, Unao, dated October 4, 1933. 


Dr. J. N. Misra forthe Appellant. 
Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


Judgment.—This is an appeal from a 
judgment of the learned Sessions Judge 
of Unao convicting the appellant Pahlwan 
Singh of an offence under s. 325, Indian 
Penal Code, read with s. 114, Indian Penal 
Code and sentericing him to undergo 
three years’ rigorous imprisonment, and 
further convicting him also of an offence 
under s. 440, Indian Penal Code and sen- 
tencing him to two years’ rigorous im- 
prisonment, the two sentences running 
concurrently. : 


The story of the prosecution is briefly as 
fo:lows :— 

The deceased Umrai and his son Tote 
were tenants of Raj Bahadur Singh cultivat- 
ing land in village Roshanabad. As the 
rent of Umrai’s holding was in arrears, 
Raj Bahadur Singh had distrained the crops 
of Umrai as.well as of certain other ten- 
ants whose rents also were in arrears. The 
accused Uma Ahir had been putin charge 
of the crops of Umrai which had been 
distrained, as supardar. Notwithstanding 
the distraint, Umrai and Tole began to 
reap their crops on the afternoon of March 
17, 1933, ab about a pahar before sunset, 
that is, about 3-30 P. m. The zemindar Raj 
Bahadur Singh and others, namely, Uma, 
Sadanand, Gokul and Fahlwan, asked 
Umrai and his son Tote to stop cutting 
their crops as they had been distrained 
by the zemindar. Umrai and Tote insisted 
upon cutting their crops and thereupon Raj 
Bahadur Singh told Uma and the others 
present to beat Umrai and Tote. A lathi 


fight ensued in which Uma and Tote 
both received injuries. Kesbo, Tiloki and 
Tika intervened and then the fight 


came to an end. A report of this occurrence 
was made by Tote at the Police Station 
Bangarmau the next day at 3 P. m. that 
is, on March 18, 1933. This report was 
entered’in the general Police diary as 
relating to anon-cognisable offence andthe 
complainant was told to seek his redress 
through the Criminal Courts, Umrai died 
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on March 19, 1933, at about midday in his 
own house. Information of his death was 
conveyed to Police Station Bangarmau 
and thereupon a crime under s. 304, Indian 
Penal Code, was registered and investiga- 
tion was started by the poiice. An inquest 
report was prepared and the corpse of 
Umrai was sent to Sadar for post moriem 
examination, and after completing his 
investigation Sub-Inspector Fida Husain 
prosecuted Gokul, Sadanand, Uma and 
Pahlwan of an offence under s. 304, Indian 
Penal Code and these accused were com- 
mitted by K.S, Maulvi Farid Uddin Ahmad 
to stand their trial on the said charge 
in the Court of Session. The learned 
Sessions Judge framed an additional 
charge under s. 440, Indian Penal Code, 
against allthe four accused. He acquitted 


' Gokul of both the offences under ss. 3:14 and 


410, Indian Penal Code, but while acquit- 
ting Uma and Sadanand of an offence 
under s. 30!, Indian Penal Code, he con- 
victed them of an cffence under s. 325, 
Indian Penal Code and he convicted 
Pahlwan Singh of an offence under s. 320, 
Indian Penal Code, read with s. 114, 
Indian Penal Code. He also convicied 
Pahlwan Singh of an offence under s. 440, 
Indian Penal Code, but he acquitted Uma, 
Sadanand and Gokul of the offence under 
s. 440, Indian Penal Code. 

The eye-witnesses of the occurrence exa- 
mined ~ inthe Court of Sessions are P.W. Ne. 
4 To.e, P. W. No. 11 Tiloki Kachhi, P. W. 
No. 12 Tika Kachhi, P. W. No. 13 Nanhu 
Chamar and P. W. No. 14 Debi Din Kachhi. 
The evidence of Tiloki, Tiza, Nanbu and 
Debi Din recorded by the learned Sessions 
Judge does not go to piove the guilt of the 
appellant Pahlwan Singh in respect of 
the charges brought against him. The 
learned Sessions Judge has, at the end 
of his judgment, madea note to the effect 
that after the result of the appeal is 
known the file of this case should be put 
up before him to take action against these 
four witnesses on a charge of perjury . 
under s. 193 of the Indian Penal Code. In 
other words he is of opinion that the evi- 
dence given in his Court by these four 
witnesses Tiloki, Tika, Nanhu and Debi 
Din is false and not worthy of belief. He 
has therefore relied upon the evidence of 
these witnesses recorded by the Committ- 
ing Magistrate and the record of those 
depositions has been brought on the 
Sessions File under s. 288 of the Code 
Criminal Procedure. It is true that the 
depositions of these witnesses, recorded 
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. by the Committing Magistrate, may, at 
the discretion of the presiding Judge, be 
‘read as substantive evidence in the 
Sessions trial, but s. 288 of the Code of 
‘Criminal’ Procedure, does not prescribe the 
value or weight to be attached to such 
evidence when it is admitted by the Court 
_of Session at the trial of the case, I may 
note that there is no request by the Govern- 
ment Pleader on behalf -of the Crown in 
the tria] Court to have the evidence of the 
witnesses. given before the Magistrate 
brought on the Sessions File, nor is there 
any allegation by the Government Pleader 
who appeared for the Crown that these 
prosecution witnesses had been won over 
“by the accused and had therefore become 
hostile. There is nothing on the record 
to show that these witnesses have in fact 
‘become hostile or:have been won over by 
the accused, and before the conviction of 
the accused on the basis of such previous 
Statements of these witnesses can be 
legally supported, there must be independ- 
ent corroboration of the truth of the state- 
ments made by these wilnesses before the 
Committing Magistrate and there must 
be sufficient reasons for preferring the 
‘evidence of these witnesses made before 
ihe Magistra'e to the evidence of these 
same witnesses made before the Court of 
Session. ` At best, ihese witnesses by 
giving contrary evidence in the two 
Courts have effectually destroyed the value 
of their own testimony and upon the 
materials on the record I am not in a 
position to say whether these witnesses 
were speaking the truth before the Com- 
mitling Magistrate or before the Court of 
‘Session. For aught I know to the contrary, 
their statements in both Courts may not 
be true. : 

There remains then the sole testimony of 
P. W. No. + Tote, the son. of the deceased. 
The evidence given by this witness is in 
direct variance with thereport made by 
him-at Police Station Bangarmau on the 
day after occurrence. I see no reason to 
mistrust the truth of the First Informa- 
tion Report, (Ex. 2) made by Tote at a 
time when he had no reason to implicate 
falsely anybody, In that report Tote had 
stated that it was Raj Bahadur, ` his 
zemindar, who had given the orderto Uma 
and the others to beat him and his. father 
Umrai. For some reason, best known to 
Tote, he has now altered his story and 
has denied the presence of Raj Bahadur 
on the spot and has assigned to the 
appellant Pahlwan Singh the. role which 
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-he had given to Raj Bahadur in the First 


Information Report. Practically every 


“word of the First Information Report is 


now denied by Tote in the Court of Session. 
He begins by saying that he did not 
dictate this report at all. He denies that 
he mentioned Gokul’s name. He denies 
the presence of Raj Bahadur when the 
assault was made on him and his father. 
He denies that his crops were distrained 
when in fact he has clearly stated in 
his first report that the crops of all the 
tenants had been distrained and even 
appraisement of crops had taken place 
but not of his crop. The words in the 
report are ; 

‘sab ki agenti lagain aur kut bhi-ho gai thi, main 
ne kut nahin karai.” 
He denies the presénce of Kesho, Tilok 
and Tika at the time of the oecurrence and 
now deposes in ihe Court of Session that 
no one intervened and that Kesho, Tilok 
and Tika did not intervene in the quarrel. 
He admits in his cross-examination that 
he as well as his father Umrai were pro- 
secuted for badmashi under s. 110 of the 
Code of Criminal Procedures and were bound - 
over to be of good behaviour for one year. 
He further admits that the appellant 
Pahlwan Singh was one of the wiinesses 


against him and his father in those pro- 


ceedings under s. 110 of the Code. A 
perusal of the deposition of this witness 
Tcte recorded by the learned Sessions 
Juige shows that hehas lied at every 
turn and is a thoroughly untrustworthy and 
it would not be 
sale, sofar as the appellant is concerned to 
base his conviction upon the testimony of 
this witness. Tote himself deposes that 
Pahlwan did not actually beat his 
father, but merely instigated the others to 
beat him. This statement of Tote is not 
supported by the First Information Report 


made by him at Police Station Bangarmau. 


In that report Tote stated that Pahlwan 
beat him and he makes no mention as to 
who beat his father Umrai. Evenin the 
deposition of Tiloki recorded unders. 164 
of the Code of Criminal Procedure, there is 
no mention of Pahlwan Singh having given 
the order for beating Umrai and Tote. 

I, therefore, holdthat the charge under 
s. 325, Indian Penal Code, read with s. 114, 
Indian Penal Code, is not proved against 
the appellant Pahlwan Singh upon the evi- 
dence of Tore. Pahlwan Singh is, therefore, 
entitled to an acquittal on the charge 
under ss. 320-114, Indian Penal Code. 

I come next to discuss the case under 
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s. 140, Indian Penal Code, against the ap- 
pellant. This charge wasframed by the 
learned Sessions Judge at the commence- 
ment of the-Sessions trial. Section 440, 
Indian Penal Code, runs as follows: — 
‘Whoever commits mischief having made prepa- 
ration for causing to any person death .or. hurt.or 
wrongful restraint or fear of death, or of hurt 
or of wrongful restraint shall be punished with 
imprisonment of either description for a term which 


may extend to five .years and sball also -be 
liable to fine.” 


The essential ingredient of the offence of 
mischief as defined ins. 425, Indian Penal 
Code, is the causing of destruction of any 
property or any such change in any 
property or in the situation thereof as 
destroys or diminishes its value or utility 
or affects it injuriously. In the present 
case it is proved from the evidence of all 
the prosecution witnesses aswell as from 
the First Information Report made by the 
“son of the deceased Umrai a day after the 
occurrence that the crops of the field of 
Umrai which:were cut were ripe crops. To 
cut ripe-crops which are grown tobe cut 
is notto destroy them or affect them in- 
juriously. [See Muhammad Fayazv. Khan 
oa (iyand Inre Miras Chowkidar 
(2). 

In Muhammad Fayaz Khan v. Khan 
Muhammad (1), above cited, the Magis- 
‘trate of ‘Tipperah made the reference to the 
High Court in the following terms:— 


“ft is the essence of the offence of mischief that - 


the perpetrator must cause ‘the destruction of 
property or such changein it or in its situation 
as destroys or diminishesits value or utility or 
‘affects it-injuriously’. To cut a crop 
grown tọ- be cut is motto destroy it or affect it 
in the manner defined above. The - taking may 
cause wrongful losstothe grower and.if it be 
dishonest, a conviction may be had for the theft. 
But it cannot be mischief." 

‘Again ‘In re Miras Chowkidar (2) Ram- 
pini and Handley,-JJ., delivered themse]ves 
of the following pronouncement:— 

“Taking these facts as” found it appears to us 
that the’ .accused could not be convicted of 
mischief, because, he did.not cause the deterioration 
of any property or any such charge in any-property 
or in the situation thereof as diminished iis value 
or utility. Of course’ if the paddy had been unripe 
and not .fit to be cut, he might have been 
convicted of mischief; but it is not found in this 
case that the paddy was not in a fit state to 
be cut. The applicant cannot, therefore, be convicted 
of mischief ” | 

In the present case it has been found 
‘upon the evidence on the record that the 
crops cut by the zamindar’s pariy were 
ripe crops in the field of the deceased 
Umrai. In Sardar Singh v. - Emperor, 44 
Ind. Cas. 451 (8), it was - held that the -cut- 

(1) 18 W R 10 Cr. 

(2) 70 W-N 718. 
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‘ed with having | f 
‘bamboos, the right to which was disputed, 


under 8/426 ofthe Indian Penal 


that is _ 
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ting down of a branch of a tree did not; 
amount to mischief unless it destroyed or 


diminished the dignity or value of the 
tree, and that where there was a dispute. 
between two parties as to the ownership 


of-a tree the branch of which had been | 
cut down by one party the case was beyond 


the cognisance of a Criminal! Court and 
outside the scope of- s. 425 of ‘the . Indian 
In Shakur Mohammad 7. 
Chandra Mohan Shah (4), it -was held that 
ina case in which the accused was- charg- 
cut and‘carried away 


of mischief 
Code. 
learned Sessions Judge 
Caleutta 


he could not be convicted 


In that case the 
who made the reference, to the 
High Court observed as-follows:— 

“The -essenceof the offence of mischief is that the 
offender must cause the destruction of .property ` 
or such change init or inits situation ‘as destroys 
or diminishes its value or utility, or affects it 
injuriously’. Now, as bamboo is-a thing which 
is grown to be cut, the cutting and removing 1b 
does not amount to its destruction or other injury 
defined above. Jf there be any dishonest intention, 
the act of. the offender in causinga wrongful loss 
to the complainant would amount to theft and not 
mischief.” 


In T. S. Raghupathy : Iyer v. Narayana ` 
Goundan (5), it was held that the expres- 


‘sion “destruction ofany property or such 


change in any property or in the situation 
thereof as destroysor diminishes its value 
or utility or affects it injuriously” as con- 
tained ins. 425, Indian Penal Cole, carried 
the implication that somelhing should be: 
done contrary to iis natural use and 
serviceableness,and that where grazieis 
by allowing their goats to graze did 
no more than put the grassto its normal 
use their act would not amount to mis- 
chief. 

It is thus clear from the terms of the 
definition of mischief given in 8. 425 of the 
Indian Penal Code, as” wellas from the © 
rulings cited above, that the appellant ` 
Pahlwan Singh cannot be convicted of an 
offence under s.440, Indian Penal Code, 
for allowing the zamindar Raj Bahadur 
and his latourers to cut the ripened 
crops of the field of the deceased Umral. 
The conviction ofthe appellant Pahlwan 
Singh foran offenceunder s. 440, Indian 
Penal Code, therefore, also cannot be sus- 
tained. l 

For the reasons given above I allow this 
a 44 Ind Cas 451, 4 PL W 291; 19 Cr. L'J 

) 


(4) 21 WR 33 Or. 
(5) 114 Ind Cas.-559; AIR -1929 Mad, 5; 28 L W 
759;.56 M'L J 767;352:M A51, ; 
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‘appeal, set-aside the. convictions and sen- 
tences - passed upon the- appellant, acquit 
him of the offences charged and order his- 
immediate release. 

N. Conviction set aside. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 498 
of 1933 
November 15, 1933. 

Jar DAL, d. 
IMPERIAL BANK oF INDIA, LYALLPUR 
BRANCH~—DEcREE-HOLDER—APPELLANT 


VETSUS 
(Fire) THAKAR DAS MATHRA DAS 
AND OTHEuS —J U. GMENT-DEBTO sS— 
‘RESPONDENTS 

Civil Proceduré Code’ (Act V of 1918), 0O. ALI, 
r 6—Morigage decree—Properties deteriorating in 
value—Stay of sale— Security from judgment-debtor 
for deficiency that may ‘occur on sale— Necessity of 
taking. aa 

Whare the properties, subject of a mortgage 
decree, are deteriorating in value and are not 
insured, and most of them are capable of being des- 
troyed by tire, earthquake or other similar causes, 
it is only fair, befure staying the sale at the 
instance vf the judgment-debtor, to order him 
to give security for any deficiency that may occur 
in: ths recovery ofthe amount due to the decrec- 
holder uuder the decree on the sale of the mort- 
gaged property. g. 2 

M. F.C. A. from an order of the First Class 
Sub-Judge, Lyalipur, daied December 24, 
1932. ae 
Mr. M. A. Majid, for the Appellant. 
_ Mr. Jagan Nath Aggarwal for Mr. Iqbal 
Singh, for the Respondents. 


Judgment:—Appeals have been pre- 
sented in this Court. both: against the 
preliminary and.the,final decrees for sale of 
mortgaged property.."in this case. In the 
meantime: ihe. -decree-holder having 
applied for the sale of the mortgaged 
property, the. judgment-debtcr made an 
application under O. XLI, r.6 (2), Civil 
Procedure Code-for stay of the sale on the 
ground thatthe appeals were pending in 
this Court from the decrees. The trial. 
Judge after making :an. estimate. of the: 
value.of the properties has reached the = 
conclusion that their value is sufficient to: 
cover the decretal amount and has. conse- 


quently stayed the sale without imposing - 


any condition as to security ‘being furnish- 
ed by the judgment-debtor. This is an 
appeal by the decree-holder and inter alia 
it:is alleged ‘that the properties (subject of 
mortgage decree) are deteriorating in value. 
and are not-insured.. Most of them are 
properties:. which: are - capable of: being . 
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destroyed by fire, earthquake or other 
Similar causes. In view of allth3 ciraim 
stances cf the case.and particularly of the 
fact that it is not possible to arrive at even 
an approximate idea of what they would 
fetch when the sale takes place after the 
appeals are disposed of by this Cowt 
presumably some years later, it was only 
fair that berore the sale was stayed the 
judgment-debtor should have been ordered: 
to give security. for any deficiency that 
may occur inthe recovery of the amount 
due to the decree-holder under the decrees 
on-the sale of the mortgaged property. 

I accordingly accept this appeal and 
direct that the order ofthe trial Judge be 
varied by providing that the sale of the- 
mortgaged immovable, properties be stayed 
pending disposal of ihe appeals in this 
Court, provided the judgment-debtors give 
security wi.hin three months from today 
to the satisfaction of the trial Court. that 
in case there is a deficiency in the recovery 
of the amount that may ultimately te 
decreed in favour of the decree-holder 
when the properties: are sold, then he (the 
judgment-debtor) would make good such 
deficiency. I leave the parties to bear 
theirs costs in this Court. If no security is 
given within three months, the application 
for stay shall stand dismissed with costs. 


N. Appeal accepted. 


SIND JUDICIAL COMMISSIONER'S: 
COURT ASRS 


Judicial Miscellaneous No. 129 of 1933 
December 20, 1933 
a RUPOHAND, A, J.C. 
.- OFFICIAL ASSIGNEE- APPLICANT’ 
Versus 
GHANSHAMDAS HOTECHAND— 


OPPONENT 

Presidency Touns Insolvency 
pi 7 ima kala KALEN ag kang to 

ssignee'’s application to set aside ar = 
petency of— Property of insolvent Iie e 
India—Whether vests in Oficial Assignee— Order ‘ 
aes against person in possession—Enforceabili- 
y of. 
The Insolvency Court has very wide 
entertaining an application by NA ORA a 
for recovery of.money- paid toa creditor after the 
order of adjudication hasbeen passed, although i 
the circumstances of any particular case the antes 
may refuse to exercise its discretion. The questio 
is-one which should be properly decided b the 
sents fae bie not by a separate suit J 

n passing of the adjudication order: 

of the debtor firm vents in the ‘Oficial Beck a es 
whether it‘is situate in British India.or. oe, Gad 
whether the Official Assignee is in a position to get 


Act (IIL of 1509), 
eredttor— Oficial 
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possession ofsuch property as is situate ‘outside Bri- 
tish India or not The law with regard to movable 
property is that in a foreiga country the basic principle 
is mobilia sequuntur personam. Prima facie these 
are governed by the lawof theinsolvent’s domicile. 


Lang v Jaswantlal (1) and Yokohama Specie Bank 
Ltd v Curlender & Co. (2', referred to. 


The Iadian legislature has always the right to- 


legislate in respect of such property, whether 
within or without British India which can he made 
available for distribution amongst the creditors in 
acordancae with the principles of International Law, 
provided such property can be made available by 
enforcing an order in personam against the possessor 
thereof. 

Mr. W. Lobo, for the Applicant. 

Mr. Srikishindas H. Lulla, for the 


ponent, 


Op- 


Ord” hg This is an application by the 
Official signee for recovery of certain 
sums of money said to have been paid to 
the opponent at Bahrein in the Persian 
Gulf after the order of adjudication was 
passed by this Court. These sums are 
said to have keen paid by a servant of the 
insolvent firm on instructions sent to him 
by one of the insolvents after he had full 


knowledge of the passing of the oder of. 


adjudication. Itis s:il that the opponent 
is aresidentof Karachi and a near 1ela- 
tion of two of the partners of the insolvent 
firm and that he also knew of the order of 
adjudication. This application has been 
made under the provisions of s. 7, Presi- 
dency Towns Insolvency Act. It is argued 
by the opponent that this application does 
not fall within the purview of s. 7 of the 
Act and that- even if it does fall within 
the purview of that section, the -Court 
should in the exercise of its discretion 
refuse to adjudicate upon the matter and 
should refer the Official Assignee to a 
regular suit. l : 

With regard to the jurisdiction of the 
Court, it isargued that as the payments 
were received by the opponent.aiter the 
order of adjudication, such receipts 
amounted to a trespass by the opponent on 
the property which had vested: in -the 


Official Assignee and that the right, if 
any, of the Official Assignee is by a regular. 


suit against the trespasser and not by an 
application tothis Court to set aside the 
payment as fraudulent. It is further 
argued that as the Indian legislature has 
jurisdiction only to deal with property 
within British India,s. 7 of the Act has 
no application to 
outside British India. There is no subs- 
tance in either of these contentions. 
Section 7 confers a very wide power upon 
the Insolvency Court to decide not only 
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all questions of priorities, but also all other ; 
questions -whatsoever, whether of law or of 
jact, which- may arise in any .case of 
Insolvency, coming within the cognizance | 
of the Court, or which the Court may deem 
it expedient or necessary to decide for the 
purpose of doing complete justice or 
making a complete distribution cf pro- 
perty in any such case. These words are 
borrowed from: `s; 105, cl. (|), English 
Bankruptcy Act, 1914. ° 

In Halsbury’s Laws of England, Vol. 2, 
para. 251, it is said that legal proceedings 
by which the rights of the trustee should 
be enforced is ustally by an application 
fo the Bankruptcy Court under its juris- 
diction conferred by s. 105, Bankruptcy 
Act, 1914 and where the matter’ at ‘issue 
involve questions of Bankruptcy: Law, 
the Bankruptey Court is the tribunal in 
which proceedings should be taken, unless, 
from the natureof the allegations made on . 
one side or the other, or (in County Court `. 
Bankruptcies) the magnitude of the prop- ` 
erty involved, the claim ought to be en- 
forced by action in the High Court. There 
can be no doubt that. an Insolvency Court 
has very wide powers of entertaining __ 
applications of this nature, -although in. 
the circumstances of any particular: case, -, 
the Court may refuse to exercise its dis-- 
cretion. Whether such discretion should ,. 
be exercised or not is another matter end’ 
will be presently dealt with. The oponent 
isnot a mere trespasser. He claims to be 
a creditor of the firm and has obtained or 
is said to have obtained the money in dis- 
charge of the debt due to him. Whether 
he can get and.retain money which be- 
longs to the estale in payment of his debt 
in excess of what he would get by way of 
rateable distribution is a question .which 
should properly be decided by a Bankruptcy 
Court and not by a separate suit. 

With regard to the argument that the 
Indian legislature had no power to legis- 
late with regard to property outside British 
India, this argument .loses sight of the 
fact that the Indian Legislature has 
always the right to legislate in respect of 
such property, whether within or wilhout 
British India whichcan be made available 
for distribution amongst the creditors in 
accordance with the principles of Inter- 
national Law provided such property can 
be made available by enforcing an order 
in personam against ‘the possessor there- 
of. l 

It is no doubt true that the -money ob- 
tained by the oponent was in Bahrein and 
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was obtained by him there, but the. oppo- 
nent is amenable to the jurisdiction of this 
Court and any order that may be passed 
against him may beenforced against him. 
If he can be made amenable to the juris- 
diction of thisCourt in a regular suit filed 
against him, there is no reason why ‘he 
should not be made amenable to the juris- 
diction of the Insolvency Court under s. 7 
of the Act. On passing of the adjudication 
order the property of the debtor firm ves‘ed 
in the Official Assignee whether it was 
situate in British India or not and whether 
the Official Assignee is in a position to get 
possession of such property as is situate 
outside British India or not: see Lang v. 
Jasxantlal(1). The property which is the 
subject-matter of dispute is cash or mov- 
able property and as pointed out by 
Rankin, J. in Yokohama Specie Bank Ltd. 


v. Curlender & Co (2), the law with regard . 


to movables is that in a foreign country the 
basic principle is mobilia sequuntur person- 
am. Prima facie these are governed by 
the law of the insolven.’s domicile. The 
cash therefore in Bahrein prima facie is 
governed by the law of insolvent’s domicile. 
But if thereis any doubt about the point, 
it is sufficiently removed by a reference to 
the Treaty between Great Britain and the 
Sultan. Article 15 of the Treaty al p. 237, 
Vol. XII of Aitchison Treaties, reads 
thus : 


“Should a subject of Her Majesty residing in the 
dominions of His Highness the Sultan cf Muskat be 


adjudicated bankrupt, the British Counsel shall take . 


possession of, recover and realize all available prop- 
erty and assets of such bankrupt, to be dealt-with and 
distributed according to the provisions of English 
Bankruptcy Law," - 

It would thus appear that the assets 
of the insolvent firm are distributable ac- 
cording to the English Bankruptcy Law 
and there is no bar to such assets vest- 
in the Official Assignee or 
Bankruptcy so as to be made available 
for the benefit of the creditors of the 
firm. Now coming’ to the question of 
discretion of the Court, I think if there is 
any fit case in which the Court should 
exercise a discretion in favour of the 
Official Assignee, it is this case. The 
opponent is a resident of Karachi. Whe- 
ther a suit is filed against him in the 
Court of: Small Causes of Karachi and 
tried summarily by that Court or this 
application is tried under the provisions 


(1) 94 Ind, Oas, 146; A I R 1926 Bom. 271]: 50 B 
439; 28 Bom. LR 381 


i (2) 96 Ind, Oas. 459; A IR 1926 Cal, 898; 430 L 
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of s.7.of the Act by this Court, heisin 
no way prejudiced. He is on the contrary 
in a belter position. The procedure of 
this Court is not so summary as that of 
the Small Causes Court and the cecision 
given by this Court is subject to appeal 
while that of the Court of Small Causes 
is only subject to an application 
for revision. 
between atrial by this Court of a dispute 
under s, 7 of the Act and under the ordinary 
procedure except that ad valorem court-fee 
is not paid on. 
5. 7. 

The opponent has, as a matter of fact, 
filed a claim before the Official Assignee 
and has proved for the balance. If equ- 
ities have to be done, the opponent has 
to account for the difference paid to him 
in excess of what he would be entitled 
to as his rateable share, and this can 
be properly adjusted if the present appli- 
cation is proceeded with. I am told that 
after giving credit for the money received 
by the opponent at Bahrein he has proved 
a claim against the firm toths extent of 
Rs. 500 and has received a dividend of 
two annas thereon. | 
Opponent 


i 


There is hardly any difference | 


an application under ~ 


therefore decide | 
‘both these points against the 


and order that the application be set down ` 


for hearing on the merits. 
N. Order accordingly. 


Caer tre 


LAHORE HIGH COURT 
Second Civil Appeal No. 2093 of 1931 
November 8, 1933 
DALIP SINGH, J. 

JIWA RAM— APPELLANT 
VETSUS 


MAN SINGH 4ND OTHERS - RESPONDENTS 
Co-sharers— Exclusive possession by one co-sharer, 
if amounts to asszrtion of exclusive tutle— Building 


of residential house on land—Effect of— Contract— 


Breach—Plaintiff's piea to benefit by his own breach 


of contract and enforce it against defendants, whe- 
ther can be allowed, 

Exclusive possession by a 
assertion of exclusive title 


co-sharer is not an 
and what amounts to 


ouster is a question of fact depending on the circum- - 


stances of each case. Where a co-sharer builds his 
residential house on the land, it amounts to an asser- 
tion of hostile and exclusive title to the knowledge of 
his co-sbarers. 

It is an inconsistent and inequitable plea to allow 
the plaintiff to say that he shall get the benefit of his 
own breach of contract and at the same time enforce 
his contract against the defendants. 


Mr. N. C. Pandit, forthe Appellant. 


Mr. Bhagwan Dayal, for the Respondents. | 


Judgment.—The facts are given. in the 
judgment of the learned District J udge. 
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The learned Counsel contends -that-there 


was no plea of estoppel and-the? District- 


Judge could not raise it for the first time 
in appeal without notice tothe appellant. 
The plea is not | 
strictly speaking. It isèn inconsislent and 
inequitabJe plea to allow the plaintiff to 
say that he shall get the benefit of his 
own breach of contract and at the. same 
time enforce his contract against the de- 
fendants. Hence there is no force in this 
point. Similarly as regards the property 
other than the property marked in.red by 
the District Judge the finding is that the 
hedge is not proved to be more than 12 
years old, hence there is no adverse pes- 
session. The cross-objections similarly have 
no force. It is contended -that exclusive 
possession by a co-shareris not an asser- 
tion of exclusive title. This is correct and 
what amounts toouster is a question of fact 
depending on the circumstances of each 
The plaintiff has built his residen- 


case. 
tial house on this land andin the cir- . 
cumstances L-lhink this amounts to an as- 


serlion of hostile and exclusive title to the 
knowledge: of ihe co-sharers. I therefore, 
dismiss the appeal and cross-objection. 


No order as to costs. o 
-N. Appeal dismissed. 


D, — i 


NAGPUR JUDICIAL COMMIS- 

 SIONER'S COURT. __ 

Civil Revision Application No. 7a 

; of 1933 . ° 

November 8; 1933 
‘Suungpar, Aid. O. 

NUR MOHAMMAD — APPLIUANT 

Versus ; 
RAJARAM — Non-APPLICANT 

Civil Procedure. Code (Act V of 1908), [sa 73— 
Attachment— Property placedin charge of superat- 
dar—Superatdar's failure to produce—Warrant— 
Payment by superatdar— Liability of money paid 
for rateable distribution, 

A decree-holder A applied for execution and 
the property of the judgment-debtor was attached 
and most of the property was placedin charge 
of a superatdar, Other persons R and § also held 
decrees against the same judgment-debtor and 
applied for execution praying for rateable distribution 
of the assets that may be realized in execution of 
A's decres. As the superatdar failed to produce 
the property of the judgment-debtor which was 
entrusted to him, the execution Court issued 
warrants for attachment of his property to realize 
the value of the judgment-debtor’s property. At 
the first warrant so issued, the superatdar paid 
Rs 40 to A and avoided attachment. Subsequently 
hé ~ deposited in Court’ two sums of Rs.30-11-6 and 
Rs; 27-8-6, By these three ‘payments the total value 
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of-the judgment-debtor’s property, viz., Rs, 98-4-0 
which wes entrusted to the superatdar, was 
realizzd und by its final order the lower Covrrt 
distributed it rateably between the several decree- 
holders: 

Held, (Ù, that the payment of Rs. 40 waa made 
in coercive process issued against the superatdar 
and A received the amount constructively for the 
Court aod therefore, it must be: held that it 
was an amount held by tha Court executing the 
decree so as to make it liable for rateaLle 
distribution among the other creditors. Atmaram v. 
Uderaj (1, referred to, 

it) thatthe amount realized from the superatdar 
was, in ths eyeof the law, thesale proceeds 
of the judgment-debtor's property which was 
admittedly attached in execution of the decree 
against him. Simply because the superatdar 
failed to restore the property which was entrusted 
t5. him, it doesnot follow that the nature of the 
execution case was changed. For all practical 
purposes the superatdar represented the judgment- 
debtor. 

CG. R. App. froman order of the Junior 
Small Cause Court Judge, Wardha, dated 
January 17, 1933. 

Mr. Fida Husain, for the Applicant. 

Mr. R. K. Manohar, for the Non-Ap,li- 


Gant. 


Judgment.—The applicant, Nur Muhan:- 
mad, held twoceciees against on N. T. 
Power in Civil Suits Nos. 703 and 704 
of 1930, respectively for Rs. 57 and 
Rs. 28-9-6. He applied for execution and 
the property of the judgment-debtor was 
attached in ths decree of Civil Suit No. 
7014 of 1930. Most ofthe property valued 
at Rs. 98-4-0 was placed incharge of one 
Mohan Prasad, superatdar. The non- 
applicants Rajaram and Shamji also held 
decrees against the same judgment-debtor 
and applied for execution,on December & 
and 9, 1932, praying for rateable disiribu- 
tion of the assets that may be realized in 
execution of the applicant's decree. 

-As the superatuar failed to produce the 
property of the judgment-debtor which 
was entrusted to him, the execution Court 
issued warrants for attachment of his 
property to realize the value of the 
judgment debtor's property. At the first 
warrant so issued, the superatdar paid 
Rs. 40 tothe applicant Nur Muhammad 
and avoided the attachment. Subsequent- 
ly he deposited in Courton December 9, 
and January 7, respectively Rs. 30 11-6 
and Rs, 27 8-6. By these three payments 
the total value of the judgment-debtor's 
property, viz., Rs. 98-4-0 which was entrust: 
ed tothe superatdar was realized and by 
its final order the lower Court distributed 
it'-rateably between the several decree 
holders. Ib is against this order that the 
applicant has moved this Court in revi- 


1934. 
Bion. Two cohtentions were put forward 
on behalf ofthe applicant. In the first 
place it was contended that Rs. 40 having 
been realized by the applicant from the 
superatdar out of Court that amount could 
not be distributed rateably among the 
several decree-holders as it was not “held” 
by the Executing Court within the meaning 
of s. 73, Civil Procedure Code, This conten- 
tion is prima facieunsound. The payment 
to the applicant of Rs. 40 by the superat- 
dar was admittedly made tin coercive 
process which .was issued against him by 
the Executing Court. If the deciee-holder 
had not accompanied the Mazkuri, the 
latter would have received the amount 
and deposited it in Court. The applicant 
received the amount constructively for the 
Court, and therefore, it must be held that 
it was an amount held by theCourt Exe- 
cuting the decree so as to makeit liable 
for rateable distribution among the other 
creditors. It-was recently held by Niyogi, 
A. J.C., in Atmaram v. Uderaj (1) that 
although the sale may be held in execution 
at thse instance of one of the creditors any 
amouat received from the judgment-debtor 
in Court under pressure of sale must 
enure for the henefit of all the 
execution creditors who have acquired a 
claimto rateable distribution under s. 73, 
Civil Procedure Code. | 

The next contention put forward was 
that since Rs. 98-4-0 were realized from 
the superatdar and not from the judgment- 
debtor the amount could not be distri- 
buted rateably among the other creditors 
because the superatdar was not a common 
judgment-debtor within the meaning of 
8. 73, Civil Procedure Code.- This conten- 
tion is also clearly untenable. The amount 
realized fromthe superatdar was, in the 
eye ofthe law, the sale proceeds of the 
judgment-debtor’s property which was ad- 
mittedly attached in execution of the decree 
against him. Simply because the superat- 
dar failed torestore the property which 
was entrusted to him, it does- not follow 
that the nature of the execution case was 
changed. Forall practical purposes the 
superatdar represented the judgment- 
debtor. The result is that both the con- 
tentions ‘put forward by the applicant fail 
and this application for revision is dismis- 
sed with costs. Pleader’s fee Rs. 20. 

Application dismissed. 


(1) 147 Ind. Oas. 564; AT R 1933 Nag. 347;6 R N 
9, p 
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ALLAHABAD HIGH COURT l 
Second Civil Appeal No., 1396 of 1933 
l November 15, 1933 
BENNET, J. 
MOHAMMAD MUSTAFA ALI KHAN— 
| APrELLANT 
versus 
DISTRICT BOARD, BAREILLY 


AND ANOTHER — RESPONDENTS 
Specific Relief Act (I of 1877), ss 21 (a), 56 (£)— 


` Wrongful dismissal of Secretary of District Board 


— Secretary, if entitled to injunction against Board 
restraining it from enforcing resolution of dismissal 
—U. P. District Boards Act(X of 1922), s. 48. 

Although the secretary of a District Board may 
establish that he has been wrongfully dismissed, he 
18 not entitled to the remedy ofinjunction or specific 
performance against the Board. He cannot get an 
order for.temporary injunction restraining the Board 
from enforcing its resolution as to the dismissal. 
Ram Chandra Bajpaiv Rakhal Das Mookerjee (1), 
Lumley v. Wagner 2), Whitwood Chemical Co. v. 
Hardman (3), relied on Sheonarain v. District Judge, 
Shahjahanpore (4), distinguished. i 

Mr. Mukhtar Ahmad, for the Applicant. 

Judgment.—This is an application on 
behulf of an appellant plaintiff asking 
that defendants be restrained from enforc- 
ing a resolution of the District Board of 
Bareilly dated March 8, 1933, and. that 
proceedings relating to the handing over 
of charge be postponed until the disposal 
of-a second ‘appeal filed in this Court. 
The first defendant is the District Board 
of Bareilly. On the date in question 
there was a resolution dismissing the ap- 
pellant from the post of Secretary of the 
Board. The case for the appellant is 
that that resolution was illegal because 
s. 48 of the District Boards Act requires 
that all business to be transacted by a 
special resolution must be notified to the 


members by a notice setting that business 


forth, and that this was not done in the 
present case. Both lower Courts have 
dismissed the suit of the plaintiff. The 
Board has advertised in the papers that 
the post of secretary is vacant, and has 
passed a further resolution on September 
16, 1933, that the plaintiff should hand 
over charge. Now the question. is whether 
the injunction in question can legally 
issue. Section 56 (f) of the Specific Relief 
Act states: Aa k 

“An injunction cannot be granted .. .. to prevent 
the breach of a contract, the performance of whieh 
would nut be specifically enforced” ` 


Section 21 states : ; . 

“The following contracts cannot. be specifically 
enforced ...(b) a contract which runs into such 
minute or numerous details, or which is so depend 
ent on the personal qualifications or volition of 
the parties, or otherwise from its naturé is such 
that the Oourt cannot enforce specific performance 
of its material terms", ` tee oo 


w ~ 


946 


As an illustration to (b) the example is 
given: 

“A contracts to render personal servire to B 
and A contracts to employ B on Perscnal service: 


B caunct enforce speostfic perfornauce cf these 
contracts”, ; 


the Specific Relief Act, therefore, 
embodies the well known rule of English 
Law that ccntracts of perscnal service 
belween a master end a servant cannot 
“be specifically enforced by either party. 
‘Lheie are a largenumber of other examples 
given in the illustrations to s. 21 (b)on 
this point. The secticn has been followed 
in a ruling of a Bench of the Calcutta 
High Court reported es Ram Chand Bajpai 
v. Rakhal Das Mookerjee (1), and the 
discussion cf the section is at pages 
d3 to 34*. In that case there was a deed 
of trust providing that there should be 
certain tiustees and under their control 
there should be a superintendent cf the 
trust property. The first superintendent 
was to be the donor himself, and after 
his death or relinquishment the super- 
intendent was to be appointed by the 
trustees. After the death of the donor a 
superintendent was appointed by the 
trustees and the trustees eventually dis- 
missed that superintendent. The super- 
intendent brought a suit claiming that 
he mas wronglully dismisced and asking 
tor an injunction against the trustees. 
It was held by the Court that ihe ccn- 
tract of service between the superintend- 
ent and the trustees was governed by 
5. 21 (b) of the Specific Retief Act, and 
an injunction could, therefore, not be 
granted in respect of it under s. 54. On 
pad it isstated 

“ow a contract of service may be determined 


by ibe master, and the only remedy for a Wiongiul 
Gitmissal would be by an action for camages. 
Sup} ore the plaintiff refused to terve the detend- 
uui», the deleuuanis surely could not cempel him 
to serve them. li the trustees canrot prevent the 
plaintifi from resigning, he can have no right to 
ccomjel the trustees to keep him. An agreement 
to serve cannot be specifically enforced”. 

“lhe relation established by the contract of hiring 
and service is of so personal and confidential a 
character that it is evident tbat such contracts 
cannot be specifically enforced by the Court against 
an uuwilling party with any hope of ultimate grd 
real success, and accordingly the Court refuses .to 
entertain jurisdiction with regard to them; sce 
Fry: on Specific. Performance of Contracts, {th 
Edition, p 41.” 

On p.34* it is. stated : 

“Jt was contendid, however, that the case could 
Lot. be disposed of merely on a ccnsideration of 
lhe question whether aninjanction could be grant- 
10; there has: been no consideration whether, ‘in 

(1) 20 Ina, Cas. 157; 41 G19; AIR 1914 Cal 385° 
17 O W Niu  . ' 
at age 0141 O.~LEd,] ih 
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fact, there had been a proper removal of the 
plaintiff from the oflice of superintendent; there'is 
nothing to show b at there was any meeting of 
the committee in which the question of removal 
of the plaintiff was discussed and in fect no evi- 
dence had been taken jn the care. But even 
assuming that Le had been wrongly dismissed, the 
only remedy, as we have already stated, is by an 
action for damages, and thé Court cannot compel 
the trustees to reinstate the superintendent in his 
office if he was merels a servant’, l 


In Pollock on the Indian Contract and 
Specific Relief Act," Edition 1924, it is 
stated on p: 567 in regard to s. 21 ‘/b) 
of the Specific Relief Act, that contracts 
involving pelsonal service cannot be specifi- 
cally enforced. Now to turn to the English 
Law on the subject from which this 
doctrine takes its origin, I find that in 
Anson's Law of Contrect, 1923 Edition, it is 
stated on p. 394: ; 

“In fact we may lay dcwn that asa general rule 
contracts of persocal service will not be dealt 
with either Ly decree for syecific performance or 
by injunction.” - 

On the preceding pagethere is a refer- 
ence tothe well-known case of Lumley v, 
Wagner (2). In that case Miss Wagner 
agreed to sing at Lumley’s theatre, and 
during a certain period to sing nowhere 
else. Afterwards she made a contract 
with another person. to sing at another 
iheatie, and refused to perform her contract 
with Lumley. The Court refused to enforce 
Miss Wagner's positive engagement to 
sing at Lumley's theatre, but compelled 
performance of her. promise not-1o sing 
elsewhere .by an jnjunction. In the case 
of Whitwood Chemical Co. v. Hardman (3), 
jt was beld asfollows:— . 

“(I think’, said Lindley, L. J., ‘the Court will 
generally do: much more ham by attempting to 
decree specific perfurmarce in ceses of personal 
service than by leaving them alone; and whether 
it is attemptca to entorce theee contracts cirectly 
by a decice for specific. performance or indirectly 
by an injunction, apprars to me to te immaterial, 
jt is cn the girovuna tlat mischief will be cone 
at all events to one cf ile parties, that the Court 
declines in cages of this kird to grant an -injunce 
tion, and leaves the party aggrieved to such remedy 
as he may. have, apait from the extraordinary. 
remedy of injunciion”, > 

Attenticn has been invited by the learned 
Counsel for applicant to a idling of a. 
learned single Judge of this Court report- 
ed as Sheonarain v. Ll istrict Judge, Sheh- 
jahanpur (4). In that case it was observ- 
ed: < 


“I would like to note that though in the ordinary 
19) (1852) 1DeG M& G 601; 21L9 Ch. thg; 16 


Jur: 871. oe ak 
20h, 416 atp. 428 60 Ld 428: 64L 


(8) (0891) 
T 716; 39 W R43. l ' i 
(4) 148 Ind. Cas J23; AIR 1933 All, 826;6RA 


€44; (1934) All L R 3.0. 
*Pages of 41 U.— [Wd]. 
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case of a master and a servant an. injunction 
certainly would not lie restraining a master from 


dismissing his servant; the remedy of the servant,’ 


if he was wrongly dismissed, would be for damages; 
but in: the case of the District Board they are 
governed by a statute...... Jt is clear, therefore, 
that it would be open for a dismissed servant to 
allege that the rule had not been complied with and 
that, therefore, he was not legally dismissed from 
his office. He would. then be.in a position to ask 
the Court for an injuncticn™. . 


In that case the attention of the Court: 
was not invited to the provisions of the 
Specific Relief Act in s. 56 (f) and s. 21 
(b). I do not consider, therefore, that the 
fuling can be said to be a ruling upon 
those sections as tho.e sections were not 
brought to the ‘notice of the Court. I 
therefore, prefer to follow the ruling of 
a Bench of the: Calcutta High Court, 
to which. I have made referente, 
as in that case the sections in’ ques- 
tion were referred’ to by the Court 
andthe ruling was based on those sections. 
For the reasons given 1 consider that 
although the appellant may establish that 
he has been wrongfully. dismissed, still, 
assuming that he has established that 
point, he is not entitled to the remedy 
of injunction or of specific performance. 
Accordingly I hold that ‘he cannot get 
the temporary injunction for which he has 
asked inthe present case. 
© Therefore, I refuse this application. 
. Let this order be brought ta the notice 
of the Court hearing the Second Appeal 
for admission, and if admitted,-to the 
Court hearing it after notice, as the bar 
of s. 21 (a), Specific Relief Act and s. 56 
(f) has escaped the notice of the’ Courts 
hitherto. ai l 
N. Application rejected. ’ 
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PATNA HIGH COURT 
Miscellaneous, Judicial Case No.7 
of 19838 © 
- November 17, 1933 l 
~ COURTNEY-TERRELL, O. J., AND KULWANT 
: SABAY, J. 
SHEODHAR PRASAD SINGH AND OTHERS 
. — PETITIONERS l 
l | '  -versus : 
_RAMDEO PRASAD SINGH AND OTHERS 
a —OPPOSITE Party 
= Civil Procedure Code (Act V of 190°), « 151, 
O. XLVII—Compromise ootained by practising fraud 
on Court—Application to set aside decree—Inherent 
powers of- Court —Review, grounds for. . h 
Where a compromise decree is obtained by fraud 
practised upon the Court, it is always within the 
jnherent power of the Oourt to correct its owa pro- 
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eeadings. But where a consent has been obtained 
by the practice of fraud between the parties, 
the remedy lies .by .way of suit and not by 
way of an application. SadhoSaran Rai v. Anant 


Raz (1), referred to. ; 
Review can only be granted on the grounds set 


out in O. XLVI, of the Oode of Vivil Proce- 
dure , i 

Messrs. S. N. Rai and B. N. Rai, for the 
Petitioners. ’ 


Messrs. A. B. Mukherji and K. P. 
Upadhya, for the Opposite Party. ` 


Kulwant Sahay, J.—This is an appli- 
cation on behalf of the respondents in 
First Appeal No. 145 of 1923 for the 
amendment of the decree made in the 
appeal. The appeal arose out of a sult 
for partition instituted In the Court of 
the Subordinate Judge by the appellans 
Ramdeo Prasad Singh and others. The 
petitioner, Sheodhar Prasad Singh filed 
a written statement in the suit objecting 
to the partition on the ground that there 
had been a previous -private partition. 
Ths suit was dismissed by the Subordinate 
Judge and the appeal had been filed in 
this Court by the plaintiff. During the 
pendency of the appeal a compromise 
was admittedly arrived at by the parties 
whereby the petitioner agreed to give a 
certain piece-of land in the basti portion 
of the village to the, plaintiff and also 
a right of way over a small strip of land 
in exchange for a piece, of agricultural 
land ‘whicn the plaintiff agreed to give 
to the petitioner. It is stated thas a 
petition of compromise stating. the real 
terms arrived at between the parties was 
written out: and an affidavit was sworn 
but the petition could not-be filed in Court 
on the date on which it was written and 
sworn and:the petitioner had to go away 
op the same day to Gaya leaving the 
original petition in the custody of Ramdeo 
Prasad Singh. The allegation then is that 
Ramdeo Prasad Singh altered certain 
pages of the petition of compromise as 
originally written and sworn toand change 
ed some of the terms. and the changed 
‘petition was filed in Court on February 
26, 1929 and as the petitioner did not 
know of these changes the decree was 
ordered to be drawn. up in terms of that 
petition. The petitioner alleges that after 
some time he cameto know that the petition 
as filed in Court did not contain the 
actual terms arrived at between the parties, 
but there was some alteration and on 
further inquiry he-learnt that the piece 
of land which the plaintiff: was to give to 
the petitioner defendant and which was 
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agreed to be 1 bigha 8 cottahs 10 dhurs 
out of plot No. 398 had beenallered into 
§ cottahs 10 dhurs only, omitling the 
figure of 1 bigha. It - is further stated 
that the piece of land which was agreed 
to be given by the petitioner defendant 
to the plaintiff had also been altered and 
that instead of the right of way over a 
certain strip of land which was agreed 
some additional land was also in- 
cluded over which the plaintiff was alleged 
to have a right of way. 

Upon this discovery the petitioner filed 
an application to this Court for review 
of the judgment and for correction of the 
pelition of compromise in the manner in 
which he stated it ought to have stood. 
That application was rejected on the 
ground that no application for review lay 
in the circumstances of tke case. The 
petitioner also made an application for 
a complaint being made by this Court 
against Ramdeo Prasad Singh under 
certain sections of the Indian Penal Code. 
A complaint was made by this Court 
and it appears that Ramdeo Prasad Singh 
was prosecuted’ under certain provisions 
of the Indian Penal Code, found guilty 
and sentenced to five years’ rigorous 
imprisonment. < ; . 

The present application is now. made 
to correct the decree so as to bring it 
into conformity with the actual terms and 
settlement arrived at between the parties. 
The terms which the petitioner alleges 
were actually arrived at are set out in 
detail in paras: 18 and’ 19 of the present 
application. It is further stated that ab 
the time the appeal was pending in this 
Court a suit had been instituted by the 
present petitioner -in the Court of the 
Munsif at Baih which related to certain 
basti lands which it was alleged the 
plaintiff had encroached upon. It was 
agreed between the parties that the sult 
also should be compromised on the same 
terms as the appeal in this Court was 
‘going to be compromised and a petition 
for compromise was actually filed in the 
Court of the Munsif setting oul terms 
which were agieed between the parties 
and itis stated that the terms there stated 
were exactly the same as those settled 
between the parties which were intended 
to be filed in the appeal in this Court. 

On going into the matter I feel no 
doubt that the allegationsof the petitioner 
are correct and. that the actual terms 
arrived at between the parties were as 
set out in paras. 18 and 19 of the present 
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application. ‘There is no counter-affidavit 
on the side of ihe oppcsite pariy and 
there is’ no denial that these weré ‘the 
actual terms arrived at between them. 
It is stated that theres some difference bet- 
ween the present ay plication and the appli- 
cation filed previously for review of the 
decree. The only difference is that there 
was no mention in the previous applica- 
tion as regards ihe additional. land, the 
basti portion, to which the plaintiff claimed 
aright of way under the comprcmise. 
But there was, a general allegation that 
(he actual compromise was not as slated 
in the petition filed in Court. On com- 
paring the terms as contained in paras. 18 
and 19 of the present application with 
the application filed in the Court cf the 
Munsif «f Bihar, it appears that :the terms 
were, as are now alleged to have been, 
seitied. In this case, therefore, I heve 
absolutely no doubt that the original 
lerms ol the agreement were ds set out 
in paras. 18 and 19 and the comprcmise 
decree prepared in terms of the agreement 
ought to be as set out in those paragrephs, 
that is to say, that the figures in the 
ccmpromise petition and ihe map attached 
to it “8 cottahs 10 dhurs’ should be al- 
tered into “1 bigha 8 cottuhs 10 dhurs” 
and that the piece of land marked red 
on the north west corner of plot No. 364 
be deleted from the petition: and the 
map. l or 

A point has been raised on behalf of 
the opposité party that the proper re- 
medy is not by way of an application 
under s. 151 of the Code of Civil’ Proce- 
dure but by way of suit, as a decree 
based ona compromise can be set aside 
on the ground of fraud only in a ‘suit 
properly framed and not by way of a 
summary application. It is further con- 
tended that the application for review 
having been rejected the present applica- 
tion is not maintainable.- As ‘regards the 
first objection of- bar it is sufticient to 
refer to the decision in Sadho Saran Rai 
v. Anant Rai- (1). The distinction of the 
proper remedy in respect of an applica- 
tion in amendment on the ground of 
fraud practised on the Court and on the 
ground of fraud practised upon the parties 
by means of which fraud the consent 
was obtained by one of the parties was 
pointed out. In the case where fraud is 
practised upon the -Court it is always 
within the inherent power of ‘the Court 


_ (1) 77 Ind. Cas, 14; 2 Pat.731; (1923f Pat.197; A 
R 1923 Pat. 483, Oe j Al 
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to correct its own proceeding3. But where 
a consent has been obtained by the 


practice of fraud between the parties, in 
‘that case, the remedy lies by way of sait 
and not by way of an application. 

As regards the objection that this point 
was raised in the application for review 
and rejected, it is sufficient to say thit 
the only ground upon which the applica- 
tion was rejected on the previous occasion 
‘was that the proper remedy was not by 
way of review. Review can only be 
granted on the grounds set out in 
O. XLVII of the Code of Civil Procedure 
and the circumstances set out in the 
application did not come within the purview 
of the provisions for review. The learned 
Judge who heard the application in review 
did not say that the proper remedy was 
by way of suit only. In fact they simply 
‘rejected the application for review as in 
their opinion the application for review 
“did not lie. 

I would, therefore, allow this applica- 
‘tion and direct that the amendment be 
made as indicated above. The petitioner 
‘is entitled to his costs. Hearing fee three 
‘gold mohurs. 

Courtney-Terrell, ©. J.—I agree. 

Ne Application allowed. 


PESHAWAR JUDICIAL COMMIS- 
- SIONER’S COURT 
Criminal Appeal No. 513 of 1933 
| December 18, 1933 l 
~ MIDDLETON, J. C., AND BAaDULDIN, A. J. C. 
SAID UMAR— CONVICT —ÅPPSLLANT 
i VETSUS ‘ 
. EMPEROR—Oppostrg Party 
. Criminal trial—Hvidence—Injured man varying 
his statement —Only evidence that of injured man— 
Presumption that he will chirge only the actuil 
assailant —Conviction, if can be upheld. 
: Where the only evidence of what happened when 
a firing took place isthe statement of ths injured 
person anid he has varied his original statement as 
to how the attack bagan, the presumption that a 
man whohas been wouaded will charge his actnal 
asszilaot with the offeace rather thanan  inuocent 
person, isnot justifiable and the conviction of the 
accused cannot stand. 
' Or. A. from ithe order of the Sessions 
Judge, Peshawar, dated December 5, 1933. 
| Mr. Mian Sameuddin, for the Appellant. 
: Mr. K. S. Kazi Mir Ahmad Khan, for the 
Crown. 


: Judgment.—Said Umar, an Afghan of 
Parmuli village, has been convicted in the 
alternative under s. 302-34 or s. 302-109, 
Indian Pénal Code for having in company 
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with- his brother Muhammad Amir caused 
the death of Suleman, a Gujjar of the 
adjoining village’ of Mehrali, on April 21, 
1933 and has beea séatenced to death. He 
has also been convicte i under s 307, Indian 
Penal Code, for having wounded Aza limit 
by means of a shotgun whan attempting 
to cause his death upon the same o2caslon 
and has been santenced thereunder to trans- 
portation fer life. He appeals against his 
conviction and the death sentence is also 
before us for confirmation. 

The facts of the case are very clearly 
set forth in the judgment cf the learned 
Sessions Judge. Prosesution case is that 
the appellant in company with his brother 
Muhammad Amir, bothcarrying guns, came 
‘to a field in which the deceased Suleman 
and the wounded man Azadmir were cutt- 
ing barley some time in the morning of 
April 21. Muhammad Amir, who is said 
to be absconding,. fired at Suleman caus- 
ing him fatal injuries, whilst the appel- 
lant Said Umar firedat Azadmir with the 
intention of causing his death, causing 
him injuries which were not fatal. The oc- 
currence was first reported to a Sub-In- 
spector of Police at a canal bungalow, one 
mile from the spot, at 1p. u., on the day 
of the occurrence by Shah Muhammad, Guj- 
jar of Mehrali, who alleged himself to be 
an eye witness. At thetrial the principal 
witness was Azadmir. According to him 
he had been working in company with de- 
ceased when tha a pellantand bis brother 
suddenly came towards them. Upon seeing 
them the deceased told him that earlier in 
the day he hada quarrel with them be- 
cause his cattle had trespassed in the field 
of Muhammad Amir; on arrival Muham- 
mad Amir fired at the deceased whilst the 
appellant fired at aui wounded Azadmir 
as the latter wasrunuing away. ‘Thism.n’s 
statement was contradicted as to details by 
a statem2nt which he had made to a Ma- 
gistrate two days after the occurrence in 
which he had said thit ha was working 
near by and was attracted to the spot by 
the noise caused by an altercation between 
the deceased on one side and the appellant 
and his brother on the other. Three Gujjar 
witnesses appeared at the trial wh) were 
relations of Azgadmir and the deceased and 
supported the statementof Azadmir as given 
at the trial = > 

The learned trial Juige has enteriainel 
doubts as to whether all or any of these 
were present and has definitely rejec ed their 
evidence as eye-witnessas. He has hd vever, 
come tothe conelusioa that thay must have 


950 
arrived immediately aiter the cecurrence, 
because one of them, Shah Muhammad, re- 
ported the matter within an: hour and a 
‘half of the occurrence. Two witnesses appear- 
‘ed and gave evidence of a previous dis- 
pute the same day between the deceased 
and Muhammad Amir, absconder which had 
taken place as a result of trespass by the 
cattle of the deceased into the field of Mu- 
hammad Amir. Both these witnesses say 
that this incident occurred earlier in that 
morning of the same day. Upon that oc- 
-casion Muhammad Amir was alone 
and was not carrying a gun. One of 
these witnesses, Amiruddin, under cioss- 
„examination went on to say that very soon 
„after this prior quarrel he had seen Muham- 
mad Amir return from his own field car- 
rying a gun, whereupon ~ Suleman armed 
with a dagger andaccompanied by Azad- 
mir had attacked him, upon which he had 
fired his gua first at Suleman and atter- 
wards at Azadmir, wounding them both. 
‘The medical evidence shows that Suleman 
ied as a result of a wound from a shot gun 
and that Azadmir had also.been seriously 
wounded by a.shot gun. Pellets were re- 
covered from the wounds of both Suleman 
and Azadmir, but there is no evidence to 
show whether these pellets were similar or 
dissimilar from each other, and hence no 
circumstantial evidence regarding the ques- 
tion whether the two men were wounded 
‘by the use of cartridges of the same or 
different nature. 

"The appellant at his trial pleaded not guil- 
ty, alleged that he had never been present 
‘upen the scene of the occurrence and prc- 
duced no defence evidence. The four assessors 
who sat at the trial, recorded the unanim- 
ous opinion that he was not guilty of any 
of the offences with which he was charged, 
presumably feeling doubt as regards his 
alleged presence. The learned Sessions 
Judge has rejected the evidence of Amirud- 
din as regardsthe actual occurrence onthe 
ground that he, did not mention it in his 
examination-in-chief and presumably had 
not mentioned it during the investigation. 
We note that this man Amiruddin had not 
been examined by the committing Magis- 
irate, but was called as a witness at the 
tiial at the suggestion of the Public Pro- 
secutor ; there is, therefore, nothing on the 
record which can be used to contradict his 
evidence that it was Muhammad Amir and 
Muhammad Amir alone who caused the 
injuries to both the deceased and Azadmir ; 
however, the mere fact that he did not 
mention himself as an eye-witness until 
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cross-examined combined with the improba- 
bility of his story that two men, who had no 
fire-arms, would attack a man carrying a. 
‘gun“is sufficient to justify the trial Judge's: 
rejection of his evidence on the point.: “= - 

The trial Judge, who heard the three 
Gujjer e} e-witnesses giving ‘their ‘evidence, 
has doubted their presence’and we, there- 
fore, cannot rely upon’ their evidence; it 
is certainly true that one of them reported 
the matter atl p.m. and this fact has led 
the trial Judge to believe that they must 
have come upon the scene immediately 
‘after the occurrence. In this conclusion we 
feel that the trial Judge has overlooked 
the fact that it is only the evidence of these 
witnesses, as supported by the first report 
which places the time of the occurrence 
at 11-30. Rejecting their èvidence as eye- 
‘witnesses we are only left with Azadmir’s 
statement as to the time of the occurrence 
‘which is that it took place about morning 
meal time, 4. e., considerably before ll- 
30 a. mM. Hence we cannot be- satisfied that 
the report was made with as little delay as 
has been held by the trial Judge, and hence 
we: cannot assume that these three Guj- 
jar witnesses did arrive onthe scene im- 
mediately afterthe firing. Finally we are 
left with Azadmir’s own statement as the 
only evidence of what occurred when the 
firing took place;.we have already noted 
that he has varied his statement as re- 
gards the origin of the ‘alleged . attack, 
showing that he cannot be. trusted impli- 
citly as having told the whole.truth. The 
learned Sessions Judge in. relying upon his 
statement has been influenced’by: the pre- 
sumption thal aman who has been wound- 
ed will charge his actual assailant with 
the offence rather than an innocent person, 
though he has also noted the : common 
practice of charging innocent persons along 
with the guilty. l 

The presumption is justifiable, but we 
are unable to see how it -can be applied 
in the present case. Azadmir has charg- 
ed Muhammad Amir with the direct mur- 
der of Suleman -and has assigned asome- 
what subordinate role to the appellant (and 
we can assume that he had already doné 
so befoie the first information report was 
made) but as he has consisteritly charged 
Muhammad Amir with the’ direct murder, 
the presumption adopted by the trial Judge 
does not exclude the possibility that it was 
Muhammad -Amir who also wounded the 
witness. Muhammad Amir and the appel- 
lant are full brothers and if- in ` fact 
Muhammad Amir had been the only. ag- 
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gressor, it would not, have “been contrary. 


to common practice to charge an innocent 
brother along with. him. In view of the 
common exisience of that practice and in 
view of the fact that Azad Mir, whose evi- 
dence is: the only evidence upon which the 
trial. Judge has relied, has ‘altered his 
statement in regard to the origin of the 
quarrel, we are not. able to come to the 
conclusion that alldoubt has been removed 
as-regards the eppellant’s presence and 
complicity. In the presence of that doubt 
we are unable to uphold the convictions 
against him. We therefore, accept the ap- 
peal, acquit Said Umarupon all the charges 


and order his release. 
N. Accused acquitted. 
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ALLAHABAD HIGH COURT 
Full Bench 
First Civil Appeal No, 524 of 1930 
January 19, 1934 
SULATMAN, O. J., KING AND 
NIAMATULLAH, JJ. 
MUHAMMAD HUSAIN AND OTHERS — 
APPELLANTS l 
versus 


SANWAL DAS AND OTHERS — RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 116 
read with Art. t0—Mortgage—Stipulated peritod— 
Default clause—Ozlion to sue on default of payment 
for one year—Suit within six years from date of 
expiry of stipulated period—Claim for personal 
decree—Limitation, when begins to run—Civil Proce- 
dure Code (Act V of 1908), 0. XXXIV, r. 6—Deed 
—Construction—Ambiquous terms—Intention to be 
gathered from whole deed—“' When money becomes 
due” and“ when money becomes payable "—Distine- 
tion, tf exisis 

Under the terms ʻofa mortgage deed the principal 
sum was to be paid in eight years and the stipu- 
lated-interest every month. It was also provided 
that if interest for one full year remained unpaid 
the mortgagee would be at liberty to recover prin- 
cipal and interest and compound interest without 
waiting forthe expiry of the stipulated period, 
Interest not being paid there was default at the 
end of the year. The mortgagee instituted a suit 
for the recovery of “the amouat due within six 
years from the date ofthe expiry of the stipulated 
period and obtained a decree. The'property was 
brought to sale butas the sale proceeas were not 
sufficient the mortgagee applied for a simple 
money decree forthe balance under O. XXXIV, r. 
6, Civil Procedure Code : - be ly 

Held, that time began to run on the deed after 
the expiry of the stipulated period and not after the 
expiry of one year within which the mortgagor 
made continued default in payment of interest ; 
that Art. 116, Limitation Act read with Art. 80 
governed the case and the suit was ia time. Shzb 
Dayal v. Mehrban (1), overruled, Lasa Din v. Gulab 
Kunwar (3), relied on. 


In cases where ambiguous words are used, the 


intention of the parties is to be gathered from the ' 
f a: '. 1623 All. 1. 


whole document, - S 
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Per Niamatullah, J.—No distinetion can be mada 
batween the expressions “ when money becomes 
dus "and “when money becomes payable ” if in 
either case the mortgagee had an opticn to dis- 
regard the.terms and he did not exercise the option, 

I’ C. A. from a decision of the Sessions 
and Subordinate Judge, Jaunpur, dated 


June 24, 1930. : l 
Order of Reference toa Full Bench. 


Niamatullah and Rachhpal 
Singh, JJ.—(August Il, 1933)— This 
appeal raises a question as to which 
a certain amount of uncertainty exists 
at present. The appeal arises out of a suit 
originally brought for sale of mortgaged 
property on the basis of two mortgage 
deeds. The sale proceedings did not prove 
to be sufficient for satisfaction of the mort- 
gages. Thereupon the mortgagee applied 
under O. XXXIV, T. 6, Civil Procedure Code 
for a simple money decree, The mort- 
gagor pleaded limitation. The plea is. 
based on a clause which occurs in both the 
mortgages. It provides that the mortgage. 
money shall be paid within 8 years, and 
then lays down the following stipula- 
tion: — | 

“I also make promise that the interest of the 
amount aforesaid will be paid every month out 
of my own pocket and if the interest is not paid 
for full one year the creditors shall have a right ‘to 
sue separately forthe said amount of interest with 
interest thereon at lẹ percent. per mensem and 
realiza the same from my person and property and 
notwithstanding the time fixed for payment the 
ereditors shall also have a right to sue forthwith 
for. the principal amount aforesaid with interest 


and realise the same from my person and property 
in case I fail to pay the interest for full one 


year.” f 
The morigage deeds are dated February. 


20, 1902 and September 8, 1903. They 

were acknowledged in a subséquent deed - 
dated March 3,1996 which was executed by 

the mortgagor in favour of the same mort- 

gagee. The suit for enforcement of the 

mortgage was brought on August 21, 1926.. 
It is not disputed that if time beganto run 

from continued default in payment of 

interest for one year, the suit for a simple 

money decree wa3 barred by Art. 116 of the 

If on the other 

hand, the mortgagee had an “option” to sue 

not only for sale of the mortgaged property 

but also fora simple money decree, the suit 

was within timein respect of both, 

It was held by a Fall Bench of this 
Court in Shib Dayal v. Meharban (1), 
which affirmed a previous Full Bench ruling 
of this Court in Ganga Din. Vv. Jhumman 


8 bed das 
(1) 69 Ind, Oas. 981; 45 A 27; 20 A L J819, A | a 


, 952 í 
Lal (2)that ina case like this limitation 
begins torun against the creditor from the 
date of the first aefault not only in res- 
pect of his remedy to have the mort- 
gaged property sold but also for a simple 
money decree’ on. foot of the mortgage 
deed. If this be accepted as good law, 
there can be no doubt that the morigagee’s 
claim fora decree under O. XXXIV,r. 6 
is barred by limitation, bat in Lasa Din 
v. Gulab Kunwar (3) their Lordships of 
the Privy Council have recently held that 
the mortgagee in such a case has option 
either to sue after the date of the first default 
or after the expiry of the period stipulated 
in the deed and that if the mortgagee ex- 
ercised his option and elected to sue after-the 
expiry of theterm, his suit is not barred by 
Art. 132 of the- Limitation Act. Their 
Lordships were concerned with the ap- 
plication of Art. 132 of the Indian Limita- 
tion Act and their decision deals mainly 
with the language of that Article. The 
question before their Lordships was when 
in these circumstances the “money sued 
for becomes due”. The -jatio decidendi 
which found favour with their Lordships of 
the Privy Council is embodied in the follow- 
ing passage :— 

“They are not prepared to hold that the mortgagor 
could in this way.take advantage of his own default; 
they do not think that upon such default, he would 
have the right to redeem, and in their opinion 
the mortgage money does not ‘become due’ within 
the meaning cf Art. 132 of the Limita'ion Act 
until both the mortgagors right toredeem and the 
mortgagee'’s right. to enforce his security have 


accrued. ‘This would, of course alzo be the pcsition 
if the mortgagee exercised the option reserved to 
. 4t Š 


im. ' 

. heir Lordships proceeded to observe 

that if the question had arisen under Art. 75 
of the Limitation Act, different considera- 
tion would arise. Then they said: 
“Ifin the Indian cases the question were ‘when did 
the mortgagee's cause ofaction arise?’—i, e, when 
did he first become entitled to sue for the relief 
claimed by his suit, their Lordships think that there 
might be much to be said in suppcert of the 
Allahabad decisions ” 


This passage seems to indicate that where 
ihe mortgagor’s right to redeem does not 
enter into consideration in ascertaining when 
the money suedfor ‘becomes due” the view 
of this Court is right. In asuit in which 
the creditor claims a simple money decree, 
the mortgagor's right to redeem is out of 
question and Art. 152 is not applicable. 


(2) £8 Ind. Cas. 910; 37 A 400; JS ALJ 510, 

(3) 138 Ind. Cas. 779: (.932) ALJ 913:9O0WN 
638; Ind Rul. (1132) F O 951; 63M T. J 187; (1932) 
M WN 942; AIk 1$3?P 0207; 86 O WN 1017: 36 


L-W 248; 56 QL J 237; 7 Luck. 442; 34 Bom, L R 
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The article which has been applied in 
cases in which a decree under O. XXXIV, 
r.6 is claimed is Art.116 under which 
time begins to run when the breach in 
respect of which the suit is instituted 
occus. Itis at least arguable’ that the 
cause of action for a personal decree arises 
“when he first became entitled to sue 
for the relief claimed" and that the 
period of limitation begins to run when 
the mortgagor made the first default in - 
makingthe payment in terms of his com- 
promise. In any view of the case the 
Privy Council case to which reference has 
been .made supersedes the authority of 
Shib Dayal v. dfeharban (1) only so far as 
the application of Art. 182 is concerned: 
As regards the mortgagee’s right to obtain 
a simple money decree within the extended 
period, the authority of the case of Shib 
Dayal v. Meharban (1) remains unaifected 
by anything contained in the Privy Council 
decision if not-positively affirmed. Sitting in 
Division Bench we donot feel justified in 
departing from the rulelaid down in the 
Full Bench case of this Court. As the 
question is of importance andis likely to 
recur frequently, we think that it should be 
decided by a larger Bench of this Court. 
Accordingly we refer the following .ques- 
tion for decision by such larger Bench as 
the Hon'ble the Chief Justice may be 


pleased to constitute:— 

‘Whether in the circumstances mentioned, above, 
limitation for a deciee under O XXX. V, x, 6 
commenced to run alter the expiry of one year 
within which the mortgager mane cont.nued default 
for payment of ivterest, or whether it con.n.enced to 
es after the expiry of 8 years’ term stipulated in the 

eed” 


Messrs. Mushtaq Ahmad, Mahmudullah, 
Akhtar Husain Khan, G. 5. Pathak and 
K. Ali Afzal, for the Appellants. Si 

Mr. Shira Prasad Sinna, for the Respond-- 
ents. 

Sulaiman, C. J.—The facts of this case 
are as follows:— 

On February 20, 1902, Mohammad Razi- 
ud-din execuled a mortgage deed in favour 
of the defendants for Rs. 1,000 carrying. 
interest at Rs. J-t-0 per, cent. per mensem 
“ promising to repay the same in 8 years.” 
The strictly literal translation of the verna- 
cular words, though not grammatical, would 
he “on ibe promise of 8 years’ payment.” 
The deed prcvided that if the interest for 
one complete year remains unpaid the cre-' 
ditors shal] have power to recover the inter- 
est and shall also be at JiLerty to recover: 
the principal and interest without having | 
any regard “for the stipulated period.” 


1934. 


On September 8, 1903, another ‘mortgage 
deed was executed. by the same person in 
favour of the same mortgagees for Rs. 700, 
at thesame rate of interest " promising to 
pay off the amount in 8 years.” There was 
a stipulation that ifthe interest and com- 
pound interest were not paid for one year 
the creditors shall, after the expiry of one 
year, have power to recover the principal 
amount with interest and compound inter- 
est ‘‘ without waiting for the expiry of the 
stipulated period.” There was an addition- 
al clause in the second mortgage deed in 
the following terms :— 

“Whenever IJ, the executant, shall pay any amount the 
creditors aforesaid shall receive it without any objec- 
tion and shall, after setting it off against the interest, 
credit the balance towards the principal, and the 
ee will be reduced in proportion tothe amount 
paid. n R 

Admittedly interest was not paid and 
there were defaults at the expiry of one 
year on account of both these mortgage 
deeds, There was an acknowledgment of 
both these mortgage debts on March 3, 
1906, which gave a fresh start for the pur- 
poses of limitation. 

One consolidated suit was filed on Feb- 
ruary 22, 1916, to recover the amounts due 
on both these documents and in 1917, the 
claim was decreed. On February 20, 1929, 
alter -ali the mortgaged p:operties had 
been sold, there still remained a_balance 
of over Rs. 2,000 to be realised. The mort- 
gagees accordingly filed an application on 
August: 1, 1929, under O. XXXIV, r.-6 
for a personal decree against the mort- 
gagore. The mortgugo:s objected to this 
application cn the ground that the personal 
remedy was barred by time. The Court 
below has disallowed this plea The mort- 
gagors have appealed to this Court. The 
Bench before which the case came up for 
disposal has, on these facts, referred the 
following question to the Full Bench :—:-' 


‘ Whether in the circumstances mentioned above, 
limitation for a decree under O. XXXIV, r, 6, com- 
menced to run alter the expiry of one year within 
which the mortgagor made continued default for 
payment of interest, or whether it commenced to run 
after the expiry of 8 years’ term stipulated in the 
deeds 2?” 

Before 1932 the view which prevailed in 
this ‘Court was that limitation begins to run 
against a mortgagee from the date of the 
whole amount. It is not necessary to refer 
to earlier cases. But in Ganga Din v. 
Jhumman Lal (2), the majority of the Full 
Bench held that money becomes “due” with- 
in the meaning of Art. 132, as soon as it can 
be legally demanded and recovered by suit 
and the mortgagor “can no longer plead 


that the suit is premature. The view of the’ 


m 
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Full Bench was followed by a larger Full 


.Benchin Shib Dayal v, Meharban (1). In 


this case it was laid down that the question 
whether the mortgagee is bound to sue or 
not and whether he does, at once sue or 
not was wholly irrelevant to the issue; so 
long as he can sue, even though he does not 
choose to sue, the money has become due. 
The Full Bench in Shib Dayal’s case (1), 
then considered the question of limitation 
with reference to the personal liability and 
came to the conclusion that, the starting 
point of limitation should be the same for 
recovery of the amount by sale of the prop- 
erty and for recovery of it as a simple debt, 
as the cause of action for the enforcement 
of both the reliefs was one and the same. 
They held that Art. 80 read with Art. 116 
of the Limitation Act was the appropriate 
Article for-a money claim under the regis- 
tered bond and held that the expression 
“becomes payable” was very much the 
same thing as the words ‘‘ become due,” 
and accordingly the cause of action being 
the same the periods of limitation for both 
would begin torun simultaneously and the 
claim for a pereonal decree would be barred 
after six years from the first default. . 
The Lahore High Court and the Oudh 
Chief Court took the same view as wag 
taken in Allahabad; but the Madras and 
Patna High Courts took a different view. The 
Oudh Chief Court appears to have gone 
further and held that even the mortgagor's 
right to redeem can acerue as soon as the 
default is made. This could be supported 
only on the assumption that the stipulated 
period was a term of.years or the date of 
default, whichever is the earlier. . Although 
the view in this Court was that tbe money 
became due within the meaning of Art. 
132, so as to make the period of limitation 
for a suit for sale run from the date of 
default, it was never held that the mortgagor 
also can by his own default entitle himself 
to redeem before the expiry of the stipulated 
period. The mortgagor's suit for redemp- 
tion would be governed by Art. 148 of the 
Limitation Act, the words in. the third 
column of which were different from the 
words in the third column of Art. 132. Hig 
right to redeem or recover possession can- 
not. accrue contrary to a special contract 
fixing a period of time within which he. 
could not redeem. 
Pancham v. Ansar Hussain (4), was a 
case in which there was a somewhat similar 
“(4) 99 Ind, Cas, 650; 48 A 457; AI R1926P 085; 


24 ALJ 738: (19 6) M WN520; 2L W241; 53°C. 
A 187; 31 O W N 324 (P O). KA aan, 
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‘clause giving power to the mortgagee to 
recover the whole amountin case of default 
of payment of interest. Their Lordships of 
the Privy Councii were able to dispose of 
the case ona different ground, but Lord 
Blanesburgh, who delivered the judg- 
ment of their Lordships, observed that 
this High Court, applying the previous 
decision in Ganga Dim s case (2) and other 
cases, had held that: l 

“A single default on the part of mortgagors wilhout 
any act of election, cancellation or other form 
of response or acceptance on the part of mortgagees, 
and even, it would appear against their desire, 
operates eo tnstantt, to make the money secured by 
the mortgage ‘become due’ 80 that all right of 
action in respect of the security is finally barred 12 
years _later...... All this the High Court held. 
notwithstanding that the mortgage is for a term 
certain, a provision which may_be as’ much for the 
penefit of the mortgagees as for. he mortgagors and 
notwithstanding that the provision is exclusively for 
the benefit of the mortgagees'. 


Their Lordships recognising the 
seriousness of the view taken by the 
Allahabad High Court which, according 
to their Lordships, had been “emphasised 
and perhaps extended” as it has been 
by a later Full Bench decision to the 
game effect: See Shib Dayal v. Meharban 
(1), considered it manifestly desirable that 
the question should be examined soon, 

In Lasa Din v. Gulab Kunwar (8), there 
wasa mortgage deed which contained a 
clause that incase of default the credi{or 
shall at all times within and after the expiry 
of the stipulated period have the power 
to realise the entire mortgage money with 
interest. Their Lordships of the Privy 
Council definitely overruled the Full Benzh 
cases of Ganga Din v. Jhuman Lal (2) 
and Shib Dayal v. Meharban (1) so far 
as the interpretation of Art. 132 was con- 
cerned. Their Lordships considered it a 
matter of great regret that they had to 
pronounce upon this important and 
difficult question without the assistance of 
Counsel for the respondents, but as the 
case had been placed before their Lord- 
ships very fully and fairly by the Counsel 
for the} appellant, their Lordships had the 
opportunity to give full consideration to 
their judgment. Their Lordships accord- 
ingly laid down that a proviso of such a 
nature is inserted “exclusively for the 
benefit of the mortgagees” and that it 
purports to give them an option either to 
enforce their security at once, or, if the 
security is ample, to stand .by their in- 
vestment for the full term of the mortgage. 
Their Lordships pointed out that if on 
tha default of the mortgagor the mortgage 
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money beconies immediately due, the option 
in the mortgagees would be converted in- 
to an option in the mortgagor for, as held 
by the Ondh Chief Court, the mortgagor ~ 
can claim to repay the amount-ibefore the. 
expiry of the stipulated term, > whjch “in 
their Lordships’ opinion, was an impossi- 
ble result asthe mortgagor could not be 
allowed in this way to take advantage of 
his own default. It was accordingly laid 
downthat the mortgage money does not be- . 
come due.within the meaning of Art. 132 
of the Limitation Act, until both the 
mortgagor's right to redeem and the 
mortgagee's right to enforce his security 
have accrued; and that this would, of 
course, also be the position if ihe mort- 
gagee exercised the option reserved to him. 
Their Lordships pointed out that if they. 
had words like “cause of action arises” 
to interpret, there might be much to be 
said in support of the Allahabad decisions. 
There is accordingly no doubt whatsoever 
that the Full Bench cases of this Court 
have been expressly overruled and are 
no longer good law. , 
The learned Advocate for the mortgagor 
contends before us that the Full Bench pase 
of Shib Dayal v. Meharban (L), has not been 
overruled so far asthe bar of limitation 
against the personal remedy, ts concerned, 
and that on this latter point that Full 
Bench decision is binding upon this Court. 
It is urged that even if the reasons on 
which the latter decision was based have 
now disappeared, the decision itself is 
binding on this Court because it cannot 
be considered to have been: overruled - by 
their Lordships of the Privy Council. The 
learned Counsel points out that whereas the 
words in Art.132 are .‘wnen the money 
sued for becomes due”, the words in Art. 80 
applied by the Full Bench to such cases, 
are “when the bond becomes payable.” It 
is therefore argued that when ‘the words 
to be interpreted are different it.is the 
decision of the Full Bench of five Judges 
whichis binding on this Couri and not the 
decision of their Lordships of the Privy 
Council. The learned Counsel-further draws 
our attention to the passagein the judgment 
of their Lordships quoted above where it 
was laid down that the mortgage money 
does not become due until both the mort- 
gagor s right to redeem and the mortgagee’s 
right to enforce his security have accrued.’ 
It is then contended that in the present 


- case the mortgagor had already a righs 


under the deeds to redeem before the 
expiry of the fixed period,and so when the 


1934. 


mortgagee also came to have the right.to 
sue, there was perfect mutuality and the 
„money must be deemed to have become 
“due within the meaning of Art, 132. It is 
further pointed out thatin’ the Limitation 
‘Act, the words ‘‘become due" or “falls due” 
and the word:‘‘payable” are used in differ- 
‘ent serses. Reference is made to Art. 69 
where on a bill of exchange or a promis- 
sory note payable ata fixed time after 
date, limitation begins to run from the 
date whén the bill or note 7 alls due. Ifthe 
‘period of grace is added under s. 22of the 
‘Negotiable Instruments Act the two dates 
would be different. = > 

No doubt if one were to be strictly literal 
and very technical, one might say that 
the decision in Shib Dayal v. Meharban (1), 
has been overruled on one point only. But 
I feel that it would not be proper for this 
Court to adhere to the original view when 
its basis has been destroyed by . the 
pronouncement of their. Lordships of the 
Privy Council andthe ratio decidendi has 
altogether disappeared. I take the pro- 
nouncement of their Lordships to mean 
that a clause of this nature is exclusively 
for the benefit of the mortgagee and gives 
him a perfect option or liberty to sue for 
his money or to stand by his investment for 
the full term of the mortgage, and that s3 
long es the mortgagee does not by means 
of any act of élection, cancellation or other 
form-of ‘response or acceptance make the 
money become due, timè does not begin to 
run against him. ‘The mere fact that the 
mortgagor has made a default and thereby 
deprived himself of the protection which the 
stipulated term gave him, would not 
suffice for limitation to commence to run 
against the mortgagee if the latter waives 
his right to sue and chooses not to exercise 
his option. In view of th:s interpretation 
of the law the ground on which Shid Dayal’s 
case (1) was decided can no longer be 
sustained. | l l 

It has already been pointed out that the 
reason given by the Full Bench for holding 
that limitation began torun from the same 
date so fer as the personal liabilisy also 
was Concerned was the same, namely, that 
the cause of action for el aiming both the 
reliefs have accrued simultaneously on 
account of the default; indeed, the Full 
Bench considered that the words “bend 
becomes payable” in Art. 80 meant very 
muchthe same thing as “money becomes 
due” in Art. 182, P : 

Fuither, their Lordships of the Privy 
Council ‘in Jancham Singh's case (4) 
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at p. 464* considered. that the -Full. Bench 
had not only emphasised but perhaps 
extended the view taken in Ganga Din’s case 
(2) previously. ‘It therefore seems 
to me that the basis of both the views must 
be deemed to have gone on account of the 
latest pronouncement of their Lordships, 
I have, - therefore, no option but to hold 
that the ruling in Shib Dayal’s case (1) 
has been definitely overruled so far as 
the applicability of Art. 132 is concerned 
and has by necessary implication been 
overruled so far asthe commencement of 
the limitation on the first default under 
Art. 80 also is concerned. 

It follows that time did not begin to run 
onthe two bonds before the expiry of the 
stipulated periods. ¢ | 

It is not necéssary to decide in this 
case when time would begin to.run if a 
mortgagee were to enforce a:default clause; 
nor is it necessary to consider. whether 
the mortgagor had a right of redemption 
even befure the expiry cf the stipulated 
period. 


So faras the deed of 1903 is concerned 
there can be no doubt as to when the 
mortgagor.could redeem as there was an 
express clause to that effect at the end of 
the document. There may be some doubt 
as regards the first document, but I should 
say that the question. whether a period 
specified in the document is for the benefit 
of both the mortgagor and the mortgagee or 
for the benefit of only one of them is a 
question of interpretation of the document. 
Sometimes a stipulated period may be for 
the protection of the mortgagor so as to 
prevent ademand being made from him 
before the expiry of that period. Some- 
times it may be to ensure to the mortgagee 
an invesiment of his money for at least a 
fixed period. Againin some cases it may 
be for the benefit of both. Fach document 
has to ke interpreted on its own terms and 
the words used have to beread in còn- 
junction with all the other stipulations in 
the deed, and the real. intention of the 
parties deduced therefrom. It may not 
be fair to take a few words out of the con- 
text and Jay down a general rule of inter- 
pretation as to their proper meaning. 
Ordinarily, and in the absence of a 
special condition entitling the mortgagor 
to redeem during the term for which the 
mortgage is created, the right of redemption 
can only arise on the expiration of the 
specified period, before which the mort- 
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gagee also cannot sue: [Bakhtawar Begam 
y. Husaini Khunum (5). ] 

But I must say that if a document says 
that the mortgagor shall have a right to 
redeem it ‘‘within a fixed period” there 
jis some difficulty in holding that it neces- 
sarily means that the mortgagor cannot 
redeem it before the expiry of the period. On 
the other hand, where the mortgage is for 
a stipulated, period, ordinarily, it would bea 
fixed term binding upon both the parties. In 
cases where ambiguous words are used the 
intention ofthe parties has to be gathered 
from the whole document. As the question 
does not directly arise, I should not like 
tocommit myselfin this case as to whether 
when the mortgage is payable “in a fixed 
number of years” it is necessarily redeem- 
able before the expiry of ‘that period. On 
the one hand’ if the word is taken liter- 
ally one would think that it would beso 
redeemable; otherwise one would have to 
give to the word in the meaning of the 
word “after”. But on the other hand, the 
context of the document may show that 
the word “in” was used loosely for the word 
“for”. Imay in this connection, point out 
thatin the mortgage deed which was þe- 
fore their Lordships of the, Privy Council 
for consideration in Pancham v. ansar 
Husain (4), the words were ‘‘stipulated to 
be paid in 12 years”. Their Lordships took 
it for granted that the time fixed for re- 
payment was 12 years and that the mort- 
gage was for a term certain. 

My answer to the question referred to us 
is, therefore, that the limitation began to 
ran after the expiry of the stipulated 
period. , 
“King, J.- I agree. Itseems to me that 
iheir Lordships of the Privy Council in 
Lasa Din v. Gulab Kunwar (3) by expressly 
overruling. the Full Bench decision of Shib 
Dayal v. Meharban (1) on the question of 
limitation for a suit for sale, have by neces- 
gary implication overruled it also on the 
question of limitation fora suit for per- 
sonal decree. The Full Bench held that 
the starting point must be the same for 
both classesof suits as the expression “be- 
comes due” in Art. 132 is very much the 
same thing as “becomes payable” in Art. 80. 
I quite agree, and indeed I think we are 
bound by the authority of the larger Full 
Bench on this point which certainly has 
_ not been overruled by the Privy Council. 

Now onthe authority of Lasa Din's case 
(3) we are, In my opinion,. bound to ‘hold 


(5) 80 A195 ab p. 199, 
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that the mortgage money did not “become 
due” when the mortgagor made default in 
payment of interest for one year, unless the 


‘mortgagee chose to exercise thi option by 


demanding the entire mortgage money or 
by instituting a suit for sale. It is argued 
that Lasa Din’s case(3) does not apply when 
the mortgagor has a right to redeem before 
the expiry of the stipulated period. Their 
Lordships observed that the money does not 
become due, within the meaning of Art. 132 
until both the’ mortgagor’s right to redeem 
and the mortgagee’s right to enforce his 
security have accrued. This seems tojim- 
ply thatthe money does become due when 
both the right of redemption and the right 
of enforcement have accrued. In the present 
case the mortgagor certainly had a right 
to redeem the mortgage of 1903 before the 
expiry of the stipulated period. So when 
the mortgagee's right of enforcement ac- 
crued, by reason of the mortgagor’s default 
in payment of the interest, it is certainly 
arguable that the money had “become due’ 
within the meaning of Art. 132. In my opin- 
ion, however, this would not be the correct 
interpretation oftheir Lordships’ view in 
Lasa Din's case (3). They lay stress upon the 
point that the provision of the stipu'ated 


period is inserted “exclusively for the 
benefit of the mortgagees” giving them 
an option either to enforce their 


security at once or to stand by their 
inves'ment for the full term. I take this to 
mean that the mortgagee has an option of 
treating the money as having ‘become 
due” by demanding or suing for it, and that 
it does not become due unless he exercises. 
his option, even though ihe mortgagor 
may already hive aright to redeem in 
accordance with the terms of the mortgage 
contract. If we hold that time begins to 
run for a suit to enforce the mortgage 
from the date of the first default that gives 
an optional cause of action, then it could 
not be said that the provision is inserted 
exclusively forthe mortgagee’s benefit. He 
would have to sue within 12 years 
from the date of the first default although 
he might prefer to stan‘! by his investment 
for the full term and then s:e within 
12 years from the expiry of that term. 
He might indeed be compelled to sue before 
the expiry of thefull term,if the term 
were 13 years or more. In my view, there- 
fore, the question whether the mortgagor 
has aright toredeem before the expiry of 
thestipulated, period is. immaterial. e- Time 
does not begin torun againsi the mortgagee 
before the expiry of that’ period unless he 
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avails himself of the option inserted exclu- 
sively for his benefit. 
- If this view iscorrect then the money did 


not become’ due withing the meaning of 


Art. 132, until the expiry of the stipulated 
period. - Ithink it follows, on the authority 
of the Full Bench decision in Shib Dayal’s 
case (|) that the money didnot ‘become 
payable’ within the meaning of Art. 80, 
until the same date. NG ; 
Niamatullah, J. The facts . of this 
case have been fully stated by the learned 
Chief Justice. It will appear that there 
is an Important dis‘inction between this 
case and Lasa Din v, Gulab Kunwar (3) in 
so far that the bond in suit in that case 
contained a stipulation that the mortgagee 
was not entitled to call in his money with- 
in the term fixed by the deed, nor was the 
mortgagor entitled to pay wilhin the afore- 
said term. From the report ofthe case it 
does not appear what the precise terms of 
the bond were. Their Lordships, however, 
accepted it as a fact not disputed by’ either 
side that the mortgage was fora term of 
six years certain, In the case before us 
the deéds cannot be so read as to make 
them for a term certain. 
` The words used in both the deeds are 
‘be waida adai athsal which have been, in 
my opinion, rightly translated by the office 
as promising to repay’ . . . in eight 
years:. In cne of the deeds (dated Sép- 
tember ?,:1903) “ib is expressly stipulated 


that ‘Whenever I, the executant, shall pay. 


any amount the creditor aforesaid shall 
receive it without any objection and shall 
after sétting it off against the interest, credit 
the balance towards the principal and 
the interest wil] be reduced in proportion 
to the amount paid.” Quite apart from.a 
stipulation of this kind I am of opinion 
that a condition like the one found in these 
deeds is alwars for the benefit of the 
mortgagor, who cannot be sued bythe 
mortgagee within that term but may him- 
self pay it if he likes. The term is always 
Intended as a measure of forbearance 
which the mortgagee agrees. to show. 

It has been argued on the authority of 
some cases that clauses which provide 
that the mortgage money shall be paid ‘in 
so many years’ or ‘within so many years’ 
should be construed as providing for a 
term certain, so that neither the mortgagor 
Can pay nor the mortgagee can recover 
within that term. In Shiam Lalv. Jag- 
damba Prasad (6) a Division Bench of this 


(6) 108 Ind. Qag. 561; 25 A LJ 1051; A I R 1928 
AlL 181, R 
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Court had the occasion to consider a 
document in which there was a stipulation 
that the mortgagor would redeem the mort- 
gaged property “within 15 years.” One of tne 
learned Judges following Veatju v. Veatju 
(7) held that in the absence of any agree- 
ment express orimplied to the contrary, the 
right to redeem and the. right to foreclose 
must be regarded as co-extensive and that 
the mere use of words ‘andar miad’ in the 
mortgage deed is not enough evidence of a 
contract that the mortgagor was given a 
right toredeem before the expiry of . the 
stipulated pericd for.which the mortgage 
was effected. At one place the learned 
Judge mentioned that “the mortgagor had 
usufructuarlly mortgaged the property for 
a term of 15 years, vtz. from Kharif 1300 
to the end of 1314 Fasli”. This is followed 
by astipulation to the effect that the 
mortgagor would redeem within 15 years. 
It may be that the deed read as a whole, 
showed in that case that the use of the 
word ‘within’ was wrong and that the in- 
tention of the parties that the mcrtgagor 
should not be at liberty to redeem wi hin 
the stipulated term was perfectly clear 
from other partsof the deed. It may be 
conceded thatif there are clear indicalions 
ina deed showing ihat the mortgagor was 
debarred from paying ‘within the stipulat- 
ed term which was. as much for the 
benefit of the mortgagee as for his own, 
the mere use of the words 'andar miad’ 
may not neutralise such indications ; 
but I am strongly of opinion that in the 
absence of other words showing that the 
mortgagor Is precluded. from redeeming 
within the term, the use of the words “in 
so many years’ or “within so many years” 
in itselfimplies ihat the right to redeem 
and the right to fcreclose have not been 
made co-extensive by the parties, The 
other learned Judge composing the Divi- 
gion Berch’cbserved that: ` 

“lf the matter were res integra,I would be pre- 
pared to hold that‘andar miad’ meant ' before the 
expiry of 15 years” and that accordingto the sti- 


pulation contained in the mortgage bond this suit 
was not premature.” 

But the learned Judge thought that 

“Raghubar Dayal v. Budhu Lal (8, Husaini 
Khanum v. Husain Khan (9) and Bakhtawar Begam 
v. Husaini Khan (10) were conclusive on the point, 
I have carefully examined these cases and entertain 
no doubt that the question was resinterga and is 


(7) 5 B2?, 

(8) 8 A95; A W N 1886, 13.. 

(9) 29 A 47}; A WN 1907, 133,4 A L J 375, 

(10) 23 Ind, Cas. 355; 36 A195 atp 199: 1k OW 
N 586; 26 M LJ 474:12 A L J 473, 190 LJ4i7; 
(1914) M WN411; 15 ML T 389; 16Bom. L 
344; 1 L W 813; 41 I A 84 (P Q), : 
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to at any ‘rate, 50 far as the Full Bench is concern- 
ed.” 


‘Tn Raghibar Payal. x. Budliu. “Lal (8) the 
deed was in different lenguage and, in 
any case, that ruling did not make the 
question othérwise than res integra so` tar 
as this Court is concerned. 
thing in Husaini Khanam v. Husain Khan 
(9) which may justify the viewthat lhe 
word “in” or within” should be ‘ignored. 
The learned Judges had not to consider a 
clause occurring inany deed. They conclud- 
ed that: 


‘On the evidence the proceeding 


“afforded by 


before the Collector, we are of opinion that -the 
agreement of. the parties was that the advance 
made by Atta Ullah Khan was to _ be - leit 


outstanding for a period of nine years and that 
within that period the mortgagee could not- fore- 
close the mortgage nor could - the mortgagor re- 
deem it” 

. Similarly in . Bakhtawar Begam v. 
Husaini Khanam (10) which is a decision 
of their Lordships: of the. Privy Council. 
on. appeal from IJusami Khanam v. Husain 
Khan (9), there is ‘nothing to warrant a 
oe that the use of the word “within” 

’ does not imply that the Drea e 

ne a Tight to redeem before the expiry 
ofthe term. Their Lordships have made if 
perfectly clear that: 
“The mortgage deed is not daa, but 
both the Courts in India have found that con- 
tract between the parties to the transaction is, for all 
material purposes, substantially -- set forth in the 
proceedings of the Collector's Court, dated 
September 18, 1f37, onan Application ; for mutation: 
of names in thé Revenue’ Register,” 

In that case the intention of the” parties 
had to be gathered from certain proceed- 
ings taken es & whole, and ae turned 
upon the use of the word “ n” or, “with 


in,’ 

Another case, relied oh “by fie. learned 
Advocate for the respondents is ‘Akbar 
Husain v. Shah Ahsanul -Hag (11). Thé 
material clause occurring in the deed in 


guestion in that case was as follows:— 

“Whereas I have taken, a loan of Rs, 1,225, . 

ssm ose? Dave made a usufructuary mortgage 
for a term “68-10 years... -- . The agree- 
ment is that whén I, the mortgagor do pay tothe 
mortgageé within 10 years the entire mortgage 
money cash and in a: lump sum, then the property 
mortgaged will ‘stand redeemed .. i 
Hence I have executed this usufructuary mortgage 
deed ^ by a conditional sale of, 10 years, that it 
may serve as evidence, when ‘necessary.’ 

In that case the words “in 10 years” 
were Clearly qualified by. such expressions 
as “fora termof ten years” and again 
“mortgage- deed by. conditional sale of 10 


years." ai 
l L am clearly of opinion thata condition 
155; Ind 


eas Gwe ew 


LI) 13t Ind. Cas. 459; A ICR 1932 A, 
Rul. (1931) All, 843. 
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such as “I shall payin 10 years” or ‘T 
shall redeem- within 10 years” implies that 
the mortgagor is at literty to -pay within 
{hat time ‘and shall enjoy immunity _.from- 
heing sued by the’ mortgagee: To hold 
in such cases that ‘the mortgagor is not 
entitled to pav within the stipulated term 
would maké the “condition demonstrably 
absurd. When a man says that he would pay 
or redeem in or within 10 years, it would be 
absurd to say that he” means. that he- is 
notto payor redeem within that term: 
Such a construction implies the assump- 
tion ofa. negative, where the parties clear- 
ly meant the affirmative.. 

For the reasons I hold that in deciding 
the present case we must slart with the 
hypothesis that the, mortgagor was at 
liberty topay at any time ‘after the exe- 
cution.” of the mortgage deed, a fact which 
was not present. in either of the two cases 
decided by their Lordships of nr: Privy 
Council. 

‘In Pancham’ v. Ansar Husain (4) j in which 
the respondent was nob represented, it 
was assumed that the mortgage was for a. 
term of 12 years certain, within which 
the mortgagor could not redeem. The 
same wasthe csse in Lası Diny. Gulab 
Kunwar (3). The former case was disposed 
of on another ground, though their Lord- 
ships made ‘certain observations ` avhich 
were accepted in the Second case. That 
observation is as follows: - 

“Applying certain previous “dan JANE of that 
Court and in particular a Full Bench decision in 
Ganga Din v. Jhumman..Lal (2) the « High Court 
held that. under a. clause in the above form a single 
default on the part of the mortgagors, without 
any actof election, ‘cancellation or` other form of 
response ‘or acceptance ‘On the part’ öf- the- -mort- 
gagees, - -and evenit would appear; against . their 
desire, operates eo instanit to make, the’ money 
secured by. the mortgage become due, £0 that ail 
right of action in respect of the éecurity is finally 
barred by 12 years later, that, is inthe present 
case, on February 2), 1906, AJL. thie’ the High 
Court held,. notwithstanding that the mortgage: is 
for a term certaip,a provision which may .be as 
much for the benefitof the mortgagees as of 
the mortgagors, and notwithstanding‘ ‘that the 
proviso is exclusively for the benefit. of the: mort- 


gagees. 

- Jt seems to me that, though their 
Lordships did not decide the question, 
their view. is: sufficiently indicated by 
what they. considered to be reductio ad 
absurdum. resulting from the view taken 
by the High Court. Though their Lord 
ships make 0 reference to “a term: certain” 
the essential reason for- the view implied 
in that observation seems to be that the 
mortgagor has, in such a casé, a right of 
“election” or “cancellation” and that the 
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Clause being for the benefit of the mort- 
gagee,hé can waive the benefit. 

"In the subsequent case greater stress 
has: been laid on another vatio decidendi, 
viz., that money does not “become due”, 
unless there isa mutuality and the mort- 
gagor Gan pay and the mortgagee can 
callin his money. They assumed, there 
being no ccntest onthe point, that the 
mortgage was foraterm certain, so that it 
was not open to the mortgagor to pay 
before the expiry of that term and, therefore, 
money did not become due. This is per- 
fectly clear from paragraph last but 
three. It gives one an impression that if 
the morlgagor has got the right ‘to pay, 
and it is alsoopen to the mortgagee to call 
in his money by:the exercise of an option 
given to him by the deed the money be- 
comes due. If th's is the right view of the 
decision of their Lordships of the Privy 
Council, the appellant’s contention must 
prevail, because, as I have already held, 
the mortgagor wasat liberty to pay at 
any time alter the execution of .the deeds 
and the term of eight years was for his 
benefit andintended as an indulgence to 
him, which benefit or indulgence was 
forfeited by his continued default for one 
year in paying the interest so that the 
mortgagee was no. longer bound by the 
eight years'term and was entitled to sue for 
the mortgage money after the expiry of the 
first year. This line of argument is: very 
attractive’: having iegartd tothe material 
part of the ratio decidendi in Lasa Din v. 
Gulab Kunwar 3); -but itseems.to me that 
their Lordships intended to rest their con- 
clusion on two grounds, either of which 
can support it. As Iread paragraph last 
but three of their Lordships’ judgment. 
money does not “become due”, unless: — (1) 
the mortgagor is at liberty to pay and the 
mortgagee is at liberty to sue, and (2) the 
mortgagee having an option to claim im- 
mediate payment did notavail himself of 
the option by claiming it before the ex- 
piry oftheterm. ‘their Lordships point 
out thai in casesin which the mortgagee 
elects to sue before the expiry of the term 


and does make a demand or institute: a- 
suit, the mortgagor is at liberty to pay. 
within the term, sò thatthe rule of mutu-- 
ality is enforced by acts of parties. Inthe. 


case before us, though the mortgagor had 
the rightto pay atany time within the 
stipulated term, the mortgagee did not 
avail himself of his option to call in his 


money and therefore, the money sued for - 


did not become due, 
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The question in the present cese is not 
whether the claim is barred by Art. 132, 
Sch. J, Indian Limitation Act. The mort- 
gagee instituted his suit for recovery of his 
mortgage money by sale of the mortgaged 
property and obtained a decree. Thesale 
proceeds did not suffice to pay up the mort- 
gage money. The present proceedings arose 
from his application for a simple money 
decree in respect of the unsatisfied part of 
the mortgage money. Article 116 read 
with Art. 80 is applicable. The starting 
point of limitation under Art. 80is when 
the money sued for: becomes ‘payable’. It 
is argued that their Lordships of the Privy 
Council have excluded a claim of this kind 
from the operation of the rule on which they 
based their judgment when they observed 
that “if in the Indian cases the question 
were when did the mortgagee’s cause of 
action arise, that is, when he first became 
entitled tosue. for the relief claimed by 
his suit, their Lordships think that there 
might be much to be said in support of 
the -Allahabad decision.” It is contended 
that we are not concerned with the words 
“become due” occurring in Art. 132, Limi- 
tation Act, but with Arts. 116 and 80° and 
the question is when thé money sued for 
became -payable, which meansin substance’ 
“when did he (mortgagor) first become 
entitled tosue for the relief claimed.” 
The'contention is plausible, but I do not 
think’ that any, distinction can be made 
betwéen thé expressions “when money be- 
comes due” and ‘when “money becomes 
ayable,” if in either case thé mortgagée 
had an option to disregard the terms and 
he did not exercise that option. Precisely the 
same reasoning holds good in a _case.in 
which Art. 116 read with Art. S8Qis ap- 
plicable as in -a case under Art. 132, 
To accede to the above contention would’ 
be to introduce . an anomaly which is 
highly undesirable. ; 


For the ‘reasons mentioned above I agreg 
in answering the. question referred to tha. 
Full Bench in the manner proposed by the” 
Hon'ble Chief Justice. . 


By the Court.—The answer to the 
question referred tous is that the limita-, 
tion began torun after the expiry of the. 
stipulated period. ; l a 

N. ~ _ - Answered accordingly. 7 


~ 7 = 


~- 


an r 
— p} 


60 
PESHAWAR JUDICIAL COMMIS- 
- STONER'S COURT 
Criminal Revision Petition No. 348 of 1933 
December 15, 1933 
SaapuppIN A. Jd.'C. 
SIRIKRISHAN AND OTHERS— CONVIOTS — 
PETITIONERS 
VETSUS 
EMPEROR-— Opposite Party 
Penal Code (Act XLV of 180), s 420—Damage 
or harm in body, mind, reputation or property not 


suffered by accused— Conviction undir s, 420, if can 
be sustained, 


Where the accused were charged under s. $20, 
tenal Code, for having induced the office of the 
Inspector General of Police to transfer a lorry to 


their names from thename of another person A by 
producing a doubtiul receipt from the latter: 

Held, tbat the fact that it was admitted that the 
receipt was signed by A was sufficient authority fer 
them to transfer the lorry in the accused's 
that, the Inspector General and his subordinates 
were not incurring uny legal liability by the transfer 
nor did they suffer any damage in body, mind, 
reputation or property and consequently the accused 
were not liable to conviction, p< 

Or. R. P. from an order of the Sessions 
Judge, Peshawar, dated November 18, 
1933. 

Mr. Abdul Qayum Khan, for the Peti- 
Lioners. l 
Mr. Hamidullah Khan, for the Crown. - 

Order.—Wazirkhan, a retired Subadar 
of Khairbad, purchased a lorry from Nor- 
thern Motors Co., on August 24, 1931, on 
what is called hire-purchase system. Ít 
appears that he was unable to pay the 
money according to the terms of his con- 
tract and thus there was a likelihood of 
the company seizing. the lorry and his 
losing whatever he had paid. On June 9, 
1932, it is said that he transferred the 
lorry to Fazal Ahmad who undertook to 


pay the amount dueto the company for it 
In the account’ 


and become owner thereof. 
of the company Fazal Abmad had Rs. 2,000 
in his credit which consisted of two items, 
viz., (1) Ra. 1,663-8-0 deposited on May 18, 


1932; (2) Rs. 336-8-0 deposited on May 27, 


1932, 

This amount he allowed- the company to 
adjust towards the price of the lorry. and 
paid the balance, viz., Rs. 115 in cash be- 
coming owner under the original contract 
with Wazirkhan. On June 11, 1932, ac- 
cused petitioners before me, who are mem- 
bers of the frm Bundelkhand Motor Co., 
sold this very lorry again on hire-purchase 
system to one Fazal Muhammad by a re- 
gular deed which is on the file and is 
marked Ez. D. Their position is that in 
reality the lorry was purchased by them and 
that the amount of Rs. 2,150 paid to the 
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Northern Motors Co., wad their money, the 
transaction being carried benami in the 
name of Fazal Ahmad, because according 
to the conditions of their sub agency they 
were precluded -from dealing in ‘second 
hand lorries themselves. The lorry was 
registered inthe Police Inspector General's 
Office in the name of the Northern Motor 
Co., as owner and Wazirkhan as the hirer, 
and this entry remained till’ January 20, 
1933, when on the representation of Fazal 
Ahmad the lorry was registered in hs 
name as owner. On March 11,1933, accused 
pelilioners requested the Office of Inspector 
General Police to register the lorry in their 
name, producing two writings purporting 
to be one from Fazal Ahmad and the other 
In these two writings 
it was admitted that the original trans- 
action whereunder the Northern Molor Co., 


“was paid Rs. 2,150 and the ownership of 


the- lorry acquired was really with the 
Bundelkhand “Motor Co. and that Fazal 
Ahmad was merely acting as benami in 
order to conceal the position that the com- 
pany'’s sub-agents were against.the terms 
of their agency dealing in second hand 
lorries. These writings are dated Jan- 
uary 21 and 23, 1933. 


On March 28, 1933, Fazal Ahmad present- 
eda complaint in Court against Fazal 
Ahmad charging him with an offence. 
under s. 404, Penal Code, alleging that, 
he had employed the latter as his driver 
and that in that capacity the ‘accused had 
committed criminal breath of trust in 
getting the lorry transferred to his own 
name. On May 20, 1933 Fazal Ahmad 
presented a further complaint againsb. 
Srikrishan and Dashrath Lal the present 
petitioners before us, in which he complain- 
ed that the accused in collusion with Fazal 
Ahmad had got forged. documents 
signed by him. Both these complaints 
were sent to the Police. Finally the Police, 
after considerable investigation, challanea 
Fazal Ahmad, Sir Krishan, and Dash- 
rath Lal all three under .s 420, Indian 


Penal Code and without specifying, 
in what respect the cheating took piace. 
and who was cheated. The case, 
was started in Court and after re- 


cording some evidence for the prosecu- 
tion, the learned | trial Magistrate 
framed a charge against the accused. 
which runs as follows: ap : 

“That you on or about 12th day of June, 1933, at 
Peshawar induced the office “of the Inspector General 
of Police to transfer lorry No, F. P, 6764 to your 
néme from the name of Fazal Ahmad to B, K,- 


2- 
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J - Motor and Cycle Co. by producing’ a doubtful 
-recipt~-and so cheated, 


and thereby committed 
an ne punishable under s. 420, Indian Penal 
Code i “ds 
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“From the above extract it-will be seen: 


that the charge was that it was the Office 
of the Insepector General of Police who had 
been ‘cheated and not either Fazal Ahmad 


or’ Wazirkhan. Of- course it was men’ 


tioned in the charge sheet that the office 
had been cheated by producing a doubtful 
receipt. Finally the two petitioners before 
me -were convicted under s. 420, Indian 
Penal Code and each of them was senten- 
ced to six months’ simple imprisonment, 
with a fine Rs. 1,000. Fazal Muhammad 
was acquitted. The appeal of Siri Krishan 
and Dashrith Lal failed in the Sessions’ 
‘Court and they have come up on revision 
in this Court. 


. The judgments of the. lower Courts 
entirely deal with the position as if Fazal 
Ahmad and Wazirkhan had been cheated.. 
As noted above this. was not the charge. 


and certainly the petitioners have been: 


seriously prejudiced in the way in which; 
the case has heen dealt with.” There is no: 


question that both the documents, one from, 
Wazirkhan and the other from Fazal. 


. Ahmad produced’ along with the letter 


for the transfer of thelorry in the name of 


the-petitioners are signed.. by Fazal Ahmad 


and- Wazirkhan.. Both, the documents are 


- in English and both Weazirkhan ‘and Fazal 


Ahmad. are ignorant -of this- language. 
Wazirkhan’s explanation.is that he.was 


- -induced .to sign this document on the. 
s : representation that-it evidenced the sale 


a 
a 
~ 


-out his knowing that it 


-by him in favour of Fazal Ahmad. Fazal 
Ahmad. has. not. given us any explanation. 
It may be noted that Fazal Ahmad is or 
had been in the employ of the petitioners as, 
a mechanic and it is suggested that he 
was asked to sign. the documents in the 
ordinary course of the business, without, its 
contents being read over to him and with- 
contained any 
admission on his part declaring that the 
lorry was the property of the petitioners. 


‘Ido not ‘think. how Wazirkhan can .come 


into the picture. Fazal Ahmad may’ or. may 
not have cheated, bul it being admitted 


- that the document was signed by him, so 


far as the office of the Inspector Genera! 
of Police is concerned, that was sufficient 


- authority for them to transfer the. lorry in 


the name of petitioner. At any rate nei- 
ther the Inspector General of-Police nor his 
subordinates were incurring any, legal 


liability by effecting such tyansfer nor has 
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the other hand the’ 


‘be: refunded.. Automatically , the 
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the Public -Prosecutor been able to: show - 
in what respects. nor the Inspector General , 
of Police or his office suffered or was likely. 
to suffer damage or harm in body, mind 
reputation or property. 

The case appears to be very similar to 
what-sometimes happens. A person ad- 
mits his signatures on the back of the 
cheque. The endorsement he may, deny, 
to be inhis handwriting or to be without 
his knowledge transferring, the property to 
some other-person, but if on the basis pi 
that endorsement on which the signatures 
are genuine the bank pays the amount 
to the holder of the cheque or the--person 
in whose favour it purports to have been 
endorsed,’ the bank incurs no liability legal 
or otherwise and suffers no harm in: person,- 
body, mind," reputation, or propérty. On: 
action of the bank’ 
would be binding on the person who had... 
signed the endorsement. ‘Similarly as long 
as the signature is admitted by: Fazal 
Ahmad himself he cannot complain... why 
the Inspector General of Police acted on that 
signature and made an entry in his re- 
gister, showing the lorry to be the property 
of the petitioners. The definition of ‘cheat- 
ing is given in s, 415,: Indian Penal Code 
and according to that definition. until. and: 


< unless damage.or harm is proved,’ the’. 
_ Offence’is not completed. ne 


The matter as between Fazal Ahmad and 
petitioners does not appear to be:. above 
suspicion. On the one hand ‘petitioner's 
allégation that the amount of “Ri. 2 000: 
in deposit. with Northern Motor. Qo.. was. 
their:property is certainly not established.. 
On thé ‘other ‘hand ‘ Fazal Ahmad“ has not 
been.ablé to satisfactorily explain” why he 
signed Ex.. P. ©. in which he admitted that. 
the lorry was really . purchased. by the 
petitioners. In view-of the ‘specific terms 


of thé charge I think ‘I am relieved of 


deciding this knotty question. which to my 


mind appears’ more fit for.a, civil’ Court 


than’ to be the subject-matter of criminal 
proceedings. , Bo far as the present con- 


ee se r 


vićtioņs:are concerned the essential thing 


as discussed above to’ constitute the ‘offence 


+. 


-is missing and they cannot be maintained, 
T (herefore accépt this petition; set’ aside the 


convictionsand sentences, acquit the peti- 
tioners of ‘the charge and” direct their 
release so. far as the.présent ' convictions 
are concerned. The. fine if paid should 
; order 
as to award of compensation fo Fazal 
Ahmed stands discharged. 1 understand 


‘that the petitioners. are under arrest 


m 
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in some other casé. Their release as 


directed by iy ‘order wouldn't affect 
this arrest. 
NG - Conviction set aside. 





o, PATNA HIGH COURT. 
Civil Revision Application No. 270 of 1933. 
November 15, 1933 : 
JAMES, J. 
GORAKH PRASAD SRIVASTAVA— 
PETITIONER 
VETSUS 


JHARI SHANKER SARDAR— 


OPPOSITE PARTY 

Cirt! Procedure Code (Act V of 1908), 0. XLI, 
r, 27,8.115—Remand—Inherent jurisdiction to direct 
remand—Remand with direction to admit additional 
evidence—Legality of—Court desiring to give facilities 
for adducing additional evidence — Whether justifies 
' remand for retrial. i 

The mere fact that the plaintif might have been 
better advised to apply for a commission at ihe trial 


of the suit would not in itself warrant the issuing of 


a commission by the Appellate Court, far less could 
it be held to justify the Appellate Court in issuing a 
general order for the admission of such additional 
evidence aseither ofthe parties might wish to 
produce. Parsotim Thakur v. Lal Mohar Thakur 
(1), Ball Mallauya v. Peddi Veerayya (2), Abdul Karim 
Abu Ahmad Khan Ghaznavi v. Allahabad Bank Lid. 
(3)and Raghunandan Singh v. Jadunandan Singh (4), 
referred to, ` l 

The inherent power under s; 115, Civil Procedure 
Code may be exercised when the --trial Court has not 
tried: the caze properly. . When this is found by 
the Appellate Court, that Court hag jurisdiction to 
remand the 
finding it cannot be held that the assumption of 
jurisdiction is justified or thet the Court has any 
jurisdiction by virtue of s.-115 to order a remand, 
that is to say, the jurisdiction to order aremand 
under 8.115 only comes into existence when the 
special circumstances create it. Jt certainly cannot be 
jaid that the Appellate Court is entitled to set.aside 
a decision and order; a remand merely -because the 
plaintiff might have been better advised to have 
applied fora commission, or to adduce moré evidence; 
that is to say, where the Appellate” Court ought not 
to give facilities to the parties for adduciug further 
evidence, the fact that the Court desires to doso 
cannot give it jurisdiction to set aside the decree 
of the Court below and remand the case for retrial. 
|p- 9€4, col. 2] 

Application against an order 
Munsif, Second Court, Kishangunj, -dated 
February 20, 1932, which decision was re- 
versed by the District Judge cf Purnea, 
dated May 18, 1933. - ; 

Messrs. Manohar Lal and K. P. Subkul, 
for the Petitioner, 

Mr. J. Rahman, for the Opposite Party. 

Judgment.—tThe plaintiff instituted a 
siit for recovery of the balance due’ to 
him on account of bricks and tiles supplied 
to the defendant. . He filed with his plaint 


an account book, On May 2], 1931, he 


GORAKH PRASAD SRIVASTAVA V. SHARL SHANKHR SARDAR 


case; but in the absence of sucha. 
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that a page had. been taken from his ac- 
count book and a forged page substituted’ 
for it. According to the plaintiff the missing 
page contained the account as made up 
between the parties on July 26, 1929, at- 
tesied by the defendant's signature. An 
enquiry was held by the Munsif who re- 
ported that the plaintiff's allegation was 
untrue. The- suit was then tried by an- 
other Munsif. It was found that the 
plaintiff had failed to prove that the ac- 
count had been made up as he stated in 
July, 1929 and that- he had failed to prove. 
that he delivered to the defendant’ the 
number of bricks and tiles which was. stat- 
ed inthe plaint. The suit was therefore. 
dismissed. The District Judge on appeal 
discussed in detajl the plaintiff's . claim 
to have supplied bricks to the defendant. 
According to the plaintiff the total number 
supplied was 6,092,100 bricks and 10,300 
tiles. The defendant required ihe bricks 
for the erection of a building- for the 
District Board at Bahadurgunj. He thus 
accounted for only 5,04,C00 bricks. The 
plaintif says that the defendant, had 
used some- of his bricks for the construc- 
tion of the quarters of the Sub-Registrar 
and that he had sold some bricks locally. 

‘The defendant denied that he had ever 
taken the contract for the construction of 
the Sub-Registrar'’s: quarters and it appears: 
that the contractors: were Messrs, -Arthur. 
Butler & Co, Further confusion was- ìn- 
troduced by a suggestion that the defend- 
ant was a sub-contractor under Messrs. 
Arthur Butler & Co. The bricks made by 
the defendantbore the letters G. P. and the 
learned District Judge considered that 
the plaintiff ought to have taken out a 
commission for the examination of the 
bricks: used for the construction of that 
building in order- to. see whether they 
bore these initials or other initials. An- 
other disputed item was-the supply of 
10,300 tiles. The defendant said that the 
plaintiff- had never supplied- any tiles to 
him; but he said that‘the plaintiff had made 
some for Messrs. ` Arthur Butler & Co., 
with which the defendant had nothing to 
do. The plaintiff said that all the tiles 
prepared by him for the defendant bore. 
the lettars G. P: and ‘that if the tiles 
used in- making-the roof of the Sub- 
Registrars quarters were examined and 
counted, 10,000 tiles bearing those letters 
would have been. found. This argument 
appealed’'to the learned District Judge 


‘who said that he was prepared to-give an 


zo 


-4 


alleged before the Munsif of Kishungung 
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i opportunity to the 


plaintiff to 
by “further evidence 


prove 


defendant. As IJ-have. said the learned 
District. Judge remarked that the’ plaintif 
ought to have taken out a commission for 
- the examination of the bricks used in the 
construction ofthe Sub-Registrar’s quariers. 
It is‘perhaps needless to remark that addi- 
tional evidence obtained in this way 
would not be conclusive, because it would 
not prove that the bricks had been supplied 
to Messrs. Arthur Butler & Co., by the de- 
fendant or that it was the defendant who 
was taking them from the plaintill. A 
similar inconclusive result might possibly 
have been obtained from the examination 
of.the tiles which might confirm the plaint- 
iff's case that he had supplied tiles for that 
particular roof; but ib would not necessari- 
ly show that he had supplied them to the 
defendant. The learned District Judge 
thinking that the plaintiff had erred in 
failing to apply fora commission before 
the Munsif was prepared to remand the 
case in order to enable him to repair this 
error; but since it was clear that the mere ap- 
ointment of a commissioner would not pro- 
duce any conclusive result, the learned Judge 
directed that the plaintifi should be given 
an opportunity to adduce such further evi- 
dence in the case as he might consider 
necessary. It is to be remarked that the 
learned District Judge did not find that 
any irregulatity in the trial had been com- 
mitted by the Munsif, but he found that 
_if the ‘plaintiff had conducted his case with 
greater attention, he might possibly have 
produced evidence which would have told 
‘him in his favour. The learned District 


Judge thén' ‘set’ aside the decree of the © 
Munsif and remanded the case for retrial ` 


directing that the parties should be at 
liberty to adduce such further evidence as 
they might consider necessary. ‘The plaint- 
iff prays for revision ofthat order. 

Mr. Manohar Lal argues in the first place 
that the learned District Judge was not 
entitled thus to enable the plaintiff to pro- 
duce additional évidence. He relies prin- 
.cipally upon: the decision of the -Judicial 
Committee iù Parsotim Thakur v. Lal 
Mohar Thakur (|), wherein ‘it was pointed 
- out by Sir George Lowndes that the pro- 
visions of s. 107 of the Code of Civil Pro- 
cedure are not intended to- allow a litigant 

(1) 132 Ind. Oas, 721; 12 P 1; 1 683; A I & 1931 
P O 143; 33 Bom. L R 1015; (1931) A’ LJ 513; 39 0 W 
N 786; Ind. Rul. (1951) PO 203; 31 L W76;5LOLd 
_ 7241931) M W N 929; 10 Pat, 654; 6L M Ld 489; 681A 
APO) | : g 


: 
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a- who has been unsuccessful in the lower 
j his allegation that-' 
10,000 or more tiles were supplied to the: 
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Court to patch up the weak parts of . his 
case and fill up omissions in the Court of 
appeal. In that case the question of whe- 
ther a thumb impression was genuine .or 
not was regarded as important and the 
respondent applied in the Appellate Court 
to be. allowed to give evidence of its 
genuineness. This was permitted; but the 
Privy Council held that the additional 
evidence ought not to have been admitted 
because if the respondent had desired to 
give evidence as to the thumb impression, 
they had ample opportunity to doso in the 
trial Court. It was pointed out that it 
is only where the Appellate Court finds 
evidence actually needful that additional 
evidence can be admitted. As Sir George 
Lowndes says: 

“It may be required to enable the Court to pronounce 
judgment, or for any | other substantial cause, 
but in either case it must be the Court that requires 
lt. i 

And he goes on to say : 

“Jt may well be thatthe defect may bə poiated 
out by a party, or that a party may move the Court 
to supply the defect; but the requirement must be 
the requirement of the Court upon its appreciation 
of the evidence as it stands. Wherever the Court 
adopts this procedure it is bound by r. 27 (2) to 
record its reasons for so doing, and under r. 29 
must specify the poinis to which the evidence is to 
be confined and record on its proceedings the points 
so specified”. Ai 

From these observations it is clear that 
the mere fact that the plaintiff might have 
been better advised to apply for a com- 
mission at the trial of the suit would not 
in itself warrant the issuing of a commis- 
sion by the Appellate Court,- far less could 
it be held to justify the Appellate Court 
in issuing a general order for the admis- 
sion of such additional evidence as -either 
of the parties might wish to produce. 

This point is of some importance as affect- 
ing’ the question of jurisdiction, The 
learned Advocate for the opposite party 
argues: that the Appellate Court -has 
inherent jurisdiction to remand a case for 
re-trial where the circumstances of the case 
appear tothe Court to render it necessary. In 
Ball Mallyya v, Peddi Veeraya (2), it was 
held by a Division Bench of the Madras 
High Court that the Appellate Court has 
an inherent power to make an order of 
the kind where it deems such an order 
necessary for the ends of justice, so that 
if the Court has jurisdiction 16 1s nob open 
to the High Court’ to gointo the merits in 
revision and decide whether or not it was 
-properly exercised. AS Mr. Manohar Lal 
< (2) 100 Ind. Oas. 135; 52 M_L: J 90; 25 L W 198, 33 
MLT 19; AIR 1937 Mad, 949, 
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points out, the decision in that case was 
based on the decision of the Full Bench 
of the Calcutta High Court in Abdul Karim 
Abu Ahmad Khan Ghuznavi v. Allahabad 
Bank Ltd. (3). 
Appellate Court has inherent power to 
remand a case for re-trial where circum- 
stances require it; but it was pointed out 
by Mr. Justice Mukherji that this juris- 
diction arises only in exceptional cases in 
which defects of trial are soradical as to be 
incurable otherwise than by a re-trial de 
novo. Mr. Justice Tennon pointed out that 
the power to remand was in ‘general 
limited to the provisions of s. 107 of the 
Code: but he observed that s. 107 con- 
templates and proceeds on the assumption 
that there has been in the first. Court a 
fair and honestly conducted trial. He 
observed that other exceptional cases may 
‘be conceived. It may be found that the 
trial Judge was disqualified by personal 
interest, or that owing to the attitude 
assumed by the Judge, either party has 
been precluded from putting forward his 
case; adding, that in such cases and in 
other cases, where for instance a minor has 
been improperly treated as a major, where 
it may be said that in effect there has been 
“no trial, it is necessarily open to the 
. Appellate Court in the exercise of tke 
| Inherent jurisdiction to direct a remandor 
a retrial.. It is to be remarked that in 
Bal Mallayya's case (2), the Judges found 
- actually that there had not been a proper 
trial in the Munsif’s Court: and Mr. Mano- 
har Lal argues that the jurisdiction to 
- remand under s. 115 of the Code of Civil 
Procedure comes, into existence only when 
there has not been a proper trial in the 
- Court of the Munsif and that it does not 
come into existence merely because the 
, Appellate Court may have wrongly con- 
sidered that a remand is necessary for the 
endsof justice. The decision of the -Full 
Bench of the Calcutta High Court in 
Abdul Karim Abu Ahmed Khan Ghuendvi 
v. Allahabad Bank Lid. (3), was followed 
inthis Court in Raghunandan Singh v. 
Jadunandan Singh (4). In that case there 


had been a remand by the lower Appellate’ 


Court; but 


the circumstances do not 
appear from, 


the report. “The Judges 


observed that the power of remand should 


be exercised with the very greatést caution; 
and if it had been shown that there wag 
reason to believe that the Court had re- 


(3) 41 Ind Cas. 558, 44.0939; 210 W N 877; 26° 
OLJ49 i 


(4) 43 Ind. Cas, 9:9; SPL J 253;4 Pb W40 
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It was there held that an 


‘decision on the mérits. 
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manded the case for retrial to avoid - 
deciding 'a complicated point, they would 
have felt bound to interfere under s. 115 of 
the Code. ‘he principle which appears 
to follow from these decisions is that the- 
Inherent power under s. 115 may be 
exercised when the trial Court has not tried 
the case properly. When this is found by 
the Appellate Court, that Court has 
jurisdiction to remand the case but inthe 
absence of such a finding, it .cannot be 
held thatthe assumption of jurisdiction is 
justifed or that ihe Court has any juris- 
diction by virtue of s. 115 to order a remand 
that is to say, the jurisdiction to order a 
remand under s. 115 only comes into 
existence when the special circumstances 
create it. It certainly cannot be -said -that 
the Appellate Court is entitled to: set aside 
a decision and order a remand merely 
because the plaintiff might 
better advised to have applied for a com- 
mission, or to ddduce more evidence; that 
is to say, where the Appellate Court ought 
not to give facilities to the parties for 
adducing further evidence: the fact that the 


Court desires to doso cannot give it juris- 


diction to set aside the decree of the Uourt 
below and remand the case for ‘retrial. 

In the circumstances I hold that the 
assumption of this jurisdiction wag illegal 
and that this application must be’ allowed 
and the order of the District Judge must 


‘beset aside, ` The decree of the Munsif. 


is restored, and the appealis transferred -to 
the ‘District Judge of Bhagalpur for 
The ‘petitioner 
is entitled tohis costs: Hearing fee one gold 
mohur. 
N. Application allowed. 





LAHORE‘HIGH COURT ` 
‘First Civil Appeal No. 741 of 1929 
November 13, 1933. 
SHADI Lat, O. J., AND ABDUL Rasarp, J, 
TULSI SHAH AND OTHERS—PLAINTIFFS — 
` ` APPELLANTS 
VETSUS ; 
TAFAZZAL HUSSAIN SHAH AND OTHERS 
— DEFEN DANTS—ResronpENTs 
Negotiable Instruments Act (XXV I of-1881),'s. 4— 
Nature of document to -be decided from contenis— 
Letter offering.to pay another's debt after a period— 
Whether only a mere proposal—Civil Frocedure Code 
(Act V of 1805), s. ä4—Suit Jor money— Delay -in 
institution of suit due to assurance of defendani— 
Interest from date of filing to date of decree, if éan be 


disallowed on ground of delay. . 


. The nature. of a “document. must be determined - 
by-its.contents, and the. description of it given. in 


have been ~ 


é, 


, Certain period and that his brother 


1934 


the Pa wa change its character or legal effect. 
86, col. 2, < 
_ Where a person wrote to another that he would be 
liable for payment of- the amount due with interest 
on promissory note executed:by his brother, that he 
would pay the wkole amount on demand after a 
should not be 
asked forthe amount: i 
Held, that the letter was only a mere proposal which 
on acceptance by the promisee would ripan into a 
completed agreement., 
If delay in instituting the suit for money is due to 
the assurance of the defendant to pay it, Courts 
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shouldjnot disallow interest from date of institution 
of suit to date of decree onthe ground of such delay. 

F.C. A. from the decree of Sub-Judge. 
First Class, Campbellpur, dated February 
18 ,1929. 


Messrs. Fakir Chand and Chandar Gupta, 


for the Appellants. 


Abdul Rashid, J.— The following pedi- 
gree table will be helpful in understand- 
ing the facts of the case: 


SAYYAD SAIDAN SHAH. 


| 
Sayyad Mohammad Shah 
| 


| | 
- Sayyad Sir Mehdi Shah 





| i 
Inayat Hussain Shah, 
Defendant No. 2. 


Tufazzul Husain Shah, 
Defendant No. 1, 


| 


| 
Mushtaq Hussain Shah, 


Defendant No 3. 





| 
Wilayat Hussain Shah, 
Defendant No.4. - 


On January 27, 1925, Sayyad Moham- 
mad Shah, father of defendants Nos. 1 
to 3, borrowed Rs. 7,500 from the plaint- 
iffs, Messrs. Tulsi Das and Sons, and 
executed a promissory note in their favour 
for the amount. On. February 3, 1925, 
he borrowed a further sum of Rs. 5,000 
by means of a -promissory note. It was 
stipulated that interest shall be paid at 
the rate. of. Re. 1 per cent. per. mensem 
with half yearly rests. Tne allegations 


. of the plaintiffs. are: that shortly after the 


execution of the promissory notes they came 


‘to know that -Sayyad Mohammad Shah 


was heavily in debt, and that therefore 
in February, 1925, they made a demand 
for. the entire amount due, and that they 
were prepared to file a suit in case of 
non-payment. Jn order to dissuade them 
from suing Sir Mehdi Shah father of 
defendants Nos. 4 to 6 sent them a letter 
on March 9, 1925, offering to pay the 
entire sum due to them from -Sayyad 
Mohammad Shah after a period of two 
years. As a result of this assurance the 
plaintifs refrained from making any 
demand from the original debtor. On 
February 24, 1926, Sir Mehdi Shah remit- 
ted to the plaintiffs Rs. 1,500 on account 
of interest forthe previous year and by 
means of letters dated February 3, 1927, 
May 12,1927, July 16, 1927 and August 
29, 1927, he demanded an extension of 
time for repayment of the debt due on 
the promissory notes. Sayyad Mohammad 
Shah and Sir Medhi Shah having died 
he present suit for recovery of Rs. 15,920 


Amir Hussain Shah, 
Defendant No. 6. 


| 
Tltaf Hussain Shah, 
Defendant No, 5. 


was’ instituted by. the plaintiffs on January 
26 1928, against six defendants, the first 
three being thesons of Sayyad Mohammad 
Shahi and the others the sons and heirs 
of Sir Medhi Shah. 

Defendants Nos. lto 3 merely denied 
their liability for the debts of their father. 
Defendants Nos. 4 to 6 pleaded interalia 
that even if the letter dated March 9, 
1925, relied uponin the plaint be proved 
to have been written by their father it 
was inadmissible in evidence for want of 
Blamp, and that therefore no suit could 
be brought on the basis of -this letter. 
The trial Court decreed the claim with 
costs against the estate of Sayyad Moham- 
mad Shah in the hands of defendants 
Nos. 1 to 3 but disallowed future interest, 
The suit was however dismissed against 
defendants Nos. <4 to 6 on the ground 
that the letter dated March 9 1925, amounted 
to a promissory note and was therefore 
inadmissible in evidence for want of 


- stamp. 


The plaintifis have preferred an appeal 
to this Court. Jt has been strongly urged 
by the learned Counsel for the appellants 
that the lower Court has erred in not 
allowing any interest on the amount due 
from the date of the institution of the 
suit till the date of realization. The only 
reason given by the trial Court for dis- 
allowing future interest is that the original 
debtor having died in 1925 the plaintiffs 
ought not to have delayed the institution 
of the suit till January, 1928. This argu- 
ment is. however devoid of ‘all force, as 
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that he would pay the amount due on the 
promissory notes executed “by his brother 
and it was as a result of these assurances 
that the plaintiffs refrained from institut- 
ing their suit for a long time. - Sir Mehdi 
Shah died in Oetober, 1927 and 
plaintiffs came into Court on January 26, 
1928. Iam therefore of the opinion 
that the plaintiffs are entitled to interest 
on the amount claimed, atthe stipulated 
rate, from the date of - the institution of 


the suit till the date of the decree, and 


j 


at 6 per cent per annum from the date 


of the decree, till realization. The decree 
of the lower Court against defendants 
Nos. 1 to 3 is, therefore, modified to 


the extent indicated above. The only other 


question for determination is whether the. 


letter dated March 9, 1925, is a promisscry 
note and therefore, inadmissible in evidence 
owing to its being unstamped. The letter 
is in the following terms: 

“Dear Lala Tulsi Das, 

The amount of Rs, 12,500 (twelve thousand and 
five hundred} and interest are due to you from my 
brother Sayysd Mohammad Shah, rssident of Mirza 
under two promissory notes, i.¢., one for rupees 
seven thousand and five hundred, dated January 
27,1925, and the other for rupees five thousand, 
dated February 3, 1925. I shall be liable for pay- 
ment of the principal amount, together with interest. 
1 will pay this whole amount at „Cam phellpore 
within two years from today, That is to say, 1 
will pay the principal and interest aftera period of 
two years on demand; i have written this letter 
for your satisfaction so that the same may certe 


-as an authority and be of useat a time of need. 


You should not say anything toSayyad Mchammad 
Shab with respect tothe above sum, since | have 
undertaken liability for payment of the same upon 
mysell. 

Please let me know if I can be of any service 


to 

ain ‘Dated March 9 1925, 

Yours etc. i 
MEHDI SHAH.” 

The terms of the letter make it clear 
that it does not embody any completed 
contiact between the parties. It contains 
a request that the plaintifs should re- 
frain from making any demand from 
Sayyad Mohammad Shah with respect 
to the debt due from him as the writer 
of the letter is taking the entire respon- 
sibility for payment. The plaintiffs were 
not bound to accept the suggestion of Sir 
Mehdi Shah and they might well have 
replied that they would prefer to institute 
a suit against Sayyad Mohammad Shah 
immediately and would not accept any 
assurance from Sir Mehdi Shah. The 
letter in question cannot,’ therefore, be 
regarded as anything more than a mere 
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` Sir Mehdi Shah continued to give assur- 
“ances to the plaintiffs till August, 19:7 


the | 
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on acceptance by the 
plaintiffs would ripen into a completed 
agreement. The lower Court has refused 
to treat it as a mere proposal -on the 
ground that the plaintifs, described” it as 
an agreement {igrar) in, para. 2 of their 
plaint, The nature of a document must 
however, be determined, by its contents, 
and the description of it given in the 
plaint cannot change its character or- legal 
effect. Under s. 2, Contract ` Act, when 
one person signifies to another his: willing- 
ness to do or.to abstain from doing any- 
thing with a view to obtaining the assent 
of that olher to such act or abstinence 
he is said to make a proposal’ and when 
the person to whom the proposalis made 
signifies-higs assent thereto, the - proposal 
is said to be accepted and becomes a 
promise. Inthe present. case Sir Mehdi 
Shah expressed his willingness to under- 


proposal which 


. take the responsibility for payment pro- 


vided the plaintiffs refrained from demand- 
ing the debt from his brother. This. pro- 
posal of Sir Mehdi Shah can be regarded 


‘as a promise only when it has been accepted 


by the promisee. The letter ddes not 
contain an unconditional undertaking to 
pay a certain sum. of morey to or to 
order of a certain person or to the bearer 
of the instrument. In these circumstances 
L would hold that the letter dated March 
9, 1926, is merely a proposal and as such 
is admissible in evidence. 

The suit against the heirs of Sir “Mehdi 
Shah has been disposed of upon. this 
preliminary point. For the reasons given 
above I would reverse the decree of the 
trial Court dismissing the suit against 
defendants Nos. 4 to 6, and would re- 
mand the case-under O. XLI, r. 23, 
Civil Procedure Code, with a direction to 
re-admit the .suit under its original 
number in the register of civil suits and 
proceed to determ:ne it in accordance 
with law so far asthe heirs of Sir Mehdi 
Shah are concerned. The costs of the 
appellants shall be payable by the respond- 
ents, one half by the sons of Sayyad 
Mohammad Shah, and one half by the 
heirs of Sir Mehdi Shah. . 

Shadi Lal, C.J.. I concur. 

N. Case remanded. 
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PATNA HIGH COURT 
Second Civil Appeal No. 1357 of 1931 
November 21, 1933 
MOHAMMAD Noor, J. 
MOHAMMAD WALIUR RAHMAN— 
“= PLAINTIFE'—A PPELLANT 
Pye - versus 

- Musammat SITA KUER AND OPHERS— 
oe DEFENDANTS — RESPONDENTS 

Bengil Tenancy of (VIII of 1885), ss 5 (1), &0— 
Tenure-holder—Purchaser of parcel.of land in estate, 
ifa tenure-holder—Bengal Land Regisiration Act 
(VII of 1876), ss. 69, 70—Provision for registration of 
names of proprietors— Extent of—Power of person 
registered as proprietor to. recover rent without further 
proof of title—Suit by landlord—Right of tenant to 
-deny relation of landlord and tenant—Suit for 
enhancement of rent—Restriction in s. 60, Bengal 
Tenincy Act, if applies. 

Atenure-holder is a person who holds under a 
pan and but for a contract to the contrary is 

iable to pay rent to him.. 

Where the defendants claim a status in respect of 
land covered by the holding on equal level with the 
interest of the plaintiff in respect of other lands of 
the estate, the position claimed by them is that ofa 
proprietor of the land of this holding and their 
interest is that of a proprietor within the meaning of 
the Land Registration Act and s. 1l, Revenue Sales 
- Act. [p. 969, col. 1.] 

Aman may be a proprietor of an interest in an 
estate if he is the proprietor of a fractional share of 
the entire estate or if heis the proprietor of a 
definite piece of land within that estate The provision 
for the registration of names of proprietors of an 


interest in an estate is not confined -to those who are 


proprietors of such an interest which can be specified 
lo a definite fraction, 

A person registered as proprietor under the Bengal 
Land Registration Act, 1476, is entitled to recover 
reat from the tenants without any further proof of 
bis title to it.and the tenants are not entitled to 
plead that the registered proprietor is not in fact 
the proprietor and thatthe rentis due to a third 
person [p'970, col 1] 

Section 69, Bengal ‘l'enancy Act, has been enacted 
to avoid as far as itis practicable the conversion of 
a simple rent suit into a complicated title suit 

Ordinarily in a suit instituted by a landlord 
against a tenant the tenant.is entitled to deny the 
relationship of landlord and tenant between him and 
. the plaintiff and cin question the title of the plaintif. 
This right of the tenant has been, in respect of suits 
for rent by aregistered proprietor, taken away by 
s. 60, Bengal Tenancy Act. ‘The restriction is confined 
. to suits for rent when it is due to the proprietor. 

S.C. A. from the appellate decree of the 
Second Court Sub-Judge, Patna, dated 
June 13, 1931. 

Messrs. Mohammad Hasan Jan and Syed 
Ali Khan, for the Appellant.. 

Messrs. C. P. Sinha Rai, T. N. Sahay and 
_ Kapildeo Narayan Lal, for the Respond- 


ents. 


Judgment.—This second appeal arises 
out of a suit for arrears of rent along 
with a claim for enhancement of rent under 
s. 30 (b), Bengal Tenancy Act. Both the claims 
` were decreed by the trial Court but dismis- 
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sed by the Court of appeal below.. The 
plaintiff is the sole recorded proprietor of 
an estate bearing Tauzi No. 12518 of village 
Asafpore Sultanpore which was formed 
after a ecollectorate partition in the year 
1321 Fasli. The holding in suit measures 
9 decimals 53 acres. It originally belonged 
to one Budhan Mahton. It was sold in 
execution of a rent decree and purchased 
by Bhagwat Sahai, defendant No. 3. There- 
after the proprietary interest of the plaintiff 
in this holding alone was sold in execu- 
tion of a decree in favour of Bhan Prasad, 
husband of defendant No.1 and Musammat 
Ramdulari Kuer, sister of the said Bhan 
Prasad, and purchased by the decree- 
holders. The plaintiff's case was that the 
real purchaser of the holding was not 
defendant No. 3 but defendants Nos. | and 
9 This case was disbelieved by both the 
Courts below who have held that defend- 
ant No. 3 was the real purchaser and 
raiyat of the holding. Nothing further need 
. þe said on this part of the case. 

The main contention of the defendants 
“was that by the sale of the proprietary 
right of the land covered by the holding 
the plaintiff ceased to be the landlord of 
that portion of the village and rent was 
not due tohim, but to the defendants Nos. 1 
and 2 and was paid to them. They con- 
tended that in spite of the fact that the 
plaintiff alone was recorded for the entire 
16 annas of this estate he was not entitled 
to get a decree in respect of the rent of 
the holding in question. ‘This was overrul- 
ed by the learned trial Court on the ground 
that s. 60, Bengal Tenancy Act, precludes 
defendant No, 3 from raising this plea. 
The learned Subordinate Judge however 
has reversed that decisionand has dismiss- 
ed the suit. The plaintiff has preferred 
this appeal. The main question involved 
in this appealis as I have said, whether 
the plaintiff on the strength of his being 
a registered proprietor for the entire estate 
can realize rent of this holding in spite of 
the fact that his proprietary interest in 
respect of the land of tnis holding was sold 
in execution of a decree, in other words, 
whether defendant No. 3, the tenant of the 
land, can be permitted to raise the plea 
that rent was due not to the plaintif but 
to defendants Nos. 1 and 2. The names 
of defendants Nos. 1 and 2are admittedly 
not registered in the Land Registration 
Department. 

The reasoning of the learned lower 
appellate Court for reversing the decision 
of the trial Courtig mot very clear tome 
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‘put I shall, try to follow it. The learned 
Subordinate Judge is of opinion that s. 60, 
Bengal Tenancy Act, should be read along 
with ss. 78 and 79, Land Registration 
Actjand then he holds that if the interest 
which defendants Nos. l'and 2 claim to 
have acquired is such that: they are not 
under the Land Registration Act required 

“to have their names registered, the dis- 
ability. menlioned in s. 78 of the Act does 
not apply to them and consequently the 
plaintiff cannot claim .the privilege of 
s. 79.of the Act; and s. 60, Bengal Tenancy 
- Act, does not preclude defendant No. 3 
‘from pleading that rent is due to defen- 
dants Nos. 1 and 2. One may agree with 
him go far... But he proceeds to hold that 
defendants Nos. 1 and 2 who have purchas- 
ed the proprietary right. in the holding in 
„question donot hold any share or interest 
‘in the estate and therefore they are not 
required by s. 48, Land Registration Act, 
to have their names registered. This pre- 
‘mises of his.that defendants Nos. 1 and 2 
are not required 
gistered in the Land Registration Depart- 
: ment is in my opinion wrong and therefore 
his conclusions are wrong. He refers to 
the definitions of “proprietor” and “estate” 
“in the Land Registration Act. and says 
that the land” purchased by the pre- 
decessors of defendants Nos. 1 and 2 no 
doubt forms a part of the revenue paying 
land entered on the revenue roll of the 
Collector bub no separate engagement has 
been entered into with them for payment 
of the land revenue for it noris it separately 
assessed with land revenue and 
"therefore defendants Nos. 1 and 2 cannot be re- 
garded as being in possession of the estate, or of 
any interest in the estate as owner thereof lt 
follows that they cannot be regarded. aa joint 
proprietors of the estate along with the plaintif- 
defendants. No.2 and 3 (1 and 2) cannot be regard- 


ed to be in possession of ‘any extent of interest’ in 
the estate.” 


The érror is obvious. According to the 
definition of “estate” in the Land Re- 
gistration Act, a separate engagement for 

. payment of revenue is only necessary to 
make the land an estate, but no separate 
engagement can be for an interest-in the 
estate. A proprietor of an interest in an 
estate is not the same as a proprietor 
in an estate, and an estate is not the 
same thing as an interest in the estate. 
Interest in an esate is something less 


than an estate. Then he proceeds further . 


and says: E 
“The expression ‘extent of interest?’ hag 
defined in sub-s, 3, 8.3 of the Act as meanin 
`~ share or interest ` iq - 


been 
| g the 
an estate or révenue free 


` 
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property. of’ which the person with. respect to whom 


the words are used ig in possession as proprietor or 
manager ™ 


Further on he says: tbe os to! eat 

“The .mere purchase of a parcel of land from the 
proprietor within an eslate cannot amount to tbe- 
transferees holding any ‘extent of: interest’ in the 
estate within the meaning of the expression. as 
defined in the’ Act The possession of the purchaser. 
of such parcel of Jand within the estate, until the - 
extent of hisinterest is defined, is similar to that of 
a tenure holder:”..- i a KA 

Heis under the impression that “interest 
In an estate” referred'to in the Land 


Registration Act, means: an interest which 


can be represented as a definite fraction 
of the entire estate. In other words, ac- 


cording to him-if a man‘ holds as a pro- 


prietor 50 acres of Jand in an estate 
acres he holds no interest in 
the estate, within the meaning of the 
Act as long as these 50 acres cannot be 
expressed in the form of some fraction .of 
the estate. This interpretation is not sup- 
ported by anything in the Land Regis- 
tration Act. Supposing, for instance, an 
estate is made up of several well defined 
villages and the proprietor thereof sells one 
of such villages tc another person. It is 
obvious that the purchaser has got an in- 
terest In the estate by this transfer, though 


-~ he does not hold a definite fractional share 


of the entire estate. Similarly one may 
conceive a case in which an estate consists 
of 100 acres of land and the proprietor 
thereof transfers 99 acres. The transferee 
holds an interest in the estate and his in- 
terest amounts to 99 acres out of 100 acres 
of the estate, though this - interest cannot 
be specified as being a particular fraction 
of the estate. A man may be a proprietor 
of an interest in an estate if he is the 
proprietor of a fractional share of-entire 
estate or if he is the proprietor of a definite 
piece of land within that estate. The pro- 
vision for the registration of names of 
proprietors of an inlerest in an estate is not 
confined to those who are proprietors of 
such an interest which can .be specified ina 
definite fraction. l 
This will be clear if we refer to ss. 10 
and 11, Revenue Sale Act (11 of 1859) read 
along with ss. 69 and 70, Land Registration 
Act.. Section 10 and 11, Revenue. Sale Law 
Act 11 of 1859 authorise the opening of a 
separate account cf revenue for an interest 


‘in the estate. Section. 10, Revenue Sale 


Act, gives this right to the recorded sharer _ 
of ‘a joint estate where his share (interest) 


isa fraction of an entire esta'e. ` Section 11 


gives the same right to the rec.rded share 


of an egtate whose share consists of a gepa- 
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rate portion of the land of the estate (as in 
the case here) and's. 70, Land Registra- 
tion Act, makes good the deficiency of the 
Rerenue Sale Act by providing for’ the 
opening of a separate account for those 
proprieto:s whose interest in the estate 
is neither a share in the entire estate (prc- 
vided for in s.10, Revenue Sale Act) nor 
a separate portion: of the land of 
of the estate (s. 11 of the Act), but a share 
in this separate portion of land. Section 
69, Land Registration Act, clearly says that 
the right given by ss. 10 and 11, Revenue 
Sale Act can only be exercised by those 
proprietors whose names are registered 
under the Land Registration Act and there- 
by contemplates the registration of the 
names of those whose interest is confined 
to a separate portion of the land of the 
estate. I am tunable to understand how 
the learned Subordinate Judge held that 
a purchaser of a parcel of land in an 
estate is a tenure-hulder. Under s. 5 (1), 
Bengal Tenancy Act, ‘‘tenure-holder” 
means 


‘primarily a person who hes acquired from a prop- 
rietor or from another tenure-holder a right to 
hold land for the purpose of collecting rents or 
bringing it under cultivation by establishing tenants 
on it, ete.” i 


It is obvious that the right which defend- 
ants No. 1 and 2 claim to have acquired 
under the purchase in execution of the 
decree is not of such a nature as to bring 
them within the definition of ‘‘tenure- 
holder.” A tenure-holder is a person who 
holds under a proprietor and but for a con- 
tract to the contrary is liable to pay rent 
to him... Here the status of defendants 
No. 1 and 2 according to their allegation in 
respect of the land covered by the hold- 
ing ison equal level, with the interest of 
the plaintiff in respect of other lands of the 
estate. The position is that in this estate 
certain land is alleged to be the exclusive 
property of defendants No. l-and 2 and 
the ‘rest of the land isthe property of the 
plaintiff. Their interests are co-ordinate. 
Defendants No. 1 and 2 are not in any 
way subordinate to or under the plaintiff. 
Ido not think this position can be dis- 
puted andin fact has not been disputed 
by the learned Advocates appearing on 
behalf of the respondents. In my opinion, 
the pcsition claimed by defendants Nos. 1 
and 2is that of a proprietor uf the land 
of this holding and their interest is that 
of a proprietor within the meaning of the 
Land Registration Act and s. 11, Revenue 
Sale Act. 4 AN. 

- Mr. Rai, T. N, Sahay and Mr. O; P. 
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Sinha, appearing on behalf of the respond- 
ents have however tried to support the 
decree of the learned Subordinate Judge 
on grounds of their own and have urged 
two points in this connection. One is that 
though under the Land Registration Act 
defendants Nos. 1 and 2 were bound to have 
their names recorded it was impossible for 
them to do so in view of the faci that the re- 
gisters maintained by the collectorate, a 
form which has been given at p. ¢9, ete., of 
the Land Registration Manual, do not 
authorise the registration of names in res- 
pect ofspecific parcels of land which is less 
than a village. The registers only provide 
for the registration of names in respect of 
estate and village and.their fractional 
shares. As defendants Nos. 1 and 2 do 
not hold a particular fraction of the estate 
they cannot get their names registered in 
any of the existing registers provided by 
the Board of Revenue for the purposes of 
I am unable 
to uphold this contention. First of all, there 
is nothing to show that defendants Nos. 1 
and 2 made any attempts to have their 
names registered in respect of the land 
which they purchased and that they were 
unsuccessful on account of the absence of 
an appropriate register where their names 
could be recorded. The state ofthe law 
being what I have stated, the authorities 
must have made some provision of carry- 
ing it out. Secondly, even if there is no 
register in which specific lands less than a 
village or estatecan be recorded, defend- 
ants Nos. 1 and 2 could have got their 
names recorded by asking the Collector 
to specify their interest ina fraction of the 
estate. 

After all they claimto hold a fraction 
of the estate though what the fraction is 
has not been ascertained. It is also open 
to them to get this fact established either 
hefore the Collectoror in a proper suit. 
The assets of the entire estate, for instance 
is sav Rs. 100 and the assets of the land 
claimed to have been purchased by defend- 
ants Nos. 1 and2 is say Rs. 25,it means 
that they hold one fourth of the estate, and 
this one-fourth share does not extend over 
the entire estate but is restricted toa parti- 
cular parcel of land. The law is clear 
that under s.35 they are enjoined to have 
their names recorded and the disability im- 
posed by s. 78, Registration Act, debar- 
ring them from instituting a rent suit for 
the land applies tothem, and the plaintiff 
being recorded for the entire estate has. 
the privilege ofs, 79 of the Act. Nowl 
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proceed to consider how fars.60, Bengal 
Tenancy Act, estops the tenant defendant 
No. 3 from raising the plea that-rent is 
due not to the plaintiff but to defendants 
-Nos.1 and 2. The learned Subordinate 
Judge has reliedupon the case of Girish 
Chandra v. Satish Chandra (1), tothe effect 
that ifthe recorded proprietor’s title to 
land has been held bya properly constitut- 
ed Court to be void andof no effect, s. 60 
does not debar the tenant from raising the 
plea thatthe rent is not duetohim. First 
-of -all this is not the case here, and then 
the correctness of this decision has been 
doubted by the two learned Judges of this 
Court in thecase of Har Dayal Mahton v. 
Wazir Mahton (2) and an exactly contrary 
view was taken in tha caseof Nand Kuer 
v. Jodhan Mahton (3). © 

In the latter case, though their Lord- 
ships did not expressly dissent from it, they 
contended themselves by saying that it 
might be justified 
With all respect tothe learned Judges 
of the Calcutta High Court who de- 
cided the case of Girish Chandra v. Satish 
Chandra(1)I am bound to follow the 
clear decision of this Court in the case of 
Nand Kuarv. Jodhan Mahton (3) which, 
in my opinion, is in conformity with the 
imperative provisions of s. 60, Bengal 
Tenancy Act. Ths decision is to the effect 
that a person registered as proprietor 
underthe Bengal Land Registration Act, 
1876, is entitled to recover rent from the 
tenants without any further proof of his 
titleto it andthe tenants are not entitled 
to plead that the registered proprietor is not 
in fact the proprietor and that the rent is 
dueto a third person. Iam unable to dis- 
tinguish this case from the present one. 
Here the plaintiffis registered in respect of 
the entire estate within which the land in 
question is situated. 

He is entitled to recover rent without any 
further proof of his title and the tenant is 
not entitled to plead that the rent is due to 
a third person. The plaintiff might have 
lost his title to the land and it may ke with 
defendants Nos. 1 and 2, but defendant No. 3 
is bound to pay rent tothe plaintiff 
under the combined effect of ss. 78 and 
79, Land Registration Act, ands. 60, Ben- 
gal Tenancy Act. Section 60, Bengal 
Tenancy Act, has been enacted toavoid as 
far as it is practicable the conversion of 


(1) 12 0 W N 622, 

(2) 41 Ind. Oas. 97, eres. l 

(3) 61 Ind. Cas, 336; A I R 1921 Pat 383:6 P L J 
658; 2 P L T 33/; (1921) Pat. 201. ; 
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a simple rent suit into a complicated.title 
suit. It was, however, contended : that 
e.60 has no application tothis case. It only 
applies when the rentis due tothe prop- 
rietor, ete, and the plaintiff having lest — 
his right in the land in question isno 
longer a proprietor and,. therefore, the rent 
is not due to him and the tenant is entit]- 
edto -say that the plaintiff ıs not his land- 
lord and to call upon him to provethe re- 
lationship of landlord and tenant. The 
plaintiff not having proved this the suit 
has been rightly dismissed. To accept 
this contention -will be in my opinion re- 
pealing s. 60, Bengal Tenancy Act. I can 
conceive of no suit by a registered proprie- 
tor in which in spite ofthe prohibition of 
s. 60, the tenant will not be precluded from 
raising the plea that the rentis dueto a 
third person, becausein every case when 
a tenant pleads that rent is due toa third 
person he does plead that the plaintiff is not 
his landlord. In my opinion the learned 
Subordinate Judge’s decision so far asit 
relates to claim for rent is wrong and 
cannot be upheld. The next question is 
about the claim for enhancement of rent, 
which was decreed by the trial Court at.the 
rate of fourannas per rupee, but the 
learned Subordinate Judge having dismis- 
sed the suiton the gro 1nd that the plaint- 
iff had no title to the land has not con- 
sidered the question of enhancement at 


all. 


Now ordinarilyin a suit instituted by a 
landlord againsba tenant the tenant is 
entitled to deny the relationship of land- 
lord and tenant ketween him and’ the 
plaintiff and can question ths title of the 
plaintiff. This right of the tenant has been 
in respect of suits for rent by a register- 
ed proprietor, taken away by s. 60, Ben- 
gal Tenancy Act. The restriction is con- 
tined to suits for rent when it is-due tothe 
proprietor. I have very grave doubts whe- 
ther this restriction will apply to a suit 
for enhancement of rent; Ido not, how- 
ever, wish to examine the question in 
detail as the plaintiff wishes to. abandon 
his claim for enhancement of rent in the 
present suit. This abandonment is allowed, 
but without permission to institute a fresh 
suit onthe same cause of action. J, there- 
fore, allow the appeal, setaside the dec- 
ree of the learned lower Appellate Court 
and restore that of the trial Court so far 
as it relates tothe arrears of rent. This 
decision, however, will not affect the ques- 


` tion of title. between- the plaintiff -on the 
l one. hand and defendants Nos. -L-and 2 
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<. con the other which -is ‘left undecided. insolvent had however not heen able to 
Whether or not. defendants Nos. 1 and2 pay a single pie towards the satisfaction 
“ltacquired a valid title by their purchase’ of this debt Under cl. (a), s. 42, Provin- 


“under -which they. claimed will be settled cial Insolvency Act, it was incumbent on 
: im a <proper way by a proper. Court. 
The claim: for enhancement of rent stands 
abandoned. -Taking the circumstances of 
ihe case into consideration I direct that the 


parties ‘do bear their own costs through- 
out. a ae ` 
N. ` Appeal allowed. 


4, 
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~ . LAHORE HIGH COURT 
Miscellaneous First Appeal No. 159 
of 1933 
November 30, 1933 
; Barok, J. | 
FAZAL DIN —INSOLVENT—ÅPPELLANT 
VETSUS 
NATHU MAL AND OTHERS— CREDITORS — 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 41, 42— 
Applization for absolute discharge—Onus of proof on 
insolvent—Oourt finding insolvent is not entitled to 
absolute order—-Conditional order, propriety of. 

On anapplication by an insolvent for an absolute 
discharge, under s 4% (a) it is incumberton the 
insolvent to show that the fact that he was not able 
to “pay eight annasin the rupee on the amount of 
his unsscured liabilities had arisen from circum- 
stances for which he could not be justly held res- 
-ponsible,. It is not mecessary for the creditor to 
show inthe first instance that the insolvent was 
guilty of fraud or dishonesty. 

Unders 41 (2), Provincial Insolvency Act, 19°0, 
it isopento the Court to pass ,one of the three kinds 
oforders specified therein. If the Oourt considers 
that the insolveatis not entitled to an absolute order 
of ‘discharge, it must consider the question whether 
a conditional order’ under cl (b) or cl. (c) of the 
8 41 (2) cannot be suitably passed. ln most cases 
such an order is found to be suitable and cases where 
a’ Court refuses a discharge unconditionally and for 
ever are rare. 


M. F. A.from an order of the District 
J udge, Gujranwala, dated November 1, 
. 1932. i | 

Mr. Shujauddin, for the Appellant. 

Mr. Har Bhajan Das, for the Respond- 
ents. i 

Judgment. -This isan appeal from the 
order of the District Judge, Gujranwala, 
‘refusing to grant an absolute discharge to 
an insolvent named, Fazal Din. The 
‘learned District Judge has held that the 
insolvent had failed to prove the necessary 
conditions for absolute discharge under 
3.42, Insolvency Act, and was therefore 
not entitled to such discharge. The appli- 
cation for absolute. discharge was resisted 
. - þy`'a -creditor named, -Nathu Mal to whom 
a ‘sum of over Rs. 5,000.. was':due, The 


the insolvent to show that the fact that 
he was not able to pay eight annas in the 
rupee on the amount of his -unsecared 
liabilities had arisen from circumstances 
for which he could not be justly held Tes- 
ponsible. The insolvent however has failed 
to adduce any evidence to discharge this 
onus. He has merely tried to repudiate 
his liablity for the debts on the ground 
that the : bonds and promissory notes in 
favour of Nathu Mal were executed with- 
out any consideration. His allegation 
was that these documents were executed in 
lieu of interest which was due to a relation 
of Nathu Mal named Amar Nath. There 
seems to be however no reason why Amar 
Nath should have given up the inlerest due 
to him and allowed a bond to be executed in 
favour of Nathu Mal. Nathu Mal has gone 
into the .witness-box and has deposed that 
he lent the money due on the bonds in 
cash and that no portion of it was paid 
to Amar Nath towards the interest ac- 
count. 

The learned Counsel for the appellant 
urged that it was necessary for the cre- 
ditor to show in the first instance that the 
insolvent was guilty of fraud or dis- 
honesty, but the wording ofcl. (a), s. 42 
appears to me to be perfectly clear and 
1 must therefore agree with the learned 
District Judge that the insolvent has failed 
to prove the necessary conditions for an 
absolute discharge, the onus of which was 
rightly placed on him. The learned District 
Judge has further found that the insolvent 
had also recklessly incurred certain debts- 
which were due to one Dayal Singh. The 
dispute ‘between Dayal Singh’ and the 
insolvent was referred to arbitration and 
apparently resulted in a decision against 
him eventually. The learned -Counsel for 
the appellant drew my attention to an 
award which was given in favour of the 
appellant, but that award was eventually 
set aside and was remitted for re-con- 
sideration. There is nothing -on the record 
to show what the final award was, but it 
is not disputed that the final decision went 
against the appellant. In view of the fact 
that the insolvent had failed to establish 
the conditions necessary for giving. him 
absolute discharge, as required by s, 42, 
Provincial Insolvency Act, the learned Dis- 
trict Judge was, in my opinion, right in 


_refusing to grant an absolute’ discharge. 
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The learned,. Counsel for the appellant 
owever contended that even if the .ap- 
pellant was‘ not entitled to an absolute 
discharge the learned District Judge should 
have-further considered whether he could 
not be“ granted a conditional discharge. In 
support of this contention Mul Chand -v, 
Official Receiver (1), was cited as an au- 
thority.’ In my opinion, there is force in 
‘this contention. Unders. 41 (2), Provincial 
Insolvency Act, 1920, it was open to‘the 
Court to pass one of the three kinds -of 
orders specified therein. The learned Dis- 
trict Judge found that the petitioner was 
not entitled to an absolute order of dis- 
charge, but he has not considered the 
question whether‘an order under cl. (b) or 
cl. (e), sub-s. (2), s. 41, could not suitably 
be passed. There is a difféfénce of opinion 
as regards the question whether a second 
application -for discharge is competent as 
pointed out in Mulchand v. Official Receiver 
(1) and’ although the balance of authority 
‘geemsto be in favour of the view that a 
second application is competent, I see 
no advantage in postponing the consider- 
‘ation of the question referred to in cls. (b) 
„and (c), s. 41 (2) referred to above. In 
most cases such an order is found to be 
“suitable and cases where ‘a Court refuses 
‘a.discharge unconditionally and for ever 


a . I therefore accept the appeal and Of. 
oe ae a | ae ree. which had been sold on March 21, 1928, for 


‘remand the’case to the learned District 
Judge for a consideration of these ques- 
tions: The parties will bear the costs of this 

appeal. 

Ne G Case remanded. 
(1) 12t Ind. Oas., 410; A'I R190 All 471; 52 A 
385; 1930 A LJ 316 lnd. Rul. (1930) All 306. 





PATNA HIGH COURT _ l 
Miscellaneous Civil Appeal No. 81 of 1930 
November 17, 1983 ` 
CouRTNEY-TERRELL, C. J. AND KULWANT 
Sanay, J. 
KAPURI SAHU AND ANOTHER— 
ÅPPELLANTS 

VETSUS | 


MATHURA DAS MARWARI 4ND 
OTAERS— RESPONDENTS. 

Transfer of Property Act (IV of 1882 as amended 
by Act XX of 1929), s.73—Kights of mortgagee under 
— Principle of substitution of securities—Sale of por- 
tion of mortgaged properties—Right of mortgagee to 
proceed against the surplus sale proceeds— Bengal 
Land Revenue Sales Act (XI of 1859), 3 54. 

Section 73, Transfer of Property Act as amended 
in 1929, gives to the mortgagee rights against the 
sale proceeds. lf the sale was ofthe whole of the 
estate, then'the rights given under the section as in 
the case of the section which it replaced correspond 
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ed with the right of substitution. Where, however, | 
the right: of substitution did not exist and where the 
sale was ofa portion of the mortgaged property, 
ne‘erthele:s the right of the mortgagee to go against 
the sile proceeds was conferred by thé Act and there 
is nothing ia the section to restrict thé ‘rights of the 
morigagee as against the surplus sale proceeds.. [p.. 
973, cole, & 2] 


- M. 0. A. against a decision of the Sub- 
ordinate Judge, of .Bhagalpur, dated | 
September 30, 1929. | l 
. Messrs. K. Husnain and Kameshwar 
Dayal, foy the Appellant. ' 

Messrs.. S.C. Bose, N C. Ghosh, S. C, 
Mazumdar and K. P. Shukul, for the Re- 
spondents. 


Courtney-Terrell, C. J.—This is an 
appeal from a decision of the Subordinate 
Judge of Bhagalpur, ina suit by the plaint- 
if to recover a sum of Rs.8,817 on a mort- 
gage bond dated June 18, 1924, executed, 
by the defendant No. 1 as karta of the 
family and as guardian of defendants Nos. 
2to 9 inclusive. Defendants Nos. 6 to 14 
have been impleaded as subsequent pur- 
chasers of portions of the mortgaged 
property. Weare only concerned with the 
contentions of defendants Nos. 7 and 8 who 
have launched this appeal against the 
decision in favour of the plaintiff by the 
Subordinate Judge. Thedefendants Nos. 7 
and 8 were purchasers at an auction sale 
of a portion of the mortgage properties 


arrears of Government revenue and owing. 
to the efect of s. 5fo0f the Revenue Sale 
Act, the sale being of a portion of the 
estate was subject to incumbrance. The 
estate having beensold and the Govern- 
ment revenue having been paid there was 


“in deposit at the Collectorate -a sum re- 


presenting the surplussale proceeds. We 
have been informed and it is not contested 
by any. of the parties that since the suit 
by the plaintiff these proceeds have been 
withdrawn by certain other parties. and 
are no longer in existence. The: plaintiff 
mortgagee .sued and.asked not only that he 
should be entitled to take the surplus 
sale proceeds by reason of s.73 `of the 
Transfer of Property Act, but-also‘that-he - 
should be able to pursue his mortgage 
remedy against’ the mortgaged property of 
which defendants Nos. 7 and 8 had come 
into possession by reason of the auction 
sale. To that contention the Subordinate’ 
Judge acceded and- passed a mortgage 


decree. ‘It -has been contended in appeal 


that under s. 73 of the Transfer of Property | 
Act the mortgagee has an: option and he 
must. elect whether . he “will “go for. the = 
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surplus sale proceeds or whether he will 
rely upon his mortgage rights against 
the property which was sold subject to the 
mortgage. It was contended that the 
surplus sale proceeds must be treated as 
substituted for the mortgaged property at 
the option of the mortgagee. An examina- 
tion of's. 73 of the ‘Transfer of Property Act 
and a comparison of that section with the 
section now repealed which it replaced 
will show that that contention cannot be 
supporled. As the section stood before 
amendment it was as follows: — ' 

“Where mortgaged property is sold through failure 
to pay arrears of revenue cr not due in respect 
thereof the mortgagee hasa charge on the surplus 
Lany) of the proceeds, after payment thereout of 
the said arrears, for the amount remaining due on 


the mortgage, unless the sale has been occasioned by 
some defauit on his part.” 


The section there was clearly dealing 
with a sale for arrears of revenue of the 
entire mortgaged property and by reason 
of s. 37 of the Revenue Sale -Act 
where the whole of the estate is sold for 
arrears of revenue, incumbrarces are 
extinguished and the-sale of the property 
‘ig free from incumbrances and therefore 
in such a case there isin truth substitution 
of thesale proceeds for the mortgaged- 
property, because the wmortgagee’s lien 
over the morigaged property was exting- 
-uished.: As the law then. stood ‘there was 
no provision for: a similar right on the 
part.of the mortgagee in the case where a 
-portion only of the estate had been sold. 
That defect in the law was remedied by 
the newsection. Thenew section begins 
: with these words:— | 

“Where the mortgaged-property or any part thereof 
or any interest theretn is sold owing” to failure to pay 
“arrears of revenue or other charges of a public nature 
‘or rent duein respect of such property, and such 
. failure did not arise from any default of the mort- 
gagee, the mortgages shall be entitled to claim 
payment of the mortgage money, in whole or in part, 
~outof any surplus ‘of the sale proceeds remaining 
` after payment of the arrears and of all charges and 
deductions directed by law.” 


The new section therefore gives tothe 
- mortgagee rights against the sale proceeds, 
If the-sale was of the whole of the estate, 
then the rights given under the section as 
“in the case of the section which it replaced 
' corresponded with the right of substitu- 
tion. Where however the right of substitu- 


- tion did not exist and where the sale was of - 
“a portion of the mortgaged property never- ` 


theless the right-of. the. mortgagee to go 
against the-sale - proceeds -was conferred 
by the -Act. -Nothing is said in:the section 
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were conferred by the section to proceed 
against the mortgaged property, and by 
reason ofs.54 of the Revenue Sale Act. and 
by reason-of the fact that the mortgage 
rights still subsisted the mortgagee retained 
the right to proceed againstthe mortgaged 
property. -The long series of cases that 
were decided -on the old’ section were, it 
is true, based upon the doctrine of substitu- 
tion and such doctrine was properly 
applicable because ihe rights under the 
old section to proceed against the sale 
proceeds were limited by the form of the 
section to the case only in which the whole 
of the mortgaged property was sold. In 
my opinion therefore the learned Subordi- 
nale Judge was right inhis view of the law 
that notwithstanding the claim egainst the 
sale proceeds (which by. reason of the fact 
that all the sale «proceeds have- been 
withdrawn is no longer of. any value tothe 
mortgagee and is no- longer of importance) 
the mortgagee has the-right to follow the 
mortgaged-property in the hands of the 
purchaser. ; 

There was a further: point taken.by the 
defendants Nos. 7 and 8. . They relied 
upon the purchase- by them in execution of 
a money decree and an. álleged attachment 


‘by them of this portion of the mortgaged 


property prior- to the date of the execution 
of the mortgage, and’ they- argued that 
having regard. to that attachment the 
mortgagor had no power to.mortgage nor 
had the mortgagee any-right to: take any 
benefit by reason of the mortgage. ‘Upon 
the conclusion -of fact arrived at. by the 
Subordinate Judge with which conclusion 
we arein entire agreement, that argument 
cannot be supported for two- reasons. 
Firstly, it- appears that. even-if there had 
been service of the notice which is said tg 
have been notice of attachment, that which 
has been shown to have been served ag a 
notice was not a notice of attachment at 
all. It has-been proved that. the notice. 
which was actually served was a notice 
to the officer of the Court to seize and hold 
in his custody movable property, that is to 
say, the proper notice for movables was 
used instead of the. notice in the case of 
immovables and there was no notice to the 
mortgagor or tothe public of. the injunction 
against parting with the property or recej+_ 
ing the property from the owner. ‘Secondly 
there was a finding of fact into, which it ig 
unnecessary to go; we have examined the 
evidence’and it is clear that even if ‘the 


- -against the -contention of the. right: of the 


Ni : | _ proper notice had been ‘served the notice 
~ mórtgagee in addition to.such. rights: as 


in fact was not served.’ Notwithstanding 
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these defects Mr, Khurshaid Husnain on 
behalf of the appellants defendants Nos. 7 
and8 has urged that the mortgagee is the 
representative in interest of the mortgagor 
and that inasmuchas in the proceedings 
under s. 47 in objection to the sale which in 
fact took place after the attachment, the 
question of the validity of the attachment 
must betaken to have been closed by the 
decision in the execution case. To my 
mind that is nota sound argument. The 
validity or otherwise of the attachment was 
not the subject of dispute or decision in the 
execution proceedings. In those proceed- 
ings.it is not suggested that the validity of 
the sale in execution is open to attack. ‘The 
only question is whether the sale was or 
was not subject to the mortgage which was 
effected. _ If the attachment had been valid 
and effective then needless to say the 
subsequent mortgage would not have been 
valid and Mr. Husnain’s point would have 
been good. -If on the other hand the attach- 
ment was not valid then notwithstanding 
- that thesalemay well have been good, for 
-> sale is not rendered invalid by reason of 
failure of the attachment, it follows thatthe 
mortgage was not in the least affected by 
the alleged attachment. Sothat both on the 
two points of fact, that is to say that no 
notice of ihe attachment was served and on 
the point that- the service was not actually 
‘efiected and.on the point of law that the 
‘question in the execution proceeding did 
not involve any decision upun the validity 
ofthe attachment and that itis not pro- 
‘posed’ in this suit to attack the validity of 
the sale the appellants fail completely. I 
would therefore dismiss this appeal with 
Costs. . : 

Kulwant Sahay, d.—I agree. l 
N. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Case No. 45 of 1933 
November 9, 1933 
RUPOHAND, A. J. O. 
In re JETHANAND MOORIJMAL 
BHAGNARI~—Dzptoz 
Amendment- Amendment depriving opposite party 
of plea of limitation—Insolvency~ Creditor coming 
io Court immediately on knowledge of facts—-Pact 
-that fresh petition would have been maintainable— 
Amendment, if can be granted— Practice. 

Ordinavily an application for amendment should 
not be granted where it deprives the opposite 
party by raising the plea of limitation but in 
special circumstances the Oourt has full power 
to allow the amendment, - ‘ Na 


z 1 1, - 1 1! 
In re JETHANAND MOORIJMAL DHAGNARI 


the Court that 


‘erties 


The petitioning creditor was uct aware of the 
several acts alleged to have heen committed’ by the 
debtor with the ondj2ct 


aware of the acis relied upon by him in the in- 
solvency application, he came to the Court. Accord- 
fact that another transfer which is now relied 
upon by him was also made with the like intent 


and he came to Court withia three months of the ` 


date of the transfer; 

Held, that if instead of applyiogfr amendment, 
he had presented-a ‘fresh petition on that day 
incorporating this azt as au additional act of 
insolvency, and had craved leave to withdraw the 
original petition he would hsve been justified in 
doing so The fact that he has 
amendment of the original petition should ‘not put 
him in a worse position ard the amendment 
should be allowed, Charandas v. Amir’ Khan (t) 
and Zahoor Ali Khan v. Ralta Koer (2), referred 
to. [p. 975, col.-2 ] ae 


Messrs. Srikishendas H. Lulla, Pahlajsing: 


and B. Advani, for the Petitioning Credi- 
tors. in .. 2 

Mr. Khanchand Gopaldas, for the Debtor. 

Rupchand, A. J. G.—On August? 28, 
1933, the petitioning creditor applied to 
the debtor Jethanand 
Moorijmal should be’ adjudicated as an 


insolvent. In support of their right to 
apply that the debtor be adjudicated as ` 


insolvent, the petitioning creditor relied 
upon the following acts of insolvency 


‘which are alleged to have been committed 


by the debtor within three months of the 


date of the- presentation of the petition.: 
‘That on some date between’ July Jo and 
17, 1933, the debtor had made a transfer’ - 


or transfers of his under-mentioned prop- 
at- Karachi within. the jurisdiction 
of this Honourable Court with intent to 
defeat or delay his creditors; (1) Sind 
Punjab Hotel with all stock in” trade,. 
goodwill, etc.; (2) Shri Shakti Vijaya 
Hindu Hotel with all stock in .trade, 
goodwill, etc.; (3) Motor Car No. Ka 3211. 

On September 18, 1933, the debtor filed 
objections to this application being granted 
inter alia on the ground that the alleged 
acts of insolvency so far as they were 
based on the transfers being with intent 
to defeat or delay the creditors are dis- 


-puted. I take the plea to mean that the 
transfers are admitted but the intent with - 
- which they are said to have been made 


is disputed. On October 23, 1933, the 
petitioning creditor made an application 
for amendment of the insolvency petition 
by relying upon one other. transfer said 
to have been made by the debtor with 
a like intent and -that transfer is the 
sale of undivided half share in a plot of 


land with buildings thereon bearing Survey. 
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ing to him he was ‘subsequently apprised. ‘of the . 


asked: for an . 


of defeating his creditors. >. 
According lo him, immediately on his becoming |. 


4 
` 


1934 


sale‘has been by the debtor in favour of 
his wife's brother. 

_ Mr..Khanchand has objected to the grant 
of the application for amendment on the 
ground that if a petition was filed to-day 
by the petitioning creditor to declare the 
debtor as an insolvent of this act of in- 
solvency it will be out of time. He has 
further argued that the petitioning 
creditor cannot also rely upon the fact 
that the application for amendment was 
made by him before the expiry of three 
months, for the simple reason that he 
made. it on the very last” day when it 
could .not possibly be granted without 
notice to the other side and that therefore, 
there was no act of the Court which has 
caused delay in the granting of the 
application for amendinent so as io pre- 
judice the applicant. It is no doubt true 
that ordinarily an application for amend- 
ment should not be granted where ‘it 
deprives the opposite party by raising the 
plea of limitation. But as pointed out by 


Lord Buckmaster in Charandas v. Amir 


Khan (1), at p. 116* that even in such 
cases the Court has full power to allow 
the amendment: 

“and, though such a’ power should hot as a rule 
be exercised where its’ effect is to take away from 
a defendant a legal “right which has accrued to 
him by lapse of time yet there are cases, res -for 
example Zahoor Ali Khan v. Ralta Koer (2) at 
pa 4507, where such considerations are outweighed by 
the special circumstances of the case", ; 


In the - present ‘case, the petitioning 
creditor was not aware of the several acis 
alleged to have been committed by the 
debtor with the object of defeating his 
creditors. According to him, immediately 
‘on his becoming aware of the acts relied 
upon by himin the insolvency application 
he came tothe Court. According to him 
he was subsequently apprised of the fact 
‘that another transfer which is now relied 
upon by him was also made with the 
like intent and he came to Court within 
three months of the date of the transfer. 
If instéad: of applying for amendment, he 


had presented a fresh petition on. that- 


day incorporating this act as an additional 
act of insolvency and had‘craved leave to 


(1) 57 Ind Cas, 606: A I R1921 P C50; 471A 
2553; 48 O 110;39 M L J 195; 28 M L T 149; 2 
U PUR {PO 191; 18 A L J 1095; 22 Bom. L 
R 13:0;:13 L W 49; 25 O.W N 289; 3 P WR 
1921 (P 0). 


(2) IUM I A 463; 2 Suther 107; 2 Sar 320; 6 _ 


W R POO; 2 Sar. P. O. J. 320; 20 E R 177. 
*Page of 48 O,—[ Hd] ~ = ia 
' {Pegs ok lL MT A. [Hd] > 0 
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withdraw the original petition he would 
have been justified in doing so. Merely 
because he has asked for an amendment 
of the original pstition should not put 
him in a worse position. Besides as said 
by Coleridge, ©. J., in Hudson v. Ferny- 
hough (3), the statute of limitation is not 
a plea which should be encouraged, and 
for this technical error on the part of 
the petitioning creditor in not puttingin 
a fresh application for insolvency and in 
applying for amendment of the first peti- 
tion, I am afraid I cannot encourage the 
debtor by successfully. raising the: plea 
of limitation. Hither he has made the 
transfer with the requisite intent or he 
has not: If he has made the transfer with 
requisite intent I can see no reason why 
I should allow him to avoid his affairs 
being inquired .into by the insolvency. 
Court merely and solely on this technical 
ground. [ accordingly allow the amend- 
ment. The result of this application be- | 
ing granted would of course be that the - 
debtor would be within his rights to raise 
tha objection that the transfer of sale now 
relied upon was also not made with the 
alleged intent. l = 

After this order has been dictated, 
Mr. Khanchand states that he wants to 
raise certain other objections and asks 
for an adjournment. I am afraid, I 
cannot allow an adjournment as- the: case 
was specially fixed for hearing to-day and 
was to proceed even if the application 
for amendment was allowed. I have no 
objection to his raising any further objec- 
tions he likes to-day. The matter will 
proceed forthwith. If after recording all 
the evidence I find that Mr. Khanchand 
has to call some further evidence which 
is not available and for which he is not 
to blame I might grant a short adjourn- 
ment for calling such evidence. 


N, Amendment allowed. 
(3) (1889) 61 L T 722. 


a a A an 


LAHORE HIGH COURT . l 
Civil Revision Petition No. 572 of 1932 
November 28, 1933 
JAI LAL, J.’ 
Ch. GHULAM SARWAR— 
PETITIONER 
. versus 
GURU PIARA AND OTHERS - OPPOSITE | 
a PARTIES | 
Previneial Insolvency Act (V of 1920), ss. 5, 23, 31 
— Warrant for arrest. pending application for adju- 
- dication—Arrest not effected—Applioation for order 


+ 


` Parties. 


_qnherent power 


WG. 


of protection—Jurisdteiion of Insolvency Court to 
grant protection order. 

In tbe face of ss. 23 and 3! of the Provincial 
Insolvency Act, the Insolvency Court has no inherent 
jurisdiction,.under 8 5 of the Act, to passa protec- 
tion order orto directthat the warrant of arrest 
issued against the alleged insolvent by any Court in 
execution of a money decree should not be executed. 

Where pending an application for adjudication a 
warrant for arrest of the alleged insolvent was issued 
in execution of 2 money decree but actual arrest was 
pot effected and he applied to the Insolvency Court 
for an order of protection : | 
_ Heid, that the Court had no power to pess an ad 
interim protecsioù order. Tara Chand v. Jawahar 
Lal (4), relied on. Jairaj Kharewalla v Lal Bhat- 
Kalyan Bhai(l), Nallagatlt Goundan `v, Ramana 
Goundan (z) and Piichi Reddi v. Hharatasastri (4), 
referred to. ' l on 

©. R. P. from an order of the District 


Judge, Lyallpwr, dated July 8, 1932. 
`~ Mr. Abdul Karim, for the Petitioner. 
Mr. Hem, Raj Mahajan, for the Opposite 


Judgment.--An application was made. 


for the adjudication of the pelitioner as 
an insolvent and the official receiver was 
directed to take charge of his estate pend- 
ing . disposal of the application. In the 
meantime one of the creditors of the 
petitioner who had a money decree against 
him applied for his arrest in execution of 
that money decree and it appears that a 
“warrant of arrest was issued but the peti- 
tioner was not actually arrested when he 
“made -an application for a protection 
order, The Insolvency Judge declined to 
grant the’ protection order and the District 


‘Judge dismissed the appeal of the peti- 
‘tioner on the ground that the petitioner 


‘had not actually been arrested and im- 
-prisoned and therefore no protection order 
‘eould be granted. Apparently the Dis- 
trict Judge was referred to s. 23, Pro- 
‘vincial Insolvency Act, which provides that 
“at the time of making an order admitting 


-tho petition or at any subsequent time 


before adjudication; the Court, may, ii 
the debtor is under arrest or imprison- 
ment.in execution of ihe decree of ‘any 
Court for the payment of money, order 
his release on such terms as to security 
as may be ‘reasonable and necessary. 
‘The protection. order, however, can be 
made only under s. 31, Provincial In- 
solvency Act, and it can he passed only 
after anu order of adjudication has been 
made. The petitioner’s case therefore does 
not fall either under s. 23 or s. 31, Pro- 


- 7 wincial Insolvency Act. 


It is, however, contended by his Coun- 
‘sel that under s. 5. of-the Actthe Court has 
to ‘pass such an 
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order. He relies npon Jairaj Kharewalla 
v. Lal Bhai Kalyan Phat (1) and Nal- 
lugatht Goundan v. kamana Goundan (2)6 
In the first which is a case decided by 
the Calcutta High Court the question was 
whether the Appellate Court, when ques- 
tion of adjudication is before it on appeal, 
has jurisdiction to pass the protection 
order and it was held that the Court had 
inherent jurisdiction to pass such an order. 
In the absence of any express provision 
in the Insolvency Act regulating the power 
of the Appellate Court it may be possible 
to invoke the provision of s. 151, but so 
far as`the o:izinal Insolvency Court is 
concerned, E am unable to agree in the 
face of ss. 23 and 31, Provincial Insolvency 
Act, that the Insolvency Court has in- 
herent jurisdiction, under s. 9 of the 
Act, to pass g -protection order or to direct 
that the warrant of arrest issued against 
the alleged insolvent by any Court in 
execution of a money decree should not 
be executed. 

The Madras case is ‘an authority in 
support of the petitioners contention, but 
the remark in ihat case was an obiter 
dictum, and there is no discussion of the 
question. On the other hand Jairaj Khare- 
walia v. Lal Bhai Kalyan Bhai (1), also 
a case from Calcutta and Pitcht keddi v. 
Bharatasastrı (3), are both cases in which 
it has been laid down that the Insolvency 
Court has no jurisdiction to, pass a pro- 
tection order before the adjudiéation 
order has been made’ and that mether 
s. 31 nor s. 23 would protect’ thé alleged 
insolvent from arrest under the: ¢ircum= 
stances. Both these are Divisioti Bench 
judgments. In the Calcutta case “one of 
the learned Judges observed that s. 5 
had no application to cases like the pre- 
sent and the Court has no power to grant 
an ad «interim protection order, 
The other learned Judgé‘reserved his opi- 


nion on tke question involved,:but agre- 
ed in dismissing the application on other 


grounds. : eo 

Addison, J., in Tara Chand ¥. Jawahar 
Lal (4), remarked that an, order under 
s. 23 could not be passed till the alleged 
insolvent had been arrested and a pro- 
tection order under s. 31 could not be 


(1) $6 Ind. Cas, 13!; A IR 1936 Gal. 101); 300 W 
83i i 7 - 
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(:) 8) Ind. Cas, 677; A IR 1925 Mad. 170,47 ML 
Jo43d; 20 L W879, (1820) MW N 271. 7 
(3) 20 Ind. Cas 958; AIR3924 Mad. 833; 47 ML 
J 330; (1924)-M.W N 835; 20 L W 870. | ‘ 
(4) 131 Ind, Cas. 208; AI R 1931, Lah, 121; 32 P L 
$11; Ind Rul. (1931) Lah, 448, m3 
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In re skixpisoNd KHANNA. - 


` passed till the adjudication order had: 


3 


been made. With this view I entirely 
agree. In my opinion, there is no inhe- 
rent jurisdiction to pass a protection. order 
or an order’protécting the alleged insolvent 
from arrest and imprisonment in execution 


=- 


Svariation Whatever «from the termsof indent. 


of amoney decree, otherwise than the pro-- 
- Visións of gs. 23 and 31 of.the Provincial. 


- miss this petition with 


‘Insolvency Act, and’ s.‘5 of that Act has 


IDO application to the circumstances that 


have arisen-in this case. I therefore dis- 
costs, : 

N: Petition dismissed: 
ig r AN ~ 
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Judicial Miscellaneous N 
- November 29, 59385. 
: - RUPCHAND, A. J.C. ~ ` 
~ In re SRIKRISHNA KHANNA AND 
BROS, —RESPONDENT No. LAND >” 
DHANIRAM AGGARWAL— RESPONDENT 
po No. 2° l Ge 
print— Addition 


COURT. . 


: = = ¥ ‘ c a 
Contract— Mercantile contract in 


`. of words in ink—Construction of contract—aArbitra- 


<" [p, 979,051 Pees 
l 


+ 


. words:in- ink according to their 


‘against party 
file award or 
to entertain—- 


tion—Reference— Strict construction 
responsible for it+Appltcation to 
enforce tt asa ‘decree—Jurisdictian 
Arbitration Act (IX of 1899), 8.2. <77 

Where in a mercintile contract which is in print, 
a clause is added iw ink, itisthe duty ofthe Court 
to reconcile the words in inkand in print and to see 
if the intention of the parties can be gathered “by 
reading both together. Effect must ‘be given to the 
grammatical and 
Bowes. v. Shand (l) and Grey v. 


ordinary sense. e 
[p: 979, col. 1] ' i 


Pearson (2), referred to. 


* 
s 
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notice in writing from you of the: arrival of the 
said goods at Karachi or Bombay Harbour, to pay 
to~you at Amritsar-or to your order, the value of 
such goods at the respective prices, notwithstanding 
sany objection we may “have on account of any 

A rf 
“In the event of our failing toZpay for as aforesaid 
and take delivery of the goods at Karachi or 
- Bombay you shall be at liberty to get the goods 
cleared. through the Customs and stored in your 
bank's godown at- Karachi or Bombay or despatched, 
unless’ otherwise’ requested by us in writing to 
Amritsar, on our account and risk and you shall 


2. 


. not be responeible for any loss or damage to the 


goods while in transit Your forwarding agents to 
ensure immediate. despatch of the goods may sign 
any. risk note forms required by the railway in 
our account and risk. 4. All or any of .the said 


“goods that have not been taken delivery of by 


in 


La 


» A. reference to arbitration .deprives a party of his’ 


right to resort to the ordinary tribunals, and it must 
be Strictly construed, more so, against the party who 
‘is responsible for the reference being drawn up in 
a. particular manner [ibid | ie S 

“Before an award can. be_ ordered to be filed or 
enforced as a decree, thé Court must be satisfied that 


- if-the subject-matter submitted to arbitration were 
: .-the subjedtiof a sit, the suit would, whether with 


= ent. No. a A 


leave or otherwise;,be instituted in that 


“Mr. Kundang 


i ayaram, for Respon- 
dants No.1. 


us will remain’ in our godown or‘that of the bank, 
either at Karachi, Bombay or Amritsar asprovided 
in, para, 2 at our account and risk and¥you shall 


an 


goods while in storage by whatsoever causé sach 


A not; be responsible for any loss or damage. in the 


as theft, white ants and rain, etc. 14. All disputes - 


“regarding -this contract unléss * amicably . settled, 
to. be . referred to the arbitration of -two 
European merchants, either, at Karachi, Bombay 
of in Amritsar, as the case may “be, one to, be 
‘nominated by each party, whose decision-in writing 
shall, in casé*of agreement, be final and binding 
-.on- both the. parties and in the event of difference 


„of opinion, the two arbitrators will appoint. an’ 


umpire; 
on both the parties 
< JË within five days of being requested by; letter 
addressed to their usual place cf business -either 
party fail to appoint an arbitrator, the decision of 
“the arbitrator appointed by the other party, shall 
“in like manner be binding: on both parties ‘lt is 
understood you have the right to settle any’ claim 
by taking back the goods on refunding nis the 
‘amount disbursed against the same.” | ys 
At the. foot of the ‘printed terms *is 
given the description of the number.of 
packages: agreed to be bought, the due 
‘date of .delivery, its price and other 
particulars which are filled inin ink. The 


whose decision shal) be final and 


binding 


‘Only particulars in ink in the indent in 


Oourt._ 


Mr. ‘Kodiimal Lekhraj, for Respond-* 


” 
al, 


Judgment—Both: sets ~of -respond-. 


 ents*:;reside and carry ‘on business 
at. Amritsar. Respondents No. 1 send for 
goods"from foreign countries receiving 


-orders from upcountry#nd local dealers. 


r a Tae ta ae EE T: 
¿-They secie orders “oh”a printed form 


- 
~ 


. . -r . = oe 
which is Ex.'7 in thecase. The important. 
terms of the indent which have a bearing 
on the points’ IM issue are “elsa 1, 2, 4 and 


‘14. These clauses read:as follows: ` 


“1. We undertake; immediately- on” receipt of 
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s 


t 


question which have a bearing on ihe 
‘points: in- dispute -are those relating to 
‘the price -of the goods agreed’ to ‘be 
purchased and. thé following words have 
been filledininink: “Eleven annas: per 
yard free Karachi godéwn less-1/2per cent.” 

- The case of respondents No. 1 is that 
after. the arrival of the goods;- respond- 
-ents - No. 2 raised.a dispute, that - they 
were -late .shipped.- In ‘terms of. el. 514, 
respondents No. 1 called upon respondents 
No. 2 to. refer the disputs of late shipiient 
to the arbitraticn of two Kurupean merchants 
at, Karachi,. Correspondence ensued anid 
ultimately that dispute was referred -to 


thé -arbitration of Mr. Baylis at Amrifsar.. 


He passed an. award which is Ex. 6-22 
in the case. in which -inter alia he hag 
held:: 
That the goods have 


=" 
5 
ey A ʻa - 


been correctly shipped: in 


+ 


- 


iv 


978 
accordance with the term of the akovesaid contrect 


and came must, therefore, be paid for and faken 
delivery of by Messrs. Dhaniram Aggarwal, if 


accordance with the, terms cf his above . ncted — 


contract, That Messrs. Sri Krishna & Bros, shall 
yay ne thLeny aibitiation fee of Rs 32 ind shall 
recover sume in fullfrom Messrs. Dhaniram Aggar-. 
wal together with-Rs. 9 beimg cost of stamps on 
the award and reference,” i 


- That award has been filed in the Court 


of the District Judge, Amritsar ‘and 
respondents No. 2 have applied to that. 
Court that that award be taken off the 
file, not being a legal and’ binding award.. 
They have also instituted a suit in the 
Court of the Subordinate Judge, A mritgar, 
to have the award set aside. Those pro- 
, ceedings are still pending. Respondents 
No. “1, not being willing to delay, the. 
` payment oftheir claim pending the decision 
of the Amritsar Court called upon respond- 
ents No. 2 to pay for and take delivery 
of the goods. Respondents No. 2 having 
failed’ to do so, respondents No. 1 pro- 
ceeded to'sell the goods on account and 
isk of respondents No. 2 and made a 
‘demand on them for the loss thereby 
sustained. including the amount paid to 
Mr. Baylis as his arbitration fees and 
other ccsts of the reference. Thev called 
upon respondents No. 2 to refer ihe dis- 
pute to two arbitrators of Karachi in the 


-` event of their objecting to pay the sum 


demanded, .end nominated Mr. McNulty 
as'their arbitrator, As respondents No. 2 
declined to pay the amount and also 
declined to go to arbitration, respondents 
No. 1 asked Mr. McNulty to act as the 
“pole arbitrator and to pass an award. It 
is the award of Mr. McNulty which has 
_ been filed in this Court and is being 
- objected to. 


Several objections have been raised to 
this award, but it is sufficient to deal 
with only two of them. The first objec- 
tion is that respondents No. 1 had no. 
power lo appoint- a merchant of Karachi 
as the sole arbitrator to decide the dis- 
putes iù questidn, and the other is, that 
even if they were so justified, this Court 
has no ‘jurisdicticn to entertain the award. 
Lhe-first objection is . based upon the 
feims of cl. 14 of the indent referred to 
above. It has been argued that the 
expression “as ihe case may be” was 
- purposely introduced to provide for differ- 
ent. disputes which might arise between 
the paities, and contemplates the appoint- 
ment ‘of arbitrators at three different 
places according to the nature cf. the 
‘disputes which might arise ketween the 
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parties. -The goods might: ‘be lying at 
Karachi, or at Bombay orat Amritsar, 
and the disputes might be such as require 


‘the inspection of. goods, .or..might -require 
evidence available at one of such places: 


for instance, where gocds: havé keen re-sold 
at one of these places:‘and the disputes 
relate to the bona fides’ of-ihħe- re-sale or 
the price realized at.such resales: ->  , 

"On the other hand, it has been ccn- 
fended ‘that the clause written in ink 
which provides that the price was‘eleven 
annas per yard free Karachi .godcwn, 
contemplates that the contract- was made 
for delivery at Karachi, and that what- 
ever disputes arose belween the parties 
iw consequence of ibe contract having 
been entered into were referrable to iwo 
arbitrators’ .of. Karachi and of _ Karachi 
alone. Tt is argued that the clause in 
ink modifies cl. 14 which is in print to 
the extent that the disputes could only 
be xeferred to the arbitrators at Karachi 
andthat in any case, this clause gives an 
option to respondents to require that the 
reference should be made to arbitrators 
residing in one of the places mentioned 
in theclause. I am afraid I cannot accept 
either of ‘the contentions of respondents 
No. 1. In interpreting the contract I have 
to take it as a whole, and J cannot treat 
the words used in print as meaningless or 
modified in the manner suggested unless 
it is absolutely necessary to’ -do-so. As 
far as possible, itis my duty to reconcile 
the words in ink and in print, and to seë 
if the intention of parties can. be 
gathered by reading both together. This is 
a mercantile contract and in the words of 
Lord Cairns in Bowes v. Shand (1) ‘at 
page 4635 : l l - 
“merchants are not in the habit -of _ placing upon 


their contracts stipulations 10 which they do not 
attach some value or importance." E 


The words in cl. 14 that the :disputës“ 
shall be referred tothe arbitration of two 
merchanis either at Bcmbay, Karachi ‘or 
Amritsar, as the case may be, weve‘used 
for a definite purpose, and that purpcse evi- 
dently is,- that the arbitratorsat one of these 
places were to Le appointed according to 
the nature of disputes pending between.the 
parties so as to facilitate a quick Ssettle- 
ment. The-words in ink are’ easily recon- 
cilable with this object. They provide that 
ihe’ price shall be calculated | at a 
paiticular rate- and that all. the expenses 
which are incurred by respondents No: 1 
(}) CE8) 2HL O45F; 46 -LI'QB561; 25 W R 
TAU; ii LT 857, - © te, = 
“Page of (.807) z H.L. OH. eng 
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tu’ transfer the goods from: a, godown at 


the port where they are landed to upceountry~ 
_ shall be“added.to. the price fixed in- the : 
“contract. 


A 
reference to arbitration deprives a parly of 


. his right to resort to the ordinary tribunals,” 
- andit must be strictly construed, more so, 
against the party who is responsible for | 


the reference being drawn up ina particular 


z4 männer. . If respondents No. 1 wanted to 


reserve to themselves the option to compel 


> respondents No, 2 to submit the disputes to 


r 


, 


“Have expressly said so. It is argued, and 
“not. without considerable force, that although 


the arbitration of persons residing aba parti- 
cular place and at their sweet will,they should 


the respondents No. 2 might be held to have 


. agreed to refer disputes to. arbitration of 


European merchants. at Karachi or in 


7. Bombay in a`case where either the goods 


: were ‘stored „at Karachi and their inspec- 
tion by the arbitrators or the goods were 


. those places was required and the arbitrators ` 


“(Page of 1857) 6 HL: 0 
A ne i _ 


an 


-~ sold’there and local evidence was required 
' to prove the bona fides of the sale, they 

were‘ not prepared to agree to arbitrators 
residing at Karachi, or at Bombay, being - 


appolnted when no evidence at either of 


residing at’ Amritsar could easily decide 
the + disputes., between the parties. Both 


the parties ibeing residents of -Amritsar- 


it is difficult ‘to -see. why in such a case 


-they should have. agreed ‘to a reference’. 
a? NA, “Sy am wat Ty 2 s5 


(2) (1857) 6 HU Ol; 26 É J. Oh.473; 5: W R 
454, | a a iae get oe St 
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- fo" persons not residing at Amritsar which 
-would*mean great inconvenience and un- 
necessary expense to both of them. . 
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had 
The 


the 


“had been settled by an award. Whether 


this award was valid or not is- another 
matter; but thé disputes which were refer- 


red to-Mr. McNulty were not disputes which 


required any special experience of an 
arbitrator residing at Karachi. It appears 
that on the ‘former occasion when the 


‘dispute related to late shipment, thé res- 


pondents No. 1 themselves wére not sure 
of their ground that they could insist‘on 
arbitrators residing at Karachi, being 
appointed, and they yieldedtoan arbitrator 
at Amritsar acting in the matter: è No 
grounds whatsover have been assigned to 
show why they should not have done the same 
thing now.For these reasons, hold that under 
this cl. 14, the respondents No. 1 had no-power 
to insist upon a reference to arbitrators-re- 
siding at Karachi and a refusal of respond- 
ents No.2io not nominating an arbitrator 
residing at Karachi was inno way wrongful, - 
and such refusal gave no power to respond- 
ents No. 1 to appoint their arbitrator’ as 
the sole arbitrator. With regard to the second 
ground, again,it would appear that before. 
I can order the award to be filed or enforced 
as a decree, I must be satisfied that if 
the subject-matter submitted to arbitration 
were the subject ofa suit, the suit would, ' 
whether with leave or otherwise, -be in- ` 
stituted-in this Court; Sees. 2, Arbitration 
Act. 

Now, what is the subject-matter which 
was submitted to arbitration? The dis- 
pute with -regard to late shipment had 
already been settled satisfactorily so -far 
as respondents No. 1 were concerned. They 
didnot accept the contention of respond- 
ents No. 2 thatthe award of Mr. Baylis was 
null and void, and they were opposing its 
being set aside. They could not therefore 
refer the disputes which were settled by that 
award again tothe arbitration of Mr. 
McNulty. As a matter of fact, respondents 
No. 2 called upon respondents No. 1 to state 
what points they were referring to- the 


arbitration of Mr. McNulty,-but they-dis- 


creetly declined to give „any information. 
The amount, which respondénts No. 1 
claimed from respondents No. 2-and which 
has been awarded to them includes the 
arbitration fees and other expenses. pertain- 
ing to - the first award. : Looking to the 


- Gorfespondence asa whole, it would appear 


~ Court, 


ṣo whom it is sought to 
--representative of a deceased person had come into 
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pondents No. 1 was the first awdrd and 
not the contract. If they had filed a 
regular suit, they would have had to base 
their cause of action as arising out of thé 
first award. So far as that-cause of action 
ig concerned, it would appear that no part 
of it arose within the jurisdiction of this 
Court. There was no dispute that there 


. was a contract between the parties or that 


according to it ihe goods were deliverable 
nominally though not actually at Karachi. 
The cause of action with regard to arbitra- 
tion fees and expenses of the first award 
“had in no sense arisen at Karachi. This 


“case therefore could not possibly be brought 


within the purview of the dictum in Reed 
v. Brown (3) as no part of their cause of 
acticn which respondents No. 1 could have 
been required to substantiate in order to 
‘get a verdict in their favour arose within 
the jurisdiction of the Karachi Court. 

J therefore order that the award be taken 


off the file, and that respondents No. 1 do. 
_. bear the costs of respondents No. 2. If the 


award. proceedings have been transferred 
for enforcement as decree to the Amritsar 
Cot intimation should be sent to that 
“Court that the award has been taken off 


_,the file and cannot therefore be enforc- 


ed; < 
Ne - Order accordingly.- 
(3) (1859) 22 QB D 128;58 L J. QB 120; tO LT 
299; 37 W RIOOL i 
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_, LAHORE HIGH COURT 

"e First Civil Appeal No. 45 of 1932 
EN December 14, 1933 

TEK CHAND AND AGga HAIDAR, JJ. 


` MIAN MOHAMMAD SHARIF AND.0THERS— 


So. DEFENDANTS — Å PPELLANTS 
versus 


MEHRAJ DIN AND ANGTHER—PLAINTIFFS 


—RESPONDENTS 
Civil Procedure Code (Act V of 1908), 3. 52— 
Decree against legal representatives to extent of 
assets of deceased — Proof that representatives received 
assets—Burden of proof—Shifting of burden to 
show extent of assets and how they were applied. 
Once itis admitted or proved that the person, 


possession of-assets belonging to- the estate of the 


deceased, itisfor him tosatisfy the Qourt as to the - 


extent:‘of the assets received by him and to account 


. for them. In such cases the onus “is, in the’ first 


instance, on the plaintiff decree-holder to prove that 


some assets had comè. into the hands of thealleged 


legal representative ‘and when this is done, the onus 
is shifted on to-the latter to show the extent of the 


-assets received by him and also to satisfy the Court 
: a Saket ee a a 
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MUHAMMAD SHARIF V. MEHBAJ DIN 
“that the foundation, of the claim. of res- 


Judgè, 


‘The partnership was for 


.was appointed to examine 
make liable as the legal-- 


. to the other. 


? 
t L i à 
= iiü 
as to how they had been àpplied. Ranchod Dass v. 


Krishna Das (1) and Raja of Kalabasti v. Prayag- 
dossjee Varu (2), relied on. 


F. A. from the decree of the Senior Sub- 
Amritsar, dated November 14, 
1931. as 
Messrs. Muhammad Monier and Khurshid 
Zaman, forthe Appellants. : 
Mr. Malik Mohammad Hussain, for the 
Respondents. - 
Order. - On November 24, 1928, a part-- 
nership for doing business in hides and 
skins was entered into between Mehraj 
Din, plaintiff and Muhammad, Abdullah. 
a term of five 
years. On June 10, 1930, Mehraj Din 
instituted a suit against Muhammad Abdul- 
lah for dissolution of partnership and ren- 
dition of accounts, alleging that the de- 
fendant had been guilty of various 
malpractices, dishonest acts and violation 
of the terms of the partnership deed, and 
by reason of this misconduct the plaint- 


- iff was entitled to have the partnership 


dissolved before the expiry of theterm of 
five years. 

Along with tke plaint, the plaintiff filed 
an application for appointment of an in- 
terim Receiver. The application was 
granted the same day and an interim 
Receiver appointed to-take charge of the 
partnership assets, and it was also directed 
that in future every sale of the goods 
in the shop shall be made subject to his 
sanction. ; 


The suit proceeded for some months but, 
before it could be decided, Muhammad 
Abdullah died on October 29, 1930. On 
November 4, 1930, Muhammad Sharif, the 
father of Muhammad Abdullah deceased, 
Musammat Rashida- Begum his widow, 
Musammat Zainab Bibi his mother and 
Aman Ullah his minor son, were substitut- 
ed onthe record as the heirs and legal 
representatives of the deceased. On Decem- 
ber 6, 1930, a preliminary decree was 
passed, declaring that the partnership had 
dissolved on October 29, 1930, when Muham- 
mad Abdullah died, and fixing the shares 
of the partners. A local Commissioner 
the accounts 
and determine the amount due by one party 
The local Commissioner 
submitted a report, on June 29, 1931, to 
the effect thatthe sum of Rs. 28, 682-8-44 
was due by Muhammad Abdullah to the 
plaintiff. The learned Senior Subordinate 
Judge “accepted this figure as correct and 
on November 14, 1931, passed a-decree for 
Rs. 28,682-8-44, in favour of the plaintiff 
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against the defendants, recoverable. from 
the estate of Muhammad Abdullah dece- 
ased, holding at the same time that out 
of the decretal amount a sum of Rs. 1,406- 
12-9, was payable personally by Muham- 
mad Sharif, Musammat 
and Musammat ` Zainab: Bibi, 
ants. 
‘From this decree the three defendants 
above-mentioned have appealed to this 
Court, challenging that part of the decree 
which makes them personally liable for 
payment of Rs. 1,456-12-9- and itis Con- 
.{4énded on their behalf that this sum is 


also on the same footing as the remain-, 


ing amount found due by Muhammad 
Abdullah to the plaintiff and that the entire 
amount should have been made recovera- 


‘ble from the estate of the deceased only. - 


The facts relating to the amount in ques- 
tion are that the local Commissioner found, 
from an examination of the books of the 
partnership, that a Certain sum of money 
had been taken away by Muhammad 
Abdullah from the partnership funds and 
when after Muhammad Abdullah’s death 
the interim Receiver went to take possession 
of the assets of 
were in his personal possession he was paid 
only Rs. 3,790, which was short by Rs. 1,428- 
11-9 of the amount shown in the books as due 
by him. He made a report to this effect, to 
the Senior Subordinate Judge, on Novem- 
ber:13, 1930,in which he stated that the 
deceased had been living in the same 
house in commensality with his parepts, 
his brothers and his widow, that the 
business of the firm- was 
the same premises and that the sum 
actually paid to him was short by the 
above figure of the amount which is shown 
in the books as due from the deceased. 
On this the learned Judge ordered notice 
to issue to Muhammad Sharif, and Muham- 
mad Yasin and Muhammad Rafiq, brothers 
of the deceased. Of these Muhammad 
Yasin and. Muhammad Rafiq appeared 
and filed written statements, which are 
printed at pp. 23 to 24, denying that they 


had received any part of the partnership © 


assets and stating that the sum of Rs. 3,790, 
was the only amount found. in the almirah 
of the deceased which was duly handed. 
over by Muhammad Yasin to the Receiver. 


No inquiry into the allegations contained* 
the denial . 


in the Receiver’s report, or 
thereof by the relations of the deceased, 
- was made, The learned Senior Subordinate 
Judge appears to have accepted*the state- 


ment contained in the Receiver’s report as. 


- 
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true, without going into the matter in any 
detail. In our opinion this part- of the. 
case hás been very ‘unsatisfactorily dealt 
with and in order to come to a correct | 
conclusion, it is necessary. to’ have further — 
inquiry made. | ea — 

The proposition of law is firmly es- 
tablished ` that? once it is ` admitted: or 
proved that- the - person, whom it is sought 
to make liable as the legal representative 
of a deceased person had come into _ pos- 
session of assets belonging to the estate of 
the-deceased, it is for him to satisfy the 
Gourt as to the extent of the assets re- 
eeived by ‘him and to account for them: 
see Ranchod Das v. Krishna Das (1). It 


"~ 


. should: be observed that in such cases the» 


onus is, in the first instance, on the plaint- 
iff decree-holder to prove that some assets 
had comé into the hands of the alleged 
legal representatives and when this is done, 
the onus isshifted on the latter to show-the . > 
extent of ‘the assets received by him and 
also to. satisfy. the Court as to how they 
Raja of Kalahasti y. 

Prayagdossjie Varu (2). ; NG 
It may be mentioned that Counsel for, 
the respondent “has admitted that the 
appellants have, been wrongly made lia- 
ble for Rs. 28-1-0 ‘which. was recovered 


short by thé Receiver from one Khan Bəz 


(see p. 37 of the paper book). The amount ` 
in dispute is, therefore, Rs. 1,428-11-9 only. 
We accordingly remand the. case under 


JO, KLI, r. 25, Civil Procedure Code,.to ths 


Senior Subordinate Judge, Amritsart, 
for making further inquiry into this matter 
in reference to the foregoing remarks. The: 
learned Subordinate Judge shall examine the 
parties and the Receiver, record*. such, 
evidence ‘as they choose to produce-bearing 
on the .point--and submit his report” to 
this Court in three months, Both Counsel 
have been directed to cause their clients 
io appear before the Senior Subordinate 
Judge, Amritsar, on January 8, 1934, when 
a date, for the hearing of the case will be 
fixed. The Deputy Registrar ‘will take 
the records- to the Court 


below forthwith. 
N.’ Case remanded. 


(1) 12 Ind. Gas, 253; 10 MLT 272; 21IMLJ ' 
93. i P ' 7 wa 
109) 33 Ind. Das 224; 30 MLJ. oo 
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SIND JUDICIAL COMMISSIONER'S ` 
- COURT 


Criminal Appeal No. 190 of 1933 
November 20, 1933. a 
` Mears, A. J.C.. e 
AHMAD USMAN AND OTHERS—ÀPPELLANTS 
aj AN A VETSUS ns 
.. EMPEROR— OprosiiB Patty 
Cattle Trespass Act -(I of 187), s. li—Scope of— 
Legality of seizure of straying cattle—Liability of 
persons responsible, if depends on actual damages 
caused— Punishment — Deterrent punishment, neces- 
situ of—Circumstances to be considered. 
The legislature, with a view to protect the persons 
« and property of the public in general has made it 
anoffence to let cattle stray about withont there 
4 being anyone to look after them. The legality of the 
seizure of such cattle and the conviction of the persons 
` responsible therefor is not therefore made dependent 
on actual damage being caused. Dassi Goala v. 
Sardar Mahton (2), distinguished. Emperor v, 
Madhow (1), referred to. 
Where the accused with several others have com- 
bined in order to flout lawful authority, such challeng- 
.es to the upholders of Jaw and order must necessarily 
^ be visited with deterrent punishment. But the 
fact that this was the first endeavour of the 
-: Municipality to purge the city of nuisance due to 
~ Cattle, and that the accused beyond lending the 
~ weight. of their presence did nothing to cause hurt 
.to the raiding party, must be considered in passing 
sentence on the accused. 


* (Cr, A. from an order of the Special First 
Olass Magistrate, Karachi. 
Mr. R. V. Thadhani, for the Appellants. 
Mr. Hatim B. Tyebji, for the Crown. 


Judgement.— The appellants, Ahmad son 
of Usman,- Usman son of Savdhan and 
Abdul.son of Chotco were tried along with 
two others before the Special First Class 
Magistrate, Karachi, and convicted and 
sentenced as follows: 

(1) Under s. 147, Penal Code, to suffer 
rigorous imprionment for a month and a 
half and to pay a fine of Rs. 20, in defanlt 
of -fine to rigorous imprisonment for one 
month; (2) Under s. 225, Penal Code, to 
suffer. rigorous imprisonment for a month 
and a half. The above sentences were 
ordered to run consecutively. 

The facts which led to the prosecution 
and conviction of the appellants are briefly 

“these :—The Municipal authorities wanted 
to impound cattle straying and tethered in 
the streets of Karachi, presumably creating 
a sort of public nuisance. The help of the 
local Police was requisitioned, as it was 
apprehended that there might be ‘some 
trouble in carrying out the project. One 
Police Head Constable, six Police Con- 
stables, two or three Municipal Sub-Inspec- 
tors and 18 sweepers started the rounding 

“cp at about 2or3 a.m. on May ‘12 last, 
oummencing with Lawrence Road. After 
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coilecting some cattle from that road the 
arrived near the Marwari Masjid at abou 
6 A.-M, The cattle already captured were 
kept on the main road, called the Nabibux 
Road, -in charge of certain persons; while 
the remaining men entered a by-lane in- 
order to secure such cattle as may be. 
found straying in that lane. As soon as 
this small party entered’ the lane, some 
Marwari men and women gathered toge- 
ther and started assaulting the raiding 
party. Stones were hurled at the police: 
anc not only the cattle secured, but the- 


men seized were sought to be released by: 


show of force. Devideen, the Police Constable 
went to the Police Station and lodged an 
information, as a result of which, after the 
usual .Police investigation, five persons 
including the three appellants were challan- 
ed. Four out of the five accused persons 
were convicted on the evidence led at the 
trial; but Abdullah the principal culprit: 
has chosen not to appeal. The point for 
determination so far asthe threeappellants _ 
are concerned is, whether their conviction 
is justifiable on the record. 

. The three Constables, Devideen, Alafdin, 
and Jagannath have clearly implicated the 
appellants as involved in the offences with 
which they were charged. Kalender, the 
Municipal Sub-Inspector corroborates the 
police witnesses. Raghbir Pershad, who 
was attracted by the Police whistle and” 
came to the spot whilst the affray was going 
on, has implicated appellant Usman. The 
witnesses impressed the learned trial Ma- 
gistrate as reliable. Their credit was not 
shaken in cross-examination. I see no 
reason why J should not believe the evidence 
given by so many witnesses who have 
apparently nothing to gain by falsely -im- 
plicating any innocent persons. On the 
evidence, therefore, there is no. doubt 


‘that the appellants along with others would 


be guilty of the offence of rioting punish- 
able under s. 147, Penal Code and of the 
offence of offering resistance or obstruction 
to the lawful apprehension of some of the 
persons arrested or sought to be arrested by 
the police, punishable under s. 225, Penal 
Code. 

A point that does not appear ito have 
been urged at the trial is, however, urged 
now, in appeal by Mr. Rewachand, the 
learned Advocate who represents the appel- 
lantsin this Court. It is contended that 
the Municipal authorities, or for a matter 
of that, the police authorities, had noniight 
in law toimpound cabile that were merely 
straying in the streets or tethered during. 


1934 ) 
the early hours of the morning’ when pre- 


sumably there was no actual obstruction to ' 


trafic. Mr. Rewachand maintains: that~so 
far as the provisions of the -Bombay District 
Municipal Act, III of 1901 go, the only sec- 
tion under which the Municipality could 
take some sort of action is s. 137. Accord- 
ing to that section if cattle are tethered in 
a public street ora public place so as to 
obstruct or endanger public traffic therein 
or to cause a nuisance, the offender may be 
fined. Similarly, whoever causes or suffers 
any animalsto stray aboutin a public street 
‘ora public place “without a keeper shall also 
be liable to be fined. There is no provision 
for impounding any such offending cattle: 
It is true that theze is no provision under 
the Municipal Act which was then appli- 
cable to the Karachi City Municipality 
by which the Municipal authorities could- 
lawfully seize cattle for the purpose of im- 
pounding them; there is, however, s. 11, 
Cattle Trespass Act, I of 1871.which reads 
as follows: 

“ Persons in charge of public roads, pleasure 
grounds,'plantations, canals, drainage, works, embank- 
ments and the like, and officers of police may seize or 
cause to be seized, any cattle doing damage to such 
roads, grounds, plantation, canals, drainuge works, 
embankments and the like, or the sides or slopes of 
such roads, canals, drainage works er embankments, 


or found straying thereon, and shall take them with- 
out unnecessary delay to the nearest pound.” 


The learned Public Prosacutor main- 
tains that this is the section under which 
both the Municipal and Police Officers could 
justifiably seize cattle found straying in 
public streets and impound them. Mr. Rewa- 
chand takes exception to this claim and 
maintains that if the straying cattle did 
not in fact cause any damage as stated 
in the first part of Lhe section, there was 
no justification for seizing the cattle, much 
less for taking them to the cattle pound. 
According to him in all convictions under 
s. 11, Cattle Trespass Act, the prosecution 
must prove andthe Court must find as a 
matter of fact, that some sort of damage 
had been caused by the cattle sought to be 
seized and impounded. In support of this 
contention a case decided in Oudh has 
been referred to, namely, Emperor v. 
Madhow (1). The head-note* ‘would seem to 
support the principle propounded by the 
learned Advocate for the appellants; but 
itis somewhat misleading. In the body of 
the judgment, however, there is one sent- 
ence which completely falsifies the infer- 

(1) 126 Ind. Oas. 496; A I R 1920 Oudh 270;70 


W N 250; Ind. Rul, (1930 Oudh 269; 31 Or. L J 1015; 
(1930) Cr, Cas. 570. 


~*SeeiA I R 1930 Oudh 250—[Ed ] 
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ence [am asked to draw from the- head- 

note of the ruling. That sentence reads 

thus: l 
‘Cattle which have been driven across a railway 


line by their owner cannot be said to have strayed; 


and damage must be proved.” 7 

Ths learned Judge has clearly indicated 
that in the case of straying-’cattle no 
damages need be proved. Such cattle 
may be seized and impounded even 
before they cause any damage. For a correct 
interpretation of s.11, it should be divid- 
ed into two parts: (i) when cattle do da- 
mage to certain parts of public roads, 
pleasure grounds, plantations, canals,. ` 
drainage works, embankments and the like, 
they are liable to be seized even taoough: 
they may be attended by a caretaker: but 
(ii) when cattle are found straying on any 
public roads, pleasure grounds, plantations, 
canals, drainage works, embankments and 
the like, they may be seized and impounded. 
The reason for the latter provision is ob- - 
vious. The dangeris that cattle unattend- 
ed by anybody may, at any time, -cause 
damage; and hence without waiting to see . 
that damage is actually caused, the autho- 
rities might seize them and impound them, 
The case of Dassi Goala v. Sardar Mahton 
(2) cited by Mr. Rewachand, was one deal- 
ing with a conviction under s. 10, Cattle 
Trespass Act, and not under s. Jl. I have 
no doubt that the legislature, with a view 
to protect the person and property of the 
public in general, has made it an offence 
to let cattle stray about without there being 
anyone to look after them. The legality 
of the seizure of such cattle and the con- 
viction of the persons responsible is not 
therefore made dependent on actual da- 
mage being caused. My view of the law 
being as stated above, I have come to the 
conclusion that the conviction of the ap- 
pellants is perfectly justifiable and war- 
ranted by law. It must therefore be up- 
held; and that too under both the sections, 
viz., 88. 147 and 225, Penal Code. 

The question of sentence is always an 
intriguing one. In this case the appellants 
along with several others.are proved to 
have combined in order to flout lawful | 
authority. Such challenges to the up- 
holders of law and order must. necessarily 
be visited with deterrent punishment. At 
the same time in the- present case several 
circumstances have to be borne in mind. 
This was probably the first endeavour of 
its kind on the part of the Municipality 
to purge the city of the nuisance due to 


(t) 57 Ind, Cas 461; AI R 1920 Pat. 882; 21 Or, L? 
J 610,10 PLT 176. 7 
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< cattle straying and tethered in public streets. 
Quite a large number of people had col- 

lected. The man who took a very active 
` and prominent part has been convicted and 
sentenced under ss. 147 and 332, but he 
has not =appealed from that Conviction and 
senténce. It is not shownthat beyond lend- 
ing the weight of their presence; the ap- 
pellant did anything to cause hurt to the 
raiding party. It is not proved that any 
of the appellants threw any stones. 
most the ‘common idea was to save one of 
their compatriots from the clutches of the 
“Police in a scuffle in which they thought 
-rightly or wrongly, more wrongly than right- 
ly, that the Police or the Municipal autho- 
rites had no powers to lay hands on their 
cattle. The appellants are not previous 
convicts and I think without minimising 
the gravity of the offence, the sentence of 
' imprisonment inflicted on the appellants 
may be reduced to that already undergone. 
With the two periods of imprisonments 
of a month and a half each, ordered to 
run consecutively, each of the appellants had 
to, remain in jail for three months. They 
have already suffered incarceration for the 
best part of a month; and a few weeks 
more or less may not perhaps teach them 
that lesson which any order touching their 


purse may. In lieu of the reduction of the: 


sentence, I direct that each of the appel- 
lants do pay Rs. 15 under s. 147 and Rs. 15 
under s. 229. Thus the total amount of fine 
which each appellant will have to pay will 
be Rs. 50. If the appellants do not pay 
the additional fine of Rs. 30 imposed by this 
Court, théy will have to undergo the re- 
mainder of the sentence of imprisonment, 
The appellants are apparently not well to 
do. The imprisonment they have already 


undergone together with ‘the fine now im-. 


posed will be a lessen to them to behave 
better in the future. 


N. - Order accordingly. 
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had only 65 pukka houses. They cited 29 instances 
of alienations which had taken place in the village. 
Some ofthese-were attested by the proprietors but the 
proprietary” body.was-of a heterogenous character 
consisting of different castes. There was evidence to 
éstablish thatthe alienations were brought to the 


notice of some of the proprietors and yet they had - 


not cared to challenge them : 


Held, that the Court was justified in finding that - 


the non-proprietors had a right 
houses with sites, 


S.C. A. from the decree of the Senior 
Sub-Judge Hoshiarpur, dated’ April 1, 1931. 


Mr. R. C. Soni, for the Appellants. > 
Mr. M. C. Mahajan, for the Respondents. 


Judgment.—The sole point. arising for 
decision inthis second appeal is whether 
the non-proprietors in the village Qila 
Berun in the Hoshiarpur district have a 
right to sell the sites of their houses ac- 
cording to custom. The Courts below have 
held that they have such a right and have 
dismissed the plaintiffs’ suit who sought to 
set aside an alienation by one of the non- 
proprietors. The plaintiffs have come up 
to this Oourt on second appeal on a certi- 
ficate granted by the lower Appellate 
Court. i 

The plaintiffs produced only three wit- 
nesses and their evidence was of little 
value. 
besides producing some oral 


taken place 
1832. These instances include 17 sales, 11° 
mortgages and one gift. 
Counsel for the appellants urged that some. 
of these alienations were by proprietors; 


to alienate, their . 


The defendants, on the othér hand,. . 
evidence: .* 
cited 29instances of alienations which had 
in the village from -ahout . 


The jearned ` 


£ i 


o:hers had been consented to by the prop- 


rietors and some were mortgages without 
possession which might not have come to 
the notice of the proprietors. It was also 
pointed out that some of the alienations 
had taken place within 12 years before the 
suit and were therefore still liable to be 


challenged. -It is true that two -of the aliè- . 


nations appear 10 have been made by the 
proprietors, viz., Nos.7 and 11 in the lst 
given in the judgment of the trial Court. 
No. 10 was a sale by one Milkhi who is des- 
cribed asa Rajput but the evidence shows 
(see D. W.23) that he was a non-proprietor. 
Nos. 21 and 22 appear to be con- 
nected. The original vendor was Nathu, a 
Jhiwar, but the evidence shows again (see 
D. W. 21) that Nathu was a non-proprie- 
tor. Some of the alienations were attested 
by the proprietors, but there is nothing in 
the documents to show that the attestation 


` *. gell houses with, sites. 


prietors in village ila Berun, District Hoshiarpur, to was intended to signify the consent of those 


proprietors..The proprietary body in this 
village is of a heterogeneous character’ con- 


“. Ina small: village of Qila Berun, District Hoshiar- 
pur witha population of only 326, the nou-proprietors’ 
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sisting ‘of Jats, Pathans, Khatiis, Jhiwars, cognizable case-does not debar the Police from ~ 


Brahmans, Faqirs, Arains, etc., and there 
is nothing on the record to~show.-that “the 
attesting witnessés" had been authorised by 
this body to consent to the. alienations. On 
the other hand, the documents clearly 
establish that the alienations were brought 
tothe notice of some of the proprietors and 
yet they ‘had not cared to challenge them. 
Some of the alienations were no doubt made 
within . 12 -years of the institution of the 
suit, but it is significant that there is not 
-a single instance of any alienation having 
been evér challenged by the proprietors be- 
fore the institution of the present suit. The 
number of instances cited by the defend- 
ants’ is not very large, but the village itself 
is small.. The population is only 336 and 
“ -there are 65 houses of non-proprietors as 
against 54 houses of proprietors. It is also 
in evidence that the houses of the non-pro- 
prietors are all pukka ones. It cannot be 
believed that if the non-proprietors had no 
power to alienate their houses, they would 
have built pukka houses on the village 
sites, i 
Taking into consideration all the evidenc 
to which reference was made, ib seems to 
me thatthe conclusion arrived at by the 
Courts below was amply justified. I there- 
fore dismiss ths appeal with costs. The 
cross-objections were not pressed and are 
also dismissed with costs. 
N. Appeal dismissed. 
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4 -SIND JUDICIAL COMMIS- 
JI. SIONER’S COURT 
Criminal Revision Application No. 198 


arresting the accused and placing them before the: 


Magistrate on a charge sheet in respect of the same 
offence if there are sufficient grounds for so doing. 


+ Emperor v. Ghulam Nabi (1), referred to. 


Mr. Parmanand Kundanmal, for the Ap- 
plicants. 

Mr. C. M. Lobo, for the. Crown. 

Judgment.—This is an application of 
two Hindu zamindars who hold lands in 
a Moslem village of the District of Lar- 
kana; their names are Atmaram and Gover- 
dhandas. The allegations which they make 
are these: Nanikmal is a Hindu servant 
who is employed by Goverdhandas, appli- 
cantNo 2. On August 20, last he made a 
complaint against a young Moslem named 
Suf, whom he charged with breaking into 
the garden of hisemployer and there com-- 
mitting theft. This charge was taken upon 
the file of the Sub Livisional Magistrate. 
Before that officer, Suf presented 2 written. 


complaint; he alleged that in order to ex:* 


tort 2 confession from him he had been put 


to torture. ` It seems that in ‘support of . 


this allegation he had numerous’ marks to 
show. Upon this application the learned 
Sub-Divisional Magistrate made an order 
in theseterms: oan 

‘It is a complaint under s, 330, Indian Penal Code, 
against the Sub Inspector of Police, Ratodero, Head- 
Coostable Dur Muhammad, Diwan Atmaram and 
his brother Diwan Goverdhandas of Tayeb. The 
two Police Officers and two respectable zamindars 
are involved inthe matter. 1 should like a preli- 
minary inquiry to be held in the matter by the Dis- 
trict Superintendent of Police of Larkana under s. 702, 
Criminal Procedure Code. The papers are therefore 
forwarded with compliments to the District Super- 
intendent of Police for favour of early inquiry and re- 
port.” 


As directed by the Sub-Divisional Ma- 


of 1933 gistrate and in accordance with Police Man- 

t November 7. 1933 ; ual, Vol. 3, paras. 1 to 3 (1) (tit), the District 

FERRERS. J: C.. AND MEHTA Superintendent of Police undertook this in- 

5 AT. i vestigation himself. After recording a num- 
ATMARAM AND ANOTHER—APPLICANTS ber of statements he came to the conclu- 
versus sion that a prima. facie case stands against 


` EMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898+, ss. 439, 
902 - Revision— Questions which Magistrate should 
decide— Whether can be decided by High Court— 
Magistrate directing inquiry of cognizable offence by 
Police—Charge sheet for same offence, if can be put 
up by Police. 

What the High Court may properly be asked to 
do in revision is to put right any incorrect or irregular 
or improper sentence or order which a Subordinate 


the applicants and others under ss. 330, 
323, 352, 193 and 342, Indian Penal Code. 
A note was however made that since the 


charge under s. 193 requires Government . 


sanction, the case under that section should 
be separated from the other caseto avoid 
delay. Upon the charges under’ ss. 3.0, 
323, 392"and- 342 the applicants and others 
were arrested on Septemher 10, 1933 and 


Court may have delivered or to check any such : 
irregularity ass, 537 does not condone. What they released on the same -dateon bail. It ap- 
should not be asked to do isto decide in first pears that on September 14, 1933, the ac- 


instance those questions which the Magistrate ought 
to decide for himself, 


cused presented themselves in, accordance. e- , 


5 
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with the conditions“of their bail bonds bê. 


A Magistrate's order under s, 202, Oriminal - Pro- : : : Fon 
6 fore the Magistrate, but neither the complain, - 


cedure Oode, directing the Police to inquire into a - 
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ant nor the witnesses nor the Publie Pro- 
secutor were present; the case was there- 
fore put off to September 25, 1933 and the 
accused were bound down and ordered to 
attend. Thisis as far as the Magistrate was 
allowed togo, The applicants immediately 
came to this Court and prayed fora stay 
of the preceedings. They also asked the 
Court to exercise its powers of revision 
under se. 435, 439 and o61-A. Tt was alleged 
that the entire proceedings constitute a 
a grave abuse of tte process of the Court, 
reveal an utter disregard for law, are 
opposed to sense of justice and fair play, and 
are fit to be set aside. 


We do not think that these proceedings 
have so far reached a stage at which the 
revisional powers of the Court can proper- 
ly be brought into play. In this Province 
a faulty practice is prevalent which we 
steadfastly decline to encourage. Crimi- 
nal mattersof which a Magistrate is duly 
seized are at avery early stage taken out 
of the Magistrate’s hands. Before the Ma- 
cistrate can bring his proceedings to any 
conclusion either right or wrong, the regu- 
lar procedure is broken off and the case is 
carried first to the Sessions Court and then 
tous. Long delays are thus interposed by 
which the ordinary courseof the Magis- 
trale’s work is interrupted and opportuni- 
ties are afforded for bringing to bear upon 
ihe witnesses those sinister infiuences 
of which we hear so much. 


This procedure is erroneous and not to be 
encouraged. What we may properly be 
asked to do isto pub right any incorrect 
or irregular or improper sentence or order 
which a Sutordinate Ccurt may have 
delivered or to check any such irregularitv 
as s. 587 does not condone. What weshould 
not be asked- to do is to decide in first 
instance those questions which the Magis- 
trate ought to decide for himself. Wedo 
not sit here to do the work of Magistrates 
of the first and lower classes. We sit in 
revision; and we have here nothing to 
revise. No opportunity has been given to 
the Magistrate to make any order either 
right or wrong. None of those points deve- 
loped before us with so much eloquence 
and so much erudition has been so much 
a; mooted before the Magistrate. We think 
that this application is premature, and it 
would have been possible to dispose of it 
upon that ground alone. Since however we 
have allowed the learned Advocate to take 
up so much of our time, we propose to deal 
briefly with those points which he has 
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argued before us at considerable length‘ 
Of the ten points taken in this application 
those which raise material points for 
decision are four only. The firsh js in 
ihese words: a 

“That the D S. P. Iarkina, should have reported 
the result of his inquiry to the S D. M. He acted 
most illegally in challaning the applicants and 
others" 


This point has already been the sub- 
ject of a decision of this Court which 
will be found reported in Emperor v, 
Ghulam Nabi (1). A Magistrate's order. 
under s. 202, Criminal Procedure Code, 
directing the police to inquire into a cog- 
nizable case does not debar the police 
from arresting the accused and placing 
them beforethe Magistrate on a charge 
sheet in respect of the same offence if there 
are sufficient grounds for so doing. The 
next point taken is this: 

“That the S. D. 3., Larkana, acted illegally in 
taking cognizance of the case put up by theD S. 


P, ass. 195, Criminal Procedure Code, is a bar to such 
proceedings.” 


This proposition is not sustainable. 
Section 195, Criminal Procedure Code, is no ` 
bar to proceedings under ss. 530, 323, 352 or 
342. The learned Advocate who attempted 
to induce us to accept his view argued on 
these lines. He said that s. 330 is ancillary 
tos. 193. It therefore becomes an offence 
against public justice and comes conse- 
quently within the ambit of s. 195, Criminal 
Procedure Code. All the precautions which 
an anxious legislature his taken tocast a 
hedge about proceedings under s. 193 will 
or ought to be extended to every other 
cffence which is committed in relation to 
an offence under that section. This isa 
proposition for which we do not find any 
support in the language of ihe Code. We 
do not agree with the contention that 
s. 195,- Criminal Procedure Code, is any 
bar to such proceedings as those with 
which we are at this time concerned. Fhe 
next point is this: 

“That there is no sanction under s. 197, Cri- 
minal Procedure Code, for the prosecution of the 
First Class Magistrate.” 

This may be true, but the necessity 
for such a sanction, before such proceed- 
ings can be initiated, has not escaped the 
notice of ihe investigating officer. No 
proceedings have as yet been taken against 
the First Class Magistrate nor is any 
application by him or on his behalf at 
present before us. The next point which 
is necessary to notice rests upon theruling 

(1) 144 Ind. Cas 409; AL R 1933 Sind 136; (1933) 


Cr. Ons, 334; 34 Cr. LJ 763; 27 & Lh 67; Ind. Rul, 
( 933) Sind 183. 


1934 
given by this Court in the case of Mahlio- 
mal V. Gianchand.(2). The Court in that 
case laid down the -proposition that: 

“a Magistrate should ‘not refer a complainant to 
the: Police, nor should he act on the police report, 
without affording the complainant an opportunity of 
adducing his evidence if he so wishes. Thesa 
observations apply with greater force where ihe 
complaint is not only against an ordinary individual 


but where itis said that such individual has acted 
in collusion witha Police Offcer.” : 


Thetule of practice has been correctly 
laid „down, but the facts are easily dis- 
tinguishab'e from the facts with which 
we are here concerned. In that case the 
learned Magistrate forwarded a complaint 


to, the Police for investigation and it was. 


investigated hy a Sub-Inspector of Police. 
That officer made a report that ihe com- 


plaint was false; and acting on that report. 


the learned Magistrate not only dismissed 
the complaint, but also 
complainant to show cause why he should 
not be prosecuted under s. 211. Now, in 
the present case the investigation of the 
charges against officers of police was very 
properly committed to the senior Police 
Officer of the district. But the distinguish- 
ing feature of the case is that in Vahlio- 
mal v. Gianchand (2) the complaint was dis- 
missed without allowing the complainant 
any opportunity of adducing his evidence 
and placing his case before the Magistrate 
himself. In the case with which we are 
now concerned, there is no question of 
doing any of these things. The Magis- 
trate, if he is allowed the opportunity, 
will himself undertake to hear and dis- 
pose of this complaint. We are therefore 
of opinion that in the first place the 
application is premature andought not to 
have come before us at all. In the second 
place, however, we are of opinion that there 
is no substance in any of the arguments 
which have been raised before us with 
the object of inducing us to quash these 
proceedings before they have even begun. 
For these reasons we dismiss this. appli- 
cation. The interim stay is determined 


and the papers are returned to a Magistrate 


for disposal according to law. 


N. ` Application dismissed. 
(2) 146 Ind. Oas. 263; A I R 1933 Sind 339:6 R S 
G1; (1933) Gr. Oss. 1136; 35 Gr. LJ bet; 27 S L R 
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Criminal Procedure Code (Act V of 1898), ss 473, © 


4&8— Penal Code'Act XLV of 1860), s. 84— Murder 
— Defence of tnsanrity— Assessors finding accused to 
be imsane—Accused sent to Mental Hospital— 
Superintendent of Mental Hospital writing to Sessions 
Judge that accused was feigning insanity—Letter not 
provel—Superiniendent mot examined—Fresh trial, 
legality of. ., 

Where the accused pleaded insanity on being 
charged with murder and the assessors concluded that 
he was insane and he was sent to the Mental Hospital 
but onthe Superintendent writing to the Sessions 
Judge that the insanity was feigned, the Judge 
proceeded to holda fresh trial acting on this letter : 
and the letter was not proved nor was the Superintend- 
ent examined : 

Held, that while s. 473, Criminal 
Oode compelled a Court to proceed’in aecord- 
ance with the provisions of s, 468, the Court was 


not precluded from proceeding under s. 468 at 
any time when an accused was brought before 
it, that the trial was not contrary to law 


though the Sessions Judge would have acted wisely 
if before considering it he had placed it onthe 
record that he considered the accused to be capable 
of making his defence and stated the grounds on 
which he came to this conclusion. [p. 9§8, cols 1 & 2.] 

Held, also, that under the circumstances of the 
case, the accused was insane ab the time of com- 
mitting the murder and that his case fell within 
s. Bi, Penal Code [p 990,col 2.] 


Procedure - 


Messrs. Shak Nawaz and M. A. Majid, . 


for the Appellant. 
Mr. V. N. Sethi, for the Crown. 


Coldstream, J.—The appellant Ibra- 
him has been sentenced to death by the 
Sessions Judge of Lyallpur for having 
murdered Changa Ram, a Khatri of his 
village Chak 2-J. B. 

The prosecution story is a simpleone. 
About 11 o'clock on November 24, 1932, 
Ibrahim went to Changa Ram’s shop and 
asked him for arupee’s worth of khal, oil 
seed refuse, for his cattle. Changa Ram said 
he had no khal but hoped to be able to 
supply some shortly. 


once he (Ibrahim) would cut Changa Ram 
up and give him to his cattle. 
then left. After midday Ibrahim met 
Changa Ram in a lane near the latter's 
house and struck “him on the head twice 
with a hatchet cutting open his skull. - He 
struck him again across the face on the 
shoulder and the arm. He then ran off, 


- Changa Ram was taken to the Lyallpur 


Police Station where his statement tellin 
the story described above was, recorded. 
He was taken to the hospital where an 


Ibrahim said that if 
Changa Ram could not supply the khal at- 


Ibrahim ° 
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attempt was made to have another state- 
ment recorded. The manner in which it 
was recorded was not satisfactory. It 
differs from the First Report in stating 
that Ibrahim wanted the khat, for nothing 
and that Changa Ram had stopped giving 
him credit. [This piece of evidence is 
highly suspicious and has rightly been 
rejected by the Sessions Judge: | 

Ohanga Ram died of his injuries on 
November27 and Ibrahim was committed 
for trial at Sessions. Before the Sessions 
Judge, Mr. Cornelius, it was urged that 
the accused was a lunatic. Mr. Oornelius 
accordingly made an inquiry. After taking 
a number of witnesses three of the four 
assessors had no doubt that Ibrahim was a 
lunatic. The fourth was doubtful. The 
Sessions Judge on February 22, 1933, 
agreeing with .the majority found 
Ibrahim insane and unable to make his 
defence. . He ordered the accused to be 
sent to the Punjab Mental Hospital at 
Lahore. On April 11, the Medical 
Superintendent of the Hospital wrote to the 
Sessions Judge reporting that Ibrahim “was 
feigning insanity” and that “he is sane.” 

Mr. Cornelius’s successor Mr. Ahsan-ul- 
Haq thereupon commenced a fresh trial 
with a different set of assessors without 
any preliminary inquiry into the sanity of 
the accused and without putting it on the 
record that the accused was in. the Judge's 
opinion able to conduct his defence. The 
Medical Superintendent was not put in the 
witness-box, nor was his letter formally 
proved. Jt was pleaded on behalf of the 


accused that he was insane when he killed 


Changa Ram and evidence was produced 
in support of his plea. The assessors found 
the charge proved but all remarked that 
there seemed to be something wrong with 
the brain of the accused. The learned 
Sessions Judge convicted Ibrahim - under 
s. 302, Indian Penal Code and sentenced 
him to death. 

On the convict’s behalf Mr. Shah Nawaz 
has argued the appeal before us. He has, 
to begin with, strenuously contended that 
the trial must be held ‘to have been vitiated 
because the Sessions Judge started a second 
trial without any preliminary inquiry into 
his client’s sanity in the absence of the 
certificate referred to in s. 473, Criminal 
Procedure Code. But s. 473, while it 
compels a Court to proceed in accordance 
with the provisions of s. 468, does not pre- 
clude the Court from proceeding under 
g. 468, at any time when an accused is 


= brought before it. In the present case - 823 
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confusion has arisen from a reference in 
the Sessions Judge’s judgment to sub-s. (2), 
g.467, which was‘not relevant to his pro- 
ceedings and to his deseription of the 
letter of the Medical Superintendent as a 
certificate. The trial by the Sessions Judge 
was not contrary to law though we think 
that the Sessions Judge would have acted 
wisely if before considering it he had 
placed it on the record thathe considered 
the accused to be capable of making his 
defence and stated the grounds on which 
he cametothis conclusion. He has how- 
ever made it clear in his judgment that 
he proceeded unders.468 and that he did 
so in view ofthe Medical Superintendent's 
letter. ; 

The fact that Ibrahim slew Changa Ram 
ferociously with his axe because Changa 
Ram had no khal to supply, that he had 
said he would give Changa Ram to his 
cattle to eat is well established by the 
evidence of Musimmat Nihali, P. W. No. 3, 
Changa Ram's wife, Rikhi Ram, 
P. W. No. 3, Chanan Ram P.W.-No. 9 
and Ladha Ram, P. W. No. 6. If 
is also proved that he had borrowed the 
axe from Sher Muhammad, P. W. No. 7 
and that he pointed out the place in a field 
where the axe was found next morning. 
The trath of all this evidence is not dis- 
puted by Counsel who admits that his 
client murdered Changa Ram. Counsel's 
case is that the circumstances and the 
evidence both lead to the conclusion that 
Ibrahim wasmad when he did it and was 
entitled to be acquitted under the provi- 
sions of s. 84, Indian Penal Code. 

For the Crown it is urged thatthe facts 
that the appellant borrowed the axe for the 
murder, left ihe village afterwards and 
threw away his axe are sufficient to show 
positively that tha appellant knew the 
nature of his act and that it was wrong and 
contrary to law, while it is forhim to bring 
his case within the scope of s. 84. Counsel 
has drawn our attention to Manz Ham v. 
Emperor (1) and other leading cases 
where insanity has been pleaded. 

In coming to his conclusion that Ibrahim 
was not insane when he killed Changa 
Ram the learned Sessions Judge has relied, 
it seems, principally on the Jetter of the 
Superintendent of the Mental Hospital, a 
document which is not proved and could 
not by itself be evidence in the case. The 
ofticer himself was not examined or offered 


(1) 99 Ind. Cas. 328; AIR 1927 Lah, 52; 28 Or. L 
J 120; 8 Lah. 14; 8 Lah. b J 566;27PL R 
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- for cross-examination “and we are not 
i on what grounds he reported as he 
did. 

There is strong evidence that Ibrahim 
was insane afew days after the murder. 
The Sub-Assistant Surgeon of the District 
Jail Hospital where he remained from 
November 29 to March 3, 1933 (presumably 
he was there because his soundness of 
mind was in doubt although he was not 
placed under observation on this account) 
found the conclusion based on observa- 
tions recorded from time to time in the 


jail that Ibrahim's brain was deranged. - 


The recorded notes certainly offer cogent 
reasons for this conclusion. No doubt it 


was elicited in cross-examination that the - 


symptoms noted might have been feigned 
but the witness did not believe them to 
be feigned. The observations extended 
from November 29, 1932 until February 
15, 1933. The notes were certainly not 
made with-dishonest purpose for they were 
placed before the Civil Surgeon for coun- 
ter-signature. 


After killing i hanga Ram, Ibrahim went- 


to a fakir, Sayed Ahmad Shah, D. W. 
No. 1 who tcok him to Chak 2 J. B. where 
the investigating Sub-Inspector found him 
in chains. Ahmad Shah has given evidence 
that he had been brought to him by a 
number of men who declared that he was 
“insane. When with him Ibrahim used to 
Insist on feeding with dogs and Ahmad 
Shah used to keep him tied up except 
during lucid intervals. Several other 
witnesses have testified to his mad behavi- 
our before the time of the murder.. Karam 
Dad, D. W. No. 4 says he went mad three 
months before the murder and the ap- 
pellant’s brother Abdul Qadir says the 
same. Abdul Qadir who corroborates 
Ahmad Shah is telling how he (Abdul 
Qadir) had taken Ibrahim for spiritual and 
medical treatment to Sayed Ahmad Shah. 
According to these witnesses and others the 
appellant had once burnt a bullock and 
used to abuse and fight anyone who cross- 
ed him, l 

Having given the case my careful con- 
sideration I believe that the appellant was 
insane when he killed Changa Ram and 
I hold that his case falls within the 
scope of s. 84, Indian Penal Code. In con- 
cluding his arguments learned Counsel for 
the Crown suggested the taking of expert 


evidence on the question of the appellant's. 


Insanity. In the circumstances of this 
case 1 am unable to see what assistance 
such evidence would give us. My conclu- 
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Sion is that the appellant committed the. 
act alleged and that butfor his unsound- 
ness of mind the act would have constitut- 
ed an offence unders. 302, Indian Penal 
Code. Acquitting the appellant I would 
order that he be detained in safe custody 
This order 
is to be reported to the Local Government 
as required by s. 471, Indian Penal Code. 

Monroe, J.- This case presents some 
peculiar features and while I entirely agree 
with the judgment of my learned brother 
Coldstream, J., it is proper that I should 
express my own views, It is unnecessary to 
discuss the facts of the murder; there is 
no dispute about them. The sole issue 
now in the case is the insanity of the 
accused. 

‘The trial of this case was in my opinion 
very unsatisfactory. When the accused 
was first put forward for trial, the issue 
whether he was fit to plead was raised on 
his behalf and Mr. Cornelius, Sessions 
Judge.of the Lyallpur Division, supported 
by very definite findings of three assessors, 
the fourth assessor being doubtful and 
wanting to have the cpinion of an expert, 
found on February 22, 1933, that the ac- 
cused was of unsound mind and unable to 
make his defence. Notwithstanding this 
finding of his predecessor, Mr. Ahsan-ul- 
Haq commenced the trial of the accused 
on May 11, 1933, without any further in- 
quiry. He did this on the strength of a 
letter from the -Superintendent of the 
Mental Hospital, dated April 11, 1933, in 
which it was stated that the accused was 
feigning insanity and was sane. In my 
opinion, there was’ nothing illegal in Mr. 
Alsah-ul-Haq’s proceeding to try the case 
without further inquiry but I think that 
it was injudicious. On the issue of the 
insanity as a defence some witnesses were 


-called including Dr. Shah Muhammad of 


the District Jail Hospital, Lyallpur, where 
the accused had been confined from No- 
vember 29, 1932 (five dajs after the 


_ murder) till March 3, 1933. He produced 


the journal kept by him during this period 
from which I need refer to one entry only 
“December 6, developed a bad ‘attack of 
insanity.” It was certainly not the witness’s 
opinion that the symptcms of insanity 


were feigned, All four assessors were of 


the opinion that there was something 
wrong with the brain. of the accused, but 
the learned Judge held that the accused 


feigned insanity in order to escape the 


consequences of his act. In the concluding 


_ portion .of - his judgment the learned. Ses- 
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` sions Judge says: - 5 


‘In view of the obs2rvations already made by me 


and the definite opinion .of the Superintendent of 


the Mental Hcspital that the accused jis sane and 
is feigning insanity, I reject the defence evidence 
and'in agreeing with the unanimous opinion of the 
assessors hold him guilty.” 

It is clear. that the learned Judge found- 


- ed his conclusion on the Superintendent’s 


-. fluenced by the 


letter and I feel sure that, if it had not 
been for that letter, the learned Judge's 
observations might well have led him to 
a different conclusion but however this 
may be, the learned Judge's, conclusions 
are vitiated by the fact that he was in- 
contents of a letter 
which was .not admissible in evidence. 


- The only reason for disbelieving the evid- 


ence given by the learned Judge disap- 
pears: the criticism of the evidence made 


- before us by the learned Public Prosecutor 


4 


abi 
2 yh 
opie 


| accused was 


ought to adjourn the case 


did not afford to me any ground for brush- 
ing it aside as false and I may add that 
I believe that the evidence for the defence 
is true. It is unfortunate that no expert 
was called by the Crown at the trial and 
a question which now arises is whether we 
in order 
to have the evidence of an expert taken. 

I cannot conceive that on ithe admis- 
sible @vidence recorded at the trial any- 


one could doubt that the accused is suffer- 


ing from disease of the brain. I have 
considered in what way the opinion of an 
expert might help- us in arriving at a con- 
clusion,in view of the evidence of fact 


- that we have before us: it is for us, not for 


a medical expert, to find the facts: it must 
be remembered, that there is on the record 
the evidence of a doctor, which cannot 
well be impeached that’ the accused was 
insane within a few days of the murder 
and there is evidence also of facts which 
occurred shortly before the murder from 
which the conclusion -must be that the 
insane then and the only 
point on which in the circumstances it 
would be open to an expert to express an 
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opinion is the applicability of s. 84: by- 


such an opinion we should not be bound 
but it would be our duty after hearing it 


- to take it into account and to form an inde- 


pendent view. 
I am satisfied that we have sufficient evid- 
ence on the record to form a view and I 


‘ think that the taking of further evidence 


would lead to useless expense and serve 
no good purpose. From the consideration 


> of the conduct of the accused prior to the 


murder I have no hesitation -in holding 


*=-murder’ and ihe circumstances of the: 


= 


a 
œ 
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that the accused is entitled to be acquitt- 
ed on the ground that at the time of the 
murder his unsoundness of mind was such 
that s. 84 affords a defence to the charge 
against him. 
N. Accused acquitted. 





_ PATNA HIGH COURT 
Criminal Revision No. 398 of 1933 
November 20, 1933 
MACPHERSON AND AGARWALA, Jd. 
RAMKISHOON PERSHAD alias BACHA 
BABU— PETITIONER 
versus 
EMPEROR— OprositTE Party 

Criminal Procedure Code (Act V of 1898), ss. 231, 
235— Pene l Code (Act XLV of 1€60), ss 409, 477 A— , 
Charges of breach of trust and falsification of accounts 
—Joinder of —Legality—Muliiplicity of trials to be 
avoided. 

It is far more consonant with reason and the 
probable wishes of the legislature that ina proper 
case the trial of three offences under s. 40), Penal 
Code, along with the falsification of accounts with 
which the subject-matter of each charge is linked, 
should be contemplated than that it should be 
barred : 

‘In principle, multiplicity of trials is to te avoided. 
In” order to establish one or more of the charges 
triable at one trial under e. 234, Criminal Procedure 
Code it is frequently essential or expedient to produce 
all the evidence necessary and sufficient to establish 
the other offences referred to in s. 2 5 (1), ` 

A joint’ trial of all the offences ın the series forming 
the same transaction is premissible in spite of the fact 
that one of the offences of the series is by another pro- 
vision triable along with two other offences of the same 
kind. There is no reason why ss, 234 and 235 are not to 
be regarded as cumulative in their effect in a-proper 
ease. Oriminal breach of trust in respect of three 
items of collection of taxes within one year constitutes 
criminal breach of trust of a single item and a 
charge in respect of the gross sum consisting of the 
items is valid. [Case Law referred to ] ae 

Cr. R. against anorder of the Additional 
Sessions Judge of Patna, dated June -10, 
1933, affirming that of.the Deputy Magis- 
trate, First Class, Patna, dated February 
24, 1933. 

Messrs. S. Nurul | Haque 
Muhammad, for the Petitioner. 

Dr. Sir Syed Sultan Ahmad, Government 
Advocate and W. H. Akbari, for the Op- 


posite Party. 


and Ghulam 


Judgment.—The petitioner has obtained 
the present Rule for consideration of con- 
victions recorded against him under ss. 409 
and. 477A of the Indian Penal Code in 
two separate cases, the appeals from 


which were dismissed by a single judg- 


ment. In one 
to 18 months’ 


case he was sentenced 
rigorous imprisonment 


‘and a fine of Rs. 200 under s. 409 and 


to 18. months. ., rigorous : imprisonment 


n’ 
a 
` 
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under s. 477A; ‘the sentences of imprison- 
ment to run concurrently. :.Jn the other 
case he was sentenced under g. 409 to 
two years’ rigorous imprisonment and a 
fine of Rs. 200 and under s.477A to two 
years rigorousimprisonment, the senten- 
ces of imprisonment again torun concurr- 
ently. = 0 

The first case related to realisation of 
municipal tax from < Satyendra Nath 
Banerji. The charge under s. +09 was as 
follows:— 

“That you between October 19, 1931 and April 
1, 1932 at-Patna City, being a public servant in 
the employment of Patna City Municipality 
and in such capacity entrusted with Municipal 
property, 1. e. collection of taxes to wit b 
Municipal” Rezeipt No. 38980, dated October 20, 
1931 for Re. 139-7-6, Ex. 6 No. 55091, dated 
January 6, 1932 for Rs. €0, Ex. 3 and No. 81273 
dated March 31, 1932 for Ra. 60 Ex, 2 committed 
criminal breach of trust with respect to the said 
property and thereby committed an offence under 


8 402 of the Indian Penal Code and within my cogniz- 
ance 


The charge under s. 477A related to the 
respective fraudulent false entries in the 
daily collection registers. 

The second trial was concerned with 
three similar realisations between Septem- 
ber 29,1923 and March 28, 1929, from 
4amiruddin and thecharges were on the 
Same lines except, that in the charge under 
s. +09 the words:— 

“To wit by Municipal Recsipt No, 1(607, dated 
September 20, 19:8 for Rs. 65-3-0 and Receipt 


No. 33201 dated February 


Receipt- No. 46282, dated March <8, 1929 for 


Rs, 32-9-§": 
are within brackets. 

The ofly quéstion which arises jg 
whether the petitioner has been tried 


according to law. It is urged on the 
authority of Kasi Viswanathan v. Emperor 
(1) and other decisions which {follow it, 
that a trial on what is substantially three 
charges of offences unders. 409 and three 
charges of offences under s. 477A isnot 
justified by the Code and is wholly 
invalid. In reply Mr. Akbari relied upon the 
decisions in Gajadhar Lalv. Em peror 60 Ind. 
Cas. 422 (2) and Michael Jchn v. Emperor 
(3) as adequately meeting this contention on 
behalf of the petitioner. Now what was 
deci&ed in the first of these cases was that 
where a person is’ charged unders. 408 
of the Penal Code with criminal. 
of trust committed in one year in 
ofa lump sum of money, 

3 re r ka ‘ ; ; l 

(2 nd, Cas, 422; 29 Crt: ags 

(3 133 Ind--Cag? 450. e en 696; 10 Pat. 463: 


ATR 1931 Pat. 249; 32 Or. LJ 1026. 
Pat. 370; (1931) Or, Oas, 797, © 0! Ina, ee at 


respect 
the Court is 


. ` 
A 
Lal 
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competent “by virtue of the provisions 
of ss. 234 and 235 of the Code of Criminal 
Procedure to try with this charge three 
charges for an offence under s. 477A of the 
“Indian Penal Code if committed within 
the periodof one year and forming -part 
of the same transaction as the offence under 
8. 403. In Michael John v. Emperor (3), 
the decision in Gajadhar Lal v. Emperor 
(2), was approved while the decision in 

aman Behari Dasv. Emperor (4: based 
upon Kasi Viswanthan v. Emperor (1) was 
not followed. These two cases are binding 
upon us and, with respect we hold that 
they were rightly decided. The learned 
Advocate for the petitioner does not con- 
tend that they were not but he would 
distinguish them on the ground that where- 
as in each of them the charge under 
s. 409 was in respect of a lump sum (or 
to use the expression in s, 222 (2) of the Code 
of Criminal Procedure, a gross sum), it is 
otherwise with the charges unders. 409 
sei out above which, he contends, cannot 
be said tobe in respect of a gross sum. 
The learned Government Advocate who 
appeared lateron behalf of the Crown- con- 
tended inthe. first place that the charge 
under s. 409is in respect of a gross sum, . 
being the aggregate realization uñder the - 
three receipts enumerated which is also. 
mentioned as “the said property.” Ib is 
a reasonable inference from the charge 
itself that in each case the Magistrate 
intended that the trial should be on the 
lines held to be valid in the case of 
Michael John v, Emperor (3). It does not, 
of course, affect the validity of a charge 
of criminal breach of trust in respect of a 
gross sum that the items of defalcation 
are also enumerated: Emperor v. Datto 
Hanmant Shahpurkar (5) and Rahim 
Bakhsh Sarkar v. Emperor (6). In our 
judgment thecharge has been correctly 
framed in accordance with the provisions 
of s. 222 (2) ofthe Code of Criminal Pro- 
cedure and is a charge of criminal breach 
of trust by a servant of a gross sum 
consisting of the three items of “collection 
of taxes” from one person (in one case from 
Satyendra Nath Banerjee and in the other 
case from Zamiruddin) within a stated 
period of less than one year, contemplated 
as a single item of “municipal property” 
entrusted tothe accused. Thesame view 

(4) 22 Ind Oas. 729; 4! O 722: 180WN 1152; 15 
Cr. LJ 153. i = 
; (5) 30-B 49. | 

. (6) 129 Ind. Oas. 359; 310 WN 9015A DR 1930 
Cal. 717; 32 Or. `J 321; Ind. Rul, (1931) Oal, 167; 
(1930, Or, Cas, 1U17,— i 


am 


ft? 
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has been taken by Mears, C. J., and King, J., 
in Emperor v. Pram Narain (1). In that 
case one charge was framed in which four 
sums of money said to have been embezzl- 
ed were specified and three dates were 
also specified as being the dates of the 
alleged embezzlements, two of the four 
items being alleged to have been embezzl- 
ed on one ofthe dates. The time included 


between the first and the last of the three 


dates was less than one year. It was held 
that there was in fact only one charge 
framed and as that charge, althoughit did 
not set out the total of the money embezzl- 
ed, did specify all the items and.the dates 
upon which the sums were alleged to have 
been embezzled and asthe time included 
betweenthe first and last of such dates was 
less than two months and so Jess than one 
year, the charge was correcily drawn up 
in accordance with the provisions of s. 222 
(2) and must be deemed tote a charge 
of one offence wilhin the meaning of s. 231 
sothat it followed that there was. no 
misjoinder of charges since the accused 
was on his trial for only one offence. The 
charge under s. 4(9 against the petitioner 


thus being in each case a single charge - 
“as to a gross sum, (he decisionsin Gajadhar 
Lal v: Emperor (2) aad 


Michael John v. 
Emperor (3) apply and the piea of misjoin- 
der of charges fails. 

The learned Government Advocate further 
contends that assuming that the charge 
under s. 409 as framed must be taken to 
constitute three charges of as many 
offences, nevertheless, the trial is valid 
under the Code of Criminal Procedure. In 


“the case of August, 1902, mentioned by 
Carnduff, J., in Emperor v. Jiban Kristo 


J 


Bagchi (8) it appears ihat in the trial— 

“On six counts with three separate embezzlements 
under s. 408 o' the Penal Code and with three cor- 
responding falsifications under s. 477A" 
there was a conviction in. the Calcutta 
High Court on each count. The decisions 
on which the Advocate for the petitioner 
relies, proceed on the view that s. 294 
and s. 235 are mutually ' exclusive to 
use the expression of Tudball, J. in Sheo 
Saran Lal v. Emperor (9). Nows. 233 pro- 
videsthat for every distinct offence of 
which any person is accused there shall 
be a separate charge and every such charge 
shall betried separately except in the 
cases mentioned in ss. 234, 235, 236 and 


`(T) 128 Ind. Cas. 595; £2 A 941; (193°) A L J 1120; 
32 Cr. L J 155: A I R 1931 All. 267. © 
(8) 20 Ind. Cas.-412; 40 O 318; 14 Gr. LI 428. ~ 
(9) 5 Ind. Cas. 896; 32 A'219;7 A L J 225; 225; 11 
Or, L J 285, 
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239. There is no apparent reason for, 
holding that-these four exceptional cases 
are mutually exclusive. Certainly there 1s 
no more reason fcr holding that ss. 234 
and 249 are mutually exclusive than that 
one or other of these provisions and either 
s. 236 or 8.239 are mutually exclusive or that 
s. 236 and s. 239 are so. Jn our view itis far 


‘more consonant with reason and the pro-.. 


bable wishes ofthe legislature that in a 
proper case the trial of three offences under 
s. 409 along with the falsification of 
accounts with which the subject-matter 
of each charge is linked should be contem- 
plated thanthat it should be barred. It 
can.be predicated that inthe present case 
there was no prejudice to the accused and 
indeed it is not easily discernible how 
prejudice can arise insuch a care, Section 
934 permits three offences of the same kind 
committed within the space of 12 
months from the first to the last to be 
tried at one trial. A valid trial on charges 
as to three offences being thus constituled, 
s. 235 comes in to provide that all offences 
committed by the same person in the series 
of acts so connected togethe: as to form 
thesame transactions with any one of those 
three offences can be, tiied with that 
offence. In principle multiplicity of trials 
is to be avoided. Again, in order to 
establish one <r more of the charges triable 
undere. 234 it is frequently essential or - 
expedient to produce all the evidence 
necessary and sufficient to establish the 
other offences referred to in, s. 235 “(1). 
There being ordinarily no liklihood “that 
the accused would in the circumstances 
be embarrassed in his defence, it is hard 
to believe that this evidence is only to have 
effect as toone of the offences committed in 
thesame transaction. One would expect the 
legislature atleast to permit a joint trial 
of all the offencesin the series forming the 
same transaction in spite ofthe fact that 
one of the offences of the series is by another 
provision triable along with two other 
offences of the same kind. We consider 
that it has done so and we can see no 
reason why ss. 234 and 235 are not to be 
regarded as cumulative in their effectin a 
proper case. 

In our view even if the first submission 
of the learned Government Advocate had 
failed the trials at which the petitioner 
was conviéted, were validly constituted 
there being no misjoinder of charges. 

We accordingly dischargesie: Rule. 

N. “Rule “discharged, 


~ 
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BOMBAY HIGH COURT 
_ Full Bench 
Second Civil Appeal No. 472 of 1931 
ce August 11, 1933 | 
Beaumont, C. J., TYABJI AND 
N. J. WADIA, JJ. 
KESHAVLALTRIBHOVAN DOSHI— 
DEFENDANT — APPELLANT 
VETSUS 
MAGANLAL SHIVRAM ADHYARU— 
PLAINTIFF —RESPONDENT 

Transfer of Property Act (1V of 1882), ss. 108, 109— 
Lease—Lessee mortgaging property with possession— 
Doctrine of privity of estate—Mortgagee, if liable to 
pay rent under the lease to lessor. 

Where the plaintiff leased his land to certain 
persons for a term of 30 years and the lessers 
mortgaged the land with possession to A and plaintiff 
sued to recover rent under the lease from A : 

Held, that it was doubtful whether the doctrine 
of privity of estate applied in India, in view of 
ss. 108 and 101), Transfer of Property Act. Monica 
Kitheria Saldanha v. Subraya Iebbara (1) and 
Ardeshar Cowasji Patel v. K. D. and‘ Bros. (2), 
doubted. 

Held, also that even if the doctrine applied, the 
mortgage did not transfer the estateofthe lessee 
so as to introduce the doctrine, inasmuch as, ‘all that 
was trausferred was aright to possession and enjoy- 
ment, the income being credited towards interest and 
principal due under the mortgage and that con- 
sequently A was not liable to pay rent under the 
lease to the plaintiff. Vithal Narayan v, Shriram 
Savant (3, overruled. Tveethalan v., Eralpod 
Rajah (4), relied on | 

A mere transfer of possession by the mortgagor 
to the mortgagee cannot create privity! of estate 
between the mortgagee and the original lessor. 

bie Neeson š 

S.C. A. from a decision of the District 
Judge, Kaira, in Appeal No. 121 jof 1930, 
confirming with a slight variation the 
decree passed by the Subordinate! Judge, 
at Umretb, in Civil Suit No. 173 oi 1929, 


Mr. U. L. Shah, for the Appellant 

Mr. V. N. Chhatrapati, for the Respond- 
ent, , 

Beaumont, C. J—This is ai second 
appeal from ths decision of the ! District 
Judge of Nadiad, the appellant being the 
original defendant No. 9 and the point 
which arises is as to whether defendant 
No. 9 as a mortgagee of leasehold property 
is liable for the rent under the lease. 

The facts are that the leasa in question 
was granted on May 24, 1920, to defendants 
Nos. 1 to 6 and the father of defendants 
Nos. Tand 8, the term being 30 years 
and the rent Rs. 324 odd. In 1925 'defend- 
ants Nos. 1 to6 sold their interest to the 
father of defendants Nos.7 dnd 8 | and on 
January 8, 1926, the father 0f." defendants 
Nos. 7 and, 8 mortgaged the property to de- 
fendant No: 9. That mortgage is |Ex. 32. 
It contains an agréement for payment of 
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the mortgage money on demand. Then it 
recites that the land in question is in the 
absolute ownership and enjoyment of the 
mortgagor and the operative words aré: 
“ Having given up our said possession and 
enjoyment thereof, we having passed the 
same in writing to you in san-mortgage 
With possession today have entrusted the 
Same to your absolute possession.” Then 
it is provided that the income of the prop- 
erty is to be credited against interest and 
principal aud thatthe mortgagors are to be 
Tesponsible for the land revenue. It seems 
tobe a mortgage inthe nature of an usu- 
fructuary mortgage as defined in s. 58 of the 
Transfer of Property Act. But in view 
of the fact that the mortgage money is pay- 
able on demand, it is, [| think, technically 
not a usufructuary mortgage but an anoma- 
lous mortgage. Itis quite clear that it is 
not an English mortgage as defined in 
s. 98 (e) of the Transfer of Property Act, 
as has been argued by Mr. Chhatrapati 
for the respondent, because there is no 
absolute transfer of the property, nor is there 
any proviso for retransfer on payment of 
the mortgage money. Then on ihe same 
date as the mortgage, the mortgagee granted 
‘a rent note to the mortgagor thereby restor- 
ing him to possession as a tenant. Mr. Shah 
for the appellant, has argued that taking 
those two documents together, they amount 
to nothing more than a simple mortgage. 
‘I doubt that and; I propose to deal with the 
ease onthe fooling that Ex. 32 is what it 
‘purports to be, namely, a mortgage with 
possession given to the mortgagee. Then 
to continue with the facts, on November 22, 
1923, the mortgagor sold the property to 
the mortgagee, lhe present appellant and 
put him into possession, and the appellant 
does not dispute that as from the date of 
‘that sale he became liable for the rent 
due under the lease. But in this suit the 
plaintiff who is the lessor, or claims under 
him, is claiming rent against thé appellant 
in’respect of the years 1927, 1928 and part 
of 1929, that is, for a period in which he 
was mortgagee and not purchaser. . The 
question, therefore, which we have to con- 
sider is whether, under a mortgage in the 
form of Ex. 32, the mortgagee becomes liable 
for the~rent payable under the lease, the 
subject-miatter of the mortgage. 

Under- English Law, in the case of a 
normal lease, the lessee is liable on the 
covenants in the lease by privity of con- 
tract dnd in the case of those covenants 


-which run with' the land’ he is also liable 


by privity of: estate,- An assignee of the 
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term is liable by privily of estate in respect 
of the covenants running with the land, 
but unless he has entered into some special 
contract with the lessor he is not liable on 
the personal contract contained in the lease. 
Privity of estate depends, not upon the 
assignee being in possession, but upon the 
whole term granted by the lease being 
legally vested in him, so that there is direct 
privity between his estate and the estate of 
the reversioner seeking to enforce the 
covenants. Now here no question of liabil- 
ity under contract arises, because the lessor 
was not a-party to the mortgage. But it is 
suggested that the English doctrine impos- 
ing liability. by privity of estate applies. 
In order to succeed in eslablishing his 
claim against the mortgagee, the lessor 
must prove, first, that the doctrine as to 
privity of estate between lessor and lessee 
applies in India, and secondly, if it does, 
that under the moitgage in question the 
whole estate of the lessee was transferred. 
In dealing with this question one has to 
look at the provisions of the Transfer of 
Property Act. Section 105 defines a lease 
of immovable” property as a transfer of a 
right to enjoy such property, made for a 
Certain time, express or implied, or in per- 
petuity in consideration of a price as therein 
mentioned. Itis to be noticed that that 
definition does not refer to a transfer of 
any estate ; it refers merely to a transfer of 
aright -to enjoy the property. Having re- 
gard to the fact that the definition includes 
& lease in perpetuity, a thing unknown to the 
Common Law of England, it seems to me 
that the section designedly omilted any 
reference to the transfer of an estate, since 
the transfer to the lessee of the estate in 
perpetuity would amount toa grant of the 
fee simple. Section 108 also refers both 
under sub-cl. (c) and sub-cl. (7) to the in- 
terest of the lessee in the properly, and not to 
the estate. Sub-clause(7) empowers the lessee 
to transfer absolutely or by way of mort- 
gage or sub-lease the whole or any part of 
his interest in the property and provides 
that the lessee shall not, by reason only of 
such transfer, cease to be subject to any of 
the liabilities attaching to the lease; that is to 
say, it preserves the liability of the lessee 
under his contract, notwithstanding an as- 
signment, Butthe section does not say.whe- 
ther oz not the transferee isto be liable on 
the covenants in the lease. Then s. 109, 
deals with the right of a transferee from 
the lessor, but there is no section dealing 
with the liability ofa transferee from the 


lessee, and it is. I apprehend, to cover this- 
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omission that saé of the Courts in India 
have sought to introduce the doctrine of 
privity of estate. Asat present advised, I 
have great doubt whether that very technical 
rule of English real property law can have 
any application in India, having regard 
particularly to the definition of ‘lease’ con- 
tained ins, 105. The English Law depends 
onthere being, as there always must be, 
a reversion expectant on the term of’ the 
lease, however long that term may be. 
But under Indian law this is not neces- 
sarily so, and in the case of a lease in 
perpetuity it is difficult to see how there 
ever can be any privity of estate. If the 
estate passes in perpetuity to the lessee, 
lessor; if the 
estate remains in the lessor, then there is 
no estate in the lessee. 


If Lam right in my present view that the 
doctrine of privity.of estate does not apply 
in India, I should no doubt find myself 
in conflict with several cases, pait’cularly 
Monica Kitheria §Saldanha v. Subraya 
Hebbara (1) and the decision of Mr. 
Justice Pratt in: Ardeshar Cowasji Patel 
v. K. D. & Bros. (2) which I have had 
to consider more than once. But for the 
purpose of this appeal it is not necessary 
actually to decide the point, and I am 
reluctant to do so because it has not been 
fully argued. The appellant admits that 
from the time he took the assignment of 
the lease he is liable on the covenant. 
That admission may of course be well 
founded because he may be liable by some 
contract, express or implied, and at any 
rate we can accept the admission for the 
purpose of thisappeal. Assuming that the 


doctrine of liability by privity of estate does 


apply in India as between lessor and lessee, 
I am clearly of opinicn that the mortgage 
in this case, Ex. 382, does not transfer 
the estate of the lessee so as to introduce 
that doctrine. Allit transers is aright to 
possession and enjoyment, the income of 
the property being credited towards the 
interest and principal due under the 
mortgage. In my opinion, it is impossible 
ceriously to contend that a document in 
that form transfers the whole estate which 
the lessee may possess under the lease, as- 
suming that he possesses any estate. 


I think that the case of Vithal Narayan 
v. Sriram Savant (3), on which the res- 


(1) 30 M 410. 


-~ {2) 88 Ind. Cas, 79; 27 Bom. L R 558; AI R1925 
Bom,-330. 


(3) 29 B 391;7 Bom. LR 313, 


1934 


pondent and both the trial Court and lower 
Appellate Court relied, cannot be support- 
ed, at any rate so far as the reasons for 
the decision go. ; i 


The mortgage there was in sub- 
stantially the same form as the 
mortgage in the present case. The 


learned Judges seem to have considered 
that the mortgagee would be liable by 
privity of estate if he entered into posses- 
sion of the mortgaged property, but, as I 
have pointed out, under English Law pri- 
vity of estate does not depend on the as- 
signee being in possession; it depends on 
the estate having been transferred to him 
and thera being no intervening estate 
between the estate of the lessee and the 
estate of the lessor. I agree with the 
criticism of that case made by Sir John 
Wallis in Theethalan v. Eralpad Raja (4). 

For these reasons I think that the appeal 
must be allowed. The appellant should 
get costs of the second appeal and pro- 
portionale costs in the lower Courts. The 
cross-objections are dismissed with costs. 

Tyabji, J.—I agree. The question is, 
whether, by taking from the lessee the 
anomalous mortgage (Ex. 34})—Feroz Shah 
v. Sohbat Khan (5) - the mortgagee (defend- 
ant No. 9) became liable to the lessor for 
rent from the date of the mortgage. 

The mortgage purported to give posses- 
sion tothe mortgagee on January 8, 1926, 
the date of the mortgage. On ths same 
date arent note was executed by the 
mortgagor (the lessee), In the rent note 
the mortgage is recited, transfer of posses- 
sion from ths lessee to the mortgagee is 
admitted, and then it is stated: ‘We, 
having taken on rent the same from you, 
have kept the same today in possession.” 
Actual possession was taken by the mort- 
gages only on November 22, 1928, when 
the lessee sold his interest to the mortgagee. 
From the date of the gale the mortgagee 
admits his liability to pay rent. 

Liability prior to the sale may arise from 
a contract between the mortgagee and the 
lessor, or by reason of something to which 
the law attributes effects similar to con- 
tractual liability, or by which relations 
resembling those created by contract ere 
“created in law. 
It is not argued that there is any con- 


(4) 40 Ind. Cas. 841; 40 M 1131; 32M Ld 412; 21 


MOLT 401 h 
(5) 143 Ind, Cas, 659; 60 I A £73: 35 Bom. LR 
877; Ind. Rul, (1933) P O 183; (1933) M W N 745: 65 
M LJ 150,28 LW68; AI R1933 P O 178; (1938) 
ALJ 1198; 37 OW N 993; 14 L 466;58 OL J 52; 
35 PLR1 (P O) i l 


KESHAVLAL V. MAGANLAL 


question in this form. We, 


995 
tract, express or implied, between the 
mortgagee and the lessor. The mortgage 
cannot be construed as a contract by which 
the mortgagee (as a transferee from the 
lessee) became liable to pay rent to the 
lessor. Lo 

Ths lessor relies upon the establishment 
ofa relation between the mortgagee and 
himself, similar to that by which, under 
English: Law, privity of estate is estab- 
lished. 

Speaking for myself, I feel great hesita- 
tion and reluctance in entering into this 
in India, are 
accustomed to take the law from the Trans- 
fer of Property Act and the Indian Con- 
tract Act. They contain the definitions and 
the legal results of transactions with 
which we have to deal. We can correct 
our notions by reference to these enact- 
ments. They contain no definition of 
“estate,” nor any guidance as to the cir- 
cumstances establishing ‘‘privity of estate.” 
Ifwe import the complicated and technical 
law of real property into India, I confess 
to a fear of liability to manifest errors. 

The question has, however, in some 
aspects, been argued before us and some 
cases refer to privity of estate as creating 
in India liabilities between the mortgagee 
(or some promisee of the lessee) and the ori- 
ginal lessor. 

Sir Frederick ‘Pollock and Professor 
Mattland.in their History of English Law 
(2nd Ed.), Vol. Il, p. 11, say that “estate” 
is aterm which English lawyers 
“have long been.to seek, a term which will serve 
to bring the various propristary rights in land 
under one category, that of duration.” 

The fuiler explanation of the term is 
remarkable for its interest. Iam notfami- 
liar with the English Law of land. Bat I 
have not come across a more helpful dis- 
cussion of some of the fundamental 
matters with which we have to deal. 
The notion underlying “estate” isintroduced 


as a 

“characteristic which, at all events for six centuriea 
and perhaps for many centuries moro, will be the 
most salient trait of our English land law. Pro- 
prietary rights in land are, we may say, projected 
upon the planeof time. The category of quantity, 
of duration, is applied to them.” (Vol, II, p.10) “An 


estate for life is, in the language of our. 
records, status ad terminum vitae, an. -estate 
in fee simple is status in feodo simplici; 


buta very curious twist has been given t4 that word. 
Ths process of contortion cannot at this moment be 
fully explained, since,unless we are mistaken. it is 
the outcome of a doctrine of possession” (Vol. II 


p. 11). i À : 

“The fate in England of the word status or estate ; 
is very curious. Bracton could still sharply oppose : 
it to rights in land, A favourite maxim of hisis that” 
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-man’s free or- villein tenure of a tenement dces Lot 

affect his free or villein estate. (Joot-note.—Bracton 
will occasionally use the word status to stand irrthe 
whole mass of a person’s rights, even with special 
reference to his proprietary rightsin land, as when... 
he discusses the maxim that an infant's status is not 
to: be changed; but he chiefly uses the werd when 
discussing personal freedom and personal slavery; 
these are the two great estates), But very soon after 
his death we hear of a man having a status in fee 
simple ora status for life, and though such a phrase 
as ‘the three estates of the realm’ may endure, ard 
‘our church may bid us pray ‘for all estatesof men, 
still the English lawyer when he hears of estates will 
think first of rights in land, while the English layman 
will, likeenough, thirk of land itself, of fields and 
houses. Thismeans that -our land law has been 
vastly e important than our law of ranks” (Vol.1. 
P. 403 

The learned authors imply tkat the pre- 
sent day meaning of estate is the outcome 
of a doctrine of possession. Does the 
doctrine of possession and egeisin supply the 
link establishing privity ? It does seem to 
run through ithe notions underlying such 
transactions as we have to deal with. 
Thus mortgage (or dead gage) is originally 
distinguished irom itf gage or livegage. 
(Vol. II, p. 119). ; 

“Gage, engagement, wage, wages, wager, wed, wed- 
ding....wadeet, all spring from one root” Vcl. 11, p. 17). 
"The specific mark of the mortgage is that the pro- 
fits of the land received by tke creditor are not to 
reduca the debt.” (Vol. H, p. 19). “The Jewish 
‘gage’ wasemong Itnglishmen a novel and en alien 
institution, since it broke through the old law by 
giving rights inland toa creditor who did not take 
possession.” /Vol.I,p 469). 

Then as regards leases : 

“At theendof the twelfth century the law was 
apparently endeavouring to regard the termor as one 
who has no ‘real’ right, no right in the land; he 
enjoys the berefit of a covenant (conventio); he has a 
right in personam against the lessor and his heirs. 
His action is an action of covenant (qiod teneat et 
convention faciam), an action which seems to have 
been invented chiefiy for the enforcement of what we 
should call leases.’ (Vol. II, p. 108.) 

‘From the thirteenth century onwards English 
Law has on its hands the difficult task of maintaining 
side by side two different posressiops or seisins, cr 
(to adopt the convenient distincticn which is slowly 
established during the fourteenth and later centuries) 
a seisin and a possession. There is the old seisin 
protected by the assize, there is the new possession 
protected by the writ of trespass. Of course one and 
the same man may have both. The tenant in fee or 
for life, who cecupies his own land, is both seised 
and possessed of it. But tho tro may be divided; 
they are divided when there is a termor occupying 
the land; he is possessed, but the freeholder is eeised. 
Even at the present day, though the old possesso1y 
remedies which protected seisin are things of the 

jast, we have still to ke always distinguishing 
bebe een s6isin and possession.” (Vol, 1l,p 109) © 

I must not pursue the subject further, 


The notions to which the learned authors- 


refer have no doubt undergone many 
changes. Ido not imply that leases or 


mortgages now in England are the same as. 
they were at the time of which the. authors. 


KESHAVLAL V. MAGANLAL: 


‘about a totally different result: 


14810 
speak. Butit seems obvious that transfers 


-relating to immovable propeity in India 
are essentially different from transactlons 


relating io real property in England. Our 
transfers are not solely “projected on the 
plane of time.’ They do not depend on 
the distinction between seisin and posses- 
sion. There may be a. lease in perpe- 
Luity. 

How can the notion of privity of estate 
derived from England be applied in regard 
toa lessor, a lessee and his mortgagee in 
India? The learned Chief Justice has 
adverted to the definition of ‘lease’ and 
‘mortgage’in the Transfer of Property Act. 
I find great difficulty in considering how in 
regard to alease as defined in the Transfer 
of Property Act, and to such a mortgage of 
ihe lessee’s interest as we have before us, 
the docirine of privity in estate or in 
proprietary rights in the land, as that 
dcecirine prevails in England, has to be 
-applied. 

"By a verbal application of a rule relating 
to areal property in England, righis and 
liabilities may appear to arise, when the 
application of the fundamental principles 
underlying the verbal rules would -bring 
Hunsraj 
v. Bejoy Lal Seal (6). 

I should myself prefer io go direct to the 
fundamental principles without ihe media- 
tionof English Law,—io proceed on the 


basis of the provisions of the Transfer of: 


Property Act with reference to the rights 
that arise under leases and mortgages. In 


any particular case, where the lessee has. 


purported to transfer his rights or any 
pcrtion of them, it may then be considered 
whether by making those provisions bear 
upcn the acts and transactions of the parties 
and their mutual relations, any liability can 
be fixed upon the transferee. 

The fact that the lessee has the right of 
transferring his interest under s. 108 (7) of 
the Transfer of Property Act, but that by. 
‘reason Only of such transfer,. he does not 
cease tobe subject to the liabilities attach- 
ing tothe lease, must of course ke taken 
into ecnosideration. Sections 37 and 169, on 
the other hand, refer io cases where the 
lessor’s interest is transferred. The lessee 
must {hen perform his duty in favour of 
the lessor’s transferee; but the lessor dces 
net cease to be liable to the lessee, unless the 


Ind, Cas. 20; 67 I A 110; 32 Bom. L R 551; 


J 120; 58 M LJ 293; (18980) MWN 


£0 P O 59; (1930) A LJ 181; Ind. Bul. (1930) 
0: 31 L W 309; 34 O W N 242; 32 Bom. LR 
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lessee elects to treat the transferee as the 
person liable to him. 

These provisions do not refer to a trans- 
feree of the lessee, ‘but of the lessor. It 
seems tome that the absence of any provi- 
sion for the corresponding case of a transfer 
from the lessee is not necessarily to be attri- 
buted to oversight, as suggested in Arde- 
shar Cowasji Patel v. K. D. & Bros. (2). 
The lessor's interest in the property was in 
existence prior to the time when hecame 
into relation with the lessee. The lessor’s 
interest does not rest upon or arise out of 


the contract between him and his lessee.: 


The law, therefore, contemplates transfer 
of the lessor’s interest independently of 
the lease and of the relation that the lease 
creates between the parties to the lease. 


The lessee’s interest,on the other hand, is a- 


creature of the contract between the lessor 
and the lessee. That contract was within 
the control of the parties, and presumably 
it is expected that the parties will, in mak- 
ing the lease, provide for the contingency 
of a transfer by the lessee. In any case, 
the results imputable to a transfer, which, 
in regard to the inception of the rights 
transferred, depends upon contract, must 
beso immersed in the original contract 
and in the contract of transfer by 
the lessee, that the legislature may well 
have thought it futile to lay down any 
general provisions. 

An argument was addressed to us 
basedon Maung Fo [min v. Maung Sein 
Han (7) and the Specific Relief Act, s. 27 
(b), which is rather subtle but not 
negligible. Itis provided by that clause 
that specific performance may in the cases 
referred toins. 27, be enforced against 
a person who is not a party to the contract 
sought to be enforced but who claims 
under a party tothe contract by a title 
arising subsequently to the contract: and 
then an exception is stated. Thus sg, 27 
(b) deals with the liabilities of the 
transferee the subject on which! we are 
seeking light: and its bearing on the facts 
of any particular case must be considered. 
The third illustration to cl. (b) indicates 
that, in the circumstances there stated, 
possession of one of the original contracting 
parties may be sufficient notice of his 


prior claims if he seeks to enforce 
the contract against the other original 
contracting party's transferee. The 


illustration is intended to explain when it 
may be considered that there is notice 


Ny 116 Ind. Qas. 478;7 R 100; AI R 1929 Rang. 
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of the transfer, so that the exception does 
not come into operation, viz., it explains when 
the original contracting party's possession 
is notice to the later claimant (the transferee.) 
Toe argument before us seeks to attain 
the reverse, to make possession operate as 
a meansfor enhancing the liability of the 


possessor. This the illustration does not 
do. The illustration enhances the pri- 
vilege3 not the liabilities of the possessor. 


In the illustration A and B are the parties 
to the original contract (say for the present 
lessor and lessee). Then A (lessor) transfers 
to C (mortgagee). B’s (lessee’s) possession 
is in that case notice to C and the contract 
between A and B can be enforced against 
C because though © is a transferee of A 
for consideration yet since C has notice of 
B's claims against A, Bs rightsare not 
affected by the transfer toO. The inappli- 
cability of the illustration to the present 
case thus becomes obvious: the possession 
is there inthe person who is party to 
the original contract and who seeks to 
enforce that contract against a transferee 
of the other contracting party. In the case 
before us possession is with the transferee: 
and he is sought to be fixed with 
liabilities because he has taken posses- 
sion. 

Nevertheless the significance ofs. 27 (b) 
and the illustration need not, therefore, 
bs entirely overlooked. 

The section expressly lays down that the 
transferee may be fixed with the liabilities 
of the original contracting party. The 
illustration shows the importance that 
possession may have in determining whether 
he is so fixed. Other such circumstances 
creating liabilities without direct con- 
tractual relations are indicated by such 
cases as Irving v. Turnbull (8), Blackwell 
& Co. v. Jones & Co. (9) and Awadh Sarju 


Prasad Singh v. Sita Kam Singh (10). 
These cases show—speaking in terms 
of 5.27 (b,—in what circumstances the 


transferee would be said to be claiming 
under the lessee, so that the lessee’s con- 
tract could be enforced against him. In 
the case before us, as I have already said, 
the mortgagee did not have possession 
prior tothe sale. As possession is the 
main purpose of the lease, he cannot, 
in my opinion, be said to come under the 
principle of s. 27 (b) tillthe sale took place 
and he took possession. The lower Oourts 
were misled by the decision in Vithal 


- Bg) (4900) 2 Q B 123; 69 L J QB 593. 


(9)7 BHO RM4. I 
(10)29 A 37; 3 A'L J 783; A W N 1906, 261 
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Narayan v. Shriram Savant (3). That 
decision was erroneous for the reasons 
pointed out in Theethalan v. Eralpad 
Rajah (4) the effect of English authorities 
is not there correctly appreciated. 

In view of the law laid down in the 
Indian enactments the position in each case 
must .be considered in- connection with 
the terms of the lease and of the mortgage 
and all the events that have taken place. 
I have already referred to some of the 
circumstances hearing on ‘the question. 
Possession by the mortgagee is no doubt 
a very important factor. Here liability 
after possession is admitled. But no one 
circumstance can be taken as determina- 
tive. The particular transactions consi- 
dered in the light of the enaciments must 
determine the liabilities of the parties 
amongst themselves. 

I come back to the question with which 

I started,—is there anything inthe nature 
of a contract express or implied or of a 
Telation resembling that created by con- 
tract by which defendant No. 9 became 
liable for rent to the lessor prior to Novem- 
ber 22, 1928 ? In my opinion that question 
. must, in the present case, be answered in 
the negative. No ground of liability prior 
tothe admission by the mortgagee has 
been madeout. 
_ For thése reasons, and the reasons stated 
by the learned Chief Justice, I am of 
opinion that the appeal should be allowed 
in the terms stated by him. 

N. J. Wadia, J.—I agree. The question 
which we haveto consider in this case is 
what is the nature of the mortgage passed 
by Bhogilal to defendant No. 9 in 1996. 
Although it was argued that that mortgage 
amounted in effect toan English mort- 
gage, yet it is clear that none of the re- 
quisites of an English mortgage are 
satisfied. ‘here was clearly inthis mort- 
gage no condition binding the mortgagor 
to repay the money ona certain date, nor 
was there any provision for a retransfer 
by the mortgagee on payment of the 
mortgage money. The transaction, there- 
fore, is clearly not an English mortgage. 
It does not satisfy all the requirements of 
an usufructuary mortgage either, as there 
was acondition in it that the money 
advanced was repayable on demand and 
there was no provision that the mortgagee 
was entitled to retain possession until the 
debt had been satisfied from the rents and 


profits accruing from the property. Looked . 


at by itself the mortgage is not a simple 
mortgage sluce possession was transferred 
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to the mortgagee. But, I think that there 
is some force in the argument advanced 
on behalf of the appellant that if the 
mortgage deed and the rent note which 
was executed onthesame day are read 
together, the transaction as awhole might- 
be regarded as asimple mortgage. The 
mortgagor in ihis case transferred all the 
property tothe mortgagee to secure the 
amount of the loan but bya contempo- 
raneous agreement the property was leased 
by the mortgagee to the mortgagor. 
The mortgage deed stipulated that the 
mortgagor was responsible for the payment 
of Government assessment on the property. 
We have been referred to the view taken 
by the Patna Higb Court in the case of 
Rajniti Prasad Singh v. Commissioner of 
Income-tax, Bihar and Orissa (11), in 
which it was held under somewhat similar 
circumstances that: 

“Where a-borrower, to secure a loan of a large sum 
of money executed what purported to be a usufructu- 
ary mortgage in favour of the lender, who by a con- 
temporaneous document leased the properties back to 
the mortgagor, the transaction amounted~ir effect to a 
simple mortgage.” | w y 

On this view of the- case, there can be 
no question at all that there was no 
complete assignment of ihe interest of the 
mortgagor to the mortgagee and that the 
mortgagee could not be held liable for rent 
from, the date of the mortgage. Even if 
the mortgage. is not treated as a simple 
mortgage and is regarded as an anomalous 
one, itis clear that in this case there has 
been no complete assignment of the 
mortgagor's interest. The mortgage deed 
says that only possession of the property 
had been handed over, that the income 
realised from the property should be 
credited towards interest, and that if there 
be a surplus it should be credited 
towards the principal. The mortgagee 
was, therefore, liable to account for the 
income of the property. As there was no 
complete assignment of the mortgagee’s 
interest there could, therefore, be no 
privity of estate between the original lessor 
and ithe mortgagee defendant No. 9. I 
may refer here to the view taken by the 
Allahabad High Court in Mata Din 
Kasodhan v. Kazim Husain (12), that 
(p. £74*)— 

“an Indian mortgage of any kind does not mean 
the conveyance of ‘property absolutely to the mcrtgagee’ 


so that even ifthe English technical phrases ‘legal 
estale'as distinguished from ‘equitable estate’ were: 


(11) 123 Ind, Cas 617. 9 Pat, 194; AI R 1930 Pat. 
23, Ind. Rul. (1939) Pat, 345, 
` (12) 13 A 432, 
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- to be imported into the Indian Law of mortgages, 


it must be held that notwithstanding the execution 
of a mortgage of any kind, the "egal estate," vests not 
in the mortgagee but remainosia the hands of the 
mortgagor, for, he continues to be the owner of the 
property, entitled to deal withitas he likes, subject, 
of coursa, to the incidents of the mortgage which he 
has already exesuted,.” 


A mere transfer of possession by the mort- 
gagor to the mortgagee cannot create 
privity of estate between the mortgagee 
and the original lessor. Both the lower 
Courts have based their decision on the 
ruling in Vithal Narayan v. Shriram 
Savant (3). That view has been referred 
to and dissented from in Theethalan v, Eral- 
pad Rajah (4), I agree with the view taken 
by my Lord the Chief Justice that the 
ruling in Vithal Narayan v. Shriram 
Savant 3) cannot be accepted as good 


authority. I would, therefore, allow the 
appeal with costs, 
Ne Appeal allowed. 
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‘Criminal Procedure Code (Act V of 1898), ss 403, 
437— Penal Code (Act XLV of 1860), ss, 307, 333— 
Charge-sheet under ss 307, 323~Charges framed 
under s. 323—Omission to mention charge under s. 307 
— Acquittal under s. 323 — Revision — Commitment 
under 3 308, legality of—Order of discharge under 
s. 303, if umplieed—Jurisdiction of Sessions Judge tu 
order commitment. . . 

The accused was placed on trial before a Magis- 
trate for offences under ss. 307 and 324, Penal Code. 
Charge was framed under s. 323 but the Magistrate 
omitted to say anything about s. 307. The accused 
was acquitted. Butthe complainant applied to the 


~~ 


Sessions Judge for revision ofthe order with the. 


result that. the Sessions Judge ordered that theac- 
cused should be committed to Sessions on a charge 
under s. 308: 

Held, that there was a case before the Magistrate 
under s. 307 and although he had not passed any orders 
in regardto that partof the case it must be held that 
an order of discharge was implied, The Sessions 
Judge therefore had jurisdiction under s. 437, 
Oriminal Procedure Codeto direct that the accused 
should be committed for trial.- Krishna Reddi v, 
Subbamma (2}, Sheo Narain Singh v. Radha Mohan 
(6}and Emperor v. Zuji Manu (7), relied on. 
Marappa Goundan,In re (1), Umrao Khan v. 
Emperor (4) and Abdul Hakim v. Bazruk Ali (5), 
distinguished, 


Or. R. from an order of the Sessions 
Judge, Bareilly, dated August 22, 1933, 
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The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application fot 
the revision of an order of thse Sessions 
Judge of Bareilly passed in the following 
circumstances. Four persons were charged 
before a first class Magistrate with offences 
under s. 826, Indian Penal Code. Two of 
them were convicted under that section and 
sentenced to termsof imprisonment and the 
other two were acquitted because the 
Magistrate considered that the evidence 
against them fell short of absolute proof. 
The complainart in the case applied to the 
Sessions Judge for revision ofthe order of 
acquittal, and the two persons who had been 
convicted also appealed against their 
convictions and sentences, and in the 
order with which I am now concerned the 
Sessions Judge allowed the revision. and 
ordered that the -two present applicants 
Sukh Lal and Bhola should be committed 
to Sessions on a charge under s. 808, Indian 
Penal Code. TheSessions Judge remark-- 
ed:— 

“All the four accused persons are alleged to have 
assaulted Mindhai at one and the same time and three 
of them were armed with spears, Although it may 
not be possible to infer that they intended to kill 
Mindhat, the nature of the injuries and the manner 
of the assault do indeed show that they intended 
to cause such bodily injuries on him as were likely to 
cause death and in the circumstances the proper 
charge to frame against them was one under s. 308, 
Indian Penal Code.” 

He has discussed the evidence to a 
certain exient and he has also remarked 
that two ofthe accused persons (i.e. the 
present applicants) have been acquitted | 
without sufficient reasons. But the main 
cause ofhis order is taat the Magistrate 
should not have disposed of the case him- 
self but should have committed it to 
Sessions. 

It has been argued by Mr. Aziz that the 
order of the Sessions Judge is an illegal 
Under cl. (4) of s. 403 of the Criminal 
Procedure Code, & person acquitted or con- 
victed of any offence constituted by any 
acts may, notwithstanding such acquittal 
or conviction, be subsequently charged 
with, and tried for, any other offence con- 
stituted by the same acts which he may 
have committed if the Court by which 
he was first tried was not competent to 
try the offence with which he is subsequ- 
ently charged, and itis freely admitted by 
Mr. Aziz that the mere fact that the two 
applicants have been acquilted of offences 
under ss. 323 and 326, Indian, Penal Code, 
will ‘not save them ‘from being tried on , 
an offence under 
\ 
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s. 307, Indian Penal Code, i.e. an offence 
of attempted murder, which the Magistrate 
who has acquitted them was not competent 
to try. The argumentis, however, that the 
Sessions Judge is not empowered by either 
8.436 or 437 or any other section of the 
Criminal Procedure Code to set aside an 
order of acquittal, orto orderthe commit- 
ment of-the applicants for trial for an 
offence in respect of which no order of 
discharge has been pronounced. I need 
not now consider the question ofs. 436 
because the order of the Sessions Judge 
purports to have been passed under s. 437, 
Criminal Procedure Code and under that 
section the Sessions Judge : 

“On examining the record of any case under 
s. 435 or otherwise, may, if he considers that such 
ease is triable exclusively by the Court of Session 
and that an accused person has been improperly dis- 
charged by the inferior Oourt.....order him tobe 


committed for trial upon the matter of which he has 
been......improperly discharged,” 


In the present case no express order of 
discharge of an offence unders. 307 or s. 308, 
Indian Penal Code, was pronounced or 
recorded by the Magistrate, but the record 
shows that the Police Report on which the 
case was instituted in the Court ofthe 
Magistrate quotes s. 307 together with s. 326 
as the appropriate section ofthe Code under 
which the accused are to be prosecuted. 
There is nothing in the order of the Magis- 
trate to show that he consciously con- 
sidered whether s. 807 would be applicable 
to the case against the accused, and itis 
argued by Mr, Aziz that for this reason it 
cannot besaid that any order of discharge 
of the offence of attempted murder was 
implied by the Magistrate when he passed 
his order acquitting the applicants under 
s. 323 and s. 326, and therefore it is said the 
Sessions Court had no jurisdiction to direct 
a commitment. 

It may be said at once that the Sessions 
Judge's order, in so far as it purports to set 
aside the order of acquittal, 7. e., acquittal 
on the charge under s. 326, Indian Pena] 
Code, appears to be without jurisdiction and 
is null and void, but this does not affect the 
question of whether the order of commit- 
ment for trial under s. 303, Indian Penal 
Code is a good and legal order. In 
the case of In re Marappa Goundan 
(1) a Bench of the Madras High Court 
had to deal with a somewhat similar 
matter. A Magistrate had taken cognisance 
of a case on a Police charge sheet charging 
the accused with the offences of assault 

(1) 47 Ind, Gas. 669; 41 M 982; ATR1919 Mad 817; 


(1918) M W N 486; 24M LT 82; 35 ML Jd 667; Ly 
Or. L J 945, 
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and hurt under ss. 354 and 323, Indian 
Penal Code, but there was no mention of a 
charge under s. 376 and the prosecution did 
not press for a charge under that section. 
The Magistrate drew charges under ss. 
354 and 323, but the District Magistrate 
on a petition of the complainant’s revised 
the order and directed the commitment of 
{he accused under ss. 376 end 511, but the 
High Court held that as the attempt of 
rape was not mentioned in the Police 
charge sheet on which the Subordinate 
Magistrate took cognisance of the case, and 
the prosecution did not press forthe fram- 
ing by the Magistrate of a charge in respect 
of that offence, the Sessions Judge was 
justified in holding that the District Magis- 
trate had no authority to interfere in revision 
in deciding that matter. The Benchdo not 
refer to any section of the Criminal Proce- 
dure Code, but they have differentiated the 
case before them from that decided by a 
Full Bench of the Madras High Court in the 
case of Krishna Reddi v. Subbamma (2) to 
which I shallrefer again later on. Mr. Aziz 
has also referred to some cases decided in. 
this High Court, viz., Bindeshri Dube v. 
Emperor (3) and Umrao Khan v. Emperor 
(4) but these relate rather to the merits 
of the case and do not really touch the 
question which I have now to consider. In 
thecase of Abdul Hakimv. Bazruk Ali 
(5) however, a Bench of the Calcutta High 
Court considered this question at some 
length, They were deciding a case in 
which a person had been accused in a 
Magistrate’s Court for an offence under s. 465, 
Indian Penal Codeand nad heen acquitted, 
The Sessions Judge in revision directed 
the commitment of the accused on a charge 
under s.467, and the High Court held 
that as there was nothing inthe Magistrate's 
order to show that in his opinion on the 
materials before him the accused should 
not be charged under s. 467, Indian Penal 
Code, the order could not be interpreted as 
being en order of discharge and therefore 
the Sessicns Judge had no power to direct 
the commitment of the accused or to order a 
further enquiry in respectof that offence, 
Inthe course of that judgment they re- 
marked:— 

“The acquittal ofan accused on a charge framed 
dees not necessarily imply that the Magistrate dia- 
charged him in respect of any other charge which 

(2) 24 M 136 

(3) 59 Ind. Cas, 193: 18 A L J 1135; 22 Cr, LJ 
49. Al R1920 All 266; 2U P L R(A) 374. 

(4) 71 Ind Cas. 600; 21 A LJ 194; A IR 1923 all, 
484: 24 Cr. LJ 184 


(5) 41 Ind. Cas, 638; 22 O W N 117; 18OrLg 
834; 26 OL J 210, 
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might have been framed. The Magistrate must con- 
sciously do something or make some order which 
shows that in his opinion on the materials before 
him theaccused should not 
offence,” 


It may be accepted thatthe conviction 
or acquittal of an accused person on a 
charge framed does not and cannot Carry 
with it the implication that he has been 
discharged of every other conceivable 
offence, and the opinion of the Calcutta 
Bench undoubtedly was that the only 
order of ‘discharge’ that can beheld to be 
implied ina Magistrate’s order is one with 
regard to a matter on which the Magistrate 
has adjudicated. 

In support of ihe order passed by the 
Sessions Judge, Mr. Pathak has pointed to 
some decisions in which the circumstances 
were moreor less similar to those in the 
present case. I have already referred to 
the Full Bench decision of the Madras High 
Court in the case of Krishna Reddi v. 
Subbamma (2). In that case certain 
persons were charged before a Magistrate 
under s. 379, Indian Penal Code and the 
prosecution applied fora further charge 
under s. 477 but the Magistrate declined to 
add this charge because, in his opinion, 
there was no direct evidence that the 
accused had destroyed or secreted the note, 
He acquitted the accused of the offence 
under s. 379 and the Sessions 
Judge directed the committal of the 
accused for trial under s. 477. The 
High Court decided that as the order of 
the Magistrate was in substance one dis- 
charging the accused in respect of the 
offence under s. 477, the Sessions Judge 
had jurisdiction to make the order. In 
the course of the judgment, the Bench 
remarked:— 


“Chapter XVIII relates to enquiries into cases. 


triable by the Court of Session or High Court. The 
primary object of s 209 is to make provision for 
the procedure in such cases. If, in the opinion of the 
Magistrate, there is no evidence to warrant a charge 
for an offence exclusively triable by a Court of 
Session, he may ‘discharge’ the accused in respect 
of the alleged offence and, having done so, may 
proceed as regards the minor offence or offences 
under Chap. XX1t or other appropriate chapter. In 
fact, a Magistrate cannot proceed to act under the 
latter part of sub-s. (1) of s £09 until he has 
‘discharged’ the accused under the former part of 
the sub-section This is the course which the 
Magistrate adopted in the present case.” 

This decision has been quoted in a case 
before the Allahabad High Court reported 
as Sheo Narain Singh v. Radha Mohan (6) 
in which a Single Judge of this Court 


(6) 53 Ind. Oas. 618; 42 A 128; 20 Cr. LJ 778: A 
IR 1919 Al, 66; 17 A L J 1093; 1 U P bR(A) 
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decided that in a “case, where two persons 
were put on trial before a second class 
Magistrate for offénces under s. 307 and 
s. 823, Indian Penal Code and one of 
them was discharged and the other 
charged under s. 323, the effect of this 
was equivalent to a discharge so far as 
the offence under s. 307 was concerned and 
it was open to the District Magistrate to 
direct a further enquiry. It is difficult to 
distinguish this case on the merits from 
the present one, for in the present case, 
as in the reported case, the accused had 
been placed on trial before a Magistrate 
for offences under s. 307 ands. 323, Indian 
Penal Code, and the Magistrate, though 
he framed a charge under s. 323 omitted 
to say anything about s. 307. Mr. Aziz 
has argued, however, that the learned 
Judge might have distinguished the cir- 
cumstances of that case from those in 
the case before the Full Bench of the 
Madras High Court, because in the Madras 
case the prosecution pressed for a charge 
under s. 477 and the Magistrate, after 
considering the evidence, declined to frame 
a charge under that section. In the case 
of Emperor v. Zuji Manu (T) the circum- 
stances were similar to those in ihe Madras 
case, that is to say, the Magistrate found 
that the major offence was not made out 
and charged the accused with the minor 
offence and convicted him. The District 
Magistrate directed the convicting Magis- 
trate to commit the case to the Court 
of Session for trial under the major charge, 
and the High Court held that his order 
was a legal one. From these decisions it 
appears that the one decision of the 
Allahabad High Court that is really ap- 
posite is in favour of the legality of the 
order of the Sessions Judge. But it is 
argued for the appellant that that case does 
not state the law correctly and that a dis- 
tinction must be drawn between those 
cases where the Magistrate has consciously 
dealt with the evidence for the major 
offence and decided not to draw a charge, 
and those cases where he has ignored the 
existence of the complaint of the major 
offence altogether. 

I have already said that an order, either 
of acquittal or conviction, cannot be held 
to carry with it the implication that the 


-accusedhas been discharged of all other 


conceivable offences, and there is the 

authority of.the Calcutta High Court for 

holding that where there is nothing in the 

order of the Magistrate to show that he 
(7) 5Bom. L R 125, 
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has considered whether the major offence 
has been committed or not, it ought not 
to be held that an order of discharge of 
the major offence is implied. In the 
Calcutta case, however, as I have remark- 
ed, there was apparently | no complaint of 
the major offence, and the first occasion 
on which the question of whether the 
major offence had been committed was 
considered, was when the matter came 
before the Sessions Judge. In the pre- 
sent case and in the other Allahabad 
case to which 1 have referred, there was be- 
fore the Magistrate- a complaint or & re- 
port to the effect that the major offence 
had been committed. It is true that-there 
is very little evidence in the present case 
to show that the prosecution pressed for 
a charge under s. 307 or s. 308, nevertheless 
the offence was on the charge sheet for- 
warded by the Police, and it would be 
impossible to hold that there was no case 
of attempted murder before the Magistrate 
for decision or enquiry. When the matter 
came before him he had to decide whether 
to frame a charge under that section and 
to commit him for trial or not, and as he 
did not frame 2 charge, there, can be no 
explanation of what happened to the com- 
plaint or the report unless there was an 
implied order of discharge. ee 
to be the opinion expressed in the decision 
of the Full Bench of the Madras High 


Court, to which I have referred, and I am' 


ared to follow that as it is undoubted- 
a ee consonance with ' the trend of the 
other decisions that have been referred to 
in this case, and is not really inconsistent 
with the decision of the Calcutta Bench 
reported as Abdul Hakim v. Bazruk Ali (5). 
In my opinion, therefore, there was 2 
ease before the Magistrate under s. 307 
and although be has not passed any orders 
in regard to that ‘part of the case 1b must 
be held that an order of discharge 1s 1m- 
plied. The Sessions Judge therefore had 
jurisdiction under s. 437, Oriminal Proce- 
dure Code to direct that the applicants 
should be committed for trial. As regards 
the merits of the case, lt need only be 
gaid that the Magistrate apparently con- 
sidered that no charge should be drawn 
and the Sessions Judge considered that 
there had been 2 miscarriage of justice 
and that the Magistrate in disposing of 
the case under 8. 307 himself was clutching 
at jurisdiction with which he was not in- 
vested. There is no reason, therefore, to 
interfere and I dismiss the application. 
N. Application dismissed, 
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RANGOON HIGH COURT 
Criminal Appeals Nos. 1073 to 1079 
of 1933 
December 1, 1933 

DuNKLEY, J. 
NGA PO DWE AND OTHERS— 
VETSUS 

i EMPEROR— 

Criminal Procedure Code (Act V of 1898), s. 533 
-~-Statements made before Magistrate by accused in 
Police custody--Magistiate not properly recording 
statements—Defect, if cured by examining Magist- 
rate as witness—Statements, admissibility of—Evi- 
dence Act (I of 1872), ss. 29, 26. 

Where a Magistrate recorded the statements 
made by the accused on the reverse of the ap- 
plication for remand but did not take them down 
in accordance with the law relating to the record 
of confessions made before a Magistrate by accused 
persons in Police custody: 

Held, thatthis defect would be cured if the 
Magistrate was examined on oath.asa witness and 
he gave evidence that these statements were actually 
made before him. Hiserror in not recording the 
confessionin the proper way would thus be cured 
by the provisions of s. 538, Criminal Procedure 


ode. 

Held, also, that the statements made by the 
accused on the occasion were admissible in evid- 
Emperor v. 


the Third 
Magistrate, 


Faujdar (2), referred to. 

Cr, A. from an order of 
Additional Special Power 
Henzada, dated June 28, 1933. 
“Mr. Tun Byu, for the Crown. 

Judgment.—The seven applicants have 
been convicted of the offence of dacoliy, 
under s.. 395, Indian Penal Code and ` 
sentenced to varying terms of imprisonment 
of seven years or less. In view of the 
previous convictions of the appellants, Po 
Dwe Thein Po and Sami, the sentences 
which have beenpassed upon them were 
inadequate and this case ought to have 
been committed to Sessions and should 
not have been tried by 2 Special Power 
Magistrate. It concerns an attack by a 
large band of dacoits on ‘the house of 
Maung Shwe Win at Kalawgon village on 
the night of March 7, 1983. There were 
apparently nine dacoits in all and they 
were armed withdahs and were carrying 
torches. They obtained loot to the value 
of about Rs. 300 and then left the house, 
taking Shwe Win and his cousin, Po 
Htwe who lives in his house as hostages. 
Shwe Win was released at a short distance 
from the village, and Po Htwe wasreleased 
somewhat further on. Meanwhile the vil- 


-Jagers had collected and were following in 


pursuit of the dacoits, and when Shwe 
Win and Po Htwe were released they also 
joined inthe pursuit. The dacoits were 
overtaken near the Daga Yo, and Po Htwe 
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succeeded in hitting one of them, who 
turned to resist him, with a harpoon. 
This dacoit wasfelled to the ground and 
then was severely handled by the villegers. 
He is the first appellant, Po Dwe. He was 
caplured on ths spot. He was examined 
by the headman, Maung Po Khet (P. W. 
No. 9), who was following with the vil- 
lagers, and he gave the names of his ac- 
complices as Thu Ya, Ba Khin, an Indian 
of Ywathit (i. e., Sami) and others whose 
names were unknown to him. Certain of 


the dacoited property was recovered near 


his body. It is unnecessary to consider 
further the evidence against Po Dwe. His 
participation in this dacoity has been prov- 
ed by his capture and his confession tothe 
headman when he was captured. In de- 
fence he tried to set up that he was a 
harmless villager who was mistaken for 
a dacoit and was set upon by the villagers 
when he was returning. from a pongyi 
byan; buthe cannot, of course, explain 
how, if he was not one of the dacoits, he was 
able to give these names as his accomp- 
lices when he was captured. 


The appellant, Shwe Wa, was suspected 
of this crime in consequence of informa- 
tion obtained after Thu Ya, one of the 
persons named by Po Dwe, had been ar- 
rested. On March-8, headman Po Htaik 
(P. W. No. 36) sent Pi Chai, P. W. No. 25, to 
‘go and fetch him. Pi Chaiwent and called 


Shwe Wa and brought him to the Village- 


Committee member, Maung San (P. W. 
No. 35), who. “took him to the headman. 
When Pi Chai went and fetched him, he at 
oncetold Pi Chai that he had one pair of 
gold bangles which he had obtained in this 
dacoity, and he produced these and hand- 
ed them overto Pi Chai. These bangles 


have been clearly identified as being part 


of the dacoited property by Ma Mai Htai 
(P. W. No. 5), the wife of Shwe Win and 
her sister, Ma E Thwe, (P. W. No. 6). 
When Shwe Wa was brought, before Maung 
San, he at once made a statement, .in 
answer to Maung San’s questions, {that he 
had taken part inthe dacoity and that 
his comrades were Thein Pe, Sami, Ba 
Khin, Thu Ya, Nga Kha, N ga Hla and two 
unknown men, Maung San then handed 
over Shwe Wa to headman U Hman (P. W. 
No. 59), who also questioned him and to 
him Shwe Wa stated that he had taken 
partin the dacoity and that his comrades 
were Thein Pe, Ba Kin, Sami, Po Dwe, 
the latter’s brother, Thu Ya and two others 
whom he did not know. The  conféssions 
made to Maung San and Maung Hman are 
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admissible: in evidence, for at that time 
Shwe Wa ‘was notin Police custody. In 
fact, ha- was handed “over to Sub-Inspector 
Maung An, who arrived on the scene about 
one “pot boil” after the headman had ex- 
amined him. Shwe Wa now denies that 
he made such statements to Maung San or 
the headman, but the evidence of Pi Chai, 
Mauog San and Maung Hmanis conclu- 
sive on this point. ; 
Furthermore, on March 9, the appellants 
were brought before U Thit, First Addition- 
al Special Power Magistrate of Henzada 
for a remand and when U Thit called 
upon them toshow cause against remand, 
Shwe Wa; Ba Khin and Thein Pe admitted 
to him that they had taken part in this 
dacoity, alleging thatthey had done go at 
the request of Po ‘Dwe and Sami and 
that Po Dwe was their leader, The state- 
ments made by these appellants were 
recorded by the -Magistrate on the reverse 
of the application for remand, but unfor- 
tunately he did not take down their state- 
ments in accordance with the law relating 
to the record ofconfessions made before a 
Magistrate by accused persons in Police 
custody. However, this error is cured by 
the fact: that the Magistrate has been 
examined on oath as a witness and hag 
given evidence thatthese statements of 
these appellants were actually made before 
him; and, consequently, his error in not 
recording their confessions in the proper 
way is cured: by the ‘provisions of gs. 533, 
Criminal Procedure Code. Section 28, Evi- 
dence Act, lays down that a confession 
made by a person while in the custody of 
the Police shall not be proved unless it 
was made in the immediate presence of a 
Magistrate; but s.29 provides that a con- 
fession does not become irrelevant because 
it was made in answer to questions which 
the accused need not have answered, 
whatever may have been the form of these 
questions, or because he was not warned 
that hewas not bound fto make such a 
confession and that evidence of it might 
be given against him, Consequently, the 
statements made by these three appellants 
to U Thit, when they were produced for 
purposes of remand are admissible in 
evidence, and as authority for this proposi- 
tion the cases of In re Vellamoonji Goun- 
dan (1) and Hmperorv. Faujdar (2) may 
(1) 137 Ind, Cas. 863 A I R 1932 Mad. 431; (1932) 


Cr Cas. 412; 33 Or I, 15926: 55 M 711; 62 ML Í 
559; 25 L W 54? (1932) MW N 449; Ind. Rul. 
(1932) Mad 459 ; 

(2: 144 Ind. Cas. 1021; AIR 1933 All. 440: L R14 
A 153 Or.; (1933; Or Oas. 746; 6 RA 43; 34 Or, L, 
J 875; 55 A-463; (1933) AL J 1518. 
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be cited. 

There is further the evidence of Maung 
Pay Si (P. W. No. 27) and Maung Po 
Kyauk (P. W. No. 28)that Shwe Wa was 
seen in company with the appellants, Sami 
and Ba Khin, onthe day of the dacoity. 
The evidence against Shwe Wa is over- 
whelming, and his appeal, is, therefore, 
dismissed. [His Lordship then consi- 
dered the cases of the other appellants and 
dismissed all the appeals except that of 
Maung Hla in whose case the benefit of 
doubt was given. | 

N. Order accordingly. 


e—a 


BOMBAY HIGH COURT 
Criminal Appeal No. 472 of 1933 
November 10, 1933 
BEAUMONT, C. J., AND BaR Les, J. 
EMPEROR—APPELLANT 

i VETSUS 

SAMAT KALA—ACCUSED— RESPONDENT 

Penal Code (Act XLV of 1€60), ss. 302, [04—Murder 
—Blow on head with sharp instrument with force— 
Death— Offence —Intention— Criminal trial. 

The ordinary rulein criminal cases is, and must 
be, that intention is to beinferred froma person's 
acts. Where a man strikes another on the head with 
a sharp instrument with such force as to penetrate 
to the brain,the only possible intention that can be 
inferred is an intention to cause an injury which the 
accused knew would be likely, and indeed bound, to 
cause death. Emperor v. Sardarkhan (1), explained 
and not followed. o. 

Cr. A. from conviction and sentence 
passed by the Sessions Judge, Kaira. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. | 

Mr. N. P. Desai, (appointed), for the 
Accused, 


Beaumont, C. J.—In this case the 
accused was tried by the Sessions Judge 
of Kaira with assessors ona charge under 
s. 302, Indian Penal Code and he was 
convicted under s. 304, that is to say, of 
culpable homicide not amounting to murder 
and sentenced to five years’ rigorous 
imprisonment. From that conviction he 
appealed,and the Government of Bombay 
have also appealed against his acquittal 
under s. 302. The evidence against the 
accused consisted of four eye-witnesses, 
who say that on the day ofa Holi holiday 
a squabble arose, and the accused's 
brothers at the instance of the accused 
started to beat one Gema, who had alleged 
that the accused had stolen his son's ear- 
rings. The deceased interposed and 
rebuked the accused and his brothers. 
Thereupon the accused came up behind 


EvPEROR V. SAMAT KALA 


148 I0 


the deceased and gave him a blow with &- 
dharia which penetrated the skull. The 
blow was a very severs one. According 
to the medical evidence itinflicted a wound 
51" iong, 5/8" broad, and 14" deep penetrat- 
ing tothe brain inthe mıddle of the head. 
The learned Sessions Judge and the 
assessors accept the evidence of the prosecu- 
tion witnesses and Isee noreason to differ 
from their conclusion. A verbal complaint 
was at once made to Ex.8, who was a 
police constable on duty that the accused 
had struck the deceased, and almost 
directly after the deceased died. On the 
same night a formal complaint was made 
by the deceased’s brother charging the 
accused with the act. I see no reason, 
therefore, for thinking that the leained 
Judge arrived at a wrong conclusion in 
accepting the prosecution evidence. If 
that is so, the position is that the accused 
struck the deceased on his head with the 
sharp edge of a dharia with such force as to 
penetrate 14" inches into the skull. Prima 
facie that would seem io bea plain case of 
murder. The learned Sessions Judge held 
that the case might be brought under s. 304 
as culpable homicide not amounting to 
murder on the strength of the decision of 
this Courtin Emperor v. Sardarkhan (1). 
That case may on its facts have been 
rightly decided; we are not concerned with 
that. It was acase in which the accused 
gave a blow onthe head of the deceased 
with a stick, and that fact distinguishes 
the case from the present one,- whether the 
blow was given with a sharp instrument, 
viz., the dharia. But Imust confess that I 
have some difficulty. in following the reason- 
ing of Mr. Justice Beaman in that case. He 
says (p. 29*):— 

“Doubtless the learned Sessions Judge (who had 
held the act to amount to murder) has followed what 
in a majority of cases—we think we must concede— 
to be the right and logical course. He has inferred 
the intention, that is tosay,from the extent of the 
injury and the nature of the weapon used. On the 
other hand, where cases of this kind are tried by jury, 
juries are much more disposed to take a liberal and 
less logical view and tolook at all the surroundipg 
circumstances with the object, if possible, of reducing 
the offence and so, notwithstanding the character of 
the injury and the nature of the weapon, imputing a 
lesser intention to the accused. 

On that basis the Court in that case held 
that the lesser offence might be imputed. 
The reasoning seems to me somewhat 
remarkable, Itreally comes to this, that 
although the Sessions Judge arrived ata 

(1) 36 Ind. Oas 518;41 B 27;18 Bom. L R 
793; 17 Cr. L J. 530 


“Page of 41 B.—[Ed.] 
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logical and correct Gonclusion by applying 
the law to the facts, nevertheless, because if 
the case had beentried by a jury, such 
jury might have arrived ata less logical 
and correct view, the High Court on appeal 
ought to assume to itself the infirmities of 
such hypothetical and non-existent jury 
and to reverse the correct conclusion of the 
trialJudge. Iam quite unableto follow 
that reasoning. The ordinary rule in 
criminal cases is ahd must be, that inten- 
tion isto be inferred from a person’s acts. 
In the majority of cases you cannot prove 
intention in anv other way, and where a 
man strikes another on the head with asharp 
instrument with such force as to penetrate 
to the brain, it seems to me that the only 
possible intention we caninfer is an inten- 
tion to cause an injury which the accused 
knew would be likely, and indeed bound, 
to cause death. That being so, I think we 
must dismiss the appeal of the eccused 
and allow the appeal of the Government, 
and convict the accused unders. 302 of the» 
Indian Penal Code. - 
With regard to sentence, there is no 
reason for thinking that the murder was 
premeditated. It took place on the day of 
a Holi holiday when probably the accused 
-was excited, and we think that it is nota 
casein which the extreme penalty should be 
inflicted. We, therefore, sentence the 
accused to suffer transportation for life. 
Barlee, J.—I agree, and have nothing 
to add. 
- N: Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 985 of 1926 
| November 9, 1933 
Jar Lat, J. 
SHEO CHAND AND OTHARS-—ÅPPELLANTS 
versus 

DAYA RAM AND OTHERS— RESPONDENTS 

Custom (Punjabj)—Succession—Jats of village 
Mandi, Tahsil Panipat, District Karnal— Whether 
governed byfchundawand rule—Hniry in riwaj-i-am~ 
Presumption— Rebuttal of —Burden of proof. 

Jats of village Mandi in Panipat Tahbsil, Karnal 
District, are governed in matters of succession by 
the chundawand rule. - — 

The burden of rebutting the presumption arising 
from an entry in the riwaj-i-am is. on the party 
challenging its correction. 

Mr. Shamair Chand, for the Appellants. 

Mr. Amar Nath Chona, for the Respond- 
ents. F 
= Judgment.—One Daya Ram, a Jat of 

village Mandi in the Panipat Tahsil of the 
Karnal District, executed a deed in which 
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he recited that-he had adopted Dalipa, a 
minor, as his son. The appellants, who are 


‘alleged to be the reversioners of Daya Ram 


instituted a suit to contest this adoption. 
Two principal questions were agitated in 
the Couris below. One was that the plaint- 
iffs had no - locus standi to sue, because the 
succession in the family is governed by 
chundavand rule and according to that rule 
they would not be the heirs of Daya Ram. 
The second question which wes raised on 
behalf of appellants was that Dalipa had 
not as a fact been adopted by Daya Ram 
and the mere execution of the document 
did not amount to a valid adoption. There 
was some contention on behalf of the de- 
fendants that there had been a formal adop- 
tion, but if has been found by the District 
Judge that there was no such adoption. The 
learned Judge, however, has held that as 
a deed was executed by Daya Ram to 
provide evidence of an adoption and as 
the fact of adoption was reiterated by him 
in the course of the proceedings in this suit, 
Dalipa must be held to have been validly 
adopted. The learned Judge has further 
found that the family of Daya Rem follow- 
ed the chundawand rule of succession and 
has consequently, differing in this respect, 
from the trial Court, dismissed the suit. On 
the application of the plaintiffs, however, he 
has granted them a certificate under s. 41, 
Punjab Courts Act, on both these questions. 

The first and the most important question 
that arises for decision in this case is whe- 
ther the family of Daya Ram follows chund- 
wand rule of succession. If the answer to 
this question is given in the affirmative, as 
was done by the District Judge, then it is 
conceded that the plaintiffs would have no 
locus standi to sue and the suit must there- 
fore be held to have been rightly. dismissed, 
Now one important fact to notice in this 
case is thatin the Riwaj-i-am which was 
prepared in 1904 it is recorded that the 
parties follow the pagwand rule of succes- 
sion. I should say that there is no express 
entry to that effect, but there is a statement 
that the entry should be as before and the 
entry in the year I880 was to the effect 
that the parties followed pagwand rule of 
succession. The burden would, therefore, 
lie on the defendants to rebut the pre- 
sumption that arises from this entry, but 
the burden to prove was initially laid on 
the defendants when the issues-were framed. 
I have only mentioned this matter because 
the learned District Judge has omitted to 
notice the fact of this entry in the Riwaj-i- 
am, He -has-in the judgment mentioned 
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three instances of the family of the parties 
from. which it appears that chundawand 
rule of succession has been followed £o far. 
No instance to ihe contrary relating to the 
family itself has been cited by the other 
side. In additicn to this there are six other 
instances among the Jats of the village 
which show that chundawand rule of succes» 
sion has been followed. No criticism was 
offered at the bar to the existence of these 
instances or their applicability to this case. 
Mr. Shamair Chand however merely urged 
that these instances are old ones and the 
present tendency throughout the Province 
is to secede from the chundawand rule in 
favour of the pagwand rule. But he has 
cited no instance which would indicate a 
tendency iu this family or in this village 
among the- Jats to follow the pagwand rule 
of succession. The learned Counsel mainly 
relies upon the entry in the wajib-ul-arz but 
that entry was first made in the year 1880 


and in spite of if at least nine instances | 


have been given in which chundawand 1ule 
of succession was followed and as I have 
already stated, no instances to the contrary, 
“with the exception perhaps of two, which are 
also vague, have been cited. There is 
therefore no force in the’ con'ention of the 
learned Counsel for the appellants that the 
respondents have not proved any instances 
relating to the period after the entry in the 
settlement of 1901-05 was made, In fact 
there are some instances relating to the 
subsequent period. I must, therefore, hoid 
that in spite of the entry in the riwaj-t-am 
respondents have succeeded in proving that 
chundawand is the rule of succession in 
this family and consequently the conclusion 
of the learned District Judge on this aspect 
of the case 1s correct. 

That being so, it becomes unnecessary 
to discuss the other question involved in this 
case, that is to say, the factum or the vali- 
dity of the adoption of Dalipa by Daya Ram. 
I dismiss this appeal wilh costs. i 

No > Appeal dismissed. 


ROMBAY HIGH COURT 
Criminal Reference No. 108 of 1932 
November 21, 1932 
Braumont, C. J., AND BARLEE, J. 

Inve TIPPANNA KOUTYA MANNA- 
VADDAR— ACCUSED. 
` Criminal Procedure Code (Act V of 1896), ss. 358, 
263, 264, 2i0—Summary case—Magistrate, tf bound 
to record notes of evidence—Procedure. ; 

Jn summary cases the recording of evidence is 
governed by es, 263 and 263, Criminal Procedure 
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Code and s, 255 has no application to summary 
cases. Consequently, a Magistrate trying a summary 
case is not bound to record any cotes of his evidence 
and itis no objection to his decision unders. 750 
that he destroyed any notes he did take of the 
original hearing. 

Or. R. made by the Sessions Judge at 
Belgaum, against anorder made by the 
Hon. Magistrate, F. C., Cantonment of 
Belgaum. 

Mr. D. R. Manerikar, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Grown. 

Mr. R. G. Naik, for the Complainant. 

Beaumont, ©. J.—This a reference made 
by the Sessions Judge of Belgaum under 
s. 438 of the Criminal Procedure Code. 
lt appears that certain accused persons 


‘were charged under ss. 323, 504 and905 


of the Indian Penal Code, before the Jearn- 
el Honorary Magistrate, First Class, Bel- 
gaum, who acquitted them unders. 208 of 
the Criminal Procedure Code. He there- 
upon, in exercise of the powers conferred 


“upon him by s. 250, called upon the com- 


plainant to show cause why hbe should not 
be orderad to pay compensation to the 
accused on the ground that, the charge he 
had made against them was false and 
e:ther frivolous or vexatious. The learned 
Magistrate then recorded the reasons given 
by the complainant for suggesting that 
he ought not to be dealt.with under s. 250, 
and being dissatisfied with those 1eascns, 
the learned Magistrate directed the com- 
plainant to pay Rs. 50 to all the accused. 
An application was then made by the 
complainant to the Sessions Judgeof Bel- 
gaum to review that order and the learn- 
ed Sessions Judgo, considering that the 
order was wrong, hasreferred the matler 
to this Court. The reasons given by the 
learned Sessions Judge are based on two 
alleged irregularities in the original trial. 
He says, inthe first place, that the accus- 
ed were not questioned after the prosecu- 
tion evidence was closed, under s. 342, 
Therein I think he is wrong on the facts, 
because the record shows that the accused 
were questioned afterthe close of the pro- 
secution evidence. 

The next point is a . more serious one, 
and raises a question of procedure on which 
there has been a difference of opinion be- 
tween the Calcutta High Court and the 
Allahabad High Court. The point is this, 
The offence charged against the accused 
came within the provisions of s. 260, sub- 
s. (1) of the Criminal Procedure Code and . 
therefore the offence was triable summari- 
ly by a Magistrate of the First Class ems 
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powered under that séétion, and was s9 
tried. The Magistrate made some nites of 
the evidence recorded, but he did not keep 
them, and the learned Sessions Judge was 
of opinion that the Magistrate was bound 
to take a note of the evidence under s.355 
of the Criminal Procedure Code, that, 
those notes not being available, it was 
not possible for a Court in revision to de- 
termine whether the prosecution. was false 
and frivolous or vexatious, or not. The 
answer made by the accused to that is 
that the learned Judge was not bound to 
-record any notes of the evidence and that 
if he did record any [notes, they were his 
private property, and he was entitled to 
destroy them since they formed no part of 
the record. The question, therefore, to be 
determined is, whether the learned Magis- 
trate was bound by the provisions of s. 355 
of the Criminal Procedure Code to record 
the evidence, this being a summary trial. 
Under s. 263 of the Code which is one of 
the sections dealing with summary cases, 
it is provided that where no appeal lies, the 
Magistrate need not record the evidence, 
though he has to enter certain particulars. 
Under s. 264,in summary cases where an 
appeal does lie, the Magistrate has to re- 
cord a judgment embodying the substance 
of the evidénce, and such judgment is to 
be the only record ‘in cases coming within 
that section. Here, the accused having been 
acquitted, we do not know whether ihe 
case fell within s. 233 or s.264 but under 


neither of those sections is the Magistrate 


bound to record evidence. Then we come 
to s. 304, which provides that in inquiries 
and trials other ihan summary trials bya 
Magistrate other thana Presidency Magis- 
trate or Sessions Judge, the evidence of the 
witnesses shall be recorded “‘in the follow- 
ing manner.” Then comes s. 355, which pro- 
vides that in summons cases tried by a 
Magistrate other than a Presidency Ma- 
gistrate, and in cases of the offences men- 
- tioned in sub-s. (1) of s. 260, cls. (b) to (m), 
when tried by the Magistrate of the First 
or Second Class, the Magistrate shall make 
a memorandum of the evidence of each 
witness.. Now, this case is one of those 
mentioned in cls. (b) to (m) of sub-s. (1) of 
s. 260, and the view urged on behalf of 
the complainant and the view which pre- 
vailed in the Oalcutta High Court in Satish 
Chandra Mitra v. Manmatha Nath Mitra 
(1) is that in every case of the classes 
mentioned in cls. (bi to (m) of s. 260, the 
"_ (t) 61 Ind, Oas, 846; 48 O. 280; 320. L, J 451; 22 
gr. L, J. 462, 
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provisions of s. 355 apply. -On the other 
hand, the view contended for by the ac- 
cused, and the view which prevailed in 
the Allahabad High Court in Emperor v. 
Mantu-Tiwarr (2) is that s. 855 has no ap- 
plication whatever to summary trials. In 
my opinion the latter view is the right one. 
Section 355 follows immediately ons. 354, 
which introduces the sections providing 
how in trials other than summary trials the 
evidence is to be recorded, and ap- 
peais clearly to limit the cperation of 
s. 359 to trials other than summary 
trials. It is also to be observed that 
in s. 300 the reference is to cases 
mentioned in s 260, sub-s, (1), cls. (b) to (mẹ, 
and not to cases tried summarily under that 
section. Jt is further to be observed that 
s. 395 includes a Magistrate of the Second 
Class dealing with cases under s. 260, 
cls. (b) to (m), though such a Magistrate 
has no power to try any such case sum- 
marily. In my opinion, therefore, the view 
ofthe Allahabad High Court is to be pre- 
ferred to that of the Calcutta High Court. 
I think that in summary cases the record- 
ing of evidenceis governed by ss. 263 and 
204 and that s.355 has no application at 
all to summary cases. If that is so, the 
learned Magistrate in this case was not 
bound to record any notes of the evidence 
and it is no objection to his decision under 
s. 200 that he has destroyed any notes he 
did take of the original hearing. 

In my opinion there is no ground for 


interfering with the order made by the 


learned Magistrate, and this reference must 
be rejected. 

Barlee, J.— I agree. \ ; 

N. Reference. rejected. 

(2) 99 Ind. Cas. 225; 49 A 261; L. R. 8 A. 12 Or.: 28 
Cr. L.J. 977A. J. R. (1927) All 124, 


LAHORE HIGH COURT 
First Civil Appeal No. 1372 of 1931 
“November 21, 1933 
ADDISON AND Monzon, JJ. 
TEHL SINGH—Porritionsr— 
APPELLANT 
versus i A 
HARNAM SINGH ano OTHERS—OBJEOTORS 
— RESPONDENTS i 
~ Sikh Gurdwaras Act (VIII of 1925), s. 8— 
Petition under s. 8—Petttioner must first show that 
he is a hereditary office-holder— Absence of proof 
— Appeal against decision of Tribunal—Competency 
o 


Before a person can put in a petition under s. 8, 
Sikh Gurdwaras Act, he has to establish that he 
was a hereditary office-holder. If he is not such, 
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the petition is not. competent, nor his appeal against 
the decision of the Tribunal maintainable. 


E.O. A. from decree of the First’ Sikh 
‘Gurdwaras Tribunal, Lahore, dated August 
9, 1931. 

' Messrs. Dev Raj Sawhney, Banu Singh 
‘and Din Dayal Kapur, for the Appel- 
‘lant. 

Messrs. Jagan Nath Aggarwal, J. L. 
Kapur. and Gurcharan Singh, for the Re- 
spondents. 

Addison, J.—Under s. 7 (i) of the Sikh 
Gurdwaras Act more than 50 Sikh 
worshippers ofa Gurdwara, named Dharam- 
sala Mayanwali or Sardar Ratan Singh’s 
Dharamsala, situated at Majithain Amritsar 
District forwarded to the Local Govern- 
ment, a petition praying to have the 
Gurdwara declared to be a Sikh Gurdwara. 
Under Sub-s. (3) of 8.7 the Local Govern- 
ment published this petition along with 
the accompanying list by notification in 
the Gazette and in the other manners 
prescribed. Thereupon one Tehl Singh, 
stating that he was a hereditary office- 
holder, ‘sent a petition under s. 8 of the 
Act to the Local Government claiming 
that the Gurdwara was not a Sikh Gur- 
dwara, Under ihe same section, more than 
90 worshippers put in a separate petition 
to the same effect. 

‘These two petitions were sent to the 
Sikh Gurdwaras Tribunal for trial. This 
Tribunal has held, by a. majority, that 
Tehl Singh is nota hereditary office-holder 
within the meaning cfs. 2(4) (tv) of the 
Act and “that the institution is a Sikh 
Gurdwara. Both petitions were, therefore, 
dismissed and Tehl Singh alone has 
appealed. 


The appeal must fail on the shoit ground 
that Tehl Singh had to establish that he 
was a hereditray office-holder before, he 
could put in a pétition under -s. & of 
the Act. If he was not a hereditary office- 
holder his petition was not competent nor. 
is his appeal against the decision of the 
Tribunal.. It was admitted in his petition 
that his grandfather was appointed an 
office-holder by Sardar Rattan Singh who, 
it was stated, founded the Dharamsala or 
Gurdwara. The office was not, therefore, 
hereditary in thetime of his grandfather 
and there is no evidence to prove that 
it has subsequently acquired a hereditary 
character or how this was done, The 
learned Counsel appearing for ihe appel- 
lant was unable to show us any evidence 
establishing this necessary condition and 
all he- could urge wab that -he should :be 
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given another opportunity to do so. It is 
sap aka to accede to this request as 

. 8 is perfectly clear and the question 
was put in issue. 

Holding, therefore, that the appellant 
has no locus siandt, I would dismiss this 
appeal with costs. 

Monroe, J.—I agree. . 

N. Appeal dismissed. . 
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BOMBAY HIGH COURT l 
Criminal Revision Application No. 278 
of 1933 
November 15, 1933 
Beaumont, C. J., AND BARLEG, J. 
ONKARDAS KISHOREDAS WANI— 
APPLICANT | 

VETSUS 


EMPEROR- Opposite PARTY 

Bombay District Municipal Act (III of 190!), ss. 
91-A, 9”, 96 ()—Ap) lication to rebuild wall—Con- 
dition thatuall should be set back to the regular 
line prescribed for the street— Legality of condition 
—fRe-building without condition—Offence, if com. 
mitted, 

The petitioner applied for permission of the 
Municipality to rebuild a wall and the Municipality 
granted him permission, subject to the condition 
that the wall should beset back a certain specified 
distance from the street. ‘The petitioner recon- 
structed the wall without complying with this con- 
dition and was prosecuted for. doing £o under 
5. 96 (5), Bombay District Municipal Act: 

Held, that until the Municipality prescribed a line 
under the powers which they acquired in 1927, on 
the notification of Government, they were not in a 
position to tak advantage ofe. 91-A and that the 
condition imposed by the Municipality was not 
justifiable under £. 96 (2), as the set-back required 
in this case was not in relation to any street existing 
or projected, but was really-ia relation to some future 
possible widening of the existing street, and hence 
the petitioner didnot commit any offence. Bar 
Fatma v. Rander Municipality 11), followed. 

Cr. R.A. from an order made by the 
District ` Magistrate. West Khandesh, 
confirming an order passed by the Magis- 
trate, Third Class, Nandurbar. 

- Mr. V. G: Dalvi (with him Mr. Y. V. 
Bhandarkar), for the Petitioner. 

Mr. P. B. Gajendragadkar, for the 
Opponent Municipality. 
Beaumont, C. J.—Thisis an application 
in revision which raises a queslion under 
the Bombay District Municipal Act (Bom. 
III of 1901). The petitioneris the owner of 
a house in Nandurbar. The western wall 
of his house was in a bad state of repair, 
and the Municipality of Nandurbar issued 
a notice to the petitioner to take it down. 
The, petitioner thereupoo -removed the wall 
and applied to the Municipality for per- 
mission torebuild, That application was 
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properly made under s. 93 (1) of the 
Bombay District Municipal Act. The 
Municipality gave the permission subject 
to the condition that the wall should be 
set back a certain specified distance from 
the street. The petitioner, however, re- 
constructed the wall without complying 
with this condition and was prosecuted 
for so doing under s. 96 (5) of the Act, was 
convicted and fined Rs. 10. He appealed to 
the District Magistrate of West Khandesh 
and the appeal was dismissed. The 
petitioner now applies in revision. 

The question turns primarily, I think, on 
the application of s. 91A (i) of the Bombay 
District Municipal Act. That section was 
incorporated by amendment of the original 
Act, for the first time in the year 1914 and 
as originally drafted the added section 
provided that :— 

“It shall be the duty of every Municipality to 
prescribs a line on each side of every street within 


the Municipal District and the Municipality may from 
time to time prescribe a fresh line in substitution for 


13 


any line so prescribed... . } 

Then sub-s, (3) provided : 

“Excəpt under the provisions of s. 113, no person 
shall construct, or without the permission of the 
Municipality unders, 95 reconstruct, any portion of 
nay onang Within the regular line of the public 
street, 


In the year 1920 the Municipality of 
Nandurbar did prescribe a regular line of 
the public street in which the petitioner's 
house.is situate and-the building which he 
has erected does infringe that regular line. 
But in 1924, py Act IV of that year, s. -91A 
of the Act was amended in this senss. It 
was provided that in sub-s. (1) ofs. Q1A 
of the said Act for the word “Municipality” 
where it occurs for the first time, the words 
“City Municipality and of such other 
Municipality as may be notified ` by 
Government in this behalf” shalt besub- 
stituted. 
1924 the duty of prescribing a regular line 
of street was imposed only upona City 


Municipality or a Municipality noti- 
fied by Government. The Municipality 
of ` Nandurbar 18 not a City 


Municipality-and it was not notified by 
Government until December, 1927. So 
that between 1924-1927 it was not a 
Municipality referred to in sub-s. (1) of 
s.91A. Then in 1930, s. 9lA was again 
amended in respect of sub-s. (3), the 
relevant amendment being to provide that 
a person required to set back his building 
with a view to part of his land being 
added to the street should be entilled to 
compensation. The Municipality of Nan- 
durbar have not yet prescribed. a regular 
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The effect of that is that after- 
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line of the street since 1927 when they were 
notified under s. 9JA of the Act, and it 
is contendei, therefore, by the petitioner 
that s. 91A does not affect him because at 
the time when he was prosecuted the Nan- 
durbar Municipality were in fact not 
within that section. ; 

On behalf of the Municipality two points 
have been taken. It is said, first of all, 
that there is nothing inthe amendment in 
1924 of the Actto render invalid a building 
line prescribed under s. 91A_ before that 
date by any Municipality. The amend- 
ment of the Act is not very artistically 
drafted. It does not in terms say that 
s. 91A is to be treated as never having 
had any application to any Municipality 
except a City Municipality or other Muni- 
cipality notified by Government. But 16 
seems to me that that must be its effect. 
The position is that, as the Act originally 
stood, a duty was imposed on every 
Municipality to prescribe a line of street, 
and it was only when that duty was per- 
formed that the prohibition, imposed by 
sub-s. (3) onthe public against building in 
derogation of that line took, effect. It seems 
to me impossible to give proper effect to 
the amendment passed in 1924 unless we 
hold thats. 91A has no application-to a 
Municipality other than one coming within 
the terms of the-amended section. Any 
other Municipality would certainly have no 
duty after the amendment to prescribe a 
line of street or to-alter any line previously 
prescribed, and in the absence of that duty’ 
it seems to me that the obligation arising 
upon the exercise of the duty, the obligation 
that is imposed by sub-s. (3), doesnot arise. 
I think, therefore, that until the Munici- 
pality of Nandurbar prescribes a line under. 
the powers which they acquired in 1927 
on the notification of Government they are 
not in a position to take .advantage of 
s. 91A. 

It is then suggested on behalf of the 
Municipality that the condition they im- 
posed can be justified under sub-s. (2) 
ofs, 96. -- That sub-section provides that 
save as otherwise provided in the Act the 
Municipality in giving permission under 
sub-s. (1) of s. 93 may impose certain 
conditions amongst other things with 
reference tothe location of the building in 
relation to any street existing or projected. 
I think one answer to that point is that the 
cet back required in this case is not in 
relation to any street existing or projected, 
but is really in relation to some future 
possible widening of the existing street and 
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further that the caseis really covered by the 
principle of the decision of this Court in 
Bai Fatma v. Rander Municipality (1). In 
that case the Court held that it was not 
open to the Municipality to impose condi 
tions under s. 93 (2 ina case which could 

e brought withih s. 92 of the Act, if 
that section were brought into opera- 
tion. The basis of the reasoning in that case 
was that under s. 92 relating to the 
removal of projections compensation 
had to be paid by the Municipality 
and that it would be inconsistent with 
those provisions to enable the Muni- 
Gipality under gs, 95 (2) to impose 
conditions as to projections without paying 
compensation. In my opinion the same 
reasoning applies in the case of s. 91-A, 
and if tne conditions imposed relate to 
the prescribing of a line for the street 
that matter must be dealt with under 
s. 91-A and not under s. 96 (2). The 
case relied on by the Municipality [Emperor 
Y. Thakordas (2)], was decided before the 
amendment of s. 91A made in 1930, 
which amendment, asI have Said, imposed 
upon Municipalities an obligation of paying 
compensation for land turned into a street. 
I think that since the amendment of 1930 
the position under s. 91-A is similar to 


the ‘position under s. 92 and, therefore, 
the Teasoong in Bai Fatma's case (1) 
applles. l 


_ The application; is allowed and the 
conviction set aside. The fine, if paid, 
should be :efunded. 

. Barlee, J.—I agree, 

ON. Conviction set aside. 
“ac 25 Ind, Cas. 411;16 Bom. L R 529; 353 B 


(2) 89 Ind. Caa, 1021; £7 Bom L R. 1023; AI R 
1925 Bom. 505; 26 Or. L J 1063, 
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LAHORE HIGH COURT 
Civil Original Petition No. 17 of 1933 
i November 24, 1933 
ABDUL QaDıR, J. 
ARYA PRATI NIDHI SA BHA—PETITIONER 
versus 
OM PARKASH—Oprosiix Panty 


Succession Act (XXXIX of 1925), s. €02—Power 


of High Court in giving 


directions for summ ary 
disposal 


of disputes—Diseretion—Parition under 
8, 302—Matier complicated——Iiscretionary power, tf 
can be exercised—Proper remedy, if by suit, 

The power of giving directions for the summary 
disposal of certain disputes, which could be the 
subject of a suit, is vested in the High Court, but 
the exercise of that power is aiscretionarv, If the 
matter is complicated and itis not possible to 


decidg it without going into many questions of law 
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and fact, the proper remedy for the person seeking 
the relief isto bring a suit and not a petition 
under s. £02, Succeesion Act. V. Akkaya v. Lak- 
shamma (l), relied on. 


Mr. Achhru Ram, for the Petitioner. 

Mr. Laulat Ram, fer the Opposite Party. 
- Judgment.—This isa petition under 
8.302 and s. 3510f the Indian Succession 
Act, XXXIX of 1925, on behalf of one of 
the legatees under a will made by Pandit 
Saut Ram deceased praying that this Court 
may give directions to the executor of the 
will to pay Rs. 4,009 to the petitioner 
with interest at 6 per cent. per annum from 
the date of the death of the testator to 
the date of payment. 


The facts of the case briefly are that 
Pandit Sant Ram, who was a resident of 
Pasrur, in Sialkot District (Punjab), was 
practising as a Pleader in Jammu State. 
He had acquired property amounting to 
Rs. 32,000 of which, properly worth 
Rs. 26,0U0 was in the Punjab while property 
worth Rs. 6,090 at Mirpur in the [erritos y: 
of Jammu State. Bya registered will dated 
June 13, 1931 he bequeathed the whole 
of the said property to um Parkash, a minor 
son of a daughter of Pandit Sant Ram, who 
had died before Sant Ram. He stated in 
the will that he hud two sons but as they 
had not treated him properly, he was dis- 
inheriting-them and they would not be 
entitled to any part of his property. He: 
gave Om Parkash direction as to the dis- 
posal of the property bequeathed to him 
and among other legatees named in’ the 
will heincluded two charitable institutions. 
namely, (1). The Arya Prati Nadhi Sabha, 
Punjab and (2) the Prodeshak Prati Nidhi: 
Sabha, Lahore, each cf whom.was to be 
paid Rs. 4,100 each. The present petition 
is by the Arya Prati Nidhi Sabha which 
is a registered body. 

Om Parkash, minor, applied through his 
father Pandit Durga Das, as his guardian, 
for grant of letters of administration with 
a copy of the will annexed and cited the 
two sons of Pandit Sant Ram and some 
other ralatives asthe next kin to the de- 
ceased. The sons of Pandit Sant Ram 
contested the validity of the will and the 
right of the testator to dispose of the pro- 
perty, alleging that it was joint Hindu 
family property. In the course of the pro- 
ceedings, the parties arrived at a.com- 
promise, under which Om Parkash through 
his father Pandit Durga Das ag- 
reed to give Rs. 2,500 to the sons of the 
deceased along with some house property 
and they agreed to waive their objectiogs 
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to the will andtothe grant of the letters 
of administration. Permission of the Court 
to enter into this compromise was sought 
and was granted, as it was considered to 
be beneficial to the interes's of Om Par- 
kash, minor, and to those of Mussmmat 
Nirmal, another minor who was also a be- 
neficiary under the will. After this the Dis- 
trict Judge of Sialkot by- his order dated 
November 7, 1931, granted letters of ad- 
ministration with a copy of the will an- 
nexed to Pandit Durga Das, who wasac- 
ting on benalf of Om Parkash. 

The Arya Prati Nidhi Sabha, Punjab, 
now seeks ths summary rema2dy provided 
by s. 302 of ths Indian Succession Act to 
enforce its claim for Rs. 4,0939 against the 
property of the deseased. Mr. Achhra Ram 
who appsar3 for the petitioner relie; on 
V: Akkaya v. Lakshammz (l), which lays 
down that ths High Court has power to 
Settle any question arising betwean the ex- 
ecutor and the legatees and to give the 
directions under s. 302 of ths Indian Sac- 
‘cession A%t, which the Court of Chancery 
in England can give under. O. IV, r. 3, of 
“the Rules of the Supreme Court. I have 
no doubt thit the power of giving direc- 
tion for tha summary disposal of certain 
disputes, waich could be thə subjezt of a 
suit, is vested in the High .Court, but the 
-exerciss of thit power is diseretionary. I 
do-not-think the matter before m3 is ona 
“which can’ be disposed of in thissummary 
‘mainer, I; his been complicated by the 


compromise arrived at between: the exe- ` 
cutor of -the will and ths sons of the-de- ` 


ceased. Itis not possible, without going 
into many questions of law and fact that 
will aris: in th3 case, fo give any direc- 
tions to the exe3utor as to ths legacy in 
favour of the petitioner. It seems to me 
that ths propər remedy forthe petitioner 
in the circumstances above deszribed, is 
to bring a suit, if so advised. I dismiss 
“the patition but leavethe parties to bear 
‘their ow. 0235s of this petition. 


N. Petition dismissel. 
(1) 110 lad Oas. 183; AIR 1923 Mad. 356: 51 M 


849; (1923) M WN170,27L W30; 
176; 55M L J 5!7, 
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BOMBAY HIGH COURT 
Criminal Revision Application 
No. 297 of 1933 
November 29, 1933 
BEAUMONT, C. J., AND BARLEE, J. 
HASAM AJAM BHAKARA—AccosEpD 

VeETSUS 


EMPEROR -Oppostre Party 

Criminal Procedure Cod: (Act V of 1893), s. 199— 
“In relation toany proceeding in any Court “”— 
Interpretition of—S. 195, object of—Prosecution for 
attempt to give false evidense—Complaint by Court 
which heard the case, necessity of. 

Inthe case ofan attempc to fabricate evidence, 
tha Court which must file the complaint under s. 195, 
Criminal Proczdure Code, is the Gourt which ulti- 
mately deals with the case andin which, the false 
evidsne:, if the attempt had succeeded, wouli h+ve 
bzea given. The words ‘‘in realationto any pro- 
cesding in any Court” are wide enough to 
cover thatcoastrustion, The object of s. 195 is to 
ensure that aprosacu;ioa will only bs lauached on 
the complaint of the Uourt which is in the bast posi- 
W here 
no false evidancais astuilly giveu, no Court isina 
strong podsitioa to determins whether there should 
bə a prosecution or not. But the Court which 
actually həara tha case has this advantige that it 
kawa, at any rate, waah the effect would have b2ea, 


. if the fabrication of evidence had succeeded, while 
-ths Uourt bafore whom ths prossadings 


happened 
to ba paiding atths mousnt when the attempt was 
made, aad waich doas not ultimately deal with ths 
cise, really isnot ina position to form any opinion 
at all. 


Or. R. A, against an order passed 
by th: Sassion3 Judge, Sarat, quash- 
ing coaviction and sentence passsd by the 
First Class Magistratéof Surat and order- 
ing retrial of the accwsed. 7 

Mr. H. M. Choksi, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. T ; 

Judzmant. —This is an application in 
revision in which we are asked to interfere 
with th2 order made by the Sessions Judge 
of Surat diresting a retrial of the accusel 
for an ofense under s. 193 read with 


- g, 911, Indian Penal Code. 


The material facts are that a prosecu- 
tion was proceeding under ss. 147, 50! 
and 503, Indian Penal Code, before the 
Second Class Magistrate of Chorasi and 


-oa April9, 1931, the pressnt applicant is 


alleged to have attempted to fabricate 


‘evidence in respect of that prosecution. 
“ELT 40 Mad.. 


- red from the Second Class Magistrate to 
“the First Olass Magistrate of Surat, Rao 


Subs2quently that prosecution was transfer- 


Saheb Patel, who tried the case and. 
convicted ths accused. Proceedings were 
then started by the Police against the 


‘present applicant in respect of his attempt 


to fabricate evidence. The original cam- 


- plaint was under ss. 201, 186 and 116 of 
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ihe Indian Penal Code, but a charge was 
ultimately framed under s, 1938, Indian 
Penal Code. On the framing of that 
charge it appeared to the trial Court that 
a complaint would be necessary from the 
Court in respect of which fabrication was 
alleged to have taken place under e. 195 
of the Criminal Procedure Code. There- 
upon, a complaint was filed by the First 
Class Magistrate, Rao Saheb Patel. The 
.tıial then proceeded and resulted in the 
conviction of the present petitioner. The 
learned Sessions Judge, on appeal, set 
aside the conviction because he held that 
the trial ought to have proceeded on the 
complaint filed by the First Class Magis- 
trate, and not on the complaint filed 
by the Police. The trial Court had pro- 
ceeded on the complaint filed by the 
Police, treating the complaint filed by the 
.First Class Magistrate as being sanction 
under s. 230, Criminal Procedure Code. 
The learned Sessions Judge held that 
that was wrong and that the trial ought 
to have taken place on the complaint of 
‘the First’ Class Magistrate. He, therefore, 
set aside the conviction, but as he con- 
sidered that there was a prima facie 
case against the accused, he directed that 
he should be retried by the First Class 
Magistrate or such other Magistrate as 
the District Magistrate, Surat, . might 
direct by taking- cognizance of the com- 
. plaint filed .by -Rao Saheb Patel and 
proceeding according -to law by taking 
the complaint asthe starting point. We 
-are asked to.interfere with that direction 
for re-trial. 

The main contention of the applicant 
: is that the complaint filed under s. 195, 
Criminal Procedure Code, should be a 
complaint of the Second Class Magistrate 
before whom the original proceeding was 
pending at thedate of the alleged fabrica- 
_ tion of evidence and not a complaint of 
the First Class Magistrate, who ultimately 
decided that case. Now, s. 193 provides 
that no Court shall take cognizance of 
any offence punishable under certain 
sections of the Indian Penal Code includ- 
ing s. 193 when such offence is alleged 
‘to have been committed in, or in relation 
to, any proceeding in any Court, except 
on the complaint in writing of such 
Court or of some other Court to which 
such Court is subordinate. ~ It is argued 
for the applicant that the offence here 
was committed in relation to a proceeding 
in the Court of the Second Class 
Magistrate at Chorasi and that that Court 
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alone or some other Court to which that 

Court is subordinate can file the complaint. 
It is clear that ifthe attempt to fabricate 
evidence had succeeded and false evidence 
had actually been givén, the Court in 


relation fo which the offence would 
have been committed would have 
been the Court whch heard the 


evidence, that is.to say, the Court of the 
First Class Magistrate.- But in this case 
the attempt to fabricate evidence was un- 
euccessiul, and, therefore, no false evidence 
was in fact given. No doubt, the attempt 
to fabricate evidence was made in ihe 
course of the proceedings in the Second 
Class Magistrate’s Court, but, in my 
opinion, it was made in relation to the 
proceedings, that is to say, the original 
prosecution, in whichever Court that “prc- 
seculion was ultimately tried. In my 
Opinion, in the case of an attempt to 
fabricate evidence, the Court which must 
file the complaint under s. 195, Criminal 
Procedure Code, is the Court which 
ultimately deals with the case, and in 
which, the false evidence, if the attempt 
had succeeded, wvuld have been given. 
It seems tome that the words “in relation 
to any proceeding in any Court” are quite 
wide enough to cover that construction. 
The object of s. 195 is to ensue that a 
prosecution will only be launched 
on the complaint cf the Court.-which is 
in the best position to judge if a pro- 
secution is desirable. Where no false evi- 
dence is actually given, no Court is in 
a strong position to determine whether 
there should be a prosecution or not. 
But the Court which actually hears the 
case has this advantage that, it knows, 
at any rate, what the effect would have 
been if the fabrication of evidence had 
succeeded, whilst the Court before 
whom the proceedings happened io be 
pending at the moment when the attempt 
was made, and which does not ultimately 
deal with the case, really is not-in a posi- 
tion to form any opinion at all. 

We see no reason to interfere with the 
order made by the Sessions Judge, 


N. l Order accordingly, 
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‘LAHORE HIGH COURT. 
Miscellaneous Second Appeal No. 297 
of 1932 
November 18, 1933 
BHIDE, J. 

DIT RAM MAL AND ANOTHER— 
APPELLANTS 
VETSUS 

HANS RAJ AND OTHERS—RESPONDENTS 

Provincial Insolrency Act (V of 1920;, ss. 4,538 — 
Alienation by insolvent—Subsequent alienee made a 
party—Original transfer falling through—Subsequent 
transfer, if to be’ set 
emptor's title, 
is ‘set aside. 

Where the original alienation by an insolvent is 
challenged and the subsequent alienees are also 
made parties, the subsequent transfers should also 
be set aside when the original transfer falls through, 
as the former cannot have any greater validity than 
the latter. Ifthe Insolvency Court has no power 
to do so under s. £3, Provincial Insolvency Act, it 
has powerto dosounder s. 4. Mahmud Khan v. 
Khud Bakhsh (2), Sudha v. Firm Nanak Chand- 
Daulatram (3), Ponnammal Ammal v. District 
Official Receiver (4), Govind v. Souba (5) and 
Kanhaiyalall v. Official Receiver 6), referred to 

A right of pre-emption is merely one of substitu- 
tion and not of re-purchase, and when the original 
transfer is found fictitious and has been set aside, 
the title ofthe pre-emptor cannot be sustaiued. 
Gobind Dayat v. Inayat Ullah (7) and Lal v. 
Milkhi t+), referred to, 


M. 5. A. from an order of the District 
Judge, Jhang, dated December 9, 1932, 

Mr. J. L. Kapur, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 


Judgment.— One Hoshnak Rai was ad- 
judicated insolvent on July 30, 1928. Dur- 
ing the pendency of the insolvency pro- 
ceedings but a few months before the 
order of adjudication: was passed, the insol- 
vent sold his property. to one Chanan Das 
for Rs. 2,000. Thereafter an application 
was made by the Official Receiver under 
s. 03, Provincial Insolvency Act, for the 
sale being set aside. While these proceed- 
ings were pending an uncle and brother 
of the insolvent brought a pre-emption suit 
with respect to the sale infavour of Chanan 
Das and obtained. a decree on April 24, 
1930. The pre-emptors were made parties 
to the proceedings under s 53, Provincial 
Insolvency Act, and eventually the sale 
was set aside both as against Chanan Das 
and the pre-emptors, 
pealed tothe District Judge but the appeal 
was. dismissed. They have now come up 
to this Court in second appeal. 

No second appeal appears to be com- 
petent from a decision cf the Insolvency 
Court under s. 93, Provincial Insolvency 
Act, but it is urged that the order passed 
by. the- Court below is illegal and therefore 


if sustainable when original transfer 
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is liable to be set aside in revision. The 
two points urged before me were that the 
learned District Judge has erred in holding. 
the doctrine of lis pendens applied to the 
pre-emption decree in favour of the appel- 
lants and ` secondly that the transfer in 
favour of the appellants did not fall within. 
the scope of s. 53, Provincial Insolvency 
Act, and could not be set aside under that 
Section, 

As regards the first contention; reliance- 
was placed on Bhag v. Ujagar Singh (1) and 
Mahmud :Khan v. Khuda Bakhsh (2). 
The authorities appear to lend support to 
the contention that the transfer to a pre- 
emptor being in recognition of his right: 
which existed before the suit the doctrine 
of lis pendens cannot apply. Assuming 
this to be so however it has still to be seen 
whether the transfer could not be set aside: 
under s. 53, Provincial Insolvency Act, 
when the original transfer to Chanan Das 
was found to be fictitious and fraudulent. 
The latter finding being one of fact cannot 
be challenged. The ‘learned Counsel 
however contended that unders. 53, Pro- 
vincial Insolvency Act, only an alienation 
by the insolvent can be set aside and as the 
present appellants derived their title from 
Chanan Das and not from the insolvent’ the 
transfer in their favour could not be chal- 
Jenged. In support of this contention 
Sudha v, Firm Nanak Chand Daulatram (3), 
Ponnammal Ammal v. District Official Re- 
ceiver (4), Govind v. Sonba (5) and Kanhai- 
yalall v. Official Receiver (6), were referred 
to, but none of these rulings appears to me 
to support the wide proposition that a 
second alienation like the one in favour 
of the present appellants could in no 
case be challenged under s. 53. The facts 
in some of these cases have not been set 
forth clearly and it does not appear from 
the reports whether the original alienation 
by the insolvent was at all challenged by 
the Reciever as required by s. 53. in these 
cases. If the original alienation is challeng- 
ed and the subsequent alienees are also 
made parties as in the present proceedings, 
Isee no good reason why the snbsequent 
transfers also should not be set aside when 


(1) 13% Ind, Oas. 48: A TR 1931 Lah, 433: 32 PL 
R 283, A IR 193! Lah, 435; Ind. Rul. (1932) Lah 
32 


(2) 28 P R 1903: 145PL R 1903; 39- P W R 
1908 


'3) 88 Ind Oas 89; A I R 1925 Lah. 295; 7 Lah. 
LJif0 2 Lah Oas. 16°. 

(4\97 Ind Cas. 918: AIR 1927 Mad. 58. 

(5) 121 Ind. Oas. 663; AIR 1930 Nag, 34; Ind. Ral. 
(1930) Nag: 119, l : 

(6) 110 Ind, Cas, 742; A TR 1928 Lah, 750. 
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the original transfer falls through. The 
subsequent transfers cannot have any 
greater validity than the original transfer. 
It was urged that the right of pre-emp- 
tion arises as soon asa sale is made and 
its subsequent avoidance at the instance 
of the Receiver cannot affect the rights of 
the pre-emptors. But this argument does 
not appear to be sound. IJtis well-establish- 
ed thata right of pre-emption is merely one 
of substitution and not of repurchase : see 
Gobind Dayal v. Inayat Ullah (7) and when 
the original transfer has been found to 
be fictitious and has been set aside, 
I fail to see how the title of the present 
pre-emptors can be sustained. Ia Bhag v. 
Ujagar Singh (1), upon which much stress 
was laid by the learned Counsel for the 
appellants, the pre-emptors were not made 
parties to declaratory suit by the rever- 
sioners and the pre-emptors’ title was per- 
fected before the declaratory decree was 
obtained. Inthe present instance however 
the pre-emptors were made parties to the 
proceedings under s. 93, Provincial Insol- 
vency Act and the present case is thus 
clearly distinguishable. In Lal v. Milkhi 
(8), it was held that a sale by a person, 
governed by custom could be challenged by 
the reversioners even when the original sale 
was pre-empted and the property was in 
the hands of the pre-emptors. I see there- 
fore no reason for holding that the trans- 
fersin favour of the appellants could not 
he set aside in the proceedings under s. 53, 
to which they were parties and which 
they had every opportunity of defending. 
Moreover evenif there were any doubt about 
the powers of the Insolvency Court to set 
aside the transaction under s. 53, Provincial 
Insolvency Act, the Court certainly had 
very wide powers to do so under s. 4 of 
that Act. I see therefore no reason to 
interfere with the decision of the Courts 
below and dismiss the appeal with costs. ' 


N. . Appeal dismissed. 

{7:7 A175; A W N 1865, 295 (F B). 

(8) 46 Tnd. Cas. 454; AIR 1918 Lah, 
1918; 122 P W R1918; 121 PLR19°8. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Revision No. 182 of 1932 
September 20, 1932 
_ GkILLE, A. J.C. 
EMPEROR— APPLICANT 
Versus 
ZAHIRUS SAYED ALVI AND ANOTHER 

—Non-APPLIOANT. 

Criminal Procedure Code (Act V of 1898), s. 145— 

Order undery—Disobedience—Complaint after delay 


210;54 PR 
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_there was no allegation 
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of nine months—Reasons for delay given—Action on 
complaint, if to be taken, 

Where an order under 8.145, Criminal Procedure 
Code, was disobeyed, but a complaint about the 
disobedience was made only after a lapse of nine 
months and the Magistrate was satisfied that there 
was disobedience ofthe order and the reasons for 
delay in making the complaint were given: 

Held, that action should be taken on the com- 
plaint. f 

Cr. R. from an order ofthe Addi- 
tional Se:sions Judge, Hoshangabad. 

Messrs. M. B. Kinkhede and G. k. 
Pradhan, for the Applicants. | 

Mr. A. Razak, for the Non-applicant. 

Order.—Khan Bahadur Zahirus Sayed 
Alvi, a prominent land-holder in the 
Hoshangabad District, has been engaged 
in litigation with his nieces concerning 


their respective shares in the family 
property for a considerable number of 
years. In Miscellaneous Case No. 7 of 


1930 proceedings were taken under e. 140, 
Crimina] Procedure Code, on the complaint 
of Khan Bahadur Zahirus Sayed Alvi 
that one of his nieces Musammat Hijazun- — 
nisa Begum had taken possessicn of his - 
malguzari house in the village of Pemtala 
and he was unable to obtain possession 
and feared a breach of the peace. The 
lady claimed to be in possession of a share 
of the village and alleged that in pursu-— 
ance of her right she was entitled to a 
sharein the malguzari house and had 


taken up her abode in the veranda. On 
September 4, 1930, the Sub-Divisional 
Magistrate passed orders in the case. 


The operative part of the order as far as the 
house is concerned ran as follows: 


“The house which is the subject 
belongs to Khan Bahadur, It was the occupation ` 
of the niece that started the trouble. The 
non-applicant has not shown that she at any time - 
within two months had possession over the house, | 
There is nothing to show that she had joint posses- 
sion over the house. Jt is true tLat she has got 
0-2-6 share recorded in her name but it is not a proof 
that the house also was in her possession. 1 therefore 
order that Khan Bahadur Z.S. Alvi who has been in 
possession of the house through his servant be again 
placed in possession of the same. The non applicant 
is forbidden to interfere till Khan Bahadur is 
evicted from it in due course of law.” 


There was also a claim that the lady 
had taken wrongful possession of the 
village or of land therein. No corres- 
ponding order was made in respect of 
the village as the Magistrate held that 
that there was 
any land in village which had been oc- 
cupied by her and that In view of the 
fact that she was recorded as a (0-2-6 share- 
holder and has got a right to be in the 
basti no contingency had arisen to declare 


of dispute 
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that the Khan Bahadur should be placed 
In possession of the village. The order 
was duly passed in Form No. 
declaring Khan Bahadur to be in posses- 
sion of a malguzari house in Pemtala and 
declaring him entitled to retain possession. 
Against this order the non-applicant 
applied in revision to the Sessions Judge 
but without success and her application 
was dismissed on November 17, 1930. 
In the following January, Khan Bahadur 
putin an application to the effect that 
there had been no obedience of the Court’s 
order forbidding the opposite party from in- 
terfering with his possession and he 
asked that the order in Form No, 22, 
Schedule 5, Criminal Procedure Code, 
should be served on Musammat Hijazun- 
nisa Begum and her servants who, he 
alleged, were still in.possession of the 
house and its premises. He filed a sketch 
map showing the house and its compound. 
This shows the main house, a shed attached 
to it which apparently had been in ex- 
istence as long as the house itself and a 
recently erected hut a few yards from the 
house but within the compound. 


This hut admittedly has been erected - 


by his niece Musammat Hijazunnisa 
Begum since the passing of the order of 
september, 1930. On this application the 
Magistrate ordered: “Record seen. The 
order be issued now and file the applica- 
tion” and an order was issued on February 
9, reiterating the previous formal order 
which had not been served on the oppo- 
site party, in respect of the house and its 
compound. Shortly after this, the estate of 
the applicant was temporarily taken under 
the Court of Wards but released after some 
months and on November 14, 1931, Khan 
Bahadur Alvi again put in an application 
to the effect that the order of the Court 
still remained without compliance and that 
the opposite party was sill in possession. 
He asked that under the provisions of 
s. 145 (6), Criminal Procedure Code, he 
shovld be put in possession of the prop- 
erty and asked that police should be 
deputed to eject his niece. He defined 
the property as his house with its pre- 
mises and outhouses. The evidence was 
called and the Sub-Divisional Magistrate, 
not the one who had previously dealt 
with the case, passed the following 
order: 

“In Miscellaneous Crimina! Case No. 7 of 1930, it 
was declared by this Court under s. 145, Criminal 
Procedure Code, that Khan Bahadur Z. S Alvi had 


been in possession of the malguzari house at Mouza 
Pemtala, vide the order dated Septembar 14, 1930, 
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The order was proclaimed in the village on Februs 
ary 17, 193l or thereabout. At that time the non- 
applicant Musammat Hijazunnisa Begum had built: 
a house on the land of the applicants house, vide 
applicant's witnesses now examiaed. The applicant 
now asks that the whole area of the house be restored to 
his possession, 1 fail to see why the applicant should’ 
have sat quiet so long. The Magistrate in his order in 
para. 7 stated ‘that the applicant be placed in possegs. 
sion of the houseand the non applicant was forbid- 
den from making any interference with his possession. 
It is deemed that the applicant was put iu possession 
of the house by the proclamation of the Court. If 
interference with such possession were tobe objected 
to by the applicant, he shouid have taken action in time. 
by moving this Qourt I believe it would be improper 
to prosecute the non-applicant after such lapse of 
time, for disobedience of the order of the Court. Hence 
the application is rejected.” 


Against this order refusing to take 
action an application has now been filed. 
The learned District Magistrate in show- 
ing cause admits that the reason given 
by the Sub-Divisional Magistrate for re- 
fusing to grant the application on the 
ground of lapse of time cannot be justi- 
fied; but he maintains that the order is sub- 
stantially correct as the applicant's state- 
ment that there has not been com- 
pliance with the order under s. 145 was 
false, and that his own subsequent enquiries 
show it tobe false. He continues that the 
applicant is trying to deceive the Hon- 
ourable Additional Judicial Com- 
missioner (as he tried to deceive the 
Sub-Divisional Magistrate) and that the. 
applicant deserves no consideration from 
any Court of justice and that he proposed, 
on return of the file, to proceed against the 
applicant under s. 182, Indian Penal Code 
taat is to say, to direct his prosecution for 
giving false information to a public servant 
in order to cause him to use his lawful 
power to the injury of another person. In 
making these remarks the learned District 
Magistrate has gone considerably beyond 
the reference in respect of which he was 
asked to show cause. 

There has been no attempt on the part 
of the applicant to deceive this Court as 


the matter has been referred by the 
Sessions Judge and not by the 
applicant. The remark that the applicant 


deserves no consideration from any Court 
of justice seems to indicate an unjudicial 
attitude towards the particular case under 
disposal, and the learned District Magistrate 
should not import whatever opinion he may 
hold as tothe conduct of the applicant in 
the Civil and revenue litigation in which he 
is involved into the circumstances of this 
particular case. The fact that the Dis- 
trict Magistrate does not consider the 
applicant deserving of consideration in 
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any Court of justice is not relevant when 
showing cause against a particular order 
which is prima facie incorrect and which 
the learned District Magistrate has admit- 
ted to beso. Iam at aloss to understand 
why this Court is being informed of the 
learned District Magistrate's intention to 
prosecute the applicant unless it is intend- 
edasa direction to this Court what its 
decision should be, a proceeding which 
would be highly improper. 
“The view of the District Magistrate is 
that this isan attempt on the part of the 
Khan Bahadur to get something more than 
the order of September 4, 1930, gave him 
since that order refers to the house of 
Khan Bahadur alone and not to the house 
built by his niece Hijazunnisa Begum. 
A perusal of the records will show that it is 
at no time claimed that this house was in 
existence before the order of September 4, 
1930, and the substance of the complaint 
under consideration is that the lady having 
been told that she had no claim to the 
house had proceeded to build in the com- 
pound, in defiance of the order that there 
should be no interference with the possession 
of the applicant, and it was for this purpose 
that the application in January, 1931, was 
made and the order declaring the applicant's 
possession servedon his niece. It is true 
that at the beginning of the application 
of November 14, 1931, the applicant had 
wrongfully stated that the order of Septem- 
ber 4, 1930, declared himto be in actual 
possession of the village and of the malguzari 
house therein. The body of the order 
specifically excluded a declaration as to 
possession of the village and referred tothe 
house alone omitting any reference to the 
outhouses. These however were included 
inthe subsequent order of February, 1931, 
which was passed by the same Magistrate 
who clearly recognized that there had been 
no compliance with his order and that 
there had beena trespass on the compound. 
Thecase really turns on the question 
whether the land on which Musammat 
Hijazunnisa Begum built the hut between 
September, 1930, and January, 1931, is 
within the compound of the malguzari 
house or is in the abadi ‘area outside it. 
If it is in the abadi area the applicant has 
no case since the lady was not excluded 
from the abadi; if it is on land which can 
be considered as appertaining to the house 
as a compound and part of it, it is disobe- 
dience of the order of February 9, 1931, 
which declared that Khan Bahadur’s pos- 
session of the house was according to the 
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map filed withhis application on January 
10, 1231. It is obvious that the house was 
not.mentioned in the order of September, 
1930, because it wasnot then in existence. 
The order of February, 1931 shows that 
the Magistrate considered the building 
to be within the limits of the house and 
its compound although no inquiry was 
made at the time. On the subsequent 
application of November, 1931, both parties 
appeared and evidence was led. It isclear 
that the successor-in-office the Sub-Divi- 
sional Magistrate who passed the previous 
orders considered it proved by evidence 
that the non-applicant did build the house 
on the land of the complainant’s house and 
that the applicant was asking for nothing 
more than he had originally asked for, 
namely, that the whole area of the house be 
restored to his possession. The area of 
the house obviously cannot be limited to 
its plintharea but must include its com- 
pound and it has been proved by the 
evidence the house is built in the compound 
and not on abadi land open to house sites 
in the village. There has therefore been a 
clear defiance of the Magistrate’s order and 


‘the learned District Magistrate has admit- 


ted that the order is incorrect in that the 
Sub-Divisional Magistrate has declined to 
take action owing to lapse of time. 

It is clear that the Magistrate himself 
was satisfied thal there has been a disobe- 
dience of the order of the Court. The 
reasons for the lapse of time of 
nine months is obvious; the applicant's 
estate was under. the management of the 
Court of Wards, but management was found’ 
impracticable and relinquished. Now. 
the orders which were actually passed’ 
in this case on two occasions were ap- 
propriate tos. 145, sub-s. (6) as it stood 
before the amending Act, XVIII of 1923, 
but although ihe direction was no doubt 
perfectly clear to the non-applicant, there 
was no specific direction that she should 
restore to possession tbe party forcibly and 
wrongfully dispossessed. The written order 
of September 4, 1930, contained a clear 
direction under sub-s. (4) since it refers to 
dispcssession within two months -and direct- 
ed the Khan Bahadur to be restored to pos- 
session. No reference to this was made in 
the formal order passed thereon or in the- 
amplified order of the following February. 
The appropriate order should now be pass- 
ed and served on the non-applicant and 
any failure to comply with this order, an 
opportunity to which she is, legally though 
not morally, entitled,. should be followed 
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by prosecution unders. 188, Indian Penal 
Code. The Sub-Divisional: Magistrate’s 
order is accordingly set aside and he is 
directed to proceed with the application 
according to law. 


N. Order accordingly. 
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` Civil Procedure Code (Act V of 1908), s. 48— 
Mcrigage  suit—Final decree—Application fer 
execution by sale of specified properties— Further 
prayer that ‘other groperiies should be sold if 
necessary—Subsequent application for sale of other 
propertu—Application made more than twilre years 
after decree— Whether to be treated as a continuation 
of pricr application— Application, if barred— 
‘Fresh application'— Tesis. 

‘The decree-holders instituted a suit against the 
judgment-debtors on the basis of a mortgage deed 
and obtained a preliminary decree which was made 
final on August 21, 1916. The first application 
for execution was made on November 27, 1916, 
and wasdismissed on January 17, 1919, The 
second application for execution was made on 
March 13, 1!19,in which the decree-holders prayed 
for sale of certain properties and mentioned that if 
these properti-s proved insufficient, then they would 
give a list of the other mortgaged properties later 


but as the property sought to be sold was 
ancestral, the decree was transferred to the 
Collector for execution on May 2? 19:0, 


where these proceedings continued till February 2, 

1931. After these had been sold by the Collector, the 
ease was returned to the Civil Court and consigned 
to the record recom, During the period between 
February 12, 1924, and March 15, 1927, the estate of 
the judgmeut-debtors was under the management of 
the Court of Wards. On March 16, 1931, the decree- 
holders made the present application. The judg- 
ment-debtors pleaded that it was incapable of 
execution in view of the. provisions of s. 48, Civil 
Procedure Code: 

_Held, by the Full Bench (Sulaiman, O, J., contra) 
that the application of 1919, so faras it related to 
the second prayer, was not legally dispcsed of by 
any order. Theorder passed by the Court trans- 
ferring the application for execution to the Court of 
the Collector in regard to the properties specified 
in the application did not have the effect of dispos- 
ing of the second prayer in the application. Consequ- 
ently the application of 1916, was nothing else but 
an application in continuation of the former ap- 
plicaticn of 919, and not a ‘fresh’ application within 
s. 48, Civil Procedure Code-and hence was in time. 
[Case law discussed. ] 

Per Rachhpal Singh, J.—When an application is 
made by a decree-holder after the expiry of the 
period of 12 yearsfrom the date of the decree, the 
Court hasto decide whether it is a fresh application 
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or one in continuation of an application already 
made within time which has been lying dormant. 
The testis to see whether ‘the character‘of the fresh 
application is different from that. of the former 
application, as for instance, where the relief claim- 
ed inthe second application is against properties 
or persons, different from those mentioned in the 
former application, the second application will be 
deemed to be a “frésh. application" within the 
meaning of s 48, Civil Procedure Code. Where the 
proceedings under.the prior application come to an 
end, the second application cannot be taken to be in 
continuation of the prior application (p.1018 , col 2 | 

Where an application has been made in time, but 
has not been properly dismissed soas to come to a 
legal termination, it must be taken to be alive. 
though dormant for the time. |p. 1019, col 1.7 

Per Sulaiman, C. J—The statement that if the 
properties given in the list proved insufficient, then 
an inventory of the other mortgaged properties would 
be given, was not a prayer made to the Court to take 
any steps at that state and that the present application 
was a ‘fresh’:.application. [p. 1024, col. 1.] 


Ex. F. A. from a decision of the Subordi- 
nate Judge Jaunpur, dated December 19, 
1931. 

Dr. K. N. Katju and Mr. Gopalji Mehrotra, 
for the Appellants. 

Mr. S. M..Husain, for the Respondent. 


Rachhpal Singh, J.—This is a decree- 
holders’ appeal arising out of an execution 
proceeding. 

In order to understand the controversy 
between the parties, it is necessary to 
mention ihe facts which have given rise to 
the present appeal. 

The decree-holders instituted Suit No. 
400 of 1912 against the judgment-debtors on 
the basis of @ mortgage-deed and obtain- 
ed a preliminary decree on April §, 1913 
which was made final on August 21, 1915. 
The first application for execution was 
made on November 27, 1916 and was dis- 
missed on January 17,1919. The second 
application for execution was made on 
March 13, 1919, but asthe property sought 
to be sold was ancestral, the decree was 
transferred to the Collector for execution on 
May 22, 1920 where these proceedings 
continued till February 2, 1931, that is to 
say, for about ll years. After the proper- 
ties mentioned in tke application of March 
13, 1919, had been sold by the Collector, the 
case was returned to the Civil Court and 
was consigned to the record room. It may 
be stated here that during the period 
running frem February 12, 1924 to March 
15,1927, the estate of the judgment-debtors 
was under the menagement of the Court of 
Wards and was eventually released without 
the payment of the debts due by them. 

. On March 16, 1931, the decree-holderg 
made the present application. The judg- 
ment-debtors pleaded that it having been 
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made more than 12 years after the date 
of the decree, was incapable of execution in 
view of the provisions of s. 48 of the Civil 
Procedure Code. 

On behalf of the decree-holders it was 
contended that the present application was 
with'n limitation for the following 
reasons: — 

(1) The period during which the estate 
of the judgment-debtors was under the 
management of the Court of Wards should 
be excluded, in view of the provisions of 
s. 52 ofthe Court of Wards Act. This 
period according to calculation was three 
years, one month and three days, running 
from February 12, 1924 to March 15, 1927. 

(2) That under Sch. III, Para. 11, 
r. 3, of the Code of Civil Procedure, the 


whole period during which execution pro-- 


ceedings were pending inthe Court of the 
Collector should be excluded. 

The learned Subordinate Judge accepted 
the first contention, but rejected the second. 
But he came to the conclusion that even if 
the period during which the estate. of the 
judgment-debtors was under the super- 
intendence of the Court of Wards be taken 
into account, the application, baving been 
made more than 12 years after the date of 
the decree, was not within limitation. The 
contention raised by the decree-holders was 
that the present application was not a 
new application for execution, but was 
merely in continuation of the application 
made by them on March 13, 1919. 
The learned Subordinate Judge did not 
accede to this contention with the result 
that the application was dismissed. The 
decree-holders have come up in appeal 
against that order. 

The principal question which was argued 
in this appeal before us and which is to 
be determined is whether the application 
which the decree-holders made on 
March 16, 1931 is a fresh application or is 
one in continuation of the old application 
of March 13, 1919. It is important to 
remember that the decree which the 
decree-holders seek to execute was pass- 
ed on the basis of a mortgage-deed. 
In their application of March 13, 1919 
the decree-holders asked the Court for the 
sale of certain properties out of the entire 
mortgaged properties. They prayed that 
the decree be transferred to the Collector 
because the property sought to be sold 
was found to be ancestral. 
mentioned in that application that if these 
properties proved insufficient for the realiza- 


tion of the amount due on the decree, 


w 
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then the decree-holders would give a: 
further list of the other mortgaged proper- 
ties later. The words used are: — “Bad 
ajrae notice zaed sal mugqadma bar sani 
bagharaz nilam jaedad mauroosi collectory 
muntagi kia jave aur amil nilam saheb 
karrawat sabiga par karrawai nilam ke 
farmawen aur agar jaeded mundarja taltga se 
kul motalba asal wa sud wa kharcha na ada 
ho to baqiya motalba ke liye . usri jaedad 
makfula ka taliga diya jawega.” The 
Court in which the application for execu- 
tion had been made, made an inquiry and 
found that the properties which the decree- 
holders wanted to be sold were ancestral 
and, therefore, the decree was transferred 
to the Collector under the provisions of 
s.68 of the Code of Civil Procedure for 
execution. After the sale of those pro- 
perties which took a very long time, the 
Collector returned the papers to the Civil- 
Court on February 2, 19.1. The 
decree-holders contend that because they 
have made a prayer in the application of 
1919 that in case the properties specified 
in the application prove insufficient for the 
satisfaction of the amount due to them, 
they would give a further list of the other 
mortgaged properties, so the present 
application was in continuation of the 
application of 1919 which they were entitled 
to execute. 

When an application is made by a 
decree-holder after the expiry of the period 
of 12 years from the date of the decree, 
the Court has to decide whether it is a fresh 
application or one in continuation of an 
application already made within time 
which has been lying dormant. ‘The test 
is to see whether the character of the fresh 
application is different from that of the 
former application, as fcr instance, where 
the relief claimed in the second applica- 
tion is against properties, or persons, 
different from those mentioned in the 
former application, the second application 
will be deemed to bea “fresh application” 
within the meaning of s. 48, Civil Pro- 
cedure Code. Where the proceedings 
under the prior application come to an end, 
the second application cannot be taken to 
be in continuation of the prior applica- 
tion. 

After a consideration of the question, ’ 
I am of opinion thatthe present application 
is not a fresh one but is one for the revival 
of the application which the decree-holders 
made in March 1919. The expression 
“fresh application” denotes a substantive 
application for execution and not an. 
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application preparatory or ancillary to 
put the Court in motion for execution. In 
the case before us the decree-holders in 
oneand the same application made two 
prayers. A large sum -was due to them 
on foot of a mortgage decree and consider- 
able property was liable for the payment 
of the decree money. The first preyer of the 
decree-holders was that the amount due to 
them should be realized by the sale of the 
properties which were mentioned and 
specified in the decree. The second 
prayer was that in case ihe sale-proceeds 
proved insufficient to satisfy the decree 
money, then the decree-holders would ask 
the Court to proceed against other mort- 
gaged properties of which a list would be 
given subsequently. The Court to which 
this application was made granted only the 
first prayer and passed no orders as 
‘ regards the second prayer. It was com- 
petenttothe Court to have said, if it so 
wished, tothe decree-holders that it was 
transferring the decree for evecution, so 
far asit related tothe property specifically 


mentioned in the application to the 
Collector, but thet if the decree holders 
wished to proceed against the other 


mortgaged properties, then they should 
mention those properties in their appli- 
cation orgivea list of them immediately. 
In any case, the Court should have passed 
an orderon thesecond prayer of the decree- 
holders. Where an application for exe- 
cution is made which is not in proper 
form or is otherwise defective, the duty of 
the Court is to dispose of it. It ean 
give the decree-holders an opportunity 
toamend their application or it can reject 
it. In other words, an order disposing of 
the application must be made. In my 
Opinion,in the present case the Court left 
the matter open and passed no orders as 
regards the second prayer of the decree- 
holder. I would, therefore, treat it as 
a case in which an application for execu- 
tion made by the decree-holders was 
not dispoed of. Where an application 
has been made in time, but has not been 
properly dismissed so as to come to a 
legal termination, it must be taken to 
be alive, though dormant forthe time. If 
an application of this nature is made with- 
ina period of 12 years and remains undis- 
posed of, s. 48, Civil Procedure Code, would 
have noapplication. It may remain pend- 
ing for any length oftime solong as it is 
not disposed of. Whats.48 provides for 
isthet no fresh application for execution 
will be permitted after the expiry- of 12 
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years from the date of the decreé. ft does” 
not apply to cases in which an application 
for execution has already been made. In 
Maharaj Bahadur Singh v. A. H. Forbes, 
118 Ind, Cas 268 (1), their Lordships of the 
Privy Council held that 

“Where an application for execution is, having 
regard to the nature of the relief sought and 
other surrounding circumstances, essentially different 
in character fromthe previous application which 

the decree-holder had virtually abandoned, and — 
marks a substantial departure therefrcm, it cannot 
ke regarded as a continuation of the execution 
proceedings initiated by the earlier application, 
but must be treated asa fresh application for 
execution within the meaning of s.45 ofthe Civil 
Procedure Oode, 1908,and would be barred by . 
limitation if presented more then 12 years from the 
dateofthe decree sought tobe executed.” 

In Venkatama v. Manikkam Nayani, 26 
Ind. Cas. 244 (2), it was held that 

“An application for execution is to be taken ag 
pending until it is validly disposed of, and, therefore, 
where there was nothing to show that an execution 
petition praying for the execution of a conveyance 
was either dismissed or struck off, or otherwise 
disposed of, if was still pending and thata subse- 
quert execution petition containing the same 
prayer was only a petition to continue proceedings . 
under the old petition." 

In Sant Lal v. Srinivas, 32 Ind. Cas. 
1005 (3), two learned Judges of this Court 
held that 
“the question whether an appliction for execution | 
of a decreas is anew application or a revival or 
continuation of an old one is a simple question of ` 
fact and is also a question of substance and not 
of form,” 

In Sakina Bibi v. Ganesh Prasad, 44 Ind. 
Cas, 560 (4) it was deciced by the Patna 
High Court that s. 48 of the Civil Proce- 
dure Code, applied to a fresh application 
only and that it had no application what- 
soever to the case of a revival of.an ante- 
cedent application for execution which had 
been in suspense by reason of some bar. 

Rale 11, O. XXI, Civil Procedure Code, 
lays down the procedure how applications 
for execution of decrees shall þe made. The 
application has to be in writing, in proper 
form and must contain the various parti- 
culars specified in r. 11, O. XXI, Civil Pro- 
cedure Code. Now I take ittihat the ap- 
plication of March 1919 was an application 
for execution containing two prayers, one for 
sale ofthe property specified therein and 
the other for the sale of the remaining mort- 
gaged property, notspecified in the appli- 


(0) 118 Ind Cas, 268; AIR1929P O 209: 230 
W N9177; 57 M L J 14; Ind, Rul. (1929) PG 308: 
£0 L W 407; 50 O L J315; 10 P LT 807: 31 Bom 
LR 1383 (P C). 

(2) 26 Ind. Cas. 244; 16 M L T 399, 

(3) 32 Ind. Cas. 1005. 

5 (4)44 Ind. Cas, 56(;3P LJ103;5 PLW 
1 


kd 


1020 


Cation, in case the sale proceeds proved in- 
sufficient to satisfy the mortgage decree. 
It cannot be said that the application, so 
far as it related tothe second prayer, was a 
mere intimation to the Court and not a 
prayer for execution. Allihat can be said 
against the contention of the decree- 
holders isthatthis application was de- 
fective, inasmuch as it did not comply with 
the provisions of r. 11, O. XXI, Civil Pro- 
cedure Code. Butit cannot ke said that 
this omission tc comply with those require- 
ments would justify us in saying that it 
was not a prayer for execution of a decree. 
In a large number of cases applications for 
execution aremade which are defective in 
their nature because they do not comply 
with the provisions or some of the provi- 
sions of r. 11, O. XXI, Civil Procedure 
Code. But it cannot be said that they 
are not applications for execution because 
of a defect. AsIhave already stated, in 
such applications the duty of the Court is 
either to give an opportunity to the decree- 
holders for amendment so as to bring their 
applications inconformity with the provi- 
sions of the aforesaid rule or to reject them; 
but if on a defective application for exe- 
cution no order is passed, then I take it 
thatit would remain pending. Take the 
following instance:—A decree-holder makes 
an application for execution of a decree in 
which all the necessary details which ought 
to beset forth are given with this excep- 
tion that the list of the property is omitted. 
What would the Court do in a case like 
this? It is clear to me that it will either 
ask the decree-holder to amend his applica- 
tion or it will dismiss it; but ifno order 
is passed, then there can be no doubt 
thet the application for execution will re- 
main pending. A defective application has 
to be disposed of according to law. In 
Satish Chandra Mookerjee v. Purna Chand- 
ra Dutt, 11 Ind. Cas. 696 (5) this matter 
was considered and the learned Judges 
made the following ‘remarks on this 
point:— 

“Because it appears to us plain that, when an 
application for execution is defective, the Court 
may do one ofthe twothings only, it may, under 
O. XXI, r 17, either reject the application or 
allow the defect to be remedied then and there 
or-atany time fixed by it.” 

In the case before us, according to my 
view, there was an application by the 
decree-holders in respect of the properties 
other than those specified in the application; 
but a clear indication was given by them 
in their second prayer that they also 


(5) 11 Ind, Oas, 696, 
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wanted to execute their decree against 
other mortgaged properties of the judg- 
ment-debtors, in case the sale-proceeds 
proved insufficient. In Wajihan v: Bishwa- 
nath Pershad (6) it -was decided that a 
mere technical irregularity did not vitiate 
the execution proceedings. The facts-of 
that case were briefly these:—-A decree 
had been obtained on the basis of a mort- 
gage and the decree-hilder made an ap- 
plication for execution by sale of the mort- 
gaged properties. The mortgaged proper- 
ties were mentioned in the application for 
execution. That application, however, was 
dismissed by the Court because the deeree- 
holder failed to deposit talbana as ordered. 
Lateron he madea fresh application but 
in that he did not mention the mortgaged 
properties. It was contended on behalf of 
the judgment-debtorsin that case that the 
second application was defective. On this 
point I quotethe observations of the learn- 
ed Judges which are to be found at page 
460* of that ruling: — 

“It is first objected to by Mr Garth, for the ap- 
pellant judgment-debtor, that this application is 
informal and cannot be acted upon, inasmuch as 
it does not expressly siate in what manner the 
decree is to be executed and we are referred to 
the recent decision of a Full Bench ofthis Court 
in the case of Asghar Ali v. Trotlokhya Nath Ghose 
(7), We find, however, that though the application 
fof execution before us is not complete in itself 
so asto show in what manner execution is’ to 
be taken out, stillit is capable of being acted: 
upon;for it refers to the former application in 
were set out.and 
it prayed that the decree may be executed by 
sale of these properties. We think therefore, 
that the objection at most is regarding only a 
technical irregularity, in form rather than in sub- 
stance, and that the Court was competent to 
proceed, taking the former application which is on 
the record of the suit as part of the application 
then before it, so as to indicate how the decree. 
should be executed.” 


In the case before usthe decree-holders 
had made two separate and distinct prayers 
as already mentioned above. Their first 
prayer was granted. Before the Court could 
take any further steps as regards the 
first prayer, ithad to ascertain whether 
the properties sought to be sold were ances- 
tral or not. Jt held an inquiry and found 
that the properties were ancestral and,. 
therefore, it transferred the decree for exe- 
cution to the Collector. In my opinion the 
Court was fully competent to proceed with 
the second prayer of the decree-holders 
afler ithe first prayer had been acceded to: 
If in an application there are two prayers. 

(6) 18 0 462. > 

(7)17 O 681, 
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which the Court is competent to grant 
and one is granted and the dec.ee is 
transferred to the Collector for execution, 
there is nothing to preventthe Court from 
proceeding to consider the second prayer 
of thedecree-holders, simply because the 
decree, so far as the first prayer was con- 
cerned had been ordered to be transferred 
tothe Collector for execution. Paragraph ll 
of the Third Schedule of the Civil Proce- 
dure Code, contains a provision that during 
the period in which the Collector 1s exercis- 
ing powers in respect of judgment-debtor's 
immoveable property or any part thereof, 
no Civil Court shall issue any process of 
execution wherethe Collector has taken 
action under para. 7 of the Third Schedule. 
In a mortgage decree where several pro- 
perties are liable to be sold, the mortgagee- 
decree-holder is fully competent tosay in his 
application for execution that in res- 
pect of some ofthe properties which is 
ancestral, the decree should be transferred 
to the Collector and as regards other 
properties which are non-ancestral the 
Civil Court itself should execute it. Simi- 
larly it is open to him to say to the Court 
that for the sale of a part of the mortgaged 
property the decree should be transferred 
for execution to the Collector and if the 
sale proceeds prove insufficient, then the 
.remaining mortgaged property should be 
sold. If inthe case before us the decree- 
holders had, instead of stating that they 
would giveafurther list of the mortgaged 
properties.Jater on, mentioned all the prop- 
erlies and had asked that at first one 
lot should besold and if the sale proceeds 
proved insufficient, the second lot should 
besold, then it could not have been 
said that their second prayer was not one 
for execution and was a mere intimation to 
the Court to make a fresh application. 
In my opinion the second prayer was also 
an application for execution, though it was 
defective because of the omission to speci- 
fy .the properties which the decree-holders 
wanted to be sold later on, in case the 
sale proceeds of the properties in respect of 


which the decree was being transferred to. 


the Collector proved insufficient for pay- 
ment of the entire decretal amount. If we 
look to the substance and not to the form, 
it would appear that the present applica- 
tion is not a fresh application but is only for 
the revival of the former application: which 
had remained undisposed of all along. In 
the application which they have now made, 
- all they ask is that the mortgaged property 
«which remained unsold should be sold as 
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prayed by them in their former application. 
A mere omission to mention the remaining 
mortgaged properties in the first applica- 
tion would not make ihe present applica- 
tion a fresh one. The Court could have 
ascertained the remaining mortgaged prop- 
erties by a reference io the previous appli- 
cation which was a part of the record. As I 
have emphasized above, it was open to the 
Court to have rejected the second prayer 
of the decree-holder because of the non- 
compliance wilh the provisions of r. 11, 
O. XXI, Civil Procedure Code. But the 
Court passed no orders and so according 
to my view the former application, so far.as 
this prayer was concerned, remained in 
abeyance, 

It appears to me that the ruling reported 
as Khetpal v. Tikam Singh (8) is not in con- 
flict in any manner with the view that I take, 
The facts of that case were, however, different, 
An application was made on February 24, 
1999, to the Court which passed the decree, 
praying for the transfer of the decree to 
another Court. The prayer was granted. 
Then on March 23, 1909, the decree-holder 
applied to the other Court for execution 
when it was found that the decree had be- 
come barred by the 12 years’ rule of limita- 
It was contended that the application 
for execution to the transferred Court was 
in continuation of the application made to 
the Court passing the decree for transfer. 
This contention was rightly repelled. The 
learned Judges who decided the case re- 
marked that 
“in order that an application may be a continuation 


of another application, it is necessary that the two 
applications should’ be of the same nature " 


Nor do I think that -the Full Bench 
ruling reported as Chutterput Singh v. 
Sait Sumari Mal (9) is against the decree- 
holders. That was a case in which the 


‘plaintifis obtained a money decree in the 


High Court against the judgment-debtors. 
That decree was subsequently transmitted 
to the District Court for execution; but was 
returned by that Court as unsatisfied. There- 
after, another application for execution by 
arrest and imprisonment of the defendant 
was made to the High Court on its original 
side and the returnable date of the order 
on this application was fixed finally for 


‘duly 12,1901. No further steps were again 


laken until June 1, 1908, when the plain- 

ifs made another application for execut- 

tion of their decree by transmission of the 

same to the District Court and attachment 
(8) 14 Ind. Cas. 172; 34 A 396:9 A L J 365. 


(9) 33 Ind, Cas, 602; 43 O 903; 23 O LJ 645; 20 Q 
WN 8 ae l 


a 
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of the defendant’s property situate within 
the jurisdiction of the latler Court. Again 
no further steps were taken until January 
18, 1915, when a fresh application was 
mide for attachment. The learned Judges 
wh) decided the case held that the appli- 
cation of ‘June 1, 1908, and the order of 
June 30, 1903, did not constitute a revivor 
within Art. 183 of the First Schedule of 
the Limitation Act. I may state that in 
that case also the learned Chief Justice 
stated in his judgment that the subsiance 
and not the form must be looked into. 
The case reporied in Hayatunessa Chow- 
dherani v. Achia Khatun (10) appears to 
be distinguishable. That was a case in 
which the decree-holder had made an ap- 
plication for execution of a mortgage 
- decree on June 29, 1920, in which he had 
«mentioned certain properties against which 
“he wanted to proceed. On August 21, he 
put in a petition asking for permission to 
- be allowed to add certain properties to the 
list given in his original application. This 
prayer appears to have been made alter 12 
years from the date of the decree and so 1t 
was held that it was time-barreJ. But in the 
- cage before usthe decree-holders do not seek 
to add any new properties but ali that they 
-ask is that a part of the mortgaged prop- 
erty which has not been sold as yet should 
be put to sale. Similarly the case report- 
ed as Mahant Krishna Dayal Girv. Sakina 
Bibi, 3: Ind. Cas. 27 (11) appears to be 
distinguishable. There the decree-holder 
had made several applications for execu- 
tion. One of them was made on 
“July 28, 1911. It was struck of on 
June 29, 1912 <fter the decree-holder re- 
covered a part of the decree money. After 
‘that ‘another application was made on 
September 6, 1912 which was dismissed for 
want of prosecution on December 5, 1912. 
‘Then another application was made on 
July 18, 1913 and it was contended be- 
fore the Court that this last appli- 
cation was in continuation of the appli- 
cation of July 28, 1911. The learned 
Judges rejected this contention. The prop- 
erties sought 
application were not the same as those 
mentioned in the application of 1911, In 
the case before us the facts are different. 
Here a prayer had been made by the de- 
cree-holders that they should be allowed 
to proceed against “other mortgaged prop- 
erties’ in case the sale-proceeds of a 


(10) 74 Ind, Cas, 1017; A IR 1924 Cal. 131;50 0 
743, ' 4 n 
(11) 34 Ind, Cas, 27, 
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part of the mortgaged property proved 
insufficient for the satisfaction of the 
decree. 

I would for the purpose of this case 
divide the application of 1919 into two 
palis, one was a prayer that the Court 
might transfer the execution proseedings 
relating td a part of the mortgaged prop- 
erty to the Collector. That prayer was 
granted. I would treat the other prayerin 
that application as separate and distinct 
from the first prayer. I would say that 
the second prayer in substance was 
that as soon as it was found by the Court 
whose duty it was to execute the decree that 
if the sale-proceeds proved insufficient to 


-realize the amount, it should proceed in 


respect of the remaining mortgage prop- 
eriy, the list of whica whould be supplied 
later on. It wasopen to the Court to- have 
this prayer amended by asking the decree- 
holders to mention in it the other mortgag: 
ed properties which he wanted to be sold 
or reject the prayer. Then it could not 
have been said that the present applica- 
tion was merely in continuation of the 
former application. But the Court never 
passed any orders. It must, therefore, be 
held that the application of 1919, so far 
as it related to the second prayer, was not 
legally disposed of by anyorder. The 
order passed by the Court transferring 
ths application for execution to the Court 
of the Collector in regard to the properties 
specified in the application did not have 
the-.effect of disposing the second prayer 
in the application. I am, therefore, of 
Opinion that the application of--1931 is 
nothing else but an application in con- 
tinuation of tna former application of 
1919. Thedecree-holders inform the Court 
that as the sale-proceeds have proved 
insufficient, their prayer contained in the 
former application for sale of ths remain- 
ing mortgaged properties and which was 
not disposed of saould now be taken 
into consideration. In my opinion, there- 
fore, the decree-holders are entitled to ask 
for the execution of their decree by sale 
of the remaining mortgaged property. 

I would, therefore, allow this appeal of 
the decree-holders with costs, set aside the 
order passed by the Court below and 


- direct that it should proceed with the 


execution by taking steps to sell the re- 


-maining mortgaged property of which a 


list has been supplied by the decree- 
< holders. Í 
King, J.—I think that the only sub- 


- stantial question for our decision is Whee 


1934 
ther the application made by the decree- 
holder on March 16, 1931 should be 
held to be a “fresh application” for 
execulion, within ths meaning of s. 48, 
Civil Procedure Code, or an application 
supplementary cr ancillary to his previous 
application dated March 33, 1919. The 
argument that the period during which 
the decree was being executed by the 
Collector should be excluded, under para. 
11 (3) of Schedule III, Civil Procedure 
Code, from the period of 12 years men- 
tioned in s. 48, has not been pressed. 
The decree-holder alleges that all the 
mortgaged properties are ancestral proper- 
lies. If this is so, the Civil Court could 
not sell such properties in execution of 
the decree and it follows that the decree- 
holder was not temporarily deprived of 
any remedy in the Oivil Court. 

The facts have been stated in the 
judgments of my learned brothers. The 
previous application of March 13, 1919, is 
in my opinion both in form andin sub- 
stance an application for execution of a 
decree, and not merely an application 
that the decree be transferred to the 
Collector for execution. The decree was 
for sale of certain specified items of 
immoveable property in enforcement of 
a mortgage. The decree-holder in his 
previous application prayed that the 
decree be executed by sale of certain 
specified items, out of the items included 
in his decree, and stated that if the 
decretal amount and interest were not 
fully satisfied by the sale of those items 
then he would give particulars of the 
remaining mortgaged properties for re- 
covery of the unsatisfied balance. He 
also prayed that the decree be transferred 
to the Collector for selling the properties 
specified, as they were ancestral property. 
The Civil Court found thatthe properties 
mentioned were ancestral property and 
accordingly transferred the decree tothe 
Collector for execution. I think it is 
Clear that this application was primarily 
and substantially an application for the 
execution of the decree and,as such, it 
was rightly made to the Civil Court. 
The additional prayer, that the sale of 
the ancestral property be conducted by 
the Collector, does not, in my opinion, 
convert the application intoa mere appli- 
cation for the transfer of a decree to 
another Court for execution. After the 
proceedings had been transferred to the 
Wollector there was no need for the decree- 
holder to make any application to the 
1 
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Collector for execution. Under the rules 
the Collector was bound to issue notice 
to the parties and to take necessary 
action without waitingfor any application 
fromthe decree-holder. 

The application of 1931 cannot there- 
fore be treated as a “fresh” application 
on the ground that it was an application 
for execution, whereas the previous appli- 
cation of 1919 was merely for the transfer 
of the decree to the Collector for execu- 
tion. Both applications were fcr execution 
by sale of the mortgaged property, 
and in both cases the sale was to be con- 
ducted by the Oollector, if all the prop- 
erties were ancestral as alleged. The 
question remains whether the latter ap- 
plication should be regarded as supple- 
mentary or ancillary to the former, or 
whether it should be regarded as a “fresh” 
application. 

I think ib should he regarded as supple- 
mentary or ancillary, It is important to 
note that the decree is a decree for sale 
upon the basis of amortgage. The decree 
Itself contains full particulars of the 
properties to be sold. The properties to 
be sold were therefore known from the 


outset. There was no néed for attach- 
ment. The only question was in what 
order the several properties should be 


sold. I interpret the application of 1919 
in the following sense:—‘I hold a decree 
for sale of certain mortgaged properties. 
Please have the decree executed, through 
the Collector, by sale of the following 
properties to start with, - If these prop- 
erties prove insufficient, please realise 
lhe balance of the mortgage-money by 
sale of the remaining properties. I` will 
furnish a further list of the remaining 
properties if necessary.” Itis true “hah 
the decree-hclder did not, in so many 
words, pray that the remaining properties 
be sold, if necessary, to realise any 
balance that might remain unsatisfied, bul 
I think his meaning is perfectly clear. 
The words “bagiya motalba ke liye’ taken 
in their context, clearly Imply that the 
remaining properties of which he would 
furnish particulars, if necessary, were to 
be sold to satisfy a possible deficit. Tfthe 
previous application is interpreted in this 
sense then I think the’ subsequent ap- 
plication, Siving particulars of the remain- 
ing properties and praying that they be 
also sold, musi be treated as supplementary 
and ancillary to the previous application. 
When the Collector returned the proceedings 
after selling the properties specified for: 
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sale in the first instance, the previous 
application had not been completely dis- 
posed of. No orders had been passed on 
the prayer for sale of the remaining 
properties, if necessary. | think it was 
open to the Civil Court, at that stage, 
to give notice suo motu to the decree-holder 
to furnish the further list of properties. 
There was no need for any further applica- 
tion on the part of the decree-holder asthe 
previous application was still alive so far 
asthe prayer for sale of the remaining 
properties wasconcerned. Considering that 
the Collector had taken about l1 years to 
sell the properties specified, it is not sur- 
prising that the Civil Court was reluctant 
to take furiher action of its own motion, but 
I think it might have done so., On this 
view the previous application, although con- 
signed to the record room, was only 
dormant and not extinct. I think the 
decree-holder was entitled to revive 1t by 
his application of 1931 which should be 
regarded es merely supplementary or 
ancillary to,orin continuation of, the pre- 
vious application, and not as a “fresh” ap- 
plicatgmp within the meaning ofs. 48, 
NumeMaprulings have been cited by each 
party but none of them seem tobe very 
helpful, The decision of the question before 
us depends upon the language of the 


application of 1919 and the facts of the’ 


case, and they are materially different from 
those considered in any ruling which has 
been cited. ; 

In my opinion the application of 1931 is 
not a “fresh” application within the mean- 
ing of s. 48 and execution isnot barred by 
the 12 years rule of limitation. 

Sulaiman, C.J—I regret that I have 
come to a contrary conclusion. 


The previous application of March 13, . 


1919, contained a prayer that the execution 
be transferred to the Collector for the sale 
of the properties given in the list attached 
and contained an intimation to the Court 
that if the properties given in the list were 
not to prove suflic.ent to pay the principal, 
interest and costs, then an inventory of 
other hypothecated properties would be 
given for the balance of the amount due, 
' he last statement, in my opinion, was not 
a prayer madeto the Court to take any 
steps at that state. The decree-holder had 
given no intimation to the Court whether 
the rest of the property was ancestral or 
non-ancestral. 
not in a position to decide whether the exe- 
cution with regard to that property would 
Rave to be.transferred to the Collector or 


BHIVA SHANKAR DAS V. YUSUR HASAN 


Accordingly, the Court was 


148 10 


whether it would take place under the 
supervision of the Oi:vil Court. Furiher- 
more, there being no description or specifi- 
cation of the rest of the property the Court 
could not select which of the remaining 
items of the mortgaged properties the decree- 
holder would like to sell subsequently. 
It seems to me that it was not the inten- 
tion of the decree-holders at that time that 
the Court should take any steps with regard 
to the rest of the property ot which a list 
was to be supplied afterwards, nor was it 
their intention that the Collector should be 
asked to deal with those properties at all. 
Jt seems to have beenimplied that if the 
decree is not satished, the decree holder 
would move the Court subsequently by 
supplying a fresh list of the properties 
sought to be sold. 

Now although a mortgage decree certainly 
orders that the amount, if not paid within 
the time fixed, should be realised by the 
sale of the mortgaged properties. or ‘' any 
sufficient part thereof’ (O. XXXIV, 1, 5 
sub-r. 3) the Court cannot proceed to sell any 
of the properties without there being a pre- 
vious application for execution under 
O KAL, r.10. Rule 11 (2) provides what 
an application for execution should contain 
and includes among others the mede in 
which the assistance of the Court is required 
“ whether by the sale without attachment 
of any property” [r. 11 (2) (j) (i) J. It 
obviously implies that the decree-holder 
should specify what property he. wants to 
be sold without attachment. It seems 10 
me that the applicaticn for execution would 
be defective if it does not specify. the prop- 
erty sought to be sold, [Asghar Ali v. 
Trotlokhya Nath Ghose (7) and Dhankat 
Singh v. Phakkar Singh (12).] A defective 
application of this type, if not amended, 
would be liable to be dismissed under 
r. 17 (1). In the case of an application for 
execulion of a decree, whichis more than 
a year old, notice has to be issued to the 
judgment-debtor under r. 22 and then the 
Court has, under r. 23 (1) “to order the 
decree to be executed.” 

It, therefore, seems to me that where the 
decree-holders did not want that the Court 
should proceed against certain items of the 
mortgaged properties and chose not to 
supply a list thereof but merely informed 
the Court that they would take steps later 
on, they must be taken not to have made 
any application for the execution of the 
decree as against the properties not so 
specified, but to have confined their appli- 

(12)15 A 81; A WN 1893, 36, 
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cation for execution as against the pro- 
perties specifically mentioned in their appli- 
cation. It is always open to a decree- 
holder not to proceed against any property 
he likes. Iam further of opinion that where 
a decree-holder applies that the execution 
be transferred to the Collector under s. 68, 
Civil Procedure Code, it is his duty to 
specify the properties, the execution as 
regards which he wants to be transferred, 
in order that the Court may determine whe- 
ther it is ancestral property or not, The 
various notifications issued by the Local 
Government of these Provinces show that 
itis the Civil Court alone which has to 
decide whether any immovable property is 
ancestral property, the execution against 
which must of necessity be transferred to the 
Collector. The Civil Court cannot, under 
s. 68, order the execution of the decree 
to be transferred in. respect of any parti- 
cular property, without first deciding that 
the property is of that particular kind the 
execution against which in the Govern- 
ment notification is directed to be trans- 
ferred to the Collector. Imay in this con- 
nection refer to Ahmad Ghaus Khan V. 
Lalta Prasad (13), which dealt with the 
earlier notification. The notification of 
1911 also provided that ifthe Collector has 
reason to believe that a certain property is 
ancestral, he should report to the Civil 
Court for determination whether the prop- 
erty is ancestral, Rule 107, added by 
this Court to O. XXI, now directs that the 
Civil Court shall, before ordering. the. sale 
of any property, call upon the parties to 
state whether such land is or is nob an- 
cestral and fix a date for determining the 
said question and after making sucn en- 
quiry as it deems necessary it. shall. deter- 
mine whether such land or what part of it 
is ancestral land. In my opinion the decree- 
holder in this case, when be expressly with- 
held the particulars of the other items of 
the properties and did not want the Court 
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to make the enquiries as regards them, at- 


that stage, was not applying for execution 
of the decree as against those properties. 
“The present application is in the form of 
an application under O. XXI, r. 1i; and 
supplies all the particulars and. contains 2 
_ fresh prayer for the transfer of the. decree 
to the Collector for the sale of the properties 
which were not specified in the previous 
application. ‘The Court will have to make 
fresh enquiries as regards the nature of 
these properties and will transfer the exe- 


ee WN 1906, 143;3 A LJ 
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. cution to the Collector if they are found to 


be ancestral, and will execute the’ decree 
itself if they are non-anceslal. The exact . 
nature of these properties has not yet been 


. finally determined. 


The. first thing that appears- is that the, 
decree-holders were not prevented from , 


. proceeding with the execution of their 


decree against. the second set of. properties 
while the execution against. the first set of. 
the properties was pending before the . 
Collector. Ifthe second sei of properties , 
was also ancestral, they could very easily . 
have applied to the Civil Court that the 
execution of the decree against them also 
be transferred to the Collector so that he 
might deal with the entire lot simultaneous- . 
ly.. Ifthese properties were non-ancestral, 
it was still open to the decree-holders to. 
apply. tothe Execution Court to proceed 
with .the . execution. The Court might. 
either have re-called the execution proceed- 
ings from the Court of the Collector as. 
regards the ancestral properties, if the 
decree-holders wanted to abandon the pro-: 
ceedings for the time being, or, at. any rate, 
allowed.the application toremain.pending. 
on the file so that limitation might not be 
a bar. Such a subsequent application. 
could. have, been easily revived. at a future 
time. ‘But if the decree-holders chose. not 
to ask the Court to move in the matter and 
waited for more than 12 years and. allowed 
the. period prescribed by s.. 48, Civil Pro- 
cedure Code, to expire, they .are not now 
entitled to have the time taken by the Collec- 
tor, to be excluded. As the . decree-holders 
were not in any sense temporarily deprived 
of their remedy, they are not in my opinion 


‘entitled to claim exclusion of any; period of 


time under Sch, III, para. 11 (3):with regard 
to the properties which were not before. the 
Collector: Had any of the properties, the 
execution as regards which was .transferred 
to the Collector not been sold, they would 
undoubtedly have been entitled to an 
exemption under r. (L),.so far as such prop- 
erties were concerned. 

The second question is whether the pre- 
sent application can be treated as a mere 
revival) of the previous. application. The 
general principles appear to be well-settled 
and: the question. is mainly one .of applying 
them to the present case. A fresh appli- 


- cation for execution ‘cannot be made after 


the expiry.of twelve years from the date of 
the decree. Section 48, is a complete bar to 
such an application. But if there, is an 
earlier application, still pending and not 
finally disposed of, or, so to speak, is in 


1026 
a state of suspended animation, it can be 
revived and proceeded with by a fresh 
application, which would be mcre jn the 
nature of reminding the Court that it 
sLould be taken up and disposed of. It is 
necessary for the revival of a previous 
application, that it should not have been 
disposed of or dismissed finally and 
should not have been struck off owing 
to a default of the decree-holder (O. XXI, 
r. 97). Obviously, if the fresh appli- 
cation is in character and substance 
different from the previous one or any 
relief different from that claimed in the 
previous one is asked for, if cannot possibly 
be treated as a mere revival, but it must 
of necessity be considered to be a fresh 
application. To be a revival, the reliefs 
must be identica] without any variation. 
If any new property is sought to be 
attached or sold, it cannot be a mere 
revival, If a new relief like attachment 
or arrest 1s added it cannot be a revival, 
for in reviving an application which has 
been shelved or filed and not struck off 
for default of the decree-holder, the Court 
merely takes up the previous application 
on being reminded of it and proceeds with 
it. Cases of this type occur when execu- 
tion has been suspended on account of 
an injunction or a stay order or the file 
has beenshelved on account of the pendency 
of any other litigation, or the case is 
wrongly struck off for no fault of the 
decree- holder, In such cases when the 
previous application is taken up, the 
scope and character of it remains the same 
and the decree-holder asks- for exactly the 
same relief. 

A few cases in support of this proposi- 
tion may be cited. In Sreenath Gooho 
Vv. Yusoof Khan (14), the decree-holder 
had applied fcr the attachment and sale 
of certain specified properly belonging to 
the judgment-debtor and then after the 
expiry of twelve years filed a fresh ap- 
plication praying that certain other prop- 
erty of the judgment-debtor might be 
attached and sold in lieu of that given 
in the previous application. It was held 
that the second application was not a 
revival of the previous application. 
Prinsep, J., observed that it was intended 
by the corresponding section of the old 
Act that the  decree-holder should have 
one-cpporiunity of executing his decree 
and that if he should fail to satisfy it 
on that application, any further applica- 


tion beccmes barred. Field, J., remarked, 
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“It appears to have been the intention of 
the legislature that an inventory or suffici- 
ent description of the property sought to 
be attached, whether movable or im- 
movable, should be attached to ithe 
application.” The learned Judge further 
remarked that if an application does . 
not contain at its foot a description of 
the property sufficient to identify it, it 
would be defective in form and that if 
a fresh inventory of the property is sought 
to be filed, the second application cannot 
be accepted by. way of an application 
amending and supplementary to the original 
application, and “if a supplementary list 
of property were allowed to be put in 
after the expiration of twelve years the 
essential portion of the Jaw would be 
practically defeated.” 

In Har Sarup v. Balgobind (19), a 
second application for attachment and 
sale of the property was held not to be 
in continuance of the previous application 
for arrest. 

‘In Khetpal v. Tikam Singh (8), a Bench 

of this Court held that where previously 
an application for transfer of a decree from 
one Court to another had been made, and. 
a second application for execution after 
the expiry of twelve years was filed, the 
latter could in no sense of the words 
be -regarded- as an application in con- 
tinuance of the previous application, They 
regarded that an application containing 
a prayer for the transfer of the decree 
was not in essence an application for 
execution at all; and further held that 
‘in order that an application may he a 
continuance of another application, it is 
necessary that the two applications be of 
the same nature, and the application for 
transfer being an application of an entirely 
different nature from that for execution 
of a decree it was barred by time.” 

-In Saklu Chaudhari v. Herbansdeo Rai 
(16), it was held that an application for 


‘transfer of a decree can be treated as an 


application for taking a step in aid of 
execution, and that inasmuch as an ap- 
plication for execution is of an entirely 
different -nature from an application for 
the transfer of the decree to another Court, 
the former can in no sense be treated 
as one in continuation of the latter applica- 
tion. 

In Chutterput Singh v. Sait Sumari Mull 
(9), the plaintitis had obtained a money 
decree in the High Court and got the 

(15) 13 A 9, 

(16) 95 Ind, Oas, 26; A IR 1926 All, 660, 
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decree transmitted to the District Court 
for execution which was returned as 
unsatisfied; another application for execu- 
tion by arrest was made but 
nothing further was done. On June 
1, 1908, the plaintiffs made another ap- 
plication for execution of the decree by 
transmission of the same to the District 
Court and attachment of the defendant's 
property, on which the Master ordered 
execution to issue. No further steps were 
taken till January 18, 1915, when afurther 
application was made to the High Court 
forexecution by attachment. A [Chutter- 
put Singh v. Sait Sumari Mull (19)] Full 
Bench of the Calcutta High Court held 
that “the application of June 1, did 
not constitute a revivor and that the order 
for transmission is not an order on an 
application for execution, though it is an 
order on an application in execution. 
The transmission proceeding is taken with 
a view to further action by way of execu- 
tion elsewhere. ” es 

In Banku Behari Chatterji v. Naraindas 
Dutt (17), their Lordships of the Privy 
Council remarked: “It was decided by 
the High Court of Calcutta in the case 
of Chutlerput Singh v. Sait Sumari Mull 
(9), a Full Bench decision of the year 
1916, that an application for transmission 
of a decree from the High Court to a 
District Court was not by itselfa revival 
of the decree within the meaning of the 
Act inasmuch as it wasa mere ministerial 
act of an officer of the Court and not a 
judicial act of a Judge. Their Lordships 
have considered that case, and they think 
thatit was rightly decided.” 

In Shiam Karan-v. Collector of Benares 
(18), the property of the judgment-debtor 
was taken charge of by the Collector 
under s. 326 of the Code of 1882 cor- 
responding to s. 72 of the present Act; 
and after the management had continued 
for several years, it was released. It was 
then that an application for attachment 
and sale of the property was made on 
behalf of the decree-holder. The Bench 
held that there could be no doubt that 
the second application was in substance 
a fresh application for the execution of 
the decree and that it was not an ap- 
plication in continuance of 
application for execution. The learned 

(17) 101 Ind, Cas. $4; 54 TA 129 atp, 134A IR 
1927 P O 73; 52M LJ 565; (1927) M W N 236; 4 
O WN 474; 31 0 W N 589; 29 Bom. L R 850; 38 M 
1, O0: 45 CL J 507; 51 © 500; 26L W 80 


PO), io 
(18:52 Ind, Cas, 742; 423A 118; I7 A L J 10, 
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Judges, however, held that the limitation 
was saved with regard to the property 
which had actually been under the charge 
of the Collector. 

In Ram Ratan v. Datar Kuar, 120 Ind. 
Cas. 622. (19); the decree-holder had first 
filed an application for execution within 
limitation, and then after the expiry of 
the period of limitation, while the last 
application was still pending, applied 
that he might be allowed to attach certain 
properties belonging to the judgment- 
debtor which were not included in the 
previous application, the actual prayer 
was to ask for permission to file a sup- 
plementary list of properties. It was held 
by a Bench of the Lahore High Court 
that the application asking for permission 
to file a supplementary list of properties 
was in substance a fresh application for 
execution .and was time-barred. The 
learned Judges held that if the decree- 
holder's contention were accepted the 
clear provisions of s. 48 would be rendered 
nugatory and he could not be allowed 
to proceed against the properties not 
included in the previous application. 

In Bandhu Singh v. K. T. Bank Ltd. 
Gorakhpur (20), a Bench of this Court, 
of which I was a member, held that where 
a decree-holder applies after the expira- 
tion of twelve years from the date of the 
decree for the attachment and sale of 
property not mentioned in any of the 
previous applications . for execution, the 
application is a fresh application and 
cannot be entertained; and that the mere 
fact that the execution proceedings started 
previous application were still 
pending and had not. been struck off 
would not be sufficient to save limitation. 

In the case of Maharaj Bahadur Singh 
v. A. H. Forbes (1), their Lordships of 
the Privy Council had a case before them 
where the decree-holder had first. applied 
for the attachment of certain properties 
ofa patnidar other than the paint, and 
then after the expiry of the period of limita- 
tion applied for process against the 
dar-patnidar, for the sale of the patni 
mohal in execution. Their Lordships had 
no doubt that the previous applications 
were essentially different in character from , 
the last one and that it was’ impossible 
to hold that the last application was a 
continuance of the previous „application. 


(19) 120 Ind, Cas. 622; A I R 1928 Lah, 808; Ind 
Rul. (1930) Lah, 126, 

(20) 129 Ind, Cas, 716; A I R 1941 
Rw, (1931) All, 204, | 


All. 134; Ind 
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The application of 1922 being a fresh 
application within the meaning of s. 48, 
Civil Procedure Code, their Lordshi ps held 
it to be barred by limitation. 

The same principles have, more or less, 
been applied to the execution of mortgage 
decrees, and it has been held at least 
In two cases that the supplying of a fresh 
list of mortgaged properties is asking for 
a fresh relief and is, therefore, tantamount 
tothe filing of a fresh application for 
execution, 

In Hayatunnessa Chowdhurani v. Achea 
Khatun (10), a Beneh of the Caleutta 
High Cougt: held that a subsequent ap- 


plication madesafer the expiry of the 
period of lifitetionh for the execution of 
a mortgage” décree to add other prop- 
erties to thelist given in the original 
application, which had been within 
limitation, could not be allowed. In this 
case the decree-holder had first mentioned 


certain properties against which he wanted’ 


to proceed and had then later asked for 
permission to be allowed to add geveral 
other properties to the list given in his 
original application. He was not allowed 
to proceed against the properties other 
than those which had been mentioned in 
the previous applicaticn only. 

In the case of Mahant Krishna Dayal 
Gir v. Sakina Bibi 34 Ind. Cas, 27 (11), 
it was held that an application for 
execution of amortgage decree made more 
than twelve years after the decree was 
barred by time, and it could not be 
treated as a continuation of a prior 
application wnere the relief asked for is 
different and is directed against the 
property not “attached” covered (sic) ] by 
the first application. 

Even if we assume that the second set 
of properties is not ancestral but non- 
ancestral, the position is not better for the 
decree-holders. 

The previous application, though in the 
form of an application for execution, was 
in -substance an application for the transfer 
of the execution of the decree to the 
Collector for the sale of certain proper- 
ties specified therein. The prayer asked 
for was not that the’ Civil Court itself 
should execute the decree— indeed it could 
not doso. The reference at the end that 
the decree-holder would file a further list 
of other mortgaged properties if the proper- 
ties remained insufficient was a mere 
intimation to the Court of his intention 
‘nd was nota prayer for execution against 
{hcse properties, 
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the new set of propertie arè non-ancesiral, 
the character of the two sets of plop- 
erties being different, one being ancestral 
and the olher non-ancestral, the same 
Court could not have executed the decree 
against both these preperties. The prayer 
in the second application, although couched 
in the foim ot a supplementary applica- 
tion for supplying alist of fresh properties, 
would be made to the Civil Court itself for 
execulion of the decree. This would not 
be identical with the prayer in the 
previous applicaticn that the execution 
should be transferred to the Collector, . 
In substance and in essence these two 
prayers would be distinct and independent. 
By merely filing a fresh supplementary 
list the decree-holder cannot evade the 
bar of lirnitation The Courts which could 
grant the two prayers being different and 
the prayers themselves as well aa the 
properties being different‘ I would be 
unable to hold that this second applica- 
tion is merely a revival of ihe old ap- 
plication. Accordingly on this hypothesis 
also the decree-holders cannot succeed. 


It is impossible forthe Civil Court totake 
up the previous application and prcceed 
with it and execute the decree against 
the properties now named. Indeed the first 
application has been ecmpletely dispcsed 
of because the prayer was granted, the - 
execution, ¿s far as the prcpeities specified 
were concerned, was transferred to the. 
Cellector and the Collecter has realized 
tbe essets frcm the sale of all the prop- 
erties so mentioned: and co the proceed- 
ings before the Collector have keen com- 
pleted in their eniireiy. ; 

It was open to the decree-holders to 
ask ‘for only scme of the mortgaged 
properties and to proceed against them 
only for the time being. If they now 
wish to proceed against the other prop» 
erties, as to which ro relief had been 
asked for originally, they must be deemed 
to be applying afresh Zor execution. 


I accordingly agiee with the Cout 
below that the present application is in - 
foim, substance and character a fresh 
application in respect of fresh properties - 
asking for a new prayer altogether, and - 
is not an application for the revival of 
the previous application for the transfer of 
execution to the Collector as regards the 
properties therein specified. 1 see no 
good ground for stretching the plain’ 
language ofs, 48, Civil Piocedure Uode, 
in order to hold that the present belated 
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application isnot a fresh application for 
execution. 

I would accordingly 
with costs. 

By the Court.—We allow the appeal 
and setting aside the order of the Court 
below send the case back to that Court 
_with directions to restore the application 
for execution to its original number on the 
file and dispose of it according to law. 

N. Appeal allowed. 


Å- eee anan 


dismiss the appeal 
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Transfer of Property Act (IV of 1882), ss 58 (d), 

72—Usufructuary mortgage—Right of mortgagee to 
‘sue for saleof property, when arises—Lease by 
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Law—Joint family—Leases by members— Arrears of 
rent due by one member—Liability on whole family. 

An usufructuary mortgages as such has noright 
to institute a suit forsale of the mortgaged prop- 
erty, but must only continueto enjoy the same till 
redemption. lf in such a mortgage deed, there is 
an express personal. covenant to pay the money, apart 

-from words merely indicating the time and the mode 
of redemption, a suit for sale may be instituted, 
but not otherwise, ` Even to. sue for the mortgage 
money under s. 63, Transfer of Property Act, it 
must be shown that by the terms of the deed the 
mortgagor has bound himself to re-pay the same. A 
personal covenant to pay should be clear and unen- 
ditional in the undertaking to pay, |p. 1030, col, 
l 

J, mortgage deed stated that on payment of the 

-balance of the principal money the mortgagee should 
receive it and make over the Property to the mort- 
gagors: 

Held, that there wasno personal covenant to pay 
the balance of the mortgage money s9 as to entitle 
the plaintiff toclaim the relief, namely, sale of the 
mortgaged property for the realization of this 
amount. [p.10+1, col. 2] 

Where there is no provision for payment of any 
interest on arrears of reat though there is a specific 
provision for payment of interest at a specified rate 
oo two other items of debt and no contract for the 
payment ofinterest on arrears of rent is set up ia 
the plaint, the claim for interest is unsustainable 
and must be disallowed, 

If undera mortgage deed ths 
mortgaged property is made responsible for the 
realisation of the arrears of rent due by any mem- 
ber of the family in respect of the lease taken by 
him and the arrangement is brought about in the 

. interests of all the members cf the family without 
prejudice to the rights of the mortgagee, the charge 
created in respect of the arrears of rent is binding 
ha id of the mortgagors as a whole. [p. 1032, 
col, 1. 
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Appeal against the decree etb 


Judge, South Kanara. 

Messrs. Sitarama Rao and K. P. Sarvoth- 
ama Rao, for ihe Appellant, 

Messrs. K. Y. Adiga and K. Srinivasa Rao, 
for the Respondents, 

Judgment.—Plaintiff is the appel- 
lant. He sued for the recovery of a 
sum of Rs. 37,065-9-11 by sale of the mort- 
gaged properties on the strength of a 
usufructuary mortgage deed, Ex. A, which 
according to the plaintiff's contention con- 
tains a personal covenant to pay, whereby 
he is enabled to sue for Thèrsale of the 
mortgaged properties though'the mortgage 
deed is styled as a ustifruGtiuary mortgage. 
The learned Subordinate Jtidge dismissed 
the suit by reason of hig findings on 
issues Nos. 3 and 4. On a construction of the 
terms of the mortgage deed, he has held that 
there was no personal convenant to pay the 
mortgage amount and the suit for sale of 
the mortgaged properties is not therefore 
maintainable. This is the main question 
The suit mortgage 
deed Ex. A is an unduly long document 
and a full translation of it ig given in 
the judgment of the lower Court. For the 
purpose of deciding the’ point at issue, 
the following extract from the document 
would suffice:— 


“As we represented to you that there is some extra 
income in the property, till the term stated here 
below, you should give us credit to a sum of 
Rs. 6,625 from the principal amount and you have 
“agreed thereto out of concession to us, Deducting 
the said sum of Rs. 6,625, on payment (when paid) 
in one lump sum in the Kalivadhi Vishu Sankramana 
of Dundeebi year 3922-23) of the balance of Rs. 4,C00 
as also any arrears of rent that may remain due with 
your consent from any member of our family who 
may take the property on rent from you on the 
responsibility of the property, you shall receive the 
same and make over the property and documents as 
also the receipts which you obtain from the creditors, 
If we fail to pay the aforesaid amount on the dus 
date as stated above, thereafter, unless we pay on 
Kalavadhi Vishu Sankramana of any year, we have 
no right to.ask you to recciie the amount and 
Surrender possession during any other time of any 
year, and from the date of default on the due date 
untill we discharge all rights under this deed, you 
shall not only enjoy the properties but shall also Le 
entitled to appropriate the income towards the 
interest due to you on the principal amount and we 
shall have noright to claim any excess income from 
you If you do not consent to allow any arrears 
of rent against the members of our family, this 
de:d shall be no bar to your right of recovering the 
same on the responsibility of the said properties. If 
in addition to the aforesaid sum of Rs. 1,500 
left in anamath with you to pay the aformention 
ed creditors, any excess sum is found due to 
them and paid by you, the excess so paid 
and if the assessment be enhanced at the time 
of survey, the sum so enhanced also, together 


with interest at 8 per centj per annum from th- 
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raspective dates of payment, we are liable to pay 
on the responsibility of the ildarwar property (pro- 
perty mortgaged usufructuarily), and we shall pay 
at the time of the final discharge of the amounts 
under this deed (when the accounts in respect 
thia deed are finally settled) the said sum also.” 

This deed was executed on September 11, 
1892 and it is specifically stated in the 
body of the deed that possession of the 
properties was handed over to the mort- 
gagee on sap ildarwar (usufructuary mort- 
gage pure and simple}. A period of 30 years 
igs fixed for redemption and by reason of 
the enjoyment of the properties by the 
mortgagee for that period, the entire in- 
terest due on the principal sum of Rs. 10,625 
for the said. period of 30 years and also a 
portion of the principal amount, namely 
Ra. 6,625 must be taken to have been paid 
off. At the end ofthat period the balance 
of principal remaining due is only Rs. 4 000. 
Provision is also made in this deed for 
the grant of portions of the mortgaged 
property on lease to any member of the 
family of the mortgagors and the arrears 
of rent remaining due are also payable 
along with the balance of the. principal 
amount on the specified date at the end 
of the 30 years’ term. In the case of a 
usufructuary mortgage. there must be de- 
livery of possession to ihe mortgagee coupl- 
ed with an authorisation to retain such 
possession until payment of the mortgage 
money, and receive the rents and .profits 
in lieu of interest or in part payment of 
the mortgage money. An usufructuary 
mortgagee as such has no right to insti- 
tute a suit for sale of the mortgaged prop- 
erty, but must only continue to enjoy 


the same till redemption. If in such a mort- : 


gage deed, there is an express personal cove- 
nant to pay the money, apart from words 
merely indicating the time and the mode of 
redemption,a suit for sale may be institut- 
ed, but not otherwise. Even to sue for the 
mortgage money under s. 68, Transfer Prop- 
erty Act, it must be shown that by the 
terms of the deed the mortagagor has bound 
himself to repay the same. So far as the 
claim for the recovery of the balance of 
principal, namely Rs. 4:000, is concerned, 
we are unable on a proper construction of 
the terms contained in the deed, to read 
any personal covenant to pay the game. 
Any such covenant should be clear and 
unconditional in the undertaking to pay. 
Several decisions were cited on either 
side in the course of the arguments and 
we find that each case turns upon the 
construction to be placed on the particular 
wording of the ‘document. The usufruc- 
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tuary mortgage deed which was considered 
in Luchmeshar Singh v. Dookh Mochan J ha 
(1) contained a clause, 


“Having paid the principal money in the month. 
of Chait 1297, we shall take back the document and 
the land," 

The learned Judges held that 


“such a provision is merely what is generally known 
asa proviso for redemption which fixes the mini- 
mum time within which th> mortgagor can redeem.” 

In respect of an exactly similar clause 
coutained in a usufructuary mortgage deed, 
our High Court held that it did not amount 
to a personal covenant to pay: Hakeem 
Patte Muhammad v. Davood (2). The same 
view was held in a latter case on the con-" 
struction of an almost similar provision : 
Rangayva Pillai v. Narasimha Tyengar (3). 
In another case decided by the Valcutta 
High Court, where the covenant was 
“when I or my heirs sball pay, I shall take back 
this deed and enter on the land,” 
+t has been held that this does not amount 
to a personal covenant to pay but it is 
only a conditional statement which would 
not entitle the mortgagee to insist on giving 
up possession and recovering the money 
by sale of the property. The terms of the 
clause in the deed in question in the pre- 
sent case relating to the payment of the 
balance of the mortgage money are in our 
opinion very similar to the clauses which 
were the subject of the consideration 1n 
The case relied 
on by Mr. Seetharama R.o for the appel- 
lant are, in our opinion, distinguishable 
from the present. [In the mortgage deeds 
dealt within Ramayya v. Guruva (4) and 
Udayana Pillai v. Senthivelu Pi Llai (5) there 
was a clear and unambiguous personal 
covenant to pay. In the latter case ihe 
covenant ran as follows : 

“On the expiry of the term I shall pay the 
said Rs. 200 and redeem the lands." 

In the former case, it is worded thus : 

“It is settled that we should pay the principal 
amounts to you in three instalments within this 
period.” 

Such being the wording of the clause, 
there was no difficulty in holding that there 
was a personal covenent to pay. In those 
deeds there was a further clause thatin 
default of such payment the mortgagee 
shoulda continue to enjoy the property in 
the aforesaid manner till redemption. In 
view of the fact that there was a clear 


‘and unequivocal personal covenant to pay 


(1) 24 © 677. 
(2) 30 Ind Cas 5°9; 39M 1010; 18M L T 209; 29 


MJ 525; 1915) M W N 652. 


(3) 47 Ind, Oas, t52; A I R 1919 Mad. 247; (1918) M 

W N 672, : 

l o 14 M 232, 
5) 19 M 411; 6 M L J 210. 
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the money, as an independent provision, 
the learned Judges held that the effect of 
the subsequent clause for continuance of en- 
joyment in case of default in such pay- 
ment wasnottonullify the previous cove- 
nant to pay on a certain day. These de- 
cisions would be authorities in favour of 
the plaintiff's contentions in the present 
case if Ex. A does contain a clear and 
unconditional personal covenant tô pay as 
in ihose cases. Not only is such a per- 
sonal covenant to pay absent in Ex. A, 
but there is also a provision that in case 
of default in the redemption of the mort- 
gage on the due date at the expiry of 
the term, the mortgagee should continue 
In possession and enjoyment of the property 
appropriating the income towards the inte- 
rest due on the balance of the principal 
amount. As observed by the lower Court, 
this provision is presumably for the benefit 
of the mortgagee because he has the ad- 
vantage of enjoying the entire mortgaged 
property in leu of interest due on only 
a portion of the principal sum, namely 
Rs. 4,000. This may sound something like 
a penal provision in case of default in the 
payment of the entire mortgage money at 
the end of the stipulated term of 30 years. 
In the Full Bench decision in Sivakami 
Ammal v. Gopala Sundram Ayyan (6) the 
clause was : ` i 

“I shall pay you the said mortgage amount of 
Rs. 8,010 in Chithrai kalawadi of the year 1883 and 
take back this deed of mortgage with posses- 
5100. 

This was held to be aclause containing 
a covenantto pay. Even inthe later Full 
Bench decision in Kangaya Gurukal v. Kali- 
mutha Annavi (7) the clause was almost si- 
milar; 

“Thereafter on the 30th Panguni Bhava year causing 
the aforesaid Rs, 200 to be paid (on paying the 


aforesaid Rs. 2(0) we shall (redeem) or (recover back) 
our land.” 


These decisions do not materially help 
the appellant in this case. One other de- 
cision relied on by him is the one reported 
in Rangaswami Ayyangar v. Veeraraghava- 
chart (8). This seems to be in support of 
his contention rather than the other de- 
cisions. The particular clause from which 
the personal covenant to pay was inferred 
is as follows: i ` 


“Having paid, the amount of the principal by 
July 7, 1917, having endorsed on the said deed, I 
shall enjoy the said land.” 


(6) 17 M 113; 4M LJ £0, i 
(7) 27 M 526, 


(8) 76 Ind. Cas, 1093; ASI R 1924 Mad, 513; 18 L` 


fe (20; (1923) M W N 788:33 M LT73; 46M Ld 
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But in Ex. A, there are no words, such 
as “we shall take back and enjoy the 
lands,” “we shall redeem and take back 
lands.” What is stated therein is, that on 
payment of the balance of the principal . 
money the mortgagee should receive it 
and make over the property to the mort- 
gagors. Thatis only a provision for re- 
demption in which the duty ofthe mort- 
gagee after°redemption of the mortgage 
is expressly specified. On a careful con- 
sideration of the specific term in Ex. A, wa 
agree with the view of the lower Court 
and hold that there is no personal covenant 
to pay the balance ofthe mortgage money 
so as to entitle the: plaintiff-.to claim the 
relief, namely, sale of the mortgaged prop- 
erty for the realization of this amount. 

So far as the arrears of rent due in respect 
of the leases granted to the members of 
the family are concerned, there is no doubt 
@ provision inthe deed that those sums 
are also payable along with the balance 
of the principal amount at the time of 
redemption. But there is a further defi- 
nite clause which clearly entitles the mort- 
gages irrespective of such a provision, to 
recover tose arrears on the responsibility 
of the mortgaged property. It means that 
he can enforce the charge created on the 
property in respect of those arrears of rent, 


_unfettered by the restrictions contained in 


this deed as to the time and mode of re- 
demption. The mortgaged properties hav- 
ing been made sucurity for the recovery 
of these arrears of rent under this deed, 
there is no bar to the enforcement of the 
charge in the present suit by asking for 
the sale of those properties. 

The amount of arrears of rent to- 
gether with interest at 12 per cent. per 
annum claimed by the plaintiff as per 
Sch. B is Rs. 22,030-7-1. We may first 
dispose of the question as regards the 
claim for interest. Tbere is no provision 
in Ex. A for payment of any interest 
on the arrears of rent, though there is 
specific provision for the payment of in- 


_terest at 8 per cent. per annum on two other 


items of debt. No contract for the pay- 
ment of interest on arrears of rent is set 
That being so the claim 
for interest is clearly unsustainable and 
must be disallowed. If the amount of 
interest is eliminated from the claim, what 
is due for arrears of rent alone is 
Rs. 12,547-15-0. The learned Subordinate 
Judge has found that the particulars of 
the arrears of rent as given in Sch. B. are 
correct, except as to the value of rice given 
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therein. The quantities of rice which re- 
‘mained due as arrears of rent are men- 
tioned in that schedule and they are in 
conformity with the settlement made by the 
several defendants showing the quantities 
of rice which remained. due to the plaintiff 
as arrears of rent. It is said that there 
are some inaccuraciés in the accounts when 
‘ compared with the lease deeds and re- 
ceipts. This is not clearly made out, 
‘ thongh there was some cross-examination 
of the plaintiff cn this point. It is unlikely 
that when the lessees chose to settle the 
accounts with the mortgagee, they would 
have subscribed their signatures in token of 
such settlement without satisfying them- 
' selves as to the correctness of the figures 
mentioned therein. As regards the price of 


rice claimed by the plaintiff, as noted in. 


Schs. B-l to B-10, the lower Court hag 
made a deduction of 10 annas per mura, 
and subject to this deduction the prices 
noted therein have been allowed. We 
accept that finding. The plaintiff would 
‘ therefore be entitled to Rs. 12,547-15-0 
less the sum calculated at 10 annas per 
mura on the total quantity of rice due 
as arrears. of rent, namely. Rs. 1,122-8-0. 

- Itis urged‘on behalf of ihe respondents 
that the arrears of rent due by the 
several members of the family could not 
be made a legitimate charge on the mort- 
gaged property. The Jower Court is of 
“this opinion and seems to proceed on the 
footing that the leases provided for in the 
mortgage deed Ex. A should be those 
taken by any member of the family as re- 
presenting the whole family. But there is 
nothing in the terms of the mortgage deed 
to restrict the nature of the leases contem- 
plated in the mortgage deed in the afore- 
said’ manner. This intention as would 
appear from the whole trend ofthe mort- 
gage deed is that the mortgagee should 
lease out différent portions of the mortgaged 
property to several members of the family, 
Jas such a course would be convenient for 
‘maintaining themselves out of the usufruct, 
at the same time paying rent to the mort- 
“gagee which would represent the interest 
due to him on the principal amount. Under 
the mortgage deed the. whole of the mort- 
gaged property is made responsible for 
the realization of the arrears of rent due by 
any member of the family in respect of 
the lease taken by him. Such an arrange- 
ment appears tohave been brought about 
in the interests of all the members of the 
family without prejudice to the rights of 
‘the -mortgagee. : - li 
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We cannot therefore regard the charge 
created in respect of the arrears of rent 
as not binding onthe family of the mort-. 
gagors as a whole. Moreover this very 
mortgage deed having been found to be. 
valid and binding on the whole family in 
the former suit which was brought by some 
of the present defendants and others in 
which the morigagee was arrayed as one, 
of the defendants, it is notnow open tothe 
defendants to re-open the question of the . 
validity and binding character of this ` 
mortgage by setting up a plea which might 
and ought to have been ~ set up in the 
former suit:.vide Exs. B and B-l. The 
learned Subordinate Judge has found on 
issue No. (1) that the question ofthe validity 
of the plaint mortgage is, res judicaia by 
reason of the former decision, but failed to ' 
give due effect- to that finding when deal- 
ing with this objection, which is after all 


‘one of the grounds on which the validity 


and binding character of the mortgage can 
questioned. We hold that the former de- 
cision operates asa barto the trial of this 

particular ground of objection set up for 
invalidating the mortgage. Even on the 
merits this objection seems to be futile for 


‘the reasons already set forth. 


There are two other items of. the claim 
as per Schs. © and D. 
of Rs. 6729-4-1 is claimed to be 
due to the plaintiff on account of tke 
enhanced assessment paid from time 
to time together with interest as provided 
A sum of 
Rs. ?,305-14-6 is claimed on account of the 


- payments made in excess of Rs. 1,500 to 


wardsthe discharge of prior debts. The 
particulars for this claim are set forth in 
Sch. D. The lower Court has -found the 
amount claimed in Schs.C and D to be 
correct and due to the plaintif. But 
according to the terms of the mortgage 
deed, these sums are payable to the 
mortgagee at the time of redemption by 
the mortgagors, when the final account 
should be taken. For the reasons already 
stated, we hold that there is no distinct 
personal covenant io pay these sums and 
therefore the plaintiff has to continue in 
possession till the mortgage is redeemed by 
payment of these sums as also the sum of 


- Rs, 4,000 whichis the balance of principal 


still due. - The present suit brought for 
the regovery of these sums by sale of the 
mortgaged properties is not sustainable. 

In the result the appeal is partly al- 
lowed and a decree is given in plaintiff's 
favour for a sum of Rs. 1],425-7-0 (on 


.The amount - 
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"account of the arrears of rent claimed 


in Sch. B) with subsequent interest 
thereon at 6 per cent. per annum from 
. the date of suit till the date fixed for 
payment and also proportionate costs in 
both Courts, and thereafter with inte- 
, rest at 6 per cent.: per annum cn the 
aggregate amount. Time for payment is 
four months from this date. Jn case-of 
default in payment the mortgaged prop- 
erties will be sold, subject to the usu- 
_fructuary mortgage lien of the plaintiff 
under Ex. A. Liberty is reserved to him 
to .bring a portion only of the mortgaged 
. properties to sale for the realization of 
this decree amount, free from such usu- 
fructuary mortgage lien. 


. eot’s costs in both the Courts propor- 


_tionate on the value of the claim dis- - 


allowed should be paid -by the plaintiff. 
A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT . 
Second Civil Appeal No. 93-B of 1931 
January 20, 1934 
PoLLocK, A, J.C, : 
BABHNAJI— PLAINTIKE —A PPELLANT 
versus 


RATANLAL AND ANOTHER—DEFENDANTS 


— Res ONDENTS 

Hindu Law— Alienation by co-widows—Negotiation 
by hoth—Legal necessity— Validity of alienation— 
Isvidence “Act (L of 1372), ss. 32 (2) (4)- Account 
books— Balance net 
“in respect of liability, if admissible—Nale more 
than 30 years ol i—P, exumption as to details obliterated 
by time. 

Under Hindu Law if co-widows act together they 
can burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting 
without the authority of the other cannot preju:ice 
the right of survivorship by burdening ox alienating 
any part ofthe estate. Gauri Nath v. GayaKuar 
(1), relied on. 

' Where negotiations for a sale were made by the two 

widows acting jointly and the sale is effected 
in order to pay off the debts for which one of them is 
partly atleast responsible, the gale is valid if it is 
. for legal necessity. 

Books of account in which no 
been struck are admissible under s. 3: (2), 
Evidence Act, as entries or memoranda, made 
. by persons who are dead, in books kept in the 
ordinary course of business. r 

A statement made by a personin a salə deed 
that she was liable for a particular amount is clearly 
- admissible under s. 32 (3) as a statement made 
against her pecuniary and proprietary 
Sita kam v. Khub Lal (2, referred - to. 

- How far presumptions are permissible 
-in the details which have been obliterated by 
time is a matter of degree,but where a sale was 
made nearly 30 years before suit and all the 


balances hare 
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“was barred by limitation. 


struck—Statement in sale deed. 


interest. - 
to fill - 
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parties to the transaction have died, it is impossible 
to expect full and detailed evidence of all the 
circumstances that gave rise to the. transaction 
and presumptions can be drawn. 


S. ©. A. against the decree of the Ad- 
ditional District Judge, Yeotmal, dated 
December 15, 1930. 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kinkhede, for the Respondent. 

Judgment.—This appeal arises out of 
a suit for possession of Survey No. 9-1 in 


_mauza Jhadgaon in the Yeotmal District. 


Survey No. 9 belonged to Tukaram who 
died somewhere about 1892 leaving two 
widows, Gangabai and Tuljabai. They 
divided the field between themselves, 


‘Gangabai taking Survey No. 9-1 and Tul- 


jabai Survey No. 9-2, but it is admitted 
that- this Division was not a partition that 
affected either widow's right to take the 
whole by survivorship. Gangabai sold 
Survey No. 9-1 to the father of defendant 
No.1 on April 7, 1902 and Twyljabai sold 
Survey No. 9-2 to the plaintiff also in 1902. 
Gangabai died somewhere between 1905 


. and 1911, and Tuljabai sold Suruvey No. 


9-1 to the. plaintiff on April 24, 1920. 
Tuljabai and the plaintiff then filed. Civil 
Suit No. 176 of 1920 against defendant No. 1 
for possession of Survey No. 9-1, but this 
suit was dismissed on the ground that it 
Tuljabai died 
on March4, 1927. Tukaram had two 
daughters, Yelubai by Tuljabai and 
Baijabai by Gangabai. On September 10, 
1927, Yelubai executed an unregistered 
document in favour of defendant. No, 1 
agreeing tothe salein his favour of April 
7, 1902. On March 10, 1928, Baijabai exe- 
cuted a sale deed of her interest in Survey 
No. 9in favour of the plaintiff and on 
May. 5, 1928, Yelubai executed a sale deed 
of her interest in Survey No. 9 also in favour 
of the plaintiff. 


It is clear that if the sale deed of Survey 
No. 9.1 executed by Gangabaiin favour of 


the father of defendant No. 1 on April 7, 


1902, was executed for legal necessity’ in 
cunjunction with her co-widow Tuljabai, 
then it was a valid sale 'and the plaintiff's suit 
must fail. Mr. Bobde for the plaintiff, who 
is the appellant in this Court, has argued 


that the consent of Tuljabai alone would not - 


validate that sale and that it must be es- 
tablished that she acted with Gangabai 
in making the sale. In: Gauri Nath v., 
Gaya Kuar (1) their Lordships,ofthe Privy 


„ (1) 111 Ind. Oas. 485: A ŁR 1923P 0251;50 WN 
(61; 23L W 378; 55 ML J 339; (1998; M W N 758; 

OLJ 403; 33 O WN 39: 55 I 4399: 31 Bom, 
L R 1; 2@ALJ 1174; LPL T 199 (P 0.). 


~ 
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Council in discussing the powers of widows 
to alienate a part of the- corpus of the 
estate laid down that: 

‘If they act together they can burden the re- 
version with any debts contracted owing to legal 
necessity, but onsof them acting without the 
authority of the other cannot prejudice the right 
of survivorship by burdening or alienating any 
part of the estate.” 


The evidence of Hanwata (D. W. No. 7) 
and Chandmal (D. W. No. 10), which has 
been believed by both the lower Courts, 
shows that negotiations for the sale were 
made by Gangabai and Tuljabai acting 
jointlyand thatthe sale was made in order 
to pay off debts for which Tuljabai was 
partly at least responsible. It, therefore, fol- 
lows according tothe principle stated above, 
thatthe sale was valid if it was for legal 
necessity. The consideration for the sale 
of April 7, 1902, was Rs. 700 due on a pre- 
vious mortgage executed onJune 1, 1897, 
. by Gangabai and Tuljabai for Rs. 800, of 
which Rs..498 was due on a still earlier 
mortgage of June 13,1894 and Rs. 3802 on 
khata baki. The earlier mortgage of June 
13, 1894, was executed by Gangabai for 
Rs. 300 due on khata baki (Ex D-3). The 
consideration for the two -mortgages in the 
sale deed, therefore, consisted of Rs. 300 and 
Rs. 302 due on khata baki. The lower 
Ccurtshave held that these debts were in- 
curred partly by Tukaram and partly by 
his widows for the expenses of maintenance 
and cultivaticn. 

Mr. Bobde seeks to challenge this finding 
of fact on the ground that inadmissible 
evidence has been admitted. The lower 
Courts have relied largely on the accounts 
produced by defendant No. 1 and Mr. Bobde 
has urged that these accounts should not 
have been accepted becausethey were not 
produced inthe Civil Suit of 1920. De- 
fendant No. 1 explained that he was unable 
to produce these accounts in 1920, because 
they were in thé custody of his uncle who 
refused tohand them over to him. As his 
uncle died in 1919, this is hardly an ade- 
quate explanation; but in his pleadings he 
stated that ib was his uncle and aunt wao 
refused to hand them over and the mere 
fact that these accounts were not produced 
in 1920 does not necessarily lead to the in- 
ference that they were not in existence in 
1320. The lower Courts have considered 
these accounts withcare and have come to 
the conclusion that there was no reason to 
‘suspect their genuineness. Ithas also been 
- urged that these are not really books of ac- 
count because no balances have been 
struck in them, and that they are, there- 
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fore,inadmissible under s. 84, Evidence 
Act. They are, however, clearly admissible 
under s. 32 (2) as entries or memoranda, 
made by persons who aredead, in books 
kept in the ordinary course of business 
and were, therefore, rightly admitted in evi- . 
dence. i 

The statement made by Gangabai at the 
timeof the sale deed of 1902 that the con- 
sideration of the mortgage was due partly in 
respect of her husband’s debt and partly 
in respect of her own debts, for cultiva- 
tion has been admitted in evidence. The 
statement that she was liable for this 
amountis clearly admissible under s. 382 (3) 
as a statement made against her pecuniary 
and proprietary interest: see Sita Ham v. 
Khub Lal (2). The lower Appellate Court 
has applied the principle laid down by 
their Lordships of the Privy Council in Ven- 
kata Reddiv. Rani Saheba of Wadhawan 
(3) where they held that, where it is not 
reasonable to expect fulland detailed evi- 
dence as to thestate ofthings which gave 
rise to the sale in question, presumptions 
are permissible to fill in the details which 
have been obliterated by time. In the 
present case the sale was made nearly 30 
years before the suit was brought and all 
the partiesto the transaction have died. 
How far presumptions are permissibleto fill 
in thedetails which have been obliterated 
by time isa matter of degree, but it is 
clearly impossible in a case like the pre- 
sent to expect full and detailed evidence 
of all the circumstances that gave rise to 
the transaction, and I think that the prin- 
ciple was correctly applied by the lower 
Appellate Court. There is undoubtedly 
evidence on record on which the lower 
Courts could come to the conclusion that the 
sale was made for legal necessity and that 
finding must now be accepted in second 
appeal. The appellant has taken the plea 
that the question of legal necessity was 
settled in his favourin the previous suit 
as I have already 
stated, dismissed on the ground that it 
was barred by limitation. The plea is 
obviously untenable and has been very 
properly abandoned by Mr. Bobde. It should 
never have found place in the grounds of 
appeal. The appeal, therefore, fails and is 
dismissed with costs. | 

N. Appeal dismissed. 

(2, 94 Ind. Oas. 13: AI R 1926 Pat 255; 5 Pat, 
168; 7 P LT 573. 


(3) 55 Ind. Cas.538; AIR 1920 PO 64,47 A 6; 
43 M 541:39 MLJ 393; 11 L W451; 18 A Ld 
347: (1920) M W N 315; 22 Bom L R 5i; 2UP LR 
(P ©) 77; 28M L T 457 (P. C.) 
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CALCUTTA HIGH COURT 
Civil Rule No. 1138 of 1933 
November 23, 1933 
Nasim Aur, d. 
ABANI BILAS BANERJEE AND ANOTHER — 
DEFENDANTS —PETIONERS 


; versus 
KANTI CHANDRA SINHA AND oTHER3— 


OpposiTs PARTIES 

Contract Act (IX of 1872),s. 25 (3)—Time-barred 
debts of Hindu father—Pro-note by sons—Sons, if 
personally liable—Consideration—Hindu Law. 

Where the sons of a Hindu father execute a hand- 
note forthe time-barred debts of their father, they 
cannot be made personally liable inasmuch as under 
the law they are liable only to the extent of the aseets 
which have come into their hands. If the promise 
is to pay the debt personally, that promise will be 
without any consideration or in other words, there 
wiil be no consideration for making a promise to 
pay the debt personally. 

C 


. R. from the decree of the Second 
Court Munsif, Berhampur, (Murshidabad;, 
dated May 18, 1933. 


Mr. Rama Prosad Mukhopadhya, for the 
Petitioners. 

Mr. Panchanan Ghose, for the Opposite 
Parties. 


Order.—The facts which has given rise 
to the present Rule are’ these. The plaint- 
iff's father the late Nabin Chandra Sinha, 
obtained a money decree against the 
father of the defendants on February 20, 
1914. The said decree was put into 
execution but the execution case was 
dismissed for non-prosecution on January 5, 
1933. -Thereafter the decree holder did not 
take any further step for the execution of 
decree. The judgment-debtors, that is the 
father of the defendants, died on August 31, 
1925. Thereafter the eldest son of the 
judgment-debtor on January 27, 1927 execut- 
ed ahand-note Ex. 1-A for Rs. 125 with 
the object of payingoffthe amount due for 
the decree mentioned above. The eldest 
son having diedon January 24, 1930, the 
defendants executed hand-note Ex. 41) for 
Rs. 120 in full satisfaction of the decretal 
debt -due from their father. The 
present suit has been brought to recover 
Rs. 150 on the basis of the hand note Ex. 
(1) —Rs. 120 being the principal amount 
“secured by the hand-note and Rs. 30 
having been claimed as damages. The 
Small Cause Court Judge found that Ex. 
(1) is a genuine document that was executed 
by the defendants to satisfy the decretal 
debt due from their father and in view 
of the provisions of s. 25, cl. 3, Contract 
Act, he has decreed the suit. The present 
Rule has been obtained on the ground 
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that Ex. (1) on which the suit is based 
being without considerationis not enforce- 
able inlaw. It is contended by the learned 
Advocate for the petitioners that Ex. (1) 
does not contain a promise to pay but 
that it simply ‘shows an acknowledgment 
of a debt due from the father which was 
already barred. In my judgment the 
words “‘chahiby matra dibar angikdre” 
in the beginning of the Ex. (l) 
and ‘‘yat hand-note likhiya dilam” towards 
the end of Ex. (1)should be read together 
and in this view there cannot be any 
doubt that there was a distinct promise 
to pay the amountin writing and signed by 
the defendants as contemplated by cl. 3 
s. 25, Contract Act. The defendants are 
therefore liable to pay the money secured 
by the hand-note. 

The next question however that arises for 
consideration is whether this liability isa 
personal liability or liability extends only to 
the extent of the assets which have come into 
(heir hands from their father. In my 
judgment the defendants cannot be made 
perscnally liable, . because under the law 
they were liable to the extent of the 
assets which have come into their hands. 
Consequently if the promise was to pay 
the debt personally, that promise would 
be without any consideration, orin other 
words, there would be no consideration for 
making a promise to pay the debt personal- 
ly. This view is supported hy the decision 
of the Allahabad High Courtin the case 
of Asa Ram v. Karam Singh (1). _: 

The result therefore is that decree of the 
to this extent that 


the defendants would not be personally 


liable for the decretal amount but the 
plaintiff will be entitled to realise the 
decretal amount from the assets, if any, in 
the hands of the defendants which they 
have inberited from their father. In view 
of the facts and circumstances of this case, 


I make no order as to costs in this 
Rule. 
N Cecree varied. 


(1) 119 Ind Cas. 101 A TR 1999 All. 588: 51 A 
$83; ( 929) A L J 901; Ind. Rul (1928) All. 957, 


RANGOON HIGH COURT 
Criminal Revision Application 
No. 357-B of 1933 
November 14, 1933 
MAOKNEY, J. 

NGA BA MYAT—Appticint 


versus 


HMPEROR—Opposit32 Party 
Criminal Procedure Code (Act V of 1898), 8. 439 
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—-Reviston—Coneurrent findings—Interference—In- 
‘ferences of lower Court based on non-existing cir- 
cumstances—Failure to take right view of evidence — 
Interference, propriety of—Penal Code (Act XLV 
of 1860; s. 408— Charge under—Property entrusted 
to accused— Accused, if shvuld show what has become 
of 14 

Ordinarily the High Court will not differ from the 
findings of lower Courts on facts directly establish- 
ing an offence where the findings are concurrent, 
But the High Court hasnot todeal so much with 
such facts as with inferences drawn from circum- 
stances deposed to by certain witnesses and where 
the lower Court has based its inference on circum- 
stancss which really did not exist, it is obviously 
right for the High Court tointerfere in the interests 
of an accused person who has been convicted. 

In a charge under s 408, Penal Oode, it is not 
necessary for the accused to show exactly what has 
become of the missing property. When he was 
entrusted with it, if he cannot produce ithe must at 
least give a credible and probable account of its 
disappearance, but he need do nothing. more than 
that Sona Meah v Emperor (11, distinguished, 


G. R. A. against an order of the First 
Additional Special Power Magistrate, 
‘Moulmein, dated July 27, 1933. 

Mr. Darwood, for the Applicant. 


Order. The applicant, Maung Ba Myat, 
has been convicted under s. 408, Indian 
Penal Code, by the First Additional Spe- 
cial Power Magistrate of Moulmein and 
sentenced to one year’s rigorous im- 
. prisonment. His appeal was dismissed 
by the Sessions Court of Amherst and 
Salween Divisions, and he has now ap- 
plied to this Court in revision of the 
-finding and sentence of the lower Court. 
The facts appear to be as follows: 

Maung Ba Myat was employed by 
U Maung Gyi a shopkeeper in Moulmien. 
On May 3, 1933, U Maung Gyi placed 
thirty one-hundred rupees notes in an 
envelope, which he sealed, and handed to 
Ba Myat to take to the Post Office to 
be insured, registered and posted. Maung 
Ba Myat went to the Post Office with 
. the envelope, got it weighed by the 
registration clerk and was told to put 
Rs. 2-11-6 worth of postage stamps on the 
envelope. Ba Myat went to the parcel 
clerk to get the stamps but was able to 
get only stamps to the value of Re. 2-11-0. 
For the remaining half-anna stamp hehad 
to go to the table of the stamp vendor, a 
person named Abdul Baset, (P. W. No. 9). 
The stamp vendor has his table in the 
outer room used by the public frequent- 
ing the Post Office. He does not sell be- 
hind the counter. 

Now, , there is evidence that the stamp 


. vendor in selling stamps also obliges 
illiterate people by writing. out Money 
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Order forms and letters for them, and 
at ihe time when Ba Myat went to his 
table there were at least ten Indians 
waiting to be attended to. It was here 
that the envelope containing the notes dis- 
appeared. Ba Myat say that whilst he was 


‘buying this half-anna stamp his attention 


was distracted by a young Indian who 
stood behind him and asked him to 
change a rupee for small coins. At that 
moment the envelope, which he says, he 
had put on the stamp vendor's table, 
disappeared. He says that he thought 
{hat the young Indian must have heen 
one of the conspirators and so- he caught 
hold of him and searched him but did 
not find the envelope. He thereupon took 
the young Indian to the Police Station 
he made a report to the Police Station 
Officer. The Police Station Officer came 
back to the Post Office and made: an 
inquiry. U Maung Gyialso was informed. 
After the investigation it was decided that 
Ba Myat’sstory was not true, and that, as 
he had failed to account for the disappearance 
of the envelope with the notes, he should be 
prosecuted. Accordingly he was sent up 
for trial under s. 403, Indian Penal Code. 
He has been convicted not on facts definitely 
proved, but on an inference drawn from 
facts deposed to by the witnesses. In my 
opinion, neither the learned Sessions Judge 
nor the Magistrate, who tried the case, has 
examined sufficiently carefully the evidence 
of the twoimportant witnesses against the 
applicant namely, the stamp vendor, 
Abdul Baset, and Dawood (P. W. No. 8). 
This failure to notice the defects in the 
evidence of these two witnesses, and their 
untrustworthiness has Jed the lower Courts 
astray. Ordinarily, this Court would not 
differ from the findings of lower Courts on 
facts directly establishing an offence where 
these findings were concurrent, but I think 
the present case is different. We have not 
to déatso much with such facts as with 
inferences drawn from circumstances de- 
posed to by certain witnesses and where the 
lower Court has based its inference on 
circumstances which really did not exist, 
it ig obviously right for this Court to 
interfere in the interests of an accused 
person. who has been convicted. 

The two witnesses referred to have 
endeavoured to show that Ba Myat having 
obtained his half-anna stamp from the 
stamp vendor left the Post Office but came 
in.again bringing the young Indian. Now, 


“the stamp vendor, Abdul Baset, admits 


that there were several people waiting for 
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him to write Money Orders for them or to 
sell stamps to them, so that it is clear that 


he would not have been able to Day Very ` 


much attention to what happened. He Says 
it was 4 or 4 minutes after he had sold 
the stamp to Ba Myat that he heard someone 
say that an insurance cover had been lost, 
and that he then say the boy being roughly 
handled by Ba Myat. From the evidence 
of other Post Office officials, who were 
examined for the prosecution, it is quite 
Clear that 3 or 4 minutes could not possibly 
have elapsed between the time that the 
half-anna stamp was sold to Ba Myat 
and the time that he was seen catching 
hold of the young Indian. It is clear that 
on this point Abdul Baset is not speaking 
the truth. 

Again, we have the evidence of the 
Police Station Officer who visited the 
Post Office on Ba Myat’s complainant, 
Maung Ba Than (P. W. No. 6). He says 
the stamp vendor, 


that he questioned 
“and that the latter said he heard nothing 
about the loss, but he told the witness that 
the accused had bought a half-anna stamp 
from him, and’ he produced two half-anna 
stamps saying the accused had not taken 
away the stamps from him. Now this I 
think,is most important, anditis a great 
pity that the attention of the lower Courts 
was not drawn to this piece of evidence, 
‘which, to my mind, Immediately throws 
the greates: suspicion on the bona fides of 
the stamp vendor and of Dawood who 
corroborates him. It is clear that forsome 
reason the stamp vendor is anxious not to 
have to depose to the actual circumstances 
of the case. Itis not necessary to inquire 
what his reason for that was; but it is 
clear that if he wishes to make out that 
Ba Myat made no disturbance at his table, 
he must say that he sold him stamps, and 
that Ba Myat at once went away with them. 
We know that Ba Myat did not take the 
stamps and, therefore, I think, it may be 
held at least that it is not proved that Ba 
Myatis not speaking the truth when he 
says that he noticed the loss of the insur- 
ance cover while he was at the stamp 
vendor's table und immediately caught 
hold of the young Indian whom he sus- 
pected. : 

The evidence of Dawood is. even more 


suspicious. ‘This person says that he did. 
not know the accused, Ba Myat, before, 


but he happened to be walking along the 
road with the accused ‘ahéad of him, and 
they both went-into the Post Office together. 


This witness, although he did’ not know the’ 
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accused, appearsto have taken the most. 
intense interest in him. He watched him 
go to the registration counter and then 
noticed him come to ths stamp vendor's 
table to buy stamps. Meanwhile the wit- 
ness Dawood was waiting to buy his five. 
pice worth of stamps. Having bought his 
five pice worth of stamps he appears.to 
have again waited to watch the accused . 
buy his halfanna stamp. He definitely 
states that Ba Myat handed over a. one- 
anne piece and received a half-anna and 
one half-anna stamp from the stamp ven- 
dor. Hethen states that the accused Ba 
Myat left him and went out of the Post. 
Office. _ | 

Now, we know that this statement in 
regard to the receipt of the stamp isnot” 
true, aud one may well wonder why 
Dawood should be so interested in making 
this statement, Unfortunately, it does not 
appear to haveoccurred to the Pleader who 
defended-the accused to ask Dawood why 
he took so much interest in him. Dawood 
further states that he knew no one who 
was there at the time, and that he left 
before the Police arrived; so that it becomes - 
rather a mystery how the Police were able 
to ind such an important witness, unless- 
we are to gain a hint from the statement of ` 
Maung Aung Min (P.W. No. 10), a Sub- 
Inspector of the Pettan . Police Station, who 
states that this witness, Dawood, used “to: 
spend his time inthe tea shop in front of the. 
Police Station at Pettan. Again: unfortu- 
nately, the Police did not, or perhaps, were ` 
not able to, find out who were the other 
Indians who were standing by the stamp 
vendor's table, and they allowed the 
young Indian to disappear. In my opi- 
nion, the applicant, Maung Ba Myat, has. 
given a story accounting for his inability - 
to produce the envelope with its notes, which ` 
is credibleand is supported by such evi- . 
dence as is available. 

Iconsider the conduct of Dawood and the 
stamp vendor to be most. suspicious. ’ 
Usually persons do not conceal the truth’ 
unless they have something else to hide. 
In my - 
opinion, the applicant; Maung Ba Myat; ` 
has been wrongly convicted because the 
lower Court has failed to take a right view. 
of the evidence which was placed before: 
it and has thereby been led into making an 
entirely false inference. It is not neces- 
sary-for-the applicant.to show. exactly - 
what has become of the missing property, ' 
He wasentrusted with this property, and’T. 
think if.he cannot produce it, he must at. 
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least give a credible and probable account 
ofits disappearance, but he need do nothing 
more than that: 

In the case of Sona Meah v. Emperor (1), 
which is referred to by the learned Sessions 
Judge, it was held that the account given 
by the accused was both false and incredi- 
ble. This has not been shown to be so in 
the present case. This application 1s 
allowed and the finding and sentence of the 
First Additional Special Power Magistrate, 
Moulmein, which were confirmed on appeal 
by the Sessions Court, are set aside. ‘The 
applicant is acquitted and will be set ab 
liberty. 

N Accused acquitted. 


(1) 84 Ind. Qas. 331; A I R 1925 Rang 47; 26 Or. L 
J 267; 2 R 476. 
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TT BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 19 
of 1933 
November 8, 1933 
Braumont, C. J., AND RANGNIKAR, d. 
RAMGOPAL CHUNILAL—DEFENDANT— 
APPELLANT 
versus 
RAMSARUP BALDEVDAS AND oTHERS— 
PLAINTIFFS ~ RESPONDENS 
Contract—Two ccntracts one for sale and the other 
for purchase of same amount—Intention to cancel 
contracts— Liability under contracts, when arises 
Letters Patent (Bombay), cl, 12— Limitation Act (IX of 
1509), 8. 3— Flarnt, presentation 0j—Leave un der cl. 12, 
if makes any difference as to presentation of plaint— 


Civil Procedure Code (Act V of 1905), O. IFY, 
rr. 1, 2. 
Where there are two contracts, one for sale, 


and the other for purchase, of the same amount, 
of the same class of goods, e. g, one hundred 
bales of cotton, for settlement on the same day, 
the obvious intention of the parties is, that tLe 
contracts should not be carried out according to their 
terms but should be treated as balancing each other. 
Jn such a case, generally speaking, the parties intend 
that the contracts shall be conceJled, and that in iieu 
of the existing contracts, there shall Le afresh 
contract under whichone party has to pay and the 
other to rezeive on the aue date the difference, and 
neither party is to insist on the original ccntracts 
being carried out according to their terms. The 
Court may readily infer sucha fresh contract, either 
from the terms of the instructions for the second 
contract in referring to an intention to close the frst 
contract, or from the manner in which the contracts 
have been dealt with in the books,e. g, by treating 
the first two contracts as cancelled, and replaced by 
a liability to pay or a right to receive the aifference, 
or by other sutticient evidence. But, the liability 
to pay or receive the differenceon the contracts 
would only arise, in the absence `of agreement to the 
contrary, on the day fixed for the performance of ihe 
original contracts. 

Under the rules and practice of the Bombay Ligh 
Court the proper cfficer to receive the plaint is ike 
Prothonotary, or somebody inhis office to whom the 
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duty is delegated by him. The plaint, even where 
leave is required, is presented when it is banded over 
by the plaintiff or his agent to the proper officer 
in the Prothonotary's Office If leave is required, 
the plaint must Le submitted to the Chamber Judge 
and leave obtained from him under cl. 12, of the 
Letters Patent When that leave is obtained the 


officer in the Prothonotary's office must see that the 
plaint is in order and admit it under O.1V,r. 2 


Civil Procedure Code and he cannot admit the plaint 
until the leave of the Judge has been obtained. . Bub, 
the obtaining of the leave of the Judge and the 
admission of the plaint doesnot affectin any way 
the presentation of the plaint for the purposes of the 
Limitation Act, l 

861 of 


0. CŒ. J. A. from Suit No. 
1932. 

Messrs. M. V. Desai and R. H. Pundya, 
for ihe Appellant. 

Sir Jamshed Kanga, 
ents. 


Judgment.— This appeal 
question under the Limitation Act. There 
are really two distinct points. First, what 
is the date on which the cause of action 
arose, and secondly, when was the suit 
instituted within the meaning of s. 3, 
Limitation:Act. As regards the first point 
the suit is a suit for the recovery of 
differences upon certain contracts. There 
were four contracts entered into by the 
plaintiffs on behalf of the defendant. They 
were all for April-May, 1929 delivery. Hach 
of the first two contracts was for the pur- 
chase of one hundred bales of cotton, and 
each of the other two contracts was for the 
sale of one hundred bales. The due date 
under all the contracts was May 25, 1929. 
The defendant's contention is that the-two, 
contracts for sale cancelled the two con- 
tracts for purchase, aud the defendant's . 
liability to pay the difference arose on 
that cancellation; andif that is so the 
cause of action arose some time in 1928 
and the suit would be out of time. 
Blackwell, J., decided against the defend- 
ant, and held that the cause of action 
arose on May 25, 1929, being the due date 
under the contracts. In arriving at that 
e melusion he relied to some extent on the 
decision in Uderam v. Shivbhajun (1). 
In that case the learned Judge pointed out 
that where you have a contract for sale 
followed by a contract for a purchase or 
vice versa, although in a business sense 
the second contract may be said to cancel 
the first, yet in point of law the two con- 
tracis are independent, and each may 
be performed according to its terms. 
That, no doubt, is true up ta point; 


for the Respond-. 


raises. 2 


(1) 58 Ind. Cas, 272; AIR 1920 Bom. 78; 22 Bom 
LRI 


oh 
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comment. 

Where you have two contracts one for 
salė, and the other for purchase of the 
Same amount of the same class of goods, 
e. g, one hundred bales of cotton for 
settlement on the same day the obvious 
intention of the parties is, I think, that the 
contract should not be carried out accord- 
Ing to their terms but should be treated 
as balancing each other. I think that in 
such a case, generally speaking, the parties 
intend that the contracts shall be cancell- 
ed, and that in lieu of the existing con- 
tracts there shall be a fresh contract 
under which one party has to pay and the 
other to receive on the due date the differ- 
ence, and that neither party is to insist on 
the original contracts being carried out 
according totheir terms. In my view the 
Court may readily infer such a fresh 
contract, either from the terms of the 
instructions for the second contract in 
referring to an intention to close the first 
contract, or from the manner in which the 
contracts have been dealt with in the 
books, e.g., by treating the first two con- 
tracts as cancelled, and replaced by a 
liability to pay or a right to receive the 
difference, or by other sufficient evidence. 
But, in my opinion the liability to pay or 
receive the difference on ihe contracts 
would only ‘arise in the absence - of agree- 
ment to ihe contrary, on the day fixed 
for the pérformance of the original con- 
tracts. Now,in the present case we have 
got the plaintiff's evidence as to what was 
intended when the contracts forsale were 
enfered into. 

Itis quite clear that the intention of the 
parties was that the contract for purchase 
should be treated as cancelled by the con- 
tracts for sale, and that in lieu of any 
liability under those contracts the defend- 
ant was to pay and the plaintiff to receive 
the difference. But, I think that it is 
also clear from the plaintiff's evidence that 
that difference was not to be paid until 
the due date of the original contracts, 
viz, May 25, 1929. In the witness box the 
plaintiff's witness stated that on and after 
November 2, 1928, which was the date of 
the last of the four contracts, the only 
right which the plaintiffs had against the 
defendant was to recover the difference 
between the purchase price and the gale 
price and expenses, and that they could 
only exercise the right on the due date 
which was May 25,1929. The conduct of 
the plaintifis is quite consistent with-that 
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evidence, because they sent to the defend- 
ant a statement of account of the balance 
due and deducted interest by way of dis- 
count if the money was paid. before the 
due date. In my opinion therefore the li- 
ability of the defendant was to pay this 
difference, which is the sum sued for on 
May 25,1929. The next question is whe- 
ther ihe suit was instituted within three 
years from that date, i. e. on or before 
May 25, 1932. Now, as is frequently done 
by parties, the plaintiffs in this case started 
their suit at the last possible moment, 
and on May 25, 1932, the plaint was hand- 
ed to an officer in the Prothonotary’s office. 
In s. 3, Limitation Act, it is provided that 
“Every suit instituted after the period of limita- 
tion prescribed therefor by Sch. I shall be dismissed, 


although limitation has not been set up as a de- 
fence.” 


Then, in explanation itis provided that 
“a suit is instituted, in ordinary cases, 
when the plaint is presented to the proper 
officer.” Under O. IV, r. 1, Civil Procedure 
Code, it is provided that 
“Every suit shall ba instituted by presenting a 


plaint to the Court or such officer as it appoints 
in this behalf.” 

Rule 2 of that order provides ihat 
“the Court shall cause the particulars of every suit 
to be entered in a book to bekept for the purpose 
and called ths register of civil suits. Such entries 
shall be numbered in every year according to the 
order in which the plaints are admitted." 


Now in “this case the plaint shows on 
its face that leave to sue is required 
under cl. 12, Letters Patent. The appel- 
lant’s contention is that in such a case 
the plaint cannot be presented except to 
a Judge, whois the only person who can 
give leave to sue under the Letters Patent, 
and that the presentation of the plaint 
to the proper officer in the Prothonotary’s 
ofice does not institute the suit where 
leave to sue is required under cl.12. It 
is quite clear under our rules and practice 
that the proper officer to receive the plaint 
is the Prothonotary, or somebody in his 
ofice to whom the duty is delegated by 
him. The only ‘question is whether that 
rule can apply to a case to whichel. 12 
of the Letters Patent is applicable. It is 
settled law that giving of leave under 
cl. 12 is a judicial act which cannot be 
delegated by the Court to the Prothono- 
tary or any other officer, and “the clause 
provides in effect that until leave is granted 
the Court shall not receive, try or deter- 
minethe suit. But, Lthink, that the argu- 
ment ofthe appellant really involves a con- 
fusion between “presentation of the plaint” 


93, 1982. 
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< and “admission òr receipt of the suit.” To 


my mind, the plaint, even where leave iS 
required, is presented when it is handed 
over by the plaintiff or his agent” to the 
proper officerin the Prothono:ary’s office. 
If leave is required, the plaint must be sub- 
mitted to the Chamber Judge and leave 
obtained from him 
Letters Patent. When that leave is obtain- 
ed the officer in the Prothonotary’s office 
must seethat the plaint is in order and 
admit’ it under O. IV, r. 2 and he cannot 
admit. the plaint until the leave of the 
Judge-has been obtained. Butto my mind, 
the obtaining of the leave of the Judge 


and the admission of the plaint does not . 


‘affect in any way the presentation of the 
plaint for the purposes of the Limitation 
Act. That being so, I think that the de- 
cision of the learned Judge is right and 
this suit was instituted within the period 
of limitation, viz., 
plaintiffs are entitled to judgment in their 


favour. The appeal is therefore dismissed 
with costs. fed 
N. | Appeal dismissed. 


——— ee 


LAHORE HIGH COURT 
Second Civil Appeal No. 1715 of 193: 
- November 8, 1933 
: DALIP SINGH, J. 
PURAN SINGH RELU SINGH— 
j PLAINTI?7B=-APPELLANT 
pi versus” * ~’ 
MATARA DAS DEFENDANT — 
; RESPONDENT 
Civil Procedure Code (Act V of. 1908) 0. VIT, r. 18 — 


tyidence Act (I of 18127), 8. 11}— One party appearing’ 


as witness for opposite party— Practice condemned— 
Proper procedure to be jollowed indicated. 

IË a party. appears asa witness on behalf of the 
opposing party, the Court should, before proceesing 
to record his statement, question him or his Counsel 
ag to whether he does not propose to appear as his 
own witness. that he 
does not propose to appear as his own 

Jourt should point out tothe party producing him 
that ordinarily speaking, the matter should be left as 
it is and the Court be left to draw any adverse 
inference which may justifiably be drawn from the 
refusal of the party to appear in the witness-box and 
subject himself to cross-examination. lf the party, 
however, insists on examining the cpposite paity as 
his own witness, the Court should be careful not to 
allow him to cross-examine his own witness, because 
unless the witness is declared hostile, the party pro- 
cross examine 


Jf that party then declares 


ducing the witness has no right to 
his own witness 

Practice of one party appearing as 
opposite party condemned, 


S.C. A. from the decree of Additional 
District Judge, 


witness of 
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under cl. 12 of the ` 


May 25, 1932. and the ` 


Witness, the 


Ferozepore, dated August 
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Mr. Ram Lal Anand, I, for the Appe- 
ant, 

Mr. M.L. Puri, for the Respondent. 

Judgment.—'he plaintiff in this case 
sued the defendant for Rs. 1,077-4-0, as 
the balance for the priceof bricks delivered 
to the defendant from April 19, 1929, to 
August7, 19.9. Interest was also claimed 
on thesum. ‘I'he Court framed two issues : 
(1) Whether the defendant had purchased 
the said bricks and at whatrate ? and (2) 
Whether the plaintiff was entitled to any 
interest? The defendant having denied - 
that he had purchased the bricks from the 


- plaintiff, the plaintiff examined one Fateh 


Mohammad and that witness did not 
support him. He then examined the defend- 
ant as lis own witness. In the course of 
the evidence, after ` the defendant had , 
denied the purchase of the bricks and had 
stated that a certain memorandum attached ` 
to the plaint containing what purports to be 
anaccount of the bricks was signed by 
him, he (defendant) explained that he had 
acted agan arbitrator between the plaintiff. 
and Fateh Muhammad, had struck out, 
certain items in the account supplied by. 
the plaintiff and had signed the account as 


arbitrator. Thereupon the plaintiff wanted: 


to confront him with another document, also. 
purporting to be signed by the defendant 
which I am informed contained separate 


“ accounts of bricks supplied for the pur- 


poses alleged by the plaintiff in the suit. 
The Court refused to allow the plaintiff to 
putin this document, acting presumably 


“under O. VII, r. 18, Civil Procedure Code. 


The plaintiff then put himsélf in the 
witness-box. The trial Court dismissed 
the suit. Tbe plaintiff appealed to the 
Additional District Judge and in ground 
No. 4 of the grounds. of appeal hə urged 
that the Court was wrong in refusing to 
admit the second account of bricks. ‘he 
learned District Judge also dismissed the . 
appeal, but he made no mention of- this 
ground in the judgment. It has been 
stated beforeme by the plaintiff, who was 
present in person, that this ground was 

urged before the learned District Judge: 
and that the document was actually read 
by him. There was no affidavit accompany- 
ingihe appeal on this point. Ordinarily 
speaking, I would not hayé attached great 
importance to the statement of the plaintiff 


that this ground was argued, but there 


are wordsin the District Judge’s judgment 
implying that he was somewhat reluctant 
to dismiss the appeal and as the respond 
ents Counsel has not asked for time: ta 


~ 


“ examination. 
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put in a counter-affidavit, I am of the 
opinion, that probably the ground was 
urged before the Additional District Judge 
and it is possible that the reason he did 
not mentionit in his judgment was that 
there was no separate application under 
O. XLI, r. 27, Civil Procedure Code, to 
admit this additional evidence as is the 
more correct practice. . 

I would point out that in this case, as in 
many others, the disreputable practice, 
which has been condemned by the Privy 
Council several times, has again been 
followed. “The defendant should not have 
appeared as plaintiff's witness at all. If a 
party appears as a witness on behalf of 
the opposing party, the Court should, before 
proceeding to record his statement, ques- 
tion him or his Counsel as to whether he 
does not propose to appear as his own wit- 
ness. Ifthat party then declares that he 
does not propose to appear as his own wit- 
ness, the Court should point out to the party 
producing him that ordinarily speaking 
the malter should be left as it is and the 
Court be left to draw any adverse inference 
which may justifiably be drawn from the 
yefusal of the party to appear in the 
witness-box and subject himself to cross- 
If the party however insislis 
on examining the opposite party as his own 
witness, the Court should be careful not 
-toallow him to cross-examine his own 
witness,§ because, unless the witness is 
declared hostile, the party producing the 
witness has no right to cross-examine his 
own witness. Noneof these .things however 
were doneSand the trial Court failed: to 
exercise in a judicial manner the discretion 
vested in it by.O. VIL, r. 18. In substance the 


plaintifi’s attempt to produce this document: 


was either 2 cross-examination of the witness 
or was intended to answer the case set up 
by the defendant, namely, that he had 
acted as an arbitrator and has therefore 
signed the document put in-with the plaint. 
Thoughthere was .a vague reference to 
the ‘faisla” in the written statement, the 
position had not been declared and the 
plaintiff did not fairly know the defendant's 
case. Inthestatement before the issues 
Counsel appearing for the defendant had 
not even been.able-to state whether the 
document put with the plaint -was or was 
not signed by he. defendant. Looking: at 
the substanceofthe matter rather than the 
‘peculiar fourm, due to the wrong procedure 
adopted, the question really fell -.under 
ʻO. VIL xr. 18 (2), Cival Procedure Code and 
the Court should not have refused the 
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document. I asked Counsel for the res- 
pondent what sort of circumstances he 
suggested would be a better ground for 
the exercise of discretion in favour of 
the party producing the document, than 
the present ones, and he was quite unable 
to reply. i 

In the circumstances and in the interests 
of justice I would accept the appeal, set 
aside the judgment of the learned District 
Judge and of the trial Court dismissing the 
appeal. - The evidence of Fateh Muham- 
mad and -of -the plaintiff as his own wit- 
ness already recorded by the trial Court 
will stand. The defendant will now be 
asked whether he proposes to appear_as his 


- Own witness and ifhe proposes so to appear, 


the Court will examine him as such and 
not as plaintiff's witness. If he does not 
propose s0 to-appear, and no man can be 
forced to submit himself to .cross-examina- 
tion, the.Court will point out tothe plaint- 
iff-the danger of producing the opposite 
party as his- own witness and then if the 
plaintiff - insists on producing ` him, the 
Court willsee that-he is not allowed to 
cross-examine him as his owa. witness 
unlessthe witnessis declared hostile. The 
case will-then proceed according . to’ law. 
Costs so far incurred will abide the 
event. . 

N. Case remanded. 
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-.OUDH CHIEF;COURT © 
` First. Oivi- Appeal No, 73 of 1932 ` 
-Febidary:420, 1934 . 
Srivastava AND RACHAPAL SINGH, JJ. 
. MAHADEO SINGEH-—DEFENDaNT—" 
APPELLANT 
$ VEr3Us l 
SURAJ BALI SINGH AND OTHERS — 
C PLAINTIFFS —DEFRNDANTS - RESPONDENTS 
Evidence. Act (I of 1812), s. 32 (5)—Pedigree table 
—Document more than 30 years old produced 


from -proper custody —Signatories- having special 
means of - knowledge, all dead -Admissibility of 
pedigree. 


Where a pedigree tible had b2en filed for the 
purpose of preparation of the khewat andit was a 
document ‘more than 30 years old -and was pro- 
the - -first .-regular 
settlement ; 

Held, that itcould be presumed to be- genuine, 
and when the signatories of the pedigree who were 
all dead were members of the family having special 
means .0f. knowledge, it would be admissible under 
s. 32.(5), Evidence Act. Sarfaraz Khan v. Rajana 
(I) and Abdul Girafoor v. Husain Bibi (2), referred 


to. 
RO, A. against the decree of tke 


Subordinate Judge, Fyzabad, dated August - 
10, 1932, i i 
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Messrs. Haider Husain Akhtar 

usain, for the Appellant. 

Messrs, Af, Wasim, 8. N. Kaul and Ali 

Easan, for the Respondents, >, 
_ Judgment.—This is an appeal by one 
of the defendants againet the judgment and 
decree dated August 10,. 1932, of the 
learned Subordinate J udge of Fyzabad. 

One Avadh Naresh Singh died while he 
was a minor in 19]] leaving a mother 
Musammat Bhagirathi defendant No. 2 and 
&Brandmother Musammat Budna. The 
Properly in suit of which Avadh Naresh 
Singh was admittedly the owner, was 
mutated in favour of Musammat Budna. 
On October 28, 1926, Musammat Bhagirathi 
and Musammat Budna executed a deed of 
gift in respect of the aforesaid property 
in favour of Mahadeo Singh, defendant 
No. 1 who is the. appellant before us, 
Musammat Budna died in January, 1931. 

The plaintiffs’ case is that they and 
Jagdat Singh, defendant No. 3, are the 
nearest reversioners of Avadh N aresh 
Singh. They instituted the present suit 
on October 26, 1931, for a declaration that the 
plaintiffs and defendant No. 3 would not 
be bound by the above-mentioned deed of 
gut after the death of Musammat 
Bhagirathi. 

The suit was contested by defendant 
No. 1 alone, He denied the title of the 
_ plaintiffs as the nearest reversioners of 

Avadh Naresh Singh and also pleaded 

that Musdinmat Budna had acquired ab- 
solute title by adverse ‘possession for over 
12- years. A plea of estoppel was also 
raised against one of the plaintiffs but it 
was not pressed at the time of arguments 
in the lower Court. ' 

The learned Subordinate J udge in a 
lucid and careful judgment has come to the 
conclusion that the pedigree set up by the 
‘plaintiffs has been satisfactorily established 
and that the plaintiffs and defendant No, 3 
are the nearest reversioners of Avadh 
Naresh Singh. The plea of adverse pos- 
“session has also been decided against the 
defendant-appellant. As a result of these 
findings the suit has been decreed with 


“Costs” 


The only point raised in appeal is about 
the proof of the pedigree, Itis a huge one 
covering a very big printed sheet. The 
learned Subordinate Judge has relied 
principally on Ex. 2 in support of hig 
„finding. . Admittedly Ex. 2 which is a 
“pedigree” filed in the Settlement Court 
« ‘covers the major portion of the: Pedigree in 

suit. The learned Subordinate Jadge haa 


¥ 


and 
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held Ex. 2to be admissible under s. 32 
cl. (5) and s. 35 of the Indian Evidence 
Act. He is of opinion that Ex. 2 supple- 
mented by the oral evidence establishes 
the pedigree set up by the plaintiffs in all 
its details The learned Counsel for the 
appellant has addressed arguments to us 
only on tke question of the admissibility. 
of Ex. 2. He has frankly admitted that if 
it is held to be admissible in evidence, it 
was not possible for him to attack the finding 
of the lower Court with any hope of success. 
The case therefore resolves itself into the 
question of the admissibility of the pedigree, 
Ex. 2. Exhibit 11 is the copy of the plaint 
dated February 21,1869,ina suit instituted 
by Babu Ram Sarap Singh, Talukdar, 
against Sanoman Singh and others to have 
defined the righ's of the defendants in 
Mohal Pingariawan. Exhibit JU is the’ 
judgment dated April 5, 1870, passed by 
the Assistant Settlement Officer of Fyz- 


‘abad in that case declaring that the de- 


fendants were entitled to sub-settlement of © 
village Pingariawan. Exhibit 12 is an 
agreement dated February 7, 1873, exe- 
cuted by some of the defendants in the ` 
afore-mentioned suit together with a few ` 
other members of the family. It runs as 
follows:— l 

“Whereas the pedigree of our family got recorded 
for the correction of khewat is true and correct, we 
therefore do hereby agree and reduce it into writing 
that if anything therein-turns out to be wrong, then 
we, the declarants, shall be liable to punishment 
under law,.. ...” 

The pedigree Ex; 2 formed part of the 
record of this suit. It bears the same 


date as the agreement Ex. 12. It is signed 


by - Sukhraj Singb, Bahadur Singh, 
Bhabhuti Singh, Partap Singh and Sano- 
man Singh, five out of the eight defendants 
to tbe suit and by several other persons 
whose names are also to be found inthe 
pedigree, Thus there can be no room for 
doubt that Ex. 2 is the pedigree which is 
referred to in the agreement, Ex. 12. 
Exhibit 12 shows that the pedigree had 
been filed for the purpose of preparation 
of the khewat. The document is more 
than 30 years old and has been produc- 
ed from .he misl haqiat of- the first regular 
settlement. The learned Subordinate Judge 
was therefore clearly right, in presuming 
it to be genuine. Such pedigrees have 
frequently been the subject of considera- 
tiont n litigations in this Province. They 
have generally been held to be admissible 


‘under s. 32 cl. (5) of the Indian Evidence . 


Act.' The signatories of the pedigree are 
all dead. They were. members of the 


1984 
family and must therefore be presumed 
to have had special means of knowledge. 
The pedigree was filed before any con!rover- 
sy arose in respect of it. Thus all the ne- 
cessary requirements ofs. 32 cl. (5) are fully 
satished in the case. If authority were 
needed on the point, we might refer to the 
decision of a Bench of this Court in Sarfaraz 
Khanv. Rajana (1). The same view has 
been taken recently by their Lordships of 
the Judicial Committee in Abdul Ghafoor 
v. Husain Bibi (2). We have, therefore, 
no hesitation in holding that Ex. 2 18 ad- 
missible under s. 32, cl. (5) of the Evidence 
Act. The entries in the pedigree are also 
corroborated by the entries in Ex. 5, the 
wajib-ul-arz of Mohal Madarbhari and in 
the khewat of the said mohal, Ex. 4. These 
documents show that this mohal was 
divided into several thoks named after the 
sons of Bhagwat Rai, the highest ancestor 
ofthe plaintiffs givenin the pedigree, Ex. 2, 
Fach thok is divided into several pattis 
named after the descendants of the persons 
mentioned above. The names of the various 
persons entered as co-sharers in the said 
pattis are to be found in the pedigree 
fx. 2. Thus there is no doubt that the 
case of the plaintiffs in respect of the 
pedigree is made out toa great extent by 
Ex. 2 which is supported by the wajib-ul-arz 
. Ex. 5 and the khewat Ex. 4. 

As the learned Counsel for the appellant 
has addressed no arguments in respect of 
any other part of the lower Court's finding 
about the pedigree, it is not necessary 


for us to-enter into details or to discuss the, 


oral evidence. We are satisfied that the 
lower Court is right in holding that the 
pedigree has been fully established. 
. The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N. Appeal dismissed. 
(1) 112 Ind. Oas. 834; 60 WN 12%; AL R1929 


Oudh 129. 
(2) 130 Ind. Cas. 612; 58I A188; ALR193l PO 


45: 53 OL J 213; 33L W 434; (1931) M W N 373; 
5 OW N 653; 32 PLR 186; Ind. Rul, (1931) PO 
68; 60M L J583; 33 Bom. L R 420; 12 Lah, 336 
(PO). j 
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MUHAMMAD KHAN AND ANOTHER 
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versus 


EMPEROR - Opposite PARTY 
Criminal irial—First Information Report, af can 
take the place of evidence of witnesses—Medical 
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evidence, if can only be used ag corroborative of the 
charge. 

In a Criminal trial, the First Tnformation Report 
may be useful in checking statements of witnesses 
given in Court which have to betaken as the only 
evidence against the accused. The First Information 
Report cannot take the place of that evidence by 
itself. Similarly the medical evidence can only be 
used as corroborative of the charge and not sathe 
evidence of the charge. 

Gr. A. from an order of the Additional 
District Magistrate, Peshawar, dated De- 
cember 18, 1933. 

Mr. Basheshar 
lants. 

Mr. Kazi Mir Ahmad Khan, K. S., for the 
Crown. 

Judgment. Muhammad Khan and 
Khan Bahadur have been convicted by the 
Magistrate, who has described himself in 
the judgment as Magistrate, First Class, 
under s, 307, Indian Penal Code and have 
been sentenced to six years’ rigorous im- 
prisonment each. They have preferred a 
joint appeal against their convictions. 
Juma Khan, the complainant, was sleeping 
in his house on the night between October 
91-22 when the two appellants are 
alleged to have entered at midnight. Juma 
Khan was awakened and he saw two men 
standing by his bed. One of them was 
armed with a dagger and proceeded to 
attack him. Juma Khan struggled 
with him and during the struggle, he says, 
he bit him on the thumb. At the instance 
of his companion the second man fired a 
gun at Juma Khan hich grazed his ear. 

Juma Khan in the first information 
report charged appellants saying that 
Muhammad Khan was the man who had 
the dagger and Khan Bahadur the gun. 


Nath, for the Appel- 


. The motive given was a quarrel between 


the parties in the afternoon of October 21. 
The parties are related together and I 
agree with the learned Magistrate that pre- 
ssure has been brought to bear on the com- 
plainant and his son who are the only two 
important witnesses in the case. At the 
trial suma Khan though in his examin- 
ation in chief charged both appellants, 
in his cross-examination he admitted that 
the night was dark and that he could not 
identify, but he guessed his assailants to 
be those two persons, Similarly his son, 
though he claimed to have identified the 
assailants of his father in his examination- 
in-chief, in cross-examination admitted 
that they had their backs towards him,’ 
and : oat 
“when Isay 1 recognize their voices, I think they 
are those of the accused, but cannot swear to it. 
a" usammat Appojan, the third member of 
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the family who was sleeping there, de- 
finitely says that she did not recognize 


anybody because the night was dark.’ 
The learned Magistrate observed : i 


“It is however clear from the evidence on the reccrd’ 


that the accused nd Juma Khan are clesely related, 
and itis very likely therefore that considerable 
pressure has keen broughtto bear cn the principal 
witnesses in order to take the blame off the accused. 
I cannot attach much importance to Juma Khan's 


`> doubt under ‘cross-examination as. to the indentity 


of hie assailants and | consider that his statement 
ia the first information report, Ix. P, A. isa true 
account.of what did take place onthe night of the 


:, occurrence ” 


' cannot be‘helped.- Itis true, as the learn- . 
“ed Government Advocate has pointed out, 


This sentence correctly. sums up the 
position in the case, but unfortunately at 
the trial the statements of the witnesses 


‘givenin Court have tobe taken as the only 


evidence against the accused. The first 
information report may -be useful in 
checking such statements, but it cannot 
take the place of that evidence by itself. 
In the evidence both the witnesses, though 
they charged appellants in their exsmin- 


ations-in-chief, receded from that positicn 


in cross-examination, und as the statements 
are to be taken as a‘whole, it is impos- 


sible to ignore what they -stated in cross-: 
‘examination and to rely on their charge 
_as-contained in the examination-in-chief. 


The result may be unfortunate. but it 


` that the charge is corroborated by the 
- Inedicial evidence inasmuch as Muhammad 


Khan's thumb was found to be injured and 
the- Assistant Surgeon stated -that the 
injury might have been-caused by biting, 
but: the -medicial evidence can only be 


_used as corroborative of the charge and not 


the evidence of the charge. As shown 
above, Juma Khan, and his son have in 
their cross-examination not stood by their 
charge; therefore the medical evidence 


“ cannot help us in arriving at the conviction 


of appellants. I am therefore constrained 


“to accept this appeal, set aside the con- 


victions: and sentences, acquit. appellants 
of the charge, and direct their releage. 


_ I may also note that the learned Magistrate 
| has-signed as Magisirate, Iirst Class, both 


“ without specifying that 


on the charge sheet and‘ in the judgment 
| he was exercising 
powers under s. 30, Criminal Procedure 


Code.-- In such circumstances ‘it is doubtful 


“ whether there is nota defect of jurisdiction 


“ vitiating 


the conviction. Anyhow, as 
the appeal has succeeded on the. merits, 


' it.is not necessary for me to go into this 


. matter. 


oN - Appeal allowed, 
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.of Rs. 495 per annum. 


'to allow the amendment. 


‘In support of his view 
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OUDH CHIEF COURT += 
Rent Appeal No. 4 of 1933 
January 22,1924 
SRIVASTAVA AND Nanaverry, Jd. 

ASKARI BEGAM—PF.uatntirr—Aprryuant 
SS VUTSUS 

RATAN LAL—DErENDANT— RESFONDENT 

Civil Procedure Code tAct V of 1908),0. VI, 7. 17 
—Application under, made at ‘late stege— Case 
sought tobe inivoduced inconsistent with plaint 
allcgations— Amendment, if can te allowed. , 

Where the case sought to be introduced: by amend- 
ment is quiteinconsistent with the allegations con- 
tained in the plaint andthe applicaton for amend- 
ment is madeat a late stage, the application should be 
rejected. Jaggiv. Sheo Partab Singh (1), referred - to. 

Rent Appeal from the decree of the 
District Judge, Lucknow, dated September 
28, 1932. 7 
“Mr. Murli Manohar, for the Appellant: 

` Mr. Iqbal Ali, for the Respondent. 

Judgiment.—This is a plaintiff's appeal 
arising outof a suit for arrears of ‘rent 
under a theka for the -years 1337 to 
Kharif 1339 Fasli. The plaintiff's case as. 
set up inthe plaint was that he was the 
zamindar of Begambagh and that the 
defendant was his lessee in respéct. of 
the land insuit-on payment of a rent’ 
Both the lower 
Courts have held that the plaintiff has 
entirely failed to prove the alleged 
agreement of tenancy. In -fact the argu- 
ment appears io -have -beem expressly 
abandoned in the lower Appellate Court, 
The learned Assistant Collector was asked: 
to allow the plaint tobe amended soasto 
convert the suit into one under. s: 197, 
Oudh Rent Act. He however, refused. 
The learned Dis- 
trict Judge agreed with the trial Court 
and was of opinion, that it was right in 
rejecting the application of amendment 
which was made very late, at the stage of 
arguments. Hehas also referred to the 
decision in Jaggi v. Sheo Partab Singh (1) 
that in the cir- 


cumstances cf the case the amendment 


‘should not be allowed. 


We have heard ‘the learned Counsel for 
the appellant. Wecansee no reason to 
disagree withthe opinion of the lower Ap- | 
pellate Court. Thecase sought to be in- 
troduced by means of ihe amendment was 
quite Inconsistent with «thé allegations 
contained in the plaint. It was also argued ` 
that the plaintiff might be given a decree 
for damages on:the ground of use and 
occupation. This claim isalso quite foreign _ 
to the case asset up in the plaint. Under 


Del Ind, Cas, 87; A I R -1927-Oudh.505;40 W ` 


“1934 oa 


< the circumstances we are of opinion that 
the plaintiff having failed to establish the. 
ease set up in ths plaint the suit has rightly > 
been dismissed. The result is. that the 
appeal fails and is dismissed with costs. 

N. Appeal dism’ ssed. 


OO I fe OR RS 


RANGOON HIGH COURT 
Criminal Appeal No. 1531 of 1933 
December 14, 1933 
DUNELEY, J. 

KYI YAR — APPELLANT 
Versus 


EMPEROR—Opposits PARTY 

Opium Act (I of 1876), s. 9 (a)\—Criminal Proced-. 
ure Code (Act V of 1898),s 103—Search—Presumption, 
af can be drawn—lIllegal possession, if punishable— 
_ Illegality of search—Whether affects question of 
offence of illegal possession. 

The Opium Act contains no provision directing 
that a certain presumption shall be drawn on a 
search being made, It isthe mere illegal possession that 
19 punishable, and that possession does not rest on any 
presumption that the law orders to be drawn.. 
Persons who make a search illegally render themselves: 
liable tobe sued for damages, but their illegal action- 


does non affect the question whether the person whose” 


property was illegally searched has committed an 
offence under the Opium Act, 
(1), followed. 


Cr. A. aganist an order of the Fourth 
Additional Magistrate, Rangoon, dated. 
September 19, 1933. 

Mr. U. Tun Aung, forthe Appellant. 

Judgment.—The appellant has been 
convicted of an offence under s. 9 (a) of 
the Opium Act for illegal possession of 79 
tolas of raw opium, and has been sentenced 
to pay a fine of Rs. 200. The opium was. 
found in his portmanteau while he. was 
sitting in a tea shop. 

The defence of the appellant was. a 
denial that the opium was so found, but he 


called no evidence in support of his allega-- 


tion and the only point that has been argu- 
ed before .me in appeal is. that as the- 
appellant's portmanteau was not searched 
in accordance with the provisions of s. 103. 
of the Criminal Procedure Code, evidence 
in regard tothe alleged finding of opium' 
therein could not be led. This exact point 
was dealt with by the Chief Court of lower. 
Burma in the case of Mi Hauk v. Emperor 
(1); and I agree-with the remarks ‘of the 
learned Judge in that case. The Opium 
Act contains no provision. directing that 


a certain presumption shall be drawn on.- 


a search being made. It is the mere 
illegal possession that is punishable, and 


that possession does not rest on any pre 


(1) 7 Or LJ 87; 4 L B R121; 14 B L R 202, 
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sumption that: ihe law orders to be drawn. 
Persons who make a” Search illegally 
render themselves liable to be sued. for. 
dameges, but their illegal action does- 
not affect the question whether the. person. 
whose property was illegally searched has 
committed an offence under the Opium Act. 
The prosecution evidence that this opium 
was actually found in the portmanteau of. 


the appellant is overwhelming. This: 
appeal is therefore dismissed. 


NG Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 524 of 1933. 
March 13, 1934 
Nanavurry AND SMITA, JJ. 
SUNDAR LAL AND O0THERS— ACCUSED— 
APPELLANTS 
versus 


EMPEROR— RESPONDENT 


Criminal trial— Evidence of person who has seen 
murder committed and does .not give information 
anes ah ee Code (Act XLV of 1860), 

2 

Where the case against the accused rests solely- 
on the testimony of B whois alleged to have been 
sleeping close to the cot on which the deceased was. 
sleeping- when he was murderea, and there- is no 
mention of B having witnessed the. crime in the 
first information report filed by the brother of the 
deceased, nor is there mention of the fact of his 
having slept near the deceased, theomission is very 
significant and tends to discredit B's testimony 
secured’ by the Inspector three days after the actual: 
commission of thecrime. It: would be natural to. 
suppose that a man -who -had such strong.suspicions 
against certain persons of being the murderers of 
his brother would be most anxious to have his- 
suspicions verified “by. questioning - B who, so: 
far as his knowledge went, was sleeping alongside: 
his brother at the time of the murder, [p. 1017, col. 

Although it cannot be-said that the’ evidenca of a 
person", who has seen -a murder committed and does’ 
not giveany information thereof islittle better than 
that of an accomplice, yet the truth of the story told 
by. him is not above suspicion and will not impress 
the Court as being‘ reliable Nawab v., Crown ('), 
referred:to, [p..10s0, col. 1.] 

Or. A. against:an order of the Additional. 
Sessions J udges Kheri, dated November 25,- 
1933. 

Dr: J. N. Misra and Mr. Lachhmi Karain, 
for the Appellants. 

Mr. H. K. Ghosh, Assistant Government 


Advocate, for the rown.. 


Judgment.—This is an appeal.‘against: 
a judgment of -the learned ‘Additional 
Sessions: Jadge of- Kheri convicting thé 
appellants Sundar Lal, Sri Ram, Munnu 
Lal, Kallo and ‘Raj Bahadur of an offence 
under s,302,:Indian Penal: Code and sen- 


~- 
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tencing them each to transportation for life. 
The story of the prosecution is briefly as 
follows :— 

On the night between June 16 and 17, 
1933, Bachu Lal was Sleeping in his kathal 
and mango grove outside the abadi of 
village Barhwari-Udho in order to keep 
watch over the crop of the trees. One 
Bihari, Kachhi (P. W. No. 4), of the same 
village had his vegetable field close by, 
and he too is said to have been sleeping 
that night on a takht, (wooden platform), 
close tothe cot on which Bachu Lal was. 
A little after midnight when the moon had 
risen, Bihari was awakened by the rustling 
of the dry leaves caused by the tread of 
some seven or eight men who were com- 
ing towards the cot on which Bachu Lal 
was sleeping. By the light of the moon 
Bihari recognised seven out of the eight 
men, Themen whom he recognised were 
Sundar Lal, Rameshur Dayal, Sri Ram, 
Munnu Lal, Mahadeo, Kallo and Raj 
Bahadur. They were all armed with 
lathis, and one of them had also a banka 
with him. Two of ‘these men, Rameshur 
and Mahadeo, stood near the cot of Bihari 
in order to prevent him from interfering 
with the commission of the murder, while 
four of the others caught hold of Bachu Lal 
and pressed him down with lathis and one 
of them began to hack him with the banka. 
All the seven men recognised by Bihari 
were known to him from before the occur- 
rence, but Bihari could not identify the 
man whom he saw standing towards the 
feet of the deceased at the time of the 
murder. Afler murdering Bachu Lal all 
the eight men left the place. Before doin g 
so, however, they had threatened to kill 
Bihari in case he disclosed their names to 
anybody. After the murderers had left the 
place Bihari himself ran away to his house 
on account of fear, and from his house ‘the 
next morning he went to village Barwar, 
which is two miles from Barhwari-Udho, 
to the house of his uncle Reoti. On the 
third day’ after the commission of the 
murder, that is, on June 19, 1933, Bhup, 
chaukidar, came to Bihari at Barwar and 
told him that Sub-Inspector Mohan Singh 
wanted him. Jt was in the afternoon of 
June 19, 1933, that the statement of Bihari 
was recorded for the first time. The report 
of the murder was made at Thana’ Pasga- 
wan by Ghanshyam, brother of the deceased 
Bachu Lal, at 94. mM. on the morning of 
June 17. In that report the names of the 
assailants of Bachu Lal were not mentioned, 
Sub-Inspector Mohan Singh, officer-in- 
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charge of Police Station Pasgawan, who 


had recorded the first information report, 
at once proceeded to the spot, prepared a 
panchayatnama, (Ex. 8) and sent the corpse 
of Bachu Lal to the dispensary at Gola 
for post mortem examination. A site plan, 
(Ex. 10), was also prepared by the investi- 
gating officer. After recording the state- 
ment of Bihari on June 19, the Sub-Ins- 
pector arrested Sunder Lal, Munnu Lal, ` 
Sri Ram, Kallo and Mahadeo. Raj Baha- 
dur and Rameshur Dayal surrendered them- 
selves in Court. After completing his 
Investigation Sub-Inspector Mohan Singh 
prosecuted all the seven persons in the 
Court of Thakur Raja Ram Singh, a Ma- 
gistrate of the first class in Kheri, on a 
charge under s. 302, Indian Penal Code 
and all the seven accused were committed 
to stand their trial at the Court of Session. 

The learned Additional Sessions Judge 
of Kheri acquitted Rameshur Dayal and 
Mahadeo of the charge under s. 302, Indian 
Penal Code and convicted the remaining 
five accused for an offence under s. 302, 
Indian Penal Code and sentenced them 
each to transportation for life as mention- 
ed above. 

The medical evidence and the post mortem 
report of Thakur Lakhan Singh, Medical 
Officer in charge of the dispensaty at Gola, 
clearly show that in respect of the death of 
Bachu Lal an offence of wilful murder was 
committed by some person or persons. The 
fact that Bachu Lal was murdered is not 
denied by the learned Counsel forthe appel- 
lants. It is, therefore, unnecessary to exa- 
mine the medical evidence at any length. 
There were 13 incised wounds on the body 
of Bachu Lal and the cause of death as 
given by the medical expert was hæmor- 
rhage and shock resulting from the 
multiple incised wounds on the face and 
neck of the deceased caused by some heavy 
sharp-edged weapon like a gandasa or banka. 
The principal point for determination in 
this appeal is whether the appellants are 
proved, upon the evidence on the record, to 
have been the murderers of Bachu Lal. 

The case against the accused rests solely 
upon the testimony of Bihari (P. W. No. 4). 
It is significant to note that in the first 
information report made by Ghanshyam, 
the brother of the deceased, there is ab- 
solutely no mention not only of Bihari 
Kochhi having ‘witnessed the commission 
of the murder, but there is also no men- . 
tion therein of Bihari having slept on a 
takht close to the cot on which Bachu Lal 
was sleeping at the time when he was 


1984 


murdered, This, in our opinion, is a very 
signiñcant omission, and tends to discredit 
the testimony of Bihari secured by Sub- 
Inspector Mohan Singh three days after 
the actual commission of the crime. In 
his crogs-examination Ghanshyam, (P. W. 
No, 3), has deposed in the Court of Session 
that on the night of which the murder took 
place he as well as his deceased brother 
Bachu Lal were at the house of one Gubrey 
Gadarya, on the occasion of a marriage at 
the latter's house, and that Bihari had also 
joined ihat marriage party. He has fur- 


ther deposed that Bachu Lal had asked ` 


him at about midnight, thatis to say, an 
hour or two before he was murdered, to go 
to his house as there was no one there. He 
has further deposed that he thought that 
both his brother Bachu Lal and Bihari 
would go to his brother's grove and sleep 
there during the rest of the night. Thus 
the last time that Ghanshyam saw his bro- 
ther alive was at the house of Gubrey a 
couple of hours before the murder, and 
the last thought that Ghanshyam had in 
his mind concerning his brother was that 


he (Bachu Lal) and Bihari would be sleep- . 


ing inthe mango grove that night. Not a 
word is mentioned in the first information 
report about Bihari having attended the 
marriage party at the house of Gubrey a 
couple of hours before Bachu Lal was mur- 
dered, or that Bihari had gone with Bachu 
Lal to the grove and had slept close to the 
latter at the time of the commission of the 
murder. There is no mention even in the 
first information report of any takht, or 
wooden platform, being found lying close 
to the cot of the deceased. Had Bihari 
really been sleeping every night with the 
deceased in his mango grove for nearly a 
. fortnight before the commission of the crime, 
as now alleged by the prosecution, then the 
very first though: of Ghanshyam would 
have been to go in search of Bihari and to 
learn from him what had happened that 
fatal night and how his brother came to be 
murdered. 

The learned Assistant Government Advo- 
‘cate has argued that Ghanshyam is an 
ordinary villager, and that he was so over- 
whelmed with grief at the murder of his 
brother that it never occurred to him to 
mention these facts to the police at the 
time when he made his first information 
report. Ghanshyam isa Brahman and he 
certainly knows a little Hindi, because he 
has signed his name in Hindi on 
the first information report. We 
find it hard to believe that guch a 


~ 
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person would have sə easily and readily 
forgotten the very existence of Bihari, and 
the fact that the latter was sleeping ona 
“takht” close to the coi upon which his 
brother was at the time when he was mur- 


dered. The mind of Ghanshyam at the 


time he made his‘ report was 
actively, for, in his first information 
report, he mentivns his suspicions against 
cersain persons, whom he has named 
that report, as having enmiby with the 
déceased and whom he strongly suspected 
of having committed the crime. It would 


be natural to suppose that a man who had ` 


such strong suspicions against certain 
persons of being themurderers of his brother 


working | 


in. 


would be most anxious to have his suspicions | 
verified by questioning Bihari who, so far. 
as his knowledge went, was sleeping along-. 


side his brother at the time of the murder. 


In his deposition in the Oourb of Session” 


Ghanshyam has stated in cross-examination 


that he may have informed the investigat- - 


ing Police Officer that _ 
sleep inthe same grove with his brother, 
and that on the night of the murder he 
was so sleeping with Bachu Lal. 
the 


Bihari used to` 


Even, 
fact that for a fortnight before: the.. 
occurrence Bihari had been sleeping every | 
nightin the grove with Bachu Lal is not ` 
mentioned in the first information report ` 


and no explanation is forthcoming asto 


why this fact was 
Ghanshyam in his first report. 


The statement of Ghanshyam recorded by ` 


not mentioned by” 


Sub-Inspector Mohan Singh on June 17, 1933, . 


(Ex. H), has been proved by the evidence g 
the latter, as also by the evidence of 
Ghanshyam himself, and in that we find ih 


of 
that allthat Ghanshyam stated before the 


investigating Police Oficer on the morrow < 
that -occasionally — 


of the occurrence is 
Bihari Kachhi used to go and sleep with 
Bachu Lal in his grove. Not a word is 


mentioned that on the night of the murder’. 


Bihari was, as a matter of fact, sleeping 
with Bachu Lal in the grove when the 
murder took place. 
the statement of Ghanshyam before the 
which 


being found close to the cot on 


There is no mention in. 


‘investigating Police Officer of any “taleht” 


Bachu Lal used to sleep, and on which he’ 


was murdered. There is no reason to 
suppose that Ghanshyam was in any way 


rm 


trying to shield the marderers of his bro-- 
ther,orto save Bihari from any charge of 


murder that might be brought agaiast him. - 


From tha evidence of Ghanshyam we have 
grave reasons for suspecting the truth of 
the story told by Bihari, =~ 


= = a 


+ 
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These suspicions are further strengthened 
by the statementof Gokul, chaukidar, made 
before the Police 6n June 17, 1933. This 
Statement is marked Ex. G and has been 
proved by the evidence of Sub-Inspector Mo-, 


han Singh (P.! W. No. 13), who has depos-~ 


ed that itis a correct copy of the statement 
of Gokul. chaukidar, and that whatever was 
stated by Gokul was written by him and 
< that he did not add anything of his own 
accord to that statement of the chaukidar 


. Gokul chaukidar has mot been examined | 


by’ the prosecution, but he has-been ex- 
amined under s. 040, Criminal Procedure 
Code, by the'trial Judgeas a Court wit- 


ness. In his statement (Ex. G) Gokul has ` 


stated that Bihari Kachhi, came to him, 
and told him that Kampta Prasad, Mukhyia, 
had sent for him (the chaukidar), as there 
was an urgent matter, and when the chauki- 
dar questioned Bihari as to what the urgent 
maiter'was, Dihari told him that Bachu 
Lal had been murdered by some one. -Now 
this’ statement of Gokul, (Ex. G) if it is 
believed tobe true, negatives the whole 
case for the prosecution, because it shows 


ihat -on the. morning of June 17, 1933, ° 


afew hours after the commission of the 
murder, Bihari Kachhi, informed the chauki- 
dar that Bachu'Lal had been murdered, 
and that the names of the murderers were 
not known to him. 


It is further significant to.ncte that when ; 
Ghanshyam wént to the Thana to make 


a report about the murder of his brother, 


he was “accompanied by this very Gokul ` 


chaukidar and by Kampta Prasad Mukh- 
yia, and- neither ' Gokul nor Kampta 
““;Prasad mentioned anything to the Police 
as toswho:the murderers were, If, as a 
matter of fact, Bihari had known who the 


murderers wére, and had mentioned their - 


names to Gokul and Kampta Prasad, they 
would certainly have named them’. at the 
“Thana and would have brought Bihari: 
‘with them ‘at the same jtime in ‘order that 


the first information report might be made ` 


by the very person who was sleeping by 
the side of the murdered man and who 
was an eye-witness” of the occurrence. 
Gokul chaukidar was examined as a wit- 
ness by the learned Additional Sessions 


Judge under s. 410 of the Code of Criminal ` 


Procedure. In his deposition he has admit- 
ted that the statement, (Hx. G), 1ead out 
to him in Court was made by him to Sub- 
{Inspector Mohan Singh on June 17 and 
‘that he had given a true and correct ac- 
covnt in that statemént:* In order, however, 
that his evidence may not.damage the case for 
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the prosecution, he has now pretended that ' ` 
he did not know Bihari Kachhi of Barhwari- 
Udho at all, and that the man who came: 
to fetch, him was an old man of the name © 
of Bhawani. It is obvious to us that a: 


:considerable amount of pressure has been 


purvupon this unfortunate witness inorder - 
that his evidence may not desiroy the case 
for ihe prosecution, and he has thus been — 
constrained indirectly to deny the truth of -, 
his own statement recorded a few hours , 
after the commission of the murder, The ' 
fact, however, remains that thename of no 
assailant is enteredin thefirst information _ 
report, although the brother oi the deceased 
accompanied by Gokul and Kampta Prasad, 
had gone to make the report, and it is 
inconceivable that if any of thesé pereons 
had known the names of the actual murderers 
of Bachu Lal they would not have men- 
tioned them in’ the report made at the 
Thana, for they could bave had absolutely 
no reasons whaisoever for withholding the 
names of the murderers from the Police. 
“Thus the first information report and the 
statements of Gokul chaukidar .and of 
Ghanshyam, (Exs.G and H respectively) 
tend virtually to destroy the statement of 
Bihari Kachhi, recorded for the frst time 
on June 19, 1933, three days after the 
occurrence. 
Bihari Kachhi was a resident of Barh- 
wari-Udho where the deceased and his 
brother lived. He was, however, not pro- 
duced before the investigating Police 
Officer, Sub-Inspector' Mohan Singh, till 
the afternoon of June 19, when he was 
brought by Bhup chaukidar from village 
Barwar; two miles from Barhwari-Udho, 
from the house of his uncle Reoti. Neither 
the chaukidar Bhup nor Reoti has been- 
examined to corroborate the story cf. the 


discovery of Bihari in the house of 
Reoti in village Barwar. Jn „this 
connection it is wortty of note that 
Bhup chaukidar and Bihari left the- 


house of Reoli in village Barwar on the 
morning of June 19 and it took them 
nearly six hours to cover the distance of two 
miles frcm Barwar to Barhwaii-Udho. No 
satisfactory explanation is forihcoming as to 
why so much time wastaken by Bhup to 
bring Bihari before Sub-Inspector Mohan 
Singh. lt is in the evidence of the pro- 
secution witnesses that the Superintendent 
of Police was at village Barhwari-Udho on 
June 19, 1933 but Bihari was not produced 
before ‘that officer in order that he might 
question ‘him. 

It is to be noted that Bihari Kachhi, 


1934 ki 
is a tenant of Ghanshyam and of the de- 
ceased Bachu Lal and ‘it is obvious that 


he was a witness entirely under the inflaence 
of his zamindar Ghanshyam. Hi s statement 


Criminal Procedure by a Magistrate’ on 
July 24, 1933, a day before the case was 
put up for the recording of the prosecu- 
tion evidence in the Court of the Commit- 
ting Magistrate. This was done obviously 
' for the purpose of pinning him down to 
the statement that he had made before the 
Police on June 19, 1933. 

Apart from the circumstances set forth 
above, which tend to throw grave doubts 
on the truth of the story related by Bihari 
Kachhiin Court, we may note that Bihari 
is not a witness who came to give evidence 
of his own free accord before the Police. 
Under s, 44 of the Code of Criminal Pro- 
cedure every person aware of the com- 
mission of a murder is bound, in the ab- 
sence of any reasonable excuse, the bur- 
den of proving which would lie upon him, 
forthwith to giveinformation to the nearest 
Magistrate or Police Officer of the commis- 
sion of such offence. Failure to give such 
information is punishable under ss. 176 and 
202 of the Indian Penal Code. Now in the 
present case Bihari gave no such informa.- 
tion of hisown accord to the Police orto 
a Magistrate, and if he had not been sent for 
by Sub-Inspector Mohan Singh through 
Bhup chaukidar, he would never have made 
the statement recorded by the investigating 
Police Officer on June 19, 1933. 

In these circumstances we find ourselves 
wondering if Bihari Kachhi, did, in fact, 
witness the occurrence about which he has 
now given evidence, or whether he is not a 
mere tool in the hands of his zamindar 
Ghanshayam and others and has been 
made to give evidence soas to supply the 
necessary legal evidence to support the sus- 
picions of Ghanshyam against the persons 
suspected by him to have been concerned in 
the crime. Five of the persons named in 
the first information report by Ghanshyam, 
as being likely to have committed the-mur- 
der of his brother, have been named by 
Bihari as having been actually seen by 
him committing the murder of Bachu Lal. 
In this connection it is also very significant 


to note that nowhere in his deposition as 


a. witness before the Committing Magis- 
trate or when his statement under s, 164, 
of the Code of Criminal Procedure, was re- 
corded, or in the. Court of Session, has 
Bihari named Raghunandan as one of the 
murderers of Bachu Lal. He has through- 


SONDAR LAL V. EMPEROR ` 
out his statements given’ the names of 
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seven persons as the assailants of Bachu 
Lal, and mentioned the fact that there was 


.one more assailant, who stood at the foot 
‘ m ka Ti - zt- a 
was recorded’ under s. 164 of thé;:Gode of” 


of the cot on which the deceased was lying 
at- the time the murder was committed 
whom he could not identify, although Bihari 


has not named this eighth man, the Police ~. 


have identified this unknown assailant as 
Raghunandan, and have not only issued 


warrants of arrest against him, but have 


also taken prcceedings under ss. 87, 88 and 


512 of the Code of Criminal Proceduré. This . 


clearly shows that so far as Raghunandan 
is concerned,the investigating Pclice Officer, 
Sub-Inspecior Mohan Singh, has taken ac- 


tion against this “accused apparently on ' 


his own initiative and not upon informa- 
tion supplied to him by Bihari. 


Raghunandan is not on bis trial and is. 
not one of the appellants before us, and we ` 


need not, therefore, say anything more about 
this matter except to point out that this’ 
procedure on the part of the investigating 
Police Officer throws very serious doubt on 
the genuineness of the stoiy “told by 
Bihari. 


In this connection wemay also note that . 
Singh produced ' 


Sub-Inspector Mohan 
‘Bihari before the Sub-Divisional Magistrate, 
Thakur Raja Ram Singh, on July 22, 1933,. 
with a request that the evidence of the 
eye-witness Bihari might be recorded under 


s. 164 of the Code of Criminal Procedure. - 


On the same date the Magistraté. warned 
Bihari not to make a false statement,*and 


S 


directed him to appear before him two days =~- 


later on July 24, 1933. On July 24, 1933, 


Bihari’s deposition was recorded by Thakur . 


Raja Ram Singhin Hindi. It didnot ce- 
cur .to.the learned Deputy Magistrate that 


by. not recording the statement of Bihari . 
at once he was compelling Bihari‘ to:re-;- 
main for two days more in the company - 


of the Police Officer who had brought him 
from his. village, and instead of removing 


the fear of the Police, if any, from the mind : 
throwing this witness... 


once more into the armsofthe Police. Be 


that as it may, the manner in which Bihari - 


was produced before.the. Sub-Lospector and 
the circumstances under “which he came 
to make his statement before that officer. 
three days afier the commission of . the 


crime; lead us seriously to doubt the story 


told by this witness before the Police Officer 
and: before the Magistrate and in the Court 
of Session. Although we are not prepared 
to go to the length of saying that the 


-evidence .of a person who has seen a 
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murder committed and does not give any 
information thereof is little better than 
that of an accomplice, as did the learned 
Judge of the Lahore High Court in 
Nawab v. Crown (|), we are free to 
confess that we have grave reasons to sus- 
pect the truth of the story told by Bihari 
Kachhi in the case before us’ and that 
this evidence doesnot impress us as being 
reliable. 

The Jearoed Assistant Government Ad- 
vocate has laid emphasis upon the fact 
tbat the trial Judge believed Bihari Kachhi 
to be a straightforward witness, though 
he appeared to the learned trial Judge to 
be “a bit lazy and a simpleton.” We ac- 
cept the description of the witness Bihari 
given by the learned trial Judge as correct. 
That, however, does not lead to usto believe 
that Bihari has given truthful evidence 
in thiscase. The learned Judge has tried 
to ‘explain away the conduct of Bihari in 
running away from his village immedi- 
atély after the commission of the murder 
to the -house of his uncle Reotiin village 
Barwar.’ Upon this point the learned trial 


Judge makes the following observations :— 
“Bihari appears to be a simpletcn, and it is 
not „unnatural for a man of his disposition to 


have - been easily frightened to the extreme 
in such a case. He could very well expect 
a similar fate at the hands of the accused 


if he disclosed their names to anybody in connection 
with the murder”. 
We may, for the sake of argument, 


accept this contention ofthe learned Judge 
“ ag correct, but, if Bihari was so terrorised 
“by the murderers of Bachu Lal as to leave 
his home in Barhwari-Udho and to hide 
himself in the house of his uncle Reoti in 
Barwar, then nothing would have induced 
him togive out thenames of these mur- 
derers to anybody, and neither the blandish- 


ments of Bhupchaukidar nor the threats - 


' of the zamindar Ghanshyam and of Kampta 
Prasad Mukhyia and of Sub-Inspector 
Mohan Singh would have induced him 
to reveal the true story of the commission 
of the murder’ and the names of the 
murderers. In our opinion the evidence 
of Bihari does furnish internal proof of the 
falsehood of the story told by him. Upon 
any rational view of the matter his conduct 
appears unintelligible, and we must there- 
fore reject his testimony as unworthy of 
belief. 

The learned Additional Sessions Judge 
has himself disbelieved the evidence of 
Bihari so far as the accused Rameshur 


(1) 76 Ind, Oas. 824; A I R 1923 Lab. 391; 5 Lah, L. 
J 322; 25 Or, L J 264, 


-_ | w d kad 
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fact ought to have put the learned Judge 
on his guard against accepting the testi- 


mony of this witness as against the , other - 
accused. Ifthe evidence of Rai Bahadur 


Pandit Sankata Prasad Bajpai, Chairman 
of the Kheri District Board, proves that 


Bihari was falsely implicating Rameshur, ` 


then it becomes increasingly difficult to 
accept the evidence of this false witness 
against the other accused. 

is capable of falsely swearing 
lives of Rameshur and Mahadeo, he could 
very well be deemed capable of 
swearing away the lives of the appellants 


a 


If Bihari — 
away the : 


+ 


before us, even though the latter may be ` 


innocent. 
The assessors unanimously found the 
appellants not guilty of the offence charged 


- and itseems to us that the assessors have 


taken a more just view of. the evidence 


of Bihari than has the learned Additional: 
Sessions Judge. 


If the evidenceof Bihari be regarded as ` 


unworthy of belief, then the evidence of 
Mathuri (P. W. No. 2), Gyan (P. W. No. 6) 
and Ram Autar (P. W. No. 9), really 


“ 


does not help to prove the case for the pro- > 


seculion against these appellants. All 


these witnesses were. discovered after the - 


statement of Bihari had been recorded by 
the investigating Police Officer. Their 
statements have seme 
in sofar as they tend 
story told by Bihari, but if the evidence of 


evidentiary value ` 
to corroborate the | 


Bihari is rejected as false, then the evidence 
of these three witnesses is quite worthless. - 


Mathuri (P. W. No.2), picked out Mahadeo 
accused a8 Raj Bahadur inthe Court of the 
Committing Magistrate and he identified 
Munnu Lal as Kallo before the said Magis- 
trate, and he could not identify Kallo at 
all. Gyan (P. W. No. 6), is a tenant 
of Bachu ‘Lal, and 
he had the cattle of Bachu Lal, which had 


been impounded at the instance of 
Sundar Lal, released from the cattle 
pound. 


The enmity said to exist between the 
appellants and the deceased Bachu Lal, 
as deposed to by Ghanshyam (P. W. No. 3), 
is not of sucha nature as would make us 
believe that it would furnish any reasonble 
pretext or ground for these accused com- 
mitting the murder of Bachu Lal. The 
pre-emption suit between Bachu Lal and 
Chhanga Mal, father of Sundar Lal, 


-ace.sed, terminated some seven or eight 


years ago, and can hardly furnish a motive 
for this murder-on the part of Sundar Lal, 


t - ~ 


t 


2 


on May 4, 1993; 


—_— 
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The possessory suit filed by Sundar. Lal 
against Bachu Lal was compromised some 
three or four years ago. The first case 
under s. 107 of the Code of Criminal 
Procedure between the parties occurred 
some five years ago and both parties were 
bound over. The riot case in 1981 result- 
edin prceceedings under s. 107 of the 
Code of Criminal Procedure being taken. 
Bachu Lal prosecuted Sundar Lal and 
Rameshur for an offence unders. 323, Indian 
Penal Code, but his complaint was dismiss- 
ed. Sundar Lal filed a complaint against 
Bachu Lal and Bachu Lal was convicted 
and his appeal was dismissed. Bachu Lal 
is saidto have distrained certain crops of 
the accused Sri Ram, bubit is proved that 
Sri Ram isnotatenant of Bachu Lal, but 
of Chhanga Mal, the father of Sundar 
Lal. Itis alsosaid that a goat belonging 
to Bachu Lal strayed into the house of Sri 
Ram and that annoyed Sri Ram. Thatcan 
hardly furnish a motive for Sri Ram ta 
commit the murder of Bachu Lal. 

Itisthus clear upon the evidence of 
Ghanshyam that the enmity alleged in the 
first information report, and regarding which 
Ghanshyam has given evidence, is not 
of such a nature as would furnish any 
reasonable pretext for the appellants com- 
mitting the murder of Bachu Lal, but it 
may well serve asa motive for Ghanshyam 
to have these five - appellants falsely 
implicated onthe charge of murdering his 
brother. 

Be that as it may, upon the evidence on 
the record, we are clearly of opinion that 
nocharge of wilful murder under s. 302, 
Indian Penal Code, has been made ont 
against any of the five appellants be- 
fore us. 

For the reasons given above, we allow 
this appeal, set aside the convictions and 
sentences passed upon each of the appel- 
lants, acquit them of the offence charged, 
and order their immediate release. 

N. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 

SIONER’S COURT 
Civil Revision No. 250 of 1933 
January 4, 1934 
SAADUDDIN, A.J. C. 
SHAHZADA--APPELLANT 
versus 
MAHOMED RASUL—- RESPONDENT 


< Contract—Restriction of major person's right to 


marry according to her choice—Whether a void contract - 


SHAHZADA V, MAHOMED RASUL 


1051 


—Breach of void contract— Amount advanced by one 
party— Recovery of. 

A contract affecting @ major person and 
tricting her right of ,marrying according 
own choice, is a void contract. 

Where a void contract remains unperformed, the 
amount advanced by ons of the parties thereto can 
be recovered Kahna v. Kohn Singh (1). Hira v. 
Jawala Das C), Jiwana v. Malak Chand (3) and 
Ruchi Ram v. Sarab Narain Shah (4), relied on, 
Saktay Sah v. Mahadin (5), Vilayat Hussain v. 
Misran (6) and In re, Paniya Syamalo (1), distingu: 
ished, Daya Bhai Tribhowandas v.~ Lakshmi Chand 
Pana Chand (8), not followed. e f 

C. R. from an order of the Senior Sub- 
Judge, Mardan, dated May 23, 1933. 

Mr. A. Said Alishah, for the Peti- 
tioner. 

Mr. Fateh Mahomed: Khan, for the.Res- 
Tondent. 


Tes- 
to her 


Order.—Musammat Reshan Jan . was 
betrothed io Gulzada nho died before the 
marriage ceremcny. Gulzada’s brother 
Shahzada promised this girl to plaintiff-and 
in consideration thereof received Rs,.140.. 
Apparently the gir] was major dnd’vshe 
married a person of herown choice.’ Plaint- 
iff now sues Shahzada for recovery of 
Rs. 140 and is met with the plea that the 
contract being one opposed to: public 
policy is void and the consideration thereof 
cannot be recovered. This plea has failed 
in the Courts below and the defendant has 
now come up on revision to this Court. 
Defendant pleaded want of consideration 
but this is a question which has been con- 
currently decided against him and I cannot 
re-open it on revision. The petition was 


A 


admitted only cn the ground whether or =. 


not the consideration paid for a contract 
which was void ab initio could be recovered. 
The learned Judge of the lower Appellate 
Court is of course wrong in saying. that 
because there has been a breach of this 
contract though it is void, the plaintiff is 
entilled to recover his money. The breach | 
of a void contract cannot entitle any party 
thereto to a relief. It is admitted on both 
sides that this contract is void and obvioug- 
ly void to the knowledge of both parties. 
It affects a major person and restricts her 
right of marrying according to her own 
choice. It is however evident that before 
anything could be done towards the per- 
formance of this contract, Musammat 
Roshanjan married another person. Thus 
the contract remained absolutely unper- 
formed, and the question arises whether 
under the circumstances the amount 
advanced by the plaintiff can ke recovered 
by him, There is plenty of authority for 


the proposition that where avoid contract 


Ai 
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remains unperformed,.the amount advanced 
by one ofthe parties thereto can be recover- 
ed. Sir Meredith Plowden in Kahna v. 
Rahn-Singh (1) observed : 

“I have no difficulty however in holding that a 
person who has paid money under an agreement 
which is void as opposed to public policy may 
recover back the money so paid while the 
agreement is still unperformed, although he cannot 
do s0 afterwards.” l i 

This view was followed in Hira v. 
Jowala Das, 27 Ind. Cas. 1003 (2) and was 
repreated in Jiwana v. Malak Chand (3). 
Though the contract in the case reported 


in Ruchi Ram v. Sarab Narain Shah (4) 


was of a different kind, it was still a contract 
which was illegal and therefore void ab 
initio. In that case it was laid down by 
the Lahore High Court that 


“ag long asan unlawful and void agreement remains 
unperformed, any money paid under it] may ke 
recovered back asreceived to the use of the person 
who so paid it.” 


As opposed to these’ cases Counsel for 
petitionérshas cited Saktay Sah v. Mahadin 
(5) but: theré of course the illegal contract 
had-been. ‘petformed. Similarly i in Vilayat 
Husain* Wed Misran (6) and In re Puniya 
Syanalo (177 ‘performance of the unlawful 
agréement had been carried out. All these 
3 “rulik£s are therefore absolutely dis- 
tinguishable and do not affect the position 
now.tefore me. Following the view of the 
Punjab Chief Court {which, I may observe 
in passing, is opposed to the ruling of 
the Bombay High Court reported in 
Daya Bhar Tribhowandas v. Lakshmichand 
Pana Chand (8)i,- I uphold the decree 
passed by the Courts bélow and dismiss 
this petition with costs. 


N. B Petition dismissed. 


- (1) 108 P R 1879. 

(2) 27 Ind. Cas. 1003; 27 P L R1915; 224P WR 
1915. ' 

(3) 53 Ind Oas. 407; AIR 19:9 Lah. 35; 
1919; 53 P L R 1920. 

(4) 106 Ind. Cas. 869: A TR 1928 Lah, 159, 

(a) 125 Ind Cas 385 AI R 1930 Oudh 
Luck, 6€9;7O W N 575; Ind. Rul. (1930) Oudh 
303. 

(6) 72 Ind. Cas. 9?; A IR 1923 All. 604; 21 A 
L J 303, 45 A3''6. 


(7) 72 Ind. Oas, 624; AIR 1923 Mad 275; 21 Cr. L 
J 464. 
(8) 9 B 358. 
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OUDH CHIEF COURT 
First Civil Appeal No. 65 of 1933 
March 14, 1934 
Wazir Hasan, C. J., AND SMITH, J. 
Nawab Mirza MOHAMMAD SADIQ ALI 
KHAN— DiFENDANT—APPELLANT 
VETSUS 
Nawab FAKHR JAHAN BEGAM AND 
OTHERS—PLAINTIFFS — RESPONDENTS 


Muhammadan Law-—Partition — When can be ' 


claimed—Discharge of debts — Entire divisible estate . 


exhausted . by satisfaction af debtg—Right to con- .' 


tribution fromimpartible estate, if can be claimed— 
Dower debt—Charge if created—Oudh Settled Estates , 
Act (V of 1917), ss. 3, 15— Application under s; 3 
Value of settled estate ‘for contribution — Life. in. 
terest, 

The rule of the Muhammadan Law, both Shia aa” 


Hanafi. is that the estate of a deceased person must, 


beapplied tothe payment of his funeral expenses, . 
debts and legacies, before the heirs can make parti- 
tion of it. The discharge of debts is a matter of 
necessity; the right of the heirs is connected with 
the estate on the sole condition of its being free from 
lacumbrance. Hamir Singh v Zakia (3). Jufri Begam 
v. Amir Mohamed (4) and Abdul Majeeth Khan’ Sahib 
v. Krishnamachariar (5, relied on. [p 1055, col 2,] 

Oonsequently, even if an entire divisible estate , 
has been exhausted by the satisfaction of debts due 
from the deceased, this fact cannot create aright 
in any of the heirs to that-estate to rehabilitate their’ 
shares by means of contributions from the imparti- 
ble estate. [7b27.] 

It makes no difference ifthe case is founded on the 
money value of a talugdart estate and not on the 
land of the estate. A suit which involves by im- 
plication, the assertion of a right to share in an 
impartible estate, is not maintainable. fp 1056, col. 1.] 

There is no general principle of law which entitles - 
one party to call for contribution from another party, 
merely on the ground that the latter has benefited by 
some loss of the former. Ram Tuhal Singh v. Biseswar 
Lall Sahoo (6) and Abdul Wahid Khan v. Shaluka 
Bibi (7), referred to. [p. 10:6, ccl. 2.] 

Dower debtis no charge in law, Bibee Bachun 
v Hamid Hossein (8), Hamira Bibi v. Zubaida: Bibs: 
(9) and Qasim Husain v. Habibur Rahman (10), 
referred to. [tbid.] 

The defendant made an application under s. 3 
of the Oudh Settled Estates Act, 1917, for permission 
to declare that a portion of his estate should in 
future be held subject to the provisions of the: 
The procedure’ prescribed bys. 5. 
was followed and finally, under s. 6 of the 
Act, the Local Government granted the permission’ 
prayed for, On December 21, 1923, the defendant 
made a declaration by means of a deed that that 
portion of the estate which was specified in the 
schedule annexed to the Government Notification of 
November 28, 1923, was in future to be held subject 
to the provisions of the said Act. In the declara- 
tion reference was wrongly made to the Oudh 
Settled Iistates Act, II of 1£00. That Act, was 
wholly repealed by the Oudh Settled Estates Act, 
(U P. Act V of 1917), and the latter was the Actin 
force at the time of the declaration: 
~ Held, that s. 15, Oudh Settled Estates Land Act, 
applied to that part of the estate and if the settled 
estate was liable tc contribute towards the payment of 
the dower debt in the manner claimed by the plaintiffs, 
the value of that estate for the purpose of rateable 
distribution must only be the value of the defendant’ g 
life interest therein, [p.e 1057, a 2.] 
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F.C. A, againsta decree of the Sub- 
ordinate Judge, Lucknow, dated Sapsem 3r 
1, 1932. 


Messrs. Haidar Husain and Akhiar 
Husain, for the Appellants. 

Mr. Habib Ali Khan and Mr. Zahur 
Ahmad, for the Respondents. 


dudgment.—This is the appeal -by 
Nawab Mirza Mohammad Sadiq Ali. Khan, 
defendant No.1 in the suit out of which 
it arises, from the judgment of the Sub- 
ordinate Judge of Lucknow, dated Septem- 
bez 1, 1932. 


~The parties to the suit and also to the 
iSappeal are the heirs and representatives of 
“the estate of one Nawab Baqar Ali Khan, 
“who died on January Af, 1921. 


Nawab 
‘Bagar. Ali Khan was possessed of two classes 
of properties, talugdari and non-talugqdart. 
The succession to the former is governed 
by the provisions of Act I of 1869 and to 
the latier bythe Shia Muhammadan Law. It 
is now. agreed that the talugdare estate 
came io be vested in the appellant as the 
eldest son of the deceased 
- Ali Khan, and is an impartible estate. It 
is farther agreed that in the non-taluqdari 
property the share of each son of the 
deceased Nawab is, according to lhe Shia 
Muhammadan Law, 7-36 and of his sole 
daughter, Abid Jahan Begam, the plaintif 
No. 2, 7-72, and of each widow 1-16. 
Nawab Baqar. Ali Khan left two widows, 


-Fakhr Jagan Begam and Sharaf Jahan 


Begam, plaintifis Nos. 1 and 4 respectively. 
Soon after the death of Nawab Baqar 
Ali Khan, Sharaf Jahan Begam instituted 
a suit in the Court of the Subordinate Judge 
of Lucknow for recovery of her dower 
against the other heirs, including the appel- 
lant, of the deceased Nawab, and obtained 
>a decree on January 3, 1923, for a sum of 
3 lacs of rupees, with proportionate costs, 
“against the entire estate of Nawab Baqar 
Ali Khan, deceased.” Sharaf Jahan Begam 
from time to time put her decree in execu- 
tion against portions of the non-talugdart 
estate of the deceased Nawab, which, as 
we have already stated, had come to be 
vested in all his heirs in proportion to their 
shares prescribed by the Shia Muham- 


`. madan Law. The result of these execution 


proceedings was that parts of the shares of 
these heirs passed. under various Court 
sales into the hands of Sharaf Jahan Begam 
and the entire decree of dower was satisfied 
on November 3, 1930. The details of the 


execution proceedings are stated in paras. 9, 


30, 11,12, 13, 14, 15 and 16 of the..plaint, 
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In para. 17 if is stated : l 

“That in this manuer the decree-holder ..... . re- 
alised in all Rs, 3,08,855-4-7 from the non-talugdar 
property of ‘Nawab Baqar Ali Khan., 

The present suit was originally instituted 
‘by Fakhr Jahan Begam, widow, Abid 
Jahan Begam, daughter, and Mirza Muham- 
mad Taqi Ali Khan, son of the deceased 
Nawab Bagar Ali Khan. The other heirs 
including the appellant, were made defend- 
ants, but subsequently, except the appel- 
lant, all the other heirs of Nawab Baqar 
Ali Khan-in his non-talugdari estate were 
transpesad to the array of the plaintiffs, 
and the appellant remained asthe sole de- 
fendant in the suit, It will thus be seen 
that the plaintiffs in this suit are Nawab 
Bagar Ali Khan’s heirs under the Mubam- 
madan Law in whom the non-taluqdari 
estate has come to be vested in. proportion 
to the shares already stated; while the 
defendant is' also one ofthe heirs in that 
estate, but is the sole heir to the-talugdart 
estate which came to be vested inzhim alone 
under the provisions of Act I- of.1869, It 
should be mentioned that of thée:sons:of the 
late Nawab Baqar Ali Khan, Mitza*Mohani-. 
mad Nagi Ali Xhan is dead, he-iS:.repre- 
sented by Musammat Sharaf Jahan.Begam, 
Musammat Najban and Amir Hasan, tèspec- 
tively plaintiffs Nos. 4, 6 and 7. Musammat 
Sharaf Jahan Begam is (the mother of 
Mirza Mohammad Naqi Ali Khan, Musam- 
mat Najban is the mother, and Amir Hasan 


_is the second husband of his widow, Musam- 


mat Jaddo Begam. Musammat Jaddo 
Begam also is now dead. 

It is agreed that the plaintiffs and the 
defendant have contributed to the satisfac- 
tion of the dower decree in proportion to 
their shares of inheritance in the non- 
talugdari estate. The present suit has 
been described in the proceedings, as well 
as in the arguments in both Courts, as a 
suit for contribution. We shall examine 
the true nature of the suit hereafter, but, 
at this stage, it will be sufficient to say 
that the plaintiffs’ contention is that the 
talugdari estate in the hands of the defend- 
ant should be made to contribute towards 
the discharge of the dower decree according 
to its value. As -regards the defence, we 
need only say at present that the defendant 
denied the right of the plaintilfs to- contri- 
bution from the-talugdar: estate. 


> The. pleadings in the case gave rise to 
a large number of issues, 21 in all. 
In-the judgaient under appeal the learned 
Subordinate Judge has given his findings 


‘in ‘respect of the bulk of these issues . in 


Aw: 
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favour of the plaintiffs, with the result that 
what remains inthe suit row is the deter- 
mination of the respective valuaticns of the 
taluqdari and non-taluqdart estales, and the 
sum of money for which the decree will be 
made in favour of tke plaintiffs against the 
defendant, i.e., the amount for which the 
taluqdari estate in the hands of the defendant 
is liable, It is agreed that, if the findings 
of the learned Subordinate Judge are 
correct, and are upheld, a decree in favour 
of the plaintiffs for a considerable sum of 
money must follow. 

From the findings stated in the preceding 
paragraph, arrived at by the learned Sub- 
ardinate Judge, the present appeal has 
been preferred by the defendant, and, at 
the hearing before us, the following points 
were urged on his behalf :— 

(1) That thereis no cause of action for 
the present suit, and consequently, 
it is not maintainable. 

(2) That the taluqdari estate is not 
liable to the claim of the plaint- 
ifs. 

That Nawab Baqar Ali Khan’s 
interest as moitgagee in the village 
of Saraiyan was not divisible ac- 
cording to Muhammadan Law and 
devolved on the defendant alone 
as part of the taluqdai estate ; 


=! a 
i 


(3) 


` and 
(4) That the plaintiffs were not entitled 
to any interest. ; 

Such of the findings ofthe learned Sub- 
ordinate Judge as are not covered by the 
points enumerated above were not contested 
before us by either party. 

On behalf of the plaintiffs it was urged, 
by way of a preliminary objection, that 
the findings of the learned Subordinate 
Judge, since they did not amount to a 
decree, were not appealable and conse- 
quently the present appeal was incom- 
petent. The position taken up by the de- 
fendant’s learned Counsel is that these 
findings constitute a decree, and therefore, 
an appeal lay from it under the provisions 
of s. 96 of the Code of Civil Procedure, , 908. 
In our opinion the adjudication made by 
the learned Subordinate Judge in his judg- 
ment of September 1, 1932, falls within the 
definition of “ decree ” (S. 2, sub-s. (2) of the 
Code of Civil Procedure 1908). 

This definition is as follows :— ~ 

“e Decree’ means the formal expression of an 
adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights 
of the parties with regard to all or any of the matters 
in controversy in the suit and may be either prelim- 
- inary or final.” - - j oa 
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Theré is no doubt in our minds that the 
findings of the learned Subordinate J udgs 
are ‘formal expression of an adjudication,” 
so far a3 his Court is concerned and that that 
expression conclusively determines that the 
plaintiffs have a right, which right is 
denied by thedefendant, and is thus in 
controversy in the suit, to claim contribu- 
tion fromthe taluqdari estate of the defend- 
ant. Indeed, so far as his rights and 
liabilities are concerned, they have all heen 
adjudicated upon in the judgment and 
what remains, as we have already stated, 
is merely to find out the arithmetical 
figure to. the amount of which a decree 
should be made in favour of the plaintifs 
and against the defendant in respect of 
the liability of the talugdari estate. In 
our opinion the present decree is technical- 
ly a preliminary decree. The explanation 
attached to the definition of “decree” is, “a 
decree is preliminary when furiher proceed- 
ings have tobe taken before the suit can 
be completely disposed of." The present 
suit is, of course, not yet completely 
disposed of, but all substantial and 
essential matters in controversy in the suit 
have been conclusively determined. The 
further proceedings that have to be taken 
before the suit can be completely disposed 
of will all be proceedings in the nature 
of accounts with a view finally to determine 
the amount of money for whicha decree 
is inthe end to be madein favour of the 
plaintiffs against the defendant. The 
definition of ‘“‘decree’ inthe present Code 
is much wider than the definition in the 
Code of 1882. In the latter definition no 
formal expression of an adjudication upon 
any vight claimed could amount to a 
decree unless such adjudication decided 
the suit. This is not so in the present 
definition, under which determination of 
any matter in controversy in the suit is: 
required. As observed by Lord Hobhouse 
in Rahimbhoy Hibibhoy v. Turner (1), the 

‘question of liability was the sole question in 
dispute at the hearing of the cause, and it is the 
cardinal pointof the suit The arithmetical result is 
only a consequence of the liability.” 

This decision was again referred to by 
Lord Hobhousein Syed Muzhar Husein v. 
Bodha Bibi (2). 

On these grounds we overrule the preli- 
minary objection. 

We will now proceed to give our 
decision seriatim on the points urged in 


(1) 18 LA Gat p 8; 15 B 155; 5 Sar, 639; 15 Ind. Jur. 
35 (P CO 
6 Sar, 580 
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support of the appeal on behalf of the 
defencant. These points we have enumerat- 
ed in a previous portion of our judgment. 

The first point is that there 1s no cause 
of action for the present suit, and conse- 
quently if is not -maintainable. Briefly 
stated, the argument in support of this 
point is this. The plaintiffs’ case. in 
substance is that they have suffered loss by 
the decree-holder's act of realising the 
dower cebt from the non-talugda7i estate 
alone, that theirshares, as prescribed by 
Muhammadan Law, in that c8:ate have 
been considerably diminished in volume 
by the act of the decree-holder, and ihat 
this loss should be made good by making 
the talugdari estate contribute proportion- 
ately towards the catisfaction of the said 
debt. The answer on the side of the 
defendant is that itis the rule of Muham- 
madan Law that only after the legal duties 
of the payment of death-bed charges, 
funeral expenses, debis and valid legacies 
have been discharged, does the inheritance 
become divisible amongst the heirs, and 
this is what has happened in the present 
case. liyenif therefore, the shares ofall 
ihe heirs, including the defendant, ia the 
partible estate have been reduced by 
reason of the realisation of the dower 
debt out of that estate alone, there is no 
right in the plaintiffs to call upon the 
defendant to contribute from the talugdari 
estate, and so augment their shares tothe 
level which they would have attained if 
‘only a pfoportionate share of the dower 
debt had been realised out of the non- 
tatuqdari, property. The second line of 
defence is that the plaintiffs’ claim, 
virtually amounts to a claim for partition 
of the impartible estate according to their 
shares in the partible estate; in other 
words, the plaintiffs are seeking to obtain 
indirectly what they cannot get directly. 
In answer to both these arguments the 
plaintiffs say that this isan ordinary suit 
for contribution founded on a general 
principle of law, an illustration of which 
is to be found ins. 82 of the Transfer of 
Property Act, 1882, that where two prop- 
erties are liable to satisfy one debt, each 
shall contribute rateably towards the 
satisfaction of that debt. The plaintiffs’ 
learned Advocates also argued that the 
‘dower decree created a charge on 
the talugdari as well as on the non- 
taluqdari property, and that therefore the 
liability of the former to contribute is res 
judicata. j 

It istrue that prima facie this is a suit 
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for contribution but the peculiar circumst- 
ances of it caunot be ignored in deciding the 
question whether it is maintainable or nob. 
It is clear tous andindeed it is not 
disputed, that the rule of the Muham- 
madan Law, both Shia and Hanafi, is that 
the estate of a deceased person must be 
applied to the payment of his funeral 
expenses, debis and legacies, before the 
heirs can make partition of it. As observed 
by the Full Bench in Hamir Singh v., 
Zakia (3), “the discharge of debts isa 
matter of necessity, the right of the heirs 
is connected with tha estate on the sole 
condition of its being free from incum- 
brance’—Hedaya Book XXV. The rule 
is, indeed, founded on the text of the 
Quran itself, Vide Muhammad Ali's 
Translation of the Quran, 2nd Edition 
1920, Part IV, Chap. IV, s. 2, Law of 


Inheritance. The proposition is fully and, 
if we may respectfully say so, ably 
discussed in the judgment of the late 


Mr. Justice Mahmood in the case of: Jafri 
Begam v. Amir Muhammad Khan (4). At 
p. 832* the learned Judge quotes the 
Arabic text of Baizawi'’s Commentary on the 
Quran, and says that his views have been 
universally adopted by Muhammadan 
jurists. T'he text is as follows:—[After 
quoting the text, the learned Judges pro- 
ceeded. | | | 

Weadopt the translation of this text 
given in the above judgment:— 

“The words ‘after the legacies which he shall 
bequeath or debts’ relate to that which precedes 
relating to the ‘distribution’ ofall the inheritance; 
that is, these ara to be the shares of the heirs out of 
that which remains from legacies or debts.” 

In Abdul Majeeth Khan Sahib v, Krishna- 
machariar (5) Abdul Rahim J. said (at 
page 2237): — 

“On the death ofa Muhammadan, the inheritance 
vests in his heirs according to their respective 
shares, although in the administration of the 
estate the funeral expenses, debts and legacies 
must be paid first and it is only the residue that 
is available for distribution among the heirs." 


“Residue” here must mean the residue 
of the partible estate and cannot be inter- 
preted to include any portion of the impart- 
ible estate. 

This being therule of law, it follows, in 
our opinion, that even if an entire divisible 
estate has been exhausted by the satisfaction 
of debts due from the deceased, this fact can- 
not create a right in any of the heirs to that 

(3) 1 457 

(4, 7T A822; A W N 1885, 242. 

(5) 40 Ind. Cas, 210: 40 M 243; 32 M LJ 195; (1917) 


MW N38: 5L W 767, - 


* Page of 7 Mind ; 
{Page of 40 M,—Lid. 
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estate to rehabilitate their shares by 
- means of contributions from the imparlible 
estate. We are quite clear in our minds 
that this isthe true nature ot the piainliifts’ 
claim i» ihis snit. 1t seems toustomeke 
no difference in principle if the preseni case 
is founded on the money value of the 
talugdari estate, and not onthe land of 
the estate. In substance the plaintiffs 
say to the defendant.— F 
“You andI have lest a considerable portion of 
our inheritance in the divisible estate of our 
deceased ancestor, but you the defendant, have also 
inherited under a special law au impartible 
estate from the same ancestor. You are therefore, 
under alegul obligation to give to us as much money 
out ofthe impartible estate as will be equivalent 
tothe value of our lost shares in the divisible prop- 


erly.” . 

We -think that such a claim is not main- 
tainable, since it practically amounts to a 
claim for partition of the impartible estate 
according to Muhammadan Law. 


In the list No. 27 attached to the plaint 
the values cf the talugdari and non- 
ialuqdart propeities are stated as 
. Rs. 25,62,800-12 and Rs. 8,90,314-1]-4 yes- 
pectively. Inthe same list are entered 
ihe rateable shares of the liabilily of the two 
properties inthe decretal debt. Again, the 
latter. liability igssplit up into‘seven paris 
denoting the liability of all the heirs -of 
the deceased Nawab in accordance with 
their shares prescribed by the Muhamma- 
dan Law in the divisible estate. List No. 28 
should also be carefully considered in 
this connection. The shares claimed by 
the various plaintiffs in the total sum they 
claim from the defendant. are based upon 
their shares, according to Muhammadan 
Law, in the divisible esiate and this total 
sum represents what, if the impartible 
estate were partible, would be the combin- 
ed shares of. the plaintiffs, according to 
Muhammadan Law, in that portion of the 
impartible .estate which, according to 
them is liable to contribute towards the 
payment ofthe dower debt. It is quite 
‘clear ious, in other words, ihat ihe plaint- 
iffs want, under the guise of a suit for 
contribution, to divide the impartible 
estate witha view to making good their 
losses in ihe partible estate, This cannot 
be permitted. In substance the present 
sult is a suit bysome of several co-sharers 
-in a joint and - partibls estate to make 
good aloss,whichthey have suffered by 
reason ofa joint liability from the value 
ofan impartible estate, both the estates 
having descended from a common ances- 
tor. We think thatsuch.asuit is. clearly 
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ngtéitaiptainable, since it involves, by 
implé#tion, the assertion of a right to 


. shares in ihe impartible estate. 


We doxotthink that there is any general ` 
principle oflaw which: entitles one party 
to call for contribution from another party, 
merely onthe ground that the latter has 
benefited by some loss of the former. 

‘St isnot in every case in which a man has 

henékted by the money of another thatan obliga- 
tidmto repay thatmoney arises. The question 
is not tobe determined by nice considerations of what 
may be fair or proper according to the highest mora- 
lity. Tosuppoit sucha suit there must be en 
obligation “express or implied to repay g” 
Ram Tuhal .Singh v. Biseswar Lall Sahoo 
(6). Itis thes plaintiffs’ misfortune that ` 
execulion»proceedings were taken without 
any authority, express’ or implied from the 
the decree-holder against 
the non-talugdar property only; but the 
fact that the result of that action was 
a benefit to the defendant inasmuch as it 
saved the impartible estate intact, does 
not create, in equity or otherwise, in 
favour of the plaintiffs, a right toshere in 
that benefit. [Seethe observation of Sir 
Richard Coach, J., in Abdul Wahid Khan 
v. Shaluka Bibi (7).| ` 

The positicn might have been different 
if the dower debt had amounted to a 
charge in Jaw orifthe decree for dower 
had created acharge on both classes of 
properties. Inour opinion there is in this 
As to 
the dower ‘debt being no charge in law, 
thedecisions of their Lordships of the 
Judicial Committee in Brbee Bachun vV. 
Hamid Hossein (8) and Hamira Bibi v., 


Zubaida Bibi (9) are quite clear. Asto the 
‘decree it is equally clear to usthat it - does 


not create any charge. Indeed ‘at an early 
stage of the proceedings in the dower suit 


the learned Subordinate Judge than seized ` 


of the case wrote an order expressly 
declining todecide the question as to the 
specific liability of the talugdari estate 
for the dower debt [Videthe proceedings . 
dated March 16, 1922, recorded by B. Shyam 
Manohar Nath Sharga, Subordiaate Judge 
Lucknow, (Ex. A.)| The learned Subordinate 
Judge said:— 

‘Whether talugdart property is or is not liable 
to satisfy dower debt isa point which appears to me 
to be beside the mark. This question might arise 

(6) 21 Al3latp 148; 15 BUR 208; 22 W R 303; 
8 Sar. 477. 3 Suther 136 (P O). | 

(7) %1IA26:21 O 486 6 Sar. 399 (P C). 

(8) 14 MIA 377 at pp. 383 and 384; 10 B L R 45; 17 
W R133: 2Suther 531: 3 Sar. 39 (P C) 

(9) “6 Ind Cas,87; 431 A 294 at p 301; ALJ 
1055; 21 O0 W N 1: 18 Bom. L R 899; 3L ML J799; 
20M LT 505;4 L W- 602; 38 A 581; (1910 2M WN 
55l; 1P L W 67;26 OL 5:7 P O : 


1934 


in execution of a decree when plaintiff preeseag? to 
attach any property but it does not seém td me ‘to 
arise at present,” 


When the suit finally came to be decided 
by the judgment of Mr. Bishambhar Nath 
Misra, dated January 3, 1923, (Ex..1), the 
learned Subordinate J udge simply said 
that issue No, 10 which related to this matter 
had already been decided referring there- 


by to the decision of his predecessorain> 


office dated March 16, 1922, just nowsreferr- 
ed to. The last portion of the judgment of 
January 3, 1923, is as follows.— | 

“In result a decree for three lakhs of rupees and pro- 
portionate costs is passed in favour of plaintiff against 
the entire estate of Nawab Bagar Ali Khan, deceased 
and the rest of the claim is dismissed but taking into 
consideration the attitudeof the defendants in this 
case, I direct thatthe defendants will bear their own 
costs: Section 32, Civil Procedure Code.” 

The decree which follows the judgment 
also contains ihe same words (Ex. 2). 
This decree was affirmed by the late Court 
ofthe Judicial Commissioner of Oudhon 
March 4, 1924, (Ex. 3). The learned Judicial 
Commissioners said: — 

“Aswe have just remarked the claim is that of 
a creditor against the entire estate of the deceased 
Nawab. His representatives have been brought on 
the record and ths plaintiffis entitled on getting 
a decree to execute it by attachment of any pro- 


perty which can be identified as having formerly 
belonged to him.” 


The decree, in our opinion, created no 
more rights in the decree-holder than 
what s. 52 ofthe Code of Civil } rocedure 
would giveto her. This case is therefore 
different from Qasim Husain v. Habibur 
Rahman (10) cited by the Jearned Advo- 
cate for the plaintiffs. The questions 
which have now arisen in consequence 
of the decree having been realised from the 
non-taluqdart estate only did not and could 
not arise in the dower suit, and at any rate 
were not decided in that suit. The considera- 
tion of these questions therefore, is not 
barred by the rule of res judicata. 


The second point urged on behalf of . the 
defendant is, as already stated, that the 
taluqdari estateis not liable to the claim 
of the plaintiffs. Part of the arguments 
in rélation to this point .is covered 
by our decision on the first point. 
The other -part of the arguments, which 
requires Separate consideration, is that 
portion of the taluqdari estate ‘to which 
the provisions of the Oudh Settled Estates 
Act, 1917, (United Provinces Act V of 
1917), apply is not, in any event, liable to 

(10) 117 Ind, Cas. 10;.56 I A. 234; A I R 1929 PC 
174; 33 O W N 926; 31 Bom. LR 819; (19029) ALJ 
977°30 LW 198, 50 O LJ 187; 6 0.,W N 613; 57 
ML J 361, oO a 87 ‘Pat, “926;- 10. PLT 
85L (P-O): .- 
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the plaintiffs’ claim. The learned Sub- 
-ordinate Judge is of opinion “that the 


question of the sale of any property -in 
execution of the decree ‘which might be 
passed in this case is quite- premature.” 

This may beso, but the point -which must 
bé decided now is as to the proper method 
of valuing this part of the estate with a 
view to détermine its proportionate liability, 
if the claim of the plaintifs otherwise 
succeeds. The facts bearing on this part 
of the case are not disputed. The defend- 
ant made-an application under s. 3 of the 
Oudh Settled Estates Act, 1917, for permis- 
sion to declare that a portion of his estate 
should in future be held subject tothe provi- 
sions of the said Act. It is agreed Lhat the 
procedure pyescribed by s.5 was followed. 
Finally, under s. 6 of the same Act, - 
the Local Government granted the permis- 
sion prayed for. On December 21, 1923, 
the defendant made a declaration by means 
of a deed that that portion of the estate which 
was specified in the scheduie annexed to the 
Government Notification of November 26, 
1923, was in future to be held subject 
to the provisions of the said Act. In the 
declaration reference was wrongly made 
to the Oudh Settled Estates Act II of 190°, 
That Act, however, was wholly repealed by 
the Oudh Settled Estates’ Act, (U. P. Act 
V of 1917), and the latter was the Act in 
force at the time of the declaration and 
is still in force. On these facts there is 
little- ‘doubt, “indeed it was not disputed, 
that s. 15 ofthe Oudh Settled Estates Act, 
1917, applies tothat part of the estate. The 
second portion of that section is as 


follows: — 

“nor shall a settled estate, or any part thereof, or 
the profits thereof, be held- by any` Court to be or 
have vested in such person for any larger or greater 
interest or time than for his life.” 


“The obvious meaning is that immediate- 
ly on the death of Nawab Baqar Ali Khan 
the settled estate must be deemed to have 
vested inthe defendant only for his life- 
time. This being so and if the settled 
estate is labie to contribute towards the 
payment of the dower debt in the manner 
claimed by the plaintiffs, the value of that 
estate for the purpose of rateable distribu- 
tior must only be the value of the defend- 
‘ant’s life interest therein. Our view, there- 
fore, is that if our decision on point - No. 4 
should be reversed as the result of any 
appeal that may be preferred to His 
Majesty in Council and proceedings in 
this, suib have to ‘be taken’ for the purpose 
of:valuing the settled estate, the valuation 
should be made in accordance with our 
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finding just now recorded. There is one 
more subsidiary matter falling under this 
point, which should also be made clear 
now. In List No. 27 of the Lists attached 
to the plaint, (p. 100), the Khairabad 
House (kotht) is stated and valued as 
taluqdart property. It is agreed that hav- 
ing iegard to the decision of their - Lord- 
ships of the Judicial Committee in Muham- 
mad Sadig Alt Khan v. Fakhr Jahan 
Begam (11) this item of property should 
be transposed from the list of taluqdari 
property to the list of non-talugdari pro- 
perty. Its value, as agreed to in the 
pleadings, is stated to þe Rs. 1,04,060. 

Point No. 3. The village of Saraiyan 
was held by Nawab Bagar Ali Khanin the 
right of a mortgagee. After his death a 
suit for redemption of the village was 
instituted by the heirs of the mortgagor. In 
this suit all the heirs of the deceased 
Nawab were impleaded as defendants. 
The plea of the present defendant was 
that the mortgagee rights formed part of 
the talugdari estate, and were therefore 
his exclusive property as the sole heir to 
that estate. This plea was upheld by the 
Subordinate Judge of Sitapur who was 
seized of the redemption suit. The learned 
Subordinate Judge’s judgment is dated 
April 19, 1925 (Ex. 9). Subsequently, 
however, in the suit brought against the 
defendant by the other heirs of N awah 
Baqar Ali Khan for partition of the entire 
estate, taluqdari and non-taluqdari, the 
mortgagee rights in this village were in- 
cluded in the list of non-talugqdari property 
and were also included in the preliminary 
decree of that suit: (Vide Ex. 6). The 
decree in this respect was affirmed first 
by this Court and finally by the judgment 
of their Lordships of the Judicial Com- 
mittee dated October 19, 1931 ‘Muhammad 
Sadiq Ali Khan v. Fakhar Jahan Begam 
(11). For the reasons stated by him, we 
agree with the learned Subordinate J udge 
that the mortgagee rights in the village 
of Saraiyan must be held to be partible 
estate and the decision in the redemp- 
tion suit does not operate as “reg judicata.” 

The fourth and the last point urged on 
behalf of the defendant at the hearing of 
the! appeal is the question of interest. The 
lower Court has allowed interest in favour 
of the plaintiffs on the sum to which they 
may be found entitled eventually at the 


(11) 136 Ind. Oas. 385; 59I Alatp, 11; 8 O WN 
1378; A I R 1932 P O 13; 36 O W N 137: 62M 


L J 320; Ind. Rul. (1932) P 0 81; 6 Luck 556: (1932 
A LJ 663 (P O), a 
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rate of 6 per cent. perannum. We think 
that the decision of the learned Subordi- 
nate Judge both as regards the rate of 
interest and the defendant’s liability for 
it is correct. It will be seen that all the 
property which was sold in execution of and 
for the satisfaction of the dower decree was 
property which yielded recurring profits. 
The plaintiffs were deprived of these 
profits, and if the defendant is liable to 
contribute out of the talugdari estate at 
all, he is also clearly liable to pay 
Interest. The rate fixed by the learned 
Subordinate Judge is a reasonable one and 
not excessive in any manner, 7 

We have given our findings on all the 
points argued before us in appeal, but in 
view of our finding on the main point 
namely the maintainability of this suit 
for contribution, it is only necessary for us 
to say that the appeal must be allowed. 

The result is that we allow this appeal, 
reverse the decree of the Court below and 
dismiss the plaintiffs’ suit with costs in 
both Courts. 


N. Appeal allowed. 
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Tek Chand, J.—The sole question in- 
volved in this litigation is whether certain 
houses inthe abadi belonged to Sher Singh, 
husband of Musammat Gopali. The learned 
District Judge had found in favour of 
the plaintiffs and decreed their suit. On 
second appeal the learned Judge in Cham- 
bers came to a contrary conclusion and 
dismissed the suit. 

Mr. Mehr Chand Mahajan, Counsel for 
the plaintiff-appellant contends that the 
finding of the learned District Judge was 
one of fact and could not interefered with 
in second appeal. But a perusal of the 
judgment of the ‘District Judge shows 
that he had based his tinding partly on 
evidence which he had himself held to be 
inadmissible and wholly irrelevant. This 
being so, it was open to the learned 
Judge in Chambers to see if there was 
other evidence on the 1ecord to support 
the finding, and after hearing Counsel 
and examining the recorl he came tothe 
conclusion that the evidence was lusufii- 
cient. to establish that Musam at Gopali 
was the owner of ths houses in dispute, 
We have heard Mr. Mehr Chand at 
length and see nə reason to differ from 
the conclusion of the learned Judge. 
The appeal fails and is dismissed with 
costs. 

Coldstream, J.—I agree. 

N. Appeal dismissed. 
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Criminal Procedure Code (Act V of 1388), 8, 417 
—Appeal against acquittal—Interference, principles 
of—Hvidence Act (I of 18/2), s. 14)—Statement of 


- witness taken down by Police Ojicer in his diary— ' 


Hvidentiary value of—Non-compliance with s. 143— 
Judge, if justified in discrediting testimony of 


witnesses on the ground of their having made different . 


statements before Police. 

In “an appeal by the Local Government against 
au order ofacquittal, if the Appellate Court, after 
bearing in mind that there is the presumption of 
innocence in favour of the accused, which 1s further 
strengthened by his acquittal, aud rememnbaring the 
- fact that the trial Oourt was ina better position to 
judge of the credibility of witnesses examined 
before it, and that, therefore, greater weight had to 
be attached to its view, is nevertheless fully con- 
vinced that the conclusion of the trial Court was 
clearly wrong, and its conclusion was contrary to 
the weight of evidence on-the record, it would be 
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fully justified in setting aside the order of acquittal 
The mere fact that it was mot possible to. 
hold that the lower Court had been incompetent, 
stupid or perverse or had come to an unreasonable 


and distorted conclusion or had obstinately blunder- 
ed, will not be sufficient to prevent the Appellate 


- Court from allowing an appeal against an order of 


acquittal if it were fully convinced that the Court 
below was misled by the extremely clever nature 
of the defence set up on behalf of theaccused and 
supported by a forged document. Emperor v. 
Sheo Janak Pande (5), followed.: Emperor v. Ram 
Dat (6, referred to. |p. 1061, col 1.] 

The statement ofa witness recorded by the in- 
vestigating Police Officer in his special Police diary 
is not evidence at all nor is the investigating Police 
Officer bound torecord in full all that a witness 
may tell him. The statement of a witness taken 
down by a Police Officer in his diary cannot be 
utilised in thesame way as the sworn testimony of 
a witness recorded by the Committing Magistrate, 
Under s. 115, Evidence “Act, a-wituess may be 
cross examined asto previous statements made by 
him in writing or reduced into writing and relev- 
ant to the matters in question, without such writing 
being shown to him or being proved; but ifit is 
intended to contradict him by the writing, his 
attention must, before the writing can be proved, 
be called to those parts of it which are to be used 
for the purpose of contradicting him When the 
provisions of s, 145 are not complied with, the 
Judge will not be justified in discrediting the testi- 
mony of the prosecution witnesses on the ground 
that they made different statements before the 
thanada?r in the course of the Police investigation 
into the case. |p. 1062, col. 1.] 


Or. A. against an order of the Sessions 
Judge, Sitapur, dated October 31, 1933. 

Mr. G. H. Thomas, Goverament Advocate, 
for the Crown. 

Messrs. Jagat 
Dularey and R. 
Accused. 

Judgment.—This is an appeal filed on 
behalf of the Local Government under s. 417 
of the Code of Criminal Procedure, against 
a judgment of the learned Sessions Judge 
of Sitapur acquitting the accused Sital 
Prasad, Ram Dularey, Chail Bihari and 
Nanga of an offence under s. 302, Indian 
Penal Code, in respect of a chargeof 
murdering one Parbhu Dayal on the 
evening of June 7, 1933. 

‘The story uf the prosecution is briefly as 
follows :— 

At about 3 p. mM. on the evening of 
June 7, 1933, Bhagwati: Prasad, the son 
of the murdered Parbhu Dayal, was dig- 
ging hisland when he found the manure 
heap of Putanni Lal, son of Sital Prasad, 
accused, lying to the south of the boundary 
of his grove. ‘This manure of Putanni Lal 
was scatlered over a portion of Bhagwati 
Prasad's land andthe latter asked Puttani 
Lal toremove it before he began to plough 
the land, -Puttani-. replied - that he 
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would remove the manure heap which lay 
cat the back of Bhagwati Prasad’s 
house. Bhagwati replied that that 
manure heap belonged to him and not to 
Puttani, but the latter persisted in his 
intention of getting it removed. Half an 
hour later, Puttani and his brother the 
accused Ram Dularey came armed with 
lathis to remove the manure heap which 
lay at the back of Bhagwati Prasad's 
house. Bhagwati again told them not to 
do so. Thereupon Puttant and the accused 
Ram Dularey abused Bhagwati and dared 
him to stop them. Bhagwati then picked 
up thehandle of a spade, after removing 
the iron blade, and prepared himself for 
a fight. Puttani aimed a lathi blow at 
Bhagwati. Bhagwati avoided the blow 
and in his turn struck Puttani with the 
handle of his spade. Puattni then fell 
down. His brother Kam Dularey shouted 
“Bhagwati has beaten Puttani”, and upon 
this Sital Prasad, the father of Ram 
Dularey and Puttani, and the accused 
Chail Biha:t and Nanga rushed to the 
spot shouting “Let him not escape. He 
must be killed.” All these persons were 
armed with lathis. Sarju and Durga 
Prasad also followedthem. Bhagwati then 
fled inside his hovse and closed the front 
“door and bolted it from inside. His assail- 
ants hammered at the door from outside and 
threatened to beat him when he would come 
out of the house. Three hours later at 
about 6 P: m. Puttani, Ram Dularey, Sital 
Prasad, Chail Bihari and Nanga came to 
the west of the village where Parbhu Dayal, 
fatheı of Bhagwati Prasad, was cutting 
‘tun’ grass and began to beat him vith 
lathis. Sheo Bhagwan Brahman, Sonasar 
Din Brahman, Gurdin Pasi, Shankar Bari 
and Ram Autar Kaisth and others saw 
Parbhu Dayal being beaten. They re- 
monstrated with the assailants who then 
ran away. Radhe Kishen, Durga Prasad, 
Sheo Dularey and Bhurey took away the 
injured Parbhu Dayal to hishome after his 
assailants had fled away. Parbhu Dayal's 
widow and other villagers had also 
come. 

The report of the occurrence was made 
the next day by Ram Adhin, another son 
of Parbhu Dayal, at 64. m. on the morning 
of June £, 1933, at Police Station, Talgaon, 
which is four miles from the hamlet of 
Gokulpur where the occurrence took 
place. 

Under the orders of the Station Officer 
of Police Station T'algaon, the injured 
Parbhu Dayal was sent to the hospital at 
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Lahorpur for treatment where he died on 
June 10, 1933. 

The post mortem examination on the 
body of Parbhu Dayal was- performed by 
the Civil Surgeon of Sitapur on the 
following day at 930 a. m. He found 
the following injuries onthe person of the 
deceased: 

I. A contused wound 24” x 4”, deep down 
to the bone on the right side of the head four 
inches above the right ear. 

. A linear abrasion #2” long on the 
right side of the forehead justabove the 
right eyebrow. 

3. An abrasion 4” x +” to the right of the 
outer end of the right eyebrow. 

4, The lids of the right eye were bruised 
and blue in colour. 

5. A swelling on the right side of thé 
neck and on the left side of the head, and - 
6. A bruise 4"x2” on the right shoulder 

blade. 

The tissues on the inner side of the scalp 
were found congested in the region of the 
right temple. On exposing the scalp there 
was a fracture of the skull running from a 
little behind the left ear to a distance of 
three inches upwards. There was a clot of 
blood 2” x 2” on the membranes under injury 
No. 1. Therewas a big clot of blood 3" x 4" 
onthe right side and another clot 2”%x 15" 
onthe left side of the brain. It is clear 
from the injuries noted above that only one 
injury, namely, injury No. 1 was a fatal 
injury which caused the death of Parbhu 
Dayal. In the opinion of the Civil Surgeon 
death was dueto compression of the brain 
substance due totheinjury noted above. 

On receipt of information of the death of 
Parbhu Dayal ihe investigating Police 
Officer registered a crime under s. 304, 
Indian Penal Code, proceeded to the scene 
of the occurrence, prepared a sketch plan 
(Ex. 3), and after completing his investiga- 
tion prosecuted Sital Prasad, Ram Dularey, 
Chai] Bihari and Nanga for an offence 
under s. 304, Indian Penal Code. 

The accused were committed to the Court 
of Session by Mr. Krishen Kumar, 
Magistrate of the First Class of Sitapur, on 
a charge under s. 304, Indian Penal Code. 
The charge under s. 304, Indian Penal 
Code, was amended in the Courtof Session 
and a charge of wilful murder under s. 302, 
Indian Penal Code, was framed against all 
four ‘accused. They were, however, 
acquitted of this offence by the learned 
Sessions Judge by his judgment, dated 
October 31, 1933. Against this judgment 
of acquittal this appeal under s, 417 of the 
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Code of Criminal Procedure has becn filed 
on behalf of the Local Government. l 
_ _ At the outset of his arguments the learned 
Counsel on behalf of the accused’ invited 
our attention to a ruling of this Court 
reported in Emperor v. Magbool Ahmad 
Khan (1), in which it has been held that 
High Courts have always insisted, before 
interference with a judgment of acquittal, 
that the Public Prosecutor should make 
out strong and cogent grounds to justify 
interference with an order of acquittal and 
that in Oudh it is a well established 


practice that the Chief Court is loath to. 


interfere in such cases and that the power 
of interference is exercised only if it is 
proved without any doubt that the accused 

erson is guilty and that he has been ac- 
quitted by the trial Court on insufficient 
and unreasonable grounds. ey? 

The learned Counsel for the -accused also 
cited aruling reported inGhafoor Khan v. 
Emperor (2) which laid down that ib was 
not the practice of the Oudh Chief Court to 
interfere-with an order of acquittal unless 
the judgment of the Court below was mani- 
festly wrong. He also invited our atten- 
tion to two old rulings of the Allah- 
abad High Court in Empress y. Gaya Din 
(3) and Empress v. Gobardhan (4). 

Recently this matter came up before a 
Full Bench of the Allahabad High Court in 
Enperor v. Sheo Janak Pande (5) and 
after a review of all the old rulings of that 
Court it was held by the learned Chief 
Justice, Sir Shah Muhammad Sulaiman, 
that in an appeal by the Local Govern- 
ment against an orderof acquittal, if the 
Appellate Court, after bearing in mind 
that there is the presumption of: innocence 
in favour ofthe accused, which is further 
strengthened by his acquittal and 
remembering the fact that the trial Court 
was in a better position to “judgé of the 
credibility of witnesses examined ‘before it, 
and that, therefore, greater weight had to 
be attached to its view, is nevertheless 
fully convinced that the conclusion of the 
trial Court was clearly . wrong, and its 
conclusion was contrary to thé weight of 
evidence on the record, it would be fully 

(1) 139 Ind, Oas. 751; 9 OWN 3; Ir 
(1932) Oudh 283; 33 Or. LIYA; A IR 1932 Oudh 
317; (1932) Or, Cas. 872;.7 Luck 511. Hi 
~ (2) 131 Ind. Gas: 436; SO W N 10i; A- IR 1931 
Oudh 116:42 Cr LJ 694; Ind. . Rul, (193!) Oudh 
196: (1931) Cr Oas. 276. 


(3) 4 A 148; A W N1881, 159. 
| (4). 0 A 528; A W N“18S7, 156. 


” 


(5X 147 Ind. Oas. 238: (1933) A LJ 1573: 35 Cr. L J 
5 


364;-6 R A 443; AIR 193: All, 27; 1934 ALL R 93 
(1934) Or. Oas, 59. yA hs 
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justified in-setting aside the order of 


acquittal, and that the mere fact ‘that it 
was:not possible ` to hold that :the lower 
Court had been incompetent, stupid or 
perverse or had come to an unreasonable 
and- distorted conclusion or had obstinately 
blundered, would not be sufficient to pre- 
vent the Appellate Court from allowing-an 


_appeal against an orderof acquittal if it 


were fully convinced that the Court below 
was misled by the extremely clever nature 
of the defence set up on behalf: of~ the 
accused andsupported by a forged docu- 
ment. a 

In our opinion, if we may say so with 
great respect to the learned Judges of 
the Allahabad High Court, this Full 
Bench decision. lays down -the correct 
principles that should guide a High Court 
in deciding an appeal filed by the Local 
Government against anorder of acquittal. 
‘These principles were substantially followed 
by us ina ruling reported in Emperor v. 
Ram Dat (6), where it [was laid down’that 
in an appeal .filed by the Local Govern- 
ment under s. 417 of the Code of Criminal 
Procedure, the Crown must satisfy the 
Court that the guilt of the accused was 
proved upon the evidence on the record 
beyond any reasonable doubt and that 
when it had done that, it naturally followed 
that it had succeeded in proving to the 
satisfaction of the Appellate - Court that the 
grounds given by the Court of Session 
for acquitting the accused were unreason- 
able and unsound. i 

Having laid down the principles which 
should guide us in deciding an appeal by 
the Local Government against an order of 
acquittal passed by a Court of Session, we 
will now proceed to discuss the evidence 
on the record in the case before us. 
- There are four eye-witnesses of the 
beating of Parbhu Dayal which resulted in 


his death. These are Sheo Bhagwan 
Brabman P. W. No. 4, Gurdin Pasi 
(P. W. No. 5), Sonasardin (P. W. No. 6) 


and Ajodhyia Kurmi (P. W. No. 7), 

The learned Sessions Judge has criticised 
the evidence of P. W. No. 4 Sheo Bhag- 
wan by observing that this witness did not 
state before the Police that Ajodhyia had 
reached the spot and that it is noted'in ‘the 
special Police diary: prepared by the 
investigating Police Officer that this 
witness corroborated ths statement of 
Gurdin Pasi-and therefore his statement in 

(6) 143 Ind Cas 129:100 W N58%:Ind. Rul: 
(1933) Oudh 161; -3t'Or. L J533; A T. R1933 Oudh 
340; (1933) Or. Cas. 775. * eee a we GA R 
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. Court that he did not see the assailant of 

Parbhu Dayal arriving on the scene is 
inconsistent „with his statement made 
before the Police. The learned Govern- 
‘ment Advocateon behalf of the Crown has 
taken strong exception to the manner in 
which the learned trial Judge has made 
use of the Police diary in this case to 
discredit the evidence which the prosecu- 
tion witnesses gave in the Court of Session. 
In our‘opinion the complaint of the learned 
Government Advocate is well-founded. The 
statement of a witness recorded by the 
Investigating Police Officer in his special 
Police diary is not evidence at all nor is the 
Investigating Police Officer bound to 
record in ful] all that a witness may tell 
him. The statement of a witness taken 
down by a Police Officer in his diary 
cannot be utilised in the same way as the 
sworn testimony of a witness recorded by 
the Committing Magistrate. Section 145 
of the Indian Evidence Act lays down that 
a witness may be cross-examined as to 
previous statements made by him in writing 
or reduced into writing and relevant to 
the matters in question, without such 
writing being shown to him or being proved; 
but if it is intended to contradict him by 
the writing, his attention must, before the 
writing can be proved, be called to those 
parts of it which are tobe used for the 
purpose of contiadicting him. In the 
present case the learned Sessions Judge 
has not complied with these provisions of 
8. 145 of the Evidence Act, and therefore he 
was not justified in discrediting the testi- 
mony ofthe prosecution witnesses on the 
ground that they made different statements 
beforethe thanadar in the course of the 
Police investigation into this case. 

Apart however from this mistake made 
by the learned Sessions Judge, we are of 
opinion ihat ihe evidence of the eye- 
witnesses in ihe present case cannot be 
accepted as true for other reasons. All 
the prosecution witnesses allege that ihe 
beating of Parbhu Dayal took place at 
6 P. m. on the evening of June 7, 1933, 
whereas the verbal altercation with 
Bhagwati Prasad took place at 3 P. m. in the 
afternoon. No prosecution witness has 
been able to explain what the accused did 
between 3 P. M.and6 P. M., or how they 
came to know that Parbhu Dayal wasto be 
found near the “jheel” to the west of the 
village where he was cutting “phus” (long 
grass). No prosecution witness has been 
able toexplain how the accused suddenly 
came upon Parbhu Dayal and why they 
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should have, three hours after the provoca- 
tion, if any, received from his son Bhagwati 
Prasad, beaten the old man for no rhyme 
or reason. | 

It seems to us that according to the pro- 
secution case there was really only one 
occurrence, starting with the quarrel over 
themanure heap and resulting in Parbhu 
Dayal receiving injuries in course of a 
free lathi fight between the two factions 1n 
the village. The Head Mohurrir, Altaf 
Husain, who recorded the first information 
report (Ex.1), notes therein that there had 
been delay on the part of thecomplainant 
in giving information of this occurrence. 
Police Station Talgaon is only four miles to 
the south of the hamlet of Gokulpur where 
this occurrence took place. Bhagwati 
Prasad, the son of Parbhu Dayal, had not been 
injured at all and he could have, immedi- 
ately after his father had been beaten, gone 
to the Police Station and lodged a “report 


by about 8 p..mM. that same evening, 
June 7, whereas the report. of the 
occurrence was actually made the 


folowing morning by another son of 
Parbhu Dayal named Ram Adhin. It 
seems tous that during the course of the 
night, Ram Adhin with the help of others 
has manipulated the true facts of the 
occurrence and given a very garbled 
account of the manner in which his father 
was beaten. 
The occurrence is said to have been 
witnessed by Sonasardin, the son -of the 
Mukhyia of the village, yet neither the 
Mukhyia, nor his son nor any chaukidar of 
the village went to the Thana which was 
close by on the evening of the occurrence 
to make a report about it. The explana- 
lion furnished by Ram Adhin as to the 
cause of the delay does not carry conviction 
to our minds. It may be true that Ram 
Adhin was not in the village at the time 
when his father was beaten, but the fact 
that he was absent from the village will 
not explain why his brother Bhagwati 
Prasad or the chaukidar or the Mukhyia 
did not make any report of the occurrence 
that very evening, seeing that the Police 
Station was not far from the village where 
the occurrence took place. i 
In his petition to the Superintendent of 
Police (Ex. 7) Ram Adhin complained of the 
conduct of the Station Officer of Police Station 
T'algaon and in that complaint he inadvertent- 
ly gave out the truth when he stated therein 
that Parbhu Dayal afterhe was knocked down 
did not lose consciousness, but was able to 
narrate the whole story of the occurrence 
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to the persons who came to his rescue. Tf 
that statement be accepted as correct, (and 
we See no reason why Ram Adhin would 
wilfully make a statement of this nature, 
so damaging to his own case, unless it was 
true), thenit follows that all the so-called 
eye-witnesses who have been examined in 
the Court of Session, namely Sheo Bhagwan 
(P. W. No. 4), Gurdia (P. W. No, 5), 
Sonasar Din (P. W. No. 6) and Ajodhyia 
(P. W. No. 7), did not actually witness 
the occurrence, but at best are only stating 
what they learnt from Parbhu Dayal. In 
this petition to the Superintendent of Police, 
Ram Adhin has also clearly stated that the 
persons who reached the spot and tried to 
save Parbhu Dayal were threatened by his 
assailants and owing to fear none of them 
ventured to save him. -That statement, 
if accepted as correct, once more proves the 
falsity of the evidence given by these four 
alleged eye-witnesses, who depose that they 
rushed tothe rescue of Parbhu Dayal and 
remonstrated with his assailants and 
upon their remonstrances the accused fled 
from thé‘spot. 

In the first information report five per- 
sons are named as the assailants of Parbhu 
Dayal. In the complaint of Ram Adhin to 
the Superintendent of Police, (Ex. 7), those 
same five persons are named as having 
beaten and killed his father Parbhu Dayal. 
Nevertheless only four out of the five 
persons have been prosecuted. VPuttani 
Lal, the son of Sital Prasad, who was 
certainly present in the fight and who, 
according to the evidence of Bhagwati 
Prasad, and other witnesses, was beaten by 
Bhagwati Prasad with the handle of a kodal 
or spade, has not been prosecuted. No 
explanation is forthcoming as to why 
Puttani Lal has not been prosecuted. To 
our mind the reason for not prosecuting 
Puttani Lal is not far to seek. If Puttani 
Lal had been prosecuted, then as it is 
clear from the evidence of the prosecution 
witnesses that he was struck down by 
Bhagwati Prasad close to his house, it would 
not have been possible forthe prosecution to 
dissociate completely in time and sequence 
the quarrel over the manure and the beat- 
ing of Parbhu Dayal. 

It is clear from what we have said above 


that the true story of the occurrence has. 


been so distorted by the sons of the deceas- 
ed Parbhu Dayal that it is impossible for 
us to convict the accused upon the false 
version of the occurrence deposed to in 
Court, and if the beating of Parbhu Dayal, 


- which resulted in his death, goes unpunish- 
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ed, his sons Bhagwati Prasad and kam 
Adhin have only to thank themselves. 

Gurdin Pasi (P. W. No. 5),*is an ex- 
convict and was prosecuted under s. 110 
of the Code of Criminal Procedure for being 
a bad character. He was suspected by the 
accused Sital Prasad of committing burg- 
lary in his house. Neither Gurdin nor any 
other eye-witness gave any help to the 
injured Parbhu Dayal whose beating they 
declare they witnessed. Their conduct, in 
these circumstances, is so unnatural that we 
cannot believe that they really witnessed 
the occurrence. 

None of these prosecution witnesses has 
said anything as to what became of Puttani 
Lal, who was proved tobe present at the 
time of the quarrel with Bhagwati Prasad, 


and who suddenly seems to disappear 
from the scene in a most mysterious 
manner. 


Sonasar Din (P. W. No. 6), has given 
evidence in the Court of Session to the 
effect that he actually witnessed the beating 
of Parbhu Dayal by the accused, but in 
his statement before the investigating 
Police Officer, (Ex. D), he stated that he 
learnt from Gurdia Pasi, Sheo Bhagwan, 
Shankar Bari anda Kaisth that the accused 
had beaten Parbhu Dayal. It is thus clear 
that his evidence in Court that he actually 
witnessed the occurrence cannot be accept- 
ed ascorrec:. He has stated in the Court 
of Session that he did not know wao 
brought Parbhu Dayal to his house, but in 
his statement before the Police, (Ex. D), 
he has stated that Sankata Brahman, 
Kampal Brahman, Durga Prasad Brahman, 
Har: and Radha Krishna Brahman had 
taken Parbhu Dayal to his home on a cot. 
We therefore cannot attach any importance 
to the evidenca of this witness, and even 
the learned Government Advocate was 
prepared to concede that his evidence may. 
be discarded as not being the evidence of 
an eye-witness. 

Ajodhiya Kurmi (P. W. No.7), has not 
been named as an eye-witness of the occur- 
rence in the first information report orin 
the complaint of Ram Adhin to the Super- 
intendent of Police (Ex. 7). His evidence 
merely amounts to this, that he saw the 
accused beating Parbhu Dayal with lathis 
and he then saw them running away. He 
did not help the injured man nor did he 
see what injuries had been received by him 
or whether he was conscious or unconscious, 
and he appears to us to be a witness 
manufactured for the sole purpose of depos- 
ing that be saw the accused beating 
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Parbhu Dayal. This witness did not take 
any steps even to inform the relations of 
Parbhu Dayal that the latter had been 
beaten and was lying where he had been 
knocked down. He after witnessing the 
occurrence calmly continued to dig his 
field, and after finishing his work he went 
straight to his own home. He saw noone 
coming tothe help of Parbhu Dayal and 
when he went home after finishing his work 
he left the injured man lying on the spot as 
if he was a dead dog, uncared for and unwepi. 
We cannot fora moment accept the evidence 
of such a witness to the effect that he really 
saw the accused beating Parbhu Dayal. 

For the reasons given above we hold that 
the evidence of all four eye-witnesses, upon 


which the prosecution has sought to rely for- 


the conviction of the accused, is, in our 
opinion, wholly unreliable and we consider 
that the learned Sessions Judge was fully 
justified in acquitting all four accused, 

- The result is that we uphold the judgment 
of acquittal passed by the learned Sessions 
Judge of Sitapur and dismiss the appeal 
filed by the Local Government and direct 
E all four accused be immediately releas- 

ed. 


N. Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Appeals Nos. 1111 to 1113 and 
1133 of 1933 
November 18, 1933 
Donk ey, J. 

NGA PYAUNG AND oTHeRS—APPELLANTS 
versus 
EMPEHROR— OPPOSITE Party 
Evidence Act (I of 1872), s. 30—Voluntary 


Pere con- 
fession—Admissibility—Penal Code (Act XLV of 
18€0);, se 395, 149, 1083—Dacoit shooting owner of 


house to avoid opposition—Liability of members of 
dacoit band fer murder—Person meeting dacoiis 
before dacoity and bringing them food—Abet- 
ment, i 

Where « confession is made by an accused person 
voluntarily it is admissible in evidence against the 
accused and may be taken into consideration as 
against his co-accused. 

Where a person is shot with the object of remoy- 
ing opposition which he raised to the approach of 
the dacoit bandto his house,and the pergon dies 
the murder is committed in committing the dacoity 
and hence s. 396, Penal Code, is applicable and 
every member of the dacoit band is guilty of the 
murder by reason of ss, 149 and 396, Penal Code, 

A person who, though not taking part inthe 
actual dacoity, meets the band of dacoits just prior 
to the commission of the dacoity and brings them 
food, ia guilty of abetment, 


Cr. appeals from an order of the Ses- 
“sions Judge, Thaton, dated July 15, 1933. 
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Judgment.—The appellants have been 
convicted in connection with a  dacoity 
which occurred at the house of one Maung 
Tha E at Tagevillage near Kyaikto on the 
night of October 18, 1932, in Sessions Trial 
No. 7 of 1983 of the Court of -Session, 
Thaton. Altogether seven persons were’! 
sent up-for trial, of whom one was acquit- 
ted, while of the other six, the appellants, 
Nga Pyaung, Sein, Maung and San Khin, 
and a person-named Po Thu Daw, whose ' 
case is not before me, were convicted of 
the offence of dacoity, under s.. 395, Indian 
Penal Code and the appellant Po Tun and 
a person named Lu Han, whose case is 
not before me, were convicted of abetment 
of dacoity, under s. 395 read with s. 108 . 
and also of the dishonest, retention of 
dacoited property under `s. 412;Indian 
Penal Code, a 00O O, 

Five of the accused were committed for 
trial ona charge of dacoiiy with murder 
under s. 396, while the other:two, Rd Lun 
and Lu Han, were committed’on a’charge 
of abetment of this offence, as well as a 
charge under s. 412, Indian Penal Code, | 
but the learned Sessions Judge decided 
that s. 396 was not applicable to this ' 
case. This is a matter to whichI shall again 
refer after having considered the facts of | 
the case. There was ample evidence to 
justify the convictions of all the appellants. 
The main evidence against them was that 
of two approvers, Lu Bein and Tha E, 
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. who took part in this dacoity. The learned 


Sessions Judge has given reasons» why 
he considers the evidence of these two 
approvers reliable, and I fully concur with 
him that there are ample grounds appearing 
in the evidence for holding that the story 
told by the approvers is true, and that — 
they have correctly denounced their con- 
federates. 
It appears that in the rains of the year 
1932 the appellant Po Tun and the accused 
Lu Han, whohas not appealed, appeared 
in the Kvaikto Sub-Division and set them- 
selves up as rebel leaders. They followed 
the usual procedure adopted by such per- 
sons, namely, they collected followers and 
administered oath water and charms to 
their adherents and collected funds from 
ignorant villagers. The persons who were 
accused before the Court of Session and a 
number of other persons jointed their band. 
They hadone doubie-barrelled gun anda 
number of cartridges, which were exhibits 
in the Sessions trial. They wandered 
about with a varying number of followers 
inthe jungle of the Kyaikto Sub-Division 
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for several months. On October 12, the 
appellant Nga Pyaung joined the gang 
while it was camped at Kanyindaung. He 
then suggested a dacoity at Tage village, 
and the two leaders, Po Tun and Lu Han, 
agreed to this suggestion, although they 
did not themselves accompany the actual 
dacoits. The band which committed the 
dacoity consisted of the appellants Nga 
Pyaung, Sein Maung and San Khin, and 
the approvers Lu Bein and Tha E, and the 


convicted accused Po Thu Daw, as well as. 


persons named Tun Hla, Thaw Da and 
Maung Thaw who are absconding. They 
arrived at Tage village at nightfall on 
October 13, and there they were joined by 
“Than Maung, the acquitted accused, who 
belongs to that village, who brought them 


food.. Dhan Maung has-been acquitted ` 


apparently on the.» ground that it was 
uncertain whethér he took part in the 
actaal dacoity, but it seems to me that he 
might: well bave been convicted of abet- 
ment;for there appears to belittle dovbt 
about the: fact that he actually met the 
Sand of dacoits near Tage just prior to the 
commission of the dacoity and brought 
them food. |. 

After the party had had food and had 
worshipped the Nats, they appointed the 
absconder Tun Hla as their leader, and he 
carried the gun. They then entered the 
village with the intention of attacking the 
house of one Tha E. Near Tha E's house 
they came upon two men who were talking 
with each other. These were Tha E, the 
house-owner, and his brother-in-law, M aung 
San Khin, (P. W. No.3) who is‘ the Tage 
village Headman. Tha E challenged these 
men and thereupon Tun Hla promptly shot 
him dead. The medical evidence shows that 
Tha E must have been killed instantane- 
ously. The dacoits then entered Tha Rs 


house, after having met with some resist- ` 


ance from the inmates, and ransacked it. 
They got away with booty consisting of 
cash amounting to Rs. b00, a pair of 
diamond ear-rings, a ring and certain 
articles of clothing.. After the dacoity they 
returned to the camp of their leaders, Po 
Tun and Lu Han, and handed back the 
gun and handed over all the booty. The 
booty was then divided up, each of the 
actual dacoits taking Rs. 10 in cash and 
certain other property. as hisshare. Po Tun 
received a pocket watch, (Ex. 16), and Lu 
Han took a blanket, (Ex.-12). The remain- 
ing property was retained by the leaders 
for future distribution. For some time 
subsequently the band wandered from 
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place to place, evading the authorities, 
and ultimately came to the house of 


Ma Le, (P. W. No. 17), who is an aunt of 


the appellant, Sein Maung. The persons 
who reached this house were, according to 
Ma Les evidence, Po Thu Daw, Sein 
Maung, Lu Bein, Po Tun and Lu Han. 
They hadthe gun with them and certain 
of the dacoited property. 

On January 27, Ma Les house was 
raided by the Police and Lu Bein was 
arrested.. His companions were at that 
time absent. Lu Bein at once confessed 
to his participation in this dacoity, his 
confession being taken down by a Magis- 
trate on the same day. He pointed out 
the hiding place of the gun and certain 
charms, which were. exhibits before the 
Court of Session, and these were seized. 
On the next day Ma Le handed over three 

agscontaining property which, according 
to her and Lu Bein, were brought to her 
house by the dacoits. In these bags were 
found the small bag, (Ex. 15), and the 
shirts, (Exs. 13,and 14). The remaining 
accused were subsequently arrested. The 
leaders, PoTun and Lu Han, were arrested 
ab a place called Shweyaungbya Hill, which 
was pointed out to the Police by the appro- 
ver -Lu Bein on the same day, namely, 
danuary 27, Po Tun was found in one 
pongyt kyaung and the watch (Ex. 16), 
was recovered from his person. Ly Han 
wasfound in another pongyi kyaung and 
the blanket, (Hx. 12), was found hanging 
ona post close to where Lu Han was 
sitting at the time of his arrest. These 
various articles, (Exs. 12, 13,14, 15 and 16) 
have been very clearly identified by a 
number of witnesses as part of the property 
taken by the dacoits from Tha E's 
house. ; 

There isample corroboration of the evi- 
dence of the two approvers regarding the 
actual facts of the dacoit attack, and the 
occurrences leading up to and following 
that attack, in the eviJence of a number 
of prosecution witnesses. The evidence of 
Ma Le, (P. W. No. 17), moreover, corrobo- 
rates the evidence of the approvers regard- 
ing the identity of Po Thu Daw, Sein Maung, 
Po Tun and Lu Han, and the evidence of 
Gomani Chand (P. W. No. 31), corroborates 
the approvers’ evidence in regard to the 
identity of: the accused San Khin.. More- 
over there are the further corroborative 
facts that the double barrelled gun and 
the two shirts and cloth bag were brought . 
to Ma Le’s house by a party consisting of 
Po Lun, Lu Han, Po Thu Daw, Sein Maung 
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and Lu Bein, and that the watch, (Ex. 16) 
was recovered from the possession of Po 
Tun and the blanket, (Ex. 12), was 
recovered from the possession of Lu 
Han. 

Apart from this mass cf evidence, the 
appellant, Sein Maung also confessed and 
his confession was duly recorded by a 
Magistrate on February 11. This confes- 
sion has since has been retracted and Sein 
Maung alleges that he was forced to con- 
fess owing to ill-treatment on the -part of 
the Police. No evidence in regard to any 
such ill-treatment has been led, and I 
agree with the learned Sessions Judge that 
the confession was voluntarily made and 19 
therefore admissible in evidence against 
Sein Maung and may be taken into consi- 
deration as against the other accused. 
In his confession Sein Maung has men- 
tioned the names of all the persons who 
took part in the dacoity. He also men- 
tions that they were enrolled as iebels by 
two sayagyis, but he} pretends that he never 
learnt the names of these two leaders. 
It is unnecessary for me to consider the 
voluminous evidence in this zase in further 
detail. Suffice it to say thatthe evidence 
against the appellants was overwhelming, 
and that they have been rightly convicted, 
either of actual participation in the dacoity 
or of abetment of the dacoity, as the case 
may be. 

As I have said, the learned Sessions 
Judgehas convicted the accused in this 
case under s. 395, that is of simple dacoity, 
ors. 395 read with s. 109, Indian Penal 
Code, asthe case may be. He has held 
that s. 396, Indian Penal Code, is not appli- 
cable inasmuch as the dacoity could not 
be said to have commenced at the time 
that Tha E was fired at by the absconder, 
Tun Hla. Incoming to this conclusion the 
learned Sessions Judge must have over- 
looked the provisions of s. 149 and s. 390, 
Indian Penal Code. The dacoits formed an 
unlawful assembly whcse common object 
wasto attack the house of Tha E. Tha E 
was shot outside his house when he chal- 
lenged the dacoits as they were approaching 
the house, and it is quite clear, that this 
offence of the murder of 'Iha E was com- 
mitted by a member of the unlawful 
assembly in prosecution of the common 
object, namely, the commission of dacoity. 
Consequently, under s. 149, Indian tenal 
Code, all the persons belonging to that 
unlawful assembly were guilty of 
offence of murder. Moreover, in s. 390, 
Indian Penal Code, it is laid down that 
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theft is robbery, if, in order to the commit- 
ing of the theft, death is caused to any 
person. Without doubt the shooting of Tha 
E wasin order to the committing of theft 
from Tha E's house. It was done with the 
object of removing the opposition which 
Tha E and his companion raised to the 
approach of the dacoit band to the house. 
Consequently, itis clear that the murder 
of Tha E was committed in committing 
dacoity, and that therefore, s. 396, Indian 
Penal Code, was applicable. The case of 
Queen-Empress v. Sakharam Khandu (1), 
is exactly in point. 

In that case dacoits attacked a house 
and their common object was to resist all 
persons who opposed them. Owing to the 
opposition ofthe villagers the dacoits were 
compelled to retreat without obtaining any 
booty. They were hotly pursued by the 
villagers and one of the dacoits in the 
course of the pursuit shot and killed a 
villager. It was held- in that case by a 
Bench of the Bombay High Court that 
every member of the dacoit band was 
guilty of the murder of this villager by 
reason of the provisions of s.149 and s. 396, 
Indian Penal Code. Under the circum- 
stances the appellants must consider that 
they have got off lightly with sentences of 
ten years’ rigorous imprisonment each. The 
four appeals which are now before me are 
therefore dismissed. 

N. Appeals dismissed. 

(1) 2 Bom. L R 3$5, 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Criminal Revision Application No. 205 
of 1933. 
November 9, 1933. 

FERRERS, J. C. AND Menta, A. J. O. 
HUSSAINBHOY MAHOMEDBHOY 
AND OTHERS—APPLICANTS 
versus 


EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 437, 
43)—Accused committed to Sessions by competent 
Magistrate—Interference by High Court—Absence of 
evidence for commitment—Point of law—Quashing of 
commitment —Legality of. . 

Where a competent Magistrate, acting upon a 
discretion which the law confers, has committed an 
accused for trial by a Court of Session, and his 
proceedings are noton the face of them illegal or 
arbitrary or capricious, the practice of the High 
Court is that as revisional Court it would neither 
inquire into the reasons, nor interfere. Manıram v, 


&mperor (2) and Khanw v. Emperor (3), referred 
“to. [p. 106%, col 1] 


Where there is no question of law involved, it is 
only in exceptional cases that the High Court will 
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exercise revisional powers after a valid order 
of commitment, to see if the commitment 
deserves to be quashed on the ground that the 
evidence does not make out a prima facie case. 
Where there is no evidence at all, the commitment 
may be quashed, because, absence of evidence for 
commitment is a point of law. But where 
there is some evidence, then the appreciation of that 
evidence should be left to the jury, particularly in 
a case exclusively triable by the Sessions Court. Ip. 
1069, col 1.] _- 

Mr. Motiram Idanmal, for the Applic- 
cants. 

Mr. C. M. Lobo, for the Crown. 

Ferrers, J. C.—This is an application 
under ss. 439 and 561-A, Criminal Proced- 
ure Code. We are asked to exercise our 
revisional or our extraordinary inherent 
powers upon the averments of fact which 
will now be set forth. On December 28, 
1932, in a boot shop in Elphinstone Street 
a fire broke out which ultimately involved 
an insurance company in liability for: a 
loss of Rs. 30,558-8-0. After investigation. 
thé: Police ‘came to the conclusion that 
the owners of the shop should be prosecut- 
ed upon a charge of conspiracy to commit 
arson. Proceedings were taken upon 
these charges in the Court of the Addi- 
tional City Magistrate of Karachi. By 
that Magistrate all the witnesses for the 
prosecution were fully heard ; they were 
examined and cross-examined. The accused 
elected. to stand upon the presumption of 
innocence and they led no evidence on 
their side. The whole case was therefore 
fully heard. The Additional City Magis- 
trate came:to the conclusion that the 
prosecution evidence, even if it were to 
be believed in its entirety, cannot connect 
the azcused with the fire. He thought 
that there was therefore no sufficient 
ground for committing the accused and 
wasting the valuable time of the Sessions 
Court. Acting under s. 209, Criminal Pro- 
cedure Court, he accordingly discharged 
the accused. 

The learned District Magistrate was not 
satisfied with this conclusion. He called 
for the record and proceedings and ex- 
amined. them under s. 435. He had before 
him the judgment in Emperor v. Parash- 
ram Bikha (1) and he was well aware 
that limits, within which his discretionary 
power of further inquiry should be ex- 
ercised, are rather strictly confined. He 
pointedly applied his mind to the ques- 
tion whether the order of the Additional 
City Magistrate was perverse or manifestly 

(1) 143 Ind. Oas. 28); A I R 1933 Bom. 158; (1 933) 


_ Or. Oas 470; 84 Or L J 56t; 57 B 430; 35 Bom LR 
_ 245; Ind Rul. (1933) Bom, 266. “7 
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unreasonable and inconsistent With an 
honest ‘appreciation of the evidence before 
him. On a full review of the whole of 
that evidence he came to the conclusion 
that considering the learned Magistrate's 
order as a whole his appreciation of thé 
evidence was both perverse and unrea- 
sonable. On these grounds he held .that 
the accused had been improperly discharg- 
ed and ordered under s. 437, Criminal 
Procedure Code, that they be committed 
to stand their trial in the Court of` 
Session under ss. 436 and 120-B, Penal 
Oode. 

Section 215, Criminal Procedure Code, 
lays down that if a commitment is made 
under s. 213 by a competent Magistrate 
it can be quashed by the High Court 
only and only on a point of law. But 
the learned Advocate who represents the 
applicants has pointed out that the opera- 
tion of that section is confined to commit- 
ments made unders. 213. The commit-. 
ment with which we have here to deal 
is expressly made under s. 437. It is 
pointed out that when a case is com- 
mitted for trial under s. 213 there is 
the. opinion of one Magistrate only and 
that, opinion is against the accused, but 
when the commitment is under s. 437 
there is a conflict of two opinions and 
of those opinions one is in favour of 
the accused, who has also on his side the 
presumption of innocence. The learned 
Advocate argues that there is therefore a 
wide difference between the two cases and 


‘a corresponding difference in the consequent 


proceedings. l'or these reasons he thinks 
himself released from the trammels imposed 
by s. 215. He says, that he is at liberty to 
go into the question whether each indivi- 
dual witness is or Js not worthy to be believ- 
ed. . He is free to impeach his neutrality 
and to deny his truthfulness. Into all this 
we are not prepared to go. The theoretical 
question whether we have or have not autho- 
rity to do these things, we need not discuss. 
Whatever our powers may be, we do not. 
intend in a proceeding such as this to un- 
dertake the functions which belong toa jury. 
There is however a question of law and it 
is this. 

The District Magistrate has set out seven 
propositions which he thinks may fairly be 
deduced from the evidence. Those proposi- 
tions are these: (1) the three accused jointly 
owned and managed the shop; (2) the goods 


- were heavily insured; (3) the owners were 


holding a clearance sale up tothe date of 


- fire; (4) the shop was usually closed at 8 or 
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8-30 Pp. M. or on rush days about 9 P.M., 
whereas on this occasion a Mr. Norfolk, who 
happened to pass the shop at 9-20 P. M. saw 
that it was still open and a light inside. He 
saw an illumination and at the same time 
& man passing. Seven or eight minutes 
afterwards he saw that the shop was on 
fire; (5) at the time of the fire the doors of 
the shop were found in an unlocked con- 
dition and subsequently the locks were 
found to be hanging in the hasps; (6) at the 
examination of the shop next morning a 
bottle of kerosine was found in the back 
room where the fire broke out and (7) the 
accused have made no attempt to meet this 
evidence or offer an explanation. They 


have offered only a simple denial and give . 


practically no account of their movements 
on the night in question. 

On this the learned Advocate says that 
there is not a tittle of evidence here to con- 
. neci any of the applicants with the fire. 
This raises a point which may properly be 
proposed for the decision of this Court. We 
are not required to appreciate the evidence. 
The only question to which we propose to 
advertis this. Assuming, the seven propo- 
sitions above set forth to be proved, would 
they justify a conviction of the accused or 
not: Maniram v. Emperor (2). Now, we 
have satisfied ourselves that there isa 
witness who says that shortly before the 
fire he saw the owner of the boot shop 
close the shop. He has also declared that 
the man whom he saw was either accused 
No. 1 or accused No.2; but he could not 
certainly say which of the two it was. This 
being so, it is impossible to say that there 
is absolutely no evidence to go toa jury. 
There is direct evidence and there is also 
circumstantial and inferential evidence 
which in the opinion of the District Magis- 
trate is, in a case like this, the only evidence 
which prosecution can be expected to pro- 
cure. This is as far as we think that at 
the present stage it is expedient for us to go. 

The procedure which this Court is accus- 
tomed to follow in cases of this kind will be 
found in Khanu v. Emperor (3). The case 
with which we have here to deal is exactly 
similar tothat case. A competent District 
Magistrate, has, after recording grounds 
which show that he had carefully studied 
the case passed this order directing the 
committal of the applicants to take their 
trial before the Sessions Court. Where a 

(2) 140 Ind. Oas 485; A I R 1932 Sind 157; (1932) 
Or. Cas. 689; 34 Cr. L J 14; 26 Ur. L J 407; Ind. Rul, 
(1932) Sind 189. 

(3) 82 Ind. Cas.760; AIR 1925 Sind 190; 25 Or. L 
J 1368; 195 L R 353. 
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competent Magistrate, acting upon a discre- 
tion which the law confers, has committed 
an accused for trial by a Court of Session, 
and his proceedings are not on the face of 
them illegal or arbitrary or capricious, the 
practice of the High Court is that as revi- 
sional Court it would neither inquire into 
the reasons, nor interfere. Following this 
precedent we dismiss this application. 

Mehta, A. d. C.—The facts establishing 
according to the prosecution, a prima facie 
case are clearly and succinctly set out in the 
order of the learned District Magistrate, 
superseding the order of the learned Addi- 
tional City Magistrate and directing that the 
applicants do be committed to the Sessions 
for trial of offences punishable under s. 120- 
B read with s. 436, Penal Code. The first 
point for determination according to me 
would be, whether in the existence of our 
revisional jurisdiction we should step in 
between that committal and the consequent 
trial and weigh.the evidence with a view 
to determine whether there is oris nota 
prima facie case justifying the committal. 
It is not possible to fix positively the limits 
within which the Magistrate should exercise 
his discretion. One of the tests, and a 
commonly applied testis: If there is suf- 
ficient ¿evidence to go to the jury, the 
Magistrate must commit. 

Personally Iam of the opinion that ina 
case exclusively triable by the Sessions 
Court if there is absolutely no credible evi- 
dence to go toa jury, a committal to the 
Sessions Court may be quashed, but if 
there is some credible evidence however 
little the quantity of it may be, the func- 
tion of the jury to find on is whether it does . 
or does not establish the guilt of the ac- 
cused should not be usurped by the Court. 
of the Committing Magistrate. Viewing 
from this standpoint the materials available 
in the present case, it is obvious to me that 
the case isa fit one to be submitted to the 
verdict of the jury, who will have to deter- 
mine whether the evidence led by the pro- 
secution is sufficient for a conviction; and 
if so, of which of the accused. 

_ If the procedure pressed upon us by the 
learned Advocate for the applicants be al- 
lowed to be the normal procedure and we 
were to weigh the evidence now to a nicety 
as if we were trying the case ourselves, 
the result will be that between every com- 
mitment to Sessions Court and the regular 
trial in that Court, there will be an inter- 
mediate stage, viz., the High Court review- 
ing the evidence to see if a prima facie case 
is made out or not. Revisional powers 
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of the High Court cannot be invoked in this 
wise without causing considerable waste of 
public time and delay in the administra- 
tion of justice, particularly when the com- 
mittal order is that of a Sessions Judge or 
a District Magistrate. Where there is no 
question of law involved, it is only in ex- 
ceptional cases, that the High Court will 
exercise revisional powers after a valid order 
of commitment to see if the commitment 
deserves to be quashed on the ground that 
the evidence does not make out a prima 
facie case. It appears to me that my learn- 
ed brother Rupchand who admitted this ap- 
plication considered this to bean exception- 
al case. His order reads thus: 

“I think this application might be admitted and 
fixed for a regular hearing. The main point for 
consideration is, whether the points summed up by 
the District Magistrate at lines 50 to 75 of his judg- 
ment,if held proved, make out a prima facie case of 


a conspiracy to set fire to the shop, against all or any 
of the accused ” 


Now, the ground for admission being what 
1s stated so prominently in the order we felt 


it, sc tosay, incumbent on us to permit a - 


discussion of the question of sufficiency or 
insufficiency of the evidence in this case. 
The evidence led so far is, in my opinion, 
enough to make outa prima facie case of 
arson. The learned District Magistrate’s 
estimate of it cannot be found fault with. 
The only question that may cause some 
difficulty is, whether the evidence establish- 
es beyond reasonable doubt the complicity 
of all or any of the three brothers proceeded 
against by the Police. There is no direct 
evidence connecting the accused with the 
alleged act of incendiarism. No one swears 
to having seen any of them inor near the pre- 
mises at the time it was set fire to. Ac- 
cording to the learned District Magistrate 
the doctrine of cui bono might however ap- 
ply. 

The question whether the accused or any 
of them door donot stand to gain by the 
fire and whether the circumstances do or do 
not justify a conviction of any of them 
would depend entirely on the evidence that 
may be adduced at the regular trial and the 
result of that trial would depend on the 
appreciation of that evidence by the jury 
in the light of the definition of “proof” 
given in s. 3,Evidence Act. Where there is no 
evidence at all, as [have said above,the com- 
mitment may be quashed, because absence 
of evidence for commitment is held to be a 
point of law. But where, as in this case, 
there is some evidence, then the apprecia- 
tion of that evidence should “be left to the 
jury, particularly in a case exclusively 
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triable by the Sessions Court. Having re- 
gard tothe principle laid down in Khanu 
v. Emperor (3) to which reference has been 
made by thelearned Judicial Commissioner 
in his able and exhaustive judgment, I 
would, without expressing any opinion on 
the merits of the case, that is, without ex- 
pressing an opinion as 10 whether that 
evidence is or. is not prima facie sufficient 
for a conviction of all or any of the accused, 
concur in the order proposed, namely, that 
the application should stand dismissed. 
N. Application dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 1216 of 1933 
September 27, 1933 
Mya Bu AND Sen, JJ. 
U BA U — APPELLANT 
VETSUS 


EMPEROR—RegEsronvent 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal under—Facts, if can be gone into— Perversity 
or error of lower Court, if condition precedent to 
unterference—Fact that High Court if trying the 
accused would have come to different conclusion, 
whether sufficient Criminal trial— Assault and 
death— Events preceding and leading to assault— 
Consideraiton of—Penal Code (Act XLV of 18€0), 
sa 302. 

Section 417, Oriminal Procedure Code, gives the 
Local Government the same right of appeal against 
an acquittal asa person convicted has of appealing 
against his conviction and sentence. The appellant 
is entitled to go into facts and ask the Court to 
come to a different view of the facts from that 
taken by the trial Court. Emperor v, Po Suing (1), 
Emperor v, Chhatar Singh (2) and Emperor v. U. San 
Win referred to. [p. 1070, col 2] 


In cases where the Local Government ap- 
peals from an order of acquittal and the 
grounds of uppeal urged are that the Ses- 


sions Judge did not attach proper weight? to 
the evidence adduced before him and has allowed 
his judgment to be prejudiced by attaching undue 
weight to discrepancies in the prosecution, evidence 
of minor matters, and no question of law is 
involved in the appeal, the appellate Court will not, 
and should not, interfere unless it is satisfied that 
the order of acquittal is clearly wrong, and 


that the acquittal is tantsmount to a 
miscarriage of justice. The appellate Oourt in 
appeals from acquittals cannot consider that, 


because a Judge or Magistrate has taken a view 
of the case with which the view of the Govern- 
ment does not coincide and has acquitted an 
accused. person, an appeal from such decision 
should - succeed. It is quite possible that an 
appellate Court mayconsider that, if it was trying 
the person acquitted, it would have come to a 
different finding from the learned Sessions Judge 
but this by itself is not sufficient’ reason or 
justification for an appellate Court to disturb the 
finding of the lower Court and set asideits order 
of acquittal. [p. 1070 col. 2; p 1071, col.1.] 

The events preceding and leading oup to the 
assault -on the deceased have to be crnsidered in 
approaching .the evidence led by the.posecution to 
prove the guilt of the accused, [p, 1071, col, 1) 


1070 Bat. 
Cr. A. from an order of Sessions. Judge, 
Mandalay. 


Mr. Tun Byu, for the Crown. 

Messrs. U Pu, Ba Si, U Thein Mg and 
U My Gyi, for the Respondent 

Sen, J.—This is an appeal by the 
Local Government under s. 417, Criminal 
Procedure Code, asking ihat the order 
of acquittal passed by the Sessio:s Judge 
of Mandalay be set aside and the res- 
pondent be convicted. The respondent 
was charged withhaving commilted murder 
by causing the death of U Wathawa on 
March 10, 1933, at China Street, Mandalay. 
The respondent has also been charged 
under s. 324, Penal Code with having 
voluntarily caused hurt to U Sandawbatha 
by means of a beer bottle at the Clock 
Tower, Zegyo Bazzar, Mandalay, and also 
with having voluntarily caused hurt to 
Koyin Zatila by means ofa beer bottle 
at Yondawgyi Zegyo, Mandalay. 

The learned Sessicrs Judge being of 
opinion that the joinder of these three 
charges in one trial might result in 
misjoinder held separate trials, one, as 
‘regards the charge under s. 302, Penal 
.Code, the subject-matter of this appeal 


and one under s. 324, Penal Code, 
the subject-matter of Criminal Appeal 
No. 1217. The Local Government has 


also appealed against the orders passed 
by the Sessions Judge in respect of these 
offences under s. 324, Penal Code. 
This:case has aroused a great deal of 
public interest. The respondent is one of 
the leaders of the 21 Party. He is a 
member of the Legislative Council and 
a member of the Mandalay Municipal 
Council, contested both the Council election 
and the election forthe presidency of the 
Municipality with his rival U Ba Shwe. 
He is therefore a well-known citizen of 
Mandalay, who has created for himself 
perhaps owing to his political views a 
bitter opposition amongst the other politi- 
cal parties. There is also the fact that 
the deceased in this case happened to be 
a pongyi. The suggestion throughout the 
case made by theCounsel on behalf of the 
respondent has been that behind the pro- 
secution is the respondent’s rival, Mg Ba 
Shwe, M. L. C., backed by his henchmen 
and supporters. This Court is however 
not concerned with this aspect of the 
case and all that we have to determine 
is whether this is a proper case calling 
for interference against an order of acquit- 
tal. Section 417, Oriminal Procedure Oode, 
givesthe Local Government the same right 
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of appeal against an acquittal as a per- 
son convicled has of appealing against 
his conviction and sentence. Inmy opinion 
the appellant is entitled to go into facts 
and ask the Court to come to a different 
view of the facts from that taken by the 
trial Court. I mention this because at 
the hearing after Counsel for the Crown 
had addressed the. Court, Counsel for the 
respondent raised the question whether on 
the grounds appearing in the memoran- 
dum of appeal there was any case for 
him to answer, his contention, as far as 
I understood him, being that the Court 
could not and should not set aside or 
‘interfere in an order of acquittal unless 
the judgment of the ‘Court below is 
perverse or its conclusions are based on 
evidence which is patently wrong. He 
urged that in this case there was no 
allegation that ihe judgment was perverse 
and there was nothing put forward in 
the grounds -of appeal except that the 
learned Judgé had not approached the 
evidence correctly and had attached undue 
weight to discrepancies on minor points. 
We iefused to accede to his contention 
and intimated that. we must be satisfied 
by the prosecution that there were good and 
sufficient grounds for interference and 
that the respondent was bound to meet 
the case as put forward by the prosecution 
in this Court.- This view of the law has 
been recognised in. this Province so long 
ago as 1904 when~we find the learned 
Judge expressing the same view in his 
judgment in King-Emperor v. Po Saing 


There have been varying judicial pro- 
nouncements as tothe way a Court should 
deal with an appeal from an order of 
acquittal and it is not necessary in view 
of the opinion we have expressed to dwell 
on these decisions. There is a lucid and 
in my opinion, a correct statement of 
law containedin the judgment of Chatter- 
ji, J., in the case of King-Emperor v. 
Chhatar Singh (2). The learned Judges 
summed up their decision in that case as 
follows: ree 

1). Under the Code of Criminal Procedure 
both ‘classes of appeals are on an equal footing; | 
(2) in order to justify interference with a judgment 
of acquittal on a question fact, it is sufficient if 
the finding is clearly wrong on the evidence and 
unreasonable in the opinion of the appellate Court, 
whether or not the unreasonableness amounts to 
perversity, stupidity or incompetence, or the Court 
below can be said to have obstinately blundered 
in coming to it; (3) but that upon sound principles 


ry A 


Uy 2 L BR 303. 
(2) 15 P R 1904 Or, 


1934. 
of criminal jurispfudence the indications of error 
inthe judgment of acquittal ought to be clear 
and more palpable and the evidence more cogent 
and convincing in order to justify its being set aside 


than, would be necessary in the case of a judgment 
of conviction.” 


“ There is again the recent judgment of 
this Court for our guidance and we are 
bound to follow the principles therein en- 
unciated. I refer to the case of Emperor v. 
U. Sau Win (3). There the learned Chief 
Justice in summarily dismissing an appeal 
against the acquittal stated: 

“The present appeal is based solely on thealleg- 
ation that the learned Sessions Judge did not 
rightly appraise the evidence adduced at the trial. 
No question of law isinvolved inthe appeal, which 
turns onthe facts. An appeal against an acquittal 
in such circumstances would only succeed where the 


order of acquittal was clearly wrong, and involved 
a miscarriage of justice.” 


I shall now deal with the facts of the 
case. It is quite unnecessary to set these 
out in any detail as the learned Sessions 
Judge has in his judgment set them out 
clearly and in detail and logical sequence. 
The respondent, Ba U had been invited 
along with other friends, -séveral of them 
well-known citizens of Mandalay, to be 
present atthe dinner on March 9, at the 
house of Ah Caun. The dinner was a fare- 
well party given to U Than Tin, Chief 
Executive Officer of the Municipality on 
his departure from Mandalay. Liquor was 
drunk at dinner by Ba U and several other 
guests and after dinner the guests were 
entertained by an anyein pwe. It appears 
that Ba U, Hirjee and U Kyaw Win had 
no conveyance of their own and so their 
host Ah Chun, sent them home in his 
Pontiac car driven by chauffeur Ah Yein. 

It was during this after-dinner drive 
home that Ba U is alleged to have assaulted 
several pongyis and the last assault cul- 
minated in the death of pongyi U Wathawa 
and it is for this offence that he was 
charged under s. 302, Penal Code and 
after a lengthy trial acquitted. The events 
preceding and leading up to the assault 
on U Wathawa have to be considered in 
approaching the evidence led by the pro- 
secution to prove the guilt of the res- 
pondent. For if we look at the evidence 
directly connecting this assault stripped 
of all connection with the previous assaults 
there is very little, if any, evidence to hold 
that the crime had been brought home to 
the respondent. There is no eye-witness to 


the actual assault as Ah Yein, the driver, ` 


(3) 138 Ind. Oas. 523; A I R 1932 Rang. 146; (1932) 
Or. Gas, 709; 33 Or LJ 701; 10 R 312;.Ind. Rul. 
(1932) Rang. 170, 
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himself does not testify that he actually 
saw the respondent strike the deceased and 
the other evidence, at least such of it as 
is worthy of credence, is mainly circum- 
stantial. The story for the prosecuiion 
and the defence in the case agrees as to 
certain broad facts -the dinner party, the 
drive home in Ab Chun’s car and that the 
driver was Ah Yein. 

The prosecution story, that is to say, Ah 
Yein’s version as to what happened after 
they left Ah Chun’s house is as follows: 

Ba U, Hirjee and U Kyaw Win were the 
only occupants of the Pontiac car. Ba U 
directed him to drive round the east of 
the compound and he was sent to call 
the clown Tet Swa but hedid not find 
him. He then oninstructions drove to the 
north, and then west iiH he reached 
China Street. He then drove south. He 
passed a cart containing an anyein troupe, 
who refused totake the lift offered by Ba 
U. Then he drove to the Zat Pwe atthe 
south of China Street and as he passed 
Ah Chun’s house Ba U asked him to go 
and fetch him some liquor, He did so and 
came back with two bottles of beer. Ac- 


cording to him Hirjee was then dropped 


at his house and after that U Kyaw Win 
at his house. The version of the defence 
witnesses and of Hirjee and of U Kyaw 
Win contradicts Ah Yein’s story in 
material particulars. 

But it is clear that after leaving U 
Kyaw Win, Ba U was the sole oc- 
cupant of the car. Ah Yein proceeds 
to say that he next drove to Pike- 
kyon and Ba U stopped at the house 
of one Mg Ant Gyi and on being in- 
formed that he was not there drove 
on to the Zegyo Bazar Office. Here 
Ba U waited talking to some people 
for about an hour and then the car was 
driven towards the east along B Road 
on the west side of the Clock Tower. 
When the car got near the petrol sta- 
tion the first assault on pongyis took 
place. Ba U after assaulting the pon- 
gyis with a beer bottle got back to 
the car and followed the pongyis and 
at the Olock Tower he directed the 
durwans to catch the pongyis and these 
men surrounded the pongyis. The pro- 
secution case is that while the car halted 
here Ba U was identified. From here 
the car is said to have gone south 
and the second assault on Koyin Zatilh 
and two other pongyis took place. The 
evidence as to Ba Us identification of 
the second assault again turns princis 
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pally on the evidence of Ah Yein. Ba 
U next droveto a pwe Payoktain. Here 
he took the handle of a jack lever from 
the car and expressed a desire to ‘hit 
some ‘more pongyis. Ah Yien respectfully 


Temonstrated and Ba U agreed to go home. 


and as they- were driving the crowd- and 
the carmoving very slowly, Ba U picked 
up the jack lever (an iron 
the deceased pongyi on the 
- driver Ah Yien did not actually see the 
assault. He says 5 pongyis. were watching 
the pwe and one of these was assaulted. 
Sticks were then thrown at the car and 
sohe drove away, put onspeed and got 
Ba U home at 3-30 a.m. The driver re- 
ported all he saw and knew to his master 
the same morning. | 

The defence is a denial of the commission 
of any assault of any kind by Ba U on 
that night. His case is that after dinner 
Ba U, Hirjee and U Kyaw Win left Ah 
Chun’s house inthe Pontiac car with driver 
Ah Yien by the west gate and before go- 
ing elsewhere drove to the east gate where 
Ba U had same conversation with the 
Clown Tetswa and then ordered Ah Yien 
to fetch liquor from the house. Ah Yien 
returned with thiee bottles. One was 
given to the clown and the other two put 
inthe car. The party’ then proceeded to 
the zat pwe and after leaving the zat pwe 
on the way to Hirji’s house the car was 
stopped and Ba -U drank a bottle of beer. 
Hirji was next dropped at his house and 
when Kyaw Win was left at his house he 
was given the last bottle of beer. The 
accused statesthat from Zegyo he went to- 
wards Wadan; thence from Thanbyudan 
bridge along the road west of Shwetach- 
aung towards the north and reaching B 
road proceeded towards Pike-kyon. He 
denies going towards the Clock Tower. He 
denies speaking to pongyis, and he denies 
beating them. In fact he denies even meet- 
ing them. His statement is that from Pike- 
kyon he sent the car back. i 

Itis unnecessary to set out 
tails that appear in the evidence onthe 
record in support of the respondent's story. 
The learned Sessions Judge has consider- 
ed- all the salient points in the evidence 
both for the prosecution and- the defence 
and, in my opinion, has weighed the evid- 
ence-impartially and has not been influenc- 
ed by minor discrepancies jn the deposi- 
tions of witnesses, but has taken a broad 
- view of ihe facts 


corded.a patient héaring to the -case come 
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104) and struck: 
head. The. 


the de- 


as presented by the 
several witnesses, and, after having ac- 


sid 


to his conclusions after the exercise of. 
careful and judicial discretion. _ 
Government... 
appeals from an order of acquittaland’ 
the grounds of appeal urged are thatthe, 
learned Sessions Judge did not .attacht 
proper weight to the evidence adduced 


. 


- before him and has allowed his judgment 


to be prejudiced by attaching undue 
weight to discrepancies inthe prosecution : 
evidence of minor matters, and no -ques- 
tion of law js involved ‘in the appeal, 
the appellate Court will “not and should 
not. interfere unless it is satisfied that the 
order of acquittal is cleatly wrong and 
that the acquittal of the respondent is. 
tantamount to a miscarriage of justice. 
The appellate Court in appeals from. 
acquittals cannot consider that, because 
a Judge or Magistrate has taken a view 
of the case with which the view of the 
Government does not coincide and has acqui- 
tted an accused person, an appeal from such 
decision should “succeed. It is quite pos- 
sible that aniippellate Court may consider. 


that, if it was trying the person acquitted, 


it would have come to a different tinding ` 
from the learned Sessions J udge, but this 
by itself is not sufficient reason or justifica- 
tion for an appellate Court to disturb 
the findings of the lower Court and set 
aside its order of acquittal. The appellate: 
Court, if it is satisfied that the learned ` 
Sessions Judge . has “Spplied his mind to 
the case and has considered all the evidence 
and has come to his conclusions from such 
evidence, wilhout there being- apparent 
onthe record any perverse admission or: 
rejection or appreciation of such evidence, ' 


will accept. the finding of such Court and. 


reject an appeal from it. 

There are certain fundamental rules 
observed bolh in England and in India 
as regards the administration of criminal 
law, one being that every man is presumed 
innocent until his guilt is established ; | 
another being that, if there is a reasona-: 
ble doubt, the accused must have the 
benefit of that doubt. These rules have-the. 
sanction of the “English criminal law- of 
evidence and are in accord with the pro- 
visions ofthe Indian Evidence Act and I, 
am glad to observe that in this case the: 
learned Sessions Judge hag scrupulously: 
followed them. - - D 

In the view that. I have expressed it -is' 
hardly necessary for me to make further | 
comments on the case, I feel however that 
from my perusal of the evidence it: ap- 
pears that the identity of the respondent: 
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as the assailant of the deceased pongyt 
has not been sufficiently established. The 
swiiglé case for the prosecution as put for- 
watdby.. the learned Counsel for the 
„Grown is that Ah Yein, the driver of the 
‘car, should be believed. Although his evi- 
dence might be open to attack in minor 
details: there can be no doubt that U 
Wathawa, a pongyi, was assaulted and died 
as a result ofthis assault, and his assail- 
ant was the occupant of a motor car. The 
prosecution has. established so much. Whe- 
ther the motor car was the Pontiac car be- 
longing to Ah „Chun and driven on the 
night of the occurrence by Ah Yein and 
whether the respondent was its sole occupant 
at the time of the assault, is a matter which 
the pro ecution has entirely failed to es- 
tablish. 

The pongyis who have given evidence 
and whose evidence there is no reason to 
discard or discredit, state that as far as Lhey 
can recollect the car in which the assailant 
travelled that night was’ either yellow or 
brownish in colour. It is admitted thatthe 
Pontiac car in which the respondent rode 
that night was a blue car with a yellow 
band. In my opinion, itis quite impossible 
for persons who had every opportunity of 
observing the car and every reason to re- 
collect its colour to make a mistake bet- 
ween a blue and. a yellow or brown car. 
There is some evidence of witnesses who 
state that they thought that the car was a 
blue- one. No credence can be attached 
to the statements of these witnesses. It is 
quite clear that their evidence as regards 
the colour of the car has been made to 
fit the case. As regards the identity of 
the occupant of the car, the principal wit- 
messes, against the pongyies, are unable 
to identify the respondent as the occupant 
of the carthey saw. There is-a body of 
evidence to explain. Ah Yein the driver's 
statement that Ba U took off his pink gaung- 
baung and put on a white handkerchief, 
as witnesses have come forward to depose 
to the fact that the man in the car on the 
night of the occurrence was wearing some- 
thing whiteround his head. There was also 
an attempt made to identify the pasoc and 
the coat which Ba U was wearing. The 
learned Sessions Judge has rightly paid no, 
attention to evidence of the kind. In my 
opinion, the conduct of the driver, Ah Yein, 
after he came home with the car is inexpli- 
cable. He states that he did not of his 
own accord inform his master, Ah Chun, 
the next morning of the doings of Ba.U 


on the night before. He waited till one _ 
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Maung San advised him to tell Ah Chun 
all about what had happened. This Maung 
San is the gentleman Ah Yein stated that 
he had met at the pwe thatnight. Maung 
San, who was called by the prosecution, 
stated to the Court that Ah Yein did not 
tell him that Ba U was in the Car; nor 
did he state that he ever told Ah Yein to 
inform his master the next morning. 

The learned Counsel for the Crown has 
argued this appeal very fairly and prac- 
tically admitted thatthe conviction of the 
respondent must rest on the evidence of 


-the driver, Ah Yein, and that if this Court 


agreeing with the learned Sessions Judge 
is unable to accept Ah Yein’s evidence, 
then there is not sufficient evidence stand- 
ing by itself on the record to justify a re- 
versal of the order of acquittal. His task 
in this case has certainly been a difficult 
one, as an appellant from a judgment of 
acquittal has an uphill case and has to 
satisfy the-Court that the presumption 
of innocence which the accused is entitled 
to. as a result of the order of acquittal, 
and also the presumption that the learned 
Sessions Judge has given him the benefit 
of any reasonable doubt in the case, are 
not borne out bythe facts on a proper and 
correct reading of the evidenceon the re- 
cord. 

I feel, after giving every consideration 
to all the facts and evidence in the case, 
and. also after a perusal of the careful and 
correct appreciation of facts as contained 
in the judgment of the learned Sessions 
Judge, that the Local Government was ill- 
advised in filing this appeal, and I can 
discover nothing in the record which could 
lead the Local Government to consider 
the filing ofthis appealas being necessary 
or justifiable in the public interest. For 
these reasons the appeal is dismissed and 
the respondent is ordered to be released. 

Mya Bu, J.-I agree that this appeal - 
should be dismissed. 

N. Appeal dismissed. 


— amar karaman 


MADRAS HIGH COURT 
Second Civil Appeal No. 1261 of 1929 
. January 30, 1934 
LAKSHMANA Rao, J. 
PICHA PILLAL AND ANOTHEB—PLAINTIFFS 
— APPELLANTS i 
versus ` 
KATHAPERUMAL PILLAI AND OTHERS ~ © 
DEFENDANTS — RESPONDENTS 2 4 
Hindu Law—Adoption—Onus of proof—Admissions 
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—Shifting of onus— Joint Hindu family—Gift of 
joint, family property—Validity—Son’s right to 
recover prssession from donee. 

Though the onus of proving an adoption is initial- 
ly on tne party asserting it, admissions by the 
Opposite party would shiftthe onus on the principle 
that what a party himself admits to be true may 
reasonably be presumed to be true Chandra 
Kunwar v. Narpat Singh (l), referred to. 

A gift of joint family properties by a Hindu 
father to his nephew is void in toto and an undivided 
son can recover the properties from the donee. Insti- 
tution of a properly framed suit for partition is 
not his only remedy. Rottala Ranganatham 
Chetty v. Pulicat Ramaswami Chetti (2) and Ramanna 
v. Venkata (3), relied on. 


Appeal against the decree of the Court 
of the Subordinate Judge of Negapatam 
in A. S. No. 79 of 1928 (A. S. No. 134 of 
1923, District Court of East Tanjore at 
Negapatam) preferred against the decree 
of the Court of the District Munsif of 
Mayavram in O. S. No. 22 of 1927. 

Mr. C. A. Seshagiri Sastri, for the Appel- 
lant. 

Mr. S. Subramania Sastri for Mr. T. 8. 
Ramaswamt Ayyar, for the Respondent. 

Judgment.—The appellant is the un- 
divided son of the third iespondent and 
the suit out of which this second appeal 
arjseS was instituted by him for a declar- 
ation that two gift deeds executed by the 
third respondent io favour of his nephew 
- the first respondent are not valid, and 
recovery of the properties gifted with past 
and future mesne profits. ‘The second res- 
pondent is the father of the first respond- 
ent and their case was that the gift deeds 
were executed for their joint benefit though 
they were taken in the name of the first 
respondent. The gift deeds would un- 
disputedly be void as held by the lower 
Courts if the properties dealt with are 
the family properties of the appellant and 
the third respondent and the properties 
would be family properties if the third 
respondent was adopted by his maternal 
uncle Narayana Pillai. 

No doubt ‘the onus of proving the ad- 
option is initially on the party asserting 
it, but as pointed out by the Privy Council 
in Chandra Kunwar v. Narpat Singh (1), 
proof of admissions by the opposite party 
shifts the onus, on the principle that what 
a party himself admits to Le true may 
reasonably be presumed to be true and 
until the presumption is rebutted the fact 
admitted must be taken tobe established. 
The adoption of the third respondent is 
mentioned in Exs. B,C, C-1, K, L-1 and 

(1) 29A 184; 34 IA27; 4A LJ 102;9 Bom. LR 
267;5O LJ 115;11O WN 321;17 ML JI103;2ML 
T.109 (P O) - 
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L-3, the documents to which the second 
respondent is a party and he is described 
as the adopted son of Narayana Pillai even 
in Exes. P and Q, gift deeds in question. Tt 
is not suggested that there was any need 
or occasicn to describe him as such if he 
was not the adopted son of Narayana 
Pillai and in the absence of any attempt 
at explanation, the adoption must be taken 
to have been established. It follows there- 
fore that the properties are family prop- 
erties and as pointed out in Rottala Ranga- 
natham Chetty v. Pulicat Ramaswami 
Chetti (2) the gifts are void in toto. That 
being so the appellant is entitled tore- 
cover the properties: vide Ramanna v. Ven- 
kata (3), and the view of the Subordinate 
Judge that he can recover only his 
share in a properly framed suit for parti- 
ticn is untenable. There are no equities 
to be adjusted and the appellant is en- 
titled to a decree for possession with mesne 
profits at Rs. 150 per annum from Jan- 
uary £6, 1924. The decrees of the lower 
Court will therefore be modified and there 
will be a Cecree in favour of the appel- 
Jant for possession of the suit properties 
also with mesne profits at Rs. 150 per 
annum from January 26, 1924, till delivery 
of possession or three years from this date, 
with costs throughout. 


7 Appeal allowed. 
(2) 27 M 162. 2 
(3) 11 M 246. 


LAHORE HIGH COURT 
Civil Revision Petition No. 183 of 1930 
November 6, 1933 
JAI Lat, J. 
BANK or NORTHERN INDIA Lp. 
— PETITIONERS 
. Versus 
IMPERIAL BANK or INDIA, 
RAWALPINDI AND OTHERS— 


— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s.115— 
Revision—Another remedy open—High. Court's power 
to interfere if necessary in interests of justice, 

Although ordinarily the High Court does not 
entertain petitions for revision if the petitioner has 
another remedy toobtain redress open to him yet 
this is not an inflexible rule. The High Court is 
entitled to interfere on revision even when the 
petitioner has another remedy open to him if, having 
regard to all the circumstances of the case and in 
the interests of justice it considers such a course 
necessary. 


©. R. P. from an order of the Senior Sub- 
d „dge, Rawalpindi, dated January 18, 
0. 4 = 


1934 


Mr. Bhagat Govind Das, for the Peti- 
tioners. 

Mr. Mehr Chand Sood for Mr. M.. L. Puri, 
Messrs. H. J. Rustomji and Amar Nath 
Chona, for the Opposite Parties. 

Judgment.—These. two petitions are 
directed against an order of the Senior 
Subordinate Judge of Rawalpindi made 
under s. 73, Civil Procedure Oode. In 
execution of a decree obtained by the 
Imperial Bank against Ram Singh and 
others, assets came into the custody of the 
Senior Subordinate Judge on May 1, 1929 
and May 15, 1929. Rupees 2,343 were 
received on May 1, and Rs, 7,050 on May 
19. Several other decree-holders of the 
same judgment-debtors applied for execu- 
tion of the decrees or for a rateable share 
in the assets to be realised in the decree 
of the Imperial Bank.- The Senior Subordi- 
nate Judge held that the petitioners in the 
two cases before me, 1. e, the Northen 
Bank and Ram Bheja Mal, were not entitl- 
ed to rateable shares. These two decree- 
holders have therefore applied for revision 
of the order of the Senior Subordinate 
Judge. 

A preliminary objectionis taken that no 
revision lies in these cases because a 
remedy by suit is expressly given to the 
petitioners by the legislature. It is true 
that ordinarily this Court does not entertain 
petitions for revision if the petitioner has 
another remedy to obtain redress open 
to him butthis is not an inflexible rule. 
This Court is entitled to interfere on 
revision even when the petitioner has 
another remedy open to him if having 
regard to all the circumstances of the case 
andin the interests of justice it considers 
such a course necessary. J have consequ- 
ently heard the parties on the merits of 
this petition and have decided to inerfere 
on revision. J am influenced in doing 
so by the fact that the Senior Subordinate 
Judge has decided all the points in 
favour of the petitioners except one in 
each case and in deciding these points 
against the petitioners has made obvious 
mistakes, 

In the case of the Northern Bank, he held 
that the bank was not entitled to rateable 
distribution because the decree in its 
favour was. amortgage decree. An exa- 
mination of the decree shows that it is not 
so. It is a persunal decree against the 
judgment-debtor and the bank's lien has 


been declared on certain. life policies.. 
Under the circumstances, the proper course: 


should have been to deduct the surrender 


WaAsID. ALL v. EMPEROE 


1075 
value of the policies from the decretal 
amount of the Northern Bank and granta 
rateable share on the balance. I under- 
stood however that subsequently the policies 
have been sold and certain amounts have 
been realised by the bank which amounts 
Should now be deducted from the decretal 
amount and a rateable share granted to it 
on the balance. 

With regard to Ram Bheja Mal, the 
learned Judge was of opinion that this 
decree-holder could not get a rateable share 
because the decree in his favour was not 
against the judgment-debtor personally 
but against his firm. An examination of 
the decree shows that this view of the 
learned Judge also is erroneous. The 
decree is against the judgment-debtor 
personally although he is described as a 
member of the firm. In both these cases 
therefore the Senior Subordinate Judge 
has made obvious mistakes which ought 
to be corrected on revision. I accordingly 
accept the petitions and direct the Senior 
Subordinate Judge to grant rateable shares 
tothe petitioners with due regard to the 
observations made above. The petitioners 
will get their costs of these petitions 
against the respondent 

It may be mentioned that the Imperial 
Bank has transferred its decrees in favour 
of another person who was represented 
before me and the Imperial Bank appeared 
only formally in these proceedings. Two 
petitions were also filed by the Imperial 
Bank objecting to the order of the rateable 
distribution made in favour of the other 
decree-holders and these petitions were 
prosecuted by the transferees. - Nothing 
was however said in support of these 
petitions and they must be dismissed but 
there will be no order as to costs in them. 

N. Petitions accepted. 
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OUDH CHIEF COURT 
Criminal Revision No. 93 of 1932 
December 17, 1932 
Nanavorty, J. 

Shaikh WAJID ALI— 
APPLICANT 
tersus 
EMPEROR— Opposits PARTY 


Criminal Procedure Code (Act V of 184%), s. 476— 
Penal Code (Act XLV of 1860), ss. 211, 193—Offences 


‘under—Court which can take action in respect of 


the offences—Complaint not made by such Court— 
Application to District Magistrate to make complaint 
Jurisdiction of District Magistrate—Sessiong Court, 
when can take action under s. 476-B, 


It isonly the Oourt before whom offences of- 
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perjury and bringing a false complaint are commit- 
ted that can take action under s. 476, Criminal 
Procedure Code. When no application has been made 
under s. 476, Criminal Procedure Code, in the Court 
before which offences under ss. 211 and 193, Penal 
Code, are committed and that Court has, therefore, 
not made any inquiry or passed any order, and an 
application is made to the District Magistrate for 
making a complaint under s. 476, the District 
Magistrate has no authority to make the complaint 
In respect of the offence committed. 

The jurisdiction of the Court of Session only’ 
arises under s.476-PB when a Court subordinate to 
it has directed thefiling ofa complaint or refused 
to make a complaint under s. 476 or 476-A of the 
Code of Criminal Procedure. 

A criminal prosecution by a public servant should 
never be launched merely to feed fat the grudge of 
some private individual. 

Cr. R. against an order of the Sessions 
Judge, Bara Banki, dated August 17, 1932. 

Messrs. R. F. Bahadurji and Muhammad 
Husain Usmani, for the Applicant. 

Mr. G. H. Thomas, Government Advocate, 
or the Orown. 

Mr. H. G. Walford, for the 
Party. 


Opposite 


Judgment.—This is an application 
for revision of an order, dated August 17, 
1932, passed ‘by the learned Sessions Judge 
of Bara Banki purporting to be under 
s. 476B of the Code of Criminal Procedure, 
sanctioning the filing of a complaint for 
offences under ss. 211 and 193 of the Indian 
Penal Code, against Shaikh Wajid Ali. 

The facts out of which this application 
for revision arises are briefly as follows :— 

One Shaikh Wajid Ali made a complaint 
on March 19, 1932, alleging that Khan 
Sahib Shaikh Fariduddin Ahmad with his 
servants and others had collected together 
in front of a certain khaliyan or threshing 
floor belonging to the complainant and 
praying that the Sub-Divisional Magistrate 
should direct the police to go at once and 
disperse this gathering, otherwise the com- 
plainant feared that his life and property 
would be in serious danger. This com- 
plaint of Shaikh Wajid Ali was sent to the 
Police for an inquiry and report. The 
Sub-Inspector in charge of Police Station 
Kursi made a report on April 12, 1932 
and he examined the complainant Shaikh 
Wajid Ali on March 21, 1982 and made 
other inquiries into the complaint on subse- 
quent days. The statement of Shaikh 
Wajid Ali before the Sub-Inspector was to 
the effect that Khan Sahib Shaikh Farid- 
uddin Ahmad was not on the.spot but that 


‘it was his men who had gathered together 


and were threatening to remove the crops 


of Shaikh Wajid Ali from the threshing 


floor belonging to him. The Sub-Inspector 
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of Police further reported that there was no 
fear of a breach of the peace, although 
there was no doubt that a dispute between 
Shaikh Wajid Aliand Khan Sahib Shaikh 
Fariduddin Ahmad concerning the owner- 
ship and possession of the sahan or court- 
yard in front of the house of Shaikh Wajid 
Ali did exist. . 

On learning of this complaint of Shaikh 
Wajid Ali against himself Khan Sahib 
Shaikh Fariduddin Ahmad, Deputy Magis- 
trate of Ghazipur, sent a petition to the Dis- 
trict Magistrate of Bara Banki, through the 
Collector of Ghazipur under whom he was 
serving, requesting that the complaint of 
Shaikh Wajid Ali against him be taken on 
the file of the District Magistrate himself and 
dismissed under s. 203 of the Code of 
Criminal Procedure and asking that Wajid 
Ali be prosecuted under ss. 211 and 183 of 
the Indian Penal Code, and proceeded 
against also under s. 250 of the Code of Crimi- 
nal Procedure, and further that exemplary 
and deterrent measures should be taken 
against Wajid Ali for the safety of 1 espect- 
able people like the Depuly Magistrate 
himself. At ihe same time Khan Sahib 
Shaikh Fariduddin Ahmad also filed through 
his mukhtar Alimuddin a criminal ccm- 
plaint against Shaikh Wajid Ali and 9 
others under ss. 147, 352, 435 and 445 of 
the Indian Penal Code. This complaint of 
the general agent of Khan Sahib Shaikh 
Fariduddin Ahmad, Deputy Magistrate, as 
well as the complaint of Shaikh Wajid Ali- 
were dismissed by one order of the Deputy 
Magistrate, Khan Sahib M. Bashir Ahmad 
on May 30, 1952, on the ground that even 
though the facts alleged in these complaints 
be held true they did not constitute any 
cffence or any attempt to commit an offence 
under the Indian Penal Code, and there- 
fore, both the complaints were dismissed 
under s. 203 of the Code of Criminal Pro- 
cedure. 

As regards the letter sent by Khan Sahib 
Shaikh Fariduddin Ahmad to the District. 
Magistrate of Bara Banki through the 7 
District Magistrate of Ghazipur the only 
order which the District Magistrate chose 
to pass on it was that he would like to have 
a report on para. 11 of the letter received 
by him from the Sub-Divisional Magistrate 
of Nawabganj. Thereupon Khan Sahib 
M. Bashir Ahmad, Sub-Divisional Magis- 
trate of Nawabganj sent a report dated 
June 20, 1932, to the Deputy Commissioner 
of Bara Banki setting forth some of the 
facts concerning the dispute between Shaikh 


Wajid Ali and Khan Sahib Shaikh Farid- 
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uddin Ahmad and giving: out his opifiion 
that Shaikh Wajid Ali was careless in 
making his statement before him on 
March 19, 1932 and that the prosecution of 
Shaikh Wajid Ali might not be successfulin 
view of the report of the Sub-Inspector of 
Police that Shaikh Wajid Ali had definite- 
ly told that officer on March 21, 1932, that 
Khan Sahib Shaikh Fariduddin Ahmad 
was not among the rioters and had not 
been seen by Shaikh Wajid Ali on 
Marca 19, 1932. The only order passed by 
the District Magistrate of Bara Banki upon 
this report of the Sub-Divisional Magistrate 
of Nawabganj was to write the word “seen ” 
and put his initials to it and date it and 
subsequently the Sub-Divisional Magistrate 
dismissed the complaints of Shaikh Wajid 
Alias well as of M. Alimuddin, the general 
agent of Khan Sahib Shaikh Fariduddin 
Ahmad. 

There was an application for revision 
filed by M. Alimuddin against the order of 
Khan Sahib M. Bashir Ahmad, Deputy 
Magistrate of Bara Banki, dated May 30, 
1932, dismissing the complaint of the appli- 
cant under s. 203 of the Code of Criminal 
Procedure. This application for revision 
was dismissed by the learned Sessions 
Judge on July 9, 1932. 

Khan Sahib Shaikh Fariduddin Ahmad 
on July 18, 1932, himself filed through his 
Counsel Babu Sri Ram Nigam an appeal 
in the Court of the Sessions Judge of Bara 
Banki under s. 476B against what he called 
the order of Khan Sahib M. Bashir Ahmad, 
Sub-Divisional Magistrate of Nawabganj, 
refusing to make a complaint under s. 476 
of the Code of Criminal Procedure against 
Shaikh Wajid Ali. This appeal was allow- 
ed by the learned Sessions Judge of Bara 
Banki by his order dated August 17, 1932, 
and he set aside what he called the 
order passed by the Deputy Magistrate 
and directed that a complaint should be 
filed against Shaikh Wajid Ali charging 
him with having committed offences under 
ss. 211 and 193 of the Indian Penal Code 
and directing that the Government Pleader 
should appear in the lower Court on behalf 
of the prosecation against Shaikh Wajid 
Ali. Itis in respect of this order of the 
learned Sessions Judge, dated August 17, 
1932, that the present application for revi- 
sion has been filed in this Court. 

The facts set forth above will clearly show 


that the whole procedure adopted on behalf. 


of Khan Sahib Shaikh Fariduddin Ahmad 
was absolutely irregular, not to say illegal. 
‘There was no application under s. 476 
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of the Code of Criminal Procedure filed in 
the Court of the Sub-Divisional Magistrate 
of Nawabganj, namely Khan Sahib’ M. 
Bashir Ahmad, requesting that officer to 
make a complaint against Shaikh Wajid 
Ali, who had filed an alleged false complaint 
against Khan Sahib Shaikh Fariduddin 
Ahmad and his men on March 19, 1932. 
District Magistrate of 
Bara Bankisent by Khan Sahib Shaikh 
Fariduddin Ahmad may perhaps be treated 
asa complaint within the meaning of 
el, (H) of s. 4 of the Code of Criminal 
Procedure but that complaint was not 


made to the Court concerned before whom 


offences under s. 21l and s. 193 of the 
Indian Penal Code are said to have been 
committed and itis only the Oourt before 
whom the said offences of perjury and 
bringing a false complaint are said to have 
been committed that could take action 
under s. 476 of the Code of Criminal Pro- 
cedure. The District Magistrate of Bara 
Banki had in fact no authority to make a 
complaint in respect of the offences said 
to have been committed in the Court of a 
Deputy Magistrate of Bara Banki. No 
application having been made to Khan 
Sahib M. Bashir Ahmad on behalf of 
Khan Sahib Shaikh Fariduddin Ahmad 
that officer was not called upon to express 
any opinion whetherit was expedient in 
the interests of justice that an inquiry 
should be made into any offence referred 
to in s. 195 of the Code of Criminal Proce- 
dure nor was he called upon to record 
any finding to that effect and make a 
complaint thereof in writing and signed 
by him as presiding officer of the Court, 
These are the necessary steps laid down 
ins. 476 ofthe Code of Criminal Proce- 
dure before a complaint could be filed by 
the Sub-Divisional Magistrate of Bara 
Banki against Shaikh Wajid Ali. The 
learned Sessions Judge has treated the 
report which the Deputy Magistrate Mr. 
Bashir Ahmad submitted to the Deputy 
Commissioner of Bara Banki in compliance > 
with the latter’s executive order, dated 
Apyil 12, 1932, as an order passed by that 
Deputy Magistrate under s. 476 of the 
Code of Criminal Procedure. In fact if 
one reads that report of the Deputy 
Magistrate, dated June 20, 1932, one finds 
that the Deputy Magistrate has expressed 
no opinion one way or the other as to 
whether’ Shaikh . Wajid Ali should or 
should not be prosecuted for the alleged 
offence of perjury and of bringing a . 
false complaint nor is there any indication 
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in this report of the Deputy Magistrate 
as to whether hs intended or did not 
intend to file any complaint against Shaikh 
. Wajid Ali for the alleged commission 
of offences under ss.193 and 211 of the 
Indian Penal Code. 

The jurisdiction of the Court of Session 
only arises unders. 476B when a Court 
subordinate to it has directed the filing 
ofa complaint or refused to make a com- 
plaint under s. 476 or 476A of the Code 
of Criminal Procedure. It is, therefore, 
clear tomy mind, in view of the facts set 
forth above, that the order of the learned 
Sessions Judge dated August 17, 1932, was 
absolutely without jurisdiction and was 
therefore, ultra vires and illegal. 

Coming now to the facts themselves 
I find that there was really no intention on 
the part of Shaikh Wajid Alito put the 
criminal law into motion against Khan 
Sahib Shaikh Fariduddin Ahmad or his 
servants but that Shaikh Wajid Ali desired 
that the Sub-Divisional Magistrate should 
ask the Police to disperse the men who had 
assembled in the sahan or courtyard in 
front of the complainant's house. The 
words used in the complaint of Shaikh 
Wajid Ali March 19, 1932, are merely that 
the gathering be dispersed “majma rok 
diya jaye.’ Even when his deposition 
was recorded on March 19, 1932, on the back 
of the complaint allthat the complainant 
desired was that the Police should be asked 
to protect his life and property by dispers- 
ing the persons who had assembled in the 
sahan or the courtyard in front of his 
house and which was used by him as his 
khaliyan or threshing floor. Whatever 
doubts one may entertain as to the inten- 
tion of Shaikh Wajid Ali in filing his 
complaint, dated March 19, 1932,the fact that 
he-had ‘no intention to implicate Khan Sahib 
Shaikh Fariduddin Ahmad is perfectly 
clear from his statement made before the 
Sub-Inspector of Police of Thana Kursi, M. 
Ram Charan Lal on March 21, 1932, that 
Khan Sahib Shaikh Fariduddin Ahmad 
was not seen by himinthe gathering on 
March 19,1932. It is, therefore, clear that 
upon these materials no Criminal Court 
could possibly have held Shaikh Wajid 
Ali guilty of committing perjury or of 
filing a false complaint. 

Again it is admitted on all handsthat a 
bona fide dispute as tothe ownership and 
possession ofthe plot of land in front 
of the house of Shaikh Wajid Ali does 
exist between Shaikh Wajid Ali and 
Khan Sahib Shaikh Fariduddin Ahmad. 
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The learned Sessions Judge in his order 
dated July 9, 1932, dismissing the ap- 
plication for revision of M. Alimuddin, 
mukhtar of Khan Sahib -Shaikh Faridud- 
din Ahmad, has himself stated that he did 
not understand why thetwo parties instead 
of wasting their time in Criminal Courts 
did not go to the Civil Courts to have the 
matter in dispute determined. Itis, there- 
fore, clear thatif any criminal complaint 
was filed by a Court against Shaikh 
Wajid Ali in respect of the alleged com- 
mission of offences under ss, 211 and 193 
of the Indian Penal Code that would 
not really bein the interests of justice 
but would merely be in the personal 
interests of Khan Sahib Shaikh Fariduddin 
Ahmad who is eager to pursue his 
personal vendetta against Shaikh Wajid 
Ali; and it has always been held that a 
criminal prosecution by a public servant 
should never be launched merely to feed 
fat the grudge of some private individual. 

For the reasons given above I allow this 
application for revision set aside the order 
ofthe learned Sessions Judge of Bara 
Banki deted August 17, 1932 and direct that 
the complaintif any filed against Shaikh 
Wajid Ali for offences under ss. 211 and 
193 of the Indian Penal Code be consigned 
to ihe record room without any further 
Inquiry into it. 

N. Application allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Revision Application No. 407 of 1933 

January 24, 1934 
SAADUDDIN, A. J. C. 
MUHAMMAD AND OTHERS— 

PETITIONERS 
VETSUS 


EMPEROR— OPFOSITE PARTY 


Criminal traal— Appeal— Absence of appellant— 
Decision on merits— Necessity of—Criminal Procedure 
Code (Act V of 189%), s. 107—Proceedings under— 
Only one party bound down—Propriety of 

A criminal appeal cannot be dismissed in default 
and even if an appellant has defaulted, the Appel- 
late Court is not relieved of the duty of hearing the 
appeal on the merits and deciding it 

Where the dispute between the parties has been 
going on for some time and there is no probability . 
or even a likelihood of anything happening in the 
nature of a breach of the peace, security proceed- 
ings are not called for. Though it is not illegal 
it isinadvisable thatin such a dispute only one 
side should be bound down, as it gives an unfair 
advantage to the other side. 


DIN 
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Application for revision from an order of 
the Additional District Magistrate, Pesha- 
war, dated August 4, 1933. 

Mr. P. C. Kapoor, for the Petitioners. 

Mr. Kazi Mir Ahmad Khan, K. S., for the 
Orown. 

Order.—-There is some 
property between two 
Musammat Hafiza Begam, 
Ataulla Khan, and Musammat Amina 
Begam, widow of Ahmad Khan. Sher 
Ahmad Khan was agent of Musammat 
Hafiza Begam and is even now occupying 
the same capacity. It is said that K. 5. 
Mufti Abduiwadud Khan, retired D. 8. P., 
was the agent of Musammat Amina Begam 
andas such he gave some shops on lease 
to Din Muhammad. This dispute apparent- 
ly has been going on for some time. Sher 
Ahmad obviously with a view to get the 
upperhand, lodged a complaint against 
Din Muhammad and his two sons under 
s. 107, Criminal Precedure Code, for 
security. Later on Din Muhammad also 
lodged a counter-complaint against Sher 
Ahmad and two others. The Magistrate 
called upon both sides to furnish security 
for Rs. 500 for one year, Both sides 
appealed, Din Muhammad's appeal 
was rejected on August 4, by the Addi- 
tional District Magistrate wilh ths following 
order : 

“Appellant has been summoned Court Chaprasi 
has visited the bar room to call appellants WCounsal, 
Neither appellant nor bis Counsel are present, 
Appeal is dismissed in default under s. 421, Criminal 
Procedure Code.” 

This order obviously is untenable. A 
criminal appeal cannot be dismissed in 
default and if an appellant has defaulted, 


dispute about 
ladies, namely 
daughter of 


the Appellate Court is not relieved ofthe . 


duty of hearing the appeal on the merits 
and deciding it. This is frankly conceded 
by the learned Government Advocate. 
Sher Ahmad’s appeal came for hearing 
before thesame Additional District Magis- 
trate who on August 10 accepted it, 
remarking that the proceedings showed 
that Din Muhammad wasthe provoker and 
aggressor in this dispute. ‘Tha position 
thus created is rather awkward. The lower 
Appellate Magistrate in his judgment has 
practically decided the case against Din 
Muhammad on the merits, even though he 
had already rejected his appeal for default 
as noted above. If the order of rejection 
for default is set aside and the appeal is 
remitted to the Appellate Court for rehearing 
and decision on the merits, it will serve no 
useful purpose as the Magistrate having 
given his opinion will find himself in a 


RAJA RAM PAL SINGH v. ABDUL HAMID 


1079 


difficult position. I have therefore decided 
to hear this revision petition by Din Muham- 
mad on the merits. 

Ib is not illegal, but it is obviously in- 
advisable, that in a dispute like this only 
one side should be ‘bound down. This 
obviously gives an unfair advantage to the 
other side, In civil disputes this is always 
the first move made by a party who is 
anxious to steala march over his opponent. 
Great caution should be exercised in not 
allowing such manoeuvres to` succeed and 
until and unless there has been an obvious- 
ly clear case, security proceedings in such 
cases should be discouraged. As I- have 
already noted this dispute has been going 
on for some time and up to this time no- 
thing untoward has happened. The re- 
cord of evidence does not show that there is 
a probability or even a likelihood of any- 
thing happening in the nature of a breach 
of the peace, and I do not think that the 
security proceedings are called for in this 
case. I therefore accept this petition, set 
aside the: order of the Magistrate and 
cancel the security bond if given. 


N. Revision accepted. 


Ea ad 


OUDH CHIEF COURT 
Second Rent Appeal No. 30 of 1932 
December 11, 1933. 
NanavutTty, J. 
RAJA RAM PAL SINGH—Puarntire 
APPELLANT 
versus 
ABDUL HAMID —Derenpant— 
RESPONDENT 

Landlord and tenant — Land remaining uncultivated 
on account of the landlord not allowing cultivation by 
tenant - Arrears of rent, if can be claimed for the 
period -Civ.l Procedure Code (Act V of 190x),8 100 
— Finding of fact based on admissible evitence— 
Whether binding in second appeal. 

Where a land remains fallow and uncultivated for 
a period onaccount of the landlord preventing 
cultivation by the tenant, arrears of rent for that 
period cannot be claimed. 

A finding of fact based upon admissible evidence 
is binding in second appeal, aaa 

S. Rent A. agains: order of District Judge, 
Lucknow, dated March 18, 1932. 

Mr. H. D. Chandra, for the Appellant, 

Mr. B. P. Misra, for the Respondent. 

Judgment.—This isa plaintiff's appeal 
agalnst an appellate judg nent of the Dis- 
trict Judge of Lucknow dismissing the 
plaintiffs suit for arrears of rent. The facts 
of the case have been fully set forth in the 
judgment of the trial Court as well asin 
the judgment of the lower Appellate Court : 


~ 
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‘and need not be'recapitulated here. The 
“only point urged before me in this appeal is 
that the defendant was liable for the rent of 
‘the holdings for the years in suit although 
it is admitted that the land remained fallow 
and uncultivated during these years. I 
cannot for a moment accept this contention. 
The facts preceding the filing of this 
suit for arrears of rent are as follows:—The 
defendant was admittedly the muktar and 
‘‘ guzaradar » of the late Raja ‘Bhagwan 
Bakhsh Singh of Itaunja. On the death of 
Raja Indra Bikram Singh in 1921, disputes 
arose. as tothe succession to the talukdari 
property between Bhagwan Bakhsh Singh, 
brother of the present plaintiff Raja Ram- 
pal Singh, and one Surendra Bikram Singh 
who gave himself out to be the adopted son 
of Raja Bikram Singh, deceased. This led 
to the filing of civil suits which were ulti- 
mately compromised on October 4, 1923, by 
a compromise in the nature of a family 
settlement and a formal deed of family ar. 
‘rangement was also registered on January 
24, 1924, between Rampal Singh, his brother 
Bhagwan . Bakhsh Singh and Surendra 
Bikram Singh, 

Under this agreement, which was binding 
on the plaintiff to the present suit, this land 
in suit was granted to the defendant by 
way of “‘guzara” for all time unless he þe- 
came disloyal to the talukdar and then the 
guzara land was liable to be resumed by 
Raja Bhagwan Bakhsh Singh. In 192: 
Raja Bhagwan Bakhsh Singh sued for re- 
sumption of the guzara land. This suit 
was finally decided in 1931 and it was held 
that the land could not be resumed. The 
present suit for arrears of rent is in respect 
of the years 1928 to 1931 (Kharif 1335 Fasli 
to 1338 Fasli). The defendant's contention 
is that the plaintiff did not allow him to 
cultivate the land during the years in‘suit. 
This contention of the defendant has been 
upheld by the learned District J udge of 
Lucknow who writes as follows: 

“In the circumstances I am inclined to 
contention of the defendant that by 1335 Fasli, the 
defendant-appellant’s two sub-tenants, Abdul Sami 
and Bhagoo of whom the former has been examined 
as a witness. for the defendant-appellant, were pre- 
vented from cultivating this holding and that there- 
after the defendant-appellant, owing to the position 
and influence of the plaintiff Raja Rampal Singh, 
was intimidated from entering upon the said holding 
until the suit was finally decided by the Chief Court 
in 1931." 

In my opinion this finding of the learned 
District Judge is a finding of fact based 
upon admissible evidence and is binding 
upon this Court in second appeal. This 
finding is also supported by the statement 


accept the 
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of B. Lachman Prasad, the Pleader’ of 


“Raja Bhagwan Bakhsh Singh, in the Court 


of the Munsif on April 8, 1925, in the suit 


filed by Raja Bhagwan Bakhsh | Singh 


against Abdul Hameed, thé defendant-res- 


pondent. That statement runs as Toilows: 
“Nineteen plots are mentioned in the document for 
which defendant’s guzara was given. The plots are 
in defendant’e possession. The name of the defendant 
was entered in patwarz’s paper in pursuance of the 
document of guzara ds tenant in chief under cl (b), 
The plaintiff parted with his possession over the 
plots and the defendant came into possession, but old 


-tenants reversed this position Subsequently, when 


misunderstandings arosé- between the plaintiff and 


‘the defendant, the plaintiff prohibited the tenants 


from paying rent to the defendant. After that 


prohibition this suit was filed.” 


In my opinion this appeal is concluded by 


the finding of fact of the lower Appellate 


Court on this point and must fail. I ac- 
cordingly dismiss this appeal with costs. 
N. Appeal dismissed. 


>- LAHORE HIGH COURT 
Second Civil Appeal No. 1244 of 1932 
February 19, 1934 
ABDUL Rasalp, J. 
iru JASKARAN DAS-MUL CHAND 
— DREEBNDANTS— APruLLANTS 
versus 


Fıru RAM CHAND-GOPI CHAND— 


PLAINTI #FS—RESPONDENTS 

A bitration—Firm—Reterence by one partner— 
Validity of Reference—Civil Procedure Code Act V 
of 1908), O. XLI, r. 4—Decree against firm— Decree 
valid against one partner but proceeding on a ground 
common to all—Setting aside of decree 

One partner ofa firm cannot enter into an agree- 
ment to refer amatterin dispute to arbitration on 
behalf ofa firm unless all partners join init. When 
one of the partners refers a dispute relating to the 
affairs of the firm to arbitration and he is not 
authorised by his partners to make the reference, 
there ig no valid reference to arbitration on behalf 
ofthefirm. Radha KishenChuni Lal v. Ahsa Mal 
Ishar Das (1), followed. Bishambar Mal Pala Mal y. 
Firm. Ganga Sahai Nihal Chand (2), Khalsa Brothers 
Agency v. Hariram Sriram (3) and Saturjit Pertap 
a ak Sahiv. Dulhim Gulah Koer (4), distinguish- 
e 


Where a decree has been passed against a firm 
even if if is found ta bea valid one as far as one of 
the partners is concerned, and the decree proceeds 
ona ground common to all, it must be set aside 
aoe entirety under O. XLI, r. 4, Civil Procedure 

ode. 


S. CO. A. from the decree of the District 
Judge, Delhi, dated June 11, 1932, revers- 
ing that of the Subordinate Judge, Second 
Class, Delhi, dated June 24, 1931. 

Mr. Achhru Ram and Lala Badri Das, 
R. B., for the Appellants. : 

= Shamair Chand, for the Respond- 
ents, -` 
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.Judgment.—The facts having a bearing 
onthe question of law involved in this 
appeal may be shortly stated. On Chet 
23, 189),a firmin Peshawar, Ram Chand- 


Lachman Das by name, drew a Shahjog ’ 


hundi onthe firm Ram Chand-Gopi Chand 
in favour of Bhai Ishar Singh for Rs. 800. 
This hundiwas presented by a firm 
Lakshmi Narain-Bano Mal to the plaintiffs 
“Ram Chand-Gopi Chand on April 1l, 
` 1924, and Rs. 800 were paid by the plaint- 
iffs regarding this hundi. The defendants 
Jaskaran Das-Mool Chand somehow got 
holdof this discharged hundi and pre- 
sented it to the plaintiffs on Aprilli, 1924 
and received a sum of Rs. 800 for it. 
When the plaintiffs examined 
counts it was discovered that the same 
hundi had been paid twice over. They 
consequently, asked the defendants to 
refund the amount with interest. The 
' defendants refused to pay and the dispute 
was ultimately referred by the parties to 
the arbitration of the sarafa panchayat 
of Delhi. The sarafa panchayat investi- 
gated the matter fora long time, and after 
about two years gave their decision 
on July 31,1926 and this decision was 
written in the Minute Book of the pan- 
chayat. They decided that the plaintiffs 
were entitled to receive Rs. 800 from the 
defendants. ‘The decision arrived at and 
embodied in the Minute Book was signed 
by 12 members in the office of the pan- 
chayat, and by 21 members by circula- 
tion of the Minute Book. The award was 
written out on stamp paper on March 3, 
1927 and was signed only by Rai Bahadur 
Sri Kishen Das,as Chairman of the pan- 
chayat. The plaintiffs filed an application 
for having the award madea rule of the 
Court, but this application was held to be 
barred by limitation. The plaintiffs, there- 
upon brought a suiton the basis of the 
award for recovery of Rs. 800 as principal 
and Rs.103 as interest, and also prayed 
that inthe event of the award being 
declared invalid they should be given a 
decree on the original cause of action as 
a fraud had been practised upon them 
by the defendants by securing payment 
of Rs: 8000n the basis of a hundi that had 
already been discharged. The defendants 
denied the allegations of the plaintiffs and 
allégedthat they had received the hundi 
in dispute from Messrs. Bishen Das-Sham 
Das of Lahore and had presented it to the 
plaintiffs in due course. They denied 
having fraudulently. received. this money 
or their liability to refund the same and 
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further pleaded that the reference and the 


-award were invalid and that the suit was 


The trial Court dismissed 
holding that 
there had been no proper reference to 
arbitration as Khairati Lal-had no authority 
to refer the matter to arbitration on behalf 
of the defendant, that no proper and valid 
award had been made, that the suit on the 
original cause of action was barred, that 
the defendants were not guilty of fraud 
being holders in due course, and that no 
double payment on{the hundi in {dispute 
had been proved. The plaintiffs appealed 
to the learned District Judge, who came to 
the conclusion that there was a proper 
reference and thata valid award had been 
made. On these findings he accepted the 
appeal and granted the plaintiffs a decree 
for the full amount claimed by them.. 
The defendants have preferred a second 
appeal to this Court. 

It was contended on behalfof the ap- 
pellants that the finding of the learned 
District Judge that Khairati Lal had 
authority to make a reference to arbitration 
on behalf of the defendants was based on 
conjectures only and that there was abso- 
lutely no evidence onthe record showing 
that Khairati Lal had any authority to 
bind the other partners. Itmay be men- 
tioned that the defendant - firm consisted 
of six partners, namely, Chhote Lal, 
Shambhu Dial, Johri Mal], Piare Lal, Hira 
Lal and Khairati Lal, andthat it was not 
a joint Hindu family firm. The reference 
to the arbitration was made by Khairati 
Lal only. It has been laid downin Radha 
Kishen-Chuni Lal v. Ahsa Mal-Ishar 
Das (1) that one partnerofa firm cannot 
enter into an agreement to refer a matter 
in dispute to arbitration on behalf of a 
firm unless all partners join in it. The . 
entire law onthe subject has been discus- 
sed in this ruling, and I respectfully agree 
with the reasoning embodied inthe judg- 
ment of Addison, J.,in this case. In the 
present case the other partners denied 
that Khairati Lal had any authority to 
refer any dispute relating to the affairs of 
the firm to arbitration. It is true that 
they were likely to adopt this attitude in. 
order to safeguard their own interests, but 
the fact remains that there is not an iota 
of evidence onthe present record which 
may go to show that Khairati Lal had in 
fact any authority to refer the dispute in 
question to arbitration. The learned Dis- 
j Ta Ind. Oas. 705; A I R 1926 Lah. 91; 7 Lah, L 
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trict Judge has relied to a great extent on 
probabilities and has come to the conclusion 


that 
“the story told by the defendants is a tissue 


of liesfrom beginning to endand that Khairati 
Lal either had the authority of the partners to 
make the reference, or that the subsequent proceed- 
ings took place with their full knowledge and 


consent.” | 
In the absence of any definite evidence 


to support this finding I must hold that it 
has not been established that Khairati 
Lal was authorised by his partners to make 
the reference in question. 

The learned Counsel for the respond- 
ents contended that the finding of fact 
arrived at by the learned District Judge 
was based on circumstantial evidence, 
buthe was not able to point to any cir- 
cumstances which may justify the con- 
clusion of the learned District Judge. 
Reliance was placed on behalf 
of the respondents. in Bishambar Mal 
Pala Mal v. Firm Ganga Sahai Mihal 
Chand (2) which lays down that a reference 
to arbitration signed by the managing 
member of .2 firm only was a-valid refer- 
ence, This ruling is, however, inapplica- 
ble in sgo far as thereis no evidence in 
the present case that Khairati Lal was the 
managing member of the firm of the 
defendants. The facts of Khalsa Brothers 
‘Agency v. Hariram Sriram & Co., 83 Ind. 
Cas. 539 (3) and Saturzit Pertap Bahadoor 
Sahi v. Dulhin Gulab Koer (4)relied upon 
on behalf of the respondents are material- 
ly different from the facts of the present 
case and those rulings are, therefore, of 
no assistance. I, therefore, hold that in 
the present case there was no valid refer- 
ence to arbitration on behalf of the de- 
fendants. 

The validity of the award was also 
challenged on behalf of the appellants. 
Tt was urged that the presence of all the 
arbitrators at all meetings and above all 


at the last meeting when the final act - 


of arbitration was done was essential 
to -the validity of the award passed by 
the arbitrators. Reliance was placed in 
Nand Ramv. Fakir Chand (5), Ram Narain 
Roy v. Baij Nath Malle (6) and Mamidi 
Appayya v. Yedan Venkataswami 47 Ind, 


-< Gas. 597 (7) in this respect, The learned 
(2) 71 Ind. Cas, 734; A I KR 1923 Lah, 212; 5 Lah, 


L J 5. 
13) 83 Ind. Cas, 439; 17 S L R 16i; ATR 1924 


Sind 29. 
“4) 24 O 469, 
(5)7 A 523; A W N 1885, 139. 


(6) 29 O 36. KEN 
(1) 41 Ind Cas. 597; (1918) M W N 4771; 24 ML T 


102;8 L W 17}. 
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Counsel for the respondents contended 
that when the parties referred the matter 
to the panchayat they must have known 
that about 50 persons constituted the 
panchayat and that all of them were not 
likely to be present on each hearing, and 
that in these circumstances irregularities 
in the proceedings of the arbitrators do 
not in any way affect the validity of the 
award. As J have held that there was no 
valid reference to arbitration, it is unneces- 
sary to discuss the question of the validity 
of the award at any great length. After 
a careful consideration of all the points 
urged on behalf of the respondents I am of 
the opinion that there was no valid award 


“in this case, 


The irregularities in the proceedings of 
the arbitrators are fully detailed in the 
judgment of the trial Court and need not 
be repeated here. 

It was contended on behalf of the res- 
pondents that the decree of the learned 
District Judge should not be upset in 
its entirety, and that the decree was a 
perfectly valid one so far as Khairati Lal 
himself was concerned. The decree was 
passed ‘against the defendant firm and 
the firm has preferred an appeal to this 
Court. Five of the partners of the firm 
have been made appellants while- Musam- 
mat Kino, a minor daughter of Khairati 
Lal, has been made a respondent. The 
decree of the learned Distiict Judge, 
however, proceeds on a ground common to 
all and under the provisions of O. XLI, 
r. 4, Civil Procedure Code, it must be set 
aside in its entirety. 

For the foregoing reasons I accept the 
appeal, set aside Lhe decree of the learned 
District Judge and remand the case to 
him under O. XLI, r. 23 of the Civil 
Procedure Code, for a decision of the 
appeal on the merits, The court-fee levied 
on the memorandum of appeal to this 
Court shall be refunded and the costs will 
abide the result. 

N. Appeal accepted, 


a rama ag 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No, 111/51 of 1933 
January 13, 1934 
MIDDLETON, J. O. 

L. BHAG CHAN D — DreorEE-HOLDER— 

APPELLANT 
versus 
Musammat NAJAB SULTAN— 
J UDGMENT-DEBTOR— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0, XXI, 


1934 


“rr, 89, 84 (2), 72, s. 148—Deposit under r. 89—Inelusion 
of five per cent.on purchuse price—Necessity of—In- 
terest in properly, whether should date from the time of 
sale—Deposit of twenty-five per cent —Decree-holder 
purchasing in auction—Obligation to deposit not 
dispensed with—Sale, if complete—Limitation Act 
(IX of 1908), Sch. I, Art, 166—Limitation under, 
af can be extended. 

A deposit made under O. XXI, r. 89, Civil Pro- 
cedure Code, must include five per cent. on the 
purchase pricefor payment to the auction-purchaser. 
It is not necessary that the interest in the property 
should date from before the time of the sale So long 
as a person is interested at the time of ths application 
he isentitled to make an application. 

It is essential for the auction-purchaser to 
deposit 25 per cent. whether he is the decree- 
holder or not Ifheis the decree holder he can ask 
the Court to dispense with this objection but his 
failure to do so will be attended with the natural 
consequence that the sale will be incomplete. 

The period of limitation under Art. 166, Limitation 
Act, being fixed by statute and not by the Court, 
it cannot be extended under s. 148, Civil Procedure 
Code, or under s. 5, Limitation Act. Khairan v. 
Alliance Bank, Simla (4\ and Kanwal Ram v. Gurder 
(5), distinguished Iqbal Narain v. Raj Kumar 
Bakhsh (7), referred to. i 

F.C. A. from an order of the Senior Sub- 


Judge, Peshawar, dated June 17, 1933. 


Sheikh Allah Baksh, for the Appellant. 
Mr. Kazi Mir Ahmad Khan, K. S., for the 
Respondent. 


Judgment.—In execution of a decree, 

property belonging to the judgment-debtor 
was auctioned on April 23, 1933 and was 
knocked down by the auctioneer to the 
decree-holder at a price of Rs. 3,100 none 
of which was paid upon the spot. The re- 
sult was reported to the Court upon May 
8, 1933 and on. that date the Court directed 
the decree-holder to deposit 5 per cent. 
Government commission on or before May 
18, 1933 and further directed that the 
sale was to come up for confirmation on 
June 8, 1933. On June 7, 1933, the judg- 
ment-debtor applied under O. XXI, r. 89, 
Civil Procedure Code, stating that she had 
mortgaged the property for the full 
amount entered in the proclamation for 
sale (over Rs. 5,000) and on the same day 
that sum was deposited, by one Muham- 
mad Sadiq, the alleged mortgagee. The 
executing Court, purporting to act under 
O. XXI, r. 89, Civil Procedure Code, has 
accepted this deposit, has refused to con- 
firm the sale and has ordered that the 
deposit be paid to the decree-holder in 
satisfaction of the total amount then under 
execution, but not in full satisfaction of the 
decree. The decree-holder has appealed 
against this order and the following points 
are raised on his behalf: — 


(1) The amount deposited on behalf of ` 
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. the judgment-debtor upon June 7, 1933, did 


not include a sum equal to 9 per, cent. of 
the purchase money for payment to the 
auction-purchaser and was therefore not a 
valid deposit under that rule. In support 
of this contention the following cases have 
been cited: Ballabh Das v. Sobha Singh (1), 
Narayan v. Ramkrishnaji (2) and Sadashio 
Kartatkar v. Narayan (3). The point has 
not been contended by Counsel for the res- 
pondent and there is ample authority for 
the view that a deposit made under r. 89 
must include’S per cent. on the purchase 
price for payment to the auction-purchaser, 

The second point raised is that the 
person who deposited the amount did ‘not 
hold any power from the judgment-debtor 
and was not himself a person interested 
in the property. This point cannot be 
allowed in that it is not necessary that the 
interest in the property should date from 
before the time of the sale. So long as 
a person is interested at the time of the 
application, he is entitled to make an 
application. Muhammad Sadiq was cer- 
tainly interested by the mere agreement 
to mortgage and he himself applied in 
addition to the judgment-debtor. 

The third point raised is that the 
application was not within time. Limita- 
tion is governed by Art. 166, Limitation 
Act and is 30 days from the date of the 
sale. It is argued that the date of the 
sale is the date on which the property was 
knocked down by the auctioneer to the 
decree-holder, namely April 28 and that 
therefore the application purporting to be 
under r. 89 was barred by limitation. It ig 
further pointed out that the period of limi- 
tation being fixed by statute and not by 
the Court, it cannot be extended under 
s. 148, Civil Procedure Code, or under 
s. 5, Limitation Act. There can be no 
doubt that the second contention is right 
and that the Court could not extend the 
period, but there has been considerable 
divergence of opinion amongst the High 
Court in India as to the meaning of the 
words “date of the sale.” Counsel for the 
respondent whilst relying on this divergence 
of opinion also presses a further point based 
upon rr.72and 84, O. XXI. Under r. 72 a 
decree-holder who purchases the property | 
may be allowed to set off the amount of 
the decree against the purchase money, 
but under r. 84 every auction-purchaser 
must deposit 25 per cent. of the purchase 

(1) 78 Ind Cas, 270; A IR 1924 Nag, 216, 


(2) 78 Ind. Cas, 705; A I R 1925 Nag 30. 
(3) 106 Ind. Oas, 568; A I R 1929 Nag, 10, 
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money immediately the property is knock- 
ed down tō him. Under r. 84 (2) the 
purchaser, if he is the decree-holder and 
is entitled to set off under r. 72, is entitled 
to the concession that the Oovrt may dis- 
pense with the deposit. It is argued that 
it is for the Court and not for the decree- 
holder to determine whether the deposit 
shall be made or not, and that in this case 
the decree-holder neither paid a deposit of 
25 per cent. nor applied to the Court to 
dispense with that deposit. Counsel re- 
lies upon a ruling of the Lahore High 
Court, Khairan v. Alliance Bank, Simla 
(4), in which it was held that in the absence 
of a deposit of 25 per cent. the sale had 


not taken place and that limitation did” 


not start to run from the date of the ac- 
tual auction. He has further cited Oudh 
and Nagpur cases reported as Kanwal 
Ram v. Gurdei (5) and Remya v. Baliram 
(6) in support of the same view. These 
eases are differentiated from the present 
case in that the auction purchaser concern- 
ed in them was not the decree-holder, 
but in a more recent ruling reported as 
Iqbal Narain v. Raj Kumar Bakhsh (7) the 
game principles were applied in a case 
where the decree-holder was the auction- 
purchaser. 

This contention goes to the root of the 
matter, for the auction-purchaser in this 
ease has never deposited 25 per cent. and 
if the view put forward for the respondent 
be accepted, there has been no sale up to 
the present. Counsel for the appellant meets 
this argument by urging that a Court may 
dispense with the requirements of r. 84 
either by express order or by implication, 
and relies upon the order of the Court 
dated May 8, 1933, directing the decree- 
holder to pay Government commission be- 
fore May 18, in which order there is no 
reference to anv deposit of 25 per cent. 
The contention of the learned Counsel for 
the respondent must prevail. It was essen- 
tial for the auction-purchaser to deposit 
95 per cent. whether he were the decree- 
holder or not. If he were the deeree- 
holder, he could have asked ihe Court to 
dispense with that obligation, but he failed 
t6 doso with the natural consequence that 
the sale has not been completed. In these 
circumstances there having been no com- 
pleted sale, the deposit on behalf of the 

(4) 50 Ind, Oas 914; AIR 1919 Lah. 209. 

_ (5) 132 Ind. Cas. 263; A I R1931 Oudh 291; 80 W 
” N 633: Ind. Rul. (1931) Oudh 283. 

(6) 106 ind Cas. 333; A L R 1978 Nag, 111. 

(7) 147 Ind, Cas. 1077; A IR 1934 Oudh 25; 110 
W N18; 6 RQ 354; 19340 L R 266. 
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judgment-debtor cannot be held to have 
been made under r. 89, but was merely 
the deposit of money for satisfaction of 
the amount in execution at a time when 
no sale had taken place. In these circum- 
stances the payment to the decree-holder 
in satisfaction of the amount in execution 
is a correct procedure and I therefore dis- 


miss the appeal with costs. 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal from SER Decree No. 2 of 
1933 
December 13, 1933 
MOUKERJEE J. 
AKHIL BANDHU GUHA AND OTHERS — 

APPELLANTS 

VETSUS 


SURADHUNIDEBYA CHOWDHURANI 
AND OTHERS — RESPONDENTS 

Court Fees Act (VII of 1870), Sch, I, Art. 1, Sch. IT, 
Art. 17, cl, vi—Mortgage— Defendants holding prior 
and subsequent morigages—Suit by plaintiff —Decree 
on the basis of plaintiff's being first mortgagee— | 
Appeal—Right of defendants to have their rights 
protected—Advantages sought by defendants, if can 
be assessed at money value—Court-fee payable on 
appeal, 

The appellants held a prior mortgage and two 
subsequent mortgages in respect of certain properties 
which were also covered by a mortgage in favour 
of the plaintiff In a suit by plaintiff he was 
given relief on the basis of his being the first 
mortgagee ignoring the appellant's prior mortgage. 
The appellants sought to bring the case within the 
words of Sch. JI, Art. 17 (vt); 

Held, that althoughthe appellants were asking for 
certain advantages they were doing so only on the 
footing of their being prior as well as subsequent 
mortgugees who were made parties to the suit, that 
their position in the appeal must be that as defend- - 
ants in the plaintiff's suit they are entitled to have 
certain rights of theirs protected in the decree which 
the plaintiff obtains or has obtained, and hence the 
dues on the appellants’ mortgage or mortgages can- 
not be regarded as the value of the subject-matter 
in dispute and that the advantages which the ap- 
pellants are se king cannot be assessed ata money 
value, so long as they are asking for them in the 
suit or in the appeal and hencethe memo of appeal 
would come within the words of cl. (vi) of Art. 17, 
Sch IJ, Court Fees Act and not within Art. 1, Sch I. 

It has not been the policy of the law to tax with 
eourt-fees ad valorem every advantage which a party 
isseekingfor in Courts, Until the amendment of 
the Code in 1929 a prior mortgagee’s rights were 
not required to be adjudicated on in a suit bya 
puisne mortgagee in the manner now provided for 
and the legislature while it has now enacted 
From No. 10 and given it statutory recognition in 
rr. 243) and 4 (1!) of O. XXXIV has not yetmade 
any provisions for court-fees which may be payable 
by the prior mortgagee, 

Messrs. Atul Chandra Gupta, Ramendra 
Chandra Roy and Hiran Kumar Roy, for. 


the Appellants. 
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Dr. S.C. Basak and Mr. Rupendra Kumar 
Mitter, forthe Secretary of State. 

Judgment.—The appellants hold a 
prior mortgage (Ex. S) and two subsequent 
mortgages (Exs. R & T) in respect of some 
` properties which are also covered by a 
mortgage (Ex. 1) in favour of the plaintiff 
respondent. There are some additional 
properties in Ex. 1 and Ex. T but the 
matter is of no importance in this con- 
nection. There were two mortgagors of 
whom one having died the other is now 


the sole respondent representing the 
entire interest of the mortgagors. 
The suit was for enforcement of the 


plaintiff's mortgage. The dues on all the 
four mortgages have been found by the 
Court below which has madea decree in 
Form No.9 of App. D which is the Form 
applicable to adecreein a suit by the lst 
mortgage against the mortgagor with the 
2nd mortgagee as a party. The Court 
has thus giventhe plaintiff relief on the 
basisof his being the ist mortgagee and 
ignoring the appellant's mortgage (Ex. 8) 
whichif it is taken inlo account would 
make the plaintiff the 2nd mortgagee and 
would makethe appellants the Ist mort- 
gagees as well as subsequent mortgagees 
after the plaintiff's mortgage. 

On the basis on which the Court below 
has proceeded 

(a) The Court has made a decree in Form 
No. 9 and has refused to make a decree 
in Form No. 10 as was asked for on behalf 
of the appellants because the plaintiff had 
not prayedfor redemption of the appel- 
lants’ prior mortgage. It has thus ordered 
the sale of the property subject io the 
prior mortgage unless a sale free from the 
prior mortgage is properly applied for 

under Chap. XXXIV r. 12. 
` (b) The Court has refused the appellants’ 
prayer to be given liberty to apply for the 
sale of the additional property mortgaged 
by Ex. T (which is not in Ex. 1). It has held 
that this is an advantage which the 
appellants are claiming in excess of what 
they can have in the plaintiff's suit. 

(c) The Court has refused the appellants’ 
prayer fora reservation 
apply for a personal decree. It has held 
that such a rightcannot be reserved for a 
defendant. i 

The prayers, refused as above, have been 
repeated inthe Memorandum of Appeal 
which the appellants have preferred. We 
are not concerned, at the present stage, 
with the merits of the prayers or of the 
grounds upon which they have been refus- 
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of their right to: 
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ed. The question at this stage -is only a 
question of court fees. 


The Crown relies upon Sch. 1, Art. 1 and 
contends that the case falls within the 


words: — 
‘Memorandum of appeal not otherwise provided 
in this Act .-.: when the amount or value of the 


subject-matter in dispute’ etc. 

The appellants desire to bring the 
case within the words of Sch. II, Art. 17 
(vi): 

"Memorandum ofappealin each of the following 
suits .. every suit where itis not possible to 
estimate at a money-value the subject-matter in 
dispute and whichis not otherwise provided by 
this Act.” 


It is conceded that there is no other pro- 
vision which need’ be considered or is 
specifically applicable. - 

The appellants no doubt are asking 
for certain advantages, but they are doing 
so only on the footing of their being prior 
as well as subsequent mortgagees who 
were made parties to the suit. The decree 
which has been or may be passed in the 
suit will no doubt be a decree to their 
advantage and which they will be compe- 
tent to execute, to the extent that it entitles 
them to any relief or reliefs on their own 
mortgages. But their position in the appeal 
must bethat as defendants in the plaintiff's 
suit they are entitled to have certain rights 
of theirs protected in the decree which 
the plaintiff obtains or has obtained. This 
being the true view to take of the situa- 
tions Iam unable to see how the dues on 
the appellants’ mortgage or murtgagees can 
be regarded as the value of the subject- 
matter in dispute, or how the dispute such 
as there is in the appeal may be valued in 
terms of such dues. In my opinion the 
advantages which the appellants are seek- 
ing cannot be assessed at a money value 
so long as they are seeking for them 
in the present suit or in the present 
appeal. 


It should be remembered that it has not 
been the policy ofthe law to tax with 
court fees ad valorem every advantage 
which a party is seeking for in Courts: 
‘were it otherwise, a written statement by `. 
a puisne mortgagee would have been’ 
so taxed. The fact seems to me~to- be: 
this that until the amendments of the Code 
in 1929 a prior mortgagee’s rights were. 
not required tobe adjudicated on in a ` 
suit by a puisne mortgagee in the manner 
now provided for, andthat the legislature 
while ithas now enacted Form No. 10 and 
given it statutory recognition in rr. 2 : 
(3) and 4 (4) of O. XXXIV has not yet 
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made any provision for court-fees which 
may be payable by the prior mortgagee. 
Whether it is possible for the appellants 
to ” get inthe present suit the advantages 
he wants isof course a different matter 
and as I have already stated, with that 
we are not concerned at the present stage. 
But 1 am clearly of opinion that the 
present case cannot be brought within Art. 
1, of Sch. I without unduly straining the 
words of that article. 

The appeal has arisen out of a suit 
which is not otherwise provided for by the 
Act anditis not possible to estimate at a 
money value the subject-matter of the 
dispute which is there in the appeal. The 
case, inmy judgment, comes within the 
words of cl. (vi) of Art. 17 of Sch. II of 
the Act andthe memorandum of appeal 
should bear the court-fees required by 
that clause. 

Na: Order accepted. 


ee 


MADRAS HIGH GOURT 
Appeal No. 282 of 1931 
January 16, 19.4 
MADHAVAN NAIR AND JACKSON, Jd. 
DAMARAJU SIVARAMAMURTHI 
—DEFENDANT APPELLANT 
versus 
ATYAM VENKAYYA AND OTHERS 
— PLAINTIFFS — RESPONDENTS 
Hindu Law—Joint Hindu family—Purchaser of 
undivided share, whether entitled to claim past mesne 
profits—Diviston in status, effect of, | 
A decree for past mesne profits may be given 
to the purchaser of an undivided share in joint 
family property where the evidence shows that 
though the properties had ‘not been divided by 
metes and bounds, there wasa division in status 
between the members, and the members were 
enjoying the properties in definite shares. 
Maharajah of Bobbili v. Venkataramanjulu (1), 
distinguished: Palanikkal v. Ramana Koundan (2) 
andSheodan Kurmi v. Bala Karan Kurmi (3), re- 


lied on. 
“Apren against the decree of the Court of 


the Subordinate Judge, Ellore,in Original 
Suit No. 117 of 1982. 
“Mr. P. Somasundaram, for the Appel- 


lant. 
Mr. P. Satyanarayan Rao, for the Res- 


pondent. TT 
Judgment.—This is an appeal by the 
second defendant against the revised 
- judgment by the learned Sub-Judge after 
` remand in O. S.No. 117 of 1922. The only 
point argued relates to the decree passed 
against the second defendant for the past 
mesne profits. The second defendant is 
the son of the first defendant who is now 
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dead and defendants Nos, 3 and d are his 
his uncles being the brothers of the first 
defendant. The plaintiffhas become the 
purchaser of the one-third undivided share 
belonging tothe first defendant in the 
suit items. 

The appellant says that no decree should 
have been passed against him as he and 
his father were not in possession of the 
family properties and as the. profits of 
the properties were all along being en- 
Joyed by defendants Nos. 3 and 4. The 
learned Judge did not accept this view of ` 
the case. Defendants Nos. 3 and 4 say 
that the profits of the properties were 
being enjoyed in shares by the defendants. 
The leases of the properties were some- 
limes given by the third defendant and 
Sometimes by the 4th but the profits were 
enjoyed by all the brothers each taking 
his share. How they were enjoying prop- 
ertiesis detailed in the evidence of the 
third defendant. The written statement 
of one of the tenants (see the written 
statement of eleventh defendant) also sup- 
ports this version.jfSomasundaram empha- 
sises that part of the plaintiff's evidence 
wherein he says that ‘‘the profits are heing 
enjoyed by defendants Nos. 3 and 4.” 
This nodoubt at first sight would support 
the case of the second defendant, but we 
have totake this evidence along with the 
evidence ofthe 8rd and the other defend- 
ants, and we have also to remember that 
the plaintiff is a stranger and is hardly 
likely to know the details about the actual 
enjoyment of the produce. The evidence of 
the defendants Nos. 8 and 4 show that they 
collected the produce with respect to certain 
lands and that the brothers divided it in 
shares. Read in this light the plaintifi’s 
evidence does not hurt- this case. It is 
also unlikely that the first and second de- 
fendants would have given up their share 
of the produce of the family lands. The 
learned Judge has accepted the evidence of 
D. W. No. 3 and D. W. No. 4. We seeno 
reason to reject their evidence on this 
question. > 

Another point argued by the appellant 
is that since the family of defendants Nos. 
1 tod is admittedly undivided, the purchaser 
of an undivided share of its properties 
is not entitled to claim past mesne ‘profits, 
Reliance in support of this proposition is 
placed on Maharajah of Bobbili v. Ven- 
kataramanjulu (1) but that case is distin- 
guishable, because in this case the evidence 


(1) 25 Ind, Oas, 585; 39 M 263; 1G M LT 181; 27M 


L J 409, 


1934 
shows that though the properties are not 
divided by metes and bounds, the brothers 
were enjoying them in definite shares and 
were living also separately. A division in 
status is thus established between the 
members. In such a case a decree for 
mesne profits may be given to the purcha- 
ser of the undivided share: (See Palanikkal 
v. Ramana Koundan 7 Ind. Cas. 695 (2) 
and alsothe observations onthe point in 
Sheodan Kurmi v. Bala Karan Kurmi 
3). 
a overrule both the points urged by the 
appellants learned Counsel and dismiss 
a appeal.with costs. 

Appeal dismissed. 

(2) 7 Ind. Cas 695. 


(3) 59 Ind. Cas, 116; 43 A 193: at p. 195; 18 ALJ 
1033; 2U P L R (A) 392 (F B). 





PATNA HIGH COURT 
ka Appeal No. 1159 of 1931 
July 17, 1933 
D#AVLE, J. 

KESHO PRASAD SINGH— 
PLAINTIFF - APPELLANT 
versus 


MAHESARDAYAL MISSIR AND OTHERS 
— DEFENDANTS -RESPONDENTS 

. Bengal Tenancy Act (VIII of 1€85), ms 38, 188— 
Civil Procedure Code ‘Act V of 1908), O. XXII, 7.4 
— Rent suit—Claim for abatement for rent—All 
tenants, whether necessary parties— Appeal by tenants 
—Death of some—Abatement of entire appeal—- Appeal 
allowed by -mistake—Second appeal, maintainability 
of, 
It is not competent to a few out of a body of 
tenants of one holding to apply for abatement under 
8. 38, Bengal Tenancy Act or-to claim an abatement 
in defence ofa suit for rent under that section but 
all the tenants must join in such an application or 
claim, 

Where one of the defendant tenants who have 
appealed in such a suit dies and his legal representa- 
tivesare not impleaded in time, a decree cannot be 
passed in favour of the remaining tenants. 

Where an appeal is allowed in sucha case in favour 
of the remaining appellants, tke judgment of the 
lower Appellate Court may be set aside and a suit- 
able consequential order made in second appeal. 
Narendra Nath Katti v. Satyadhan Ghoshal (|), 


Rishee Case Law v. Golam Ali (2), Bhoopendra Narain 


Dutt v. Roman Krishna Dutt (3) and Jhenak Singh v. 
Ambika Prasad (4), referred to, 


C. A. from the Appellate decree of District 
Judge, Shahabad, dated April 15, 1931. 

Mr. S. M. Mullick, for the Appellant. 

Messrs. Baldeo Sahay, Nawal Kishore 
| Sahay and Harinandan Singh, for the 
Respondent. 

Judgment.—This is an appeal which 
arises out ofa rent suit brought against 
four defendants out of whom defendant 
No. 2 alone contested the suit and claimed 
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an abatement of rent under s. 38, Bengal 
Tenancy Act. The trial Court decreed the 
suit in full, holding against the contesting 
defendant that no customin support of 
the abatement claimed had been-proved 
nor the unculturability of any portion of 
the land in suit during the years in ques- 
tion. On appeal the learned District 
Judge allowed an abatement of ,rent for 
4 acres which he held were deteriorated by 
the deposit of sand. Mr. 8. M. Mullick for the 
appellant bas raised several points; but 
it is quite sufficient to deal with only one 
of them. This point is the fact established 
by an affidavit filed in this Court on 
January 7, 1932, that out of tbe four tenants 
defendants, who had preferred the appeal 
against the decree of the trial Court, one 
had died before the learned Judge heard 
the appeal, andnobody had been brought 
on therecord in his place. Mr. Mullick 
contends that in these circumstances the 
appeal to the learned District Judge be- 
came incompetent; andin support of this 
submission he has cited Narendra Nath 
Kutti v. Satyadhan Ghoshal (1) and Rishee 
Case Lawv. Golam Ali (2). The learned 
Advocate for the tenants-respondents has 
endeavoured to argue that the decis- 
ions referred to were erroneous and 
opposed to justice by reason of the facts that 
s.188, Bengal Tenancy Act, is expressly 
confined to landlords and that the liability 
of tenants to pay rent to landlords for their 
agricultural holding is in these- parts joint 
and several. 

The argument is that in these circum- 
stances thereis no reason why one out of 
several tenants should not be entitled to 
claim an abatement of rent inthe circum- 
stances givenin s. 38, Bengal Tenancy Act. 
The reference to s. 188, Bengal Tenancy Act. 
in Bhoopendra Narain Dutt v. Romon 
Krishna Dutt (3) on which the decision in 
Narendra Nath Kuti v. Satyadhan Ghoshal 
(1) is based, did not by any means overlook 
the fact that the section was confined to 
landlords. As to the socalled justice-of 
such a situation, itis needless to say any- 
thing beyond what was said by Banerjee, J., 
in the case of Bhoopendra Narain Dutt v. 
Romon Krishna Dutt (3). . It is true that 
the decisions so far referred to are not 
absolutely binding on me sitting in this 
Court, but I am entirely unable to see any 


reason for taking a view at all different from 
a) 54 Ind, Cas, 396; AI R 1920 Cal. 168; 30 C L J 
203. 


(2) 111 Ind. Cas. 111; A I R 1928 Cal, 548; 550 
76, 
(3) 27 O 417; 4 O W N 107, 


e 
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that of the distinguished Judges who took’ 


part in them. I have no doubt in my mind 
that it is not competent toa few out of a body 
of tenants of one holding- to apply for 
abatement under s. 38, Bengal Tenancy Act, 
or to claim an abatement in defence of. a 
suit for rent under that section; bus that all 
the tenants must join in such an applica- 
tion or claim. The fact that one of the. 
tenants defendants who had appealed tothe 
District Judge was dead atthe hearing of 
the appeal is not controverted by means of 
any counter-affidavit. It must therefore 
follow, no legal representative having been- 
brought in his place before the learned 
Judge heard the appeal, that the remain- 
ing tenants-defendants who were on the 
record ‘as appellants were not entitled to 
obtain any abatement from the learned. 
Judge. The learned Advccate for the 
respondents has urged that the decree of the 
Appellate Court being void in the circums- 


, tances, a second appeal to thisCourt does 


not itself lie.” ThisI am unable to accept 
on principle and Mr. Mullick has at once 
referred to Jhenale Singh v. Ambika Prasad 


(4) where, in similar circumstances, the, 


second appeal was allowed, the decree of the 
District Judge set aside and a suitable con- 
sequential order made. The appeal is 
allowed and the decree of the lower 


Appellate Court set aside with costs in both - 


Courts. 


A, Appeal allowed. 
(4) 71 Ind. Cas 424 (1); AT R 1923 All. 414 (1). ° 





MADRAS HIGH COURT 
- Appeal Against Order No. 191 of 193 
November 9, 1933 . 
SUNDARAM ÕAETTY AND PAKENHAM 
WALSH, JJ. 
THIAGARAJA THEVAR—APPELLANT 
versus 


© SAMBASIVA THEVAR—RESPONDENT 


Civil Procedure Code (Act V of 1908), s. 33—Limita- 
tion Act (IX of 1903), Sch. I, Art. 182 (4)—Transfer 
of territorial jurisdiction after decree—Proper Court 
to execute decree—Abolition of Court which passed the 
decree before passing of orders—Jurisdiction to- 
execute decree—Limitation for execution—Amendment 
of decree, effect of—Jurisdiction — Court without 
jurisdiction obtaining jurisdiction before passing order 
—Validity of order, 


A mortgage decree was passed by the Sub-Court of - 


Negapatam in 1922, In 1923 the territorial juris- 
diction over the hypothecated properties was trans- 
ferred to the Sub-Court of Tiruvarur. Execution 
petitions were filed inthe Tiruvarur Qourt in 1924, 


“In 1927 on the application of ‘the assignee decree- 
holder the assignment was recognised and execution . 


was ordered, Further applications were made in 1929 
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and 1931. The Negapatam Sub-Oourt:was abolished 
in June, 1932 and final- orders “on the last petition 
were passed in February, 1923. ‘‘The decree was aleo 
amended in August, 1932>: i 

Held, (4) that the order passed in February, 1933;by 
the Tiruvarur Court: was valid inasmuch as it was 
passed after the abolition of the Negapatam Court 
and when the Tiruvarur Court had full jurisdic- 
tion ; i TAR 

(72) that it was unnecessary to determine -the 
question of limitation as the decree had-been amended 
in 1932 and the order was passed after the amend- 
ment of the decree ` 4 

|The law relating to the jurisdiction cf the Court 
to execute decrees where thereis a transfer of terri- 
torial jurisdiction discussed.] a as 

A Court which has jurisdictionto pass orders on a 
petition at the time when the petition cores up for 
orders is not bound to dismiss it merely because at - 
the time of presentation it had no jurisdiction to 
entertain the petition 

Where a decree has been amended, limitation for 
execution of the decree runs from the date of the 
amendment under cl. (4) of Art. 182 ofthe Limitation 
Act and this clause must be read in its exact sence. 
Nagendra Nath Dey v. Suresh Chandra Dey (6) and 
Ramayya v. Katayya (7), relied on Subbiah Naicker 
v. Ramanathan Chettiar ( ), Seeni Nadan v. Muthu- 
swamy Pillai 2, Subramanya Iyer v. Swaminatha 
Chettiar (+), Ramier v Muthukrishnayyar (4y and 
Jang Bahadur v. Bank of Upper India, Lucknow (5), 
referred to f i 

Appeal against an order of the Court of 
the Subordinate Judge, Tiruvarur, dated: 
February 24, 1933, and made in E. P. 
No; 158 of 1831 in O. § No. 55 of 1920 (on 
the file of-the Court of the Subordinate 


Judge of Negapatam.) ` - 


Mr. A. Ve Visvanatha Sastri, .for the” 


Appellant. 


Mr. T. M. Krishnaswamy: Ayyar- for 


J 


Mr: S. D. Srinirasa’ Chariar, for the Res- ` 


pondent. me 


Judgment.—A final morigage decree + 


was passed in O. 5; No. 55 of: 1920 on 


August 3, 1922, by the Sub-Court Nega: | 
` patam which had then jurisdiction over ‘the 


hypotheca. On October 1, 1933, territorial 


jurisdiction was vested in the .Sub-Court - 


. of Tiruvarur. The original decree-holder ” 
. filed in the latter Court an execution peti-. 


tion on April 28, 1924, which was dismissed . 
for non-payment of batta. He filed another : 
execution petition on September 11, 1924, - 
before the same Court which was dismissed ` 
for a similar reason. The assignee decree- -+ 


holder filed an execution petition before 


the same Court on August.17, 1927, asking - 


for recognition of.ihe transfer and an 
order for execution. It -was numbered 
as execution petition No. 


recognised and execution was orderéd ; ‘but. 


as no steps were taken the. petition was dis- - 
missed. On October. 18, 1929, the assignée < 
putin another. :F.:P, which +- 


t dl of 1927. - 
: On this application the assignment waé - 


=a 


1954 


was- dismissed for non-payment of batta. 
Yinally the present execution petition was put 
inon July 15, 1931, also. before the Sub-Court, 
Tiruvarur. Various: objections were taken 
to iis execution, but they were overruled 
and ‘execution was.ordered. Against this 
order the 2nd defendant has appealed. 
The view as to which is the proper execut- 
ing- Court; when territorial jurisdiction over 
the hypotheca has been transferred to an- 
other Court, has varied sofar as this High 
Court is concerned. The original view taken 
in Subbiah-Naicker v. Ramanathan Chettiar 
(1), was that it was the Court having teni- 
torial jurisdiction and not the Court which 
‘passed the decree, which had the power of 
execution. The next stage was the view 
‘taken.in the Full Bench case of Seeni Nadan 
v. Muthuswamy Pillai (2), that both the 
Courts had concurrent jurisdiction. That is 
the view which prevailed -until:;the Bench 
casé reported as Subramanya Iyer v. Swami- 
natha Chettiar (3), dated February 17, 1928, 
in which Ramesam and Devadoss, JJ., held 
that when the Court having territorial juris- 
diction was situated in a differént District 
from tke Cour; which.passed the decree, it 
had no jurisdiction unless the decree was 
transmitted to it. This was followed by.the 
Full Bench case in Ramier v. Muthukrishna 
Ayyar (4), dated January 18, 1932. In that 
case both the Courts were in the same 
District- but, for reasons to be noted pre- 
sently, it isnot clear whether the Full Bench 
held thatthe:Court in whose territory tne hy- 
potheca lay was entirely devoid of jurisdic- 
tion or merely exercised it irregularly as 
- the decree had not been transferred: toit by 
the Court which pasbed it. It will be 
- noticed that in the present case the first 
three execution petitions were put in at a 
- time when the view, was that such an appli- 
cation could be made directly to the Court 
in whose territory the hypotheca lay. 
Various contentions, as noted above, were 
raised against the execution of the present 
petition such as that ihe decree had been 
satisfied ; that the minor was not properly 
represented in the suit, ele. But ‘the only 
: points taken in-appeal are legal ones, It.is 
- contended that all the execution petitions 
including E. P. No. 31 of 1927 were made 


(1) 22 Ind, Oas. 899: 37 M 462; £6 M L J 189; (1921), 


M W.N 205;1 L W 251, 

` (2)53 Ind. Cas. 213; 42 M 821; 37 M L J234; 26 M 
L T 223; (1919) M W N 610; 11 LW 63 (F. B) 

.: (8) 114 Ind. Oas. 546; 23 L W 885; Al R 1928 Mad. 


748. MEA 
#4) 137- Ind. Cas. 805; 56 M &01; (1932) M W N £55; 


-ML J637: 35 L W 749, Ind. Rul, (18:2) Mad, 373: 


< A1R1932 Mad. 418. - 
148—137 
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to a Court entirely, devoid of jurisdiction, 
Therefore, they were incompetent... The 
present If. P. even if competent would be 
Even assuming that 
E. P. No, 31 of 1927, was merely entertain- 
ed irregularly it was contended that service 
by affixture was not certified by the Court 
and the order passed on it was not, there- 
fore, res judicata and further, even if it 
were res judicata, lhe irregular exercise of 
jurisdiction and the passing of orders on 
it would not enure to the benefit of the 
assignee decree-holder in subsequent exe- 
cution petitions. With regard to the ques- 
tion whether the Tiruvarur Sub-Court was 
totally devoid of jurisdiction to entertain 
the petition E. P. No. 31 of 1927, in which 
case it is not disputed that no order’ passed’ 
on it-would bind. the appellant, the lower 
Court relied on the remarks of Ramesam, J. 
in Subramanya Iyer v. Swaminatha Chettiar 
(3), that : 


“Tf both the QOourts are situated in the same ™ 


district, seeing that the transfer might be made 
directly from the first Court to the second Court 
without the intervention of any superior Court, it 
may be said that the objection by reason of the 
language of 8.38, or in other words by reason of the 
irregularity that the decree has not been formally sent 
to the second Court {which has territorial jurisdic- 
tion, is not fatal to the competency of the second 
Court to pass the order.” 


Ramesam, J., delivered the Full Bench 
judgment in Ramier v. Muthukrishna 
Ayyar (4), and he several times alludes to 
his judgment in Subramanya Iyer v. 
Swaminatha,Cheitiar (3). As stated above 
this Full Bench case Ramier v. Muthu- 
krishna Ayyar (4), related to Courts in the 
same district. It arose out of an objection 
which had been taken at the time to the 
jurisdiction of the Court to entertain the 
the petition and the decision would there- 
fore have been justifiable even had this 
exercise of jurisdiction been a mere irre- 
gularity, unless indeed s. 99 of the Civil 
Procedure Code, had been held to apply. 
But the point whether s. 99 applied or not 
does not appearto have been raised and 
consequently we find no clear expression of 
opinion in the judgment that it was a case 
of total want of jurisdiction. Such an 
opinion would have run counter to that ex- 
pressed by Ramesam, J., himself in Subra- 
manya Iyer v. Swaminatha Chettiar (3). 
Subsequent to the Full Bench case there 
has been adecision of the Privy Oouncil 
in Jang Bahadur v. Bank of Upper India, 


Lucknow (5), with regard to O. XXI, r. 16, 

- (5) 109 Ind, Cas, 417; 3 Luck 314.50 W N 502: © 
ALR 1928 P O 182; 32 O W N Tou, 26 ALJ CAL: 
48 O L J 23,28 L W 25; 30 Bom. L R 137% 55M LJ 
545; (1928) M W N £63 (P 0}. . booi 
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-In that case a decree had been transferred by 
“The Court which passed it. It was held that 
` the original Court which passed the. order 
was still ihe executing Court for the pur- 
pose of recognising the’ transfer. under 
‘QO. ANI, r. 16, but thatthe transferee Court 
doing so was a mere irregularity in pro- 
-cedure and not a matter of want of jurisdic- 
tion, For reasons to be given presently we 
find it is unnecessary in the circumstances of 
ihe present case to decide: either the ques- 
tion whether the order on E. P. No. 3L of 
“1927 was invalid for want- of jurisdiction 
or was a mere irregularity “and whether in 

the latter case the order passed: on it was 

‘res judicata only for the purpose of that 

execution petition, or would also be .res 
| judicata in subsequent execution petitions 
in the sense that the Subk-Court, Tiruvarur, 
. ‘had ‘jurisdiction to execute this deeree. 
. The reasons which render it unnecessary to 
determine these somewhat difficult ques- 


>> tions are: (1) that the Sub-Court-Negapatam 


-was abolished in June, 1932, so that the 
final order now appealed against, dated 
February 24, 1930, was passed by the Tiru- 

' varur Sub-Court when it had full: jurisdic- 

tion tó entertain an execution petition; (2). 

It; becomes unnecessary to determine the 
question of limitation because the judg- 

` ment-debtor put in a petition to amend the 

decree and this was ordered on August 38, 

1932. © Subsequently - limitation -under 

el.'4 of Art. 182. Limitation Act . will: begin 

' torun from the date of amendment. The 

Privy Council decision in Nagendra Nath Dey 
v, Suresh Chandra Dey (6), shows that the 
“words in that columnagainst Art. 182 ofthe 
' Limitation Act must be read in their exact 

sense. That was a stronger case for it was 

‘ one of an appeal which had been dismissed 

“ag insufficiently stamped. Their Lordships 

‘held’ that it was nevertheless an appeal. 

: They say that ihe question must be decided 


““ upon the plain. words of the article ‘‘ where 


there has been an appeal” and that time 


is to run from the date of the decree of the. 


` Appellate Court. There is, in their Lord- 
` ships’ opinion, no warrant for reading into 
‘the words quoted any qualification either 
~ as tothe character of the appeal or as to 
the parties to it; the words mean just 
what they say. The fixation of periods of 
limitation must always be to some extent 
arbitrary and may frequently result in 
hardships. But in construing such - provi- 

(6) 137 Ind. Cas. 529; 63 31 L J 329; AI Rk 1932 
'P U 165; Ind. Rul (1932), P. C 185;36 O W N B93. 
: (1932) A LJ 633; 34 Bom. L R 1065; 550 L J 528; 
33 PLR 621; 37 LD W7;90O W WN 881; (1932) M WN 
8.7; 59 I A283 (P O), . 
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sions equitable considerations, they say, are 
out of place and the strict grammatical 
meaning of the. words is, their Lordships 
think, the only safe guide, This ruling was 
followed in the case of review by Jackson 
and Mockett, JJ. in Ramayya v. Katayya 
Cie 
i is, therefore, clear that if the assignee 
decree-holder had put in the present petition 
-subequent to the abolition of the Negapatam 
Sub-Court there would have been no ques- 
tion as to the jurisdiction of the Tiravarur 
Sub-Court to entertain it, and as the order 
was passed. after the amended decree it is 
the amended decree which the decree-holder 
must execute and limitation to apply for 
execution would begin from the date of the 
amendment, August 18, 1932. There re- 
mains, therefore, only the question whether, 
assuming that the Court was totally: with- 
.out. jurisdiction or could only exércise its 
jurisdiction irregularly at, the time. when 
the present E. P. was filed, if it afterwards 
obtained jurisdiction before passing the 
-order, itis bound to dismiss the petition 
merely onthe ground that the Court had 
no jurisdiction at the time when.the peti- 
tion was filed. It has been argued that, 
because in the converse case, a party who 
has instituted a suit before. a Court has 
lost jurisdiction is still entit’ed to have the 
suit determined by that Court, the same 
principle must be applied to ihe case when 
the Court is vested with jurisdiction stub- 
sequent to the filing of. the application, and 
- the Court is bound to dismiss the, petition in 
spite of having jurisdiction to.decide it. 
In our opinion the two cases are quite dis- 
tinct. Ia the former case the party is not, 
owing to subsequeut changes, to be deprived 
of the rights which he had when he began 
proceedings. But we have been shown 
no case which holds that the. Court is 
obliged to dismiss a petition which it has 
` jurisdiction to decide at the time when the 
matter came up for decision, merely- be- 
cause it had no jurisdiction at the time the 
petition was wrongly entertained. This 
would not of course mean that limitation 
could be extended so as to start from the 
day on which the Oourt obtained the juris- 
diction, but, apart from the question of 
limitation, we do not see why a Court which 


- has jurisdiction to pass orders on a petition 


is bound to dismiss it on the ground that at 
ihe time of the presentation it had not juris- 


‘diction. As regards limitation we have 


Ind. Rul, 11933) “Mad. 83; (1933) u WN155;AI BR 
1933 Mad. 276. | Kg 


r 


price, Rs.. 
- “vendor for buying.a house in which the: 
* samily-had since ‘been: ot that. Ra, 190 


= 
a ' ¥ 
ba 
, b 
“«/ 
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said above that: limitation against - the 
amended decree, which is the only decree 
which can be executed, begins torun from 
the date of the- amendment so that from 
that point of. view execution is well within 
time, Ya 

T'he lower Court has recognised . the 


transfer on the merits even apart from its 


finding that the former order ;rendered it 


- res judicata. 


The order of the lower Court is, there- 


fore; confirmed and the appeal is dismissed 


“vith 6 ‘costs. 
AEE Appeal dismissed, 


raman a an, 


_~ LAHORE HIGH COURT 

Letters Patent Appeal No. 91 of 1928 
February 13, 193t 

Tax CHAND AND COLDSTREAM, JJ. 


a ‘ADDU RAHIM KHAN—Dzrex pant — 


an ANT 


ersus. 
LAJ JA RAM ice OfHERS—PLAINTIFFS 


‘ — RESPONDENTS 

Second appeal — —Suit to, set aside a transaction— 
Trial Cuurt upholding transaction ‘to some extent— 
Plaintiffs not,appealing to District Judge—Whether 
- plaintiffs can agitate thé point in second appeal. 

Where the plamtiffs have not appealed to the Dis- 
trict Judge against the decree of the trial Court 
upholding toa certain extent a transaction ` which 
they sought to set aside, it-is not open to them to 
‘reagitate that, point in’ second appeal. 


L. P: A. against’ a judgment of Mr. 


= Justice Dalip Singh, passed in Civil Appeal 


“No. 2244 6f 1927 on February 2, 1928, 
reversing that. of the Additional District 
Judge, Karnal, dated: May 21, 1927, (who 
reverse l that of the Additional Subordinate 
` Judge Fourth Class, Karnal, dated July 
22, 1926. > >; 

“Mr. Shamair Chand, for the Appellant. 

Mr. Anant Ram. Khosla, for the Res- 
aes 


Tek Chand, J.— On June 19, 1911, 
“Gita Ram, "defendant No. 1, sold certain 


“agricultural land to Abdul Rahim appel- 
— lant for: Rs. 500. Fourteen years later, on 


June 29, 1925, his four sons, three of whom 
had been born subsequent 'to the aforesaid 


_ sale, brought a suit for possession of the 


land alleging that it was joint. Hindu 
family property and that the sale had been 
effected without consideration and was 
-not for family necessity or benefit. The 
” defendant pleaded that out of the purchase 
300 had been spent by the 
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of the- sale price, Rs, 
` by the vendor in buying a pucca house 


-for the remaining Rs. 200. 
accordingly: passed in favour of the plaint- . 
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was adjusted in. payment of a Da debt 
which the vendor had raised for purchas- 
ing bullocks 
Rs, 10 was spent on stamp and registra- 
tion. He, therefore, urged that the transac- 
tion was binding on the plaintiffs. 

The Subordinate J udge found that out 
‘300 had been spent 


which was required for the residence of 
family. He, therefore, held that this sum 
had been raised for the benefit of the 
family. He'found, however, that considera- 
tion or necessity had not been established 
A decree was 


iffs for possession of the land in dispute on 
payment of Rs. 300. :- 

‘The plaintiffs accepted this ‘sense and 
did not appeal to the District Judge. .Tte 
defendant-vendee however, appealed‘ urg- 
ing that necessity for the remaining Rs. 200 
also had been pruved and that the transad- 
tion should have been upheld:'in its. 
entirety. The learned Additional District 


Judge accepted this contention and hold-. 


ing that Rs. 200 was due on a just 
antecedent debt, which had been raised by- 
Gita Ram for purchasing bullocks, dismiss- 
ed the plaintiffs’ suit with costs in. both 
Courte. 


The plaintiffs fled a second nona pray-.. 


ing that the decision of-the trial Court be’ 
restored. At the time;of the arguments . 
before the learned J udge in Chambers, it 
appears to have been ‘overlooked that the 
plaintiffs had not appealed or filed any 
cros:-objections against the decree of the 
{rial Court but had abcepted its finding 
that Rs. 300 which had been spent by the 
vendor in purchasing the house, were for 
the. benefit of the family 


ceeded to examine the various Items, com- 


prising the purchase price aud held that. 
- Gita Ram was 


not justified in selling 
agricultural land for purchasing the house. 
He, 
regard to the remaining Rs. 200, he agreed 
with the conclusion of ‘the District udge 
and held it to be for necessity. On these 
findings he accepted the appeal and passed 
a decree in favour of the plaintiffs for 
possession of the land subject to ‘payment 
of Rs. 200 to the vendee. 

The vendee has appealed under cl. 10 of 
the Letters Patent and the first contention 
1aised on his behalf is that the plaintiffs 
not having appealed to the District Judge 
against the decree of the trial Court uphold- 


and*.that the remaining ` 


and binding : 
on the plaintiff, The learned Judge pro- ` 


r 


~ 


therefore, disallowed Rs, 300. With ` 


1692 - 
_ ing thé waaa lial to the extent of Rs. 300, 
“it was not open to the plaintiffs to reagitate 
that, point | in second appeal. In’ my, 
“opinió this ‘contention is” ‘well-founded 
‘and ;must prevail. 
already, -the “plaintiffs ‘had - accepted this 
part. ofthe “Subordinate | Judge's decree 
and “had not filed “any appeal or ‘cross- 
objections against itin the District’ Court. 
-The defendant- vendee alone hal aad 
to the District J udge with regard: ` 
Rs.. 210, which had been disallowed by the 
triat Jadge. and his appeal had been 
suc cessful On this last point the léarned: 
J. idge in Chambers agreed withthe- Dis- 
‘statrict Judge and held that: Rs.’ “290 was 
| -raiséd. for a necessary purpose. This 
being £o, the plaintiffs’ appeal should have 
been dismissed: 
_% I would accordingly accept the apponi, 
H aget aside thè judgment of the learned 
udge in’ Chambers=and res‘ore that of 
- the’ “Additional District’ Judge, ‘dismissing 
‘the. plaintiffs’ suit. Having regard to all 
- the _ circumstances T would. leave “the partiés 
 to- hear their own costs of ths “appeal 
before: ‘the learned’ Judge in Chambers.’ 
“The ‘orde er of the ‘Additional District Judge: 
-as to costs’ in his Court and the trial Court, 
‘-shall stand. 
Coldstream, J. =, agree, 
- „Order accordingly.. 


> 9y 


we 


4 





RANGOON, HIGH COURT) 
First) ; Civil. Appeal No- £0.af 193. 
JJ >, January: 8;- 1934 
pr Mya Bu AND: . DUNKLEY, JS. 
. MAUN G PU WHET—ÅPPRLLANT x 
Ti ook VETSUS | 
ae KIRA S. K. R.S. K. R.— l RESPONDENT 
a ee “Civil ‘Procedure Coie (Act V of 1908), s, 52 (2)— 
` Legal representative, if includes heir of the deceased 
Duty ` of heir to'apply proper ty ' obtained rn ad- 
ministration. Suit ‘duly — Disposal -of property.. before 
decree- against deceased— Personal property: of heir, 
if liable‘to attachment. 
© -© Thé term ‘legal representative’, for the purpose ‘of 
s, 52, Civil Procedure’Oode, ’ inclades the‘ heir of 
the deceased and the property ‘which he obtains as a 
result of an. administration, comes into his pessession 
. as legal representative. | Under s. 52 (2), it is his duty 
| to satisfy the Court that he has ‘ duly applied this 
. property. In administering the estate ofa deceased 
‘person, the debtsdue by the deceas2d must be paid 
out of the estate . before it can .be distributed among 
- the keirs, W here at the time the. heir disposed of 
.,such property, the debt of the deceased had not 
come into existence and the decree against hini not- 
passed, it cannot be’ said that the heir has not duly 
_applied the property. Under-such circumstances, 
` hi5 personal property is not liable-to’ attachment in 
execiifion of the-decree.. Dinamont Ohandhurani N: 
Fahad Khan (|), ‘relied On- - a5 
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“deceased as is proved to have come into 


judgment- -debtor to the extent -of 
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EO A. Sgainst. an ordér of the District - 


» fa + 
ci > 


‘Judge;.”Pyapon, dated March 11, 1933. , 


Mr, 8° M..Bose, for the Appellaut. 

Mesrss.- Aiyangar and- Chari, for Ahi , 
Respondent. 

Dunkley, J. —This appeal raises a point 
of ‘Jaw, viz: as to the cénstruction of sub- 
s. (2), 8. 52, Uivil > Procédure Gode. The- 
appellant’ is one of -ths heirs of U Stt-8o,; 
deceased. In _ 1926 the -respoident firi 
obtained a mortgage-decree against U Sit 
Soin ‘the District: Court of -Pyapon - and in. 
due ‘course the mortgaged property : was 
brought to sale: Meanwhile, U Sit,So-had 
died, and the appellant and a numberof 
other persons were substituted in the suit 
as his legal.. representatives. Ultimately, 
on March 11, °1931,-~the-- respondent firm « 
obtained against - the legal representatives 
of U Sit Soa decree for the balance of the 
decretal amount remainiag: due in the oe 
mortgage suit after -the -mortgaged prop-` - 
erty had been sold; -and this decree was 
confirmed on appeal: by this Court on Febr- ~ 
uary'3, 1932. The“respondent firm-then , 
proceeded to ` execute. this decree by the : 
attachment of a holding of land: which was. . 
inthe possession of fhe. adpellant. The + 
appellant . objected to this. attachment on. < 
the ground ‘that this land is his personal: ... 
property:and ‘never formed’ part .of the = . 
estate of U.Sit So. It is, now sdnifited” > 
that the attached . property is. the personal 


ae of ..the-appsllant, but, the respond: 


ent- firm rêlies. upon. the. provisions: òf. subs ; 
5.09), 8. 52, Civil Procedure. Code; oris 
right to ‘attach ‘this property. The.. 

cree which it. is sought, to execute ipa 
inst ‘this property is, of course, a decree 
which was passed against the appéllant 


“in his representative “capacity. Sectiond2, 


Civil Procedure Code, is in the following 


| terms: 


"52 (1). Where a decree is passed against.a party 
as the legal representative of a deceased person, 


and the decree is for the payment of money put / 
“of. the property of the deceased, it may be executed, 


by. the attachment: and sale of any such proper 

(z) Where no such property remains in the poss S- 
sion of the judgment-debtor and he failsto the Court 
that-he has duly applied such : property of the 
his pés- 

be executed against the '- 
the property’in ` 
respect of which he has failed so to satisfy the 
Court in the same manner as if the decree had 
been against him personally.” 


The heirs of U Sit So brought an adm- 
inistration suit for the administration 0 


his estate,- and as .a result .of thissuit the 
appellant, as one of U SitSo’s: heirs’, obta- ` 


session, the decree may 


- „ined. a .sum of: one and. a house ag his 


~~ 
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share of the estate. He spent the money 
in. paying off his share of the costs .of the 
administration suit, and, two or three years 
ago, he mortgaged the house ‘to its full 
value under a registered mortgage. The 
learned District Judge has held that this 
Properly came into the possession of the 
appellant as the legal. representative of the 
deceased U Sit So, that he has failed to 
show that-he duly applied this property, 
and that* therefore under the ‘ provisions 
of s, 52(2)-the decree of the respondent 
. firm could be executed against his personal 
property. ` ` ' 

‘The contention on behalf of the appellant 
is that the property in question did not 
come into the appellant’s’ possession asa 
legal representative of U Sit So; but that 
the whole of the estate of U Sit So was duly 
accounted for by the legal répresentatives 
by bringing an‘administration suit and gett- 
ing the ‘estate distributed among the heirs; 
' that the appellant obtained the house and 
money as anheir out of the administration 
suit, and not asa legal representative; and 
that therefore s. 52 (2) has no application. It 


is argued that the remedy of the respond- ` 


ent firm wasto have asked to be joined 
asa party inthe administration suit and 
therein to prove the debt due to them. 
“The ‘answer to this last part’ of the argu- 
ment is, of course, that at the time of the 
administration suit‘ this particular debt 
was not in existence. The term. “legal 
representative” is defined in cl. (11), s. 2, 
-` Civil Procedure Code, as follows: 

“*(L1). ‘Legal representative’ means a person who 
‘in, law represénts the estate of a deceased person, 
and includes any person who intermeddles with the 
estate of the deceased and where a party sues or 
is sued in a representative character the person 
on whom the estate devolves on the deathof the 
party so suing or sued.” 

It is clear from this definition, and there 
is ample anthority for holding, that the 
term “legal representative’ ‘includes ths 
‘heirs of the deceased: see Dinamoni 
Chaudhuraniv. Hlahadut Khan (1). Con- 
sequently, it is nob open to doubt that the 
appellant is, for tha purpose ‘of 8. 52, a 
legal representative of the deceased and 
that the property which he obtained as a 
result of the administration suit came into 
his “possession a3 such. ‘Therefore it was, 
under sub-s. (2), s. 52, his duty to satisfy 
the Court that “ he~had duly applied this 
property: j . l 

In administering the estate of a decease ] 


person, the debts due by the deceased must 


be paid out of the 


(1) 8 O W N 843. 
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estate ‘before it can 
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be distributed among the heirs and 
consequently, if the debt, which forms the 
subject-mattér of the de2ree now sought 
to be executed by the respondent firm 
were in ‘existence at the lime that the ap- 
pellant, disposed of the property obtained 
by himfrom U Sit So’s estate, it could not 
be held: that he had duly applied this ` 
property. But it is however clear that this 


-debt was noi, at that time, in existence. It 


only came into existence when the decree 
for the balance of the amount due on the 
mortgage was passed on March 11, 1931, 
the appellant had already 
disposed of the property obtained by him 
from U Sit So's estate by paying out the 
money in liquidation of the cosis of the” 
suit and by mortgaging 
the house for the purposes of his business, 
When he so disposed of this property the- 
debt due by the deceased's estate now in 
question was not in existence. Therefore 
it cannot be said that the appellant’has 
not duly applied the property, for at the 
‘time that he disposed of it he had a per- 
fect right to do so. Hence I must hold 
that the appellants personal property is 
not liable to attachment in execittion of 
this decree. si 

This appeal therefore succeeds, and the 


. attachment of the appellant's paddy land 


is removed. The respondent firm will pay 
the appellant's costs in this appeal and 
in the District Court: Advocate’s fee in 
the District Court two gold mohurs and in 
this Court’ four gold mohurs. 
“Miya Bu, J.—I concur. 
N. i Appeal allowed. 
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_ . Appeal from Appellate Decree No, 22 


of 1931 
August 3, 1933 
MAOPHERSON AND AGARWALA, JJ. ` 
RAJA SHIVA PRASAD AND OTAEgg— 
DEFENDANTS —APPELLANTS 
VETSUS lih 
BHUBAN MAHTO AND OTHERS— | 
_ PuaINTiFFS—RESPONDENTS 
Chota Nagpur Tenancy Act (VI of 1908), se. 139 
(5), 139-A, 287—Sutt by raiyat for declaration of 
‘title and recovery of possession of holding—Juris-. 
diction of Civil Court—Pertod of limitation—§, 133 
(9), scope of. ; 
The ‘suit of a raiyat for declaration of title to and 
recovery of possession of his holding from a land- 
lord jies in-the Civil Court and does not le inthe 
Revenue Court and the period of limitation i3 tue 
ordinary one and not one year as it is ina posses- 
sory suit under s, 139 (5). Ohota Nagpur Tenancy 
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Act. Section 139 A only bars the Civil Court from 

entertaining a suit regarding a matter cognisable by 

the Deputy Cemmissioner by way of application. 
[Case law discussed.] 


. Appeal from-a decision of the Subordi- 
‘nate Judge, Dhanbad, dated’ July 31, 
1930, affirming that of the Munsif, Dhanbad, 
dated November 22, 1929. êh 

Messrs. S. M. Mullick and N. N., Roy, 
.for the Appellants. 
= Mr. S. C. Mazumdar, for the iespond- 
ents. 

Macpherson, J.—The only question 
argued in. this second appeal is whether 
the suit was triable in the Civil Court or 
was entertainable only by the revenue 
Court under the provisions of s. 139 
(5) and s. 18389-A of the Chota Nagpur 
Tenancy Act, 1908, as amended. If 
the decision be that itis triable by the 
Deputy Commissioner, it is further urged 
on behalf of the appellants that it is barred 
by limitation of one year under s. 231 of 
` that Act. 

The plaintiffs sued in 1928 for a declara- 
tion of title and for recovery of possession 
of their holding in the Jharia estate in 
-Manbhum on the claim that they were 
occupancy raiyats dispossessed by the 
Zamindar in Asarh 13880 (corresponding to 
July, 1923). The defences of the Receiver 
of ihe estate and of the other defendants 
who according to the defence are cultivat- 
ing the landon Bhag under the Receiver, 
included a denial of the jurisdiction of 
the Civil Court. That other defence 
having been negatived, it. is contended on 
appeal on behalf of the defendants that 
the suit was only triable in the Revenue 
Court and was, when brought, long barred 
by Hmilation of one year, 


The present law on the point is contain- 
ed ins. 139 (5) and s. 139-A read together. 
The former runs:— < 

“The following suits and applications shall be 
cognizable- by the Deputy Commissioner, 
and shall be instituted and tried or heard under 
ihe provisions of this Act, and shall not be 
cognizable in any other Court, except ae otherwise 
provided in this Act, namely,... sesse sas sere 

(5) all suits and applications to recover the occupan- 
cy or possession of any land from which a tenant bas 
been unlawfully ejected by the landlord or any 
person claiming under or through the landlord " 
Section 139-A, so Sar as is material, is as 
follows:— eo 

“Subjcet to the provisions of Chap. XII, no 
Court shall entertain any sult concerning any matter 
in respect of which an application is cognizable by 
the Deputy Commissioner under s. 139." 


The origin of s? 139 (5) is to be found in 
c]. 6 of s. 23 of the Recovery of Rents 


awune OF pas 
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Act X of 1859, which ran :— -> ` l 


3. Al suits of to recover the occupancy or pos- 
session ofany land, farm, or tenure from which & 
raiyat, farmer, or tenant has been illegally ejected 
by the person entitled'to receive rent for the same 
.. .« Shall be cognizable by the collectors of 
land revenue, and shall be instituted and tried 
under the provisions of this Act, and except in the 
way of appeal as provided in this Act, shall not be 


cognizable in any other Court, or by any other 


officer or in any other macner.” | 

Now this provision was considered by a 
Full Bench of the Calcutta High Court in 
Gorood Roy v. Ram Narain Mitter. (1) 
and it was held thatit . 
“refers only to possessory actions against the person 
entitled to receive the rent and not to suits in which 
the plaintiff'sets out his title and seeksto have his 
right declared and posséssion given him in pursu- 
ance of that title.” 


and does not bar: the jurisdiction of the 


Civil Court whether a claim is in such suils 
for wasilat or not. | It was there said that 
the provision ‘‘does not take from the Civil 
Court the power to try the question of title 
as between a raiyat farmer, or tenant, and 
the person to whom he pays rent.” It 
follows, therefore, that in the action which 
is brought setting outa title, by plaintiff 
and asking “under the above “facts” to be 
declared “entitled, on the strength of his 
documents to recover possession of the 
lands,” he will be entitled, if he makes 
out his case, to a decree that he be put in 
possession of the lands with mesne profits. 
Laa a tae “In that case the plaintiff raiyat 
has been 10 or 11 years out of posses- 
sion, 

In Janardan Acharjee v. Hardhan 
Acharjee (2) the referring Judges said:— 
‘A suit under cl. 6,8. 23 of Act X of 18:9 has 
been already declared by a . Full Bench decision of 
this Court to be merely.a possessory sult. No ques- 
tion of right or title can be gone into, andthe result 
of-the action depends. entirely upon the proof or 
r of the fact-of illegal ejectment complain- 
ed ot. í : ” ar 

The full Bench pointed out that the 
effect of the previous Full Bench decision 
was that.a suit for a declaration of right 
might be brought in the ordinary Civil 
Court. . l 

In Asman Singh v Obeedooddeen (3) it 
was pointed outihat the limitation of one 


. year prescribed by s. 27 of Act VIII of 1869 


applied only to suits described in it and 
that the suits to recover the occupancy of 
any land etc., referred to therein, were 
suits which were cognizable by the revenue 
Courts under s:, 23, cl. 6 of Act X of 
1859. | 

(1) 7 W R 188, 


(2) 9 WR 513, 
(3) 23 W R 460, 


r 
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Act X of 1859 was applicable to Manbhum 
until the introduction in 1909 ‘of Bengal 
Act VI of 1908. In the. rest. of the 


Chota Nagpur Division Bengal- Act I of. 


1879, the Chota Nagpur Landlord and 
Tenant Procedure Act, repealed Act X of 
1859. Section 37 (6) of thesnew enactment 
reproduced cl. 6 of s. 23 of Act 
of X 1859 except that the last sentence 
was altered, to read, “and shall not be 
cognizable in any other Court except in tha 
way of appeal as provided in this Act.” 
The alteration merely omits superfluous 
matter and is not one of substance. 

_ Section 139 (5) of the Chota Nagpur 
Tenaney Act, VI of 1908, substantially 
reproduced s. 37 (6) of Bengal Act I of 1879 
except that the “word “applications” was 
substituted for “suits” and. ihe expression 
“unlawfully ejected” for “illegally ejected.” 
The first, change followed upon the introduc- 
tion of 8.71, a provision which empowers 
the Deputy Commissioner within three years 
of the date of ejectment (s. 237) of a tenant 
from his tenancy or any portion thereof in 
contravention of s. 68 to replace the tenant 
in possession. Section 68 provided that a 
tenant shall not be ejected except in exe- 
cution of a decree, or in execution 
of <an order of the Deputy Commis- 
sioner. The change to “unlawfully ejected” 
“from illëgally ejècted” may be due to the 


language of s. 71 but in this collocation. 


there does not appear to be any substantial 
difference between the two expressions. 

‘The question “ quickly. arose whether 
possessory suits were -still cognizable by 
the Reveñue Courts as they had been under 
Act X of -1859 and Bengal Act I of 1879. 
In 1911 it was held in Khetra Nath v. Peru 
Bauri (4; a case of the district of Manbhum, 
which ardse out ofa possessory suit under 
s. 9 of the Specific Relief Act, that the 
suit could be brought in the Civil Court 
and indeéd that as a result of the change 
mentioned, the Chota Nagpur Tenancy Act 
of 1903 did not refer to suits at al], much 
less bar them from being brought in a 
Civil Court. By the amending Act of 1920, 
as it came into operation, s. 139-A was 
added but there was no changein s. 139 (5). 
The change therein came into operation on 
March 1, 1924. 

,The effect of s. 139-A on the jurisdic- 
tion of the Civil Court was considered hy 
this Court ina series of cases in 1926, Adami, 
J., sitting singly held in Akhouri Parmesh. 


wari Charan v. Chaudhury Gursaran Prasad 


Di Ind, Oas. 478; 150 W N 387; 13 OL J 
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(S. A. No 477 of 1923) that s. 139A barred 
a civil suit by raiyats forcibly dispossess- 
ed in 1916 by the landlord, for declara- 
tion that they were occupancy raiyats of 
the land and for recovery of pessession, if 
the.suit was instituted after the introduc- 
tion of s.1:9A. The same view-was taken 
by Das and Adami, JJ., in Dhuplal Sahu 
v. Bhekha Mahto (5), Adami and Bucknill,- 
JJ., in Chotlal Nandkishore v. Tula Singh 
(6) however took a different view in the same 
circumstances and held that such a suit 
was no} barred as the cause of action had 
arisen before ithe introduction of the 
amendment in 1920 since thereby the 
plaintif would be deprived of his cause 
of action. The -first decision of Adami, J., 
went in Letlers Patent Appeal in Gursaran 
Das v. Parmeshwari Charan (T) and was 


Teversed by Miller, ©. J., and Jwala Prasad, 


J., not only on the grouud given in Chotlal 
Nandkishore v. Tula Singh (6) but also on 
a consideration of Lhe object and effect of the 
new s.139A read with the amended s. 139 
(5) which, it was held, operated “to bar only 
the cognizance of the Civil Courts of pure- - 
ly possessory suits under the Specific 
Relief Act and to restore the law as it 
stood prior to 1908. These new provisions 
in the Act, donot in any way take away 
the jurisdiction of the Civil Court to enter- 
tain a suit for possession based upon th 
determination of title. Only summary suits 
for possession, are barred by these provi- 
sions. In Gobinda Bauri v. Kristo Sardar 
(8), Kulwant Sahay, J., considered both 
provisions and held that s. 139 (5) con- 
templates only acase where the relationship 
of landlord and tenant is admitted to exist 
between the parties and does notcontem- 
plate cases where there is a dispute about 
title. The decision in Letters Patent Appeal 
was followed by Das and James, JJ., in 
Deonandan Pande v. Anhach Kahar (9) in 
holding that s. 139A did not bar-a civil 
suit for declaration of title with consequen- 
tial possession and they also held that the 
general law of limitation applied. Thus 
both the Judges who decided Dhuplal Sahu 
v. Bhekha Mahto (5) quickly discarded the 
view there expressed and indeed the decision 
in the Letters Patent Appeal has been re- 


(5) 96 Ind. Oas. 103°; 7PL T870; AI R 1996 
Pat. 363; 6 Pat. 64; (1926) Pat. 223, 

(6) 97 Ind. Oas, 6)8; 8 P LT 379; AI R 1926 Pat. 
5615 (1926) Pat. 293. 

(7) 104 Ind. Cas. 580; 6 Pat. 296; A I R 1927 Pat, 
203,8 PLT &41, 

(8) 90 Ind. Oas, 489; A I R 1926 Pat, 64, 
(9) 105-Ind. Cas, 561; 9 P L T310; AIR 1928 Pat, 
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garded by all Courts as settling the law on 
the subject. 

(As has been indicated above “the law as 
it stood prior to 1903 meant in the case cited, 
which came from Palamau, s. 37 6) of 
Bengal Act I of 1879. In the present case 
from Manbhum the expression should 
Strictly be “‘thelaw namely cl. 6 of s. 23 of 
Act X of 1859 as ib stood prior to 1999” 
when the Chota Nagpur Tenancy Acrt, 1908, 
was extended to Manbhrm.) 

It wasurged by Mr. S. M. Mullick, on be- 
half of the appellants that the decided cases 
Gurusaran Das v. Parmeshwart Charan 
(x) and Deonandan Pande v.. Ahchah Karar 
(9) which are against bis contention, are dis- 
tinguishable in that the cause.of action 
arose prior to the amending Act of 1920 
which introduced s. 139A and further the 
suits were instituted prior to March 
1, 1924, on which came into operation by 
notification in the Gazette of February 27, 
1924, the amendment of s. 139 (5) making 
that provision apply to “all suits and ap- 


plications” instead of, as formerly, 10 “all 
applications.” The present cause of action 
arose in the interval between the two 


amendments, co that in this case, precisely 
as in all previous reported cases, the civil 
Court was at the date when the cause of 
action accrued, the soie forum for a suit 
whether for a declaration of title and con- 
sequential recovery of possession or for any 
other relief. The only distinction is that 
in the present instance the suit was insti- 
tuted after s. 139 (5) had come into opera- 
tion. But this consideration is material 
only to the extent that at the date wken 
the suit was instituted, the ground commen 
to Chotlal Nand Kishore v. Tula Singh (6) 
and the Letters Patent Appeal that the 
plaintiff would have no forum at all if he 
could not bring a civil suit, no longer sub- 
sisted. ‘he learned Judges who determin- 
edthe Letters Patent Appeal, interpreted 
5. 139A and the amended s. 129 (5) together 
and the view which they expressed of 
their effect, is not. only in accordance with 
the legislative and judicial history set out 
above, but is the oniy reasonable construc- 
tion of thelaw as it now stands. In my judg- 
ment their decision furnishes a complete 
answer to the contention in appeal on the 
question of forum and would equally do so 
even ifthe cause of action also had been 
subsequent to the amendment of s. 139 (9). 
Section 139A only bars the civil Court from 
entertaining a suit regarding a matter 
cognizable by the Deputy Commissioner 
by way of application, So far as recovery 
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-of possession of a tenancy is concerned, the 


only application cognizable by the Deputy 
Commissioner is one for posses>ion after 
unlawful ejectment, that is to say, aD appli- 
cation under s. 71 to be summarily replac- 
ed in possession after consideration of the 
one question whether the applicant's eject- 
ment had been by unlawful method. That 
is the application contemplated by Ss.” 139 
(5). A suit under that provision must con- 
template the same circumstances, that is 
to say, a possessory suit in which the sole 
question fcr consideration is whether the 
ejectment has been unlawful. The legis- 
lature resolved (hat all suits and applica- 
tions on this matter should be congizable 
by the Revenue Court only. But by neither 
provision did it bar the ¢iyil Courts. from 
entertaining a suit for declaration of title 
to and consequent recovery, of possession of 
a tenancy, nor interfere with the period of 
limitation prescribed fora suit. ` 

A comparison ofs. 139 (5) with, 8. 199 (6) - 
is also instructive. The latter definitely 
assigns to the Deputy Commissioner all suits 
by or against a village-headman for a dec- 
laration of title in possession of ejectment 
from, or recovery of, his office or, land 
comprised in his village headman’s tenancy. 
It would have been unnecessary to refer 
io a declaration of title in his office or the, 
land of his tenancy if in sub-s, (5) ‘ occu- 
pancy or possession” covered the- same 
ground as ‘‘declaration of title in, posses- 
sion of etc.” covers in sub-s. (6). 

On the question of limitation it is mani- 

fest that s. 237 could not apply. ‘Section 291 
applies the same limitation of one year to 
suits under the Act ass. 3) Act X of 1859 
and s.42 of Bengal Act I, of 1879 did, in 
almost identical. language, and it is 
obvious that the same class of suits was 
intended, to wit, a possessory suit for the 
raiyat after illegal or unlawful ejectment 
by the landlord, and the provision has no 
application to a suit for declaration of the 
plaintiff's tile, with consequential relief 
as lo possession. l : 
: Upon this view the suit of a raiyat for 
declaration of title to and recovery of pos- 
session of his holding from a landlord lies 
in the civil Court and does not lie in, the 
revenue Court and the period of limitation 
is the ordinary and not one year as it isin 
a possessory suit under s. 139 (5) of the 
Chota Nagpur Tenancy Act. The appeal 
is without merits and is accordingly dis- 
missed with costs. 

Agarwala, J,—-I agree. , 

N. Appeal dismissed. 


oe: 


1934 
_ LAHORE HIGH COURT- | 
Civil Revision Petition No. 590 of 1952 
February 28, 1933 
| BroaDway, J. 
firm DHANPAT MAL-DEWAN CHAND- 
PLAINTIFFS PETITIONERS 
VETSUS 
Firm NIAMAT RAL-KUNDAN LAL ~ 
DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 190), s 115— 
Lower Court having jurisdiction to decide a case— 
Wrong application of section of  Act—Injustice 
per petrated—Revision--Interference by High Court. 
Where the lower Court having jurisdiction to 
decide acase, wrongly applied the section of an Act 
to the case having entirely misunderstood its object 
and scope and in disposing of the case perpetrated 


injustice: . 
Held, that the case was one in which the High 
powers Amir 


r 


Oourt would exercise its revisional 
` Hussain v. Sheobakhsh (1), Sew Bux v. Shib Chunder 
(2) and Jugobundheo v. Jadu (3),- referred to. 

Petition for revision of the decree of the 
Senior Subordinate Judge with special 
appellate powers at Lyallpur, dated April 
28, 1932, reversing that of the Subordinate 
Judge; Fourth Class, Lyallpur, dated 
November 20, 1931. 

Mr. M. L. Puri, for the Petitioners. 

Mr. Ram Lal Anand, for the’ Respond- 
ents. 


__ JdJudgment.—The firm of Dhanpat Mal- 

Diwan Chand instituted a suit against the 
firm of Niamat Rai-Kundan Lal and Khem 
Ohand-Devi Ditta Mal claiming 
Rs. 449-11-3. The averments in the plaint 
were that the amount was due to the 
plaintifis by the firm of Niamat Rai- 
Kundan Lal and that the firm of Khem 
Chand-Devi Ditta Mal were liable for the 
reason that they had under taken to make 
the payment. Infact it was alleged that 
they had actually intimated this fact to 
the plaintiffs and that debit credit entries 
had been made in the accounts but that 
subsequently the firm of Khem Chand- 
Devi Ditta Mal had informed the plaintiffs 
in writing that inasmuch as the firm of 
Niamat Rai-Kundan Lal had failed to pay 
them they withdrew their undertaking to 
make this payment on their behalf.’ Sub- 
sequently the plaintiffs withdrew the case 
so far as the firm of Khem Chand-Devi 
Ditta Mal was concerned and the case 
proceeded against the first defendant 
Niamat Rai-Kundan Lal. ` 

A plea was raised that inasmuch as the 
provisions of 8.41 of the Indian Contract 
_ Act applied the suit should ke dismissed. 
- The matter was gone into very carefully 
by the trial Judge who came ‘to the con- 
clusion thats. 41 of the Indian Contract 
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-resiled from their undertaking and 
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Act was not applicable to the facts of the 


- present case and after going into the 


accounts a decree for Rs. 426 6 0 was passed 
in favour of the plaintiffs against Niamat 
Rai Kundan Lal and Niamat Rai himself 
wih. proportionate costs. -The defendants 
thereupon preferred an appeal to the 
Senior Subordinate Judge who examined 
the question as to the applicability of s. 41 
of the Indian Contract Act and having 
entirely misunderstood the object and 
scope of that section, held that it was 
applicable and thereupon dismissed the 
plaintiffs’ suit but left the parties to bear 
their own costs throughout. . 

Against ‘this dismissal of their suit the 
plaintifs have come up to this Court in 
revisionand it has been urged by Mr. M. 
L. Puri on their behalf that the view taken 
by the trial Court was correct and that 
taken by the Appellate Court was wholly 
unjustified. Mr. Ram Lal Anand on be- 
half of the respondent has urged that no 
revision was competent inasmuchas the 
Senior Subordinate Judge had-jurisdiction 
to. decide the case before him and that 
the wrong application of asection of an 
Act was not an illegal exercise of his 
jurisdiction. He further urged ‘that al- 
though s..41 had been misunderstood and 


.that it related to the actual performance 


of a contract and not to a promise 
to perform, s. 62 of the Indian Con- 
tract Act applied. A reference to that gec- 
tion, however, shows that it has no bearing 
on the case before me. ‘There is nothing 
onthe record to show that there was any 
such novation as is contemplated by that 
section and the findings of the Courts below 
are perfectly clear and are to the effect 
that all that the firm of Khem Chand- 
Devi Ditta Mal did was to assume respon- 
sibility to the plaintiffs on behalf of de- 
fendant No. 1 and that later on they 
in- 
formed: the plaintiffs of this fact. There 
being no novation and s. 41 of the Contract 
Act not being applicable it is per- 
fectly clear that in-dismissing the plaintiffs’ 
suit the Senior Subordinate Judge has 
perpetrated injustice. 

After-a consideration of the- authorities 
cited by the Counsel, namely; Amir H Ussaite 
v. Sheobakhsh (1), by Mr. Ram ‘Lal 
Aniwnd, aad Sew Bux v. Shib Chun- 
der .2) and Jayabundhoo v. Jadu (3, by 
Mr. Puri, I consider that this: is a case in 

(4) 11 0 6; 11 DA 237; 4 Sar. 559 (P O), - 

(2) 13 0 225... 1: 9... : ae 

(3) 15 047, 4 
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which my revisional powers should be 
exercised. 1 accordingly accept this 
petition, cet aside the order of the Senior 
Subordinate Judge and restore the decree 
of thetrial Court. Inthe circumstances I 
leave the parties to bear their own costs 
in this Court and in the Court immediately 
beluw. 


N. Petition accepted. 
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MADRAS HIGH COURT 
Second Civil Appeal No, 1261 of 1928 
April 26, 1933 
PAakENHAM WALSH, J. X 
VELAYUDA MUDALI AND ANOTHER— 
` PLAINTIFFS— APPELLANTS 
VETSUS 
Tar CO-OPERATIVE RURAL CREDIT 
SOCIETY, ULAKOTTAI—DEFENDANTS— 
RESPONDENTS 

Co-operative Societies Act (IV of j9:2)— Rules 
under the Act, r. 14—Transfer of Property Act uV 
of 188°), s. ¿2— Purchase pending executicn proceed- 
ings for sale of mortgaged property, under auard nade 
by kegistrar— Applicability of rule of lis pendens— 
Registrar, whether ‘Cowit—Haxecution proceedings in 
Court, effect of — Power of Kegistrar to pass mortgage 
decree—Haecution Court— Power to question raliduy 
of such decree. i 

The Registrar of Co-operative Societies acting 
under r. 14 of the rules framed under the Cc» 
operative Societies Act isa ‘Court’ for the purposes 
of s. 52 of the Tiansfer of Property Act. Inve Thadi 
Subbi Reddi (1), followed. Case-law referred to  [p. 
1499, col 1.] 

At any rate, when once the award made by him has 
been put before a competent civil Court in execution 
and the Court directs the sale of mortgaged property, 
any purchase during such proceedings will be 
subject to the rule of lis pendens. [p. 1:01, col 1.] 

Section 52 of the Transfer cf Property Act lays 
down a general rule of lis pendens and the principle of 
the section applies to such cases whether s 52 iain 
terms applicable or not |[p. 1100, col, 1.] 

Whether the Registrar of Cc-operative Societies 
is empowered to passa mortgage decree or not when 
such a decree has been passed and it is sought to be 
executed, the executing Court cannot refuse to 
execute the decree nor could it demand it in any way, 
as it cannot be said thatthe decree is in such cases 
on the face of it passed without jurisdiction. Ahmad 
Yar v The Co-operative Credit Soctey (15), followed. 
Mathi Lal Pal v Fleo Lall Mitra (11), Ramasu ami 
Aiyangar v. Govinda lyer (12, Gladstone Toyllie & 
Co v Joosub Feer Mohammad & Co. 113i, Krishnajzi 
Shridar Barde v Mahadeo sakharam Patel (14), 
Baignath v Ahmad Musaji Salezi (16), Pranyiwan 
Gurerdhon Das v Baju (ib, ana other cases referred 
to. [p. 1100, cols 1& |) 

S. A. against the decree of the Court of 
Subordinate Judge of Trichinepcly in 
Avpea! Suit No.i24 of 1926 (A. 8. No. 18 
of 1926, District Court) preferred against 
the decree of the Ccurt of the District 
Munsif, Ariyalur in Original Suit No 443 
of 1924, 
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“confirmed on February 22, 1924. 
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Mr. T. L. Venkatarama Ayyar, for the 
Appellants. 

Messrs. K. Bhashyam Ayyangar, B. R. 
Chakravarti and T. R. Srinivasan, for the 
Respondents. 

Judgment—The plaintiff is the appel- 
lant. The suit relates to two items of 
property. The A Schedule property be- 
longs to one Kuppuswami Padayachi and 
was sold to the appellant and two others 
on December 9, 1922 (Ex. C.) The other 
two vendees sold their share to the plaintiff 
on December 19, 1923 (Ex. D). The 
B Schedule property belonging to one 
Thangavelu Padayachi wassold to the 
plaintiff on June 27, 1923 (Ex. E). The 
properties were sold as free of encumbrance. 
But plaintiff found that they were both 
subject to a mortgage on August 17, 1917, 
for Rs. 460 in favour of the first defendant, 
the Co-operative Rural Credit Society of 
Ulakotlai village. Default having; been 
made under the morigage to the Ceo- 
operative Society, it proceeded by C. C.S. I 
of 1922 to obtain an award from the 
Assistant Registrar of Co-operative _Sccie- 
ties. An award was passed on August èl, 
1922, directing the mortgagor to pay the 
amcunt. It was filed in Court with an 
execution petition, E. P. No. 1650 of 1922, 
on November 17, 1922. Under this execu- 
tion petition the properties were sold on 
November 21, 1923 and the Society pur- 
chased the hypotheca. The sale was 
Plaintiff 
wanted to redeem the properties but his 
right was denied and it was,said that his 
vendor,s right toredeem had disappeared. 
The sale to the plaintiff was subsequent to 
the filing of the execution petition on 
November 17, 1922 and the main question 
at issue is whether his purchase was 
pendente lite or not. Thejsecond respondent 
is the subsequent purchaser from the 
society and his defence is the same as that 
of the society. The trial Court held that 
the proceedings under Ex. 1 before the 
Registrar were proceedings before a Court 
and therefore attracted provisions of s. 52 
of the Transfer of Property Act. On 
appeal the Subordinate Judge held that 
the proceedings before the Registrar were 
not proceedings before a Court and there- 
fore s. 52 does not apply, but he held that 
the execution proceedings on the award 
were proceedings under s. 52 and there- 
fore the plaintifi's purchase was penaente 
lite. Against this decision this second 
appeal has been filed. 

It may be more convenient first to discuss 


1954 


the matter from the respondents’ stand- 
point since they contend that the trial Court 


was Correct in considering that the 
proceedings before the Kegistrar were 
proceedings before a Court. If that is 


made out, except for a general argument, 
which was not raised at all inthe Uvurts 
below and to which Ishall allude later on, 
it is clear that thea plamtiff’s purchase was 
pendente lite. There is one direct decision 
of this Vourt that the Registrar of Co- 
operative Sucieties is a Court for purposes 
of s. 195, Criminal Procedure Code In re 
Thadi Subbi Reddi (1) |. It is a decision, 
nodoubt, of a single Judge and is confined 
tos. 195, Criminal Procedure Code, but it 
is on the exact point and there is no decision 
to the contrary by this Court. In Nanda 
Lal Gangult v. Karta Mohan Ghose (2) it 
was held that a tribunal constituted by the 
Oalcutta Improvement Act is a 
within the meaning of s. 195, Criminal 
Procedure Code. In Queen-Empress v 
Munda Shetti (3) it was held that a Tahsildar 
enquiring into revenue registry is a Revenue 
Court and in In re Nataraja Iyer (4) held 
that a Divisional Officer hearing appeals 
under the Income Tax Act is a Court. In 
Gopinath v. Ramnath (5) tt was remarked 
that the Registrar of Co-operative Societies 
or the arbitrators appointed by him are 
given the powers of a civil Court for the 
purpose of summoning witnesses and that 
itis laid down that their award shall be 
enforceable by a civil Court in the same 
manner as if it were a decree passed by 
such a Court, 

For the appellant it is pointed out that an 
Official Assignee is not a Court: Bardsell & 
Co. v. Abdul Gunni Sahib (6), nor is a 
Registrar of Assurance in registering a will 
a Court for the purposes of rendering a 
statement made by an opposing party in an 
objection petition, a statement made ona 
privileged occasion—Krishnammal v.Krish- 
na Aygangar (7, (Full Bench of this Court), 
—that under the amended s. 195, Criminal 
Procedure Code, a Registrar of Assurance 

(L) 129 Ind, Gas 72; 59 M L J 229.32 W 273; 
(1930) M W N 689; a I kR 1930 Mad. 56); 32 Or LJ 

“219; Ind. Rul, (19311 Mad 216; (1930) Or. Cas 1125. 
ae Ind. Oas. 331; 45 O 535; 270 L J 463; 19 Or. 


(3) 24 M 121. 

(4) 16 Ind. Oas. 755; 38 M 72 at p.f9,23M LJ 
393; (1912) M W N 1012; 13 Or. L J 723, 13 M LT 
367 


(5) 86 Ind, Cas. 585; 47 A 374 at p. 276: 23A L J 
129. L R 6 A 208 Civ; A I R 19-5 All. 356, 

(6) 14 Iod. Cas. 593; 37 M 107; 11 M L T 391; 13 Cr, 
L J 241, (1912) M W N 435, 

(7) 15 Ind. Oas.652; (1912) M W N 473; 23MLJI 
50; 13 Or. L J 508. a i 
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isnota Court for purposes of that section, 
that a Revenue Officer when exercising 
jurisdiction under Chap. IX of the Estates 
Land Actin re:altion to settlement of renis 
is not a Court: Rajah of Mandasa 
v. Jagannayakulu (8) (Full Bench), 
that a District Registrar is also not 
a Court fur the purpose of s. 622, Civil 
Procedure Code, 1882, as the High Court 
has no power to reverse his order under that 
section, Manavala Goundan v. Kumarappa 
Reddy (9) and that Chief Judge of a Small 
Cause Court hearing objections on an elec- 
tion petilion acts as a persona designata 
and isnot a Court: Lakshmanan Chettu v. 
Kannapar (10). 

None of the above instances cited for the 
appellant deals with the Registrar of Oo- 
operative Societies acting under r. 14 of 
the rules framed under the Co-operative 
Societies Act. Several points with regard 
to his position may be noted. — The first is 
that he is not an arbitrator in the sense in 
which that word is understood under the 
Arbitration Act or in Sch. II of the Onvil 
Procedure Code and therefore s. 3 of the 
Evidence Act which excludes arbitration 
from the definition of Court is not of much 
assistance, The essential characteristic of 
an arbitrator is that the matter is referred 
to him by consent of both parties. But 
under r. 14 any one party may make a 
reference to the Registrar and on receipt 
of such reference he is bound to dispose cf 
the case. He can no doubt refer it to an 
“arbitrator appointed by him orto seve- 
ral arbitrators (tlhe word is used in a spe- 
cial sense here). But his position in this 
matter is that ofa Court to whose decision 
one party can compel the other party to 
submit. Then, it has to be noticed that 
the whole procedure under r. 14 appears to 
be devised as a shortcut by which the 
Registrar takes the place of the Court, 
decides a matter which would otherwise 
have been referred to it, and passes an 
award which becomes a decree of a civil 
Court having jurisdiction over the subject- 
matter of the decision when that Court is 
asked to enforce it. Unlike Revenue 
Officers appointed to fix rents there 
is no provision that the Registrar can 
disregard contracts between the parties 
or import his own knowledge into the 

(8) 140 Ind. Cas. 331; (1932) M W N 350 at p. 403; 
36 L W 292: ALR 1932 Mad. 612; 63 ML J 400; Ind, 
Rul. (1932) Mau. 859; 3a M R83, 

(9) 30 M 3°6 17M LJ 3 3. i 

(10,99 Ind Cas, 148; 50 M 121 at p.1°4; 24 L W 
773; 51M L J .82;'(1926) M W N 926; A LR 1927 
Mad, 93 (F. B.) i 
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matter. This makes his position entirely 


different from that of such an officer as it’ 


dealt with in the Full Bench decision, 
Raja of Mandasa v. Jagannayakulu (8). 
Itis argued that if he were a Court, he 
would be subject to the jurisdiction of the 
High Court beyond that which it can 
exercise by awrit of certiorari But the 
fact that the High Court has not any other 
jurisdiction over him would not, in the light 
of the rulings in Queen-Empress v. Munde 
Shetti (3) and Inre Nataraja Iyer (4) 
prevent his being a Court. Neither of the 
officers in those two cases is subject to 
direct control by the High Court. On the 
whole, following the only actual reported 
decision on the point, of this Court, namely, 
In re Thadi Subbi Reddi (1) I hold 
that the Registrar is a Court acting in these 
circumstances. It that is so, it is clear that 
as plaintiff's purchase wes made pendente 
ite. 

Even if that view is not correct, I agree 
with the lower Appellate Court that when 
once the award has been put before a 
competent civil Court in execution as in 
this case and ‘he Court directs the sale of 
the mortgaged property, any purchase 
during such proceedings is made pendente 
lite. No doubt, it is true that s. 141, Civil 
Procedure Cede, does not apply to execution 
proceedings but I am not convinced that 
this argument applies to s. 52 of the 
Transfer of Property Act. Section 52 of the 
Transfer of Property Act is a general rule 
of lis pendens toavoid multiplicity of suits 
and the principle applies whether s. 52 is in 
terms applicable or not. It has been held 
that even sales in invitum would fall 
under it, and the principle has applied even 
in the case of movables so that it is a 
section of very wide application. It was 
argued for the eppellant that in a mortgage 
suit the lis commences with the suit but 
that while ordinarily the lis terminates with 
the decree, there is an exception in mortgage 
suits if ihe decree directs the sale of the 
property. That position, however, cannot be 
maintained because the lis may also 
continue ina suit for specific performance 
after decree: Matti Lall Pal v. Pleo Lall 
Mitra (11). In Ramaswami Aiyangar v. 
Govinda Iyer (12) it was laid down that in a 
mortgage suit the basis of the doctrine of 
lis pendens after the decree, is the fact that 
the property is directed to be sold, and not 
the fact that applications are presented to 


(11) 3 Ind. Cas. 696; 130 WN2'6:9CLJ 96. 


(12. 3: Ind, Cas. 1; 31 M LJ t39;20MLT 512; 5 
L W 443, 
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enforce the terms of the decree. Therefore 
the argument that if the Registrar is not 
a Court the award which he passes can 
never become a decree of the executing 
Court cannot, I think, be sustsined. Rule 
XIV (56) of the Rules framed under the 
Co-operative Societies Act, 1912, says that on 
wpplication tothe civil Court having juris- 
diction over the snbject matter of the 
decision or award that Court may enforce 
that decision or award as if it were a decree 
of the Court. In the case reported as 
Gladstone Tovlie & Co. v. Joosul Peer 
Muhan mad & Co. (13). it was held that for 
the purpose of recognising the transfer 
under O. XXI, r.16, Civil Procedure Code, 
it was the Court in which execution was 
taken that must be deemed to be the Court 
which passed the decree. In Kvrishnaji 
Shridar Parde v. Mahadeo Sakharam Patel 
(14) it was held that an award of-a cc- 
operative officer.filed for execution in one 
Court can be transferred by that Court to 
another Court inasmuch as ihat Court 
could execute it as if it had passed il. 
Ahnad Zar v. Co-operative Credit Society 
(15) is a decision of considerable im- 
portance with regard to another argument 
raised. There il was held that a Court 
executing an award under the Co-operative 
Societies Act has no power todo anything 
except to execute the award asif it were a 
decree of the executing Court, and that an 
order refusing to do so was appealable. 
On the other side was quoted Baijnathv. 
Ahmed Musajz Saleji (16) in which it was 
held that when an award under s. 16 of the 
Indian Arbitration Acthas been filed, the 
result is not that there isa suit in which 
a decree has been passed but that. there 
is anaward which is enforceable as a decree, 
and in Jaranendia Moian Bhaduri v. 
Rabindranath Chakravarty (17) a case 
under the Indian Arbitration Act, 1t 
was held that a decree cannot be passed 
on the award as is done under Sch. II of 
the Civil Procedure Code. These last two 
decisions do not, I consider, throw any light 
on the question at issue here. It certainly 
cannot be held to be correct law that when 


(13, 77 Ind. Cas. 868; 27 C W N €68; A I R 1934 Cal. 
117 


(14) 64 Ind. Cas. 337; 46 B 128; 23 Bom. L R 909; 
AIR 1922 Bom 377. 

(15) 97 Ind. Cas. 288; A IR 1926 Lah, 547; 8L LJ 
310; 27 P L R706. f 

(16) IR Ind. Cas. 978; 40 C 219; 17 O:W N 395. 

(17) 142 Ind. Cas, 324; 64 M L 3 341: 37 L W 397: 
(1933: M W N 178: A.J R 1933 P06); Ind. Rul, 
(1833, P Of3, 3è Bom. LR 377: 8) C WN 40); (1833) 
ALJ 3438;57 OLJ 143; 600 670; 601 A71 (P, 0.) 
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a matter has been referred to arbitrators 
and they have submitted an award, subse- 
quent tothe award being filed in Court 
the property can be sold without such 
sale falling under the rule of lis pendens. 
Pranjivan Govardan Das v: Baju (1l8})is a 
direct authority on the point. It was there 
held that the presentation in Court ofthe 
award obtained by the plaintiff was equiv.l- 
ent to the presentation of a plaint for the 
Specific performance of the contract of mort- 
gage and the proceedings c: nsequent thereon 
constituted a lis pendens. I stated at the 
outset, that a general argument had been 
raised in this Court for the first time which 
was not raised at all before the lower Courts 
and which is in my opinion contrary tothe 
pleading in the plaint. It isthat 1. XIV 
of therules framed under the Co-operative 
Sociéties Act only enables the Registrar to 
pass a money decree and not a mortgage 
decree. The relevant words of the rule are 
these: — 

“Similarly in the case ofa dispute relating to a debt 
dus tothe Society by a member or past member or 
persons claiming through a member or past member, 
a reference in writing may be made by either party 
to the Registrar.” 

It is argued that the only procedure by 
which a mortgage-debt can be endorsed is 
by the sale of the mortgaged property 
under O. XXXIV, r. 14, Civil Procedure 
Code that under O. XXXIV, r.1, all puisne 
mortgagees should be made parties to the 
mortgage suit, and that ifthe decree ina 
mortgage suit does not order the sale of the 
mortgaged property, the property could not 
be sold unless a proper suit is brought in 
the way prescribed by ss, 65, 86, 88 and 9) 
of the Transfer of Property Act: Chendra- 
nath Deya v. Baroda Sundary Ghose (19). 
It is argued that there might be puisne 
mortgagees who are not members of the 
Society and over whom the Registrar could 
have no control and it is urged that if the 
Registrar could pass a mortgage decree, 
there would have been more elaborate 
and specific rules as tothe parties to be 
added, the form of the decree etc. On 
the other side, it is pointed out that a 
great. part of the loans of these societies 
are granted on mortgages. vide bye-law 44, 
page 30 of the Manual,’ 
raised is no doubt of very great importance 
and the arguments.of the learned Advocate 
for the appellant have considerabe weight. 
But inthe present case, I donot think the 
question arises for several reasens, The 
plaint recognises the decree distinctly. In 
(18) 4B 3i 
(19) 22 O 813 at p, “16, 
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para. 8 it says 

“As the hypothecation effected in favour of the 
defendant Co-operative Rural Credit Society was a 
transaction which took p ace prior to the sale effected 
in favour of the plaintiff, the plaintiff is entitled to pay 
to the defendant the amounts etc., due un ler the 
decree passed in respect of the said bond and redeem 
the hypotheca ` 
There is nodoubt that if the -decree had 
not ordered the sale of the property the 
plaintiff would have been the first ru relv on 
such a fact. In this particul.r case there 
was no possibility of making the plaintiff a 
party either to the proceedings before the 
Registrar or tothe execution proceedings 
because his purchase was subsequent tothe 
award and also to the institution of the 
execution proceedings, In my opinion the 
executing Court could not refuseto execute 
the award nor could it amend itin any 
way. Thatislaid down in Ahmad Yar v. 
Co-operative Credit Society (15). It is no 
doubt the decision of a Single Judge but 
with respect I entirely agree with it. It 
cannot besaid that on the face of it the 
award was passed without jurisdiction. It 
is just possible that if the plaintiff brought 
a regular suit to set aside the award on 
the ground that such an award is not con- 
templated by r. XIV, he might possibly 
Succeed on the legal arguments now 
addressed to me. But certainly it cannot 
be said that the award was on its faceone 
passed without jurisdiction. The Court was 
therefore bound to execute it and a subs>- 
quent purchaser had no more rights against 
the purchaser at the Court sale in exeention 
of the decree than his vendor. It was the 
business of the latter to have paid up the 
decree amount at least before the confirma- 
tion of the sale: Sianker Prasad Singh v. 
Shew Govind Shaw (20). 

In the result, therefore, the decree of the 
lower Appellate Court is confirmed and the 
second appeal is dismissed with costs (one 
set). 

A. Appeal dismissed. 
(20) 26 C 956 at p 970 
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what constitutes—Change of terminus due to flood, 
effect of. 

Special circumstances like the state or progres- 
sion of the tides, the condition of the weather or 
season of the year may require that either terminus 
of a ferry should be vanable from time to time, 
provided that the public continues to have access to 
it as of right, In the case of ferries in India 
changes in thebed ofthe river itself necessilating 
alterations within reasonable limit of the terminus 
should also be placed in thesame category Where 
there is no evidence that the public used any other 
than the public highways leading to the ghats or 
that there was any deviation in that road other 
than that which was necessitated by the fluoding of 
the road in the rainy season, the right of ferry is not 
infringed. Hammarton v. Dysart\l, and Nityahari 
Ray v. Dunne (2), referred to, [p, 1105, col 1.) 

Franchise of ferry is in a sense aright of the 
public to becarried from one terminus of a public 
highway across the river to the terminus of another: 
in other words, the passage acrossthe river is a 
continuation ofa public highway. Without the right 
of way tothe river bank the franchise cannot exist. 
To speak of a prescriptive right to land passengers 
on the property of another disproves the right of 
ferry unless the prescriptive right referred to is in 
the public to the path or road leading to the river on 
which the ferry plies. |p. 1105, col. 2 

Act Iof 1885 only regulates the control of ferries 
which are public ferries, lt does not prevent 
‘ea of right to a franchise of a ferry. 

ad. 

Appeal from the decision of the Additional 
Subordinate Judge of Bhagalpur dated 
April 29, 1929. 


Sir S. Ahmad with Messrs. D. L, Nand- 
keolyar, R. Jha and R. K. Sinha, for the 
Appellant. 

Messrs. S. M. Naimtulla, S. N. Bose, P. 
Jha. S. C. Mazundar, P. K, Sukul, K. Sahay 
N. C. Ghose, J. C. Sinha and Mr, S. R. Sen 
Gupta, for the Respondents. 


Wort, Actg. C J.—This is a plaintiffs’ 
appeal from the decision of the Additional 
Subordinate Judge of Bhagalpur dismissing 
their action for an injunction against 
the defendants restraining them from 
establishing aghat on the norih bank 
of the river Gogra in the plaintiffs’ mauza 
Kishanpur Ratwara; also to restrain them 
from anchoring boats and landing pass- 
engers 1n the same mauza and also claim- 
ing a declaration that in the event of the 
defendants establishing a ghat inthe said 
mauza the plaintiffs be entiiled to recover 
ferry charges on the north bank of the 
said river. 

The Subordinate Judge has held that 
the defendants are entitled to ply a ferry 
between the south bank from a point ad- 
mittedly in the mauza of the defendants 
to a point on the north in mauza Ratwara. 

The plaintiffs are proprietors of the 
9 annas share and lessees of the 


remaining 7 annas ofthe mauza Kishanpur 
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Ratwara and the defendants are pro- 
prietors of mauza Nagapara to the south 
and between these two villages runs 
this river Ihave mentioned which is a 
tributary of the Kosi Itis not denied that 
the defendants have been plying 4 
afery frem time immemorial from a 
point in their mauza Nagapara the point 
being the junction ofa public road in the 
mauza across the river to a point on the 
north bank of the river and in these 
circumstance the only substantial dispute 
between the parties is the exact position of 
the point on the north bank i 

The plaintiffs’ case was that the ghat or 
landing place was until the year 1325 Fasli 
that is 1918,in the defendants’ mauza but 
that by reason of a change in the bed of 
the river there was also a change in the 
position of the landing ghat which 19 
known inthis as the Karhil ghat and 
thus it came to be inthe plaintifis’ mauza. 
That I say was the appellants’ case. This 
gave rise, it appears, to å dispute, at least 
again this is the appellants’ case, between 
the parties and proceedings were eventual- 
ly started under s. 145 of the Criminal Pro- 
cedure Code. During the pendency of 
these proceedings the parties agreed to 
submit their disputes to arbitration and 
on the basis of the award an ekrarnama 
was executed,and the Suh-Divisional Officer 
who was hearing the case under s. 149 
gave a decision based on that agreement. 
This order of the Sub-Divisional Officer was 
subsequently modified by this Court. This 
matter came to be discussed in the Court 
below and the learned Judge has decided 
asregards the alleged arbitration that 
there was no valid submission but in this 
Court nothing turns either on the matter 
ofthe arbitration proceedings or the sub- 
sequent order of the High Court as the 
parties before us make no point with regard 
thereto. It appears also thatin the year 
1902 during the survey Site there 
wasa boundary dispute between the parties 
as tothe boundaries of the two villages 
and the Settlement Officer purported to 
decide that the boundary was in the middle 
of the river Gogra. In the Court below 
the parties contested the question of whether 
the Settlement Officer had jurisdiction to 
gointo this question and it was decided 
by the learned Subordinate Judge that he 
had no such jurisdiction. But again noth- 
ing is made of this point in this Court. 

The main point decided by the Judge in 
the Court below was that the defendants 
had a right to ply a ferry between Naga- 
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para and Karhil ghat in mauza Ratwara. 
In coming to this conclusion the learned 
Judge has held that Karhilwas and had 
always been in the plaintiffs’ mauza and 
that it was from apoint atthe junction of 
a public highway in Nagapara on the one 
side to a District Board Road which met 
the river on the north side in the plaintiffs’ 
Village. In this Court the parties limi ed 
their case, as [have already indicated, to 
the question of whether the ghat was in 
Ratwara or Nagapara. Ths plaintiffs-ap- 
pellants contended thatthe change of the 
course of the river Gogra in recent: years 
resulted, as [have said, inthe ghat being 
for the first time in their mouza implying, 
according to their case, that the defendants 
were landing passengers and traffic on their 
private property. For this contention they 
relied on certain kabuliyats produced by 
the defendants themselves, kabuliyats to 
which the defendants were parties and in 
which this statement occurred, “The ghats 
of Karhil and Bandha on both banks with- 
in mauza Bhamarpur, taluka Nagapara”, 
It was also pointed out that forthe first 
lime in 1902 or 1903 the position of the 
Karhil għat was marked in any map as 
being in the plaintiffs’ mauza; this was for 
the purpose of indicating the uncertainty 
of the defendants’ case in this respect. 
There was also some discussion oa th3 
part of tha respsadents thsams3alve3s as 
rezards the extent of their right to the 
ferry but apart from sms of the considera- 
tions of law which will become relevant on 
the plaintiffs’ argumentthat the defendants 
have not established a right to land 
passengers in their mauza thismatter is of 
little importance having regard to the 
admitted case that a ferry existed from 
time immemorial. There is also n> con- 
tention on the part of the appellants inthis 
Court that they had any right in this ferry 
apart from the agreement in the arbitration 
to which I have referred. 

It isto be noted at this stage that the 
existence ofthe ferry was recognised in 
certain papers prepared in a partition 
which took place between the defendants 
in thayears 1850 and 1860. These papers 
are marked Exs.L and LI in this case. 
There is also a body of oral evidence 
which would establish the existence of the 
ferry had the question been material in 
the sense that there was any dispute with 
regard to its existence. It was difficult 
in this Court to fully appreciate what the 
plaintiffs-appellants’ case was. As the case 


was laid, the plaintiffs admittedly having. 
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no right in the ferry itself, it became 
necessary in order to enable them to 
succeed for the plaintiffs to show that the 
defendants in the exercise of their admitted 
rights in a ferry point to point were 
straving from the line of the ferry and were 
landing their passengers on the private 
property of the plaintiffs. It is clear thot 
it would be insufficient for them to 
show that the defendants were landing 
passengers’ at another point on the bank 
of the river onother publie road or public 
right of way other than the proper terninus 
ad quem. They endeavoured to meet the 
point by showing, as I have already 
indicate1, that ths terminus a quo as also 
the krninus ad quem were alwavs in 
Nagapara. This also is clearly insufficient 
for the plaintiffs’ purpose but even had it 
been they have clearly failed in their 
attempt as the learned Judge in the Court 
below has held. The evidence upon which 
they primarily rely for this purpose, as I 
hive stated was a series of kabuliyats 
executed infavoir of the defendants by 
their several lessees of the ferry rights. 
These kabuliyats date from the year 1895 to 
the year 1917 and are known as Exs. D 
to D15. Words to which I have already 
referred are used “16 annas ghats of 
Karhil and Bandha on both banks within 
mouza Bahamarpur taluka Nagapara” 
As recitals theyare evidence against the 
defendants but hiving regard to the 
other evidence in the cass which shows 
that Karhilghit wa; in facb in mouza 
Ratwara itis difficult to conceive that 
the statements were used in the 
dozumsats other thin for describing 
the ferry as appertaining to the prop- 
rietary interest in Nagapara, although 
it is the liw. andthe case pleaded by ths 
defeniants that their franchise of ferry 
exigs.ei irrespactive of any proprietary 
rightsin either village. The Revenue Survey 
map of 1847 (Ex. 8) of Ratwar: and the 
same Ex.8 of Nagapara shew the north 
bank to be Ratwara and the south 
bank Nagapara. Exhibit, 9the Survey map 
of 1847-1838 discloses the same state of 
affairs an ł the cadastral map of Nagapara 
of 1912-1903 is the same. There are other 
maps including the map filed with the 
plaint which also_supports the defendants’ 
cise on this point. A commissioner was 
appointed in the case and reported and 
prepared a map and this also shows 
Ratwara on the north bank and Nagapra 
on the south. There is very little doubt 
from these documents and the oral evidence ` 
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that the north bank of-the river was in 
Ratwara. The appellants also endeavour- 
ed to meet. this part of the case by showing 
that only when the river had shifted was 
the north bank in Ratwara and also by 
an attempt to showin the trial Court that 
even if this were so and that. Ratwara was 
on thenorh bank of the river, the actual 
possession of the ghat or landing place 
was in a village Murout adjoining ‘the 
plaintiffs’ village to the east, the actual 
position of the ghat being just beyond the 
border line of the two mouzas. As to this 
latter point although it was mentioned, no 
evidence was referred to in this Court in 


support of the point and it was not ser-: 


iously pressed, A 


Before dealing with the question of the 
change in the banks of the river I should 
refer tosome of the other matters which in- 
dicate that Kharil ghat wasin Ratwara. The 
plaintifis in 1902 claimed in the Survey 
operations that the entire bed of the river 
was in their mauza. This was settled by 
the Officer by deciding that the boundary 
of the respective mauzas was in the middle 
of the stream which fact I have already 
indicated. Jt is immaterial for the pur- 
pose of this point to decide whether the 
the officer’s decision was right or whether 
he had junsdiction to decide the point but 
it clearly shows that contiary to the appel- 
lants’ present contention, their contention 
at that time, that is tosay at the time of 
the settlem ent,was otherwise and it is all the 
more important when it is remembered 
that one of the points of contest in the 
dispute was the right to this ferry. A gain, 
as the Judge has pointed out the plaintiffs 
were attempting to deal with this ghat as 
theirs and as plying in their mauza. This 
was evidenced by certain kabuliyats, one of 
13828 Fasli for a period of six years, that 
is from 1320 to 13826 Fasli (Ex. B) executed 
by Bansi Singh and by a further kabuliyat 
in 1912, dated December 19, (Ex. 1) which 
was executed by Padarath and Pheku 
Mandal in favour of the plaintiffs with 
regard to a new or competitive ghat which 
the plaintiffs were attempting to start. 
From these kabuliyats it is clear, as the 
Judge in the Court below has pointed out, 
that the plaintiffs recognised the Karhil 
ghat as being in their mauza. 


To return to the question of change in 
the course of the river Gogra, It has 
been said by the appellants that prior to 
1325 Fasli that is 1917, the Karhil ghat was 
always in Nagapara. I have dealt with what 
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-appears tobe the fact on this point but 26 


to the extent of the change of the ry 
whichis admitted there appexrs to De 
little evidence. It wasstated that by the 
Change the «a hi) zh.t was moved from 
south to north or from east to west and 
the evidence also is clear thatthe extent 
of that change is small; one witness say$ 
between one or two rassis. Apart from 
this there is nothing in the evidence on the 
point 

On the case as framed and on the 
admitted facts, the question whether this 
ferry was aferry from point to point or 
from villages to villages, to use the clas- 
sification recognised by the English Law 
which equally applies to this country, 
was not decided, but the evidence would 
appear to indicate that it was a ferry from 
point to point. Ifit had been otherwise it 
would have been no assistance to the plaint- 
iffs. Their only possible cause of action 
was that the defendants were not landing 
passengers on a public highway or right 
of way but on their private property as I 
have stated. Of this there was not. the 
slightest evidence on the side of the plaint- 
iffs. There was a further argument on this 
point that the bed of the river changed 
and ib was suggested, it was no more than 
a suggestion, that as a result there was 
between the terminus ad quem and the 
actual river itself a foreshore or plot of 
land exposed by the change over which 
the public had no right of way. It was 
nothing more than a suggestion as I have ` 
said, there being no evidence to support it. 
The evidence on the part of the defendants 
is that the starting point on the north 
side was a Local Board road. The same is 
true on the Ratwara side. Evidence which 
was not seriously disputed to was called to 
show that on the road leading to the Karhil 
ghat traffic including bullock carts, pack 
animals and passengers used the road 
after disembarking from or em barking 
on the defendants’ ferry. These roads were 
described by the estimator of the Local 
Board called on behalf of the defendants 
as roads of the sixth class and of the fact 
that they were public rights of way, there 
could be and in fact was, no serious dis- 
pute. 

Again it does not assist the plaintiffs to 
show, asthere has been an attempt to 
show, that the position of the ghat changed. 
The reason for this argument was to ask 
the Court to infer that the change resulted 
in the necessity of the traffic using a path 
across the private property of the plaint- 
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iffs’ village. There was no evidence of 
this as I have already stated although 
there is some evidence thatthe ghat itself 
changed according to the conditions of the 
river and the seascns. There is evidence 
on the defendants’ side that the road 
leading to Kharil ghat got inundated during 
the rainy seasons butan alteration of this 
de cription would not impair the rights 
of the defendants in the ferry. This was 
recognised in the case of Hammerton v. 
Dysart (1). Lord Parker states that fran- 
chise ferries as known to the English law 
- are either point to point or villages to 
villages, ferries. In the former case the ter- 
minus on eitherside of the water is a fixed 
point and cannot be varied at any rate to any 
substantial extent. Lord Sumner in deal- 
ing with another aspect of the matter, 
namely, the limits of the ferry, the estab- 
lishment within which of a tival ferry 
would be an actionable disturbance, says 
that - special circumstances like the 
state or progression of the tides, the con- 
dition of the weather or season of the year 
may require that either terminus should be 
variable from time to time provided always 
that the public continues to heve access tc 
it as of right. In the case there is no evi- 
dence that there was a substantial charge 
in the terminus ad quem, that is to say at the 
Karhil Ghit. To the conditions referred 
to by Lord Sumner resulting in a change 
of terminus there must be added in the case 
of ferries in India, changes in the bed of 
the river itself, necessitating alterations 
within reasonable limils of the terminus. 
This was recognised in the leading case in 
India of Nityahari Ray v. Dunne (2) and, 
as was pointed out in that case, unless such 
was the case a ferry in India could not 
legally exist. In this case there is no evi- 
dence that the public used any other than 
the public highways leading to the ghat or 
that there was any deviation in that road 
other than that which was necessitated by 
the flooding of the road in the rainy season. 
In my judgment the plaintiffs, limited as 
they were in their cause of action, entirely 
failed to substantiate il. 

Under the circumstances il becomes un- 
necessary to consider the question suggest- 
ed by the defendants that they had by 
prescription acquired a right to land pas- 
sengers and other traffic in the plaintiffs’ 
village. Indeed from one point of view had 


(1) (1916) 1 A O57; 85 LJ Ch 33: 113L T 1032; 
£0 J P97; 3LTL R 592; 59S J665;13L J R 
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the defendants been driven back to such a 
case they would most certainly have failed, 
Franchise of ferry is in asense a right of 
the public to be carried from one terminus 
of a public highway across the river to the 
terminus of another; in other words, the 
passage across the river is a continuation 
ofa public highway. Without the right of 
way tothe river bank the -franchise cannot 
exist. To speak of a prescriptive right to 
land passengers on the property of another 
disproves the right of ferry unless of course 
the prescriptive right referred to is in the 
public tothe path or road leading to the 
river on which the ferry plies. 

That, in my judgment, disposes of the case. 
Reference was made to Act T of 1885 which 
so far as this Province is concerned governs 
ferries. Under s. 5 (the definition section) 
private ferries include all ferries other than 
those declared to be public ferries: or de- 
clared as such under s. 6 of the Act. Sec- 
tion 6 makes it lawful for the Lieutenant 
Governor from time to time to declare what 
ferries shall be deemed public. This ferry 
is admittedly not a public ferry within the 
meaning of the Act. Indeed it has been 
registered under s. 22 of the Act as a 
private ferry on January 6, 1910. This Act 
was quoted presumably withthe object of 
suggesting that asthe defendants’ ferry was 
not a public ferry but merely a private 
ferry their rights were in some way limited. 
It was not suggested in what manner. The 
Act does not define a private ferry other 
than by the process of exclusion to which 
I have referred and inmy judgment the 
Act does no more than enable the Govern- 
ment to regulate and control ferries which 
under the Act are described as public fer- 
ries. It does nol prevent the defendants in 
this case from establishing their right to a 
franchise of ferry. Iu my opinion therefore 
the Act does not assist usin any way in 
coming to a conclusion in this case. As I 
have already stated, the plaintiffs’ case is a 
limited one. There is no evidence to sup- 
port their claim. Sir Sultan Ahmad who 
appears on behalf of the appellants content- 
ed himself with referring to the defendants’ 
evidence with a casual reference to his own 
oral evidence but did not rely on any docu- 
ment which his clients produced in the case. 
In my judgment the decision of the learned 


' Subordinate Judge was correct although 


his reasons are somewhat different from 
those which I have expressed in this judg- 
ment. The result therefore is that this ap- 
peal is dismissed with costs. One third of 
the costs will be paid to respondent No. 1, 
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one-third to respondent No. 2 and the re- 
maining third to respondents Nos. 3 to 
18. 
Kulwant Sahay, J.—I agree. 

A. l Appeal dismissed. 
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GARJA SINGH. AND OTHERS DEFENDANTS 
—APPELLANTS 
VETSUS 


Musammat HARMOHINDAR KAUR 


AND ANOTHER—PLAINIFFS RESPONDENTS 

Custom :iPunjab)—Agricultural classes — Widow's 
right to maintenance— Widow, if bound to reside in 
her husband's house -Hindu Law—Special family 
custom—Onus of proof— Expression oj sentiment by 
members of family, if sufficient—Compromise— en- 
quiry into question of paupersim— Compromise out of 
Court by Pleader— Whether binding, 

According to Hindu Law a widow is not bound to 
reside with her husbands family and she does 
not forfeit her rights to maintenance out of her 
husband's estate by going to reside elsewhere, 
All that is required for her is that she must not 
leave her husband’s house for improper and unchaste 
purposes and she is entitled to separate maintenance 
unless she is guilty of unchastity or other improper 
practices alter she leaves that residence. The same 
rule governs the agricultural classes in the Punjab 
unless a custom to the contrary is established. 


A custom to be legally binding must be ancient, 
certain and invariable, and the onus lies heavily 
upon a party setting up a special family custom at 
variance with the general custom and the personal 
law of the parties, and he must prove it by very 
clear and cogent evidence, Where not a single 
’ instance has been cited to show that a widow erer 
forfeited her right of maintenance by leaving the 
family house and the evidence of the members of the 
family is nothing more than an expression of their 
sentiment, such evidence cannot establish a custom of 
an unusal nature specially when it prejudicially 
affects the rights of females. 

Where the Pleader of the plaintiff, a pardanashin 
lady compromises with the defendants in the course 
of the enquiry by the Tahsildar into the question of 
paupersim of the plaintiff under order of the Col- 
lector : | 
` Held, that no compromise could have been entered 
into unless it was sanctioned by the Court and that 
the compromise made out of Court was not binding 
on the plaintiff. 

F. ©. A. from the decree of the Subord- 


inate Judge, First Class, Ludhiana, dated 
May 19, 1928. | oe 
Messrs. Dev Raj Sawhney and Janki Nath, 
for the Appellants. 
Messrs. Kishen Dayal and Lala Badri 
Das, R. B., for the Respondents. 


Rangi Lal, J.- On November 3, 1924, 
Sardarni Har Mohindar Kaur, widow of 
Sardar Brij Chand Singh, a jagirdar and 
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land owner of Ladhran in the Ludhiana 
district and his posthumous daughter Bibi 
Gian Kaur, applied for permission to sue 
in forma pauperis for the fixation of Rs. 150 
per mensem on account of their maintenance 
and forthe recovery of a sum of Rs. 7,000 
for the expenses of Bibi Gian Kaur’s 
betrothal, marriage and muklawa and also 
for possession of a residential house at 
Ladhran. While an inquiry into the 
pauperism of the petitioners was proceed- 
ing before the Tahsildar, their Counsel, 
Sardar Jiwan Singh, Pleader, agreed toa 
compromise to the effect that they shall 
receive Rs. 35 per mensem as m-intenance 
and that “the residence of Sardarni 
Sahiba will be at Ladhran in accordance 
with the prietice of the family”. She had 
left Ladhran with her infant daughter soon 
after her husband's death took place as 
far back as 1917 andhad since then lived 
with her parents at Chamba. The defen- 
dants, who were the brothers of Sardar 
Brij Chand Singh. executed a deed embody- 
ing the aforesaid compromise and had it 
registered on January 20, 1925 in the 
presence of Sardar Jiwan Singh. The pro- 
ceedings before the Court were then 
dropped. 

On April 28, 19:6, Sardarni Har Mohindar 
Kaur and Bibi Gian Kaur brought the 
present suit in which they claimed Rs. 120 
per mensem as maintenance and Rs. 10,000 
on account of the expenses of the betrothal, 
marriage and muklawa of Bibi Gian Kaur 
and also prayed for pcssession of the 
residential house left by Sardar Brij Chand 
Singh. The defendants p'eaded the com- 
promise mentioned above as a barto the 
suit and also contended that according to 
the custom of the family the plaintiffs were 
not entitled to any maintenance unless they 
lived in the family house at Ladhran. The 
claim for the expenses of the betrothal, 
marriage and muklawa of Bibi Gian Kaur 
was said to be premature because she was 
then only about ten years of age. The 
lower Court held that the compromise in 
question was not binding onthe plaint- 
iffs, that the special custom relied on by 
the defendants was not proved and that 
the claim for the expenses of the betrothal, 
marriage and muklawa of Bibi Gian Kaur 
was not premature. A sum of Rs. 35 per men- 
sem was fixed as maintenance for Sardarni 
Har Mohindar Kaur and a sum of Rs. 25 
permensem for Bibi Gian Kaur till her 
marriage and a decree for a sum of 
Rs. 3500 on account of the expenses of the 
betrothal, marriage and muklawa of Bibj 
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Gian Kaur and for possession of the 
residential house left by Sardar Brij Chand 
Singh was also passed. 

Both parties filed appeals to this Court. 
The plaintiffs’ appeal was, however, 
abandoned atthetime of hearing and is, 
therefore, dismissed. The defendants did 
not appeal against the decree regarving 
the house at all and conceded that the clecree 
for Rs. 3,500 on account of the expenses 
of the betrothal, marriage and muklawa 
of Bibi Gian Kaur could not be challenged 
because the amount was reasonable and 
the girl had reached a marriageable age. 
The amount of maintenance fixed is by no 
means excessive in view of the social 
position and the financial status of the 
family, and the Counsel for the appellants 
did not seriously contend that it should be 
reduced. The only points for decision are 
whether the compromise in question was 
binding on the plaintiffs and whether there 
was a special family custom by which 
they were debarred . from claiming any 
maintenance unless they lived at Ladhran. 

As regards the first point, there is 
no positive evidence to show that 
Sardar Jiwan Singh was expressly autho- 
rised to enter into a compromise with the 
defendants. The original power of attorney 
has been destroyed and no secondary 
evidence of its contents has been produc- 
ed. It is thus truethat it is mentioned 
in the deed of compromise that Sardar 
Jiwan Singh did have such autuority :and 
he himself did not expressly deny it, but 
on this scanty material it would not be 
safe to hold that Sardarni Har Mohindar 
Kaur, who is admittedly a pardahnashin 
lady, deliberately authorised Sardar Jiwan 
Singh to compromise her claim in any 
manner he thought fit without consulting 


her at all. In any case, he was not 
authorised in enter into a compromise 
with the defendants out of Court. The pro- 


ceedings before the Tahsildar were not 
of a judicial nature at all. He was enquir- 
ing into the question of the pauperism of 
the plaintiffs under the orders of the Collec- 
tor and not under the orders of the Court. 
Sofaras Bibi Gian Kaur was concerned, 
no compromise could have been entered into 
unless it was sanctioned by the Court. It 
is, therefore, clear that the compromise in 
question was not binding on the plaintiffs. It 
is unnecessary to consider whether a Pleader 
as opposed to an Advocate has or has not 
an implied authority to enter into a com- 
promise on behalf of his client. 

As for the question of custom involved in 
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the case, Ihave nodoubt that the defend- 
ants, on whom’ the onus of establishing it 
lay, have failed to discharge it. They pro- 
duced a few members of their family (the 
lower Court wrongly held that they were 
no members of the family, see the pedigree 
table given on p. 61 of the Ludhiana 
Gazetteer), who made bald statements to the 
effect that a widow was not entit'ed to 
receive any maintenance unless she lived in 
her hushand’s house in the village. A few 
widows of the family also appeared and 
deposed that they were living at Ladhran 
and were receiving maintenance but would 
not have done so if they had left that 
village, This evidence can hardly be said 
to be sufficient to prove a special custom 
which is opposed not only to the general 
eusiom of the Province but also to the 
personal law of the parties and which sanc- 
tions the forfeiture of a widow’s admitted 
right of maintenance if she leaves her hus- 
band's house. lt is well established that 
according to Hindu Law a widow is not 
bound to reside with her husband's family 
and that she does not forfeit her right to 
maintenance out of her husband's estate by 
going to reside elsewhere. All that is re- 
quired of her is that she must not leave her 
husband's house for improper and unchaste 
purposes and she is entitled to separate 
maintenance unless she is guilty of unchast- 
ity or other impioper practices after she 
leaves that residence (vide para. 60 
of Mulla’s principles of Hindu Law, 
7th edition). According to para. 21 of 
Rattigan’s Digest of Customary Law, the 
same rule governs the agricultural classes of 
the Province, unless a custom to the con- 
trary is established. - A custom to be legally 
binding must be ancient, certain and 
invariable and the onus lies heavily upon 
a party setting up a special family custom 
at variance with the general custom and 
the personal law of the parties, and he must 
prove it by very clear and cogent evidence. 
In the present case not a single instance 
has been cited toshow that a widow ever 
forfeited her right of maintenance by leav- 
ing the family house. Itis easy to under- 
stand and even to appreciate the sentiment 
of the members of the husband’s family in 
this matter and the evidence produced in 
this case is nothing more than an expres- 
sion of that sentiment. Such evidence 
cannot, however, establish a custom of an 
unusual nature, specially when it prejudi- 
cally affects the rights cf females. It is 
not even alleged that Bibi Gian Gaur is 
required by any custom to live in the. 
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family house and she is admittedly entitled 
to maintenance till she is married. There 
is not the slightest allegation that Sardarni 
Har Mohindar Kaur left her husband’s 
house for improper or unchaste purposes. 
She was left a widow at the age of i7 and 
properly chose the protection of her parental 
bome where she has lived comfortably for 
all these years. Her daughter is, we are 
told, now being educated at the Sacred 
Heart High School, Lahore. The defend- 
anis had not so far made any contribution 
either towards the maintenance of the 
plaintiffs or towards the expenses of Bibi 
Gian Kauyr’s education. Some witnesses, 
who appeared on behalf of the defendants, 
stated thut according to past practice the 
marriage of Bibi Gian Kaur should be 
performed in the family house at Ladhran. 
This sentiment certainly deserves sympa- 
thetic consideration, and we should be 
glad if the past practice could be observed 
in this case. We tried to bring about a 
compromise on this point but have remain- 
ed unsuccessful. We are, however, not 
called upon to pass any orders in regard 
to this matter. 

As a result of the above findings, I 
would dismiss the defendant's appeal with 
costs. In the plaintiffs appeal I would 
leave the parties to hear their own costs. 

Shadi Lal, C. J.—I agree. 

N. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition No. 669 of 1930 
July 28, 1933 
PAKENHAM WALSH, d. 


VIJYALAKSHMI AMMAL—PLAINTIRI— . 


PETITIONER 
tersus 
K. R. SRINIVASA AYYANGAR AND 
OTHERS— DEFEN DANTS— RESPONDENTS 

Court Mees Act (VII of 1870), ss. 18,14, 15— Civil 
Procedure Code (Act V of 190s), s. 151—Payment of 
excess court-fee by mistake—Inherent power of Court 
to allow refund— Proper form of certrficate—Refusal 
to grant certificate —Interference im revision. 

‘The Court has inherent power to grant a certifi- 
cate for refund of court-fee in cases not covered by 
es. 13, lt and 15 ofthe Court Fees Act and the dis- 
cretion of the Court to grant such a certificate is 
not barred by the fact that the excess was paid by 
the mistake of the party and not in consequence of 
any direction by the Court. Thammayya Naidu v. 
Venkataramanamma (|, referred to. 


In such cases where the lower Court has wrongly 
refused a certificate, the High Court may interfere in 
revision and granta certificate. | 

In cases of this nature the certificate should 
merely state.that the party has paid excess court- 
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fee. The Court has no power to order refund or 
even to say that the party is entitled toa refund 
inasmuch as the revenue authorities are not bound 
to makea refund evenifthe party has obtained a 
certificate of the Court. 

As ageneral rule where a party has paid excess 
court-fee the discretion of the Court should be 
exercised in the party's favour. Giresh Chandra 
Mali v Giresh Chandra Dutta (2), referred to. 


C. R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the District Munsif, Erode, 
dated March 2, 1929, and. made in I. A. 
No. 258 of 929, in O. S. No. 704 of 1927, 

Mr. T. L. Venkatarama Iyer, for the Peti- 
tioner. 

The Government Pleader, for the Respon- 
dents, 


Judgment. —The petitioner in this case 
filed a suit to recover possession of certain 
immovable properties. Thesuit was valued 
at Rs. 1,000 and a court-fee of Rs. 112-7-0 
were paidthereon. The defendants contest- 
el that the market value of the properties 
was Rs. 4,000 and thatthe plaintiff has to 
pay an additional court-fee. On an issue 
being raised as to the court-fee payable, the 
Court found ‘hat the correct fee was to be 
calculated on ten times the kist, i.e., 
Rs. 125 and that the court-fee payable was 
Rs. 14-9-0. It decreed the suit but in award- 
ing costs only ordered a sum of Rs. 14-9-0 
to be paid for stamp fee. Petitioner then 
applied for a certificate for refund of the 
excess court-fee paid but the Court refused 
the application and this revision petition 
is filed against that order. 

It appears to be well settled that the 
Court has the power under s. 151 to grant a 
certificate jn cases not covered by ss. 13, 
14 and 15 of the Court Fees Act. It does 
not appear to me that tthe discretion of the 
Court is barred by the fact that the excess 
fee was paid by the mistake of the party 
and not in consequence of any direction 
by the Court. The case in Thammayya 
Naidu v. Venkataramanamma (1) would 
appear to be one where the mistake was 
that of the party and not of the Conrt and 
certainly several of the cases which the 
learned Judges have quoted in support of 
their decisicn are cases where the over-pay- 
ment was due to the mistake of the party, 
I hold therefore that the Court had jurisdic- 
bion to entertain the application. 

The next question is whether this Court 
should interfere in revision against an order 
refusing the certificate. One case at least 
of those quoted in Thammayya Naidu v. 
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Venkataramanammal (1), i. e., Girish Chand- 
ra Malt v. Girish Chandra Datta (2) isa 
case where a certiticate was issued on a 
revision petition, it having been refused by 
the lower Court. In considering whether the 
discretion of thelower Court in a matter of 
this sort should be interfered with in revi- 
Sion, it is necessary. I think, to see what the 
certificate to be granted really is. There 
appears to be no doubt that the revenue 
authorities are not bound to make a refund 
tothe party evenif he has obtained a cer- 
tificate of the Court, as they apparently are 
bound to do in the case of certificate under 
ss. 13, 14 and 15 of the Court Fees Act, 
which distinctly say that the certificate in 
those cases authorise the party obtaining 
the certificate to receive the excess court- 
fee paid back from the Collector. I think 
it is therefore clearly wrong to order a re- 
fund of the court-fee on a certificate as 
appears to have been done in some of the 
cases quoted. The Court has no power to 
order refund or even to give a certificate to 
say that a party is entitled toit. A party 
cannot be said by the Court to be entitled 
to anything which need not be granted to 
him and it appears to me that the proper 
certificate the Court should give is that he 
has paid excess court-fee. If this is the 
form which the certificate should take, it 
would appear that as a general rule the 


discretion of the Court should be exercised ` 


in petitioner’s favour, for the discretion is 
merely confined to the question as to whe- 
ther the Court will give a certificate that 
the petitioner has in effect paid excess fee. 
If the Court holds it to bea fact, then in 
the absence of special reasons one would 
expect that it would not refuse issuing a 
certificate to that effect. 

I therefore allow this revision petition and 
order that a certificate of the above nature 
should be granted to the petitioner. 

Ae Petition allowed. 


(1) 189 Ind, Cas. 131; 55 M Gti at p. 644;62 M LL 
J 541; AI R 1932 Mad. 43%; (1932) M W N 420; 35 L 
W 618; Ind. Rul. (1932) Mad. 625. 

(2) 137 Ind. Cas. 791; 36 OW N 190; A I R1932 
Oal, 450; Ind. Rul, (1932) Oal. 369. 
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PATNA HIGH:COURT 
Appeal from appo aig Decree No. 291 
1939 
August 8, 1933 
MACPHERSON AND AGARwaLa, JJ. 

J UGESHWAR PRASAD— PLAINTIFF 

. — APPELLANT 


VEYSUS 
RAMDHARI MASTO AND OTHERS— 


DEFENDANTS -RESPONDENTS 

Bengal Land Revenue Sales Act (XI of 189), 
s. 37,proviso—Hent fixed im perpetuity after 
Permanent Settlement—Sale of tenure for arrears of 
revenue — Purchasers right to enhance rent—S 37, 
proviso, effect of—-Bengal Tenancy Act (VIII of 
1885), ss 39 (B), 35—Suit for enhancement by pur- 
chaser in revenue sale—Rent fixedin perpetutiy by 
defaulter, whether valid defence—Enhancement— 
Matters to be considered. 

While ihe proviso to s. 37, Bengal Land Revenue 
Sales Act, affords complete protection against eject- 
ment to a raiyat holding ata fixed rent, it affords 
protection to such raiyat against enhancement of rent 
only in certain circumstances, among which an 
engagement for fixity of the rent made between the 
raiyat and the previous proprietor subsequent to the 
Permansnt S2ttlement is not one, inasmuch as even 
though valid against such previous proprietor, it is 
specially excluded. Sarat Chandra v. Asiman (l), 
Sarbeswar Patra v Bejoy Chand Mahatab (4) and 


=e Ga v dfakbul Ali (4), referred to fp. 
col . 
The right of the purchaser in such cases is not 


confined, as inthe case of under-tenures which are 
sold out under the Act of 1865, to proof that a higher 
rent would have been demandable when the rent 
was fixed, Ip. 1112, col 1.] 

Where an enhancement made in 1901, was sub- 
mitted to by the raiyat in consideration of the rent 
being fixed in perpetuity and the landlord's rights 
were sold forarrears of revenue and the purchaser 
sought to enhance the rent : 

Meld, that the consideration of fixity-of rent having 
failed, it was reasonable on the part of the raiyat 
to plead thatin this complicated situation, the rise 
in the price of food crovs was by no means the only 
matter to be considered. The rent pavable in 1901 
and the enhancement then made and all other 
relevent matters must be considered. [ibid ] 


Second Appeal from a decision of the 
Subordinate Judge of Patna, dated June 28, 
1929, confirming that ofthe Munsif of Patna, 
dated July 16, 1928. 

Mr. B C. Sinha, for the Appellant. 


Macpherson, J.—This second appeal 
arises out a suit for arrears of rent of a 
holding of 8°99 acres at an annual -rental 
of Rs. 95-15-0 which is described as 
occupancy kaimi, and for an enhancement 
ofthat rent under the provisions of s. 30 
(b) of the Bengal Tenancy Act which is 
claimedin ‘one placein the plaint at eight 
annas a bigha and at another place at 
eight annas a bigha or a rate found after the 
usual calculations. 

The defence to the claim for enhance- 
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ment wasthat the holding is heldut a fixed 
rate under a patta of 1901. 

The Courts below having decreed .the 
claim forrent only, the landlord. appeals 
against the rejection of the application for 
enhancement. 

The facts found are these:—The tenancy 
was akaimi occupancy holding not found 
to have been created beforethe date of ihe 
Parmanent Settlement. When the landlord 
sought enhancement of rent in 1901, the 
raiyat agreed tothe present rent on condi- 
tion that he should be granted a doami 
patta, the meaning of which is that the 
rent of the holding was to be fixed and not 
subject to diminution or enhancement. In 
1911 the entry ‘kaimi was made in the 
record of rights. In 19i£ the estate in 
which the holding is situated, was purchased 
by the plaintiff at a revenue sale. 

The appellant relies upon the provisions 
of s. 37 of the Revenue Sales Act, XI of 1259, 
under which the purchaser of a permanently 
settled estate sold under the Act for the 
recovery of arrears due on its own account 
is entitled, except in four cases set out, to 
avoid and annul all under-tenures and 
forthwith to eject all under tenants, subject 
tothe following proviso: 

“Nothing in this rection cortained shall ke con- 
strued to entitle any such purchaser as aforesaid to 
eject any raipat having a right of occupancy at a 
fixed rent orat a reut assessable according to fixed 
rules under the laws in force, or to enhance the i1ent 
ofany such raiyat otherwise ihan in ihe manner 
prescribed by such laws, or otherwise than the former 
proprietor, irrespectively of all engagments made 
aa the time of settlement, may have been entitled to 

0. i 
The respondents are not represented. 
Mr. B.C. Sinha on behalf of the appellant 
urges that under this provision the landlcrd 
who purchased at revenue sale in 1914, is 
entitled to enhance ihe rent of the defend- 
ants-respondents in spite of iheir doami 
patta of 1901. ; 

In my judgment on the above proviso 
construed both as it stands and in the 
light of the previous revenue enactments, 
the contention cannot be gainsaid. The 
proviso first saves from ejectment to which 
s. 37 makes all undertenants liable, raiyats 
having a right of occupancy at a fixed 
rent or at a rent which though not fixed, 
is not subject to arbitrary enhancement 
but is assessable according to fixed rules 
under the laws in force. These two classes 
were clear while Act X of 1859 wasin 
force. Th ugh Act X came into force 
shortly after Act XI, it is evident that 
s. 37 of the latter, here refers to it and 
that the second class is the new class of 
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raiyat having a right of occupancy (a 
new expression), which comprised the old 
class of the khudkast raiyats and such of 
the pahskast raiyats às could prove occupa- 
tion for 12 years to whom the privilege 
of permanence or right of occupancy 
hitherto peculiar to khudkast raryats 
was now extended. The Bengal Tenancy 
Act, 1885, greatly widened the right of 
occupancy, but it has been held that 
this extended occupancy right must now 
be equated with that ofthe proviso under 
discussion: Sarat Chandra v. Asiman (1). 


The proviso then goes on substantially to 
prohibit enhancement of the rent of any 
such raiyat (meaning a raiyat of either 
of the two classes referred to) otherwise 
than in the manner prescribed by thelaws 
in force, anexpression signifying by the 
laws for the time being in force, or, with 
an important exception, otherwise than in 
the circumstances in - which the former 
proprietor was entitled io secure an 
enhancement. Now the procedure of ithe 
Bengal Tenancy Act in respect of applica- 
tion for enhancement is the manner 
prescribed by thelaws at present in force, 
The important circumstance which dis- 
tinguishes the right of the new proprietor 
toenhancement from that of the previous 
defaulting proprietor is that the new pro- 
prielor is entitled to.enhance irrespectively 
of all engagements made "since the time of 
settlement’, and the expression, ‘since the 
time of settlement” means ‘subsequent to 
the Permanent Seltlement”’. The result is 
thatif any such raiyat held at a fixed rent prior 
to the Permanent, Sectlement, he has, under 
the proviso, a good answer to asuit by the 
new proprietor for an enhancement of rent, 
but ifthe fixity was based upon an engage- 
ment subsequent to that settlement, 
itis to be no answer to the claim. And 
reasonably so, since the new proprietor 
having purchased at revenue sale, is not 
the successor-in-interest of the defaulting 
proprietor and so has no privity with the 
raiyat as to fixity of the rent. In short, the 
proviso does not save from enhancement of 
rent all raiyats even of:the first class 
whom it protects from ejectment, but only 
those of ihat class whose fixity of rent is 
found upon an engagement not made after 
the perm:nent seitiemenl. 

The lease ata fixed rent in perpetuity 
which since Regulations V and XVIII of 
1812, a proprietor of an estate has been 
competent to grant so as to bind himself, 


(1) 31 0725;8 0 W N 601. 
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his heirs and assigns, has never been held | 


binding upon a purchaser under a sale for 
an arrear of revenue of the estate; see per 
in Barnes Peacock in Isshur Ghose v. Hills 

ji 

Again in the case of patni taluks and 
other saleable under-tenures transferable 
by sale or otherwise for recovery of arrears 
of rent due in respect thereof, it is provided 
in Regulation VIII of 1819 para. IL Third, 
and in s. 16 of the Bengal Recovery (Under- 
tenures) Act, VIII of 1865 (which followed it 
without taking any notice of the new pro- 
visions in Act X of 1859 or the new lang- 
uage in s. 37 of Act XI of 1859) that the 
under-tenure is acquired free from all en- 
cumbrances which may have accrued 
thereon by any act ofa holder unless the 
right of making the encumbrance shall 
have been expressly vested in the holder 


and the following proviso is added: 
“Provided that nothing herein contained shall ba 
held to entitle the purchaser to eject khudkasht 
raiyats or resideat and hereditary cultivators, nor to 
cancel bona fide engagement made with such class of 
ratyats or cultivators aforesaid by the late incumbent 
of the under-tenure or his representatives, except it 
be proved, in a regular suitto be brought by such 
purchaser for the adjustment of his rent, that a higher 
rent would have been demandable at the time such 
engagements were contracted his predecessor.” 


Something similar is found in respect of 
the fourth exception to s. 37 now under 
consideration where though certain leases 
are protected from annulment yet enhance- 
ment is allowable on proof that the origi- 
nal rent was unfair and the land has 
not been held forj over 12 fyears at a 
fixed rent .equal to the rent of good arable 
land. From the general policy of the legis- 
lating authority which never vested in or 
acknowledged in the proprietor of an estate 
aright of making indiscriminate encum- 
brances which might imperil the revenue, 
it is natural that the position accorded to 
subordinate interests, including those of 
raiyats, would be more favourable in the 
“case of a sale of an under-tenure than in 
the case of a sale of an estate for arrears 
of its land revenue. The favour of ratyats 
in such under-tenure is shown in making 
‘bona fides the test of the engagement or 
contract; the new under-tenure holder has 
to accept a bona fide engagement and all he 
can do is to sue for enhancement of the rent 
fixed therein on the ground that a higher 
rent would have been demandable at the 
date of the engagement. I cannot find 
that even this concession was ever made 
applicable to the case of a purchaser at 
revenue sale, 


(2) (1864) W R 148 at p, 153. 
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It is also reasonable to suppose, as Ri- 
chardson, J., suggests, that the proviso to 
s. 37, reflected the provisions contained in 
ss.3 to 6 of Act X of 1859. In Sarpeswar 
Parta v. Bejoy Chand Mahatab (3) at 
p. 28* the learned Judge observes: 

“All raiyats having aright of occupancy under that 

Act were protected from ejectment. Where the rent 
of a holding had not been changed since 1793, if was 
protected from enhancement but the rent of occu- 
pancy raiyats including occupancy ratyats ata fixed 
rate holding under ‘engagements made since the time 
of settlement’ became lable to enhancement under 
the laws in force, irrespective of those engagements, 
That result was also consistent with the state of 
things brought about by Regulation V of 1812 re- 
ferred to above.” 
At a later point the learned Judge consider- 
ing a caseof a settled razyat of a village 
who in respect of the holding in connection 
with which the question arises, is a rawat 
ata fixed rate, says: 

“Such a raiyat would be protected from eject- 
ment but might ba liable under the laws 
in force to enhancement of rent on the ground that 
he holds’ under an engagement made since the time 
of settlement; ”. 

The decisions which have been cited be- 
fore us are Abdul Gani v. Makbul Ali (4) 
and Sarbeswar Patra v. Bejoy Chand Mah- 
atab (3) and the decisions mentioned in 
those cases. Of these Abdul Gani v. 
Makbul Ali (4) isthe only case where the 
facts are similar. It was held there that 
the raiyat could not be ejected. But it 
was also held that the further prayer for 
assessment of fair and equitable rent 
would not arise, inasmuch as the very 
basis of the protection offered by that 
section is against any enhancement and 
enahancement wasreally what the plaintiff 
was seeking. The learned Judges added: 

“Itis not within the scope of the suit ; if it were, 
fair and equitable rent of an occupancy raiyat at 
fixed rates would obviously be the rent which has 
been fixed for his holding.” 
These observations, 
entitled to respect. Apparently they also 
coincide with the view of Mitra, J., in 
Sarat Chandra v. Asiman (1), where he 
says of the proviso under discussion 
“sneaking of enhancement of rent where 
that is possible “i. e., of the second class” 
(that is, raiyats whose rents are not fixed as 
opposed to the first class, consisting of 
raiyats having rights of occupancy at 
fixed rents). The point now in con- 
troversy did not then really arise for 
decision, and the senior Judge did not 
deal with it at all. The view inuicated 

(3:63 Ind, Cas, 986:26 O WN 15; AIR 1922; 
Oal. 287; 49 O 280; 34 OL J 233 

(4, 3L Ind. Cas. 19; 420 745; 20 O W N 185; 22 O 
L J 228 

*Page of 26 O W N—[Zd.] 


though obiter, are 
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in those two cases was Clearly not ac- 
cepted by Richardson, J., in Sarbeswar 
Patra v. Bejoy Chand Mahatab (8), quoted 
above. In my judgment while the proviso to 
8. 37 affords complete protection -against 
ejectment to a raiyat holding at a fixed 
rent it ‘affords protection to such raiyat 
against enhancement of rent only in 
certain circumstances, among which is not 
an engagement for fixity of the rent made 
between the raiyat and the previous pro- 
prietor subsequent tothe Permanent Settle- 
ment even though valid against: such pre- 
vious proprietor, as it is specially excluded. 
With the views indicated upon the point 


before us by Richardson, J.,in the last 
mentioned case, I would respectfully 
concur. 

Upon this view the appellant js 


entitled to an enhancement of the rent 
of the holding in suit if he can bring the 
case -within s. 30 (b) of the Bengal Tenancy 
Act. His right is not subject asin the 
case ofraiyats of under-tenure which are 
sold up under the Act of 1865, to proof 
that a higher rent would have Leen de- 
mandable in 1901. 

But materials are not available on the 
present record for a decision as to whe- 
ther any and if so what. enhancement is 
to be given. The suit was tried with 
two others in which one enhancement of 
three annas in the rupee was allowed, 
but the question of fixed rent did not 
arise in them, Moreover these holdings 
appear to have contained bhit as well as 
dhunhar whereas the defendants’ holding 
consists entirely of dhanhar. There is 
nothing on the record to show that the 
maximum rate of enhancement for dhan- 
har is as muchasthree annasin the rupee. 
Indeed on the record of the trial Court 
as it has been sent up to us, there are no 
calculations af all showing the maximum 
enhancement allowable under s. 30 (b). 
Then another point of importance arises 
in this case. Manifestly s. 35 may be 
applicable. The enhancement made in 
1901 was submitted to by the raiyats in 
return for'a consideration, to wit, a fixed 
rent jn perpetuity. That consideration 
having failed in and from 1914, it will 
bea reasonable claim on the partof the 
raiyat that in the complicated situation 
which has arisen, the rise in Ihe price of 
staple food crops is by no means the only 
matter to be considered. To enable jt to 
do justice a Court would least require to 
have before it the rent payable in 1901 
and the enhancement then made in 
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return for ithe consideration that has 
failed, and ‘all relevant matters must be 


..considered together. 


Accordingly the decision of the ‘Courts 

below is reversed on ihe preliminary point, 
the appeal is allowed and the suit is 
remanded to the trial Court, which will 
decide what enhancement, if any, can be 
allowed under s. 30 (b) tothe Bengal 
Tenancy Ast, subject of the provisions of 
8.35 that it may not decree arent which 
under the circumstances of the case is 
unfair or,in equitable. For a proper decision 
it is necessary that the parties should be 
allowed to adduce such additional evidence 
as they desire, and it is so ordered. It 
should be mentioned that Mr. B C. 
Sinha did not challenge the decision that 
under the engagement of 1901 the raiyat 
was entitled to hold at a fixed rent under the 
defaulting proprietor, 
“The cosis in this Court and the Court 
below, so far as the point in issue in the 
appeal is concerned, will follow the 
result. 

wet the papers be sent down forthwith and 
the‘Hearing be expedited. 
~“Agarwala, J.—I agree. 

N. Case remanded. 


es 


LAHORE HIGH COURT 
Second Civil Appeal No 1472 of 1931. 
May 31, 1933. : 
SHADI LAL, O. J., AND ABDUL QADIR, J. 
MAM RAJ—DEFrNDANT APPELLANT 


VETSUS 
CHHOTU AND OTHERS — PLAINTIFFS 
— RESPONDENTS 


Co-sharers— Adverse possession—Transferee from 
co-shaver—Possession of vendor, whether adverse to 
transferee. 

In the case of co-sharers, the possession of ono 
co-sharer is the possession of all the co-sherers 
and a ccesharer will not be permitted to 
claim the protection of the statute of limitation 
unless it clearly appears that he has repudiated 
the title of his co-sharer to his knowledse and is 
holding adversely to him, In other words, there 
must be an overt act showing adverse possession, 
and that act must be brought home to the co sharer 
against whom adverse possession is claimed. The 
same principle applies to the case of a 
transferee from co-owners. ‘Therefore, possession 
of the vendor is not adverse tothe vendor’s trans- 
feree where the vendor had sold only a share 
and continued to be a co-sharer in the holding. 
Udi v. Maru Mal (1), doubted, Subah Lal v. Fateh 
Mohammad (2), referrea to 

S. ©, A. from a decree of the Additional 
District Judge, Karnal, dated April 27, 
1931, affirming that of the Subordinate 
Judge, Fourth Class, Karnal, dated J uly 


4, 1930. 


~ 


1934 


Mr. Shamair Chand, forthe Appellant. 
Mr. Fagir Chand and Mr. Chandra Gupta, 
for the Respondent. - i 


Shadi Lal, C. J.—On July 8,1679, Allah 


Dia, a co-sharerin a joint holding, sold 
1-7th share in that holding to the pre- 
decessors-in-interest of the defendants. 
Mutation was duly effected in respect of 
the sale and the vendees were recorded 
In the Revenue Papers as co-sharers in 
the holding. It appears, however, that 
they did not obtain actual possession 
of the land; and that when proceedings 
for partition of the land were taken, the 
descendants of the vendor, who, after the 
sale referred to above, retained a share 
in the joint holding, claimed that by 
adverse possession, they had acquired 
ere of the share sold by Allah 
Dia. 

Now, the rule of law is firmly establish- 
ed that in the case ofco-sharers, the pos- 
session cf 042 co-sharer is the possession of 
all the cc-sharers and that a co-sharer will 
not be permilted to claim the protection 
of the statute of liaitation unless~ it 
Clearly appears that he has repudiated 
the title of his co-sharer to his knowledge 
and is holding adversely to him. In other 
words, there must be an overt act showing 
adverse possession, and that act must be 
brought home to the co-sharer against whom 
adverse possession is claimed. In the 
present case Allah Dia did not sell the 
whole of his share in the joint holding, 
but only a portion thereof and both he 
and his vendees became co-sharers from 
the moment that thesale took place in 
favour of the latter. I cannot under- 
stand how the vendor’s representatives 
can assert adverse possession against the 
vendees. 

Our attention has been invited to a 
judgment of a Single Judge in Udi v. 
Maru Mal (1) where it was held that a 
transferee from a co-sharer cannot by the 
mere fact of transfer become a co-sharer 
if his rights as such are denied by the 
other co-sharers. The correctness of this 
ruling is open to doubt, because it has 
been repeatedly held that there can be no 
adverse possession by one co-owner against 
another co-owner and thatthe same princi- 
ple applies tothe case of a transferee from 
a co-owner: vide, inter alia, Subah Lal 
v. Fateh Mohammad (2), It is however, 


1) 78 Ind. Cas, 159; A I R 1924 Lah, 682; 6. 
el : 


L 3 J 567 
(2) 140 Ind. Cas, 653; 54 A 628; (1932) A L J 
425; A I R 1932 All, 493; Ind, Rul. (1938) All,18, 


148—141 & 142 
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unnecessary to discuss the matter any 
further; because in Udi's case (1) other co- 
sharers were claiming adversely to the 
-transferee and not the transferor. That 
case is, therefore, wholly inapplicable to 
the facts of the present case, where adverse 
possession is set up, not by the other 
co-sharers, but by the vendor himself who, 
after the transfer, continued to be a co- 
sharer in the holding. 

Mr, Fakir Chand for the respondents, 
however, contends that there was an ouster 
of the vendees in the present case, but, 
as pointed out by the Lower Court, his 
clients did not plead any overt act nor 
did they adduce any evidence to establish 
such an overt act. They have," therefore, 
wholly failed to establish adverse possession 
against their co-sharers. 

The result is that the appealis allowed, 
the decrees of the Courts below are 
vacated and the suit dismissed with costs 
throughout. 

Abdul Qadir, J.—I agree. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT 

Execution ee Appeal No. 19 of 
1933. 
November 29, 1933 
NiaMaTOLLad, J. 

LAL BEHARI PRASAD PANDEY AND 

ANOTHER - J UDG MENT-DEBTORS— 

APPELLANTS 


Versus 
BINDESARI MISRA—DECREE-HOLDER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 52,53 — 
Decree against assets of deceased person—Attach- 
ment—Property not dealt with at partition—Proof 
that property was joint family property—Onus on 
decree-holder—Hindu Law—Joint family—Presump- 
tion. 

A person holding a decree against the assets ofa 
deceased person can obtain satisfaction by attachment 
and sale of only such property as is shown to 
have formed part of the assets of the deceased. 
It is his duty to prove, at least prima facie, that any 
particular property which is attached at his instance 
is part of the assets of the deceased. The onus is 
on the decree-holder. When there has been a par- 
tition inthe familyand there is nothing to show 
that propertiesin dispute were dealt with at the 
partition, it is for the decree-holder to establish that 
the shares inthe property attached formed part of ` 
the joint family property. 

It may ve presumed that a Hindu family is joint, 
but there is no presumption that any particular 
property is joint family property | l 

Mr. M. Waliullah, for the Appellants. 


re 


Messrs. N. P. Asthana and H.-C. As- 


r 


thana, for the Respondent, 


l 
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Judgment.—This is an appeal by ob- 
_jJectors in execution proceedings. The res- 
pondent, Bindesari Misra, obtained a 
simple money decree against the 
lants, who are the sons of Sheo Saran, 
who was liable to pay the sum to which 
the decree related. The suit having been 
brought atter the death of Sheo Saran, a 
decree was passed against the assets of the 
deceased, which, having regard to s. 53, 
Civil Procedure Code includes property 
in the hands of his sons and whch may 
be liable to pay his debt. It appears 
that, not long before the death of Sheo 
Saran, a partition had taken place 
amongst the members of his joint family, 
which consisted of a father, two sons 
and the wife of the father. Each 
of them obtained a share in the family 
property. Subsequently, the mother died 
and later on the father also died. The 
debt to which the decree related had 
been contracted before the partition, It 
is not disputed that in spite cf the parti- 
tion to which reference has keen made, 
{he entire joint family properly is liable 
for the debt and that it is open tothe 
decree-holder to obtain satisfaction by 
sale of any part of the joint family 
property. 

The respondent decree-holder attached 
three items of property, two of which alone 
are in dispute in appeal. As regards the 
third, the lower Court held that the decree- 
holder had a right to attach. That finding 
is not challenged in appeal. The appel- 
lants objected to the attachment of the 
other two properties which consisted of 
shares in certain zamindari mahals on the 
allegation that they were not part of the 
joint family property belonging to them- 
selves and their deceased father, but that 
they obtained them under a certain will 
executed. by a relation, who was not a 
member of the joint family. Both the 
lower Courts laid the burden of proof on 
the objectors; and as the latter did not 
produce the will on which they relied, 
their objection was dismissed. In appeal 
before me the learned Counsel for the 
appellants has contended that the onus 
was wrongly thrown on them. The shares 
in question do not appear to have been 
brought into the hotchpot when there was 
a partion of the joint family property, 
As a matter of fact the appellants’ case 
is that they acquired these properties after 
the partition. 

Section 952, Civil Procedure Code, pro- 
vides that where a decree is passed 
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against a party asthe legal representative 
of a deceased person and the decree is 


‘for the payment of money out of the prop- 


erty of the deceased, it may be exe- 
cuted by the attachment and sale of any 


-such property. Section 53 declares joint 


family property, which is liable for the 
payment of the father’s debts, as property 
belonging to the deceased debtor. It is 
clear that a person holding a decree against 
the assets of a deceased person can obtain 
satisfaction by attachment and sale of only 
buch properly as is shown to have formed 
part of the assets of the decased. It is 
his duty to prove, at least prima facie, 
that any particular property which is attach- 
ed at his instance is part of the assets 
of the deceased. The onus is clearly on 
the decree-holder, in view of the circum- 
stances to which reference has been made, 
namely, that there was a partition in the 
family and that there is nothing to show 
that the properties in dispute were dealt 
with at that partition. It was,in my opin- 
ion, for the respondent decree-holder to 
establish that the shares in question in 
appeal formed part of the joint -family 
property belonging to Sheo Saran and ‘his 
sons. Jt may be presumed that a Hindu 
family 1s joint, but there is no presump- 
tion that any particular property is joint 
family property. There is hardly any 
evidence on this record to support the 
decree-holder’s allegation: 

As both the Courts below erroneously 
cast the onus on the objectors, the decree- 
holder might have been misled and, for 
that reason, did not adduce any evidence 
to prove that the shares in dispute were 
part of the joint family property. In these 
circumstances, I allow the appeal, set 
aside the orders of both the Courts below 
and remand the case for disposal after 
giving an opportunity to the parties to 
adduce evidence on the question whe- 
ther the shares in dispute were part 
of the joint family property belonging 
to Sheo Saran and his sons, the initial 
onus resting on the decree-holder respond- 


ent. Costs here and heretofore shall abide 
the result. l 
N, Case remanded. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos 1658 and 1714 
of 1928 
December 16, 1932 

KRISHNAN PaNDALAI, J. 


OLAKKAT MOIDUNNI HAJI — 
DEFENDANT — APPELLANT 
VETSUS 


POOTHERRI ILLOTH MADHAVAN 
NAIR AND ANOTHER — PLAINTIFFS— 
RESPONDENTS 

Mortgage—Mortgagee's power to grant lease, limits of 
—Malabar Law — Kanom — Mortgage by Jenmi— 
Renewal of kanom after mortgage—Renewal, whether 
binds mortgagee—Renewal of kanom, nature of. 

The mortgagor's power of leasing the property is 
limited by therulethat the mortgagor must not by 
his act render the security insufficient or do anything 
that isnot necessary for prudent management and 
enjoyment of theincome while he is entitled to it; 
and the burden of proving that the security is unim- 
paired by the lease is on the lessee. Madan Mohan 
Singh v. Raj Kishori Kumari (|), Beni Prasad v. 
Gangoo Singh (2?) and Anand Ram Marwari v. 
Dhanpat Singh (3:, referred to [p. 1116, col, 2.] 

It is further necessary that the mortgagor must be 
in possession to exercise the right in question and 
the lease must be the usual mode of management of 
the property [p 1117, cdl. 2.| ; 

A mortgagor in possession may make a lease con- 
formable to usage in the ordinary course of manage- 
ment ; for instance, he may create a tenancy from 
year to year in the case of agricultural lands or from 
month to-month in the case of houses, But it is not 
competent to the mortgagor to grunta lease on 
unusual terms or to alter the character of the land cr 
to authoriss. its use in a manner orfor a purpose 

different from the mode in which he himself had used 
it before he granted the mortgage. Madan Mohan 
Singh v. Raj Kishori Kumari (l). Bent Prasad v. 
_Gangoo Singh (2), Anand Ram Marwari v. Dhanpat 
Singh (3), Reynolds v. Ashly (4) and M. P. M, S. 
Firm v. Ko Pyu (5), followed. 

Where certain properties in the possession of 
-kanomdars was mortgaged by the jenmi and sub- 
sequently he took further advances and granted 
renewals of the kanoms, and it appeared that the 
mortgagee's security was considerably imperilled by 
the renewal ; 

Held, (i) that it was impossible to separate the 
further advances and treat the renewals as mere 
leases by a mortgagor as the contract of renewal is 
an entire one and cannot be so split up; [p. 111%, col. 1.] 

(ii) that even viewing the renewals as leases they 
were not binding on the mortgagee as a mortgagor 

could not create a lease soas to prejudice the security 
of the mortgagee; [p 1118 col, 2 ] 


(iii; that the grantingof kanoms, though common | 


in Malabar, was by no means the most popular or 
usual mode of management and the renewals could 
not be upheld on this ground also. |p. 1118, col. 1.] 

Dictum —The difficulties in recovering possession 
of property once it is given in kanom have pro- 
gressively increased to such an extent that it is 
-doubtful whether any one would willingly now give 
his property on kanom as a prudent act of manage- 
ment or would renew it except in cases where he was 
unable to pay theamount of kanom and compensation 
for improvements. |2bid 1 


Appeals against the decrees of the District 
Court of South Malabar in Appeal “Suits 
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Nos..781 and 765 of 1925 ‘preferred against 
the decree of the District Munsif of Tirur 


„in O. S. Nos: 45 and 22 of 1924 respec- 


tively. 
“Messrs. N. A. Krishna Ayyar and P. 
Govinda Ménon, for the Appellant. 
Messrs. K. P. M. Menon and K. P. 
Krishna Menon, for the Respondents. 
‘Judgment.—Both these appeals raise 
a common question and may be disposed of 
together. ae 
The jenmi of certain properties which 
were held on kanom by different tenants . 
under different demises mortgaged the 
equity of redemption to the respondents by 
a simple mortgage for Rs. 6,000 by Ex. D, 
dated December 9, 1915. The appellants 
are two of these tenants. The appellant 
in S. A. No. 1658 of 1928 had been holding 
under a demise Ex. VII dated September 
29,1904 for Rs. 400 and the appellant in 
S. A. No.1714 of 1923 under a demise 
Ex. A dated 1909 for Rs. 500, the respective 
properties in those cases. Subsequent to 
the simp!e mortgage of 1915, the appel- 
lant in S. A. No. 1658 of 1928 took a renewed 
demise Ex. VIII in 1917 for Rs. 700 on 
payment of a further advance of Rs. 300 
and theappellant in S. A. No. 1714 of 1928 
took a renewed demise Ex. IV in 1920 for 
Rs. 800 on payment ofa further advance 
of Rs. 300. ; 
The respondents simple morlgagee 
brought a suit O. S. No. 28 of 1921 on their 
impleading the mortgagor 
(jenmi) and the various kanomdars includ- 
ing the present appellants and obtained 
a decree -for sale subject to the encum- 
brances prior to their own mortgage which 
were mentionedin schedule B. It may be 
noted thatthe mortgagees had mentioned 
in the plaint that there were several 
subsequent encumbrances including the 
appellant’s renewals Exs. VIII and IV and 
stated that being. subsequent to their 
mortgage they could not prevail over 
their mortgage. The appellant in S. A. No. 
1658 of 1928 (55th defendant) set up in his 
written statement his renewal (Ex. VIII) 
and claimed that the sale on the mortgage 
could only be held subject to those rights. 
But beyond putting in these written state- 
ments none of the defendants including the 
present appellants pressed the right based 
on the renewals in that suit. No issue 
was raised about them and no mention is 
made of them in the judgment.and decree 
which simply directed that the sale will 
be: held subject’ to the prior encumbrances 
only. Nothing-was also ‘said’ about the | 


1116 
right of redemption which the subsequent 
encumbrancers undoubtedly hed if they 
cared to exercise it. It is fair to infer that 
the subsequent encumbrancers including 
the appellants didnot for obvicus reasons 
care to tedeem the responden's’ mortgage 
“and did nothing beyond putting in written 
statements asserting their superior rights to 
hold the property, till the end of their 12 
year terms. 
>. In due course the respondents-mort gagees 
brought the properties to sale and in 1923 
purchased them themselves for about 
Rs. 0,000 out of a total decree amount of 
about Rs. 18,000. The balance of the 
decree amount which I am informed 
amounts now to Rs. 11,000 has not been 
realised. 

The present appeals arise from suits 
brought by the mortgagees purchasers 
(respondents) to redeem the kanoms. The 
disputeis thatihe respondents contend that 
they are only bound toredeem the kanors 
prior to their mortgage subject to which 
alone they became the purchasers. The 
appellants contend that though the addi- 
tional amounts charged on the properties 
by the subsequent renewals Ex. VIII and 
IV (Rs. 300 in each case) may not have been 
binding on the respondents as prior mort- 
gagees yet the renewed knoms are not 
mortgages but leases by the mortgagor 
which are valid against the prior mort- 
gagees as they are the usual and accustom- 
ed mode of enjoyment of property in 
Malabar and that as these leases subsist 
for a period of 12 vears in each case 
from the date of 1enewal which had not 
expired on the date of the suit, they are not 
liable to be evicted. Bcth the lower Courts 
rejected the appellants’ contentions- and 
ordered redemption. Hence these appeals. 


On the main question which was 
elaborately argued whether and to what 
extent a mortgagor's leases are binding on a 
prior mortgagee there appears to be no 
Madras decision. Section 66 of the Transfer 
of Property Act and the decisions of other 
Courts was referred to. Before I come to 
that I mention two other points in view of 
which that question would seem not so 
important inthe present appeals as it was 
supposed to be during the argument. i 


In the first place, whether the mort- 
gagors power of leasing the property in 
his possession be referred to s. 66 of the 
Transfer of Property Act or to the principles 
which have been referred to in the decisions, 
the most important of which is Madan 
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Mohan Singh v. Raj Kishori Kumari (1) 
and are now enacted in the new s. 60-A 
(which does not apply to these cases) 
introduced by Act XX of 1929, the power is 
limited by the rule that the mortgagor 
must not by his act render the ‘security 
insufficient or do anything that is not 
necessary for prudent management and 
enjoyment ofthe income while he is entitled 
to it; and the burden of proving that the 
security is unimpaired by the lease is on 
the lessee: Madan Mohan Singh v. Raj 
Kishori Kumari (1), Beni Prasad v. Gangoo 
Singh (2), Anand Ram Marwari v. Dhanpat 
Singh (3). The mortgaged property con- 
cerned in these cases was the equity of 
redemption subject to prior encumbrances. 
Seeing that only a fraction of the mort- 
gage-money then due was realised by sale 
in 1923, it seems fairly clear that the 
security was already hardly sufficient at the 
time of the renewals in 1917 and 1920 and 
that the effect of the renewals Exs. VIII 
and IV which expired in 1929 and 1932 
must have been Lo materially diminish what 
was already hardly sufficient. If for no 
other reason, these renewals cannot be held 
to ke binding on the mortgagees. - 

Secondly the renewa!s, asthey are now 
put forward, were not merely renewals but 
purported to charge the properties with fresh 
substantial advances. It was in considera- 
tion of these advances that the mortgagor 
granted fresh terms for 12 years from 1917 
and 1920. Itis admitted that these fresh 
advances which are nothing less than subse- 
quent mortgages cannot avail against the 
prior mortgagees-respondents. The con- 
tracts contained in Exs. VIII and IV being 
entire, the appellants when they ask that 
the new terms must be upheld against the 
mortgagees, though the fresh advances for 
which they were given cannot be upheld, 
are asking that new contracts should be 
made for them. Thisis clearly untenable. 
If Exs. VIIL and IV cannot be upheld as 
to the consideration as against the respond- 
ents itisimpossibleto uphold the exten- 
sion of terms granted for that consideration 
aod which are an integral part of the 
contract. 

Or the general question of the power of 
a mortgagor in possession to lease the 


‘mortgaged property so as to bind the mort- 


gagee there is a considerable body of 
judicial authority in favour of it before the 


(1) 39 Ind. Cas, 182:21 O W N 88, 

(2) 1:0 Ind Cas. 287; 7 Pat. 349; A I R1928 Pat, 
372; 9P LT 792. 

(3) 88 Ind, Gas. 37;1 PL J 563; 2PLW 941, 


1934 


enactment ofs. 65-A. Some decisions had 
tried to modify the English Law to suit 
Indian conditions, According to English 
Law a lessee from the mortgagor in posses- 
sion after an English mortgagee has buta 
precarious possession and is liable to be 
evicted by the mortgagee. In their search 
for an Indian standard, other decisions 
applied s. 66 of the Transfer of Property 
Act as the right measure of that power. 
Others adopted the standard of what is 
necessary for the prudent management of 
the property without impairing the security. 
The result of these various lines of thought 
was not always uniform. While in some 
cases leases for short terms were set aside 
as improper, in other cases, permanent 
leases were upheld. It was in these 
circumstances that s. 65-A has been enacted 
which provides statutory tests whereby 
such leases may be judged. It has no 
application to this case as the-mortgage and 
kanoms here are of an earlier date. — 

Coming to the cases themselves: — 

In Madan Mohan Singh v. Raj Kishori 
Kumari (O Mr. Justice Mukerjee said, 
“ft cannot however be maintained as 
was pointed aut by Lord Justice Romer 


in Reynolds v. Ashly (1), that the 
mortgagor has anything like a general 
authority io deal with or affect ihe 
mortgaged property during his pos- 
session thereof. The true position 


thus is that the mortgagor In possession 
may make a lease conformable to usage 
in the ordinary course of managemen!; 
for instance, he may create a tenancy 
from year to year in the case of agri- 


cultural lands or from month to monthio- 


the case of houses, But it is not com- 
petent tothe mortgagor to grant a leass 
on unusual terms or to alter the character 
of the land or to authorise its use in a 
manner or for a purpose different from 
the mode in which he himself had used 
it before he granted the ` mortgage.” 

He added; . 

“If there are any defendants who have obtained 
settlement from the mortgagor after the mortgage 
kut ‘before the’ commencement of the mortgage 
guit, they can resist the claim of the plaintiff 
nly if they establish that the leases in their 
avour were granted on the usual terms in the 
ordinary coursa of management; such a plea if 
established, and it must-not' be overlooked that 
“he -burden of proof in the matteris upon them,... 
will furnish a complete answer to the plaintiff's 
jaim.”  * - 

This opinion has been since followed in 
Anand kam v. Dhanpat Singh (3), Benı 
Prasad v. Gangeo Singh (2) and M.-P. M.S. 

(4) (1909) 1 K’B 87 at p 102. 
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Firm v. Ko Pyu (5) and would appear to 
have been the basis of the limitations 
found in s. 65-A. On the o.her hand, in 
Tana Peena Cheena Pitchay Meera Rowther 
v. Mamakkantakath Pathumakutti ` Uma 
34 In}, Cas 21 (6),a case of an English 
mortgage, where a lea-e for 3 \ears 
was upheld and Natho Singh v. Lachu 
Singh 137 Ind. Cas. 156 (7) where a perma- 
nent lease was upheld on the ground that 
the whole mortgage debt was satisfied by 
the sale; andin Dasain Sahu v. Ramdulari 
Kuer (8), where a permanent léase was 
upheld, ths test applied was s. 66 of the 
Transfer of Property Act. The case in 
Kiran Chandra Bose v. Dutt & Co. (9) was 
a lease pendente lite which is obviously 
invalid against the mortgagee’s right 
under the decree; and in the cases in 
Macleod v. Kissan (10) and: Mangtulal 
Bagaria v. Upendra Mohan Pal (11), the 
mortgages were English mortgages. 

From the above ib is seen that (1) 
the mortgagor . must bein possession to 
exercise the right in question, and (2) 
the lease must be the ushal mode of 
management of the property. 

There are difficulties in the appellant’s 
way on each of these points. The mort- 
gagor was not even on the date of the mort- 
gage in physical possession or enjoyment 
of the land; because the properties were 
already subject to prior kanoms. In fact 
the mortgage was and could only be of 
the equity of redemption subject to these 
kanoms and the only thing which the 
mortgagor could ba in possession or enjoy- 
ment of was ths rents due to the owner 
of the equity of redemption. The mort- 
gagor was not even entitled to posses- 
sion of the lands till the prior kanoms 
expired and when they expired, he did 
not acquire possession as he never redeemed 
the prior kanoms by payment of the 
kanom amounts and improvements then 
dus. What he did do was, waile the 
property was still in the possession of his 
prior kanom tenants whom he could have 
redeemed but did not as it would involve 


expense, to grant them further terms of 
(5) 138 Ind. Cas 213; 10 R 210; A I R 1932-Rang. 

113; Ind Rul. (193 ') Rang. 171. b 
(6) 34 Ind. Cas. 24;8 L B R 413; 9 Bur. L T 


43. i 
- (7) 107 Ind Cas. 156; A I R 1928 Pat. 238. - 

(8) 133 Ind. Cas. 169; 10 Pat 332; 12 P LT 206: 
A I R 1931 Pat. 210; Ind Rul. (1931) Pat 329. 

(9) 85 Ind. Cas 522; 40 OL J 500; 290 WN 914: 
AI R195 Oal. 251. KR a Ge 

(10,30 B 250at p 269. 

(11) 125Ind Cas. t6l; 57C 82; AIR 1930 Cal 
335; Ind, Rul. (1930) Cal. 581, 
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12 years’ enjoyment on receipt of further 


advances. I doubt very much whether. 


the powers of a mortgagor in possession 
to lease would include transactions of 
this class. There may of course be a 
mortgage of rents and afterwards a lease 
of these rents by the mortgagor in posses- 
sion of them. But that is not this case 
which is a mortgage of the properties 
themselves i.e. of the who'e interest of 
the mortgagor subject to prior interests. 

‘Another difficulty is that the appellant 
ought to have proved that giving renewals 
is the accustomed mode of management 
of lands in Malabar. No such evidence 
has been given. Kanoms are no doubt come 
mon but by no means the most common or 
popular mode of management of property. 
In fact people who want merely to manage 
their property would give it out on yearly 
leases, (verumpatiam). At any rate in 
modern times kanoms have acquired many 
of the incidents of mortgages and are re- 
cognised as anomalous mortgages: 
Kanna Kurup v. Sankara Varma Rajah 
(12). The difficulties in recovering posses- 
sion of property once it is given in 
kanom have progressively increased to 
such an extent that it is doubtful whether 
any one would willingly now give his 
property on kanom as a prudent act of 
management or would renew it except in 
cases where he was unable to pay the 
amounts of kanom and compensation for 
improvements. Without wishing to genera- 
lise on this aspect of the case too strongly, 
I think it is sufficient to say that the 
appellants have not proved that the renewals 
VIIL and IV, were, even if they can be con- 
sidered as Jeases and not anomalous 
mortgages, acts of prudent management 
by an owner. who had already mortgaged 
his property to the hilt. 

I have already given grounds for my 
opinion that these documents materially 
diminished the security which was already 
insufficient and that they are mortgage 
transactions from which the terms of years 
cannot be separated or divided off in 
order to carve out valid leases out of 
invalid mortgages. 

The respondents’ Advocate raised a con- 
tention that the question of the validity 
of Exs. VIII and IV is res judicata by 
the fact that in the mortgage suit the 
appallants did not whereas they might 
and ought to have raised it. In my 
opinion that is not a valid contention, 


(12).62 Ind. Cas. 386: 44 M344; 40 M L J 282: 
1921) M W NN 229-14 L W 69 i 
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The question in these appeals is whether Exs. 
VIIT and IV can be upheld as leases and 
if so, whether they would bind the pur- 
chasers-respondents. The question in the 
mortgage suit was whether there was any 
answer to the plaintiffs’ (respondents’) 
mortgage. The question what rights the 
purchasers in the mortgage suit would 
get and whether they would be able to 
claim vacant possession as against Exs. 
VILL and IV did not arise in that suit. 
ĮI reject this contention. 

Tne appeals are dismissed with costs. 
Time for redemption extended to March 
16, 1933. ive 

A. Appeals dismissed. 

ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 386 of 
1932 
November 27, 1933, 

YOUNG AND RACHEHPAL SINGH, .Jd. 

B. MURARI LAL AND anoTHER— 
DEFENDANTS —APPELLANTS 
VErSUS 
S. RAGHUBIE SARAN AND OTHERS — 
PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 180%), O. XXI 
rr. 2,16—Limitation Act (IK of IYO), Sch. I, Art 
174~—Steps not taken to get payment or adjustmeni 
certified within 90 days—Payment cr adjusiment 
if can be proved against assignee 

Having regard tothe provisionsof r 2, O. XXI 
Civil Procedure Code and Art 174, Limitation Act 
itis not open to a judgment-debtor to prove adjust 
mentor satisfaction, if he did not take steps to have 
the same certified within a period of YO days 
from the date on which the alleged payment o1 
adjustment was made. This rule would apply whether 
the payment pleaded is sought to be proved against 
the decree-holder or hisassignee Raghunath Govind 
v. Gangaram Yesu (1), dissented from. Subramanyam 
v, Ramaswami (4), followed. 


Ex. F.C. A. from the decision of the Addi- 
tional Sub-Judge, Moradabad, dated July 
11, 1932. 

Messrs. S. N. Sen and A. M. Gupta, for the 
Appellants. | 

Messrs. P. L. Banerji and 5. N. Seth, for 
the Respondents. 

Rachhpal Singh, J.—This is an ap- 
peal by the assignee of a decree against 
the order passed by the Court below hold- 
ing that the decree which he had purchased. 
has been satisfied by the judgment-debtors 
The facts which have given rise to this 
appeal put briefly are as follows:— There 
was a partition suit fought between Sahu 
Rahgubir Saran and others and Raja Rar 
and others. On February 28, 1929, the dis: 
pute between the parties was com promised. 
oneof the stipulations being that Sahu 
Raghubir Saran and others would pay a 


1934 


sum of Rs. 5,000 to Raja Ram, Raj Kishan 
and Bhagwati Sarup, decree-holders. It 
would appear that after the passing of 
this decree Bhagwati Sarup separated from 
the other two decree-holders who were al- 
- lotted’the decree in question under which 
Sahu Raghubir Saran andothers wereto 
pay a sum of Rs. 5,000. On June 23, 1931, 
Raja Ram and Raj Kishan executed a 
deed of assignment under which they as- 
signed the rights in the entire decree to 
Murari Lal, appellant. In the deed of 
assignment it was stated that a sum of 
Rs. 700 had been realized and the balance 
was still due on account of the aforesaid 
decree. On February 4, 1932, Murari ‘Lal 
made an application containing two prayers. 
He informed the Court that he had 
purchased the decree and asked that his 
name should be substituted in plave of the 
names of the original decree-holders. The 
other prayer wasthat he should be allowed 
to recover the amount due on the decree 
which according to him was a sum of 
Rs. 4,3000n account of principal and Rs. 731 
on account of interest. Sahu Raghubir 
Saran and others, the judgment-debtors, re- 
sisted this application on the plea that the 
entire amount dueunder this decree had 
been paid by them to the original decree- 
holders and therefore nothing was due One 
of the payments is said to have been made 
on February 28, 1929, in cash. As regards 
the other paymentof Rs. 1,700 we donot 
know the date. It is agreed between the 
parties that these alleged payments were 
not certified, as they should have been, un- 
der r.2, O. XXI, Civil Procedure Code. 
The learned Subordinate Judge held that 
the payments were proved by the judg- 
ment-debtors and that it was opento them 
to prove the payment which had not been 
certified. He therefore dismissed the ap- 
plication of the appellant on the ground 
that the decree had been satisfied. The 
present appeal has been preferred by the 
appellant against that order. Rule 2, O. XXI, 
relate3to the payments made towards the 
satisfaction of decrees. Sub-clause (1), r. 2, 
O. XXI, says that 


“Where any money payable under a decree of 


any kind is paid out of Oourt or the decree is - 


otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court 
whose duty it is to executethe decree and the Court 
shall record the same accordingly ” 


This is applicable to the case in which - 


the decree-holder makes an application cer- 
tifying that a payment has been made to 


him towards the satisfaction of a decree. - 
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In such a case there is no question of li- 
mitation. It is open tothe decree-holder 
to make an application admitting the receipt 
ofthe amount at any time he likes. Clause 
(2) of this rule says that : 

“The judgment-debtor also may inform the Court 
of such payment or adjustment and apply to the 
Court to issue anotice to the decree-holder to show 
ciuse,on a day to be fixed bythe Court, why such 
payment or adjustment should not be recorded as 
certified; and if, after service of such notice, the 
decree-holder failsto show cause why the payment 
or adjustment should not be recorded as certified, 
the Court shall record the same accordingly. 


Clause (3) says that: ; 
“A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be 
recognized by any Court executing the decree.” - 
Article 174, Sch. 2, Limitation Act, pres- 
cribes the period within which the judg- 
ment-debtor should make his application 
in respect of the payment alleged to have 
been made towards the satisfaction of the 
decree. Such an application has to be 
made within a period of 90 days. If this 
is not done no Court executing the decree 
will recognize the payments said to have 
been made. Ofcourse, it is open to the 
judgment-debtor, if his application for 
recognizing the payment has been dis- 
missed, to sue the decree-holder and to re- 
cover the amount which he may have paid. 
But so far as the Court executing the decree 
is concerned, he will not be allowed to 
prove that he had made a payment, if the 
application to that effect is not made within 
a period of 90 days. The learned Counsel 
for the appellant has argued before us 
that asin the present case the judgment- 
debtor did not make an application asking 
the Court to certify the payments alleged 
to have been made within 90 days, the 
Court below was wrong in going into the 
question as to whether or not the payments 
had been made. It appears to us that this con- 
tention is correct and must therefore pre- 
vail. Toe other side has reliedon a ruling: 
Raghunath Govind v. Gangaram Yesu (1). 
This ruling is basedon the view taken 
by the Madras High Court in two rulings 
reportedin Ponnusami Nadar v. Letchma- 
nan Chettiar (2) and B. Ramayya v. N. 
Krishna Murti (3). Rule 16, O. XXI, enacts 
ae a decree has been transferred, the trans- 
feree may apply for execution of the decree to the 
Court which passed it or the decree may be exe- 
cuted in the mannerand subject to the same con- 
-(1) 75 Ind. Oas 893; A I R 1923 Bom. 404; 47 B 


3: 25 Bom. L R 47}. 
: (2) 12 Ind, Cas, 657; 35 M659. 12 Cr. DL J 567; 10 
M LT 432; (19:1) 2M WN 58; 22 ML J.170. 

(3)32Ind Cas. 952. 40 M 295; 3 L W186, I9 M LJ 


124; (1916) 1 M W N 133. 
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ditions, as if the application were made by such 
decree-holder.” 

It appears to usthat the plain meaning 
ofthe language of 1. 16 is that there is no 
difference beiween the person who has ob- 
tained the decree and his transferee so 
far as the execution of the decree is con- 
cerned. Where a transfer has been made, 
the transferee has to make his applicaticn 
to the Court which passed the decree and 
not to the Court which may be executing 
it. It is contended on behalf of the res- 
pondents that this makes a difference. It 
is conceded that if there had been no 
transfer of the decree, then the Court could 


not have permitted proof of those payments 


because of Art. 174, Sch. 2, Limitation Act. 
But itis contended that when an assignee 
makes an application tothe Court which 
passed the decree, asking that he should 
be permitted to execute his decree on the 
ground that it has been assigned to him, 
then itis open to the judgment-debtors to 
contend that the decree had been satisfied 
though the payment may not have been cer- 
tified as provided for under r. 2, O. XXI, 
Civil Procedure Code. This view found 
favour in the three cases cited above. It 
has been pointed out by the learned Counsel 
forthe appellant that the matter was re- 
considered quite recently ina Full Bench 
ruling reporied as Subramanyam v. Rama- 
swami (4). It was there held that in an 
application under O. XXI, r. 16, Civil 
Procedure Code, by a transferee decree- 


holder, the judgment-debtors could not 
plead an uncertified adjustment of 
the decree as an objection to its 


execution. The contention raised by the 
Jearned Counsel for the respondents was 
also raised in that ruling, butit did not 
find favour with the Full Bench which de- 
cided that case. A perusal of this case 
reported as Subramanyam v. Ramaswami (4) 
would show that on the question which we 
are considering, there was considerable 
divergence of opinion between the Judges 
of the Madras High Court. Some of the 
Judges took the view that where a transferee 
wishes to execute the decree and makes an 
application to the Court which passed it, 
then it is open to the judgment-debtor to 
plead payments, notwithstanding the fact 
that they were not certified, while others 
took a different view and held that such 
payment could not be recognized even in 
cases where an application for execution has’ 
been made by a transferee. The Full 

(4) 137 ind. Cas 28; 55 M 720: AI R 1938 Mad 


372; (1932) M W N 120; 62M L J 562; 35 L W 538; 
Ind. Rul, (1932) Mad. 335. : 
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Bench case reported as Subramanyam vV. 
Ramaswami (4) was one in which the decree 
had been transferred to another Court and 
the application for execution was made by 
the transferee for execution to ihat very 
Court. The facts in the case before us are 
the same. > TE 
The learned Judges held that an applica- 
tion made by the transferee in -thee cir- 
cumstances was an application for execu- 
tion of a decree and therefore all the rules 
relating to certification of payment were 
applicable to the case. The Bombay de- 
cision reported in Raghunath Gorind v. 
Gangaram Yesu (1) proceeds on the view 
that ‘there is-a difference where a decree- 
holder himself applies for execution as dis-’ 
tinguished from an application made by a 
transferee and holds that where an assignee 
of the decree-holder applies under r. 16, 
O. XXI, Civil Procedure Code, then it is 
open to the judgment-debtors to show that 
an uncertified payment satisfied the decree. 
The reason given is that in one case an 
application for adjustment is made to the 
Court executing the decree while in the 
other an application is made not to the 
Court which is executing the decree, but 
to the Court which passed the decree. 
With the u:most possible respect we find 
it difficult to follow the reasoning of the 
learned Judges. Rule 16, O. XXI, relates 
to execution of decrees by assignees. The 
rule enacts that a 
‘transferee may apply for the execution of the decree to 
the Court which passed it and the decree may be 
executed in the same manner and subject to the same 


conditions as if the application were made by such 
decree-holders.” 


A perusal of r. 16 makes two points perfect- 
ly clear. The first is that when an assignee 
makes an application to the Court which 
passed the decree, his application is one for 
execution. The second and the most im- 
portant point is that the decrees are to be- 

‘executed in the same manner and subject to the same 


conditions as if the application were made by such 
decree-holder.”' . 


This makes it perfectly clear that there is 
to be no distinction, so far as execution is 
concerned, between a case where the decree- 
holder applies and a case in which an as- 
signee makes such an application. The 
view taken by the learned Judges of the 
Bombay High Court is opposed to the rule 
laid down in r. 16 that a 

“decree may be executed in the same manner and 


subject to the same condition asif the application 
were made by such decree holder.” 


In our opinicn the rule lays down that the 
assignee is entitled to execute his decree 
in the same manner as the decree-holder | 
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and judgment-debtors are entitled to en- 
force the equities which they could have 
enforced as against the decree-holder. It 
the judgment-debtors could have proved a 
payment as against the decree-holder, then 
they can equally do soas against the as- 
signee. . But no plea which is not available 
to them against the decree-holder can be 
set up by them against the assignee. There 
is Do warrant for saying that a transfer by 
the decree-holder can in any manner im- 
prove the position of the judgment-debtors. 
If they could not prove a payment as 
against the decree-holder because of the law 
of limitation, it is not easy to understand 
why they should be allowed to do so as 
against his transferee. 

There is one other aspect of the case to 
be considered. Rule 2, O. XXI, Civil 
Procedure Code, does not refer toa Court 
executing the decree, but refers to the 
Court whose duty itis to execute the decree. 
There are cases in which the decree-holder 
has not applied for execution. If payment 
is made before such execution has been 
asked for, then the application to have it 
certified has to be made to the Court whose 
duty lt isto execute the decree. Similarly 
an applicetion by the assignee has to be 
made to the same Court whose duty it is 
toexecute the decree. Why in one case the 
Court must decline to hear the plea, if the 
payment is not certified, while in the other 
it should have such power, is not easy to 
understand. All that the judgment-debtor 
is entitled toask the Courtis that his po- 
sition should not be worse than it would 
have been if the original decree-holder had 
been applying for execution. But there 
can be no other equity in his favour. 
We are clearly of opinion that having 
regard to the provisions of r. 2,0. XXI, 
Civil Procedure Code and Art. 174, Limi- 
tation Act, it is not open to a judgment- 
debtor to prove adjustment or satisfaction, 
if he did not take steps to have the same 
certified within a period of 9) days from 
the date on which the alleged payment or 
adjustment was made. This rule would 
apply whether the payment pleaded is 
gought to be proved against the decree- 
holder or his assignee. The view taken in 
-Raghunath Govind v. Gangaram Yesu (1) 
does not appear to be correct. We follow 
the Full Bench ruling reported in Subrama 
nyam V. Ramaswami (1). 

For the above reasons we allow this appeal, 
set aside the order passed by the Court 
below and direct that the name of Murari 
Lal, appellant, be substituted in place of 
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the decree-holders and that he be allowed 
to execute the decres for the amount due on 
it. The payment: alleged to have been ` 
made by the judgment-debtors will not be 
taken into consideration in ihe execution 
proceedings. The appellants will get their 
costs from the judgment-debtors respondents 
in both the Courts, 
N. j Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 314 of 1927 
March 29, 1933, 
MADHAVAN Nate AND Jaoxson, JJ. 
DASO POLAJ PLAINTIFP— APPELLANT 
i VETSUS a 
NARAYANA PATRO AND OTHERS 
— DEFEN DANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 62, 63, 66— Transfer of Property Act (IV of 
1882), s, 191—Egzecution sale—Reciial of mortgage in 
sale proclamation— Purchaser, whether estopped from 
questioning mortgage—Sale to mortgagee—Claim by 
mortgagee as full owner—Dismissal of claim— 
Omission to bring suit under O. XXI, r. 63 ~Suit to 
enforce mortgage, whether lies—-Merger—Hquity 

A mortgaged his property to B. C who had 
obtained a money decree against 4 brought the 
property to sale showing in” the sile proclamation 
the mortgage in favour of B. B put in a claim 
petition stating that his mortgage bad been fully 
discharged by means of a registered sale deed in 
his favour and that he had, therefore, become the 
owner. The claim was dismissed as being too late 
and the property was sold and purchased by C, B did 


‘not institute a suit under O. XXI, r €3, Civil Proce- 


dure Code, but after the expiry of more than one 
year frm the dismissal of the claim instituted a 
suit to recover the money due under the mortgage: 

Veld, '}) that though E's mortgage was recited in 
the sale proclamation, as the sale was not one sub- 
ject tothe mortgage, C was not estopped from 
questioning B's rigbt as mortgagee and was not 
liable to pay up the mortgage unless B could prove 
that the mortgage continued to exist inspite of the 
sale; 

(2) that though under O XXI, r. 63, B could not 
enforce his rights under the sale deed, the sale was 
not in any way rendered void, and as the mortgage 
had merged in the sale, 8 was not entitled to sue 
for enforcing the mortgage Chiddu v. Sheo Mangal 
Singh (1) and Rajamier Rajah of Ramnad v. 
Subramaniam Chettiar (2), referred to. 

Dictum.— While Courts in equity allow a party 
when one remedy has failed, to take whatever other 
remedy lies ready to hand, Courts can hardly go so 
far as to allow a party to revive a dead remedy 


merely because that best suits his convenience, '[p. 
1:24, col, 2.] l 
Appeal against the decree of the 


‘District Judge of Ganjam, dated January 


15, 1927, and passed‘ in Original Suit 
33 of 1926. j 
The Advocate General and Mr. B. 


Jagannadha Doss, for the Appellant, ` 


1122 


Messrs. C. S. Venkatachariar and K. R. 
Rama Ayyar, for the Respondent. 

Judgment.— The plaintiff is the appel- 
lant. The appeal arises out of a suit 
instituted by the plaintiff for Rs. 21,000 
due on aregisiered mortgage bond dated 
August 1, 1913. The sum secured by 
the mortgage was Rs. 5,000 and the debt 
was repayable in 7 years. The mort- 
gagora are defendants Nos. 1 to4. 

The circumstances relating to the suit 
are these. In Original Suit No. 59 of 1919, 
on the file of the Court of the Subordi- 
nate Judge of Berhampore one Bennu 


Nahko, the late father of defendants Nos. 


5 and 6 and the grandfather of defend- 
ants Nos. 7 and 8 obtained a money 
decree againstthe plaintiffs mortgagors, 
defendants Nos. 1 to 4 on October 18, 
1919. In E. P. No. 150 of 1919, the decree- 
holder asked for attachment and sale of 
the suit property. In Ex. A the schedule 
attached to this E. P. the decree-holder 
gave a list of five encumbrances said to 
be existing on the property. There is a 
note at the end of Ex. A which runs as 
follows: “These properties ought to be 
sold after issue of sale proclamation sub- 
ject to the mortgage-deed dated August 
1, 1913 and executed in favour of 
Daso Polai (the present plaintiff) for 
Rs. 3,000—this is admiltedly a mistake 
for Rs. 5,000. Except as regards item 
No. 2 specified in the certificate of the 
Registrar, that is the mortgage deed for 
Rs. 3,000, the remaining items Nos. 3, 4, 5, 
and § were executed fraudulently and 
without any consideration whatever.” A 
similar note appears-at the end of the 
bidders’ list also—See Ex. A-1. The sale 
of the property was fixed for July 12, 
1920, on which date the plaintiff put in 
a claim petition li. A. No. 81 of 1920 
(Ex. If) in which he stated that the suit 
mortgage bond of 1913, had been fully 
discharged by means of a registered sale 
deed Ex. I dated September 10, 1919, for 
Rs. 8,000 under which he became the 
absolute owner of the property and that 
he has been in possession and enjoyment 
of the same ever since the sale. fee 
para. 3 of Ex. 11. This claim petition 
was dismissed on July 12, 1920, because 
it was filed too late. On the same day, 
the property was purchased by Bennu 
Nahko the decree-holder in O. 5. No. 59 
of 191°. Exhibit III, is the sale certificate 
issued to him. The plaintiff did not 
institute a suit to establish his right 
to the property within a year from the 
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date of the order, and so the order mada 
against him became conclusive under 
O. XXI, r. 63, Civil Procedure Code. In 
1923, Bennu Nahko, the decree-holder pur- 
chaser of the suit property filed 0.5. No. 131 
of 1923, ın the Berhampore District 
Munsifs Court for recovery of mesne 
profits of the lands purehased by him in 
Court auction, In this suit the plaintiff 
was the 10th defendant and he resisted 
it on the ground that some of the lands 
purchased by Bennu Nahko were his 
property by virtue of.the sale deed Ex. 1. 

The learned District Munsif held 


that inasmuch as the plaintiff's claim 
based on thesale was dismissed and 
he did not bring a suit within a 


year to set aside the order, he lost his 
right under the sale deed and was debarred 
from claiming the property any longer— 
Ex. IV. This finding was upheld on 
appeal by the learned Subordinate Judge— 
Ex. V. Having lost his rights under the 
sale deed by his own default, the plaintiff 
instituted the present suit on October 14, 
1926, to recover the money due under the 
mortgage bond dated August 1, 1913. 

The plaintiff's argument is twofold. He 
argues first that the dismissal of his claim 
petition does not affect the suit mortgage 
and that, since the property was purchased 
by the decree-holder himself subject to the 
mortgage, what he purchased was only the 
equity of redemption and that therefore the 
contesting defendants are estopped from 
questioning the plaintiff's right as mort- 
gagee under the suit mortgage. Next, he 
argues that, since asa result of the claim 
petition his sale deed became ineffectual 
and inoperative, the Court should hold that 
the original mortgage to which the prop- 
erty was subject revived as a matter of 
law and that in equity hs is entitled to sue 
on the same. The defendants argue (1) 
that, though the property was sold subjeci 
to the mortgage, the Court did not, as a 
matter of fact, decide whether the mortgage 
subsisted or not, and that therefore the 
Court-purchaser of the properties and those 
who claim under him are not estopped from 
questioning its validity; and (2) thatin law 
and also, as will appear from the conten- 
tions of the plaintiff himself, the suit mort- 
gage became merged in and completely 
extinguished by the sale deed Ex. 1 which 
was valid when it was made and that 
therefore the plaintiff cannot invoke anv 
equity at allin support of his contention 
that the suit mortgage should be enforced. 
The learned District Judge overruled the 
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contentions of the plaintiff and dismissed 
the suit. 

Dealing with the first contention of the 
plaintiff, it does not appear in the present 
case that the Court made an order that the 
property should be sold subject to the sult 
mortgage. Under O. XXI, r. 62, Civil 
Procedure Code: 

“Where the Court is satisfied that the property is 
subject to a mortgage or charge in favour of some 
person not in possession and thinks fit to continue 
the attachment, it may do so, subject to such 
mortgage or charge.” 

There isnothing on the record to show 
that the executing Court decided whether 
the suit mortgage subsisted or not and 
ordered attachment and sale subject to the 
mortgage as required under this provision. 
Under O. XXI, r. 66: 

“Where any property, is ordered to be sold by 


public auction in execution of a decree, the Court 
shall cause a proclamation of the intended sale to be 
made and the proclamation shall contain amongst 
other things the encumbrances to which the property 
is liable.” 

The Code makes a clear distinction 
between a case where the property is sold 
subject to a mortgage as under O. XXI, 
r. 62 and a casein which the notice of an 
alleged mortgage is given in the proclama- 
tion of sale as under O. XXI, r. 66. In the 
former case, the Court is satisfied of the 
existence of the mortgage and sells only 
the judgment debtor's equity of redemption 
and the purchaser has to redeem the mort- 
gage. In the latter case, the purchaser buys 
the property with notice of the mortgage 
subject to such risks as the notice might 
involve; in other words, the executing 
Court does not decide whether the mort- 
gage subsists or not and the purchaser is 
not precluded from questioning the validity 
of the mortgage. In our opinion, the pre- 
sent case falls within the latter class and 
we are confirmed in this opinion by a 
comparison ofthe proclamation of sale with 
Form, No. 56 given in the Civil Rules of 
Practice. Wethink that by the note ap- 
pearing in the sale proclamation the decree- 
holder intended to give notice of the suit 
mortgage which he thought was prima 
facie valid andhe gave also notice of other 
encumbrances which in his view were 
invalid. He is therefore noi precluded 
from questioning the validity of the suit 
mortgage. ‘The : so-called admissions of 
the decree-holder to the effect that the 
property has been sold subject to the sult 
mortgage, which are merely statements in 
the proclamation of sale and the bidder’s 
list, cannot be made a ground for saying 
that the purchaser is hable under the 
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mortgage unless itis proved by the plaint- 
iff that the mortgage continued to exist in 
spite of the sale. : 

The next argument of the learned Advo- 
cate-General is that the sale deed proving 
unavailing as a result of the order passed 
in claim proceedings, the morlgagee pur- 
chaser (the plaintiff) may in equity be 
allowed to fall back on his mortgage. 
This argument cannot be accepted for two 
reasons. Inthe first place, thefacts of the 
case show that the plaintiff should not be 
allowed to invoke equity on his side and 
secondly, that the sale-deed in spite of the 
order under O. XXI, r. 61, which became 
conclusive underr. 63 does not become 
ineffective for all purposes inlaw. 

Ever since the sale in question the 
plaintiff has always been relying on the 
sale deed in support of his claim to the 
property. In his claim petition under 
O. XXL, r. 58 (Ex. II) he stated with reference 
to the sale that he purchased the property 
under a registered sale deed, that it is 
supported by consideration and has been 
effected in partial discharge of the debt 
due to him under the registered mortgage 
bond dated August 1, 1913 (that is the suit 
bond) for Rs. 5,000 See para. 3). Thus 
hiscase has been that the mortgage is 
discharged and that it has been supplanted 
by the sale. In the present suit also his 
attitude is the same. This is made clear 
in para. 4 of the plaint. If the plaintiff 
had pleaded in the suit adopting the pre- 
vious averments of the defendants that the 
sale was fraudulent and without considera- 
tion and if that plea had been accepted 
it might be possible to find thatthe sale 
was a nullity which could not extinguish 
the mortgage. But he has always prefer- 
red to rest his case on the sale calling it a 
valid one. There is no case of estoppel 
here as in Chidudu v. Sheo Mangal Singh 
(1). In that case the contesting defendants 
maintained that the two mortgage deeds 
which were execuled after the suit mort- 
gage, were not binding on them, and then 
their Lordships observed that it does not 
appear to them to be consistent with 
equity or good conscience that they have 
successively maintained that the two deeds 
were not binding should now claim the 
benefit of the transactions. The present 
claim of the plaintiff is in the teeth of his 
case inthe claim petition as well as in the 
plaint. In ouropinion the plaintiff cannot 
also plead that the order under O. XXI, 


(1) 39 Ind, Cas. 585; 39 A 186; 15AL J 
44. 
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1. 61, Civil Procedure Code, when it became 
conclusive under r. 63 operated as an order 
in rem and so rendered void the sale deed 
upon which the plaintiff had based his 
claim when he moved the Court under 
O. XXI,1.58. The order precluded the 
Plaintift from proceeding upon the same 
cause of action against the attaching 
decree-holder or against the auction- 
purchaser whose title proceeded from the 
same attachment and sale, but otherwise 
ib does not affect the validity of the sale 
deed; in other words, the mortgage is not 
revived by operation of this order. In this 
connection we may refer to the decisions 
in Rajamier (Rajah of Ramnad) v. Subra- 
maniam Chettiar (2), and Chiddu v. Sheo 
Mangal Singh (1), relied on by the learned 
Advocate-General in support of his conten- 
tion. In both these cases the subsequent 
transactions—the settlement deed in Raja- 
mier (Rajah of Ramnad). v. Subramaniam 
Chettiar (2), and the two mortgage-deeds in 
Chiddu v. Sheo Mangal Singh (1) exe- 
cuted afterthe suit mortgages were found 
invalid and not binding on the parties 
executing them and then, the Courts held 
that the plaintiffs were in equity entitled to 
fall þack upon the prior mortgages. The 
same cannot be said with reference to the 
present case. The sale deed was a valid 
one when it was executed and in spite of 
the conclusiveness of the order under 
O. XXI, r. 63, as we have already pointed 
above, it has not become absolutely void. 
There is therefore no reason why the plaint- 
uf should be allowed to fall back upon the 
previous mortgage. In our opinion, the 
suit mortgage which formed the considera- 
tion for the sale deed was extinguished 
when thesale was effected. Under s. 101 
of the Transfer of Property Act, wherethe 
owner ofa charge or other encumbrance 
on immovable property is or becomes 
absolutely entitled to that property the 
charge or the encumbrance shall be exting- 
uished unless he declares by express words 
or necessary implication that it shall conti- 
nueto subsist or such continuance would 
be for his benefit. The effect of the execu- 
tion of the saledeed must therefore be 
taken to be the extinguishment of the suit 
mortgage unless there is an express or 
implied intention to keep the encumbrance 
alive. No such intention has been plead- 
ed in this case, nor can it be found on the 
facts. Wemust therefore hold rejecting 
the arguments ofthe appellant that the suit 

(2) 116 Ind. Cas, 827;52 M 465; A IR 1928 Mad. 
1201; 30 L W 36. 
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mortgage in this case cannot be enforced 
inasmuch as it has become extinguished 
by the sale of the property in favour of the 
plaintiff for which it formed the considera- 
tion. We have already shown that the 
sale deed hasnot been rendered void in the 
way contended for by the appellants. While 
no doubt there is good authority for Courts 
in equity allowing a party when one remedy 
has failed to take whatever other remedy 
lies ready to hand, Courts can hardly go so 
far as to allow a party to revive a dead 
remedy merely because that best suits his 
convenience. Before the plaintiff can 
invokeequityin his favour he must show 
that there isu remedy available to him on 
which he can rely. This is precisely what 
he has been unable to do in this case, ü 

For the above reasons we must hold that 


the appeal fails. It is dismissed with 
costs. 
A. < Appeal dismissed. 


ee 


ALLAHABAD HIGH COURT 
Civil Revision No. 190 of 1933 
January 3, 1934 
SULAIMAN, C. J., AND MUKERJI, J. 
GANGA DWAR CHAUBEY-— PLAINTIF — 
APPELLANT 
Versus 


TILOK DHARI RAO AND ANOTAER— 
DEFENDANTS — RESPONDENTS 

Evidence Act (I of 1872), s 42 Proviso (1) —Recital 
in bond or promissory note that consideration has 
passed —Evidence to prove absence of considcration— 
Admissibility of—Onus of proof. 

The recital ina bond orina promissory n¢te that 
consideration has passed amounts only to an admis- 
sion of the fact and like any other admission may 
be disproved as being incorrect. The admission no 
doubt throws the burden of proof on the party 
whose admission it is, to prove that the admission 
is wrong, but nonetheless it isopen to that party 
to prove that his own admission is in fact incorrect, 
Proving that there was no consideration for a 
document in suit does not amount to varying the 
terms of the contract and in no way militates against 
the main provisions ofs. $2, In any case, proviso 
1 clearly allows such evidence to be adduced. 
Sri Ram v. Firm Sobha Ram Ram Gopal Rai (1) 
Ghanshamdas Baij Nath v. Mithan Lal Tandon (3 
and Parmeshri Das v. Lachhman Prasad (3), 
distinguished, Chaman Lal v. Hira Lal (4), referred 
t 


0. 

C. R. appeal from a dezis'on of 
Small Cause Court, 
ber 14, 1932. 

Mr. L. M. Roy, for the Applicant. 

Messrs. P. L. Banerji and Sankar Saran 
for the Opposite Parties. i 

Judgment.—This revision arises out of 
a sult ‘instituted in the Court of Small 


siheJudge, 
Gorakhpur, Decem- 
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Causes at Gorakhpur on a promissory note. 
The defence was that the promissory note 
was executed without any consideration. 
The finding of the learned Judge of the 
Small Cause Court was that there was -no 
Consideration for the promissory note. On 
this finding the suit was dismissed. 


‘In revision before us it is contended that 


it was not open to the defendant to take 
the plea, much less was it open to him to 
bring in evidence to prove the plea that 
there was no consideration for the promis- 
sory note. 

The revision, came before a learned 
Judge of this Court and that learned Judge 
on account of some supposed conflict of 
opinion in this Court referred the matter to 
a larger Bench. 

Section 92 of the Indian Evidence Act 
has got several provisos. The first runs as 
follows: 

“Any fect may ke proved which would invalidate 
any document, or which would entitle any person to 
any decree or order relating thereto such as fraud, 
intimidation, illegality, want of due execution, want 


of capacity ın any contracting party, want of failure 
of consideration or mistake in fact or law.” 


There is, therefore, a clear statutory provi- 
sion that itis open to party to a document 
to prove that no consideration passed for 
that document. 4 

Now we thall consider whether there are 
any cases which purpoit to have laid down 
any rule of law contrary to the clear provi- 
sion of proviso 1 to s. 92 of the Evidence 
Act. The first case, which, it is supposed 
Jaid down a contrary view, is that of Sri 
Ram v. Firm Sobha Ram Ram Gopal Rai 
(1). It was a peculiar case and not one like 
the simple case which is before us. In 
view of the fact that the facts are not 
similar, it is not necessary for us to deal 
with that case. 


: In Ghanshamdas Baij Nath v. Mithan Lal 
Landon (2), the case of Sri Ran v. Firm 
Sobha Ram Ram Gopal Rai (1), was follow- 
ed. The important question that dis- 
tinguishes the present case from (thansham- 
das Baij Nath v. Mithar Lal Tandon (2), 
is stated in the judgment itself. The follow- 
ing quotation will make the point clear :— 

“The promissory note was executed by the defend- 
ants in favour of the plaintiff, but the .Court below 
has come to the conclusion that although the defend- 
ants recelved consideration, they did so not from 
the plaintiff but from Bisheshar Nath and has held that 
the suit is premature, because the defendants state 
that settlement will be made between them when their 
accounts are settled.” 


In the case of Ghanshiam das Baij 
(1) 67-Ind. Cas. 513; 20:A LJ 315;4U PLR (A) 
3; 44 A 521; AI R 1922 All, 312, 
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Nath v. Mithan Lal Tandon (2), the 
consideration did pass. but what was 
pleaded was not that there was any failure 
of consideration but that in spite of the 
clear language of the promissory note 
making the amount payable on demand the 
amount would not-be paid on demand but 
on settlement of account. This was clearly 
against the terms of the compromise. This 
ruling, therefore, has no application to the 
case before us. 

The third case of Parmeshri Das v. 
Lachhman Prasad (3), is equally distingu- 
ishable. On the other band, one of us held in 
Chaman Lal v. Hira Lal (4), that proviso 1 
to s. 92, of the Evidence Act permits a party 
to a contract reduced into writing to 
establish, among other matiers, want or 
failure of consideration. 

An earlier case, viz., of Sheo Prasad Ram 
Prasad v. Gobind Prasad (5), decides that 
it is open to a defendant, who is a party 
to a promissory note to establish that the 
promissory note was not given for any sub- 
stantive consideration but by way of a 
collateral security. 

The recital in a bond orin a promissory 
note that consideration has passed amounts 
only to an admission of the fact and like 
any other admission may be disproved as 
being incorrect. The admission no doubt 
throws the burden of proof on the party 
whose admission it 18, to prove that the 
admission is wrong, but nonetheless. it is 
open to the party to prove that his own 
admission is in fact incorrect, 

We are of opinion that proving that there 
was no consideration for a document in 
suit does not amount to varying the terms 
of the contract and in no way militates 
against the main provision of s. 92. In 
any case, proviso No. 1 clearly allows such 
evidence to be adduced. 

The application in revision fails and is 
hereby dismissed with costs. l 

N. Application dismissed. 

(2) 124 Ind. Cas. 763; (1930) A L J-1042; Ind, Rul 
(1930; All.619; A I R 1930 All 529. 

(3) 129 Ind. Cas 439; (1930) A LJ 1066;AIR 
1930 Al}. 824; Ind. Rul. (1931) All, 167. 


(4) 108 Ind, Cas. 158; 26 A L J 183, 
(5) 100 Ind. Oas, 332; 25 A L J 305; A I R 1927 All, 
392, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1:71 of 1930 
February 19, 1934 
ABDUL RASHID, d. ; 
RAN. SINGH- DEFENDANT— APPELLANT 
-  VErTSus 
MILKIAT SINGH AND OTHERS— 
DEFENDANTS RESPONDENTS 

Punjab Courts Act (VI of 1918), s. +1—A pplication 
for certificate not made within 30 days of order 
— Absence of legal evidence to show suficient cause for 
delay—Jurisdiction to grant. certificate— Civil 
Procedure Code (Act V of 1908), O. XLVII, rr. 4,7, 
O XLIII,r 1 (w)—Review—Appeal from granting 
review—Whether open to attack only on grounds in 
0. XLVII,r. 7. ; 

Where an application for the grant ofa certificate 
under s. 4), Punjab Courts Act, is not filed within 
30 days of the order, it is the duty of the appli- 
cant to explain the delay for every day that expires 
beyond the period allowed. The Court has no power 
to grant a certificate regarding custom on an applica- 
tion made after the expiry of the prescribed period 
of 20'days from the date of its decree where there 
is no legal evidence on which it could have satisfied 
itself that there was sufficient cause for extending the 
prescribed period Where nevertheless the Court has: 
granted a certificate which he has no power to grant, 
it is not a proper certificate and in the absence ofa 
proper certificate the lower Court's finding on a 
question of custom cannot be challenged. Seth Ram 
Parshad v. Balak Ram (1) and Basanti v. Baktawar 
(2), relied on < 

The powers of the Appellate Court under O XLII, 
r. 1 (w) of the Code of Civil Procedure to hear an 
appeal from an order underr 40f O. XLVII granting 
an application for review, are limited by r 7of 
O.XLVII An oider granting review is therefore 
open to attack on the grounds mentioned in O. XLVII, 
1,7. Sikandar Khan v. Balard Khan (3), relied on, 

S. C. A. from the decree of the District 
Judge, Hoshiarpur, dated April 30, 1930, 
affirming that of the Subordinate Judge, 
Fourth Class, Una, dated August 1929, 

Mr. Ghulu Ram, for the Appellant. 

Messrs. Shamair Chand and Qabul Chand, 


for the Respondents. 


Judgment.—The following pedigree 
table will be helpful in understanding the 
facts of this case :— l 


First wife=—DHAULU=Second wife 





| 
Ram Singh 


| 

(Defendant No. 1) Babu Hari Singh 
(Defendant 
No 2.) 





| re | 
Milkiyat Singh Pritam Singh Uttam Singh 
( aah No. (Plaintiff No. Plaintiff No. 
: 2.) 3 ) 


This appeal arises out of a suit brought 


_by the plaintifis against the defendants 
“fegarding the estate of Dhaulu, the last 


male-holder, who died in1921. After his 
death one-half of his property was,mutated 
in favour of Ran Singh and the: other half 
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‘Court was passed. 
‘however presented by the defendant Ram 
Singh till June 25, 19380: This application 
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in favour of Hari Singh, defendant No. 2 
and Milkiat Singh, Pritam Singh and 
Uttam Singh, plaintiffs. This. division 
was made by the Revenue Authorities 
according tothe rule of chundawand. The 
plaintiffs, thereupon, instituted the present 
suit for a declaration that the rule of pag- ` 


- wand prevails in their family and that they 


are, therefore, entitled to one-third share 
in Dhaulua’s estate and not one-fourth. The 
trial Court held that the parties were 
governed by the pagwand rule of succes- 
sion, and consequently, gave the plaintiffs 
the decree prayed for. Ran Singh, defend- 
ant, appealed to the learned District Judge 
and by his judgment, dated January 8, 
1930, he accepted the appeal and dismissed 
the suit of the plaintiffs holding that the 
custom of chundwand prevails in the 
family of the parties. The plaintiffs filed 
an application for review and the learned 
District Judge accepted this application by 
his judgment, dated April 30, 1930 and 
dismissed the appeal of Ran - Singh, 
defendant, with costs, The defendant Ran 
Singh has preferred asecond appeal to this 
Court. 

The learned District Judge granted a 
certificate onthe question of custom under 
s. 4l0f the Punjab Courts Act, and on the © 
strength of the certificate the learned Counsel 
for the appellant sought to argue. the 
question of custom involved in this case, 
The learned Counsel forthe respondents 
raised a preliminary objection to the 
effect that the certificate accompanying the 
appeal was not a valid one and that, there- 
fore, the question of custom could not be 
agitated in second appeal. As mentioned 
above, the learned District Judge dismissed 


` the appeal of Ran Singh.on April 30, 1930. 


Under s. 41 of the Punjab Courts Act the 
defendant was bound to present an appli- 
cation for the grant ofthe necessary certifi- 
cate within 380: days from the date on 
which the decree of the lower Appellate 
No application was 


was accompanied by an affidavit to the 
effect that the defendant had been suffering 
from small-pox till May? 29 and that, 
therefore, he could not préSent the applica- 
tion within time. The learned District 
Judge, thereupon, extended -the time and 
granted the -required certificate by his 
order, dated June 27. The judgment of 
the learned District Judge granting the 
application for review having been deliver- 
ed on, April. 30, the last day forthe pre- 


1934 


sentation of the application for the grant 
of certificate was May 30. As the applica- 
tion for the grant of certificate was not made 
till June 25, it was incumbent on the 
appellant toexplain the cause of the delay 
of 25 days. The affidavit of the appellant 
however, merely showed that he was not 


able to present the application till May 30, - 


owing to illness. The learned District Judge 
was obviously under the impression that, 
as a result or this affidavit, the appellant 
was entitled to a fresh period of 30 days 
beginning from May 380, ‘This view is, 
however, founded on a misapprehension. 
The limitation for the presentation of the 
application having expired on May 80, it 
was the duty of the appellant to explain 
the delay for every day that expired beyond 
the period allowed by s. 41 of the Punjab 
CourtsAct. The effidavit merely explains 
thedelay 1ill May 30 and is, therefore of 
no assistance lo the appellant. It was laid 
down by a Division Bench of this Court in 
Seth Ram  Parshad v. Balak Ram 
103 Ind. Cas. 498 (1), that it is set- 
tled law that in order to have the 
benefit of s. 5, L’mitation Act, it is the duty 
of the appellant to explain the delay for 
every day that elapses beyond the period 
allowed by the Limitation Act for filing an 
appeal. The principles which govern the 
extension of time under the Limitation Act, 
are fully applicable to the limitation 
prescribed under s, 41 of the Punjab Courts 
Act. The position, therefore, is that there 
were no legal evidence before the learned 
District Judge on which the learned Judge 
could have satisfied himself that there was 
sufficient cause for extending the prescribed 
period from May 30to June 25. Inthe absence 
of such evidence the learned District Judge 
had no power to extend the period of 30 
days provided under s. 41 of the Punjab 
Courts Act. The point is fully covered by a 
Division Bench ruling of this Court re- 
ported as Basanti v. Bakhtawar (2) which 
lays down that the lower Appellate Court 
has no power to grant a certificate regarding 
custom onan application made after the 
expiry of the prescribed period of 30 
days from the date of its decree where there 
is no legal evidencé on which it could have 
satisfied itself that:there was sufficient 
cause for extending the prescribed period, 
In these circumstances, I hold, that the 
learned District Judge had no power to 
grant the certificate on an application pre- 
sented on June 25, and that, therefore, 


9 103 Ind, Oas 498; A I R 1927 Lah. 717. 
(2) 115 Ind. Qas, 863; A I R 1929 Lah, 624. 
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ing this appeal. Inthe absence of the 
certificate it is obvious that the finding of 
the learned District Judge on the question of 
custom cannot be challenged. 

The learned Counsel for the appellant 
contended that the learned District Judge 
erredin accepting the review application of 
plaintiffs as the grounds on which the review 
application was presented were not covered 
by the provisions O. XLVII, r. 1 of-the 
Civil Procedure Code. Jt was urged that 
no new evidence had been discovered after 
the Jearned District Judge had delivered 
his judgment, dated January 8 1930, that 
he had not committed any error of law 
which was apparent on the face of the 
record, and that there was no other suffi- 
cient cause for granting the review 
application. In reply the learned Counsel 
for the respondents relied on the provisions 
of O. XLVII, r. 7 of the Civil Procedure 
Code and contended that when a review 
application has been granted it can only 
be objected to on the grounds mentioned in 
cls. (a), (b) and (e) of sub-r.(1) of r.7, and 
thal the order granting the review cannot 
be attacked on any other ground. Reliance 
was placed in this connection on Sikandar 
Khan v. Baland Khan (3) where it is laid 
down that the right of appeal against an 
order granting an application for review 
given by O. XLIII, r. 1 (w) is qualified and 
controlled by O. XLVII, r.7 andthat an 
appeal against such an order can lie only 
on one or other of the three grounds speci- 
fied therein. It was further held in 
Bakhtan v. Ghulam Hasan (4) that the 
powers of the Appellate Court under 
O. XLIII, r. 1(w) of the Code of the Civil 
Procedure to hear an appeal from an order 
under r. 40f O. XLVII granting an appli- 
cation for review, are limited by r. 7 of 
O. XLVII and that under the circumstances 
of the case the second appeal should not be 
treated as a revision. In view of these 
authorities it is obvious that the order 
granting the review is open to attack only 
on the grounds mentioned in O. XLVII, 
r. 7. In this case admittedly none of those 
grounds exist. In these circumstances I 
am of the opinion tbat the order ofthe 
learned District Judge granting the appli- 
cation for review is not open to attack on 
the groundsurged by the learned Counsel 
for the appellant. 


(3) '07 Ind Cas. 596; 8 Lah 617; AI R 1927 Lah, 
439; 29 PL R8L : 

(4) 112 Ind’ Cas, 518; 9 Lah 298; 29P L R403; AT 
R 1928 Lah, 608, 5, - a re a 
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In view of my finding on the above- 
mentioned points it is unnecessary to con- 
sider any other question. 

For the foregoing reasons I confirm the 
decree of the -learned District Judge and 
dismiss the -appeal. Taking all the cir- 
sumstances jnto-;account I order that the 
parties shall bear theirzown costs, through- 
out. E 
N. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Criminal Reference No. 862 of 1933, 
l February 7, 1934 
THOM, J. 
BHIRUG AND OTAERS— APPL1OANTS 
versus 
EMPEROR-— OpecsiTEe PARTY 
Public Gambling Act (III of 1v67), ss. 9, I= 
Information that gambling was ltkely to take place 
in a house—Issue of warrant— Legality of—Illegal 
warrant—Search witness, if can be examined under 
s 10— Presumption that persons wcre in house for 
gambling only—W hen arises l 
Where a warrant under the Public Gambling 
Act recites that information is received that gambl- 
ing was “ likely to take place” inthe louse which 
wag searched, not upon information that the house 
was being used as a common gaming house, it is not 
in strict accordance with the provisions of s 5 of the 
Act Section 10 must be read _ strictly 
and if the warrant is not issued strictly in accord- 
ance with the provisions of the Act, then a person 
found in the house when itis searched may not be 
examined under e, 10. i 
e 


The presumption that persons found on 
s when a house is searched were there for the 


premise é i 
purpose of gaming only arises when the search is 
legal, When the search has proceeded upon a 
warrant whichis not in compliance with 8.5, no 
presumption arises against those found inthe 
premises. 


Cr. Ref. made by the Sessions Judge, 
Ghazipur, dated September 30, 1933. 

Mr. Krishna Murari Lal, for lhe Appli- 
cants. 

The Assistant Government Advocate, 
for the Crown. TT ea 

Judgment.—This is a criminal reference 
arising out of a prosecution as a result of 
which three applicants were convicted 
under s. 4 of the Gambling Act of 1867. 
Tt appears that the Magistrate issued a 
warrant for the search of a certain house 
where gambling according, to the terms of 
the warrant, was “likely to take place”. The 
= three applicants were found in the house 
` when the search was made. They were tried 
~and convicted under 8. 4 of the Act on the 
avidence of the Sub-Inspector who searched 
the house and of Kunja Tewari who was 
examined under s. 10 of the Act-and of Wali 
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Mohammad, aman who is said to have 
been sent by the Police to watch the gambl- 
ing. D p 

Now s. 5 ofthe Act empowers 2 Magis- 
trate of the District upon credible informa- 
tion and after enquiry if he has reason to 
believe that a house is used asa common 
gaming house, to issue a warrant for search. 
The warrant in the present case recites 
that information is received that gambling 
was “likely to take place” in the house 
which was searched not upon information 
that the house was being used as acommen 
gaming house. The warrant, therefore, is 
not in strict accordance with the provisions 
of s. 5 of the Act. By s. 30 of the Act 
persons found in the house when it is search- 
ed under the provisions of the Act may be 
examined on cath. This secticn in a penal 
statute must be read strictly and if the 
warrant is not issued strictly in accordance 
with the provisions of the Act then a person 
found in the house when it is searched may 
not be examined under s. 10. The witness 
Kunja Tewari in the present case was 
examined under s. 10 although the search 
was not in accordance with the provisions 
of the Act inasmuch as upon the face of it, 
it was issued not upon information that the 
house was being used as a common 
gaming house but upon information that 
gaming was likely to take place therein. 

The presumption that persons found on 
the premises when a house is searched 
were there for the purpose of gaming only 
arises when the search is legal. The 
search in the present case proceed- 
ed upon a warrant which upon the 
face of itis not in compliance with the 
terms of s. 5 of the Act. No presumption, 
therefore, arises against those who were 
found in the premises when the house was 
searched on the illegal warrant. 

The result is that because of the illegality 


of the warrant Kunja’s evidence was in- 


admissible and the presumption against 
the applicants found in the premises on the 
search did not arise. 

I am of opinion, therefore, upon the whole 
matter that this reference should be accept- 
ed and that the conyiction of the applicants 
be set aside. Theé-fines, if paid, will be 
refunded, we 

Ne, Reference accepted. 
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CALCUTTA HIGH COURT 
Original Suit No. 1932 of 1930 

March 9, 1933 
AMEER All, J. 
NAGARMULL CHAUDHURI~ 
PLAINTIFF 
tees VErTSUus 
JHABARMULL SUREKA— 
; DEFENDANT 
Malicious prosecution —Criminal Procedure Code 
(Act V of 189&), s. 476—Proceedings wnder—Sanction 
obtained for prosecution by false evidence—Prosecu- 
tion, if to be deemed by individual- Proceedings 
under s. 476 in Civil Court—Whether criminal pro- 


ceedings—Issue of warrant and execution of it— 
Prosecution, tf  constituted—Order sanctioning 


prosecution set aside on appeal—Whether marks 
termination of proceedings. 
So far as proceedings for malicious prosecution 


are concerned, in a proper case, such proceedings can 
be regarded as a prosecution by the individual, not- 
withstanding that the Judge has granted sanction and 
notwithstanding that the Judge has signed the 
complaint. Ina case where sanction has been obtained 
by the defendant maliciously and without reasonable 
and proper cause and by false evidence, the pro- 
secution which ensues is tobe regarded as a 
prosecution by the individual, 

For the purposes of an action for malicious 
prosecution, proceedings - under s. 476, Criminal 
Procedure Code, although they are in a Civil Oourt, 
are to be deemed criminal proceedings GC. H. 
Crowdy v. L. D. Reilly (7), Narendra Nath De v. 
Jyotish Chandra Pa! (1) and Rabindra Nath Das v. 
Jogendra Chandra (5), relied on, Nagendra Nath v, 
Basanta Das (6}, not followed. 

After a Magistrate has issued a warrant and the 
warrant was executed, the proceedings inthe Police 
Oourt constitute a prosecution such as to found an 
action for malicious prosecution, 

Where after the release of the person arrested, the 
Court on appeal sets aside theorder of the Court, 
sanctioning prosecution, there is a termination of 
proceedings in favour of that person. 


Mr. Khaitan, for the Plaintiff. 
Mr. N. N. Bose, for the Defendant. 


Judgment.—lIn this case there must be 
a decree for the plaintiff, and I assess the 
damages at Rs. 3,000. Paragraph (1) of the 
plaint reads as follows: 

The defendant, on January 3, 1930, maliciously 
and without reasonable or probable cause, preferred a 
charge of perjury against the plaintiff before this Hon- 
ourable Court and madethe application—copy where- 
of is filed herewith and obtained a rule, copy whereof 
is filed herewith, and, on March 18, 1:30, obtained the 
order, copy of which is filed herewith, and caused 
the plaintiff to be sent for trial on the charge referred 
to in the said order of March:18;1930, above-mentioned, 


in the Court of the Chief: Presidency Magistrate,’ 


Calcutta, and to be arrested and imprisoned, and 
caused wide publicity to be given to thesame in 
order to cause loss and damage to the plaintiff. 
The plaintif was kept in custody until the plaintiff 
was released on bail and furnishing security to the 
extent of Rs. 500 on April 7, 193) 

Paragraph (2) refers to the appeal from 
the order of March 18, 1930. Paragraph (3) 


mentions the discharge of the plaintiff as 
148—143 & 144 
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the result of the decision of this Court on 
appeal. ; 

The short facts are as follows: The plaint- 
iff gave certain evidence on December 2, 
1923, in an examination under s. 96, 
Presidency-towns Insolvency: Act, the in- 
Solvency being that of one Khemkarandas 
Khemka. The plaintiff had previously, as 
the yomasta of Kanhayalal Sureka, the 
grand-father of the present defendant, verifi- 
ed the plaint in a’ suit in the High Court 
upon certain Aundis. The evidence in the 
proceedings in insolvency was connected, 
in a Manner which need not ve discussed, 
with the facts mentioned in the plaint. The 
defendant applied before this Court, on the 
Original Side, on January 3, 1980, 
setting out some of the answers given by 
the plaintiff in the examination under s. 36, 
Insolvency Act, and setting out para. 9 of 
the plaint, to which I have referred and 
prayed for a rule under s. 476, Criminal 
Procedure Code, calling upon the plaintiff 
to show cause why a complaint should not 
issue against him for perjury. A rule was 
issned and the plaintiff tiled an affidavit 
in opposition, in which, among other things, 
he set out various incidents from which the 
hostility of the present defendant to the 
plaintiif might be gathered and contended, 
that no prima facie, or any case of perjury 
could be founded upon the materials placed 
before the Court. The Court, on March 
18, 1930, made an order, the formal part 
of which was, according to the form now ` 
in use, to the following effect: 

“That the Court being of tne opinion that it is ex- 
pelient in the interests of justice that an enquiry 
should be made upon the offences, etc, which appear 
to have been committed by the said Nagarmull 
Ohaudhri, etc., this Court doth hereby record a find- ` 
ing to that effect and doth hereby order that a 
complaint in respect thereof be made in writing 
sigaed by the Hon'ble Lort- Williams, J.” 

I imagine that a complaint was drawn 
up and signed by the Judge and forwarded 
to the Police Court. In somecases, I believe, 
that the original order is used as a com- 
plaint. In my view, it makes no difference. 
The Police Magistrate, on receipt of the 
order ora complaint in pursuance of the 
order, took action and issued a warrant for 
the arrest of the plaintiff. This appears 
from the written statement. How a 
warrant came to be issued in this case 
does not appear, butit is in evidence that | 
the defendant accompanied the Police - 


‘ Officers and;.in fact, identitied the plainiut 


and gave him in charge. In this cunnec- 
tion, L enquired whether Mr. Khaitan, who 
appears for’ the plaintiff, desired to take 
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the alternative line of “false imprisonment” 
and pointed out that, although the fact 
was stated, sucha cause of action should 
be separately pleaded. Moreover, the con- 
cise statement describes the suit as one 
for “wrongful aid maicious prosecution.” 
In the result, Mr.Khlaitan, although he 
desired not-specifically to abandon any 
cause of action which might appear in this 
plaint, proceeded before me on the basis 
of malicious prosecution. 

The issues which normally arise in a 
case of malicious prosecution are as fol- 
lows: 1. Was the plaintiff prosecuted ? 2. Was 
the plaintiff prosecuted by the defendant? 
3, Didthe proceedings come to a conclusion 
and to å conclusion in favour of the plaint- 
ii? 4. Had the defendant reasonable 
and probable cause? 5. Was the defend- 
ant actuated by malice? If any of these 
elements are absent, the suit fails. Mr. N. N. 
Bose, who appeared for the defendant, 
raised one issue only and that by way of 
demurrer, namely, “Does the plaint disclose 
a cause of action?’ He did not desire to 
contest the case on the other issues. It 
soon became apparent that Mr. Bose, under 
the one issue raised by him, really desired 
to argue the first three issues above indi- 
cated, 1. e., 1. that the plaintiff was not 
prosecuted; 2, thatthe defendant was not 
the prosecutor; 3, that the proceedings did 
not terminate in an acquittal. I allowed 
this course, 

(1) Was the plaintiff prosecuted ? On the 
fist point, Mr, Khaitan contended that 
there was a prosecution in two places, first 
in the High Court and secondly, in the 
Police Court. With regard to the High 
Court, it is clear that there were proceed- 
ings under s. 476, Criminal Procedure 
Code. lt is true that these proceedings 
were in a civil Court. Mr. Khaitan con- 
tended that, notwithstanding this, they 
are criminal proceedings, and though not 
a prosecution within the strict language 
of the Criminal Procedure Code, they can 
yet constitute a prosecution for the purpose 
of founding an action “for malicious pro- 
secution.” He has referred me to the fol- 
lowing cases, which I give in order of date. 
The old English cases Quartz Hill Gold 
Mining Co. v. Iyre (1), C. H. Crowdy v. 
L. O. -Reily, 18 lnd. Cas. 737 (2), Bishun 
Pergash Narain Singh v. Phulman singh, 


(À (1683) 11 Q B D 674; 31 WR 668; 52 Lid Q 


B yat; 19 T 299, 
(2) 18 Ind. Cas, 131; 17 O L J105;17 O W N 


bos, 
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27 Ind. Cas. 449 (3), Narendra Nath De 
v. Jyotish Chandra Pal (4) and Rabindra 
Nath Das v. Jogendra Chandra (5). I notice 
that in Nagendra Nath v. Basanta Das (6), 
Mukerji, J., without differing from the 
earlier decisions, was not prepared, with- 
out further consideration, to endorse the 
view therein expressed, namely, that pro- 
ceedings of the nature in question can 
found an aciion. I propose to follow, 
them and to hold that the proceedings 
before Lort-Williams, J., in this Court 
constitute a “prosecution” in the sense 
indicated. 


As to the proceedings in the Police Court, 
Mr. Buse was incline] to contend that, 
until further steps were taken, they could 
not be considered to be a prosecu ion, but 
in point of fact his argument on this 
point became lost in his argument on the next 
issue, 7. e. that the defendant was not the 
prosecutor. Mr. Khaitan cited Bishun 
Pergash Narain Singh v. Phulman Singh 
(3)and Musa Yakub Mody v. Manilal 
Ajitrai (7). In my view, after the Magis- 
trate issued the warrant and the warrant 
was executed, there is no doubt that the 
proceedings in the Police Court constituted 
a prosecution such as to found an action 
for malicious prosecution: see Clerk & 
Lindsell on Torts, 582 and 583, etc. I must 
not be taken to hold that these proceedings 
might not equally be considered a prusecu- 
tion before the issue or execution of the 
warranl. Itis-not in this case necessary 
to decide. 


(2) Was the defendant the prosecutor ? 
As regards the High Court proceedings, 
there is no question. As regards the 
Police Court proceedings, the matter is 
more difficult. In- this connection, Mr. 
Khailan has cited the rulings of the Judi- 
cial Committee in Gaya Parshad Tewar v. 
Bhagat Singh (8) and in Balbhaddar Singh v. 
Padi Sah (9) also in Gogineni Venkatapp- 


(3) 27 Ind, Cas. 449;200 L J518; 19 O W N 


ay 

(1) 67 Ind, Cas. 105; A I R 1922 Cal, 145; 49 C 1035; 
27 OW N 38l. j 

(à) 114 Ind, Cas 79°; A IR 19.8 Oal. 69°; 56 0 
432: 48 O LJ 339; 33 0 W N79. 

(r) 125 Ind. Cas, 667: A I R 1920 Cal. 3)2; 57 O 25; 
Ind, Rul. (1930) Cal. 5-7. 

(7) 29 B 368; 7 Bom, L R 20. 

(0) 30 A 525; 351 A189;120 WN 1017; 80L JI 
337; 10 Bom. L R 1000; 18M L J 344; 4 MLT 204; 5 
A LJ 665 (P O). 

(¥) 95 Ind Oas, 329; A IR 1926 P O 4f; 1 Luck, 
215; 79 O O 163; 24 A LJ 453; 30 W N 499; 430 
L J 52]; 28 Bom. L R 921; (1926) M W- N 482; 51 M.. 
L J 4233) OWNGG 1P L T 991 (PO). 


\ 
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ayya v. Yerramnent Rama Kristnamma(10). 
Mr. Bose relies upon De Rozario v. Gulab 
Chand (11) and Golap Jan v. Bholanath (12), 
both on the first issue that there was no 
prosecution and also read with s. 476 for the 
argument that at any rate since the change 
in procedure which took place in 192.5, the 
proceedings after the Civil Court bas sanc- 
tioned the prosecution cannot be regarded 
as a prosecution by a private individual. 
In my opinion, so far as proceedings for 
malicious prosecution are concerned, in a 
proper case such proceedings can be regard- 
ed asa prosecution by the individual, not- 
withstanding that the Judge has granted 
sanction, and notwithstanding that the 
Judge has signed the complaint. I hold 
that, in case where sanction has been ob- 
tained by the defendant maliciously and 
without reasonable and proper cause and 
by false evidence, the prosecution which 
ensues 18 to be regarded as a prosecution 
by the individual. In this connection I 


consider. portions of the jucgment in Fitz- 
john v. Mackinder (13) to be very much in: 


point, There A, a party to a suit in a Civil 
Court, gave evidence, suggesting that his 
opponent B had committed perjury. The 
Judge believed A and ordered A to enter 
into a recognizance to prosecute B for per- 
jury (this being the practice obtaining 
under the relevant statute). 
and acquitted. B brought an action for 
malicious prosecution against A. A’s de- 
fence was based upon the contention that 
the prosecution was not the prosecution of 
the party but that of the Judge. Onthis 
point there was some difference of opinion, 
but all agreed that, if the original order for 
prosecution is obtained by the false evi- 
dence or fraud of the party, with the inten- 
tion that 4 prosecution should follow, then 
the prosecution is to be regarded as that of 
the party. I find, therefore, that the prose- 
cution not only inthe High Court, but in 
the Police Court, was by the defendant, 

(3) Did the proceedings come to a conclu- 
sion in the plaintiffs favour? The plaintiff 
was arrested and kept in custody for 24 
hours and then released on bail. After his 
release,.the Court on appeal, set aside the 
order of the Court on the original side. 
Therefore there was no complaint upon 
which the Magistrate could proceed, and 

(10) 135 Ind. Cas. 619; AI R 1932 Mad. 53; 34 L W 
893; 62 ML J 107; Ind. Rul, (1932) Mad. 187, 


Dk Ind. Cas. &77;37 O 358. ; 
a -1L Ind; Cas. 31H;-38- O 880; -15 0 W N 


(13) (1861)90 Bing) 505; 30 L J}O P 257;7 
dur. (NG) 1288;9 W R477; 4 LTR ` 
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the plaintiff was discharged. It was con- 
tended that this is not a termination of the 
proceedings in favour of the plaintiff such 
as is required by law. I am not of that 
view. la my opinion, the situation is ana- 
logous to thal arising where the.complaint 
faiis by reason of some: technical defect, 
or where the Magistrate himseffirefuses to 
proceed with the prosecution. These find- 
ings dispose of the issue raised on behalf of 
the defendant in its widest possible form. 
The plaintiff has given evidence, which 
roughly corresponds with the statements 
contained in the original affidavit betore 
this Court. I accept it. I find that the 
defendant in this case acted both malicious- 
ly and without justification or reasonable 
and probable cause. I have already men- 
tioned the damages which I am prepared to 
allow. The suit will be decreed for that 


sum with costs. 
N. Suit decreed. 
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ALLAHABAD HIGH COURT 
Civil Revision Case No. 123 of 1933 
January 3, 1934 
SULAIMAN, C. J. AND MUKERJI, J. 
Musammat RAM KALI AND ANOTHER 
— DRURERE-HOLDERS —ÅPPLIJANTS 


versus 
BIR BHADAKMAN TEWARI 
AND ANOTHER— OPPOSITE PARTY 

Limitation Act (IX of 1905), Sch. I, Art. 182— 
Application for execution made against dead per- 
son—Whether onem accordance with law—Whether 
a step-in-aid—Application for transfer made when 
judgment-debtor 15 dead —Validity of —Crvil 
Procedure Code (Act V of 1903), ss. 33, 39. 

An application for execution made againsta 
dead person is notone in accordance with law 
and does not amount to an application for taking 
steps-in-aid of execution. Madho Prasad v. Kesho 
Prasad (1), followed. Bipin Behari Mitter v. Bibi 
Zohra (Zz), dissented from. 

An application forthe transfer of the execution 
of a decree made at a time when the judgment- 
debtor is dead is a valid application to take a step- 
in-aid of execution. lt caanot be said that no 
proceeding taken when tha judgment-debtor is dead 
can be such a valid step. 

When a person is dead, proceedings for exe- 
cution taken against him cannot be regarded as 
any valid proceedings at all. The taking of 
some step3-in-aid of execution is something 
different from the mere filing of an applicativo 
for execution which in itself is notin accordance 
with law. 


C. R. against the order of the Subordi- 
nate Judge of, Small Cause Court 
with the puwer of Subordinate Judge, 
Gorakhpur, dated November 7, 1932. 


Mr, Gadadhar Prasad, for the- Applicants. 
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Judgment.—This revision has been re- 
ferred to a Division Bench by a. learned 
Judge of this Court because of an appa- 
rent conflict between a ruling of ths 
Court and that of the Calcutta High Court. 

It preas ihat a money decree was 
obtained on April.3, 1920, by Raghubir 
Prasad against Bachman Tewari, which 
was being executed for some years without 
complete salisfaction. On November 143, 
1928, Bachman Tewari died, but apparent- 
ly this fact was not then brought to the 
notice of the decree-holder who filed an 
application on December 15, 1928. The 
Court below has treated this application as 
an application for execution, but in reality 
it wasan application praying for the 
transfer of the execution of the decree 
from the Court ofthe Judge, Small Causes, 
Gorakhpur, to the Deoria Munsifi on the 
ground that the judgment-debtor and his 
property were within the jurisdiction of 
that Munsifi. On February 19, 1929, the 
Court transferred the execution of the decree 
to the Deoria Court. On February 27, 1929, 
the decree-holder applied there for execu- 
tion and notice was issued to the judgment- 
debtor which was returned unserved with 
the report that the judgment-debtor was 
dead. This report was putup before the 
Court on April 19, 1929, and the Court 
ordered that the decree- holder should take 
necessary steps by the 29th. He failed to take 
any steps andthe application for execu- 
tion was dismissed on April 29,1929, anda 
certificate was sent to the Gorakhpur 
Court. Subsequently the decree holder 
died and his widow did not file any ap- 
plication for execution till March 11, 1932. 
This Was against Bir Bhadraman 
and Chilarman, the sons of the deceased 
judgment-debtor. 


The Court below has held that the ap- 
plication was barred by time because it 
was not made within three years of any 
application madeinaccordance with law 
or any proper step taken in aid of execu- 
tion. 


In the first place, we must point out 
that there has been a misapprehension in 
treating the application of December 15, 
1928 as an application for execution. As 
- already noted it was an application praying 

thatthe execution of the decree be transfer- 
red to the Teoria Court. It was accordingly 
an application for taking a step-in-aid of 
execulion and not an application for execu- 
tion itself. 


_ Sir John Edge, C, J. and Blair, J. in Madho 
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Prasad v. Kesho Prasad (1) held that applica- 
tions for the execution of a decree made after 
the death ofthe judgment-debtor and with- 
out either any 1epreseatalive of the judg- 
ment-debtur being brought upon the record 
or there being eny subsisting attachment 
of ihe property against which execution is 
sought are not good applications for the 
purpose of saving limitation. The Calcutta 
High Court appears to have dissented from 
this ruling in Bipin Behari Mitter v. Bibi 
Zohra(2) following some earlier cases in- 
cluding acase of the Madras High Court. 


_ With great respect, we are unable to ag- 


ree to the view expressed by ths Calcutta 
High Court and we think that the ruling in 
Madho Prasal's case (1) laid down the cor- 
rect law. Is is impossible to hold that if 
an application forexecution 13 nos an ap- 
plication in accordance with law, having 
been against a person who is dead, it is 
nevertheless a good application to take some 
steps in aid of execution against the deceas- 
ed. There would be no object in draw- 
ing a distinction in Art. 182 between an ap- 
plication madein accordance with law and 
taking stepsin aid of execution, if the same- 
applicitioa- for execution while nos fulfill- 
ing the first requirement were to be a good 
application for the second purpose. When 
a person is dead, proceedings for execution 
taken against him cannot beregarded as 
any valid proceedings at all. The taking 
of some steps in aid of execution is obviously’ 
something different from the mere filing of 
an application forexecution which in itself 
is not in accordance with law. 

But in the present case we have already 
pointed out that the application of Decem- 


ber 15, 1928 was really not one for execu 


tion of the decree, but one for taking a 
step in aid of execution. Under ss. 38 and 
39, Civil Procedure Code, Courts are em- 
powered to send deerees for execution to 
other Courts. They may neither proceed 
suo motu or proczed on ths application 
made by the decree-holder. These sections’ 
do not provide that notice must be given 
to the judgment-debtor before the order 
is made, Similarly there appears to bea 
clear dis.inction drawn in O. XXI between 
applications for transfer of execution of a 
decree dealt within rr. 3to9 and, applica- 
tions for execution of decrees dealt with 
in 1. 10 and the following rules. The first 
set of rules do noteven lay down that the 
name of the judgment-debtor should be 
specified nor is it necessary that the mode 
(1) 19 A 337. 
(4) 33 O 1047, 
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of the execution should be specified. On 
the other hand, r. 11 requires particulars 
to be supplied when an application for exe- 
cution is made and they include the mode 
in which the assistance of the Court is 
required as well as the name of the per- 
Son against whom execution of the decree 
13 sought. The decree-holder in applying 
fo: the transfer of the decree to another 
Court was merely asking the Court to trans- 
fer the execution of the decree as it stood 
and which decree was not dead, simply be- 
Cause the judgment-debtor was dead. We 
are therefore of opinion that an application 
for the transfer of the execution of a dec- 
ree made at the time whenthe judgment- 
debtor is dead is a valid application to 
takesteps in aid of execution. It cannot be 
said that no proceeding taken when the 
judgment-debtor is dead can be such a 
valid step. We may give the instance of 
an application for substitution of names of 
heirs which is tobe made after the death 
of the deceased judgment-debtor. 

But even this aspect of the matter 
does not help the decree-holder. Time 
began to run from the date of theorder 
made by the Court on February 19, 1929 
on the application for taking steps in aid 
of execution which. had been filed on 
December 15, 1923. More than three years 
expired before the present application was 
made, so this is of no avail to the decree- 
holder. 

The application for execution made on 
February 27, 1929 in the Deuria Court 
was undoubtedly an application for execu- 
tion made against a dead person, and was 
in our Opinion not inacecordance with law. 
Differing from the view taken in Calcutta 
and Madras and following the ruling of 
our own Court, we must hold that this 
application for execution which was not in ac- 
cordance with law did not amount toan ap- 
plication for taking steps in aid of execution. 
Accordingly, the decree-holder did not get 
afresh start from April 29, 1929 when 
this application for execution was ultimate- 
ly dismissed. The present application 
not being within three years of any 
order on any application in accordance 
with law for execution oron any valid appli- 
cation for taking a step in aid of execution, 
is barred by time. 

The application is accordingly dismissed 
with costs, | 

N. Application dismissed. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1687 of 1927. 
March 22, 1933. 
ADDISON AND BHIDE, Jd. 
MIRAN BAKHSH — PLAINTIFF— 
APPELLANT 
VETSUS- 
GHULAM NABI ano OTHERS - DEFENDANTS 
— RESPONDENTS 

Muhammadan Law— Religious endowments —Dedi- 
cation—Inference from descent from preceptor to 
disciple for generations—Admissions of gaddinashins, 
evidentiary value of—Entry in records as ‘owner’, 
significance of é 

Where property has for several generations 
descended from preceptor to desciples as | gaddinashin 
to the exclusion of natural heirs, it may be reason- 
ably inferred that the property was treated as 
dedicated to religious purposes and not as private 
property ofthe gaddinashins. Indar Singh v. Fateh 
Singh (1) and Devigir v. Chamba Mal (2), relied 
on. 
The mere fact thatin the revenue records the 
names of the gaddinashins have been shown in the 
column of ‘owner’ cannot be attached much signifi- 
cance. Court of Wards v. Ilahi Bakhsh (4), referred 
to. 


An admission that certain land is attachedto a 
khankah is sufficient to shift the onusof proving 
that it is not dedicated but private property on the 
party making the admission. Chandra Kamdar v, 
Narpat Singh (3), referred to. 

F. C. A. from a decree of the Senior Sub- 
ordinate Judge, Gurdaspur, dated March 
29, 1927. 

Dewan Mehr Chand and Mr. Badri Nath, 
for the Appellants. | 

Mr. Shamair Chand and Mr. Mohammad 
Amin, for the Respondents. 


Bhide, J.—Plaintiffis, who are the 
‘khadims’ or servitors of a Muhammadan 
Shrine known as khankah Godar Shah 
at Kastiwal in the Gurdaspar District 
sued for a declaration that the land in 
dispute (1404 kanals 3 marlas) were dedica- 
ted to the shrine and was not the private 
property of the defendants as claimed 
by them. The learned Senior Subordinate 
Judge has found that the property in 
question was not proved to be dedicated to 


the shrine anil has dismissed the suit. 
From this desision plaintiffs have ap- 
pealed, 


Before proceeding to dismiss the grounds 
on which the learned Counsel for the 
appellants has sought to challenge the 
above finding of the trial Court, it will 
will be convenient to set out afew facts 
relating to this khankah. It appears from 
the history of the foundation of the village 
given under the pedigree table of the 
proprietors prepared at the settlement of 
1865 that the khankah was founded many 
generations ago by Sheikh Farid and that 
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he purchased 97 khumaons of land and 
became a proprietor. Since that time the 
land has been held by the gaddinashins 
of the khankah and it is in evidence that 
for 13 generations the succession has 
been from the -preceptor to the disciple. 
In the earliest Revenue Records of the 
village prepared in 1865, Mian Nathu Shah, 
disciple of Daud Shah. caste Fakir Chisti, 
was recorded as the owner of the land. 
He was succeeded by Sultan Shah. Sultan 
Shah died in 1913 leaving awill by which 
he appointed his eldest son Allah Bakhsh 
as the next gaddinashin. The land was 
accordingly mutated in favour of Allah 
Bakhsh at first but he got his brothers 
entered as co-sharers therein subsequently. 
The plaintiffs allege that the defendants 
have neglected the khankah and that they 
are not using theincome of the land for 
the purpose of the khankah and they have 
therefore, instituted the present declaratory 
suit. 

There is no direct evidence as to the 
dedication of the land tothe khankah but 
the learned Counsel for the appellant 
urged that the dedication is proved (1) 
by the user of the income of the land, (21) 
by its descent from preceptor to disciple 
for 13 generations and (iit) by the will of 
Sultan Shah and the, admissions of Allah 
‘Bakhsh, defendant. 

As regards the first point, the evidence 
relied on by the plaintiffs’ is purely oral 
and inconclusive. The plaintiffs witnesses 
have deposed that the income from the 
land has been always spent on the khankah 
but they have given no details as to what 
the income was, how much of it was 
spent on the khankah and in what manner. 
The khankah has admittedly other sources 
of income as well. There is a muafi 
attached to the khankah fetching an in- 
come of about 200 per year and offerings are 
“also received at an annual fair. Some 
of the witnesses for the defendants no 
doubt depose that a portion of the income 
from the land also is spent on the khankah 
but this may be voluntary on the part of 
the gaddinashin and could not, by itself, 
be held to besufficient in the circumstances 
to prove dedication. 

The next point is important and stress 
has heen laid upon it by the learned 
Counsel for the appellants. It was urged 
that even if the property was acquired by 
Sheikh Farid in the beginning, the fact 
that it has descended from the preceptor 
-to his disciple forso many generations is 
in itself suflicient to prove the religious 
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character of the property. In support of 
this contention, the learned Counsel for the 
appellant has referred to Indar Singh v. 
Fateh Singh (1) in which it was held that 
when property has descended from one 
Granthi to another to the exclusion of 
natural heirs it may be presumed that it 
has been dedicated to religious uses, even 
if there is no positive evidence of its 
actual dedication. This principle, which 
was recently approved by a Division Bench 
of this Courtin Devigir v. Chamba Mal (2) 
would seem to be applicable to the cir- 
cumstances of this case. In the present 
instance, we are concerned with a Muham- 
madan shrine. If the property acquired 
originally by Sheikh Farid had been 
treated as private property, there was no 
reason why it should not have gone to his 
natural heirs. But it did not go to them 
and similarly it descended to the next 12 
gaddinashins to the exclusion of ‘their 
natural heirs. From th's fact it may be 
reasonably inferred that the property was 
treated as dedicated lo religious pur- 
poses and not as private property of the 
gaddinashins. 

The above conclusion also receives sup- 
port from the will of Sultan Shah dated 
May 9, 1913, in which Sultan Shah des- 
eribed the land as “attached to the 
khankah. It is significant that he left 
the property in dispute to his eldest son 
only, whom hs nominated as the next 
gaddinashin. If he had looked upon it as 
his private property, he might have been 
expected to leave it to his four sons in 
equal shares. We have further the fact 
that defendant Allah Bakhsh himself des- 
cribed the land in dispute as attached to 
the khankah in his application to the 
Deputy Commissioner dated May 18, 1914, 
Allah Bakhsh had to admit that he did 
describe the land as such in the said 


‘application though an attempt was made 


by, him to belittle the effect of the admis- 
sion (in reply to questions in cross-ex- 
amination) by saying that he did not know 
the contents of the application. But the 
latter statement seems on the face of it 
unreliable. As pointed out by their Lord- 
ships of the Privy Council in Chandra 
Kamdar v. Narpat Singh (3) such an ad. 
mission is sufficicnt to shift the burden of 

(1) 59 Ind. Cas. 731; 1 Lah 540: A IR 1921 Lah, 
3:7. 64 P W R 1920; 49 P L R-192). 

(7) 140 Ind. Cas. 771; 3t P L R9; Ind. Rul. (1933) 
Lah 3.; A IR 1933 Lah 151. 

(3) 29 A 184; 341A 27; 4 ALJ10?:9 Bom L R. 
%.7;5 OLIH LOW N3:1;.7M LJ103;2M L 
T 109 (P ©). < 


- more numerous. 
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proof tothe party making the admission. 
Tt was for Allah Bakhsh to give a satis- 
factory explanation of this.admission and 
to rebut it; but he has entirely failed to 
do so. < 

The learned Counsel for the respondents 
has relied mainly of the history of the 
foundation on the village in which it is 
stated that Mian Farid acquired 97 
ghumaons of land, the ‘successive entries 
in the Revenue Records from 1865, in 


favour of the gaddinashins and certain | 


mortgages of the land effected by the 
-gaddinashins. As to the first point, even 
assuming that Mian Farid acquired the 
land, the question still remains whether 
-it has retained its original character. The 
contention of the appellants that the 
property must be held to be dedicated 
to the khankah is supported not only by 
the rulings referred to above but also by 


the will of Sultan Shah and the admis- . 


sion of Allah Bakhsh defendant as shown 
above. The mere fact that inthe Revenue 
Records the names of the gaddinashins 
. have been shown in the column of ‘owner’ 
cannot be attached much significance. It 
must be remembered that the fact that 
the incumbent is only a ‘trustee’ and not 
an owner in the true sense of the term 
is. not ordinarily of importance for the 
purposes of the Revenue Records and it is 
not unusual to find such entries in - the 
case of persons who are mere custodians 
or trustees: Court of Wards v. Ilahi 
Bakhsh (4). Lastly, :the evidence «és 
regards transfers seems to be meagre. 
Only one mortgage deed of the year 1067, 
has been produced, whereby the land was 
mortgaged for Rs. 1,400. There were 
. apparently one or two other mortgages, 
but the purposes for. which these morlgages 
were effected are not known. These mort- 
gages seem to have been redeemed long 
ago. It is significant that -there have been 
no sales and the instances of mortgages are 


also sofew. If the property had been looked 


upon bythe incumbents as their personal 
_ property with full power of alienation, the 
transfers would probably have been much 
In Sheo Ghulam Puri v. 
Shiam Lal Bhagat (») to which reference 
- was made by the learned Counsel, there 
were many transfers ranging over a long 
period from 1874 to 1922 showing that the 


(4) 17 Ind. Cas, 744; 27 P'R 1913, 40 0.997; 401A > 


18:1 P W R1913; 11 ALJ 265; 13 M L T318; (1915) 
M WN 270 17 OLJ3%;83 PL R19 3, 15 Bom. L R 
' 436,25 M LJ6l (P O). 5 i 


ast 107 Ind, Cas. 252; 50'A- 485, A IR 1928 All- 
LH 
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property had all long been looked upon 
25 private property. 

In view of the above findings I would 
hold that ihe lard in suit is dedicated 
to the khankah, The other issues were 
not pressed. It would accordingly accept 
this appeal and grant the plaintiffs 
the declaration prayed for with costs 


throughout. 
Addison, J.—I agree. 
A. Order accordingly. 





ALLAHABAD HIGH COURT 
Criminal Revision No. 878 of 1933 
January 11, 1934 

BENNET, J. 
ISHWAR DAS AND aNoTHER— 
< APPLICANTS 


VETSUS 


BHAGWAN DAS— RESPONDENT 

Criminil Procedure Code (Act V of 1698), s 342 
—Scope of—Statement of Advocate, if can be 
admitted in place of statement -by accused—Pre- 
sence of accused—Necessity of. 

Section 342, Criminal Procedure Code, does not 
purport to be only inthe interest of accused per- 
sons. On the contrary;_it islaid down that the 
purpose is to enable‘the accused to explain any 
circumstances appearing in the evidence against 
him. The accused mayor may not be able to 
explain those circumstances, and if the accused 
is not ableto explain the circumstances, then the 
Court may draw a presumption against the ac- 
cus2d. The intention ofthe provision is for the 
furtherance of justice and to enable the Court to 
decide the issue in a criminal case which is 
always, “Did the accused commit the offence 
charged?” The Legislature has not intended to 
admit a statement made by an Advocate in place 
of a statement made by the accused. A statement 
made by an Advocate is merely hearsay and the 
Court may ask questionsfrom the Advocate on 
which the Advocate has no instructions. Maung Po 
Nyein v. Haka -Singh (”), dissented from Emperor 
v. Dorabshah Bomanji Dubash (1), distinguished. 

The presence of the accused is desirable to enable 
the Court to come toa correct conclusion as to the 
truth of his statements under s. 342. 


Cr. R from an order of the Sessions 
Judge, Meerut, dated November 11, 1933. 

The Right Hon'ble Sir Tej Bahadur 
Sapru and Mr. M. N. Raina, for the 
Applicants. 

Judgment.—This is an application in 
revision against an order of a Bench of 
a Special Magistrates of Meerut requiring 


-that both the accused should appear in 


person to make an explanation under 8. 
342, Criminal Procedure Code. Prior to the 
order the attendance of the accused had 
been excused under s, 205, Criminal Pro- 
cedure Code. - Section 205 (2) states: 
“But the Magistrate enquiring into: or trying 


11386 


the case may, in his discretion, at any stage of the 
proceedings, direct the personal attendance of 
the accused, and if necessary, enforce such attend- 
ance in manner hereinbefore provided.” 

Section 342 lays down: 

“For the purpose of enabling the accused to 
explain any circumstances appearing in the evi- 
ence against him, the Court........ shall, for 
the purpose aforesaid, question him generally on the 
case after the witnesses for the prosecution have 
been examined and before he is called on for his 
defence."'4 


‘The language used is compulsory as it 
is stated thatthe Court shall question him. 
Learned Counsel has argued that instead 
of .qguestioningihe accused it is open to 
the Court to question his Advocate. 
Learned Counsel referred for this proposi- 
tion firstly to the ruling reported in 
Emperor v. Dorabshah Bomanji Dubash (1). 
That ruling lays down that in a summons 
‘case a Pleader may make a statement 
under ss. 242 and 243 before the trial 
begins on behalf of an accused person. 
That is an entirely different matter from 
the statement unders. 342, Criminal Pro- 
cedure Code. When an accused person ap- 
pears before the Court in a summons case 
he shal] be asked whether he has any 
cause to show why he should not be con- 
victed. The mere statement under that 
section is entirely different from the state- 
ment unders. 342 which isto explain cir- 
cumstances appearing in evidence against 
the accused. The present caseis a warrant 
case, and, therefore, the procedure of a 
summons case hasno bearing. The next 
ruling on which learned Counsel relied was 
the ruling of a Single Judge reported in 
Maung Po Nyeinv. Haka Singh (2). Jn 
that case two purdah ladies were being 
tried before a Magistrate and the learned 
Judge stated: 

"I agree withthe learned District Magistrate. 
The women could be permitted to answer the 
examination through their Pleader. Section 342 
has to my mind been enacted to safeguard the 
interests of accused persons. The Legislature con- 
templatesthat they should always get anopportu- 


nity of explaining any circumstances that may 
appear against them............. 
the 


I do not agree with this view of 

law. Section 842 does not purport to be 
only inthe interest of accused persons. 
On the contraryit is laid down that the 
purpose is to enable the accused to explain 
any circumstances appearing in the evi- 
dence against him. The accused may or 
may not ke able toexplain those circum- 
stances, and if the accused isnot able to 


(1) 93Ind. Cas 282: 50 B 250; 28Bom.L R 102; 
27(Cr. L. J 440; AIR 1926 Bom, 218 | 

(7) 99 Ind. Cas. 1026; 4 R &06; 28 Cr. LI 226, A 
1927 Rang. 73. 
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explain the circumstances, then the Court 
may draw a presumption against -ihe 
accused. The intention of the provision, in 
my opinion, isfor the furtherance of justice 
and to enable the Court to decide the 
issue in a criminal case whichis always 
“Did the accused ccmmit the offence 
charged?” The learned Single Judge of 
the Burma High Court has made no at- 
tempt to explain the words “question him” 
in s. 342 (1). If the Legislature had intend- 
ed to admit a statement made by an 
Advocate in the place of a statement 
made by the accused, the Legislature would 
have made provision to that effect. In my 
opinion sub-s. 2 of s. 205 isinserted partly 
for the purpose of enabling the Court to 
act asit has acted in the present case 
and to requirethe personal attendance of 
theaccused for the purpose of making the 
explanation under s. 342, Criminal Proce- 
dure Code. Section 342 (4) states that no oath 
shall be administered to the accused. ‘Fur- 
ther it is provided in the Evidence Act 
that thestatement of one accused under 
certain circumstances may be taken into 
account against other co accused. These 
provisions indicate that the Legislature 
intends that the statement should bea per- 
sonal statement made by the accused and 
not a statement made on his behalf by: 
an Advocate. A statement made-by an 
Advocate is merely hearsay and the Court 
may ask questions from the Advocate on 
which the Advocate has no instructions. 
Moreover the Court may desire to note the 
appearance of the accused’and. his manter 
when the accused replies to the questions 
asked. In one case an accused person may 
convince the Court by the apparent 
honesty of his answers and by his ap- 
pearance that he is telling the truth. In 
another case the hesitating manner of the 
accused in replying tothe questions -may 
convince the Court that he is not telling 
the truth. It is obvious that the presence 
of the accused is desirable to enable the 
Court to come to a correct conclusion as 
to the truth of his statements under s: 342, 
Criminal Procedure Code. Further, there 
is provision in s. 256 (2), Criminal Pro- 
cedure Code, that an accused person may 
band ina written statement. That written 
statement will no doubt be prepared ‘by 
his Advocate on instructions, but the 
written siatement is a different matter 
from theiexplanation given personally by 
accused under s. 342, Criminal Procedure 
Cde. In my opinion the procedure of the 
Bench Magistrates is correct. The question, 
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of jurisdiction in the first ground ofre- 
vision was not urged. On the second 
ground it was urged that the complainant 
did not allege matters which would amount 
to offenc’s under ss. 498, 477 and 120-B 
of the Indian Penal Code. The Bench have 
stated that they do not think thats. 4771s 
applicable. I think the contention is cor- 
rect that s.408 would not apply because 
Jai Dayal was not the servant of the com- 
plainant. But apparently the complaint 
amounts to this that the complainant gave 
Rs. 400in cash to Jai Dayal intending that 
Jai Dayal should credit that amount to 
the National Petroleum Company and the 
complaint alleges that Jai Dayal dishonest- 
ly did not credit the amount to that 
company, and further apparently that Jal 
Dayalrepresented that he would credit it. 
This might amount to an offence under 
gs. 420, Indian Penal Code, and the allega- 
tion of conspiracy would, therefore, amount 
to an Offence unders. 12J-B, Indian Penal 
Code. It is for the Bench to satisfy 
themselves as to whether such charges have 
been made outornot. For that purpose 
the Bench are entitled to send for the ac- 
cused if they consider that their personal 
explanation is necessary. 

The application in revision is, therefore, 
refused. 

N. Application dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 197 of 1931. 
March 9, 1933 
CoRGENVEN AND SUNDARAM CHETTY, JJ. 
K. T.M. MUHAMMAD ABDUL LATIFF 
ROWTHER AND OTHERS—PLAINTIFF3 — 
APPELLANTS 
versus 
S. M. S. SHEIK ISMAIL ROWTHER 
AND OTHERS—DETFENDANTS— 
RESPONDENTS 

.Partnership—Firm cannotbe partner in 
firm —But partnersof a firm may as 
become partners in firm name 

A firm not baing a juristic person, it cannot as 
such enter into a partnership ; but there is nothing 
to prevent tha partners of a firm, as individuals, 
from being broughtin as partners in another firm 
by the use of their firm's name. [p 1157, col. 2; 
p 113%, co 11) 

Where in a deed of partnership one of the part- 
ners was mentioned as K. Kadir Mohidin 
Rowther’ it was held on the evidence that Kadir 
Mohidin Rowther intended to enter into the partner- 


another 
individuals 


ship on behalfof his firm and his younger brother” 


S. K, Sheikh Ibrahim. Rowther was also :a partner, 


~ 
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Warner Y. Smith (1) and Wray v, Wray. (2), referred 
to. [p. 1!38,tcol. h] = 

Appeal against the decree of the Court 
of tha Subordinate Ju lge, Tinnevelly, in 
O. S. No. 49 of 1929. 


Judgment.—Tke plaintiffs, who ap- 
peal, sued for a declaration that-.a firm in 
which they were partners, styled 65. K. 
Kadir Mohidin Rowther & Co., was dis- 
solved on May 22,1926 and for a settlement 
of accounts. Other partners were ad- 
mittedly the first defendant and one S. K. 
Kadir Mohidin Rowther,. who died on the 
date given above. The primary question 
we have to decide is whether the second 
defendant, younger brother of Kadir 
Mohidin Rowther, was also a partner. 

The plaint firm was constituted by an 
agreement Ex. A on November 30, 1917. 
The evidence shows that prior tothat date 
Kadir Mohidin Rowther and his brother 
the second defendant had been carrying on 
several enterprises in partnership. The 
agieament itself recites that the remaining 
four partners, who were close relations of 
Kadir Mohidin Rowther, were included in 
the suit firm as an act of bounty or grace 
to provide them with an occupation. But 
it contains no reference tothe second de- 
fendant himself as a partner and the 
plaintiffs’ allegation that he occupied this 
position has therefore to be established 
in face of the terms of this document. Their 
case is that, as the brothers were in mer- 
cantile matters always working jointly 
under the name of the elder brother, when 
Kadir Mohidin was named as a partner in 
the suit firm the intention was that that 
name should comprise also the second 
defendant. The case for the defence, on the 
other hand, is that the second defendant 
was no more ihan a sub-partner of Kadir 
Mchidin and as such would not be. liable 
to the other partners. If the plaintiffs’ 
contention is correct, it has to be admitted 
that the partnership agreement contains 
little internal evidence of the truth, Per- 
haps the only clue is to be found in 
para. “13, where it is stated that ,Kadir 
Mohidin Rowther had already been carry- 
ing on trade as his own, whereas admitted- 
ly the trade su carried on was in partner- 
ship with his brother. It looks therefore 
as if hisname has in this passage at least 
to be construed as including that of the 
second defendant; in other words, that it 
was intended by the use of his name to 
signify the two partners of his firm. A 
firm not being a juristic person, it of. 
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course follows that as such it cannot enter 
intoa partnership. But there is nothing to 
prevent the partners of a firm, as in- 
dividuals, from being brought in as part- 
ners in another firm by the use of their 
firm's name. 


“The name under which a firm carries on business 
‘isin point of law a conventional name applicable 
-only to the persons who, on each particular occasion 
_when the name is used, are members of the firm.” 


. (Lindley on Partnership 8th Editon, 
p. 103). The plaintiffs’ contention is 
in brief that the name of B.K. Kadir 
Mohidin Rowther was intended to desig- 
nate the firm which was known by that 
vilasam, and not the individual. It has 
not been disputed that the partners of the 
firm may by such means be effectively 
denoted. In Warner v. Smith (1), the two 
defendants who carried on business in 
partnership and the plaintiff who carried 
on business alone as a merchant and com- 
mission agent, jointly agreed to supply 
arms to a foreign Government. In a con- 
tract with that Government the defendants 
-were described only by their partnership 
name and it was signed on their behalf 
in that name. There was no dispute that 
the- contract bound the members of the 
new firm, and the only question was in 
what proportions the profits should be shared. 
Again in Wray v. Wray 12), a house was 
conveyedto William Wray, and evidence 
was accepted that it was in fact a con- 
- veyance to four partners who were carrying 
-on business under that. style. We have 
to decide accordingly whether Kadir 
Mohidin Rowther, in entering into the 
partnership agreement, did so on his own 
behalf only, or in the name of his firm. 

The plaint puts the plaintiffs’ case as 
follows: 

“In the deed of agreement, although the name of 
S. K. Kadir Mohidin Rowther alone is mentioned as 
partner, in reality the second defendant, a brother 
joint-in estate with S5. K. Kadir Mohidin Rowther, 
isincluded in and it is understood and agreed by 
all parties that the name of S. K Kadir Mohidin 
Rowther shail also mean and include the name of his 


brother 5. K. Sheik Ibrahim Rowther, the 
second defendant herein.” 


The first plaintiff, examined as P. W. 
No. 1, states that the sesond defendant 
- was present when the agreement was exe- 
cuted and that when the other partners 
- represented to Kadir Mohidin Rowther ihat 
the second defendant should also execute 
it he replied that it was enough if he did 


(1) (1863) 46 E R 135;1 D J & § 337; 32 LJ Gh. 


573;8L T (ns) 221; 11 W R 399; 137 RR 
: 222 

(2 0905) 2 Ch, 319; 74 LI Ch, 687; 93 LT 304; 
“4 W R 136, a 
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so because he was the elder brother and 
both were carrying on their joint business 
in hissole name. It is pretty clear that 
Kadir Mohidin Rowther was the dorfiinant 
personality, and this course was acequies- 
ced in. The third plaintiff as P. W. No. 2 
gives similar evidence. As a witness in 
this suit the second defendant denies that 
he was present on that occasion, butin a 
previous deposition Ex. Y he has admi.ted 
being present. 

The remainder of the evidence in this 
case has been adduced forthe purpose of 
showing how the agreement was understood 
and noted upon. It includes several ad- 
missions by the second defendant that he 
was a partner. The first in order of date 
comprises some records in a suit filed by a 
pauper plaintiff against the suit firm in 
1922. All six partners were impleaded 
and they signed a joint Vakalat. The writ- 
ten statement (Ex. D-3) was filed by Kadir 
Mohidin and the first and second defend- 
ants here, and inthis they admitted that 
the six persons named as defendants had 
been conducting business in partnership 
under the style of S. K. Kadir Mohidin 
Rowther & Co. The present second 
defendant, with another of those defendants, 
filed a separate written statement (Ex. D-4) 
in which he adopted this written state- 
ment. In his deposition here the second 
defendant denies any acquaintance with 
the plaintiff in that suit and fails to 
remember having signed these documents. 
We come then toa very significant docu- 
ment, Ex. B, which is a security bond 
executed by the two brothers on November 
24, 1925. Both the brothers had been 
making large drawings upon the firm and 
by that time they were indebted to it to 
ihe extent of Rs. 17,000. Under pressure 
from the other partners, and to avoid a 
dissolution, they executed this bond fora 
sum of Rs. 15,000, mortgaging their im- 
movable property for that amount. The 
deed begins by reciting that the partner- 
ship business was being conducted 
“by us six persons in partnership in the name of 
C. K. Kadir Mohidin Kowther & Co,” 

There are other statements in it which 
are only compatible with both brothers 
being on precisely ihe same footing, 
of partnership in the suit firm. 
Kadir Mohidin, as has been said, died 
in May 1926, and in the following 
year the plaintiffs sent a lawyer’s notice 
to the 2nd defendant and the deceased 
brother's heirs calling upon them topay 
the amount secured under Ex. B withina 
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month. This document begins by refer- 
Ting to the common estate and business of 
Kadir Mohidin and 2nd defendant and 
then states that Kadir Mohidin on behalf 
of the said common family joined with the 
other partners to constitute the suis firm. 
There then occurs this passage: 


“as regards the said partnership businesa, the 
aforesaid five persous executed a partnership agree- 
ment on September <0, 1917 anı it was registered, 
Inthe said business, individual No. 1 (i.e 2nd de- 
fendant) a joint member of the family along with 
the said O. K., Kadir Mohidin Rowther is alsc 
an ulpangu or dormant partner.’ 


It is doubtful whether ths Subordinate 
Judge is right in translating the word 
“ulpangu” as sub-partner. The notice was 
drafted by a Vakil and the lst plaintiff 
states that the word ‘ulpangu’ was used 
in it when referring to the 2nd defendant 
as no better translation of the expression 
‘dormant partner’ could be found, and that 
the expression dormant partner was used 
because the 2nd defendant had not execut- 
ed the partnership agreement. It app2ars 
to us that the two terms were used to 
express the same idea, and that if that idea 
was that the 2nd defendant, while a partner, 
was an undisclosed parlner, that would be 
in accordance with the sense of the word 
‘dormant’ as understood in English Law, 
Lindley (p. 53) paraphrases it asa partner 
not known but appearing to be such, and 
at p. 178 states that it may be understood 
in the sense of an undisclused principal 
who carrieson the business by pa:tners 
(or) agents. This is very near t> the 
description of the 2nd defendant’s posi- 
tion as given in the plaint and in the 
notice Ex. ©. In his reply (Ex. C.-1) to 
that notice. the 2nd defendant accepted 
the position assigned to him and all 
liability thereto attaching as a partner. 


In 1928 a suit was brought by Kadir 


Mohidin’s daughter-in-law against the 
partnership, again including the 2ad 
defendant. The plaint described the six 


persons as partners and the 2nd defendant 
fied a written statement (Ex. E.-1) reply- 
ing to the claim in terms only appropriate 
to a partner. He also gave a deposition 
(Ex. E.-2) in which he explicitly referred 
to the partnership as including himself, 
and in the judgment (Ex. B.-x)“he was 
treated as a partner. It was oily after 
the written statement in the present suit 
was filed that the 2nd defendan‘; changed 
his attitude, as will be seen from Ex. F. 2, 
the judgment in a Small Cause suit filed 
-against the firm. 

' There is then abundant evidence that the 
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2nd defendant was actively working in the 
firm. This is supplied by the letters, Exs. 
T. series, the earliest of which dates from 
March, 19-3. It is clear from these letters 
that he was travelling about and engag- 
ing in transactions on the firm’s behalf, 
even on occasion giving instructions to 
sume of the other partners. The accounts 
of the suit firm also lend support to ihe 
theory that this man was a partner, because 
entries of drawings, payment of allowance, 
elc., are made not in the single name of 
Kadir Mohidin, as we should expect 
if he alone of the two brothers were a 
partner, but in the name of “C. K. K. 
Brothers” or “C. K.K. & C.K. 5.” These 
entries certainly go some way towards 
showing that the firm composed of Kadir 
Mohidin and his brother, and not Kadir 
Mohidin himself, was regarded as the 
partner. In all respects the two brothers 
are treated in the firm’s accounts ason 
the same footing. This corresponds with 
similar entries in the accoun!s of the 
brothers firm, all receipts being put in 
their joint accoun's. 
There is only 
tary evidence 
this evidence. 


one piece of documen- 
which rans counter to all 
The firm had an interest 


‘in a chit fund, and after Kadir Mohidin’s 


death the four surviving partners, exclud- 
ing the 2nd defendant, passed a resolution 
(Ex. II. A) that the amount due should 
be paid to them as entitled to partnership 
in the firm. They took the precaution 
however of obtaining a letter from the 2nd 


defendant and Kadir Mohidin’s legal 
representatives consenting to this course 
(Ex. II. C). The explanation’ given by the 


Ist plaintiff for the course adopted is that 
the 2nd defendant’ owned a large sum of 
money to the suit partnership and so 
agreed that the others should collect this 
money. It was no morethan a winding-up 
operation after the firm was dissolved and 
not much significance can, in the circum- 
stances ke attached to the fact though, 
perhaps to facilitate collection, the 2nd 
defendant’s interest was suppressed. One 
other document, Ex. IV, which purports 
to bea copy of a letter written by the 
2nd defendantto the 3rd plaintiff-had not 
been relied upon before us and itis unne- 
cessary to discuss its evidentiary value. 

To sum up, we find the 2nd defendant 
actively interesting himself in the affairs 
ofthe firm and treated as regards draw- 
ings upon it andin other respects exactly 
as his elder brother, who was an undoubt- 
ed partner, The ledger account headings 
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regarding these drawings show 
firm covsidered itself to be dealing not 
with Kadir Mchidin alone Lut with the 
firm composed of himself and his brother. 
Not only in the firm accounts but in so 
imporlant a document, as Ex B the 2nd 
defendant was treated as _ pcssessing 
identical interests in the fiim and equally 
‘jiable to it with Kadir Mohidin. This 
document anda number of others contain 
admissions both by the 2nd defendant 
and his brother and the other partners 
that the first named was a partner, and 
up to the dissolution of the firm by the 
brother’s death there is no evidence to 
contradict this. These admissions have 
been continued after the brother’s death 
nolably in the notice Ex. ©. Thesingle 
piece of documentary evidence to the 
contrary, Ex. II, originated after the firm 
went into dissoluticn and may be accounted 
for upon special grounds. In general there- 
fore it may be said that the evidence 
is all one way and that only the pariner- 
ship agreement itself points in the oppo- 
site direction. We think that the only 
explanation for the omission of the 2nd 
defendants name from ihat document 
which is at all compatible with the remain- 
der of the evidence is that given by the 
plaintiffs that in every trading enterprise 
he was regarded as joint with his elder 
brother and that it went without saying 
that onthe formation of a new firm ihe 
same relationship was accepted by the 
other partners. The evidence is well-nigh 
overwhelming that this was the intention 
and therefore when the elder brother was 
named as a partner that name must be 
deemed, we consider, to include 
‘he younger brother. We must accord- 
ingly differ from the lower Court upon 
this issue and hold that the 2nd defend- 
ant was a partnerin the suit firm. 

The only other point rolates to interest 
upon advances and overdrafts, So far 
as the sum of Rs. 15,000, which js secur- 
ed by the bond Ex. B, is concerned, 
ihe terms of that bond, which provide 9 
per cent, simple Interest, should be followed. 
With regard to any amount, whether 
advanced or overdrawn, and not so covered, 
it is admitted that there were yearly 
setilements of balances upon which interest 
was charged at 9 per cent. with annual 
rests. The appropriate order therefore is 
that such amounts should. bear compound 
interest at this rate. : 

In modification of the preliminary. decree 
of the. lower Court, it is hereby declared, 


that the 
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that the plaintiffs, lst defendant, and thé 
late Kadir Mohidin Rowther and the 2nd 
defendant were partners of the plaint- 
mentioned firm, the share of each of the 
plaintiffs and of lst defendant being one 
out of eight, andthe shares of the deceas- 
ed Kadir Monidin and 2nd defendant 
being the remaining four. The accounts 
as directed in the lower Court's decree 
should be taken on the said basis. On 
the taking of the accounts, if any 
sum is found due to plaintiffs and 
Ist defendant, from the 2nd defend- 
ant and his deceased elder brother, 
such amount to the extent of a sum not 
exceeding the unpaid balance due under 
the hypothecation bond Ex. B is recover- 
able by the sale of the still unsold pro- 
perties (Schedule II in Ex. B), in execu- 
tion of the final decree to be passed in 
this suit, and any sum over and above 
such amount, if due, will be recoverable 
from 2nd defendant and the assets of the 
deceased in the hands of his heirs. The ap- 
pellants will have their costs of this appeal 
from the 2nd respondent. ‘The costs in the 
Court below will be provided for in the final 
decree. l 
A. ; Order accordingly. 


BOMBAY RIGH COURT. 
Civil Application No. 403 of 1933 
July 7, 19338 
TYABJI AND N. J. WADIA, Jd. 
RAYAPPA DHARNEPPA 
TIKANNAWAR— PETITIONER 
VETSUS i 
DHARNEPPA DHARNEPPA 


TIKANNAWAR— OPPONENT. 

Civil Procedure Code (Act V of 1806), O. XLI,7, 10 
—Security for costs —I igh Court delegating to lower 
Court power to consider sufficiency of securtity— 
Lower Court not allowing oppostie party to lead 
evidence as to unfitness of surety—Power of High 
Court to interfere —Rezervation of revisional powers 
to High Court— Practice. 

In ao application 4 obtained an order from the High 
Court directing B, to furnish security for costsio the 
extent of Ra, 1,470. The order did not expressly state 
that security was to bs furnished to the satisfaction 
of thelower Court Butin the ordinary course, the 
First Class Subordivate Judge was directed to take 
the security. The Judgeaccepted a personas surety 
on the report of the Mamlatdar that he was solvent 
to the extent of Ns. 1,470. A objected on the 
ground that evidence offered by him as to the 
unfitness of the surety was not considered : 

Held, that the mere fact that for reasons of 
convenience the High Court bad delegated to the 
Subordinate Judge the duty of taking security did 
not prevent the High Court from satisfying itself 
that the security taken was sufficient or that it was 
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taken afler proper enquiry and that as there was no 
express order that the Subordinate Judge was to 
decide finally as to the sufficiency of the security, 
the High Court had power to review the order made 
by the Subordinate Judge: 

Held, also, that although applications to interfere 
ia such cases were nct favoured, yetas the Subor- 
dinate Judge did not himself make any enquiry, the 
Hizh Court would exercise the authority vested in 
them under O. XII, r. 10, Civil Procedure 
Coie aod allow the aggrieved party an oppor- 
tunity of leading evidence before the Subordirate 
Judge that the sscurity was insufficient, and 
that the exercise of such power was not by 
way of interference in appeal. Owen v London 
North Western Railway Co ('), Sandback Charity 
Trustees v. North Staffordshire Ry. Co (7) and 
Ross v York, Newcastle and Berwick Ry Co (3', 


relied on, Hoare and Co v. Marshead (4), referred 
to. 


The powers of the High Court in regard to secu- 
rity for costs are plenary powers. No officer is 
statutorily or otherwise designated who has the duty 
of determining what shall be sufficient security. 
Ocnse uentl:, that itis the Courts function to 
demand security aad that the Court in delegating an 
ancillary function to one ofits officers may or may 
not reserva revisional powers to itself. 


Mr. S. B. Jathar, for the Petitioner, 

Mr. S, A. Desai (with him Mr. Raja- 
dhyaksha for Mr. A. G. Desai), for the 
Opponent. 


N. J. Wadia, J.—In Civil Application 
No. 300 of 1932 the petitioner obtained an 
order from the High Court directing the 
opponent to furnish security for costs to the 
extent of Rs. 1,470. In the ordinary course 
the First Class Subordinate Judge, Dharwar, 
was directed to take the security as the 
Opponent was from that district. The 
order did not expressly state that security 
was to be furnished to the satisfaction of 
the lower Court. The learned Subordinate 
Judge accepted one Basappa Shidlingappa 
Hoskoti as surety on the report of the 
Mamlatdar of Hubli that Basappa was 
solvent to the extent of Rs. 1,470. ‘Lhe peti- 
tioner Rayappa had made an application to 
the Mamlatdar objecting to Basappa being 
accepled as a surety and asking that certain 
documentary evidence which he wanted to 
produce in support of his objection should 
be admitted. The learned Subordinate 
Judge made an order below this applica- 
ion that he did not cee any reason to 
interfere with the considered opinion of the 
Mamlatdar and rejected the application. 


The petitioner now prays that the Sub- 


ordinate Judge should be directed to take” 


proper and fresh security from the oppon- 
ent or that the matter should be sent down 
to the Subordinate Judge for further in- 
quiry as- fdthe fitness of Basappa witha 
direction that the petitioner should be 
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allowed to lead evidence. 

It has been urged before us on behalf of 
the petitioner that this Court has power 
to review the order made by 
the Subordinate Judge accepting 
the security; and that the learned Subordi- 
nate Judge was acting in this case notin 
the exercise of any power vested in him 
by statute but only as a ministerial: officer 
acting in the exercise of a power delegated ` 
to him by this Court. 


The present application is only a con- 
tinuation of the Application No, 300 of 
1932, which was made under O XLI, r. 10, 
Civil Procedure Code. ‘he rule empowers 
an Appellate Court to demand security for 
costs from the appellant and in our opinion,’ 
the appeal Court is the final authority for 
deciding upon the sufficiency or otherwise 
of the security offered. The mere fact that 
for reasons of convenience it had delegated | 
to the Subordinate Judge the duty of 
taking security does not prevent this Court 
from satisfying itself that the security 
taken was sufficient or that the security 
was taken after proper inquiry. 


Our attention has been drawn to the 
cases of Owen v, London & North-We.tern: 
Ry. Go. (1) and Sandback Charity Trustees 
v. North Staffordshire Ry. Co. (2). In the 
first case it was held that ; 
“where costs of an inquiry before the Sheriff are 
‘sebtled by one of the mastersof the Court of Queen's 
Bench’, under s. 52 of the Lands Clauses Consolida- 


tion Act, 1845, the Court has no jurisdiction over the 
master’s taxation on a motion to review.” 


In the second case it was held that 


“whera costs of an inquiry before arbitrators under 
the Lands Clauses Consolidation Act, 1845, ‘are 
taxed and settled as between the parties by one of 
the taxing masters of the superior Courts of law’ 
under s. 1 of 32 & 33 Vic, c. 18, the Court has no 
jurisdiction over tha master’s taxation on a motion 
to review.” 


In bolh cases the principle underlying the 
decision was that where the power to tax 
the costs-was conferred on the Master by 
express legislation, there could be no 
appeal from his decision. The same view 
was taken in the earlier case, Ross v. 
York Neweastle and Berwick Ry. Co. (3), 
where it was held that “the taxation of 
costs of an’assessment of compensation by 
a jury under 8and 9 Vic. 18 ss, 5l, 52, 
is final and-cannot be reviewed by the 


(1) (1867) 3 Q B54: 37 LI QBS 7 BES 
758; 16 W R 12>; 17 LT 200, a oe 


(2) (1877) 3Q BD 1; 47 LIQB 10, 98 WR: 
229. 37 L T 39) i E 


pole) (t849) 18 L JQ B 199; 5 Rail, Oas. 516;5 D & L 


TE 
1142 

Court.” In the course of the judgment 

Wightman, J., observed (page 200): 

“Where the Court rerers taxation to its officer, 
it has the power of reviewing, because the power 
of the officer is delegated to him by tke Court, 
and his act is not effective unless adopted by the 
Court, The taxation in question was mace without 
any delesation of power from the Court, and 
without auy express or implied liability to review,” 

The decision of these: three cases supports 
the view taken above-that where an officer 
whose decision has been appealed against 1s 
acting not in the exercise of any power 
vested in him by statute but only as a sub- 
ordinate officer of this Court acting in the 
exercise of powers delegated to him by this 
Court his decision must be subject to review 
by this Court. 


On behalf ofthe petitioner our altention 
has been drawn to Hoare & Co. v. Marshead 
(4), in which it was held that 

“where underO. XIV, r.6, leave to defend an action 
is given to the defendant on giving security for the 
amount claimed to the satisfaction of a master, 
there is no appeal from the decision ofthe master 
with regard to the sufficiency of the security 
tendered.” 

The case turned upon the terms of O. XIV, 
r. 6,of the Rules of the Supreme Court, 
which provided that 

“l eave to defend may be given unconditionally or 
subject to such terms as to giving security, or 
time and mode of trial, or otherwi 6, as the Judge 


may think fit,” 

The rule gave- power to the Judge 
to designate a person to ascertain whe- 
ther the security tendered was” suff- 
cient. It was held that under that order 
the Judge had designated the Master 
as ihe person who was to ascertain 
whether the security tendered was suffi- 
cient. and that no appeal could lie from 
the Master’s order. The case appears to 
us to be distingzishable from the one 
before us. In the present case there was 
no-express order that the learned Sub- 
ordinate Judge was to decide finally as to 
the sufficiency of the security. In our 
opinion, therefore, this Court has power 
to-review the order made by the learned 
Subordinate Judge. 


On the merits, we think that there is 
sufficient cause for interfering. The learn- 
ed Subordinate Judge did not make any 
inquiry himself but merely accepted the 
report of the Mamlatdar that the surety was 
solvent to the extent of Rs. 1,470 and 
refused tó hear the evidence offered by the 
petitioner. Under ordinary circumstances, 


(4) (1803) 2 K B359;72 LIK B 724; 19TLR 
632; 52 W R87;891 T123. ` 


* Page of (1849) 18 L. J, Q B.—[Ed]. 
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if the Mamlatdars report had not been 
challenged, the Subordinate Judge would 
have been gule right in ating oa that 
repcri. Buat where, as in this caso, the 
peiitioner had eonten’ed before the learned 
Subvidinate Judge that the view taken by 
the Mamlatdar was wrong and offered 
evidence in support of his contention, it - 
would, we think, have been better if the - 
learned Subordinate Judge had considered 
that evidence before accepting the surety 
as solvent. 


We direct that the application should be - 
sent tothe learned Subordinate Judge for 
further inquiry as to the sufficiency of the 
security offered. In the circumstances of 
this case it would be well if the Subordinate 
Judge gives the petitioner an opportunity 
to lead evidence in support of his objec- ` 
tion. 


Tyabji, J.—I agree tothe order proposed. 
The point is small, but it involves 
matters of principle in regard to which 
Erle, C. J., took different views, and which 
Willes, J., did not hesitate torequire further 
time to consider: The Metropolitan 
Railway Co. v. Turnham (5). i 

The result ofthe decisions in England 
during more generations than one may, 
however, beshortly stated. — 2 

The Court has necessarily jurisdiction to. 
control its delegated authority: Spe 

“The power of the offcer is delegated to him by 
the Court: and his act is ‘not effective unless” 
adopted by the Court”: Ross`v. York, Newcastle & 
Berwick Railway (3). f E- 

There -are, however, two or three excep-: 
tions, or perhaps it would be better to 
speak of them as special cases, that require: 
attention. 


The delegation may not proceed from 
the Court, tut may be by statutory pro~ 
visions. Thus, where an officer is by 
a statute clothed with a power of deciding 
certain matters, whether or not they are 
ancillary to matters subject to the Court's 
jurisdiction, this statutory power may, by 
the legislature, be made independent of 
the Court, and it may be no part ofthe 
Court’s duty to review or revise the exercise 
of the statutory power. Such are apparent- 
ly some of the powers given, or functions 
exercised in England under the special 
Acts relating torailways or in regard to 
taxation of costs in certain special proceed- 
Ings. 


(5) (1863) 14 OB (ws) 212 at p.227;32L J M O 
ae 1W R 695;8L T (ns) -280; 135 R R 
1, 
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_ Secondly, the Court may, presumably, 
Itself delegaie its powers in such terms as 
to reserve no power in itself to review 
the decision arrived at. It may leave the 
ultimate decision to the discretion of a 
designated person, in such terms that the 
designated person’s decision is intended 
to be finai, and no residual power is re- 
tained to revise or re-consider the ques- 
tion. è 

Thirdly, Hoare & Co. v. Marshead (4) 
presents another aspect. It was there held 
thatthe Master’s decision under O. XIV, 
T. 1 of the Supreme Court was not subject 
to appeal. The Master, according to the 
practice in England, exercises the powers 
conferred by the ruleupon the Court : see 
Annual Practice (1933), p. 169, comment- 
ing on the words “apply toa Judge” which 
occur in the English ule : “Masters and 
District Registrars have for many years 
exercised the powers conferred by this 


rule’. The Master is, fcr the purpose of 


the rule, the Court. The. matter is not 
placed before the Judge At all: there isno 
delegation upon the Master of a particular 
duty to be ultimately discharged by the 
Judge. The Master has not to report to 
the Judge. He is not, 10 use the language 
of Brett, L. J., in Sandback Charity Trustees 
v. North Staffordshire Railway Co. \2), act- 
ing as an Officer of the Court to whom 
ihe Court delegates what is the business 
of the Oourt itself. In such a case there 
can be no question of the exerciseof a 
delegated power being controlled by the 
authority’that has delegated the power: 
-there is no delegation, no controlling 
authority, no person exercising a delegated 
power. 

The powers of this Court in regard to 
securliy- for costs are laid down in the 
Civil Procedure Code, O. XLI, r. 10. They 
are plenary powers. No officer is statutori- 
ly or otherwise designated who has the 
duty of determining what shall be 
sufficient security. It follows, therefore, 
thatit is the Court's function to demand 
security and that the Court in delegating an 
ancillary function to one of its officers 
may or may not reseive revisional powers 10 
itself, 

The practice of this Court seems to in- 
dicate that ordinarily these powers to 
demand security are not delegated in their 
entirety. 

Such applications as the present are not 
‘favoured. But our attention has been 
drawn to cases in which the report in 


regard to the sufficiency of the security has’ 
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been interfered with: in particular to 
Civil Application No. 897 of 1932 in which 
Mr. Justice Broomfield made an order on 
December 13, .1932, very similarto that 
which we are making. 

Our decision, therefore, follows the 
existing practice whichis not contrary to 
the principles laid down by the English 
Courts. Weare not in our present order 
purporting to exercise appellate jurisdic- 
tion over the Subordinate Judge. There 
is no order of any Court with which we are 
interfering. Weare exercising the authority 
vested in us under O. XLT, 1. 10, by con- 
trolling the officer — although that officer is 
the Subordinate Judge - to whom we have 
delegated a part of our function in regard 
toan ancillary matter. Had the Subordi- 
nate Judge made an order in an applica-. 
tion to himself under r.10 and had we 
been asked tointerfere in appeal, Hoare & 
Co's case (4) would have been directly in 
point. 


N. Rule made absolute. 





LAHORE HIGH COURT 
First Civil Appeal No. 1082 of 1928 
May 27, 1933 
Jat LAL AND ABDUL RASHID, JJ. 
Musammat GHULAM BIBI AND ANOTHER— 
PLaINTIFF—APPELLANTS 
 LeETSUS KE 
Musammat SARWAR BIBI AND ANOTHER— 
DFFENDA\T3s— RESEONDENTS E 

Limitation Act (IX of 1908), Sch. I, Art 123, 144; 
Muhammadan co-heirs—Suit by one against others. 
for his share of deceased's estate—Article applicable, 
—Adverse possession, when commences—Customary 
Law (Punjab) —Successton— Qureshis 
Daughter's righis. 

A suit by one ofthe heirs of a deceased Muham- 
madan against his co-heirs for recovery of possession 
of his shareout of the joint property left by the 
deceased is governed by Art, 144 of the Limitation 
Act and not by Art. 123. Further, possession of one 
co-owner ig in Jaw the possession of all tho co- 
owners and nothing short ofan ouster or something 
equivalent to an ouster will convert the same into 
adverse possession. Jano v. Narsingh Das(l) and: 
Rustam Khan v Janki (2), followed, Parthasarathy 
Appa Rao v. Venkatadrt Appa Rao (33, Shrinbat 
v. Ratanbat (4) and Maung Tun Tha v. Ma Thil (5), 
distinguished 

Qureshis of Bhera must be 
by their personal law in 
evidence of custom to the 


held to be governed 
the absence of clear 
contrary. 


First Appeal from the decree of the Sub- 
ordinate Judge,’ First 
Sargodha, dated March 12, 1928. 

Messrs. Nanak Chand and M. C. 
for the Appellants. l 

Messrs. R. C. Manchanda and §. C, 
chanda for the Respondents, i 
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Abdul Rashid, J.—The parties to this 
litigation are Qureshi of Fhera Town and 
are 1elated as follows, -~ 
MAULVI eae Ah QADIR 


| i 
inania Zainab Bibi Rafi-ud-Din Zain-ul-Din 
Ghulam Bibi (Plaintiff) 

(Plaintiff) | 
Mubammad Mazhar 
Musammat Sarwar Bibi 
widow 

Posthumous Son 


Maulvi Ghulam Qadir who was Imam of 
the Begam Shahi mosque at Lahore, died 
in 1907 and the land in suit situated in 
villages Chak Qazi and Alipur was 
mutated in the name of his grandson 
Muhammad Mazhar. Rafi-ud-din and 
Zain ul-Abidin had pre-deceased their 
father and Muhammad Mazhar was only 
13 years old when his grandfather died. 
His aunts, the plaintiffs looked after him 
and the nephew and the aunts continued 
to Jive jointly at Lahore and whenever 
they visited Bhera they allstayed at the 
house in dispute. Muhammad Mazhar 
died six months before the institution of 
this suit and a week after his death his 
widow gave birth to a posthumous son 
who however lived for eight or ten days 
only. On the death of Muhammad Mazhar 
the entire property left by Maulvi Ghulam 
Qadir was mutated by the revenue auth- 
oritiesin favour of his widow Musmmat 
Sarwar Bibi, defendant No.1. The plaint- 
iffs have instituted this suit for posses- 
sion on the groundthat their family is 
governed by Muhammadan Law in matters 
of succession and they as daughters of 
Maulvi Ghulam Qadir and also as aunts 
of Muhammad Mazhar are entitled to a 
three-fourths share in the property in dis- 
pute. . 

There are {three main points for deter- 
mination in this appeal:— 

(1) Are the parties governed by custom 
or -Muhammadan Law? 

(2) Is the suit barred by Jimitation? 


(3) What is the share of the plaintiffs in- 


the property in dispute? 

The trial Court has held and in my 
opinion rightly, that the parties are govern- 
ed by Muhammadan Law, Maulvi Ghulam 
Qadir was a Qureshi by caste, lived in 
the town of Bhera originally and then 
migrated to Lahore where he worked as 
an Imam of Begam Shahi Mosque and 
also carriedon Piri muridi. In these cir- 
cumstances and in- view of the provisions 
of s. 5 of the Punjab Laws Act, the burden 
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of proving that the parties are governed 
by Customary Law lav heavily on the 
Cefendants andin my opinion they have 
ulterlv failed to discharge it. In support 
of their contention the defendants produced 
two wilnesses Pir Chan Pir (D. W. No. 4) 
and Pir Kamar Zaman (D. W. No. 9). 
These witnesses are Qureshis and state 
that in their families the customary law is 
followed and the daughters do not succeed 
to ihe estate of their fathers. Each one’ of | 
them has quoted two instances of the 
exclusionof daughters, "No documentary 
evidence has been produced to corroborate 
their testimony as regards the instances - 
given by them and I am not prepared 
to hold that any case of exclusion of a 
daughter by the sons has keen established 
cn the present record. The plaintiifs have 
produced several Qureshi witnesses of 
Bhera who depose that in matters of 
succession they are governed by Muham- 
madan Law. The instances given by them 
also are not supported by any document- 
ary evidence and I am of the opinion 
that the entire oral evidence produced ~ 
by the parties is worthless. As no custom 
has been established by the evidence on 


the record it must be held that the. 
parties are governed by their personal 
law. 


The lower Court has held that the suit 
of the plaintiffs is barred by limitation as 
as it was brought 20 years after’ the | 
death of Maulvi Gulam Qadir. It is 
abundantly clear however, that the 
plaintiffs and Muhammad Mazhar continu- | 
ed tolive jointly till about five years 
before the institution of the suit. Muham- 
mad Muzhar was one ofthe heirs and 
residence with his ` 
aunts, his possession must be regarded as 
the possession of all the co-heirs. It has | 
been laid down by `a Division Bench 
of this Court inJano v. Narsing Das (1) 
that where a Muhammadan dies intestate ` 
his estate vests in his heirs astenants-in-, 
common and no one is charged by law with ` 
its distribution and if a suit is brought by | 
one of the heirs to recover his share, Art. ` 
123 ofthe limitation Act does not apply 
but Art. 144 will apply inthe case of jme- ` 
movable property. It is further laid down ` 
in the same ruling that possession of © 
one co-owner is inlaw the possession of . 
allthe co-owners and nothing short of an | 
ouster or something equivalent to an | 
ouster will convert the same into adverse .` 


{2 "7 Ina. Cas, €03; 11 Lah, 29; A I R 1629 Lah . 


1934 


possession. On the present record there 
19 no indicaticn that Mukemmsd Mazhar 
ever denied thetitle of his aunts more 
than 12 years before the institution 
of the suit. A Full Bench of the Allahabad 
High Court has laid down in Rustam Khan 
V.Janki (2) thata suit by one of the 
heirs of a deceased Muhammadan against 
his co-heirs for recovery of possession of 
his share out of the joint property left by 
the deceased is governed by Art. 144 of 
the Limitation Act. Mr. Manchanda for the 
respondents relied on Parthasarathy Appa 
kao v: Venkatadri Appa Rao (3), Shrin- 
| bat v..Ratanbai (4) and Maung Tun Tha 
V. Ma Thil (5). and contended that limita- 
'-tlon began torun against the plaintiffs 
from the time of the death of Maulvi 
Ghulam Qadir and that their suit for pos- 
Session had become barred after the 
lapse of 12 years from his death under 
Art. 123 of the Limitation Act. The Madras 
andthe Bombay rulings referred io by 
the Counsel forthe respondenis are based 
onthe Privy Council ruling in Maung Tun 
Tha v. Ma Thil (5). All these rullngs have 
-been discussed in the Full Bench ruling 
of the Allahabad High Court quoted above 
and therein it has been pointed out that the 
Privy Council ruling in Maung Tun Tha 
v. Ma Thil (5) referred to a peculiar Bur- 
mese Law and that in that case both pariies 
conceded that Art. 123 governed the case. 
Article 144 was noi relied upon by either 
party and was therefore, neither mentioned 
. nor discussed. The Privy Council ruling 
proceeds on its own peculiar facts and is 
clearly distinguishable from the present 
case. I am therefore of the opinion that 
the suit of the plaintiffs is clearly within 
‘time. 

It was contended on behalf of the res- 
pondents that on the death of Gulam Qadir, 
the appellants inherited a two-third share 
in his property, and that onthe dea‘h of 

“Muhammad Mazhar and his posthumous 
son the appellants did not become entitled 
.to any further share as Muhammad Mazhar’s 
widow.and sister are stillalive. I am of 
the opinion, however, that it hes not been 


_ (2) 111 Ind Cas., £09; 51 A19; A IR1926 All 
467; 26ALJ 08. > 

(3) 70 Ind. Cas 699; 46 M180: A I R 1922 Mad, 
497; (1922) M W N 532; 16 u W 339; 43M LJ 495; 
31 M LT 22 {F B). 

(4) 51 Ind, Cas 209; 43 B $45; A IR 1918 Bom. 
51; 21 Bom. L R 334. 

(5) 33 Ind, Oas. 80); 44 0 379; 44 I A43; A IR 
1916 PO 145; 9 Bom. LR 2x4: 15 A LJ 96: 32 M 
wu J 71;21 MLT 97,21 0 W N 627; 26 OL R 
469; 9 L B R56; 10Bur.L T133 {P Cy, 
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established hy any reliable evidence that 
Muhamm:d Mazhar ever had any sister or 
that she was alive at the date of the in- 
stitution of the suit. The appellants’ 
share in Maulvi Ghulam Qadir's property 
would, the-efore, be 62-72 and respondent 
Sarwar Bibi’s share would be 10-72. The 
appellants have instituted the suit -for 
pessession of 3-4th share ofthe property 
left by Ghulam Qadir and obviously they 
cannot be givena decree for a greater share 
than they have claimed. 

I would, therefore, accept this appeal, 
set aside the order ofthe Court below and 
decree plaintiffs’ claim in, full. As the 
parties are closely related to each other 
and as the plaintiffs did not institute their 
suit during the life-time of Muhammad 
Mazhar, I would leave the parties to bear 
their own costs throughout. . 8 

Jai Lal, J.—I agree. 

N. l Order accordingly. 


ee a e 


BOMBAY HIGH COURT 
Second Civil Appeal No. 3956 of 1939 
July 18, 1933 
SHINGNE, d. 
GANESHRAGHUNATH DESHPANDE — 
PLAINTIFF —APPELLANT 


UVUCrsus 
RAJARAM LAXMAN DESHPANDE | 
AND OTHERS —DeFeNDANTS—RESLPONDENTS 
Transfer of Property Act (IV of 1882), s 9l— 
Person seeking to redeem - Qualification of-—Dekkhan 
Agriculturists’ Relief Act (XVII of 1519, s 15-D 
cope of—Surtt for redemption by person interested 
in equity of redemption — Prayer for declaration of 
plaintiff's share—Maintainability of suit, bes 
All that is required bys. 9!, Transfer of Property 
Act, is that the person seeking -to redeem has.a 
proprietary interest ia the mortgaged property: 
He neednot bə the original mortgagor or any 
person claiming through or under him. [p 1116, col, 


‘Ths words “any agriculturist whose property is 
mortgaged. may sue for an account” ins, l5-D, 
Dekkhan Agriculturists’ Relief Act, are wide enough 
to include a person who is interested in the equity 
‘of redemption provided he is an agriculturist within 
the meaning of the term as defined in the Dekxhan 
Agriculturisis’ Relief Act; though he may not be the 
original mortgagor ora person claiming through or 
under him. {p 1147,col 2] 

A suis for redemption is maintainable under e, 15 
D, even if in deciding the suit the Oourt has to 
determine whether the plaintifl’s share inthe mort- 
gaged property has been lost by adverse possession, or 
to determine the extent of the plaintifi’s share. 
Bachi v. Bick Chand (2), Chandathai v. Ganpati 
(3), Krishnaji v. Sadanand (1), Caandrha Prasad v. 
Shivappa shid.appa (5) and Veshwanathbhat v. 
Mailappa 6), distinguished [p 1148, col 2.) 

S.. A. from the decision of the Assistant 


Judge, at Poona, in Appeal No, 201 of 1928 


. 1146 
reversing the decree passed by the Sub” 
ordinate Judge, at Khed, in Civil Suit 
No. 562 of 1926. = 
Mr. S. G. Patwardhan, for the Appel- 
lant. i 
. Mr. J. G. Rele, for the Respondents. 
Judgment.—The plaintiff brought this 
suit for accounts under s. 15-D of the 
Dekkhan Agriculturists’ Relief Act. The 
plaintiff isa member of a family whichis 
shown in the pedigree given in the judg- 
ment of the trial Court. The suit is in con- 
‘nection with the mortgages executed by 
‘one Govind Sadashiv shown in the pedigree. 
The way in which the various defendants 
to the suit are connected has been clearly 
stated by the trial Court. It is sufficient 
‘Lo state that defendants Nos. 14 to 17 are 
apparently interested in the - property 
along with the plaintiff. Prior to the 
institution of this suit, defendants Nos. 16 
and 17 had filed suit No. 939 of 1924. On 
knowing of the institution of the suit, 
plaintiff applied to the Court to add him 
asa party tothe suit. but his application 
was rejected. Plaintiff thereupon brought 
ihe present suit, 1mpleading all necessary 
and proper parties. The two sulis were 
consolidated by order of the trial Court 
‘which negatived the protest -of defendants 
Wos. 14 and 17 against the consolidation, 
The trial Court held that the property in 
suit belonged to three of the branches of 
the family shown in the pedigree . and 
‘that besides the branch of defendant 
No, 15, Waman Rajaram of a second 
branch from whom the present plaintiff is 
descended and Shripad Vithal belonging to 
the third branch from whom defendants 
Nos. 14 andi7 are descended, had shares 
inthe mortgaged property and that the 


plaintiff's share was not barred hy adverse . 


also found the 


“possession. The Court 
In Suit 


:sum due on the mortgages. 


No. 939 of 1924 the Court passed a 
“a decree for redemption and it is 
. stated that defendants Nos. 16 and 17, 


_who were plaintiffs to the suit, have paid off 
the amount and got possession of the 
‘mortgaged property. The Court, however, 
, decreed that- plaintiff in this suit should 
. get his share (whatever it may be) in the 
mortgaged property from the plaintifis in 
“Suit No. 939 of 192} by paying them money 
proportionate to his share. Thus, though 
plaintiff was held to have an interest in 
- the property, his share was left unascertain- 
ed. On appeal by defendants Nos. 16 and 
‘17, the lower Appellate -Court -dismissed 
‘the present suit ‘on the ground that. it was 
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-ed property. 
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not maintainable, and the plaintiff has as 4 


consequence appealed to this Court. 
2. The contentions raised by the’ defen- 


‘dants have been summarised hy the. trial 


Court. I- propose only to take up points 
urged before me. The first point argued 
is that the plaintiff-is not entitled to redeem 
at all because the mortgages in suit were 
not executed by him nor by any person 
under whom he claims. I do not think 
that there is any force in this contention. 
Section 91 of the Transfer of Property Act 
enacts, inter alia, that besides the mort- 
gagor, any person (other than the’ mort- 
gagee of the interest sought to be redeem- 
ed) having anyinterest in the property can 
institute a suit for redemption.of the mort- 
gaged property. Thus, what is wanted by 
5.91 is that the person seeking to redeem 
has a proprietary interest inthe mortgag- 
ed property. -He need not be the original 
mortgagor or any person claiming through 
or under him. It has been held that junior 
members of a Malabar Tarwad have.a 
proprietary interest in the property, though 
they are disentitled by their personal law 
from redeeming: Soopi v. Mariyoma (1). 
Section 83 of the. Transfer of Property | 
Act, as it originally stood, enacted: 

“At any time after the principal money has 


“become payable and before a suit for [redemption 


of the mortgaged property barred, the mort- 
gagar, or any other person entit:ed to’ institute 


-such suit, may deposit, in any Court- in which 


he might have instituted such suit, tothe account 
of the mortgagee, the amount remaining due on 
the mortgage.” / 4 
is substantially preserved ` 


even by the Amending Act of 1929. By 


's. 91 a person interested in the equity.of 


redemption can, as stated above, institute a 
AXXIV,r. 1, 


enacts: 


“Subject to the. provisiors of this Code, | all 


persons having an ‘interest either in the mortgage 
security or in 


the right of redemption ‘shall be 
joined as parties to any suit relating to the mort- 
gage © i 

Having regard to these provisions, it is clear 
that there is no force in the contention 
advanced on behalf of. the respondents. 
Plaintiff claims an interest in the mori gag- 
and- it is clear from the 
pedigreethat he is apparently interested in 
the mortgaged property. Whetherthat -in- 


terest of the plaintiff is lost by adverse 
. possession or notis a matter to be deter- 


mined on evidence. The pedigree given in 
the trial Court is admitted and proved 
to be correct. If so,the’ suit is maintain- 

(1) 55 Ind. Cas. 7€0; 43 M 393; AI R1820 Mad, 
401; 38 M L J 260;11 L W 209; (1920) M W N 279; 
TMLT 16, `. si : 
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able as plaintiff is interested in the prop- 
erty. It may be that if the plaintiff has lost 
his interest by adverse possession, his 
claim will fail on th vt ground. 

3. It was next contended that a suit of 
this kind isnot covered by s. 15-D ofthe 
Dekkhan Agriculturists’ Relief Act. The 
argument is based on the terms of the sec- 
tion itself as alsoon a number of deci- 
sionsunder the Ast, which Ishall refer to 
m a moment. The relevant portion of 
8. lə-D is as follows; — 

“Any agriculturist whose properiy is mortgaged 
may sus for an account of the amount of principal 


and interest remaining unpaid on the mortgage and 
for a decree declaring that amount.” 


It was not contended before me that 
plaintiff is not an  agriculturist. He 
was held to be an agriculturist by the 
trial Court. Property in which he claims 
an interest has been mortgaged. The sec- 
tion plares no limitation to the effect that 
a suit under s,15-D canonly be brought 
by the person who is the original mort- 
gagoror by any other person claiming 
through or under him. Supposing a 
manager of a Hindu joint family in his 
capacity as such manager mortgages a 
property belonging tothe family and sub- 
sequently sides with the mortgagee and 
refrains from redeeming the mortgage, if 
the contention for the respondents were 
to be accepted, it will not be opento any 
-other member of the family to institute a 
suit for-redemption.. The Dekkhan Agri- 
culturists’ Relief Act isintended to benefit 
-& certain class of agriculturists. The Act 
gives a wide meaning to the term “‘agri- 
culturist,’ so that 5.2 in its second part 
enacts as follows:— es 

“In Ohapters II, lII, IV, Vand VI, andin s. 69, 
the term ‘agriculturist’, when used with reference 
to any suit or proceeding, shall include a person 
who, when any part of the liability which forms 
the subject of that suit or proceeding was in- 


curred, was an agriculturist with the meaning of 
that wordas then defined by law.” 


Therefore, the words “any agriculturist 
whose property is mortgaged may sue for 
an account”, as usedin s. 15-D, should 
not be taken in the restricted sense sought 
‘to be giventothem bythe learned Adyo- 
cate for the responzents. The words are 
_ wide enough to include a person. who is 
interested in the equity of redemption 
provided he is an agriculturist within the 
“meaning of the ‘term as defined in the 
Dekkhan Agriculturists’ Relief Act, though 
“he may not be the original mortgagor or 
a person claiming through or under him. 

_ 4. The second objection as to the non- 
‘‘maintainability of the suit is based on 
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the ground that this is nota pure and 
simple suit for redemption but is really a 
suit to establish plaintiff's right, title and 
interest in the .property. No doubt, the 
plaint, as summarised in the judgment, 
alleges that plaintiff has a ird share in 
the mortgaged property, and in deciding 
the suit the Court will have to determine 
whether he is entitled to redeem and 
what is the extent of his share, but, in 
my opinion, all this is not sufficient to 
prevent the plaintiff from suing under 
s. 15-D. The contention is based on cer- 
tain decisions. The first case cited in 
support of it is the Privy Council decision 
in Bachi W: Bick Chand (2). In that case, a 
mortgage was executed by three persons 
named Saindino, Mitho and Sachedino in 
favour of two persons named Bickchand 
and Dipchand. The property mortgaged 
was 000 acres of land. The principal 
amount was Rs. 1,700. Subsequently 
Mitho and his brother sold 122 acres 
out of the 500 acres to the mortgagees by a 
sale deed which recited that the considera- 
tion forthe sale was the sum due on the 
mortgage which was expressed to be can- 
celled. The mortgago:s obtained posses- 
sion of the rest of the property. Bickchand 
and Dipchand sold the 122 acres to one Khe- 
rajmal and placed him in possession. The 
heirs of Sachedino and Saindinoinstituted 
a suit against Kherajmal] and the origi- 
nal mortgagees. The plaint alleged that 
the plaintiffs were not bound by the sub- 
that the 
mortgage should be regarded as subsist- 
ing in regardto 122 acres sold as above. 
The relief soughtwas the redemption of 
a twc-thirds of the said 122 acres after 
taking accounts underithe Dekkhan Agri- 
culturists’ Relief Act. It was held, the 
special relief under the Dekkhan Agri- 
culturisis’ Relief Act could not be granted 
in a suit which wasin form a redemp- 
tion suit butin reality was asuit to recover 


“ property of whichthe rightful owner had 


been deprived by fraud. The second case 
cited is that of (handabhat v. Ganpati (3). 
were mortgaged by 
plaintiffs’ father. On his death, the plaint- 
iffs being minors, their motter sold some 
of the lands to the mortgugee’s son. 
Plaintiffs brought a suit for redemption, 
alleging thatthe sale by their mother was 
unauthorised and was unlawful and that the 


(2) 9 Ind. Cas. 393; 13 Bom. L R 56; 13 OLJ 


. 69; BA L J105; 9 MLT 199; 13 OW N 297; 21M 
"LJ &9: 1911) 2M WN 59(P 0). ; 


(3) 36 Ind, Oas. 517;- 18 Bom. L R 763, T 


« 
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suit was instituted to get the sale deed can- 
celled, It was prayed that on deciding that 
whatever transactions may have been enter- 


ed into by theirmother were not binding on 
“the plaintiffs, it should be held that all the 


_lands have become freefrom mortgage— 


“facts which need not 


apparently as the resuit of the payment 
of vasul tothe mortgagee. It was held 
that the suit was not a mere suit to redeem 
but was a suit primarily for the setting 
aside of a fraudulent deed of sale. The 
third casereferred to was that of Krishnaji 
v. Sadanand (4). In that case certain 
co-sharers (one of whom had a younger 
brother) had effected a mortgage of joint 
property. Oneofthem sold his equity of 
redemption to the mortgagee who sold the 
share to the contending defendants. 
The equity of redemption of the other 
co-sharers was sold at an auction sale. The 
purchaser atthe auction sale ultimately 
sold his’ interest to the contending defend- 
ants. The heirs of the original co-sharers 
purported to sell the whole ofthe mortgag- 
ed property to the plaintiff who broughta 
suit for account under the Dekkhan 
‘Agriculturists’ Relief Act. There were other 
be stated here. It 
was heldthatthe suit was not maintain- 
able. Sir Norman Macleod, C. J., observed 
(p. 344*):— ; 

“Tt will bo seen... . that a suit of that kind will only 
lie on the presumption that there was a mortgage 


‘in existence and ‘tbat an issue whether or not a 
- mortgage was in existence could not be entertained.” 


The fourth case cited was that of Chan- 


“dika Prasad v. Shivappa Shiddappa (5). In 


` that case lands belonging io a Hindu joint 


family consisting of plaintiffs Nos. 1 and 2 ` 
“and their 


uncle defendant No. 7 were 
mortgaged with the father of defendants 
Nos. ltod. Thereafter, defendant No 7, 


` purporting to act as manager of the family 


' mortgagee. 


sold the equity of redemption to the 
Subsequently, the plaintiffs 
sued to redeem their half-share in the lands, 
It was held that the sale-deed executed by 


their uncle could not be absolutely ignored 


“by the plaintiffs and as a-consequence it 


was not competent to them to resort to the 


“ special provisions of the Dekkhan Agricul- 


“to note that the suit was 


hoe 


turists’ Relief Act. It is however, important 
allowed to be 
treated- as an ordinary suit without any 
reference tothe Dekkhan Agriculturists’ 


(1) 80 Ind, Cas. 7£3; 28 Bom., L R 341; AIR 1924 
Bom. 417. 


(5) 113 Ind. Cas. 331; 30 Bom, L R 1099; 
1928 Bom 425, i 


-*Page of 26 Bom, L, Rd] 


9 A oOo o op 
GANESH V. RAJARAM 


‘possession of the lands. 
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“A l R1925 Bom, 514. 
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Relief Act. A fifth dase Was also referred 
to. Itis the decision in Vishkwanathbhat v. 
Mallappa (6). In that case. during the 
minority of the plaintiff, his mother had 
sold certain lands to defendant's father. 
Plaintiff on coming of agesued to recover 
He prayed that 
the sale deed was not binding upon him. 
He also prayed in the alternative that the 
sale, deed was of the nature of a mortgage 
and that the amount of consideration was 
paid out of the profits of the lands or 
that accounts should he taken under the 
Dekkhan Agriculturists’ Relief Act. It was 
however held that the suit was one to 
set aside a sale deed and did not’ fall 
within the class of suits specified in the 
Dekkhan Agriculturists’ Relief Act. 

5. All these cases are entitled to respect- 
ful consideration. In all these cases ex- 
cepting the lastone there were subsequ- 
ent transfers of the mortgaged property — 
or rather of the equity of redemption. 
They were impediments in the way of 
redemption -and unless they were got rid 
of the way to redemption was not clear 
but was blocked. In the last case, the 
fifth one out of the above cited cases, 
there was a sale deed and the suit was 
for setting aside the deed which was 
alternatively stated tobe a mortgage. In 
the present case before me there isno such 
complication. The mortgage was admitted- 
ly subsisting at the date of the suit and 
the plaintiff is apparently a person in- 
terested: in the mortgage. It was urged 
that ‘there isa dispute as to whether the 
plaintiff's share in the property was lost. by 
adversa possession and that there is 
further dispute asto the -quantum of the 
plaintiff's share. Idonot think that the 
existence of such dispute will bring the 
present case within the ratio decidendr 
of the above cases. In asuit under s. 10D, 
itis possible that various contentions of 
a complicated nature may be raised 
by the mortgagee. In some of the cases 
falling under’s. 19D, the mortgagee may, 
for instance, for themere sake of raising 
contentions question the right of the plaint- 
iff to institute asuit. It will be unjust 
to throw out a suit as a consequence 
and to afford to the mortgagee an easy way 
to get the case out of s. 15D. The section, 
having regard to the object of the Dek khan 
Agriculturists’ Relief Act, must be construed 


` liberally. 


6. Assuming for a moment that this case 
(6) 92 Ind. Cas. 628; 27 Bom. L R 1108; 49B 821; 
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is as ruled intheabove cases not of the 
kind contemplated by s. 15D of the Dekkhan 
Agriculturists’ Relief Act, I think that, 
having regard tothe course of events in 
this case and to the orderof the trial Court 
that the plaintiff should pay full court-fee, 
it is a fit case in which following the 
course adopted in Chandiraprasad V. 
Shivappa Shiddappa (5) the suit should be 
treated as an ordinary suit for redemp- 
tion. If instead of bringing a suit under 
s. 15D, plaintiff had brought a suit to redeem 
under the ordinary law, no contention as 
tothe plaintiff's right to redeem, as was 
taken in the present suit could have pre- 
vailed by way of preliminary objection. 
The plaintiff has been contending that he 
isentitled toredeem. On knowing that a 
suit was instituted by defendants Nes. 16 
and 17, he prayed for being joinedin the 
suit but failed in that respect and as 
appears from para. 26 of the judgment even 
the trial Court possibly felt that suit 
No. 239 of 1924 was defective in respect of 
parties. The Court, however, went on with 
the suit. Evidence was given and the 
trial Court found that plaintiff's branch 
had an interest in the property ,and that 
there was no bar cf adverse possession 
to the suit. Theamount due on the mort- 
gage was also determined. What was 
left undetermined wasthe quantum of 


plaintiff's share, which as one ofthe issues 


in the case indicates was intended to be 
determined but was not. It is too late now 
to throw out the suit. It is deserving of 
notice that though defendant No. 17 
belongs to a different sub-branch, he is 
allowed to redeem. Itis thus difficult to 
appreciate why plaintiff should not he 
allowed toredeem if his right is not barred 
by adverse possession. 

7. Having regard to my conclusion as 
stated above,I reverse the decree of the 
lower Appellate Court and inasmuch as 
defendants Nos. 16 and 17 have, it is stated, 
redeemed the original mortgages, I hold 
that the plaintif. -would be entitled to 
redeem his share in the. mortgaged prop- 
erty upon payment of the proportionate 
portion of the mortgage money, provided 
his right toredeem isnot barred by adverse 
possession. The Jower Appellate Court 
should, therefore, dispose of the case on 
merits onall points except the point as to 
the status ofthe plaintiff, and if it is 
held that the plaintiff has gota subsisting 
right to redeem,it should pass a decree 
in his favour allowing him redemption, 
and I further direct that the decree should 
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also direct that he be placed ‘in posses- 
sion by partitionof a portion of the prop- 
erly in proportion to his share which 


: should be fixed by the lower Appellate 


Court, on payment, of course, to defendants 
Nos. 16 and 17 ofa proportionate sum of- 
money having regard to his decreed share. 
If itis felt necessary to take additional 
evidence to determine the quantum of plaint- 
iff's share, the Appellate Court may do 
that or direct the trial Court to do that. ` 

8. Appellant-plaintiff will be entitled to 
his costs of this appeal. The costs of the 
lower Appellate Court will be in the discre- 
tion of that Court. The order as to costs 
of the trial Court is left undisturbed, 

N. Appeal allowed, 


MADRAS HIGH COURT 
Appeal Against Order No. 186 of 1931 
April 21, 1933 
KRISHNAN PANDALAI, J. 

S. P. S. R. SUBRAMANIA AYYAR— 
PLaINtTIFF—APPELLANT 
Versus 
C. OOMER. COTTY HAJI- DEFENDANT 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), O XI, r. 14 
—Order under r. li for production of documents— 
Disobedience —Dismissal of sui, legality of— 
Impropriety of ordering plaintiff to produce irrele- 
vant account books and passing unreasonable orders, 

A suit cannot be summarily dismtssed for dis- 
obedience of an order made under O XI, r. 14, 
Civil Procedure Oode. Sithamallr Subbayyar v. 
Ramanathan Chettiar (1) and Lyallpur Sugar Mills 


Co. Ltd v. Ram Chandra Gur Sah ui Cotton Milla 
Co. Ltd. (2, followed. Íp 1150, col, L] T 
It is very unreasonable to order the plaintif to 


roduce not merely the books which relate to the 
transactions between the parties but all the accounts 
kept in the plaintiff's business during the period of 
the dealings between the parties and a plaintiff 
eannot reasonably be blamed for resisting an order 
that he should produce not books relating to trans- 
actions between the parties but absolutely waconnect- 
ed things with which the defendant has nothing to 
do. [p 1152, eal, 1 | 
“Tt is not permissible to a party, to excuse the 
disobedience of anorder to produce documents, to 
taka shelter under the view that. the order itself is 
wrong, unless the order 1s set aside by the superior 
Court. Every litigant 1s bound tothe best of his 
power to carry out orders made. But the Court 
Should not pass orders which are unreasonable or 
impossible of being carried out.[p 1153, cols. L & 2.] 
Appeal against, an order of the Court of 
the Subordinate Judge, Cochin, dated 
December 10. 1930 and made in Original 
Suit No. 21 of 1930. 
Mr. G. Ramakrishna Ayyar, 


ant. 
as B. Pocker, for the Respondent, 


3 


for the 


yr 


* under that provision. 
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-dJudgment.—The plaintiff appeals from 
an order expressly made by the learned 
Subordinate Judge of Cochin under 
O. XI, r. 21, Schedule I, Civil Procedure Cod e, 
dismissing his suit for want of prosecu- 
tion onthe ground that the plaintiff had 


contumaciously refused to produce certain 


documents which he had been ordered to 
produce. From the terms of the J udge’s 
order as well as from the previous order 
for production which are on the record 


. there is no doubt that those orders were 


passed under O. XI, r. 14 and that the 
respondent: Ist defendant applied for orders 
This being so, it 
would be enough to dispose of this appeal 
to say that the learned Judge had no 
authority to dismiss the plaintiff's suit 
for disobedience of an order under O. XI 
r. 14, That was decided go far ag this 
Court is concerned in Sithamalli Subhayyar 
v. Ramanathan Chettiar (1) which followed 
a decision of the Allahabad High Court in 
Lyalipur Sugar Mills Co. Ltd. v. Ram 
Chandra Gur Sahai Cotton Mills & Co. 
Lid. (2). I should have been content to set 
aside ihe learned Judge’s order on this 
short ground and send the case back for 


disposal according to law if it had not 


been that ihe learned Judge's order sho 
that he felt that his aide repentealy 
made had been systematically defied and 
that nothing less than the dismissal of 
the suit would satisfy the ends of justice, 
I have made a study of the orders passed 
and I have come to the conclusion that 
the plaintiff did not either systematically 
or otherwise disobey any order to which 
the penalty attached to O. XI, r. 21 could 
be attracted. 

_ The story is briefly told. The plaintiff 
is a firm of money-lenders, kundi merchunts, 


doing business at Quilon. They brought 
a sult for the recovery of about 
Rs. 27,000 from a firm of which according 
to them one Moosa Kutty deceased and 
defendants Nos. 1 and 2 were the part- 
ners and who, according to the plaint 
had carried on business at Quilon and 
for the purpose of that business had 
borrowed money from the plaintiffs. The 
plaintifis alleged that the commencement 
of the dealings was evidenced by an in- 
strument signed by thethree partners and 
that practically at the close of the deal- 
ings the firm through one or more of its 


. (1) 77 Ind. Cas. 766; 46ML J 320; 1 35. 
(1924) M W N 310; Al R 1924 Mad. 549, ad a 
» (2) 67 Ind. Oas. 73; 44 A 965; 0A L J 499-4 UP 

L R (A) 139; A IR 1922 All, 235, st ; 
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members settled accounts ‘and gave =a 
signed acknowledgment for the sum then 
due. The plaintifis also relied upon 
their books of account kept in the ordinary 
course of business. The lst defendant- 


respondent, a resident of C:chin, before 


he filed his writien statement, made an 
application on April 11, 1930, I. A. No. 152 
of 1930, stating that he was unable, for 
want of full information as to how the 
amount claimed was made tp, to frame 
his defence. Theorder-of the Conrt dated 
June 20, 1930, was “The plaintiff should 
therefore furnish such information as are (is) 
necessary for defendant No.) ,to know how ihe 
plaint amount is arrived at before June 30." 
The plaintiff asked for scme little more time 
and then produced copies ‘of the ledgers 
for three years M. E. 1103 and 1103 ac- 
cordingly. It may be added that he had 
with the plaint prcduced the current 
ledger forthe year llU0 M. E. and taken 
it back after leaving a copy; The defend- 
ant, apparently after the above copies were 
produced, filed his written statement on 
July 15, stating that he was never a part- 
ner inthe firm of Moosa Kutty and there- 
fore not liable for the debts of that firm at 
all, that he had not signed in the agreement 
on which the dealings with the plaintiff 
began and which was produced alcng with 


the plaint and that hedid not know any- 
thing 


about the acknowledgment. 
About the plaintiff's accounts he alleged that 
the ledger of 1105 M. E. produced with the 
plaint was absolutely false and prayed that 
the plaintiff should be directed to produce 
forthwith the accounts, that is, the day 
book, the ledger and rough accounts from 
1102 to 1105 andthat on their prcduction 
afuriher written statement might be al- 
lowed to be filed. ‘There were also defences 
as to the maintainability of the suit in the 
Cochin Court. 


Next we see on July 22, 1930, the 
defendant ‘making another application I. A. 
No. 252 of 1980 under .O. Alir. 14 and 15 
asking that the plaintiff should be required 
to prcduce in Court the day buck, ledger 
and rough accounts from 1101 and 1104 ın- 
respect of his trade which are in his posses- 
sion. In the affidavit in support ot this 
petition the lst defendant stated that the 
plaintiff had produced only “some papers 
appearing like copies of the same” (accounts 
irom 1102). The order on this petition was 
dated August 19, 1930 and recites tbat the 
account book first produced was for the 
year. 1105, that as the defendant was no 
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Satisfied it was ordered that the plaintiff 
Should furnish such information as was ne- 
cessary for the defendant to know how the 
plaint amount was arrived at before 
June 30, 1930, but that the plaintiff did not 
furnish the information but only filed copy 
of the accounts kept by the plaintiff, that 
the copy does not clearly indicate who the 
partners are aud whether it is daybook, 
ledger or kurippu and inthe end directed 
as follows:—“The account books as required 
by the defendant must be produced within 
a week from this date before this Court. 
The original accounts are what have been 
called lor.” Stopping for a moment here, 
if seems to me that the learned Judge did 
not appreciate the difference between what 
he had ordered on the first petition, which 
wasto furnish information and what he 
found fault with the plaintiff for not furnish- 
ing, which was the original accounts. 
Whereas the Judge had only ordered 
further particulars and those particulars 
had been furnished, the learned Judge 
mixed up the two things and thought that 
he had ordered production of books and 
found fault with the plaintiff for not doing 
what he had not been ordered to do and 
in that misconception ordered the books 
to be produced. But the plaintiff produced 
these books after obtaining some little time 
beyond the week allowed and it is not 
denied, because the subsequent orders 
show that clearly, that on August 26 
and on August 30, all the books which 
were required by the defendant and ordered 
by the Court in I. A. No. 252 of 1880, 
namely, day-books, ledgers and kurippu 
(minus the books of 1105 which had already 
been produced) were produced in Court 
‘and they were still there when the suit was 
dismissed. 

So far the plaintiff had fully and com- 
pletely complied with every requirement 
made of him rightly or wrongly. 

But the defendant was still not satisfied. 
He returned to the attack with a third 
petition under O. XI, r. 14, LA. No. 334 
of 1930 dated September 22, 1930, stating 


that the plaintiff had produced only certain - 


-books but not all his books between the 
period from 1102 to 1105. In his affidavit 
he stated that the plaintiff. had only pro- 
duced three ledgers, namely, No.3 of 1102, 
No. 4 of 3103 and No. 4 of 1104 and that 
he had not produced the remaining ledgers. 
He also said: “It is found on examining 
the day-bcoks of the aforesaid years that 
Muhammad Moosa has executed several 
chits, letters and notes to the plaintiff firm 
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and that amounts have been debited in 
accordance with the same. The above 
documents are absolutely necessary for evi- 
dence on my behalf. ...... “After all docu- 
ments are produced I shall examine and. 
compare the same and get the necessary 
portions translated. The accounts now pro- 
duced may be returned only after that”. It 
is obvious from this that the defendant 
was asking the plaintiff to furnish him’ 
with evidence for himself. The plaintiff's 
Vakil apparently in the absence of the 
plaintiff himself objected to this demand 
on the ground that all the books ordered 


by the Court had been produced and 
that the plaintiff had no other books in 
which the dealings between the 
parties are entered, that the other 


ledgers in the plaintiffs firm do not refer 
to any dealings by the plaintiff with the 
defendant company at all, that Moosa 
KXutty’s letters, chits, and notes have noth- 
ing to do with the defendant's contention, 
that the plaintiff's books already produced 
had been lying in Court for a long time 
and that the defendant did not care to 
inspect them. The order on this petition 


expressly stated to be under O. XI, r. 14 


repeated the previous events, referred to. 
the defendant’s failure to inspect the books 
produced hy the plaintiff within the time 
allowed but in the end concluded that 
“considering the circumstances of the 
suit there is every reason (right?) for 
the lst defendant to know how the 
amount claimed is arrived.at and for this 
purpose the account books called for 
appear to be necessary.’ The order 
drew attention to the fact that the objection 
was madenot on oath by the plaintif but 
that it was made by his Vakil and wound 
up with the direction that “the books now 
called for also must be produced onor 
before October 31, 1930.” 

There are several inaccuraciesin this 
order, the first of whichis that it was not 
books alone that were called for but all 
ledgers from 22nd Hdavom 1102, day-book, 
ledger and rough chitta for 1105 and all 
documents such as letters, chittas, pro-notes 
etc., which appear to have been given from 
Eduvom 22, 1102, by C. K. Muhammad 
Moosa Kutty’s firmtothe plaintiff's firm. 
Secondly, it is difficult to understand why 
these chits, letters and pro-notes which are 
merely vouchers for payment are neces- 
sary for the defendant to know how the 
amount claimed is arrived at. And as for 
the books, in spite of the Vakil’s objection 
the Judge was not - satisfied because the 
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plaintiff had not sworn to it that the ac- 
counts produced were all the books that 
contained the dealings between the parties. 
Apparently the learned Judge did not re- 
cognise the fact, although it was stated 
guite frankly by the defendant himself 
that he was asking for these papers to 
use them for his own evidence, 

-From this order the trouble began. The 
plaintiff vainly tried to convince the learn- 
ed Judge either that he had been misled 
into passing this order or at least to give 
him sufficient time to obey itor to take it 
toa higher Court to get it set aside. Inall 
attempts he, failed. By I, A. No. 351 
of 1930 dated October 26, 1920, the plaint- 
iff sought a review of the order just “above 
referred to. This was dismissed on 
November4. In the affidavit in suppport 
of this petition the plaintiffswore that the 
account books already. produced in Court 
covered all the transactions between the 
plaintif and the defendant company upon 
which the suit was based, thus supplying 


the omission about which the learned 
Judge had remarked in his order 
on I. A. No. +34 of 1930. By 


another petition dated October 26, namely 
I. A. No. 362 of 1330, the plaintiff 
sought an extension of time which was 
granted till November 9. Itis necessary to 
remark here that one of the plaintiff's 
difficulties as to the chits, notes and letters 
was what it was that he was required to 
produce, to whichthe learned Subordinate 
Judge said inthe order 

“The chits and the pro-notes for which details are 


required in the review petition are fully set out 
in I. A. No. 334 of 1930.” 


This is entirely wrong. There are no 
particulars in that petition or the order and 
there is only a general description that all 
leigers from 1102 must be produced as 
well as all documents such ag letters, 
chittas, pro-notes ete., which appear to have 
been given from 1102 by Moosa Kutty’s 
firm to the plaintiff's firm. Finding that it 
was impossible to get the learned Judge 
to change his mind, the plaintiff on 
November 19, 1930, that is, the day ap- 
pointed forthe production of the additional 
documents, produced 197 chits along with 
an affidavitand asked for one month's 
further time stating ihat the chits which 
. passed subsequent to the pericd to which 
those produced related were being searched 
for. There were orders on several dates on 
this petition, the first of which was on the 
date when it was filed and isto the fol- 
lowing effect: 


“Some of the ledgers of 1102-4 have not been 
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produced. No valid grounds have been adduced 
for not producing the same. They must te 
produced onor before November 2], 1%30 The 
remaining chits must be produced on or before 
November 28, 1930." 


It will be observed that the learned 
Judge here ignored what nobody had 
denied and the -plaintif had sworn to, 
that there were no other ledgers or account 
books relating to the transactions between 
the parties except those that were filed 
in Court, and that still the learned Judge 
insisted upon the production of what he 
calls the other account books and that on 
November 21, a sheer impossibility seeing 
that the order was made at Cochin and the 
books were at Quilon. If the learned 
Judge meantthatthe plaintiff was to pro- 
duce not merely the books which related 
to the transactions between the parties 
but allthe accounts kept in the plaintiff's 
business during the period of the dealings 
between the parties, a more unreasonable 
order is difficult to imagine and J, there- 
fore, take it that the lexined Judge’s order 
was passed without realising that all the 
relevant books were in Cou:t. The subse- 
quent steps are few and easy to relate. 
The plaintiff made one last attempt to 
get himself righted withthe Cout and 
filed his petition, I. A. No. 397 
of 1930, praying for suspension of the two 
orders last above referred to in order that 
he may come up to this Court and get them 
varied. The defendant retorted with 
another petition, I. A. No. 388 of 
1930, purporting to be made under 
O. VI,r.5 and O XI, rr. 31, 12, 14, 15 and 
21. On both these the learned Judge 
passed a joint order on December 1, 
The plaintiff's petition was dismissed 
because according tothe Judge this Court: 
was not likely to interfere in revision on 
interlocutory mattersof this kind. This 
was a large assumption. On the defend- 
ants petition the learned Judge, retierat- 
ing what had previously occurred and 
what according to him showed the plaint- 


ifs contumacious disobedience of the 
orders of the Court, directed that the 
remaining records should be prcduced 


within four days and warned the plaintiff 
that his failure to do so might end in 
striking off the suit. The plaintiff not 
having produced the remaining records 
on Deccmber 5, the suit was dismissed 
on the l0ih. 

I have thought it necessary io set ont 
these facts only out of respect to the 
learned Judge and to the feelings which 
apparently he had come to entertain that 
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a litigant in. his Court deliberately 
disobeyed the order of the Court and 
flouted its authority. As I understand the 
facts, the plaintiff fully complied with 
and carried out the orders passed on the 
first two petitions, I.A. Nos. 152 and 202 
of 19 0. He also partly carried out a 
part of the order on I. A. No. 344 of 1930 
by producing 197 chits which was all he 
could collect in the time. As to his not 
producing the other account books, the 


short answer is that there were no other . 


account books that related to the ‘transac- 
tions between the parties and the plaint- 
iff cannot reasonably be blamed for resisting 
an order that he should produce not books 
relating to transactions between the parties 
but absolutely unzonnected things with 
which the defendant had nothing to do. 
I feel that if the learned Judge had 
understood this he would not have passed 
the order and he would have recognised 
that there was nothing really and 
substantially disobedient in the omission 
of the plaintiff to produce irrelevant account 
books. The learned Judge's order is partly 
due to this. The only other records not 
produced are the remaining chits, letters, 
pro-notes, etc. So far as this disobedience 
is concerned, in my opinion, it was not 
real disobedience. The plaintiff produced 
197 chits. How many more he had, no 
one can now say because he did not have 
time to pick up the rest. It ıs not per- 
missible to a party to excuse the dis- 
obedience of an order to produce docu- 
ments to take shelter under the view 
that the order itself is wrong, unless the 
order is set aside by the superior Court. 
Every litigant is bound to the best of his 
power to carry out orders made. That 
was not the ground on which the plaintiff 
sought to excuse himself. He did obey 
the order,.and for the documents which 
were not collected he asked for time and 
he also asked for time to cometo this 
Court, both of which were practically 
refused. It was impossible for the plaintiff 
to produce at Cochin chiis, letters, pro- 
notes etc., which had passed between the 
parties during a whole year after picking 
them up and collecting them at Quilon, 
a hundred miles away, in four days after 
the order, and I feel that if the learned 
Judge had realised the impossibility of 
carrying out the order which he made 
he would not have made ib. I, therefore, 
think that there was no such contumacious 
disobedience on the part of the plaintiff 
as to any part of the order on J. A, 
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No. 334 of 1930 as should in any case 
entail the extreme penalty for a plaintiff- 
litigant, namely, that his suit should be 
dismissed. 

But as I said, the learned Judge's order 
fails on the preliminary ground that he 
had no power to make it under the pro- 
visions of law under which he purported 
to act. The learned Judge’s order is set 
aside and the suit will be sent back io 
be restored to its original number on the 
file and disposed of according to law as 
against the first defendant-respondent. 
The appellant will have his costs of this 
appeal from the first defendant-respond- 
ent. 

A. Appeal allowed. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 1 of 1931 
July 18, 19383 
TyABJIL and N. J. WADIA, JJ. 
CHHAGANLALUDERAM GOUR 
—DEFENDANTS— APPELLANTS 
' VETSUS 
SOBHARAM HARISHANKAR GOUR 
—PLAINTIF#—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 92— 
Public temple—Suit for declaration that plaintiff is 
the owner of a share in the temple income —Lrayer for 
injunction to restrain defendants from obstructing 
plaintuff—Suit, f governed by s. 92. 

A suit by aco-sharer ior a declaration that he wag 
the owner of a one-third share in the income derived 
from two public temples and for injunction against the 
other co-sharers permanently restraining them from 
obstructing him in the enjoyment of the suit proper 
according to his turn, and fur awarding him a eerie 
amount for the loss sustained by him through his 
having been deprived of his turs, falls within the 
purview of 8 92, ,Civil Procedure Code, as the relief 
claimed would imply the removal of the existing 
trustee or pujari, and the vesting of the temple prop- 
erty in the plaintiff eee a direction by the omi 
as to the taking o account. Sakhar ; 
v. Ganu Raghu (U, referred to cee rede 

L. P. A. against a decision of in Madgay- 
Kar J., Second Appeal No. 800 of 1930, from 
the decision of the Assistant J udge at 
Thana,in Appeal No. 331 of 1931, modifying 
the decree passed by Subordinate J udge at 
Andheri, in Civil Suit No. 262 of 1928. 

Mr. D. N. Bahaduiji, and Mr. S. 4 
Merchant, for the Appellants. 

Mr. T. N. Walawalkar, for the Respon- 
dent. 


N. J. Wadia, J.—This is a second appeal 
arising out of a suit brought by the 
respondent No. 1, Sobharan Harishankar 
Gour, in the Court of the Subordinate 
Judge of Andheri, for -a declaration that he 
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was the owner ofa one-third share in the 
income derived from two temples of Vithoba 
and Lakshminarayan at Malode in the 
' Bassein taluka of the Thana District, for an 
Injunction against defendants Nos. 1 and 5, 
the present appellants, permanently 
restraining them from obstructing the 
plaintiff in the enjoyment of the suit 
property according to his turn, and for 
awarding him a certain amount for the 
loss sustained by him through his having 
been deprived of his turn -by the appel- 
lants. The trial Court dismissed the snit 
on the ground that it fell within the 
purview of s. 92 of the Code of Civil 
Procedure, and that the consent of the 
Advocate General had not been obtained as 
required under that section. The lower 
Appellate Court allowed the plaintiff's 
Claim holding that s. 92 ofthe Civil Proce- 
dure Code did not apply. The only 
question before us is whether s. 92, Civil 
Pro_edure Code, applies to this case. 

It is not disputed that the temples are 
public temples and not the private properties 
of the family of the plaintiff and the 


defendants. There is a cash allowance 
payable to them from the Government 
Treasury. 


An attempt has been made on behalf of 
the respondent-plaintiff to show that the 
appointment of the pujavi is not made by 
Government and that the rights of the 
pujart belonged to the plaintiff and the 
defendants. ‘That this contention is not 
correct and thatthe appointment of the 
pujariis made subject to the approval 
of Government appear from the admission 
of the plaintiff himself. it has beenstated 
by him that the temples were public and 
not private, that ib was Goverment who 
decided that after Jadhavbai’s death the 
puja should be performed by Mahidhar, 
that after Mahidhar’s death the plaintiff as 
well as defendants Nos. 1 and 5 applied to 
the Collector to register their names as 
worshippers, and that the name of defend- 
ant No. L was entered as worshipper in the 
Collector’s office. We must, therefore, 
hold that the temples are a public trust 
and that defendant No.1 alone has been 
appointed or recognised by Government as 
pujari. i Se 
` Jt was argued that the reliefs climed by 
the plaintiff did not fall within the purview 
of s. 92, Civil Procedure Code and that the 
case was only onein which the plaintiff as a 
trustee sought to enforce his personal claims 
against co-trustees. The prayers madein 


the plaint, however, clearly, in our opinion, 
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ask for remedies, which come under 8,92, 
Civil Procedure Code. Defendant No.1 
alone has been recognised as pujari in 
the Government records and the cash 
allowance is paid to him alone. He alone, 
therefore, is entitled to act as pujari from 
yeartoyear. The first remedy which the 
plaintiff claimed was fora declaration that 
he was entitled to act as pujari once every 
three years and to appropriate the income 
derived from the offerings made to the 
deties. This prayer would clearly imply 
the removal of the existing trustee or pujari, 
viz., defendant No.1, from the pujariship 
for that one year and the appointmént of 
the plaintiff himself as pujari or trustee in 
his place. It would also mean the vesting 
of the temple property in the plaintiff to 
the exclusion of the present pujari, defend- 
ant No.1, every third year. The prayer of 
the plaintiff that he should be awarded a 
certain amount forthe loss sustained by 
him would also involvea direction by the 
Court as to the taking of accounts, The 
prayers, therefore, appear to fall within 
cls. (a), (b), (c), and (d)ofs. 92. The lower 
Appellate Court tookthe view that 8. 92, 
Civil Procedure Code, could be held to 
apply only where the snit alleged a breach 
of any express or constructive trust and 
asked fora direction of the Court for the 
administration of sucha trust. It was of 
opinion that in this case no direction of 
the Court could be said to have been asked 
for. Section 92, Civil Procedure Code, does 
not say that the direction of the Court can 
be asked for only where there has been a 
breach of any express or constructive trust. 
It contemplates cases where the dizecticn of 
the Court may be necessary even though 
there has been no such breach of trust. 
The prayers made by the plaintiff in the 
case amount, in our opinion, to asking for 
the directions of the Court for the ad- 
ministration of the trust. - 

The case appears to be on all fours with 
the unreported case of Maganlal Bhai- 
shankar v. Gangashankar, 8. A. No. 458 of 
1922, decided by Macleod C. J., and Crump 
J., on November 13, 1924 The plaint- 
iff in that case, who was a member of 
the pujari family connected with a certain 
temple, filed a suit to recover from one of 
the co-sharers, who was then officiating as 
pujari, his share of the temple offerings, 
and prayed for a declaration that he had the 
right to officiate as pujari alternately every 
fourth year and to receive the offerings of 
thetemple, and for an injunction restrain- 
ing the defendants from ` collecting the. 
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offerings made to the deity during the 
period of -his term to serve as pujarz. It 
was held in that case that the prayer came 
within the purview of s. 92, Civil Procedure 
Code. 

Sakharam Daji v. Ganu Raghu (1) was 


also a case very similar tothe present one.. 


It was held in that case that a suit by the 
Rereditary pujariof a temple to recover 
from the guravs (temple servants) offerings 
placed by- devotees before the idol was 4 
suit of a civil nature falling within the 
purview ofs. 92, Civil Procedure Code, and 
that the claim of the pujari to share in the 
temple offerings amounted to asking for an 
appropriation of the funds for the benefit of 
the officiating pujari—a relief which 
would come- within s. 92 (e), Civil Prc- 
Gedure Code. We do not see how the 
facts in that case and in the case of 
Maganlal Bhaishankar v. Gangashankar 
(2) can be distinguished from those in the 
present cise. Following those decisions 
we must hold that the relief claimed by 
the plaintiff fell within the purview of 
s. 92 of the Civil Procedure Code and as 
the requirements of that section have not 
been compiied with, the suit should have 
been dismissed. 

- We allow the appeal, reverse the decree 
ei the lower Appel ate Court and restore 
that of the trial Court dismissing the suit. 
The costs of the appellants will be on res- 
pondent No. 1, Sobbaram. 

- Tyabji, J—I agree that the suit falls 
within ihe terms of s.92 of the Code of 
Civil Procedure. There is a trust for a 
public purpose of a charitable or religious 
nature, secondly the directions of the Court 
are necessary for the administration of the 
trust, and thirdly the reliefs sought are 
reliefs falling under cls. (a), (b), (d), (e) and 
(g) of s. #2 of the Code of Civil Procedure. 
The application of this section to the facts 
of any particular case must depend upon 
the nature of the trust as well as the par- 
ticular reliefs sought. Itis possible that 
reliefs very similar in terms may inthe 
case of one trust or institution require or 
involve directions of the Court in regard to 
the administration of the trust or institu- 
tion, and may not require or involve such 
directions in another trust or institution. 
It is, therefore, natural that the dicta in 
the decisions may appear to be conflicting 
and difficult to reconcile. But for the 
reasons explained by my learned brother 
_ and following the main lines of the two 
decisions he has referred to—Sakharam 


5-(1) 60 Ind, Cas,924; 45 B 983; 23 Bom. E R125, 
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Daji v, Ganu Raghu (1) and Maganlal 
Bhaishankar v. Gangashankar 5. A. No. 
458 of 1922. decided by Macleod, ©. J., and 
Crump, J. on November 24, 1924— 
the appeal ought, in my opinion, to be 
allowed as proposed by my learned hro- 
ther. 
N, Appel allowed. 


MADRAS HIGH COURT 
Appeal No. 374 of 1930 
May 11, 1933 
RAME3AM AND CORNISH. JJ. 
-TRIKADER[ MANEKAL VASUDEVAN 
ADISERPAD AND OTHERS — DEFENDANTS— 
APPELLANTS 

; veTSUs 

THEKKUMPARAMBATH MANAKAL 
BHAWADASAN NAMBUDIRI AND OTHERS 
i —PLAINTIYFS AND DEFENDANTS — 

` RESPON! ENTS 

Madras Hindu Religivus Endowments Act (II of 
1927\, s. 73—Suit under s. 73—Prayer for accounts, 
competency of— Scope of s 13 (2)—Suits relating to 
management other than those falling within cl. (1), 
whether barred—Co-trustees— Liability for negligence 
—Loss to estate due to disunton and impossibility of 
management—Liability of trustees—Trustee ~Liability 
for not recovering arrears of rent, limits of —Trustee 
erecting builaing over temple site—Ltability, extent 
of- Malabar Law—Devaswams. 

- In asuit under s 73 of the Madras Hindu 
Religious Endowments Act, 1927, the Court cannot 
make a decree for taking an account and for payment 
of such sums as may be found due on taking 
account. aA suit under that section is contined 
to the reliefs mentioned in cle. ʻa), (b) and (e, of 
that section and to reliefs incidental to or ejusdem 
generis with such reliefs. [p. 11/6, col. 1 

Section 73 (2) of the said Act ought not to be 
construed as if it prohibits the filing of any suit 
relating to the administration or management of a 
religious endowment. Clause (2) must be read as 
a pendant to cl. (l) and as prohibiting only suits 
falling under cl. (1) fiom being filed except ag 
provided for inthe Act, that is, under s. 73. Vythilinga 
Pandara Sannadhi v. Temple Committee, Tinnevetly 
Circle (6), referred to. [1163, col. 2.] 

Where the greater part of the arrears due from 
tenants is interest and not principal, trustee 
landlords sbould not be held liable for not recovering 


“ 


the entire arrears from the tenants. [p. 1160, col, 
2 | ; 
Truetees are liable not only to account for the 


moneys that have actually come into the:r hands but 
also for moneys which might have come into their 
hands if they had acted with due diligence and 
without gross negligence, and in all cases they 
would be liable for the result of their gross neglig- 
ence. But where there ure a number of trustees 
and where there is such disunion among them that, 
however much a particular trustee or trustees are 
honest, diligent and willing to discharge their duty, 
it is practically impossible 10 carry on the manage- 
ment properly, the trustees could not be made 
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jointly and severally liable for the impossibility of 
the management which has been the result of their 
disunion rather than gross negligence or wilful 
default. Lp. 1159, col, 1.] 

Where one of the co-uralers with the knowledge of 
the others constructed a building overa site belong- 
ing tothe temple : 

Held, that he was liable only to pay the ground 
rent and could not be ordered to pay any compensa- 
tion which the devaswam may have to pay for the 
building. [115%, col 2.] 


Appeal against a decree of the District 
Court of South Malabar in O. S. No. 3 of 
1929. 


Messrs. T. R. Venkatarama Sastri, K. P. 
M. Menon, K. P. Krishna Menon and 
P. Govinda Menon, for the Appellants. 

The Advocate General, and Messrs. K. P. 
Ramakrishna Ayyar, P. S. Narayanaswamy 
Ayyar, P. Rk. Ramakrishna Ayyar and 
P. R. Vasudevan, for the Respondents. 


Ramesam, J.—This is an appeal 
against the decree of the District J udge 
of South Malabar in O. S. No. 3 of 
1929. The suit was filed under.s. 73 of the 
Madras Hindu Religious Endowments Act, 
II of 1927. Inthe plaint the following re- 
liefs were prayed for; 

(a) removing such of the defendants from 
their places as trustees of Tirumullapath 
temple as the Court finds to be guilty of 
fraud or gross mismanagement; 

(b) framing a scheme of management for 
the Tirumullapalli temple in Karalamanna 
Amsom, Walluvanad Taluk, in consultation 
with the Board of Religious Endowments ; 

(c) directing defendants Nos. 1 to5 and 
1) and 12 to render an account of their 
management after producing all account 
books and documents and other temple prop- 
erty in their possession or power and pay 
such sums as are found due; 

(d) directing defendants Nos.1 to 5 and 
and 11 and 12 to surrender all temple 
articles, jewels, documents, keys ete. in their 
possession Or power ; 

(e) directing defendants Nos. 1 to 5 and 
ll and 12 to pay damages for all loss 
caused tothe temple by their fraud and 
mismanagement; and 


(f) granting plaintiff's costs and such. 


further relief as the nature of the case 
may require. The District Judge has given 
a decree directing that an account should 
be taken of various items and that the 
defendants should pay to the Board of 
Religious Endowments such sum as may be 
found due on the taking of accounts and 
granting some other reliefs. Defendants 
Nos, 1, 3,4 and 5. have filed this appeal. 
The 4th defendant afterwards died and his 
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legal representative has been made a re- 
spondent, 

Before considering the merits of this 
appeal it is first necessary to state the 
history of the institution up to the filing of 
the suit. The temple with which we are 
concerned is a saivite temple in the village 
of Tirumullapalli, Karlamanna Amsam, 
Walluvanad Taulk of South Malabar 
District. It is a very ancient institution 
managed by 10 hereditary trustees. These 
trustees are the karnavans of 10 Nambudiri 
tlloms. These ten hereditary trustees are 
now defendants Nos. 1 to 10 in this suit. 
Up to the year 1915 the practice was for 
the karnavans to jointly appoint a kariastan 
and get all the business managed through 
him. In that year one Kunju Nedungadi 
was appointed as kariastan. Originally no 
security was taken from him. In Octo- 
ber, 1927 a resolution was passed by the 
uralans ihat security should be demanded 
from Nedungadi. Consequent on this re- 
solution Nedungadi resigned his appoint- 
ment by the letter Ex. VIL dated Novem- 
ber 6, 1927. He followed his resignation 
by acriminal complaint before the Sub- 
Magistrate of Ottapalam (Ex. XXI, dated 
November 8, 1927). Afterwards one 
Chandu Nair who had previously been in 
charge of a portion of the properties belon g- 
ing tothe temple called the Karuva estate 
and who was also the accountant was ap- 
pointed kariastan. On March 31, 1928, 
Nedungadi filed a petition (Ex. XXII) 
before the Sub-Divisional Magistrate of 
Malappuram complaining of forcible Opens 
ing of the rooms in the patthayapura belongs 
ing to the temple. This was followed up 
by a petition by some uralers to the 
Collector of Malabar (Ex. J., dated April 17, 
1928). The Collector apparently referred 
the matter to the Religious Endowments 
Board. The Endowments Board then 
entered upon an enquiry. The Commis- 
siuner examined Chandu Nair on August 23, 
1928, (ix. B-1). On October 17, 1928, peti- 
tions were filed by four uralers (defendants 
Nos, 1 to 4) against six persons who are 
members of the families of wuralers (de- 
fendants Nos. 6, 7,8 and 10) complaining 
that 2 or 3 of the uralers took the side of 
the dismissed Nedungadi and were throwe 
ing various obstacles in the way of the 
peaceful management of the temple, that the 
accused have obstructed the management 
by Chandu Nair and the regular perform- 
ance of the pujas of the temple, that they 
tried to create trouble on the occasion: of 
a festival, that the petitioners had to seek 


i 
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the help of the police, that they, drove 
away the pujari with the help of a gang of 


rowdies and that they apprehended breach . 


of peace in connection with a coming 
festival (Ex. XXVI). Thereupon the Sub- 
Magistrate of Ottapalam passed añ order 
Ex. IX dated October 18, 1928, refusing to 
interfere in the matter. The Joint ' Magis- 
trate also on asimilar petition refused to take 
any action and referred the parties to, a civil 
suit (Ex.. XXVII, dated November 1, 1928). 
On March 22, 1929, the Endowments Board 
passed an order addressed to the Counsel 
directing the trustees to produce their 
accounts without any further delay (Ex. H) 
The: Counsel’s reply to this order was 
Ex. H-1 dated March 28. He sent the 
list of articles asked for but was unable to 
produce the account books. On April 1, 
1929, the Board appointed the . present 

laintiff who is a junior member of the 
Sth defendant's illom as interim manager 
of the tempie and directed him to take 
possession of all the properties and accounts 
belonging tothe temple and invested him 
with the sole power of taking further action 
in connection with the temple, (This order 
does not seem to have been exhibited but 
has been read over to us). On April 22, 
1929, the Board framed a scheme for the 
better management of the temple. They 
provided for a committee of five members, 
‘and for the appointment of a manager by 
the Board to conduct, in consultation with 
the Board, the actual management including 
all civil, criminal and revenue proceedings, 
The members of the Committee were to be 
elected by the body of hereditary trustees. 
Unfortunately -as the hereditary „trustees 
were 10 in number and there was no 
provision in that scheme for a casting vote, 
the election of the Committee proved abortive 
-and the scheme did not work. The interim 
manager appointed by the Board filed the 
present suit on July 1, 1929. : 

One of the objections taken in this appeal 
is that the suit in so far as it prays for the 
taking of accounts and for a decree direct- 
ing the defendants to pay certain'sums of 
-money to the plaintiff is not maintainable. 
I will discuss this question lower down. 
But I think it is desirable torecord findings 
even on the merits of the case apart from 
the question of law so raised. : 

The dismissed kariastan Nedungadi and 
the new kariastan Chandu Nair were ori- 
ginally impleaded as defendants: Nos. 12 
and 11 and some of the prayers in the plaint 
were directed against them .along|with de- 
-fendants Nos. 1 to 5.’ In para, 10 of the 
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plaint a number of charges are made 
against defendants Nos. 1 to 5 and océa- 
sionally against the llth defendant. No 
reference is made to defendants Nos. 6 to 10 
or 12 inthis paragraph. In para, 11 it is 
alleged that defendants Nos. 11 and 12 have 
failed to render an account of their manage- 
ment and are guilty of large misapprepria- 
tions. -In para. 12 it is alleged that de- 
fendants Nos. 1 tod and ll and 12 are in 
possession of tempie properties and account 
books and that they are liable to surrender 
them. It is -noticeable that so far as the 
plaint is concerned practically no specific 
reference is made to defendants Nos. 6 to 
10. The 13th defendant is the Religious 
Ta kana Board added on August 9), - 
1929. ' | 
I think it is now necessary to state the 
findings of the learned District Judge 
generally, 4.e., without touching upon the 
details in connection with the specific 
matters. In para. 33 he observed : 
“The one point in favour of the uralers is that 
they have not been guilty of malversation., Some of 
them have improperly taken possession of devaswam 
land. Some of them have taken loans of devaswam 
money. This is improper But the wuralers did 


-not know that it is improper and most uralers in 


Malabar see nothing wrong in taking such loans 
The uralers have not misappropriated devaswam, 
money. Thatisallthat can be said forthem They 
have been grossly negligent They have not attempt- 
ed to do their duty as trustees, They all have been 
guilty of one general passive breach oftrust. I think 
it clear that their failure asa body to manage the 
‘affairs of the devaswam, to contrel the kariastan and 
to. make the kariastans render accounts amounts to 
what is known as wilful default.” 
, Paragraph 50:~ 
& The failure of the uralers to do thei 
the result of their disunion, The cause of the dis 
union is a puzzle.” 
Paragraph 42 : — 
- “I find myself unable to say that any one of the 
uralers is more or less responsible than any other 
In my view all are equally responsible,” J 
. Paragraph 48.:— 


“ I see no reason to hold that the defendants Nos. 1 


‘to 5 excluded the other defendants from the manage- 


ment and are mor i 
ma a rivets '@ responsible. for losses than the 
Paragraph al :— 
“ Pressure could be made o 
uralers and as the uralers did a ee eae 
payment was not demanded,” : 
Paragraph 57 :— 
“ It was the disunion among them that led to the 


bhandaram not being opened and 
being invested,” P the money not 


Paragraph 60:— E 
“ This situation as regards the arrear 
a bd : 
is a sufficient commentary on the Na 


of the 
nasa body, 


‘during the last 15 years andis one more re 
.disunion among the uralers. sult of the 


There has been’ 
n 
management. There. have been no derisions spout 


arrears, no suits to recover arrears, no suits i 
Ts ce sults a 
demption and no writing off," Pa in re 
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Paragraph 73 :— 

“ E think that the Ist defendant and his supporters 
acted in the interests ofthe deraswam in putting an 
end to Nedungadi kariastanship and I think it would 
be unreasonable to blame 
did not then render accounts or make over money.” 

Paragraph 92 :— 

“The charges against individuals are mostly of 
little account. The most serious of them is Charge A 
and that concerns the lst defendant who, I should 
say, is one of the better uralers. The main cause 
of the trouble has been the disunion between the 
uralers By a scheme it can be made difficult for 
disunion again to paralyse the administration,” ` 

The above extracts containing general 
findings by the learned trial Judge show 
that the body of uralers is torn up into 
factions. It may be generally said that 
there are two factions, one faction consist- 
ing of defendants Nos. 1 to 5 and the 
other consisting of defendants Nos. 6 to 10 


. and that ihe- lst defendant was mainly in- 


strumental in getting rid of Nedungadi as 
kartastan. Thereupon Nedungadi started 
criminal proceedings and other proceedings 
which culminated in the present suit. In 
general it may be said that the Nedun- 
gadis side was taken by defendants Nos. 6 
to 10. Jt also appears that Chandu Nair 
is more subservient to defendants Nos. ] 
to 5 and he therefore took their side. 
First defendant as D. W. No.5 admits 


“l told Chandu Nair not to hand over the accounts 
“to Bhavadasan (plaintiff ) as manager as I had objec- 
tions tothe appointment of Bhavadasan.” 
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liable. Of course this suggestion was made 
in answer tothe applicant’s argument that 
it would be unfair to make the trustees li- 
able for the items which had come intothe 
hands of the kariastans and in respect of 
which the present plaintiff or the Board or 
both might have taken steps against one 
other of the two ‘a@riastans. | 
Now taking the charges made against 
defendants Nos. l1 to5 in para. 10 of the 
plaint it is necessary to notice them only 
very briefly. l 
Charge (a) :— It is said that the lst de- 
fendant or his son has constructed. a big 
building on a portion of the ground belong- 
ing to the temple and is carrying on a 
banking business there. As to this the 
learned Judge's decree is that the Ist de- 
fendant is liable to pay to the Board any 
compensation which the devaswam may 
have to pay for the building. Now it is not 
suggested that the construction of the build- 
ing was not known to the other trustees 
nor can such a suggestion be made asthe 
construction of a new building cannot be 
carried on secretly and so as not to be 
There is no- 
thing in the evidence tosuggest that any of 
the trustees objected to the construction of 
the building by the ist defendant or his 
son. The Ist defendant does not claim 
ownership of the site. He admits that the 


,rOf course Chandu Nair obeyed the Ist de- 
‘:‘fendant. Thus we see that the new karias- 
fan and defendants Nos. 1 to 5 formed 


temple is the owner of the site on which 
the building has been constructed and that 
he is liable to pay ground rent. Noalle- 


- another party. This explains why in gene- 


à 


ral all the allegations in the plaint were 
directed ‘against defendants Nos. 1 to 5 
end 11, thovgh in paras. 11 and 12 there 
is some slight reference to the 12th defend- 
ant. When thetrial of the case was prac- 
tically over, in March, 1930, the learned Dis- 
‘trict Judge took the view that the suit 
was bad for misjoinder of parties and causes 
of action and therefore struck off defend- 
ants Nos. 11 and 12 from the record. 


Though I have doubts about the correctness. 


of this procedure of the District Judge, 
it is unnecessary to say anything more on 
this matter, because no revision petition 
has been filed agaizist that order by the 
Board. Tt is now. suggested in the course 
of the argument on their memorandum of 
“objections that notice should be issued to 
defendants Nos. 11 and 12 and they 
‘should be made parties to this appealand 


they must be made liable primarily for. 


the moneys and properties which have 
‘come directly into their hands and only 


-Secondarily should the trustees be made 


gation is made that the ground rent which 
is being paid by him is inadequate having re- 


Terence to the situation of the site. Ifthesite 


was in a big town where sites would be valu- .- 


able, alow ground rent would, of course, 


be objectionable. But that is not the case 
here and there is no evidence given that 
the ground rent paid isinadequate. Under 
these circumstances I do not think that any 
decree implying further action against the 
Ist defendant in respectof this building is 
justifiable. Allithat can be said, is that the 


-Ist defendant is liable to pay ground rent 


which has already been fixed, and if the 


ground rent is not regularly paid it should 
be recovered from him. 


Charge (c):—It is said that defendants 


. Nos. 1t09 are in possession of some pro- 


notes and bonds in favour of the temple 
and that they allowed them to become baired 
by limitation, It appears that most of the 
documents were inthe record room of .the 


. deraswam under many keys held by several 


wralers and it. proved impossible for the 


‘ Board's Inspector to get the record room, 


1934 
opened. During thetrial thelearned Judge 
at the request of the parties had the record - 
room opened by a Commissioner and the 
documents init examined. It then turned 
out that one of the items mentioned in the 
charge was among the records. What has 
become of the other documents? The Judge 
had previously made a note that it was ad- 
mitted that all ihe documents excep! items 
Nos. 10 and 11 existed and that they had 
not been discharged. Later on the 9th de- 
fendant said he had not borrowed Rs. 200 
represented by item-No. 7. The Judge made 
a note that this was a new case in view of 
the prior admission. He alsothought that the 
new case had been made in view of the fact 
that it wassomehow known to the 9th de- 
fendant that if the documents in the record- 
room were inspected, only one document 
would be found and the others would be 
missing. This rather suggests that many 
of the admitted documents were eliher not 
placed in the record room at all or they 
must have been removed from the room 
with the collusion of the karias‘an. The 
evidence does no: show that the lending of 
these amounts was known to allthe uralers. 
In my opinion it isnot fairto make the 
uralers jointly and severally liable for the 
amounts of these notes and bonds. If 
hereafter any note can be proved and the 
amount recovered, it is well and good. 
Tf it cannot be recovered, in the case of 
such notes as are connected with a parti- 
cular uralan (This illom it may be that only 
that urulan should be liable. But in any 
event, I. do not think that all the uralers 
ought to be made liable for this item. 


In this connection it is necessary to ob- 
serve that the main reason for the mis- 
management of the temple affairs as ob- 
served by the learned Judge himself is 
the disunion among the wralers ratherthan 
their dishonesty. It istrue that the trus- 
tees are liable not only to account for the 
moneys that have actually come into their 
hands but also for moneys whick might 
have come into their hands if they had 
acted with due diligence and without gross 
negligence, and in ‘all cases they would be 
liable for the result of their gross negli- 
gence. But no authority has been shown 
to us according to which where there are 
a number of trustees and where there is 
such disunion among them that, however 
much a particular trustee or trustees are 
honest, diligent and willing to discharge their 
duty, itis practically impossible to carry 
on the management properly, the diligent 
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trustee should under such circumstances 
be made liable for gross negligence or 
wilful default. It is true in the present 
case it is very difficult to say that some 
trustees are more diligent than others. 
But even then I do not see how all the 
trustees could be made jointly and se- 
verally liable for the impossibility of the 
management which bas been the result 
of their disunion rather than gross. negli- 
gence or wilful default. It has been ad- 
mitted before us that the 1st defendant 
is one of the richest Nambudiris and there 
seems to be a temptation on the part of 
the plaintiff and his advisers that if a joint 
and several decree can be obtained against 
all the uralers, the whole of the amount 
can be easily recovered from the lst de- 
fendant. If thelaw is thatallofthem are 
jointly and severally liable, this would be. | 
right and we cannot exempt the 1st defendant 
simply on account of the hardness of thé 
whole amount being recovered from him. 
But as already observed we are not shown 
any such authority by which under cir- 
cumstances like these al] the trustees could 
be made jointly and severally liable. The 
District Judge remarks that the lst defend- 
ant is one of the better wralers and that 
he acted in the interests of the devaswam 


in putting an end to Nedungadi’s karias:" _. 


tanship. About October, 1927, the 61h -de- 


fendant seems to have joined the party of- - 


defendants Nos. 1 to 5. This made it-pos-’ 
sible for the party of defendants Nos, 1 to 
5 to geta majority. It was then that Ne- 
dungadi’s services were dispensed with and 
Chandu Nair was appointed. But soon 
after, i. e., about February, 1928, the 6th de- 
fendant seceded from the party of defend- 
ants Nos. lto 5. Thus anything like ac- 
tion by a majority became possible only 


“for a few months and the state of deadlock 


which had previously existed was again 
restored, The 6th defendant as D. W. 
No. 6 says in his evidence: 
“I approved of the removal of Nedungadi in 1103. 
(September 1927), I fell out with Chandu Nair at 
the utsavam in Kumbham 103 February 192), 
After that I did not co-operate in the management.” 

Charge ‘e):—It is said that the Ist defend- 
ant and the other defendants acting with 
him allowed the prior kariastan Nedungadi 
to escape scotfree without accounting for 
the management and it is sought to make 
defendants Nos. 1 to ð liable for the loss 
caused by Nedungadi. We already know 
the facts connected with this charge. 
Nedungadi was dismissed in about Septem- 
ber or October, 1927. The new manager 
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was appointed in November, 1927. From 
that time Nedungadi was practically 
defying defendants Nos. 1 to 5. The 
letter Ex. XII dated November 16, 1997; 
was signed by the first six defendants and 
some-junior members of their illoms. Pre- 
viously, on November 6, they had received 
a letter from Nedungadi (Ex. VII) to 
which they replied by Ex. VIII dated De- 
cember 5, 1927 a perusal of which shows 
how defiant. he -had been to the trustees 
that dismissed him. Exhibit VIII shows 
that he tried to disavow responsibility as 
regards jewels, vessels and records of the 
devaswam which. had been entrusted to 
him. Jt also shows that he resigned his 
office under Ex. VII without any explaz- 
ation whatsoever. Exhibit VIII shows that 
lt was intended to take civil and criminal 
Saction against him. Finally the letter 


`~ demands accounts,...jewels, vessels, keys 


etc. and threatens him with civil and 
‘criminal proceedings. Now it is argued 
by the respondents that it was the duty of 
the uralers to have taken such proceedings 
having given this notice. But they had 
three years ‘from November, 1927, within 
which to take action against Nedungadi. 
In..December, 1927, no doubt, they were in a 
strong position because they formed a 


. `- $% party of sis men against the remaining 


sêt.of trustees who were only four. But by 
„February, 1928, this majority had ceased. 
Even.assuming that. there wes then some 
- duty ‘on. the part of the trustees to take 
action against Nedungadi it cannot be said 
that” there was any particular time within 
which they should take such action. 
‘Meanwhile. their own position had been 
‘made very hot by proceedings against 
them by Nedungadi before the: Collector 
of Malabar and the resulting. interference 
by the Board. The Board finally passed 
orders appointing the present plaintiff as 
sole manager displacing Chandu Nair and 
the trustees. This was in 4 pril, 1929. But 
for such orders the trustees had a year and 
seven months more to take action against 
‘‘Nedungadi.- Under such circumstances it 
‘ is impossible to make either defendants 
‘Nos. 1 to 5 or the other trustees responsible 
for the result of inaction against Nedun- 
gadi. The plaintiff himsélf could have 
tiled suits against Nedungadi. In the 
present suit Nedungadi was originally 


impleaded. Even if the District Judge - 


exonerated defendants Nos. 11 and 12 there 
was nothing to prevent the plaintiff from 
‘filing independent suit against them so 


asto avoid- the plea of misjoinder, -In 


ee 
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March, 1930, there were still eight months so 
far as aclion against Nedungadi was con- 
cerned and so far as Chandu Nair was 
concerned’ there was no question of limit- 
ation at all. In my opinion itis impossible 
to make any of the irustees liable for 
what might have been recovered from 
Nedungadior Chandu Nair. = 
: Charge (b):—It would seem that a largé 
sum of Rs. 5,000, was locked up in one of 
the rooms of the devaswam and it is now 
said that the interest on {this amount was. 
lost. When the -Board sent its Inspector 
for the purpose of having the room opened . 
the seventh defendant who had one of the 
keys said that his key was missing. The 
Inspector sent the report Ex. XVII on 
May 18, 1929. According to this report 
‘defendants Nos 1, 2,3,4.and 6 were willing to go 
on with the election It was the opposite party who 
absented themselves ard it was cn account of tbem 
that election was not conducted yesterday ` (May 17 ) 
...Trikatteri Adisseripad (first defendant) and 
his party were willing and ready to open the cash 
chest yesterday in obedience to Board’s orders and 
they came and waited forabout two hours with the 
keys But at the nickof time Koyathodi Parame- 
swaran Somayajipad (seventh defendant) belonging 
to the opposite party of Trikatteri Adisseripad first 
defendaut) did not give the key in his possession for bé 
said it was missing. I asked him to give mein writing 
the fact that the key was missing so that with his 
permission and with the permission of the other 
trustees Imay open the chest with the aid of a 
blacksmith Trikatteri Adisseripsd (first defendant) 
also was wiling to do thie. But Kayathodi Para- 
meswaran Somayajipad (seventh defendant) refused 
to givé mein witting the fact that the key was 
missing......... Without getting.a written statement 
that the keyis not with him, I did nor want to 
opensthe box with the aid of a blacksmith”. ` ’ 
The Inspector appointed by the-Board 
who sent the report Ex. XVII gives evidence 
as D. W. No. 1. In his evidence he says: 
“Defendant No. 3 said he had one key and that he 
was willing to open theroomonly if all the trustees 
especially Trikatteri Adisseripad (first defendant) 
agreed.” i 
But any how it is clear that on May 18, 
it was because the seventh, defendant did 
not produce his key that the chest 
could not be opened. Afterwards on - 
June 8, the first defendant made a state- 
ment before Mr. Suraya Rao the Commis- 
sioner of the Endowment Board that he 
had no objection to break open the chest 
(Ex. B). The chest was accordingly opened. 
The money was taken by the Commissioner 
and we are informed it is now invested in 
a bank in Madras by the Endowments 
Board. On these facts [do not see how. 
any particular trustee can be made liable 
for the loss of interest in connection with: | 
the non-investment.of this Rs. 5,000.. If at: 
all only. the seventh defendant ought to be; 
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made liable and even he only for the 
interest between May 18 and June 8. 

To the original charges which were made 
in para. 10 of the: plaint afterwards some 
further charges were added and some of 
these will now be dealt with. 

Item (a) of the decree refers to the 
amount of Verumpa'tam due from the 
tenants of the temple (other than the tenants 
of the Kuruva estate) which by lapse of 
time. became iirrecoverable between Kanni 
1099 (September 19, 1923) and Kanni 1104 
(September 16, 1928) so far as these rents 
are concerned it appears to us that pri- 
marily it was the duty of the kariastan to 
sue for them, and in a suit against 
Nedundgadi the question how far he was 
liable for the recovery of any rent may 
be gone into. But apa’t from this a perusal 
of the account of arrears of rent shows that 
the collection of.rents is not so bad as it 
was suggested to be. The District Judge 
himself notes that 1096 was the year of 
the Moplah rebellion, and it is obvious 
that tenants must have lost a good deal 
of their properties in the year 1921-1922 
and it is cruel for landlords to collect full 
rents from them in that year. Again there 
were floods in 1099 and 1100. It is well 
known fact and admitted by all. It would 
seem the practice of landlords in Malabar 
is to calculate interest at 20 per cent. upon 
arrears of rent and carry over the arrears 
with interest and if any amount was paid 
to credit. towards the amount shown due 
and again carry over the balance. The 
Judge himself remarks in para. 5S of his 
judgment. “The figures of arrears include 
interest at 20 per cent. calculated, in some 
instances at any rate, from so far back as 
1085 (199-1910). The greater part of the 
arrears ig interest and not principal.” 
Under such circumstances whatever might 
be shown on paper surely landlords ought 
to be left some discretion in suing the 
tenants for sums found due by such 
methods. The landlords should not be 
held liable for not taking drastic action 
against their tenants for the recovery of 
suchrents. To sue the tenants for amounts 
found duein such a manner is really cruel 
and one cannot complain: against landlords 
for not being so cruel as that. When 
the time comes for taking proper accounts 
it may be that even after calculating only 
six per cent. interest and after making 
allowances for bad years such as the 
year of Moplah rebellion and the year of 
flood some tenants may. -be found-liable for 
some amount. We find looking .at the 
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account that in one year a tenant has paid 
six years arrears. It is only where there 
is no justification for letting off a tenant 
the kariastan or somè one else.may be held 
liable. If necessary we will have to call 
fora finding in the present case as to how 
much rent would be strictly found due 
after satisfying the ccndilions mentioned 
by me above. It is pointed out by the 
learned Advocate for the appellants that 
as a matter of fact no portion of the rent 
is barred because year after year pay- 
ments are being made towards it. If 
necessary we will have to call for a find- 
ing as to whether any portion of the rent. 
justly due is really barred or not and only 


_then can the landlords or the kariastan be 
“made liable for negligence. 


As regards 
rent not barred and which was justly due 
there was nothing to prevent the plaintiff 
from having filed suits against the tenants 
in July, 1929, when the present suit was 
filed. In my opinion for allitems ofrent 
in respect of which action could have been 
taken by ths present piaintiff in July, 1929, 
cr afterwards ib is improper to make the- 
defendants liable. 

Another item in respect of which com- 
plaint is made against the defendants is 
that the devaswam was subscribing for 
a chit fund started by the 9th defendant. ~ 
After four subscriptions were paid tho » 
subscription was not continued. Incl. (d): 
of the decree the District Judge direcis _ 
an account to be taken of,the loss to the . ` 
devaswam on account of the failure to pay ` 
further subscriptions. We are now ip- 
formed that the chit was afterwards closed 
and it was not carried to the end because 
the subscribers would not pay their subscrip- 
tion regularly. According to one of the 
clauses in the rules regulating the chit fund 
the various subscribers were entitled tothe 
amount which they had subscribed. If the 
devaswam was entitled to the amount sub- 
scribed for, steps may be taken to recover 
it. But there is no evidence on the record 
to show who started paying the subscription, 
whether it was known to all the trustees 
and whether it was proper to charge even 
one cof the trustees with negligence in the 
matter of failure to continue the subscrip - 
tions. There is nothing to show that de- 
fendants Nos. 1 to 5 who got the manage- 
ment after November, 1927, knew anything 
about this,ilem. But anyhow in the events 
that followed there is no reason to make 
them liable. 

Another item complained of relates to in- 
terest on war bonds (cl, (e) of the decree); 
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the amount due for interest on these bonds 
could not be collected because there were 
a number of deaths -among the uralers. 
The Judge accepts this explanation up to 
19z6. But he thinks that the trustees cught 
to be liable for the loss of interest in 1926, 
1927 & 1928. As already observed, de- 
fendanits Nos. 1 to5 were ina position of 
effective control only for a few months after 
September or November, 1927 and even 
this favourable position was lost in Feb- 
ruary, 1928. The evidence does not show 
where the war bonds were kept. Presum- 
ably they ought to be in a room in the 
devaswam building which was under lock 
and key and which could be opened only 
in June, 1929. I donot think this item is 
clearly proved. In any event ib is very 
trivial. Nor is six per cent. justified. 

Anotheritem relates to the rent of Kuruva 
estate. The same remarks already made 
with regard to verumpatiam of the proper- 
ties other than the Kuruva estate apply to 
this item also. | 

After making these remarks in connection 
with specific items, I now come to the im- 
portant question in the case as to whether 
the suit as framed is maintainable. The 
suit was filed under s. 73 of the Madras 
Hindu Religious Endowments Act, II of 
. 1927. This section on the face of it, appears 
to be drafted with reference to s. 92, Civil 
Procedure Code, by omitting some of the 
sub-clauses in it. Clauses (a) and (b) of 
s. 92 are clubbed together as cl. (a) of s. 73 
(1). Clauses (c), (e) and (h) of s. 92-are re- 
produced as cls. (b), (c) and (d) of s.73 (1) cls. 
(f) and (g) of s. 92 has been provided for in 
other sections, viz., ss. 57 and 63. These're- 
late {o schemes and alienaticns. Clauses (f) 
and (g) of s. 92 are not therefore reproduced 
ins. 73. Clause (d) of s.92 especially re- 
lates to directing accounts. That clause 
did not exist in s. 539 of the older Codes 
of 1887 or 1882. There was a considerable 
conflict of opinion as to whether a trustee 
can be removed under the old s. 539 [vide 
Narasimha v. Ayyan Chetty (1), Subbayya 
v. Krishna (2) and Rangasami Naicken v. 
Varadappa Naicken (3)!. The final Madras 
view was that a trustee cannot be removed. 
The learned Advocate General for the res- 
pondents referred us to Manchar Ganesh 
Tambekar v. Lakshmiram Govindaram (4) 
which was affirmed by the Privy Council in 
Chotalal Lakshmiram v. Manohar Ganesh 


(1)12 M 157, 
(2114 M 186. 
(3) 17 M 462, 

~- (4)12 B 247, 
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Tambekar (5). It was an instance of a suit 
where accounts were demanded and there 


. was no objection in ihe suit that sucha 


suit was riot maintainable. The point was 
never raised nor argued by Mr. Mayne before 
the Privy Council nor is there a judgment 
on the matter. But assuming that under 
s. 039 there might be a prayer for taking 
accounts and that such a prayer comes 
under the last clause relating to “such fur- 
ther or other relief as the nature of the case 
may require,” still the Indian legislature 
thought it necessary 1o make the matter clear 
by expressly inserting cl. (d) in s. 92 which 
relates to the taking of accounts in the Act 
of 1908. The question now is what signi- 
ficance is to be attached to the omission of 
cl. (d) of s. 92 ins. 73 and not whether a 
suit for taking accounts would be maintain- 
able under a section standing likes. 539 
without any prior history. Inthe present 
case prayer (c) of the plaint is a prayer 
demanding accounts and also for directing 
the defendants to pay such sums as are 
found due. But prayer (d) refers to the 
surrender of temple articles, jewels, dccu- 
ments, keys, etc., by the defendants. Surely 
a prayer like this does not come under the 
clause directing accounts. Tt is a prayer 
for the recovery of specific property. Is 
sucha prayer also to come under the general 
clause relating to further relief? We 
find asa matter of fact that provision has 
been made in s. 78 of the Endowments Act, 
which gives a summary remedy for the re- 
covery of any property admittedly belong- 
ing to a temple. If there is any question 
whether property -movable or immovable 
belongs to a temple and if issues arise 
with respect to title to such property, can it 
be said that aclaim to recover such prop- 
erty falls under the general prayer for 
further or other reliefs in s. 73 and lihat 
issues as to title can be tried in such a suit? 
Similarly again we come to prayer (e) which 
asks that the defendants should be directed 
to pay damages for all loss caused to the 
temple by their fraud and mismanagement. 
Is this also a prayer like the one asking 
for accounts? Coulda prayer like this fall 
under cl. (d) ofs. 73 relating to further or 
other reliefs. It may be that under the 
Court Fees Act a prayer for accounting 
may be tentatively valued by the plaintiff 
vide s. 7, cl. (iv) of the Court Fees Act 
(VII of 1870). It may be that the Court 
Fees Amendment Act of 1922 allowed all 
suits for accounts and damages to be filed 


(5) 24B 50; 261 A 199; 40 W N23: 2 Bom, LR 
916; 7 Ser. 559 (P @). 


1934 
with a court-fee of Rs: 15. But this last 
provision of law remained in force. only for 
three years because in 1925. the Religious 
Endowments Act came into force and it pro- 
vided for a court-fee of Rs. 50 for suits under 


8.73 (vide s. 81, Sch. II). Section 81 says: 


“Notwithstanding anything contained in the first 
or second schedule to the Madras Court Fees Amend- 
ment Act, 1922." é 


This shows that the object of s. 81 and 
Sch. II was to raise the court-fee from 
Rs. 15 to Rs. 50 and not to make suits under 
s. 73 cheap. But the question is whether 
it was intended by s. 81 and Sch. II which 
permit a sujt under s. 73 to be filed with a 
court-fee of Rs. 50 that suits not only for 
accounts but also for the recovery of prop- 
erties movable or immovable whether ad- 
mitted or not admitted to belong to a temple, 
suits for damages or loss on account of 
negligence, all such suits could be allowed 
to be filed with a court-fee of Rs. 50 only 
and without stating the valuation of such 
items. Prima facie it looks as if the legis- 
lature could not have intended such suits to 
be filed under s. 73. It is contended by 
the Advocate General wh) appeared for the 
respondenis that cl. 2) of s. 73 shows that 
no suit claiming any relief in respect of the 
administration or management of areligious 
endowment can be instituted except as pro- 
vided by the Act, i. e., by s. 73. But this 
construction proves a little too much for 
them for it is conceded that according to the 
decisions certainly there are suits which are 
„held not to be covered by s. 73 though they 
do relate to the administration or manage- 
ment of a religious endowment. In Vythv- 
linga Pandarasannadhiv. Temple Committee, 
-Tinnevelly Circle (6), it was held by my 
learned brother, Cornish, J , and Curgenven, 
J., that s. 73 is not a bar to the institution 
ofa suit to establish a right of hereditary 
trusteeship of a temple and for certain con- 
‘sequential reliefs. It was also held that 
“except as provided by this Act” in s. 73 
meant ‘contrary to the provisions of this Act.” 
It has not been contended before us that this 
case is wrongly decided. And when a 
person wants to establish his right to the 
hereditary trusteeship of a temple as against 
other persons who deny it, it cannot be said 
that in some sense the suit relates to the 
‘administration or management of a reli- 
-gious endowment because if the plaintiff 
‘succeeds in such a case the endowment 
will have the benefit of his management as 
hereditary trustee but if he fails the endow- 
(6) 133 Ind. Cas. 14; 54 M 1011; 34 L W 254; Ind, 
Rul. (1931) Mad. 702; A I R 1931 Mad. 801;61.M L J 
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ment will not have his heirs as managers 
and such a suit will finally decide the point 
whether a particular person, heirs also, shall 
take part or shall not take part in the ma- 
nagement of the temple. In a general 
sense it cannot be said that such a suit 
does not relate to the administration or 
management of the temple. If the words of 
s. 73 are to be construed liberally such a 
suit would be ‘barred by that section and 
yet it was held that it was not barred. 
Again in Hazarimull Chandukchand v. Ve- 
dachala Chettiar (7), my Lord the Chief 
Justice and my brother Cornish, J., held that 
a suit by the trustee of a temple to recover 
property from alienees is not governed by 
s. 73. Here again it is conceded that the 
decision is correct. Ifthe words “in respect 
of administration or management” are to 
be construed ina liberal sense such a suit 
has relation to the administration or man- 
agement of the temple because where 
property is lost to the temple, the trustee 
has to recover it; if an attempt is mide t3 
restore it, the result of the attempt is to 
improve the management for administration 
of the temple and to cure the result of past 
maladministration. And yet it was held 
that s. 73 does not bar sucha suit. Again 
in Ranganayaki Bai Ammal v. Shivarama 
Dubey (8) Curgenven, J., held that s. 75 (1) 
(a) does not enable the institution of a suit : 
unprovided for by. the rest of the section 
and that a suit by some trustees for the re- 
moval of co-trustees does not fall under this 
section. I agree with all these decisions 
and the main principle underlying 


them. The principle underlying them is 


that s..73 ought not to be construed as if it 


prohibits the filing of any suit relating to 


the administration or management of a 
religious endowment, Some limitation has 
to be placed upon the apparent generality 
of the language ins. 73, cl. (2). Oo what 
principle is such a limitation to be based ? 
I think the key to the situation is to be 
obtained by reading cl. (2) as a pendant to 
cl. (1)andas prohibiting suits like those 
provided incl. (1) from being filed except 
as provided for in the Act, t. e., under s. 73. 
Formerly they could be filed under s. 92, 
Civil Procedure Code, and O. I, r.8. The 
object of s. 73 is to prevent the filing of 
such suits under s. 92 or under any other 
provision and to see that they are filed 

(7) 133 Ind Gas 74;55 M 549; AL R 1932 Mad 
231; (1932) M WN 9; 62M LJ 180; 35 L W 156; Ind. 


Rul (1932) Mad 493. 
(8; 122 Ind Cas 337; 58 M LJ104;A I R 1930 
Mad. 236: Ind. Rul. (1930) Mad. 305; 31 L W 
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only under s. 73 of the. Endowment Act, 
and to fixa Court fee- of Rs. 50 for such 
suits. Its object is not to prevent oth r 
suits not falling under cl. (1) from being 
filed. outside the Act. It is agreed on both 
sides that cls. (1) and (2) should be con- 
stiued so as to be consistent with each 
other. It is conceded on the one hand by 
the appellants that if cl. (2) prohibits the 
filing of all suits except as provided by the 
Act, el. (1) should be so construed as to 
permit the filing of such suits. It is con- 
ceded by the respondents that if certain 
suits are not covered by cl. (1) and should 
not be filed under s. 73, cl. (2) should not 
be so interpreted as to prohibit the filing of 
those suits under provisions outside the 
Act. Tothis extent both sides are agreed. 
But the respondents want as wide a con- 
- struction to be given tos. 73 particularly 
so as to include suits of the kind before 
-us and for the purpose of arriving at such 
a conclusion they rely on the language of 
‘cl, (2). But when we find a number of deci- 
sions excluding a number of suits from the 
‘operation of cl. (2), obviously, we must 
regard them as excluded also from the 
operation of cl. (l). They do not fall 
under the general words of c). (d) “furcher 
or other reliefs”. Then why should this 
particular suit be held to fall under s. 73 ? 
Tt prays for damages without any valua- 
tion of the damages. It prays for the 
recovery of property without any valuation 
of the property and without payment of 
any court-fee inrespect of these twoitems. 
In my opinion s. 73, having regard to the 
manner in which it has come to be fram- 
ed and taken with the provisions relating 
to court-fees, is confined to cases in which 
the main relief falls under any of the els. 
(a), (b), (c), and (d) covers relief only inci- 
dental to or ejusdem generis with the main 
reliefs and it is because it is to be confined 
to suits of such a simplified nature that the 
court-fee is made- définite and limited to 
Rs.50. Onthe one hand suits unders. 73 
are not made too cheap like the suits 
under the Court Fees Amendment Act of 
19-2 or under the Court Fees Act, VII of 
1870, where the notional valuation given 
by the plaintiff may be very small. On the 
other hand they are not made too costly 
because itis inexpedient to do so where 
the relief is for the removal of a trustee, 
or to vest property in‘a Receiver ete. But 
when it is sought to recover properties 
which may be worth thousands or even 
lakhs and to recover moneys as theresult 
of taking accounts of gross mismanage» 
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ment or as:damages for some act of default 
to permit” such suits to be filed with a. 
court-fee of Rs. 50 seems not to have been 
intended by the Legislature, In my Opl- 
nion beyond the reliefs exp essly mentioned 
in (a), (b) and (c) of s. 73 and ary: relief 
incidentalto them no further relief can be 
prayed forin the suit. On this ground I 
allow the appeal in so far as it prays for 
taking of accounts and making defendants 
Nos. 1 to 10 liable for the amount found due 
on the taking of such accounts. As to the 
actual scheme, that has to be dealt with 
inthe connected appeal against O. S. No. + 
of 1929 and it will be dealt with separate- 
ly. 
In the case of a devaswam which hap- 
pens to be grossly mismanaged as in this 
case not on account of so much of the dis- 
honesty of the trustees but on account of 
disunion among them, what one has to be 
moreanxious about is the framing of a 
scheme which will place the future manage- 
ment of thetempleon a sound footing. As 
lo the past, if any one isactually found to 
have come into possession of moneys or 
properties of the temple, no doubt, slepe 
ought to be taken against them for recover- 
ing them. Similarly in the case of gross 
negligence or wilful default. But it is 
inexpedient that steps should be taken 
against hereditary trustees who discharged 
athankless task for the consequences of 
their failure to discharge their duties on 
account of the impossibility of discharging 
those duties arising out of disunion among 
them. And men in the position of the 
present plaintiffand the Board ought to 
concentrate their attention on placing the 
management of this temple on a sounder 
footing from the point of view of future 
management. 

A memorandum of objections has been 
filed by the 8th respondent. the Endow- 
ments Board. It is urged that these 
trustees ought to be removed. We agree 
with the learned District Judge that in the 
circumstances no case has been made out 
for their removal and we hope that no such 
necessity will arise if a proper scheme of 
management is framed. It is then urged 
that we should make Nedungadi and 
Chandu Nair: parties’ to this appeal and 
give decrees againstthem. This does not 
strictly arise in a memorandum of objec- 
tions. The proper remedy was to have 
filed a revision petition against the order 
exonerating them. Itis true we have got 
inherent power now to make them parties 
and proceed against them, But we do not 
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y reason why we should exercise that 
in this case. The memorandum ot 
ons is therefore dismissed;. we reserve 
er as to the costs until the connected 
is heard. ih 


nish, J.—I agree that this appeal in’ 


; of the decree foran account should 
owed. In my judgment it is not 
ent to the Court in a suit instituted 
s, 73 (1) to decree an account and 
and this is a fatal objection to 
lecree made against the trustee- 
ants in the present svit ; 
mparison of s. 7.5 (1) of the Religious 
ments Act with s.92 (|) of the Code 
that cls. (a), (b), (c) and (d) of s. 73 
een taken from cls. (a) and (b), (©, (e), 
92. There was no need to repro- 
19.73 the cls. (f) and (g) of s. 92, 
e provision is made elsewhere in the 
rsanction of a sale or mortgage of 
slonging to a religious endowment 
and for settling a scheme of manage- 
(Vide ss. 57 and 63). Section 73 
19 no clause corresponding with 
of s. 92 for “directing accounts and 
ies”. Theomission must have been 
\dvisedly. It would indeed be strange 
ramers of the Endowments Act with 
cedent of s. $2 (1), Civil Procedure 
befuretheir eyes and knowing that 
which had no counterpart in s. 539 
1882 Code had been inserted in 
) of the 1908 Code in order to make 
that which had been the subject of 
nt views in the different High 
[See Abdur Rahim v. Mohamed Bar- 
(9)], should have chosen to leave ib 
) doubt whether a direction for an ac- 
nd inquiry could be given as ancillary 
n a suit under s. 73 (1) of the Act. 
c there is a perfectly valid explana- 
' the omission from s. 73 of a clause 
onding to clause (d) of s. 92. 
‘ffective machinery is set up by the 
controlling the conduct of trustees 
‘ious endowments. The Act requires 
.eccounts. shall be kept by temple 
s and that these accounts shall be 
l annually by Government auditors 
The audit report must specify all 
f improper expenditure or of failure 
wer moneys due to the institution or 
caused by neglect or misconduct 
trustee (s. 47). A failure to, keep 


3 Ind. Cas. 361; 55 C 519 at p. 5 
Y16; 55 1A 96;9 PL T65;-1L- i 

W 333; 32 OW N 482; 26 AL J 4643;f4 M 
; 20 Bom. L R 774; 48OL J 
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accounts would be. a neglect ` of duty, 
for .which, of course, a trustee of a non- 
excepted temple’; might be, removed: from 
office under s. 53,:0r; Tú the case of a trustee 
of an excepted temple, by means.of a suit 
under.s. 73 (1). In view of -the ample pro- 
visions in the Act for checking the accounts 
and fixing the liability of trustees, 1 think 
that a special provision enabling the Board 
or persons interested in the proper ad- 
minstration of the trust to suefor an account 
and inquiry would be superfluous. The 
audit will discover, as far asics is discover. 
able, the extent of a trustee’s misappropria- 
tion or. misapplication of trust money or 
of the loss occasioned by his neglect or 
default; and the audit report fultils the 
very purpose of a decree directing ac- 
counts.and inquiries. This seems to me 
the explanation of the omission of clause 
(d) of s. 92 ofi the Code from the reliefs 
classified in s.73 (1) of. the.. Act. The 
money found due by atrustee on an audit 
report would be a debt by the trustee to 
the temple, and would be recoverable in a 
suit either by a co-trustee, or bya new 
trustee appointed in the place of. the 
trustee in default, or, if a scheme has been 
framed, by the person or body appointed 
to the management. . 

It has been strongly argued that such 
a suit would be barred by sub-s. (2) of 
s. 13. I do not agree with this conten- 
tion, It would be barred only if it was a 
suit that could be instituted in the manner 
provided by the Act. In Vythilinga Pandara 
Sannadhi v. Temple Committee, Tinnevelly 
Circle (6), it was held that the words in 
s.73 (2)“no suit in respect of such 
administration or management shall be 
instituted except as provided by this Act” 
mean “no saitin respect of such administra- 
tion or management shall be instituted con- 
trary tothe provisions of this Act.” The 
Act makes specific provisions for the in- 
stitution of suits in respect of the administra- 
tion or management of religious endow- 
ments ins. 73 (1) and in ss. 99 (4), 57 (3), 
63 (4), 65 and 67 (4) and (5). A suit in 
respect of the administration of a religious 
endowment would not be contrary to the 
provisions of the Act ifitis nota suit for 
which the Act has made provision. For 
this reason I think that such a suit as 
I have described would not be barred by 
s. 73 (2). This view seems to me to be 
in conformity with the policy ofs. 73 (1) 
ofthe Act. The consent of the Board or ` 
temple committee which must be obtained 
by a party desirous of instituting a suit 
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under s. 73 (1) is obviously intended to serve 
as a check upon vexatious or frivolous suits 
against temple trustees. But there is no 
occasion for this check when the suit is 
to recover a debt ascertained and report- 
ed by the Official Auditors to be due by 
a trustee tothetemple. In fact, it would 
be the duty of the persons in charge of 
the management of the endowment to sue 
for this debt. 

Upon the merits generally of the appel- 
lants’ case and of the Memorandum of 
Objections I donot wish to add anything 
to the observations of my brother 
Ramesam, J., with which I entirely agree. I 
think the circumstances of the case are 
such that the Court should be rather con- 
cerned to formulate a scheme to prevent 
mismanagement of the endowment pro- 
perties in the future than to seek to visit 


the trustees with punishment for their 
past shortcomings. ` 
A. Order accordingly. 


———— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 468 of 1930 
SULAIMAN, O. J., AND MUKERJI, J. 
January 16, 1934 
Syed MUSI IMRAN—Derenpant— 
APPELLANT 
versus 


COLLECTOR or BISNORE ww CHARGE 
oF COURT or WARDS Syed ALIIMRAN'S 
ESTA TE—PrLaintirF—RESPONDENT 

U. P Court of Wards Act (IV of 191%), ss 8,12, 
55—Limitation Act (IX of 1908, s 6—Lunatic— 
Guardian—Fact that guardian could have sued 
earlier— Whether deprives lunatic of protection 
under s,6—Court of Wards merely assuming super- 
intendence— Estate, if vests in Court of Wards—Costs 
—Discretion—Interference in second appeal— Rateable 
costs, 

The mere fact that there was a guardian on 
behalf ofa lunatic who could have sued earlier will 
not deprive him of the protection giver to bim 
under s. 6, Limitation Act. 

Under s. 12 of the U. P, Court ot Wards Act the 
Court of Wards merely assumes superintendence of 
the property of any proprietor; the estate does not vest 
in the Court of Wards. No doubt s. 55 ofthe Act 
provides that the Collector in charge of the proper- 
ty should sue and be sued, but that is a mere 
matter of procedure and does not affect thelaw of 
limitation. 

The question of costs isa matter of discretion 
for the Courts and unless the Court bas acted in 
infringement of some definite rule or principle the 
High Court will not interfere in second appeal. 
The contention that in the absence of an appeal or 
cross-objection filed inthe lower Appellate Court, 
the Court had no jurisdiction to make the parties 
receive rateable costs, bas no force. It is open to 
the lower Appellate Court to give the defendant 
credit forthe costs incurred by him in the first 
Court so Jong asthey didnot exceed the amount 
which it was going to decree to the plaintiff, 
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S. C. A. from the decision of the Extra 
Additional Subordinate Judge, Moradabad, 
dated February 4, 19:0. 

Mr. A. Sanyal, for the Appellant. 

Mr. Muhammad Ismail, Government Advo- 
cate, forthe Respondent. 


Judgment.—This is a defendant's 
appeal arising out of a suit for recovery 
of amount due to the lunatic Syed Ali 
Imran from the defendant Syed Musi 
Imran. The defendant was appointed 
manager of the estate of the lunatic and 
held possession from March 3, 1920 till 
August 29, when he was discharged or dis- 
missed from the management. The Court 
of Wards appears to have taken over super- 
intendence of the estate of thelunatic under 
s. 8, sub-s. (1) cl. (d) (ii) of the Court of 
Wards Act. According to the plaintiff, 
the Collector, who was in charge of the 
estate on behalf of the Court of Wards, did 
not discover till May 7, 1925 that the defend- 
ant manager had allowed a decree for money 
against himself to berealised by attach- 
ment of the rent of Barlowgang Post Office 
belonging to the lunatic. There can be no 
question that the defendant was liable to 
refund this amount to the lunatic. The 
only plea that was taken in the written 
statement was that the claim was barred 
by time. It dces not, however, appear 
that the plea was taken seriously and it 
does not seem tò have been pressed either 
in the trial Court or in the lower Appellate 
Court, for there is no reference to it in 
either of the judgmerts, 

In second appeal for the first time the 
learned Counsel for the defendant takes 
the plea thatthe claim was barred by time, 
Now, if time began to run against the 
lunatic from August 29, 1924 when the 
defendant was discharged, then the three 
years would certainly have expired before 
the institutionof the present suit. But it 
is admitted that the lunatic is still under 
a disability, and it must, therefore, be held 
that he is protected under s. 6 of the 
Indian Limitation Act. The mere fact 
that there was a guardian on his behalf who 
could have sued earlier, would not deprive 
him ofthe protection given by that section. 
The learned Counsel has to concede that if 
the lunatic were to become sane and were 
sued, he would have three years after 
regaining his sanity to institute the suit. 
In these circumstances, it is difficult to see 
how he can argue that the claim on the 
present date is barred by time. 

There might have been something to be 
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said for the defendant if the estate of the 
lunatic had become vested in the Court of 
Wards and the Court of Wards were 


suing in its own capacity as plaintiff But- 


this is not the case here. Under s. 12 of the 
Court of Wards Act the Court of 
Wards merely assumes superintendence of 
the property of any proprietor, the estate 
does not vest in the Court of Wards. No 
doubt s. 55 of the Act provides that the 
Collector in charge of the property should 
sue and be sued, but that is a mere matter 
of procedure and does not affect the law 
of limitation. The suit in effect isa suit 
brought by the ward through the Collector 
in charge of the Court of Wards and the 
claim is to recover the money due to the 
lunatic from the defendant. 


In these circumstances, the claim cannot 


be barred by time. We dismiss the appeal 
with costs. 

The plaintiff has filed a cross-objection as 
regards the costs of the first Court. The first 
Courthad dismissed the claim but at the same 
time directed that the parties should bear 
their own costs. On appeal the District 
Judge decreed the claim for about Rs. 690 
but dismissed the rest of the claim. He, 
however, ordered that the parties should 
get rateable costs from each other in both 
Courts. 

In the cross-objection it is urged that the 
lower Appellate Court should rot have 
allowed the defendant any credit for the 
costs incurred by him in the 
because he had not preferred any appeal 
or cross-objection from the order of the first 
Court not allowing him his ccsts. The 
question of costs is a matter of discretion 
for the Courts and unless the Court has 
acted in infringement of some definite rule 
or principle we would not interfere in 
second appeal. Itis urged that inasmuch 
as there was no appeal or cross-objection 


filed in the lower Appellate Court, the 
Court had no jurisdiction to make the 
parties receive rateable costs. This 


objection has no force. 

The claim of the plaintiff having been 
dismissed, the defendant might not have 
thought it worth his. while to file an appeal 
on the question of costs or even file a cross- 
objection. But when the lower Appellate 
Court was going to grant the plaintiff a 
decree for a sum which had been disallow- 
by the Court of first instance, it was open 
to the defendant to support the decree of 
dismissal as regards that amount under 
O. XLI, r. 22, Civil Procedure Code and 
urge that the claim of the plaintiff should 
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not be decreed in full, but that a deduction 
should be made from it equal to the amount 
of the costs which he had incurred in the 
first Court and which had been wrongly 
dismissed. It was, therefore, open to the 
lower Appellate Court to give the defend- 
ant credit for the costs incurred by him 
in the first Court so long as they did not 
exceed the amount which it was gaing to 
decree to the plaintiff. We, therefore, do 
not think it proper to interfere with the 
discretion of the lower Appellate Court. 


We accordingly dismiss the cross- 
objection also with costs. 
N. Appeal dismissed. 





OUDH CHIEF COURT 

Revision Application No. 15 of 1933 

March 13, 1934 
SRIVASTAVA, J. 
* Pandit CHANDRA DATT BAJPEI— 
DEFENDANT—APPLIOANT 
Versus 
Firu CHANDER SEN DULI CHAND— 
PLAINTIFF — OPPOSITE PARTY 

Negotiable Instruments Act (XXVI of 1881), ss 64, 
76 (d)— Bill of exchange—No acceptor—Presentation, 
if necessary — Hundi—Drawer and drawee same 
person—Presentation on due date, if necessary. 

Ins 6i, Negotiable Instruments Act by reason of 
the word ‘respectively’ used ix it, the word ‘maker’ has 
reference to promissory notes, the word - ‘acceptor’ 
to bills of exchange and the word drawee to cheques. 
When fhere is no acceptor of the bill, no presentment 


is necessary. a i 
In the zase of hundis, in which the drawer and 


the drawee is the same person, n° presentation on 
due date is necessary as from the nature of the case, 
the drawer cannot suffer damage from the want of 
such presentation. Pachkaurt Lal v. Mul Chand ('), 


referred to. 


Appl. in Revi. against the order. of the 
Subordinate Judge, (as Judge, Small Cause 
Court), Hardoi, dated October 25, 1932. 

Mr. D. K. Seth, for the Applicant. 

Mr. Avadh Behari Varma, for the Oppo- 
site Party. 


Judgment.—tThis is an application for 
revision of-the judgment and decree dated 
October 25, 1932, passed by the learned 
Subardinate Judge of Hardoi in the exer- 
cise of his Small Cause Court jurisdiction. 
It arises out of a suit based on a hundi. 

Thefirst contention urged on behalf of 
the defendant applicant is that the suit 
ought to have been. dismissed because the 
hundi in suit had not been presented to the 
defendant for payment before the institu- 
tion of the suit. This contention is based 
on the provisions ofs, 64 of the Negotiable 
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‘Instruments "Act which provides that pro- 
missory notes, bills of exchange and 
cheques must be presented for payment to 
the maker, acceptor or drawee thereof 
respectively by or on behalf of the holder 
and that in default of such presentment 
the other parties are not liable to the holder. 
The hundi in question was drawn by the 
defendant on himself. There was no 
acceptor of the hundi. As I read the sec- 
tion 1t Seems to me that by reason of the 
word ‘respectively’ used in it the word 
‘maker’ has reference to promissory notes, 
the word ‘acceptor’ to bills of exchange and 
the word ‘drawee’ to cheques. If this view 
is correct, then no presentation was neces- 
sary in the case of the bill of exchange in 
suit because admittedly there was no 
acceptor of this bill. Even assuming that 
the section applies to the case of a drawee 
of a bill of exchange, the position is that in 
this case the same person was the drawer 
as wellas the drawee. Section 76 clause 
(d) of the Negotiable Instruments Act 
dispenses with the necessity of presentment 
for payment as against the drawer, if the 
drawer could not suffer damage from the 
want of such presentment. In Pachkauri 
Lal v. Mul Chand (1), it was held by a 
Benchof the Allahabad High Court that in 
the case of hundis, in which the drawer and 
the drawee is the same person, no presenta- 
tion on due date is necessary, as from the 
nature of the case, the drawer cannot 
suffer damage from the 


presentation. Thus in any view of the case 
I think that the applicants contention 
must fail. 


Nextit was argued that the finding of 
the lower Court that the plaintiff had noth- 
ing to do with the Lucknow company 
which had financed the purchase of the 
motor bus which had led tothe execution of 
the hundi in suit was perverse and opposed 
to the documentary evidence on the record. 
The finding is supported by the statement 
of the plaintiff which appears to have been 
believed by the lower Court. I can see 
nothing in the documentary evidence to 
justify me in holding that the finding is 
perverse or unreasonable. 

The result therefore is thatthe applica- 
tion fails and is dismissed with costs. 

N. Application dismissed. 


(1) 66 Ind, Oas. 503, 44 A 554; #0 AL J437;A IR 
1923 All. 279, 
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ALLAHABAD HIGH COURT. 
Civil Revision Case No. 314 of 1933 
January 26, 1934 
THov AN : KISCH, Jd. 
JAGRUP RAM KASAUNDHAN — 

PLAINTIFF APPLICANT 
VETSUS co 
KASHI PRASAD GUPTA AND OTHERS 


— DEFENDANTS -- OPPOSITE PakTy 

Civil Procedure Code (Act V of 90%, Sch II, 
para. 1—Non-contesting derendant not joining im 
reference — Award, if invalid as between plaintiff and 
contesting defendants —Arbitrator —Failure to disclose 
indebtedness to father-in-law of one of the defendants 
— Whether constitutes misconduct 

In a reference to arbitration when all the defendants 
do not agree to the arbitration, if the non-concurring 
defendant is a non-contesting defendant, the reference 
as between the plaintiff and the contesting defendants 
is valid and if the non-contesting defendant has by 
his subsequent conduct consented to the reference by 
being in Court throughout the whole of the arbitration 
proceedings, it is not open to him or tojthe plaintiff 
to maintain that he was nota party to the arbitration. 
Bankey Lal v, Chotey Miyan Abdul Shakur (4), 
applied. Gopal Das v. Baij Nath (1), Tej Singhv. 
Ghasi Ram (2) and Abudar Beg v. Nathumal (3), 
distinguished. [p.117@, col. 2]. 

There is undoubtedly a duty upon an arbitra- 
tor to disclose material facts which might reasonably 
be held to have prevented any of the parties to the 
arbitration agreeing to hi} appointment as 
arbitrator. If hefails to disclose such facts then 
the arbitrator is guilty of misconduct within 
the meaning of para ! of Sch. II of the Code of 
QGivil Procedure Buat the fact that thea arbitrator 
did not disclose that he was indebted to the 
father-in-law of one of the defendants does not con- 
stitute misconduct on the part of the arbitrator nor 
vitiate the award, especially when the debt is an 
ordinary business debt. {p 1170,-col. 2; p. 1171, col. 1.) 


Appl. Revi. against an order of the 
Munsif of Gorakhpur, dated March 6, 1933. 

Mr. Shiva Prasad Sinha, for the Appli- 
cant. 

Messrs Muhammd Ismail, D. P. Malaviya 
and Shambhu Prasad, for the Opposite 
Party. 

Judgment.—This is an application in 
revision against an order of the Additional 
Munsif of Gorakhpur, dated March 6, 1938, 
ina suit by the applicant against the 
opposite party. 

The suit arises out of an arbitration 
award. On April 25, 1929, defendants 
Nos. 1-3 in the suit, executed a promissory 
note in favour of defendant No. 4. On 
December 19, 1931, defendant No. 4 trans- 
ferred the promissory note to the plaintiff; 
The plaintiff brought the suit on the basis 
of the promissory note against defendants 
Nos. 1-3 and he alsoimpleaded defendant 
No. 4. 

Defendants Nos. 1-3 and the plaintiff 
agreed to;have the question in dispute 


a, 
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between them settled by arbitration. An 
arbitrator was appointed by the Court 
who heard evidence and arguments on 
behalf of the parties and finally issued an 
award in favourof defendants Nos. 1-3. 
As a result of. this award the learned 
Munsif passed the order against which this 
application is preferred. The order is in 
these terms:— 

“It is thereforeheld that the award is valid so 
far as itadjudicates matters between the plaintif 
and the defendants Nos. 1-3. As there was no refer- 
‘ence by plaintiff and defendant No. 4 so the matters 
between them could not be decided by arbitrator. 
The Court will fix a datefor final disposal of the 
case between plaintiff and defendant No.4.” 

Learned Counsel for the applicant has 
invited us to seb aside this order upon the 
following grounds, viz: — 

(1) That the reference io arbitration is 
invalid inasmuch as defendant No.1 was 
not a consenting party thereto. 

(2). The arbitrator was guilty of mis- 
conduct inasmuch as he did not disclose to 
the party the fact that he was 
o to the father-in-law of defendant 

o EI 


In support of his contention that the 
reference to arbitration was invalid 
because of the non-concurrence therein of 
defendant No. 4, he has referred us to 
three decisions of this Courtin Gopal Das 
v. Batj Nath (1), Te) Singh v. Ghast kam 
(2) and Abudar Beg v. Nathumal (3). He 


has contended that upon the basis of these ` 


decisions the reference in the present case 
is invalid, because all parties whe were 
interested inthe suit within the meaning 
of para.1 of Sch. Tl of the Code of Civil 
Procedure, had not agreed to the arbitra- 
tion, Paragraph 1 is in the following 
terms:— 

“Where in any suit all the parties interested agree 
that any matter in difference between them shall be 
referred to arbitration, they may, at any time before 


judgment is pronounced, apply tothe Court for an 
order of reference.” 


We are of opinon that the two earlier 
decisions referred to by learned Counsel 
for the applicant do not support the wide 
proposition which he has invited us to 
accept, namely, that in all cases before 
there can be a valid reference to arbitra- 
tion, all the parties to the suit, no matter 
what the nature of the suit is, must agree 
to the reference. The cases reported as 
Gopal Dasv. Baij Nath (1) and Tej Singh 
v. Ghasi Ram (2) are partition cases, and 
there can be no doubt that in such cases 


(1) 91 Ind. Cas. 930; 24 A L J 235; AIR 1926 All. 
238: 48 A 239, 

(2) 102 Ind. Cas, 236; 25 A L J 608; AIR 1927 
All. 563. . oa od 
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all the parties to the suit, are vitally 
interested in questions in relation to the 
partition which may be referred by the 
plaintiff and some of the defendants to 
arbitration. It is only right, therefore, 
that if the questions raisedin the suit for 
partition are to besubmitted to the decision 
of an arbitrator, all the parties should agree 
to the reference. l 

The decision in Abudar Beg v. Nathumal 
(3) whichis a Single Judge decision, does 
at firstsight appear to support the argu- 
ment of the learned Counsel for the 
applicant. In that case, as in the present 
case, apromissory note had heen executed 
by the first defendant in favour of the 
second defendant. The second defendant 
assigned the promissory note to the plaint- 
iff. The plaintiff filed a suit. The relief 
claimed against the defendant was that in 
case the first defendant be found to have 
made any payment to the second defend- 
ant in respect of the promissory note, a 
decree be passed against the second defend- 
ant. The plaintiff and the first defend- 
ant only agreed that the matter in dispute 
should be referred to arbitration. The 
case was referred to the decision of an 
arbitrator appointed by the plaintiff and 
the first defendant without discharging the 
second defendant from the array of parties. 
Ii was held by the learned Judge who 
decided the case that the second defendant 
was not proforma ‘defendant and was as 
much interested in meeting the defence 
of the first defendant as the plaintiff 
himself because, if first defendant's plea 
prevailed, the second defendant would be 
exposed to a claim for damages by the 
plaintiff and therefore the reference was 
in contravention of para. 1 of Sch. II of 
the Civil Procedure Code, and the award 
based thereon was invalid. Now in that 
case the ielief claimed was somewhat 
different from the relief claimed in the 
present case. In the first case a reference 
to the plaint discloses that the plaintiff 
claimed on the footing of the promissory 
note as against defendant No, 1 and on 
the. footing of the assignment against 
defendant No. 2. In the present case the 
claim of the plaintiff was directed against 
the defendants who had executed the 
promissory no:e and there was no separate 
relie! claimed against defendant No. 4. 
In other words, so far as the present 
suit is concerned, the plaintiff impleaded 
defendant No. 4 really as a pro forma 


(3 147 Ind. Cas 869; (1933) A LJ 602; A IR 1933 
All. 739; 6 R A 518; 1934 All. L R 261. 
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defendant. It: was not disputed that in 
the present suit the plaintiff would not 
have heen entitled to get from theCourt 
any order against defendant No. 4. As 
against the decision in Abudar Beg v. 
Nathumal (3) the learned Counsel for the 
opposite party has referred us to the case 
of Bankey Lal’ v. Chotey Miyan Abdul 
Shakur (4). In that case two Judges of 
this Court held that in a case wherethe 
interests of the defendants may be 
severed, there does not appear to be any 
bar to some of the contesting defendants 
joining with the plaintiffs in referring 
the matter in difference between them to 
arbitration. In the course of their judg- 
ment the learned Judges say: 

“If one of the two defendants who were jointly and 
severally liable and the plaintifis agree that there 
should bea reference to arbitration, the mere fact 
that the second defendant did not join will not debar 
the parties agreeing to an arbitration from making a 
reference to arbitration.” 

The terms of para. 1 of Sch.II were then 


quoted and the learned Judges proceeded: & 

“This does not mean that all the parties who are 
contesting a suit must necessarily join in arbitration. 
There may be cases in which it would not be possible 
to decide a case by compartments, i e, where an 
arbitrator may be appointed to decidea part of the 
case and the Court should decide the rest‘of it; 
such acase would be a suit for partition, for example. 
But where the interests of the defendants may be 
severed, asin this case, theredoes not appear to be 
any bar to some of the contesting defendants joining 
with the .plaintiffsin referring the matter in difference 


between them to arbitration.’ 
In that case it will be observed the 


Court laid down the rule that even where 
one or more contesting defendants do not 
agree to the arbitration and if one of the 
contesting defendants agreed, the arbitra- 
tion between the plaintiff and him is valid. 
A fortiori where the non-concurving defend- 
ant is a non-contesting defendantthe refer- 
ence between the plaintiff and the contest- 
ing defendant must be valid. The case 
reported in Bankey Lal v. Chotey Miyan 
Abdul Shakur (4) does not appear to have 
been brought to the notice of the learned 
Judge who decided the case reported in 
Abudar Beg v. Nathumal (6). Learned 
Counsel for the applicant has maintained 
that there is no distinction in principle 
between the case reported in Abudar Beg 


v. Nathumal (3) and the present case and 


he has referred in particular to a passage 
in the judgment which is as follows:— 

“If the second defendant has been impleaded as a 
defendant and his own rights and liabilities are in any 
way affected by the issue arising between the plaintiff 
and the first defendant, he has as much interest in 
meeting the defence of the first defendant as the 

(4) 133 Ind. Oas. 31; 53 A 669: (1931I)AL J 442; 
A I R1951 Ali, 453; Ind. Rul. (1931) AH, 575, 
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plaintiff himself because, as already stated, if defend: 
ant No. 1's plea prevails, the second defendant would 
be exposed to a claim for damages by the plaintiff”. 
Wecannot say from the information 
before us in the present case whether thé 
circumstances and the pleas taken by 
defendants Nos. 1-3 are similar to those 
which obtained in that case; but if they 
are, we are prepared respectfully to disagree 
with the decision of the learned Judge 
in the case reported in Abudar Beg v. 
Nathumal (3). In the earlier case, Bankey 
Lalv. Chotey Miyan 4bdul Sahkur (4) two 
learned Judges held that, if the interests 
of the defendants could be separated, 
then the plaintiff and some of the defend- 
ants could validly enter into an arbitra- 
tion which was not joined by the other - 
defendants. Now, the real interest of 
defendant No.4 in the present suit and in 
the result ofthe present suit seems to be 
really nil. Before the plaintiff could 


obtain any award against him the plaintiff 


would have to file a fresh suit. Whatever 
the interest of the non-contesting defend- 
ant No. 4 is in the result of the suit, we 
are clearly of opinion that it is not an 
interest within the meaning of para. 1 of 
Sch. II of the Civil Procedure (ode and 
whatever it is, we are of the opinion 
further that it may be separated from the 
interest of defendants Nos. J-3. 


We hold, therefore, that the reference 
entered into by the plaintiff and defendants 
Nos..1-3 was avalid reference and that 
the award of the arbitrator is not vitiated 
by the fact that defendant No.4 was not 
a party to the reference. We would 
observe further that by his subséquent 
conduct defendant No. 4 seems to have 
consented to the reference. He was in 
Court throughout the whole of the arbitra- 
tion proceedings. He must, have’ given 
evidence in support of the plaintiff’s claim 
in the arbitration proceedings, and we are 
of opinion that it is not in his mouth now 
orin the mouthof the plaintiff to maintain 
that defendant No. 4 was nota party to the 
arbitration. 

With regard to the second ground of 
objection tothe award which was taken 
by learned Counsel for the applicant, 
namely, that the award is invalid because 
of misconduct on the part of the 
arbitrator in failing to disclose the fact 
that he was indebted to the father-in-law 
of defendant No. 4, we are of opinion that’ 
we cannot sustain this argument. There 
is undoubtedly aduty upon the arbitrator 
to disclose material facts which might 


1934. 
reasonably be held tohave prevented any 
of the parties to the arbitration agreeing 
tohis appointment as arbitrator. If he 
fails to disclose such facts then it would 
appear, according to the. authorities to 
which we were referred, that the arbitrator 


is guilty of misconduct within the meaning- 


of para. |! of Sch. IL of the Code of Civil 
Procedure. If, for example, it had been 
shown that the arbitrator was indebted to 
one of the defendants andhe had failed to 
disclose that fact to the plaintiff, we are of 
opinon that it could have been argued with 
force that the arbitrator was guilty of 


misconduct within the meaning of the 
. paragraph referred to, We are not 
prepared ‘however, to hold that the 


arbitrator has been guilty of misconduct in 
the present case. We had no informa- 
tion as to the nature of the indebtedness 
between the arbitrator and the father-in-law 
of defendant No 1. For aught we 
know, the debt due by the arbitrator to the 
creditor may have been an ordinary 
business debt. Ifthat beso, we are clearly 
of the view that the failure to disclose the 
fact of the indebtedness would not amount 
to misconduct. But we haveno information 
either of the nature or the amount of indebt- 
edness and, in these circumstances, we are 
of opinion that the applicant has failed to 
establish that the arbitrator has been guilty 
of misconduct such as would, induce the 
Court to set aside his award. 

In the result we dismiss this application 
with costs. 

N. Application dismissed. 
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OUDH CHIEF COURT 
Application No. 99 of 1925 
March 12, 1934 
Srivastava AND NANAVUTTY, JJ. 
Musammat AZIZ JAN AND OTHERS— 
DEFENDANTS—APPLIOANTS 
versus 


SUMER SINGH AND OTHERS— PLAINTIFFS— 


OPPOSITE PARTY 
-~ Minor—Suit bya person on his behalf and as next 
friend of his minor brother—Application for with- 
drawal of suit— Withdrawal, if can be made as regards 
minor—Appointment of another as next friend— 
Propriety of. 

Where a suit was instituted by a person on be- 
half of himself andas next friend of his minor 
brother to set aside a transfer made by their father 
and subsequently thenext friend applied saying 
that the transfer was valid and prayed that the suit 
should be dismissed : 

Held, that the institution of the suit had the 
effect of making the minor a ward of the Court, 
and as the withdrawal of the suit on behalf of the 
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minor was notin his interest, another person might 
be appointed as next friend and the suit could be 
withdrawn only so far as the former next friend 
was concerned. Karamali Rahimbhoy v. Rahimbhoy 
Haribhoy (C), Doraiswami Pillai v. Thungasami 
Pillai (Qand Ram Sarup Lal v. Shah Latafat 
Hossein 31, relied on. 

Appl. in Revi. against an order of the Sub- 
ordinate Judge, Sitapur, dated October 11, 


1933. 
Mr. Ghulam Imam for Mr. Ali Zaheer 


‘and Mr. Akhtar Husain, for the Applicants. 


Messrs. M. Wasim and B. K. Bhargava, 


for the Opposite Party. 


Judgment.—This is a defendants’ appli- 
cation for revision of the order daled 
Oc ober 11, 1933, passed by the learned 
Subordinate Judge of Sitapur. l 

The facts of the case are that Thakur 
Amar Singh defendant No. 3, made a 
certain transfer in favour of a prostitute 
Aziz Jan, defendant No.1. Sumer Singh, 
son of Amar Singh on behalf . of 
himself and as next friend of his minor 
brother, Chhotey Munwa, instituted a suit 
to set aside the transfer. One Sheo Singh, 
who was financing Sumer Singh, was also 
joined as a plaintiff. On October 7, 1933, 
Sumer Singh, made an application to the 
Subordinate Judge saying that the transfer 
made by the applicant’s father in favour 
of Aziz Jan was quite valid and he did not, 
therefore, want to prosecute the case. He 
accordingly prayed that the suit be dismiss- 


ed. 

The learned Subordinate Judge was of 
opinion that he had no right to prevent 
Sumer Singh from withdrawing the suit so 
far as he alone was concerned but as 
regards his minor brother, he held that the 
withdrawal of the suit was not in his 
interest. He accordingly ordered that 
Sumer Singh, would cease to act as the 
next friend of the minor and appointed 
Sheo Singh plaintiff No. 3 to act as next 
friend on his giving an undertaking 
that in case the suit failed, he would be 
responsible for the whole of the costs 
and the minor would incur no liability 
in that behalf. It is this order of the 
learned Subordinate Judge which forms 
the subject of the present application for 
revision. | 

Tt ig contended on behalf of the appli- 
cants that Sumer Singh, as next friend of 
his minor brother had an absolute right to 
withdraw the suit. It is pointed out that 
asthe withdrawal was not based on any 
compromise and as he did not pray to 
withdraw the suit with liberty to. institute 
a fresh suit, therefore, the Court had na, 
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jurisdiction to refuse the withdrawal of the 
suit on behalf of the minor plaintiff. We 
are of opinion that the contention is not 
sound. It is true that the case is not gov- 
erned by the provisions of O. XXXII, r. 7, 
Civil Procedure Code, or by cl. 2 of 
O. XXIII, r. 1, Civil Procedure Code, but 
it has been repeatedly laid down that the 
institution of a suit relating to the estate 
or person of an infant and for his benefit, 
has the effect of making him a ward of the 
Court: See Karamali Rahimbhoy v. Rahim- 
bhoy Haribhoy (1). In Doraiswami Pillai v. 
Thungasami Pillai (2), the same principle 
was applied to an application like the pre- 
sent for withdrawal of the suit on behalf of 
a minor. [twas held that in such a case 
no act could be done affecting the property 
of the minor unless under the express or 
implied direction of the Court itself and 
the order allowing the withdrawal of the 
suit was set aside by the High Court on 
revision. In Ram Sarup Lal v. Shah 
Latafat Hossein (3), where the next friend 
of a minor plaintiff had withdrawn from 
the suit it was held that it was open to the 
minor through another next friend to have 
the suit re-opened on review on the ground 
that the former next friend though guilty 
of no fraudulent conduct, was grossly 
negligent of the minor’s interest in with- 
drawing from the suit. We are in entire 
agreement with the view expressed in these 
cases, and are satisfied that the withdrawal 
of the suit on behalf of the minor was not 
in his interest. We are, therefore, of 
opinion, that the order of the lower Court 


was quite correct. No grounds have been’ 


made out for disturbing it. . 
The result, therefore, is that the applica- 
tion fails and is dismissed with costs. 
N. Application dismissed. 
(1) 13 B 137, 
(2) 27 M 377. 
(3) 29 0 735, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 61 of 1931 
February 1, 1934 
SULAIMAN, ©. J., AND MUKEBJI, J. 

B. BHAIRON PRASAD—PLAINTIFP— 
APPELLANT 
TETSUS 
ABALAK SINGH AND ANOTHER— 
DEeFENDANTS— RESPONDENTS 

Evidence Act (I of 1872) ss. 65 (1b), '0—Admission 
of. the existence, condition and contents of mortgage 
in wajib-ul-arz—Proof of mortgage— Document 
bearing name of alleged executant by the pen of another 
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The plaintiff alleged that his paternal grand- 
mother made a mortgage in favour of the ancestors 
of the defendants between 1863and 1869 and sought 
to redeem on payment ofthe mortgage money It 
appeared that in a wajib-ul-arz of 1070, it was 
stated by those who signed the document that the 
share ofthe paternal grandmother was mortgaged 
in favour of the ancestors of the defendants : 

Held, thatthe person who signed it must be 
deemed to have been authorised by the defendant's 
ancestors to sign for them and that as they had 
admitted in writing the existence, condition and also 
the contents of the original, there was no 
difficulty in the proof of the mortgage 
under s.65 (b), Evidence Act. Haji Sheikh Bodha 
v. Sukhram Singh (1), relied on, 

A document bearing the name of the alleged exe- 
cutant bythe penof another is a document pur- 
porting tohave been executed by the executant to 
which, therefore,s. 90, Evidence Act, would apply. 
Haji Sheikh Bodha v. Sukhram Singh (1), followed. 


S. C. A. from the decision of the District 
Judge of Shahjahanpur, dated Novem- 
ber 24, 19.0. 


The Right Hon’ble Sir Tej Bahadur Sapru, 
Dr. K. N. Katju and Mr. Shah Jamil Alam, 
for the Applicant. 


Mr. K. Verma, for the Commissioner of 
Income-tax. 


Mukerji, J.—This a plaintiff's appeal 
and arises out of a suit for redemption. 

The plaintiff alleged that his paternal 
grandmother, Musammat Jhamman Kun- 
War, made a mortgige in favour of the 
ancestors of the defendants, namely Mindai 
Singh and Mangal Singh, some time bet- 
ween 1863 and 1869; that the mortgage was 
for Rs. 40; that the mortgagee is still in 
possession and that the plaintiffis entitled 
to redeem the same on payment of the 
amount of the mortgage money. ‘The de- 
fendants denied that there was any such 
mortgage,as was alleged by the plaintiff, 
in existence, They however admitted that 
there was a mortgage in their favour but 
they said that it had been made more 
than 60 years prior to the institution of 
the suit and that any suit for the redemp- 
tion of that mortgage would be time-bar- 
red. 

The parties led evidence. The first Court 
was satisfied that the plaintiff had proved 
the mortgage he set up and decreed re- 
demption. The defendants appealed and 
that appeal was accepted by the learned 
Subordinate Judge and the suit was: dis- 
missed. 

-In this Court if is contended on behalf 
of the plaintiff that on the facts found 
by the Court below the Court below ought 
to have held that the mortgage iset up 
by the plaintiff was established, 
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The judgmént of the learned Subordi- 
nate Judge has caused us some difficulty 
inasmuch as we cannot clearly gather what 
his intention to find was. At one place the 
learned Judge seems to have said that 
the mortgage in suit was subsisting and 
acknowledgment of 1873 saved limitaticn. 
What follows this statement is rather con- 
fusing. É 

Ultimately the learned Judge has held 
as we have indicated. 

In view of the fact that the finding of 
fact of the learned Judge is not clear and 
satisfactory we have taken it upon ourselves 
to look into the evidence, 

We find that in the khewat of 1865 Musam- 
mat Jhamman Kunwar is accorded as the 
owner of a certain property along with others. 
No mortgage is mentioned. Then we find 
an extract from a khewat which relates 
to a mutation order. The mortgagee there 
stated is Mindai Singh alone and the mcrt- 
gagor isdhamman Kunwar. Then we find 
there is a wajib-ul- arg of the year 1870 in 
which it is distinctly stated by those who 
signed the -dccument that the 
Jhamman Kunwar was mortgaged for Rs. 40 
in favour of Mindai Singh and Mangal 
Singh. This wajib-ul-arz purports to have 
been signed by one Shib Sahai for Mindat 
Singh and Mangal Singh. The document 
is a certified copy of the original which is 
more than 30 years old. We are, therefore, 
under a Full Bench ruling of this Court, 
Haji Sheikh Bhoda v. Sukhram Singh (1), 
of opinion that Shib Sahai was authorised 
by Mindal Singh and Mangal Singh to sign 
for them. Then comes the khewat of that 
very year 1870. It distinctly says that 
Jhamman Kunwar owned a 4th share in 
al biswa 10 biswanasi share and that Mindai 
Singh and. Mangal Singh were her. mort- 
gagees. 

Reading all the documents together we 
find that there was no mortgage in 1863 
for none was mentioned in the khewat. 
Jhamman Kunwar is shown as holding her 
own shares without any encumbrance. 

Then follows the mutation order, then 
there is the acknowledgment in the wajib- 
uleare of the mortgage and thereis the 
khewat indicating the share mortgaged and 
the names of the mortgagor and the mort- 
gagee. On this state of the evidence we 
hold that the mortgage must have been 
made sometime between 1863 and 1865. It 
was acknowledged in cleartterms in 1870; 


(1) 83 Ind. Oas, 5; 22A L J 857; 10 O&AL R 
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therefore the right of redemption subsisted 
at the date of the suit. 

Mr. Sabd Saran argued that the mort- 
gage is not proved because the witnesses 
who professed to have witnessed the exe-' 
cution of the mortgage did not say that 
they had read the document. But the rule 
of law that 1s applicable tothis case iss. 65 
of the Indian Evidence Act. It says in 
cl. (b) that where the existence, condition 
or contents of the original have been prov- 
ed to be admitted in writing by the person 
against whom it is proved or by his repre- 
sentative in interest the written admission 
is admissible. This is the case here. In 
the wajib-ul-arz the predecessors in title of 
the present defendants admitted in writing 
the existence, condition and also the con- 
tents of the original. So there is no diff- 
culty in the proof of the mortgage. 

I would allow the appeal, set aside the 
the decree of the lower Appellate Court and 
restore that of the Court of first instance 
granting further time for redemption. 

Sulaiman,G.J.—I fully agree, and would 
only add that in the Full Bench case of 
Haji Sheikh Bodha v. Sukhram Singh (1) 
the question referred to the Full Bench 
had assumed that the document “had pur- 
ported to be executed” by the party. In 
such an event, there could, of course, be 
no doubt that under s. 90 of the Indian 
Evidence Act a document purporting to be 
executed by a party must be presumed 
to -have been duly executed by him, which 
includes the presumption as to the autho- 
rity of the person signing for him. But 
there is no doubt’ that the view of the 
Full Bench was that a document bearing 
the name of the alleged executant by the 
pen of another is a document purporting to 
have been executed by the executant to 
which therefore s. 90 would apply. 

Bythe Court.—The order of the Court 
is that we allow the appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance 
granting further time of 6 months for re- 
demption, with costs. A decree under 
O.XXXIV,r. 7, Civil Procedure Code, will 
be framed. 


N. Appeal allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 29 of 1934 
- March 5, 1934 
NANAVUTTY, J. 
KAMALUDDIN AND otsErs—DEFENDANTS 
— APPELLANTS 
VErSUS 
Pandit GULZARI LAL—Pratsxtirs— 


RESPONDENT 

Power-of-attorney—Construction-—‘‘ Sulenama wa 
baz dava mere janib se ba ‘daskhat khad dakhil 
karen "— Power given by wife to husband - Husband, 
af entitled to admit a claim without previously 
obtaining wife's consent. 

Where a power-of attorney by the wife in favour 
of her husband contained the words ‘“ solenama wa 
baz dava mere janib se ba daskhat khud dakhil 
karen `: 

Held, that the words clearly showed that the 
signature ofthe husband himself on any compromise 
or withdrawal ofa suit would make that compromise 
or withdrawal as binding upon the wife as if she 
herself signed it and that the words" ba daskhat 
khud “` made it clear that the husband could admit 
a claim without previously obtaining his wife's con- 
sent. 

§. O. A. against the decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
October 7, 1953, upholding that of the 
Munsif of Havali, Lucknow, dated May 
93, 1933. 

Mr. Rauf Ahmad, for the Appellant. 


Judgment.—Thisis a defendants’ appeal 
against a judgment and decree of the 
learned Subordinate Judge of Lucknow 
upholding the judgment and decree of the 
Munsif of Haveli in the District of Luck- 
now. The suit out of which this appeal 
arises was 
Gulzari Lal against Mohan and Musammat 
Zainab for recovery of Rs. 23 on account 
of arrears of rent of a shop which was 
partly owned by the plaintiff and partly by 
Musammat Zainab. Mohan was the tenant of 
the shop .and the plaintiff Gulzari Lal 
alleged that Musammat Zainab had illegally 
recovered the entire rent and misappropriat- 
ed the plaintiff's share. Mohan did not 
appear to contest the suit. Musammat 
Zainab contested the suit through her 
husband Sheikh Kamaluddin who was also 
her general agent. Issues were framed 
by the learned Munsif on the pleadings 
of parties. On March J, 1932, the date 
fixed for recording evidence, Mr. Sri Ram, 
the Advocate for Musammat Zainab, 
requested that Rashiduddin, the general 
agent of one Fakir Bakhsh, who was present 
in Court, be examined. Thereupon Rashid- 
udin was examined on oath and thereafter 
parties did not lead any evidence. After 
the statement of Rashiduddin had been 
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recorded, Mr. Sri Ram stated before the 
Munsif that in view of the above statement 
of Rashiduddin the plaintiff's suit be 
decreed and he signed the record of his 
statement made by the Munsif. The suit 
was accordingly decreed with costs , against 
defendant No. 2, Musammat Zainab. The 
latter then filed an appeal and one of the 
grounds in theememorandum of appeal 
was that Mr, Sri Ram, her Advocate, acted 
beyond his authority. The learned lower 
Court remanded the case to the trial Court 
with the following observation : 

“I therefore remand the case to the Munsif for 
ascertaining, as in Thenal Ammal v Sokkammal (O, 
whether Mr. Sri Ram had instructions and authority 
to admit the claim on behalf of defendant No 2 
(Uusammat Zainab), If he comes to the conclusion 
that his admission 1s not binding on defendant No 2, 
he must proceed to dispose of the case in the usual 
way sosis will abide the result.” a 

The learned Munsif who had originally 
tried the case had in the meantime been 
transferred to another Court, and the 
District Judge ordered the file of this 
particular case to be transmitted to him 
for disposal, by him. Ths Munsif framed 


‘the following issue : 


“Had Babu Sri Ram; Advozate, instructions from 
defendant No.2 t) admit theclaim as alleged by t.e 
plaintif?” 

A date was fixed for evidence for the 
decision of this preliminary issue. In the 
meantime defendant No. 2, Musammat 
Zainab died and the present appellants, 
Kamaluddin and five others, were brought 
onthe record as her legal representatives. 
The learned Munsif decided the prelimi- 
nary issue against the appellants, and they 
filed an appeal against that decision, but 
the learned Subordinate Judge of Lucknow 
dismissed the appeal. The -representatives 
of Musammat Zainab deceased have now 
filed this second appeal. 

Two contentions have been urged before 
me bythe learned Counsel for the appel- 
lants, Mr. Rauf Ahmad. In the first place 
it has been argued that the lower Court 
has misconstrued the mukhtarnama 
executed by Musammat Zainab in favour 
of her husband Kamaluddin. After 
perusing the mukhiarnama in question, 
I am of opinion that there is no force in 
this contention. This mukhtarnama in 
favour of Kamaluddin executed by his 
wife Musmmat -Zainab authorises him to 
file on her behalf a compromise or any 
petition and to withdraw any suit under 


his own signature. The words used are :— 
“Sulenama wa baz dava mere janib se ba daskhat 
khud dakhil karen.” 


(1) 41 Ind, Oas 499; 41 M 238; 22 ML T 149, 
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These words clearly show that the signature 
of Kamaluddin himself on any compromise 
or withdrawal of a suit would make that 
compromise or withdrawal as binding upon 
Musammat Zainab as if she herself had 
signed any such document. This mukhtar- 
nama further empowers Kamaluddin to 
file all applications on behalf of his wife 
of every description and this power 
includes his filing an application for 
admission of a claim. I agree with the 
learned Subordinate Judge that the 
addition of the words “ba daskhat khud” 
makes ıt quite clear that Kamaluddin could 
admit a claim without previously obtain- 
ing his wife's consent. I therefore agree 
with the learned Subordinate Judge of 
Lucknow that the power-of-attorney in 
Kamaluddin’s favour empowered him to 
admit the claim without obtaining the 
previous consent of his wife. In my 
opinion there is no force in the contention 
of the learned Counsel for the appellants 
that the lower Court has erred in construing 
the mukhtarnama executed by Musammat 
Zainab in favour of her husband Kamal- 
uddin. | 

it has been further argued on behalf of 
the appellants that appellants Nos. 2 tod 
had a right to be heard in respect of the 
case before the trial Judge, and that they 
were not given any such opportunity. In 
my opinion there is also no force in this 
contention. From the facts stated above, 
it is clear that the case was decided by 
the trial Court on an admission made on 
behalf of Musammat Zainab which was 
legally binding upon her. As pointed out 
by the learned Subordinate Judge, the 
preliminary issue framed by the trial Court 
involved the question of the extent of 
authority which Mr. Sri Ram possessed on 
behalf of Musammat Zainab for admitting 
the claim, and therefore theobjections of 
the present appellants against the decision 
on the merits would have been quite 
irrelevant and foreign to the nature of that 
enquiry. They therefore cannot complain 
of not having been heard on the preliminary 
issue. If their predecessor-in-interest 
Musammat Zainab was bound by the admis- 
sion made by Mr. Sri Ram on her behalf 
then the appellants too are bound by the 
same admission. 

There is no force in this appeal, and 


I accordingly dismiss it under O. XLI, 
r. 11 of the Code of Civil Procedure. 
N. Appeal dismissed. 
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- ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 28 of 1932 

January 29, 1934 
SULAIMAN, O. J., AND MUKERJI, J. 
HABIBULLAH KHAN-—DERENDANT— 
APPELLANT 
versus 
BHABHUTI AND OTHERS PLAINTIFFS— 
RESPONDENTS 

Agra Tenancy Act (III of 1926), ss 197, 121— 
Grove— Land, when ceases to be grove—Suit by grove- 
holder for declaration—Cognizability in Revenue 
Court—Civil Procedure Code (Act V of 1908), 
0. VII, r. !'0—Letters Patent Appeal—Power of High 
Court to return plaint for presentation in proper 
Court. 

When land islet for planting a grove, the land 
at once becomes a grove land, whether the trees 
that stand onit are smallorlarge and it is only 
when the trees are cut down that the land ceases to 
be a grove land withinthe meaning of cl. (a, of 
s. 197, Agra Tenancy Act. It does not cease to be 
a grove land when trees are grown up and when no 
space is left for agricuitural purposes. 

Where the plaintiff claimed a declaration in 
respect of two groves on the allegation that they 
were his and in a partition between the zemindars 
to which he was not a party, the defendant got the 
groves entered in his name in tke village papers 
and :sserted that he was in possession but asa 
matter of precaution asked for delivery of posses- 
sion ifit was found that he was out of posses-~ 
sion : 

Held, thatthe suit was cognizable by the Revenue 
Court under s. 121, Agra Tenancy Act. 


The procedure of the High Court ina Letters 


‘Patent Appeal is governed by the Civil Procedure Code 


and it has the power to return the plaint for pre- 
sentation tothe proper Court when it finds that the 
suit was not instituted in the proper Court 


L. P. A. against a judgment of Mr. 
Justice Kendall, dated January 4, 1932, 
unders. 10 of the Letters Patent in S.A. 
No. 1211 of 1929. 

Mr. Mushtaq Ahmad, for the Appellant. 

Mr. Haribans Sahai, for the Respondent. 


Judgment.—This-is a Letters Patent 
Appeal against the judgment of a learned 
Single Judge of this Court by which he 
dismissed ` the second appeal before 
him. 

The original plaintiff died pending the 
litigation and his legal representatives have 
been brought on the record. 


The plaintiff, Jadunath Misir, claimed a 
deciaration in respect of two groves bear- 
ing Nos, 182 and 189, on the allegation that 
they were his, and ina partition between the 
zamindars to which he was nota party, the 
defendant got the groves entered in his 
name sin the village papers, The plaintiff 
asserted that he was in possession and was 
As a matter of 
precaution he asked for delivery. of posses- 
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sionif it was found that he was out of 
pcssession. 

The defence was that the plot No. 189 
was Dot a grove atall but was a highway 
in the village and the plaintiff had nothing 
to do with it; that plot No. 182 was no 
doubt a grove but it had been planted by 
some tenants who died heirless and that it 
had escheated to the zamindar, so that the 
zamindar was the owner of it. 

The Courts below sustained the defence 
so far as plot No. 189 went, but they decreed 
the plaintiff's suit with respect to the grove 
plot -No. 182 and granted a declaration 
holding that the plaintiff wes in posses- 
sion. 

The lower Appellate Court held that the 
plaintiff's position was that of a grove-holder 
and he was entitled to the decrve he had got 
in the first Court. 

On second appeal it was contended that 
having regard to the plaintiff's case and to 
the finding of the lower Appellate Court, 
the suit was not cognizable by the Civil 
Court. This p!ea of the defendant succeed- 
ed with the learned Single Judge of this 
Court, but the learned Gounsel for the res- 
pondents urged before that learned Judge 
that the plaintiff's case was that he was the 
“owner of the plots Nos. 182 and 189 and, 
that, therefore, it was never the plaintiff's 
case that he was a mere grove-holder and 
therefore, presumably, a non- occupancy 
tenant within the meaning of s. 197 of the 
Agra Tenancy Act of 1926. On this plea 
being taken, the learned Single Judge 
read the plaint and came to the conclusion 
‘that the plea was a correct plea, and he 
thereupon dismissed the appeal holding 
that the suit was cognizable by the Civil 
Court. 

Before us it has been contended by the 
learned Counsel for the defendant that it 
was never the plaintiff's case that he was 
He “owner” of the plots Nos. 189 and 
182. 

We have heard the learned Counsel for 
the respondents and we are clearly of 
opinion that the case put before the learned 
Single Judge of this Court was putup on 


behalf of the respondents for the first - 


‘time. 

‘The plaint starts with the statement 
that the plaintiffs are cultivators in the 
village of Ratanpur. The plaint nowhere 
‘suggests that the plaintiff had any right 
‘other than that of a cultivator in the village 
‘or in any portion of it. Where the plaintiff 
says that he is theowner, he saysthat he is 
the owner of the grove, that is to say, heis a 


BABIBULLAH KHAN v. BHABHDTT 


148610 


grove-holder. The issue material on 
this point as framed in the Court of first 
instance runs as follows :— 

“Whether the plaintiff or the defendant is the 
owner of the trees in plots Nos. 182 and 18) (new)? 
Are the plots the groves of the plaintiff ?” 

The judgment of the learned Subordinate 
Judge, who heard the appeal, nowhere indi- 
cates, nor does the judgment of the Court of 
first instance, that at any stage of the case 
the plaintiff claimed the ownership of the 
plots Nos. 162 and 189. As a matter of 
precaution we got the statement of plaint- 
ifs grandson Kashi, son of Bhabhuti res- 
pondent, read out tous. He was examined 
on behalf of the plaintiff. He said that his 
grandfather was 90 years old and he, the 
witness, was looking after his case. We 
could, therefore, very well look into the 
statement of . this man Kashi in order to 
find out what the plaintiti's case was. He 
nowhere stated that he had any interest 
in the two plots other wise than as a grove- 
holder. 

In the cireumstances, we are of opinion 
that the plaintiff’s case was a simple one, 
namely, the case of a grove-holder, 


That being so, the position of the plaint- 
iff in law was that of a tenant and prima 
facie this suit should be cognizable by tne 
Revenue Court under s. 121 of the Agra 
Tenancy Act, 1926. 

The learned Counsel for the respondents, 
however, has argued that s. 121 does not 
apply and his reasons were as follows. 
Section 121 speaks of a ‘holding’ and says 
that a tenant of a holding may sue the 
landholder for a declaration of his right as 
tenant, but a “holding”, as defined in s. 3 
of the Tenancy Act, is a parcel or parcels 
cf land held under one tenure.................. 
anda ‘land’ is defined in cl. 
“land whichis let orheld for agricultural 
purposes, or as grove land or for pastu- 
There cannot be any holding 
unless there be a land, and land does not 
include a grove but includes only grove 
land. ‘Grove land’ is definedin cl. (15) of 
s. 3 as “a specific piece of land...... having 
trees planted thereon in such numbers that 
when full grown they will preclude the 
land or any considerable portion thereof 
being used primarily for any other pur- 
pose.” This means that a grove land must 
be a land which has not got full-grown tiees 
on it and land which is capable of cultiva- 
tion. 

This argument of the learned Counsel for 
the respondents, though ingenious, does not 
appeal to us. Inthe definition of the word 
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“land” it is distinctly said that land, 
which is let for agricultural purposes or 
which islet as grove land or which is let for 
pasturage, is the land with- which the Act 
concerns itself. Now when land is let for 
planting a grove, the land at once becomes 
a grove land, whether the trees that stand 
on it are small or large. According to the 
argument of the learned Counsel for the 
respondents, a land ceases to be a grove 
land when the trees are grown up and 
when no space is left for agricultural pur- 
poses. But this argument does not take 
notice of the language ofthe Act in other 
relevant places. For example, s. 197, cl. 
(a) runsthus: “It shall be presumed that 
a grove-holder holds the land jin res 
pect of which he is  grove-holder 
as a mon-occupancy tenant under 
a lease the term of which will expire 
when the land ceases to be a grove land.” 
The last-mentioned expression “grove land” 
is used there inthe sense of landundera 
grove. Itisonly when the trees are cut 
down that the land ceasesto be a grove 
land within the meaning of cl. (a),s. 197. 
Again, in thesame cl. (a) the word “land” 
occurs. Itis said that it would be presum- 
ed that the grove-holder is a non-occupancy 
tenant in respect of the land which under- 
lies the trees. On these grounds, we are 
not impressed by the le .rned argument of 
the Counsel for the respondents that s. 121 
is not applicable to a suit like this. The 
result is that the appeal should succeed. 

Then the question is what order we 
should pass. As we have interpreted the 
plaint, itwas a simple case of a grove 
holder suing his landlord for a declaration 
of his title as a grove-holder. This being 
a suit clearly cognizable by the Revenue 
Court, the only order we. should pass is an 
order returning the plaint for presentation 
to the proper Court. 

But tothis proposed order an exception 
is taken by the learned Counsel for the 
appellant on the ground that we are sitting 
here to hear a Letters Patent Appeal and 
that we have got no powers anywhere by 
which we can direct a plaint to be 
returned for presentation to the proper 
Court. An Appellate Court has got, under 


the Civil Procedure Code, all the powers 


which a Court of first instance has got. It 
is true that the appeal which we are hear- 
ing is not preferred under the- Civil 
Procedure Code; but we are stillan Appel- 
late Court and allour procedure is governe 
by the Civil Procedure Code. 

We are entitled to remit issues and’ do 
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other things which an Appellate Court can 
do. We have, therefore, no doubt that we 
have the power to return the plaint for 
presentation tothe proper Court. 

We allow the appeal, set aside the decree 
of thelearned Single Judge of this Court 
and the decrees of the twolower Courts and 
direct that the plaint be returned to the 
plaintiffs-respondents for presentation to 
the proper Court. 

Having regard to the fact that the 
appellant has succeeded here but the res- 
pondents succeeded in all the three Courts 
on the merits, we direct that the parties 
shall bear.their own costs in the two hear- 
ings in this Court and in the Courts 
below. 


N. Appeal allowed. 


CALCUTTA HIGH COURT 
Secnd Appeal No. 496 of 1931 
March 23, 1933 

MUKEBJI, J. 
ABDUL LATIF AND oTHrRS—PLAINTiFFS— 
APPELLANTS 
versus 
HAMED GAZI AND orHexS—- DEFENDANTS— 


RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), Sch. III, 
Art. 3—Landlord granting settlement to third person— 
Tnird person dispossessing tenant—Suat for recovery of 
possession by tenani—Limitation applicable—Tres- 
passer in possession of raiyat’s land- Dispossession by 
person under settlement from landlord—Whether 
amounts to dispossession of raiyat—Trespassers— 
Tacking of possesston. 

When the landlord grants asettlement it may well 
be presumed that he intends that the settlement 
would take effect; and the consequence of this pre- 
sumption must he that he expects that the 
persons, with whom the settlement is made, 
would go upon the land and take possession 
of it. Where in pursuance of the settle- 
ment, a tenant is dispossessed by a third person, it 
amounts to dispossession by the landlord anda suit 
for recovery of possession by the tenant is governed 
by the special limitation prescribed in Art. 3, Sch IU, 
Bengal Tenancy Act Haran Chandra v. Madan 
Mohan JJ), not followed. Ramzjulla v. Ishab Dhali (2), 
explained. 

One trespasser cannot tack on his possession with 
that of another, who preceded him, and between 
the departure of the first trespasser and the advent 
of the second the law will assume an interval during 
which the plaintiff was in possession. 

‘When the land of the raiyat is in actual possession 
ofa trespasser and a third party is granted a settle- 
ment by the landlord, and the third party dispossesses 
the trespasser, the ouster amounts to dispossession of 
the raiyat. 

S. A. from the decree of the Second Sub- 
Judge, Bakarganj, dated June 24, 1980. 

Mr. Nasim Ali, for the Appellants, 
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. Messrs. Brajendra Nath Chatterji and 
atendranath Ray Chaudhury, ior the 
Respondents. | 

Judgment.— The suit, out of which this 
appeal has arisen, was instituted by the 
Piaintiffs for a declaration of their karsha 
right in the landsin suit and for evictin g 
defendant No, 1 therefrom. The plaintiffs’ 
Case was as follows, They-inherited the 
karsha from their predecessor Nawab Ali, 
who was a tenant under one Amibikacharan 
Bhattacharjya and others and one Kanai 
Khan was an under-raiyat under Nawab 
Ali.. The interest of Ambikacharan 
Bhattacharjya and others was subsequently 
purchased by defendant No. 2. On the 


death of Kanai Khan, they sued the heirs - 


of Kanai Khan and certain morigagees 
from Kanai Khan for khas possession .and 
obtained a decree against the said heirs 
only, but not against the morigagees who 
disclaimed all interest, They obtained 
khas possession in execution and settled 
the land with defendant No.3. Then there 
was a proceejing under s. 145, Criminal 
Procedure Code, in which the possession of 
defendant No.1, who was said to be a 
bargadar . under the mortgagees,~ was 
maintained. The plaintiffs’ cuse was that 
defendant No. 1 dispossessed them in 
Chaitra, 1333 B. S. The defence taken 
was that the suit was barred by limitation, 
as the plaintiffs’ predecessor, Nawab Ali, 
as well as the under-raiyat, Kanai Khan, 
surrendered their respective interests in 
favour of defendant No. 2 in 1324 B..S. and 


that since then defendant No. 2 has been’ 


in possession through’ ner 
defendant No. 1, 

The story of surrender has not been 
- believed by either of the Courts below. 
The Munsit found the plaintiffs’ title 
established. He held that defendant No. 1 
has been in possession since 1326 B. S. and 
that the story of the plaintiffs’ possession 
through defendant No. 1 was not true. On 
a consideration of the facts which he found 
he came to the conclusion that the posses- 
sion of defendant No. 1 was obtained by 
means of dispossession of Kanai Khan, 
who was in actual possession as an under- 
vatyat under the plaintiffs’ predecessor 
Nawab Ali. He held that the possession 
of defendant No. 2 through defendant No. 1 
would at the most be tantamount to a dis- 
` possessiun of Kanai Khan and not of the 
pluinulfe, In this view, he held that the 
suit was nob baried by limitation, either 
‘general or special. 

the Subordinate Judge held that the 


bargadar, 


= 
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story that defendant No. 1 came under a 
settlement from the mortgagees was not 
true. He held further that deiendant No. | 
was in possession’ in 1327, -1328 and 1329 
on the strepgih of a kabuliyat which the 
defendant No. 1 executed in favour of 
defendant No. 2. On these findings he 
held that the suit was barred under the 
special limitation prescribed in Art. 3, 
Sch. II, Bengal Tenancy Act. The 
piaintiif, as appellant, contends that the 
article does not apply for two reasons, 
‘which perhaps it would be better to 
formulate detinitely. They are, firstly 
because there is nothing to show that the 
dispossession was by the landlord or at his 
instance as the taking of a kabuliyat would 
not necessarily indicate that it was so; and 
secondly, that when defendant No. 1 came 


-into possession, the land was in the posses- 


Sion of the heirsot the under-raiyat Kanai 
Khan, who had no right to remain:on 
the land and were consequently tres- 
passers and therefore, the dispossession 
was of these trespassers and not of the 
plaintiffs, i 

As regards the first of these two grounds 
ithas no substance, because when the 
landlord granis a settlement it may well 
be presumed that he intends that the 


‘settlement would take elfect; and the con- 


Sequence of this presumpticn must be that 
he expects that the persons with whom 
the settlement is made would go upon the 
land and take possession of it. I think the 
Subordinate Judge was right in holding 
that the reasonable conclusion upon the 
facts found -is thatit was a case of the 
landlord bringing the dispossessor~ on the 
land. The appellants argument receives 
some support: trom what has been said in 
the case of Haran Chandra v. Madan Mohan 
(1), namely, 


“They have no doubt obtained a settlement 
from tne landlord but it is not found that they 


were authorizszd by the landlord to oust the 
plaintiffs.” 


I must confess ihat I am unable to fol- 
low all the réasons given for the decision 
in that casé though the decision itself 
is perfectly defensible on the ground that 
in view ol the fact that the defendants 
denied the plaintiffs’ title to the lands 
frum the 
‘landloras, it was not open to the defendants 
to plead in the same breath that the 
aruicle applied—a position which can 
Only be maintained on the footing thatthere 
was such a settiement. Having regard to 
T 61 Ind, Cas, €99; A F R 1921 Cal. 249; 250 WN 
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the cases upon which the decision pur- 
ported torely and the facts found, the 
dispossession in that case, as far asl can 
make out, was clearly referable to the 
action of the landlords and so was one 
hit by the article. ‘The decision of the 
Full Bench in the case Ramijulla `v. Ishab 
Dhali (2),on which the learned Judges in 
that case relied, merely purported to settle a 
conflict as regards casesin which after the 
dispossession the dispossessor obtained a 
settlement from the landlord. So far as the 
second ground is concerned it is based 
upon the finding of the Courts below that 
Kanai Khan, the under-raiyat, died in 
1326 and defendant No. 1 dispossessed 
theheirs of Kanai Khan in 1327 on the 
strength of the settlement which defendant 
No. 2 thelandlord made inhis favour in 
that year. The question is whether in such 
circumstances, the plaintiff can be 
said to have been dispossessed by defend- 
ant No. 2. 

The period.of one year allowéd under 
s.32 of Act X of 1859 was extended 
by Bengal Act VIII of 1869 to two years and 
andup to 1885 thelaw was understood 
to be that for action in the nature of 
possessory suits the period of limitation 
was two years, butthat when the title 
of une party or the other was denied, then 
the period was 12 years under the 
general law. By reason of the provisions 
contained ins. 184 of Act VIII of 1885, it 
- was held thatthat Act intended to exclude 
all other statutes of limitation wherever 
it was possible to apply the provision 
ofthe special limitation provided in the 
Sch. 3: Saraswati Dasi v. Horitarun Chuc- 
Kerbutti (3), Ramdhan Bhadra v. kam 
- Kumar Dey (4). In 1907, the article was 
amended by substituting for the words 
“occupancy raiyat” the words “rawat {or 
under-raiyat.” It has been held that the 
word ‘“dispossession” appearing in this 
article implies the coming in of a person 
and the driving out of another from pos- 
session ‘“Brojendra Kishore Roy v. Sarojini 
Ray (5). Ithas also been held that it was 
intended by thisarticle to deal with 


such rights as existed between landlord. 


and tenant and that to deprive a tenant 
of his right of a suit under the general 
rule of limitation there must be a plain 
dispossession within the meaning of Art. 3. 
Krishna Chandra v. Satish Chandra (6). 
` (2) 29 C 6lv; 6 O W N 702. 

(3) 16 O 741. 

(4) 17 O 926. 

5) 3L Ind Oas. 242, 22 O L J 283; 200 W N 481, 

6) 35 Ind. Oas, 365; 200 W N 872, x 
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It has also been laid down that an extended 
meaning should not be given to the article 
by resorting to thetheory of constructive 
dispossession. So in cases in which the 
defendantcame into possession by the 
permission of the plaintiff, the landlord 
then refused to vacate: Sonatan Sheikh 
yv. Chaku Sheikh (7) or where the landlord 
has simply favoured a dispossession by a 
third party: Basanta Kumary v. Nandajkam 
(8) or the landlord disposseased the tenant 
by obtaining a decree for rent: Durgapada 
Panja v. Bhusan Chandra Ghosh (9), 
Kamaldhari Thakur v. Rameshur Singh 
(10), and Rudra Narain v. Natobar Jana 
(11); or where the landlord refused to put the 
defendant in possession: Panchoo Kapali v. 
Jagneswar Majhi (12) and Rajani Kanta v. 
Panchanan Mondal (13), it has been held 
that the act amounts to dispossession 
only constructively. There are other 
decisions of doubtful authority in support 
of the view that a dispossession by selling 
up the holding inexecution ofa rent decree 
sothat a purchaser comes into possession 
ofit is within the meaning of the article 
e g. Aminuddin v. Ulfatunnissa (14) See 
Kamaldhari Thakur v. Rameshur Singh (10) 
and Durgapada Pada Panja v. Bhusan 
Chandra Ghosh (9). A. restricted view that 
the dispossession must be by the landlord 
as such, has now been completely over- 
thrown: Satish Chandra v. Hashem Ali 
Kazi (15). 

The question whether a dispossession 
by alandlord of a raiyat when the land of 
the raiyat isin the actual possession of 
a trespasser does not appear to have been 
considered inany case. It is true that 
the plaintiff.or his father Nawab Ali was 
in possession of the land through his under- 
raiyat Kanai Khan, so long as the latter 
was alive. It is also true that when Kanai 
Khan died, his heirs were but trespassers. 
But if defendant No. 2 granted a settlement 
to defendant No. 1 on the strength of which 
the latter dispossessed the trespassers and 
Game into possession then, although it 
was the trespassers. who were dispossessed 
in the first instance, the effect of this 

(7) 3Ind, Cas. $98; 10 OL J 89. 

(2) 20 Ind. Cas. 350; 18 O LJ x6; 17 OWN 1149. 

(9) 39 Ind. Oas. 383; 21 O W N 373. 

(LU) 19 Ind. Cas 545; 17 O WN 817. < 

(11) 21 Ind. Oas. 431; AIR 1914 Oal. 50; 41 O 52; 


1930 LJ 89; 18 OW N 333. ; 
(12) 58 Ind, Oas. 844; A I R 1920 Cal. 248; 32 OL J 


(13) 90 Ind. Cas. 793; A I R 1926 Cal. 350, 

(14) 3 Ind. Oas 315; 9 O L J 131; 13 Ç W N 108 

(15)103 Ind. Oas, 124; AIR 1927 Cal, 468; 5t O 
450; 31 O W N 634, a 
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dispossession in my judgment, was nothing 
else than the driving out of the plaintiff 
and the getting into possession of defendant 
No. 1 at theinstunce of defendant No. 2. 
This, in my opinion, follows from the 
principle that one trespas-er cannot tack 
on hi» possession with thatof another who 
prrceeded hm and that between the 
departure of the first trespasser and the 
advent of the second the law will assume 
an interval during which the plaintiff 
was in possession. I am ofopinion that Art. 
3 applies to this case. The appeal therefore 
should be dismissed with costs. 
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February 8, 1934 
COURTNEY. TERRELL, C. J., Wort, 
KULWANT Sagsay, MACPHERSON AND 
Fazu ALI, JJ. 
Pathak BHAUNATH SINGH AND OTHERS 
—APPELLANTS 
Versus 
Thakur KEDAR NATH SINGH AND OTHERS 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 1441— 
Limitation Act (LX of 190 ), Seh. L, Arts. 181, 182— 
- Application for restitution and mesne profits—Whe- 
_ther application in execution—Applicability of Arts. 
181 and 162, 

Per Courtney-Terrell, C.J., Wort and Maepherson, 
JJ., (Kulwant Sahay and Fazl Ali, JJ, dissent- 
ing). 

An application unders. 144, Civil Procedure Code, 
is an application in execution and is governed by 
Art. 182 and not isl of the Limitation Act for 
purposes of limitation 

Per Courtney-Terrell, C. J —An application for 
restitution under s. 144 of Civil Procedure Code 
is an application for execution for the reason that 
the success of the defendauts in the main issue 
entitle them asa matter of right to restitution and 
the article of the Limitation Act applicable is Art. 
l-2 and not 181. Balerakunda Marwari v. Basanta 
Kumari Dassi (6), overruled. [p. 1:83. col. 2.] 

Section 144 ofthe new Gode is an amplification of 
S. 483 of the old Code under which application for 
restitution was made in execution and the re- 
arrangement in the new coats has affected the 
essential nature of the remedy Krupasindhu 
Ray v. Mahanta Balbhadra Das (s)and Balmakunda 
Marwari v. Busanta Kumari Dassi (6), considered, 
[p 1184, col 1 | 

Per Wort, J.—An application for restitution and 
for mesne profits, isan application in execution and 
therefore, is governed by Art. 182. The order for 
restitution and, therefore, the application for mesne 
_ profits arising therefrom is & necessary result of 

the decree. In other words, itis nothtug more than 
an application to enforce the decree of the ourt 
which in effect aids possession of the property 
to the successful party. Krupasinahu Roy v, 
Makanta Balbhaarea Das (1), Hari Mohan Dalal v. 
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Parmeshwar Sahu (4), Rambujhawan Thakur v 
Bankey Thakur (i), Balmakunda Marwari v, 
Basanta Kumari Dassi (4), Prag Narain v. Kama- 
khia Singh 9), Harwh Chandra Shaha v. Chandra 
Mohan Dass ( 0), Asutosh Goswami v, Upendra 
Prasad Mitra (11), Jiwa Ram v Nand Ram (2). 
Somasundaram Pillai v. Chokkalingam Pillar ('3), 


Rodger v. Comptoir d'Escompte deParis (14), 
Hamidallt Kadamalli v Ahmedalli (15) and 
Kurgodigauda v., Ningangauda (16;, discussed. [p 
1187, col z] 

Per Kulwant Sahay, J—(Contra). The law 
of limitation is a law relating to proce- 
dure and sois the Civil Procedure Code. They are 


in pari materia and are to betakenand construed 
tcgether as one system as explanatory of each other. 


Tribeni Prasad Singh v. Ramasray Prasad (17), 
relied on. [p. 1148, col. 1.) 


The terms used inthe Limitation Act ought to be 
given the same significance as in the Code of Civil 
Procedure and when Art. 182 speaks of execution 
of decrees and orders, it clearly refers to execution of 
decrees and orders provided for in O. XXI, Civil 
Procedure Code Anapplication of restitution under 
s 144 isnot an application for execution within the 
meaning ofthe Civil Procedure Code and Art. i+] and 
not Art 182 governs such an application. Tribenz 
Prasad Singh v. Ramasray Prasad 1i)and Krupasindhu 
Roy v.Mahanta Balbhadra Das (|), referred to, Balma- 
kunda Marwari v. Basanta Kumari Dassi (0), 
afirmed [p. 1189, ccl. 1.] 


Appeal against an orderof the Judicial 
Commissioner, Chota Nagpur, dated May 16, 
1931, reversing the order of the Munsif, 
Palamau, dated March 18, 1930 and 
February 17, 1950. 


Order of Reference to a Full Bench. 


Macpherson and Agarwala, JJ.— 
(August 28, 1933).—These two appeals are 
preterred from a decision of the lower Ap- 
pellate Court which dealt with two orders 
of the Munsif of Palamau, dated respectively 
February 17 and March 18, 1930, giving 
contrary decisions on the question of limi- 
tation arising in two separate applications 
of the defenaants for mesne profils preferred 
under s. 144 of the Code of Civil Proce- 
dure, which the plaintiff contenaed were 
barred by limitation. 

In both appeals the officiating Judicial 
Commissioner decided in favour of the ap- 
plicants under s. 144. 

The appellants brought a suit and obtain: 
ed decree on May 15, 192 , and delivery of 
possession of the property in suit on July 1. 
following. On March 23, 1926, the Judicia. 
Commissioner allowed the appeal of the de: 
fendants and his decision was affirmed by 
the High Court in second appeal on July 25 
1928. 

In the first case the proceedings unde) 
s. 144 were started on July 29, 1929 anc 
the successful defendants secured re 
delivery of possession on November 22 
1929. ‘ln this case the Munsif relying upo 
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ihe decision in Krupasindhu Roy v. Mahanta 
Balbhadra Das (l), held that the appli- 
sation under s, 144 was barred by limita- 
tion. 

The second application under s, 144, was 
made onJanuary 29,1930, thus differing 
from the first in being made after the re- 
delivery of possession. Here the Munsif 
distinguishing the ruling on the strength 
of which he had decided the earlier case 
relying upon Fazlar Rahman v. Abdul 
Samad, 92 lnd. Cas. 960 (2) and Jawad 
Hussain v. Gendan Singh (3), held that 
limitation commenced from the date of the 
decision of the High Court in second 
appeal. 

In the appeals it was pressed upon the 
Judicial Commissioner that in Hari Mohan 
Dalal v. Farmeshwar Sahu (4), a Full 
Bench of the Calcutta High Court had held 
that limitation commenced from the date 
of the reversal by the lower Appellate Court 
so that both applications were barred but 
he rightly followed the decision of this 
Court in Rambujhawan Thakur v. Bankey 
Thakur (5), as being ‘direct authority bind- 
ing upon him’ and held that both applica- 
tions under 8. 144, were within time as made. 
within three years of the date when the 
High Court dismissed the second appeal. 

In both the Courts it was undisputed 
that Art. 181 of the Indian Limitation Act 
applied to the case. It has been contended 
before us that the rightto make the appli- 
cation unders. 144 accrued on March 23, 
1926, when the lower Appellate Court revers- 
ed the decree of the Munsif under which 
the present appellants took possession and 
that accordingly the applications made so 
late as July 29, 1929 and January 29, 
1930, respectively are barred under Art. 181, 
of the Indian Limitation Act. Reliance is 
placed. upon the Full Bench decision of 
the Caleutta High Court. On the other 
hand, the respondents rely upon the deci- 
sion of this Court in Rambujhawan Thakur 
v. Bankey Thakur 9). Article 181 pro~ 
vides for applications for which no peériod 
of limitation is provided elsewhere, a period 
of limitation of three years from the date 
when the right to apply accrues. Article 182 

(1) 47 Ind Cas. 47; 3 P LJ 367. - 

(2) 9? Ind Cas. 960; A I R 1926 Cal 981. 

(3) 9; Ind. Oas 499; 7 PLT 575; 24 A I. J765; 
AIR 1926 P O93; (1926) M W N 591; 440 LJ 63; 


3 0 W N6990; 24L W 394; 31 CW N58;51M LJ, 
781; 28 Bom.L R 1395; 53 I A 197; 6 Pat. 24 


P.O). 

ay 117 Ind. Cas. 543; 32 O W N 97); AI R1928 
Gal. 646; I L T40 Oal 178; 56 O 61. 

| (5) 114 Ind Cas, 476; 10 P LT 49; A IR 1928 Pat 
598; 7 Pat, 794. 
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provides for the execution of a decree or 
order of a Civil Court (with some exceptions 
which are not material) a similar period of 
limitation from the date of the decree or 
order or where there has been an appeal. 
from the date of the final decree or order of 
the Appellate Court, or withdrawal ofan 
appeal ete. 

Ia Krupasindhu Roy v. Mahanta Balbhadre 
Dts (1), wh ch was cited in the Court below, 
it was admitted that Art. 181 was appli- 
cable but the point was immaterial there 
since the application under s. 144 was 
made wiihin three years from the date of 
the reversal of the decree. 

In the dacision of the Special Bench of 
this Court in Balmukunda Marwari v. 
Basanta Kumari Dasi (6), the facts were 
somewhat similar to those in the present 
case. The ex parte decree of January 1), 
1917, was set aside on June 18, 1917 and 
the appeal of the plaintiff against the dis- 
missal on March 7, 1918, of his suit at the 
re-trial was dismissed by the District Judge 
on July 13, 1918. The application under 
s. 144 was made on June 29, 1931, that is 
to say, more than three years after the 
date when the ex parte decree was set aside 
but less than three years after the date 
when the decision at the re-trial was con- 
firmed on appeal. The Benchof this Court 
before which the matter came in sezond 
appeal, remanded the case holding that 
Art. 182 of Sch. I of the Indian Limitation 
Act was applicable and that if the appli- 
cant proved that she presented an appli- 
cation for recovery of possession on June 1, 
1918 and that the proceedings on her 
application were stayed by the District 
Judge from June 1, till July 13, 1918, 
the application was within the period allow- 
ed by Art. 182. The Subordinate Judge so 
held on remand. He further held that she 
had applied for restitution on June 11, 1919 
and that her application was within time 
even without making any deduction for 
the period of the stay of proceedings, The 
Bench before which the second appeal 
then came, doubted whether Art. 182 appli- 
ed and referred to a Full Bench the question 

“ Whether Art. 18], or 1&¥, of Sch. Lof the Indian 
Limitation Act is applicable to an application for 
the exercise of the power of restitution conferred 
either by s. 144, or by s.15l of the Oode of Oivil 
Procedure and if neitber of the above articles is appli- 


cable then is there any other article applicable to the 
case?” 


The matter came before Das, Ross and 
Kulwant Sahay, JJ. Two Judges decided 


(6) 78 Ind. Oas. 200; 5P L T 145; 3 Pat. 371; 
(1924) Pat, 33; A I R 1925 Pat. 1, 
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that the question whether Art. 182 applied 
was not res judicata and one was of the 
contrary opinion. Onthe question whether 
Art. 18] or Art. 182, applied Das and 
Kulwant- Sahay, JJ., held that the former 
applied and Ross, J., held that Art. 182 
was applicable, 

In Rambujhawan Thakur v. Bankey 
Thakur (5), heard by Kulwant Sahay and 
Macpherson, JJ.,—the former was of opi- 
nion that when an Appellate Court has 
ordered restitution under s. 144 of the Code 
of Civil Procedure to a person who has beén 
dispossessed under a decree and an appeal 
against that order has been dismissed by 
the High Court, the period of limitation 
under Art. 181 of the Limitation Act for an 
application for assessment of mesne profits 
by way of restitution, begins to run from 
the date of the order of the High Court. 
The learned Judge following the decision 
in Balmukunda Marwariv. Basanta Kumari 
Dassi (6), held that Art. 181 was applicable. 
Reference was also made to the decision 
in Gajadhar Singh v. Kishan Jiwan Lal 
(7), which was approved by the Privy Coun- 
cil in Jawad Hussain v. Gendan Singh (8), 
that when an appeal has been preferred, it 
is the decree of the Appellate Court which 
is the final decree in the case. The learned 
Judge set out a further ground in the 
fact that the right to apply for ascertain- 
ment of mesne profits did not accrue until 
after the delivery of possession to the de- 
fendant, since the period for which mesne 
profits would have to be ascertained, could 
only be determined after delivery of posses- 
sion. His colleague agreed to the dismissal 
of the appeal but appeared to doubt whe- 
ther Art. 181, really was applicable. 


Upon a conflict of opinion between the 
Judges of a Division Bench the matter was 
referred toa Full Bench of the Calcutta 
High Court in Hari Mohan Dalal v. Par- 
meshwar Sahu (4). The learned Chief 
Justice appears to regret that the learned 
Judges, thinking it to be well-settled that 
Art. 181 and not 182 was applicable, so far 
as the Calcutta High Court was concerned, 
did not state the “point of law upon which 
they differed as broadly as they might have 
done, that is to say, by making a reference 
on the question whether the applications 
under s. 144 were barred by limitation, 
rather than in a limited form and upon 
the basis. that the article applicable was 
Art. 181. The plaintiff had obtained his 
decrees on July 31,1919, and realised in 


(1) 42 Ind. Cas, 93; 39 A 641; 15 ALJ 734, 
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execution the whole of his decretal amount. 
Thereafter on August 14, 1920, the lower 
Appellate Court allowed the appeals in 
part and reduced the amounts for which the 
plaintiff could get decrees and on August 8, 
1923, the plaintiff's appeal was dismissed 
by the High Court. In May andJune, 1924, 
the tenants made applications under s. 144 
for restitution of the amounts which had 
been paid by them in the execution pro- _ 
ceedings in excess of the amounts ultimate- 
ly decreed tobe due. The plaintiff's plea 
of limitation under Art. 181 was rejected 
in the Courts below. The decision of the 
Full Bench was that, on the assumption that 
Art. 18] applies, the right to apply tinder ’ 
s. 144 accrued from the date of the decree 
of the lower Appellate Court and the appli- 
cant was not entitled to get deduction of 
the period occupied by the appeal in the 
High Court, that is to say, the applications 
under s. 144 were barred by limitation. 

This Benchis bound by the decision in 
Rambujhawan Thakur v. Bankey Thakur 
(5), which has been followed by the lower 
Appellate Court. But we are of opinion 
that the matter requires further examina- 
tion, 

There would seem to be good reason for 
doubting whether the decision in Bal- 
makunda Marwari v.. Basanta Kumari 
Dassi (6), is correct and further for doubt- 
ing whether ifit is correct, the decision 
in Rambujhawan Thakur v. Bankey 
Thakur (5), based upon the view that ` 

Art. 181 is applicable, can be sup- 
ported as regards the date from which 
the right to apply accrues. No doubt only 
money was in contest in Hari Mohan Dalal 
v, Parmeshwar Sahu (4) whereas in the 
present instances and in Rambujhawan 
Thakur v. Bankey Thakur (5), the question 
ofrestitution of possession of land arose 
as well as the question of the money value 
of mesne profits. It seems doubtful how- 
ever whether the difference is material 
and also whether the right to- apply for 
ascertainment of mesne profits must 
necessarily be postponed until after the 
delivery of possession as suggested in 
the last mentioned decision. In the present 
appeals the proceedings started in one 
case some months before and in the other 
case some months after the delivery of 
possession. We are inclined to the view 
that Art, 182is applicable andjsubstantially 
on the grounds set out by Ross, J. in 
Balmakunda Marwari v. Basania Kumari 
Dassi (6. Theresult in the present in- 
stance would be the same, namely the dis- 
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missal of the appeals but the grounds 
on which the result would be reached, 
would be different and against the majority 
decision of the Full Bench of three 
Judges, 

It may be mentioned that in Sital 
Prasad Singh v. Jagdeo Singh (8) the 
Taxing Judge following an eariier decision 
of Roe, J., held that the determination 
of a question arising under s. 144 relates 
to the execution, discharge or satisfaction 
of the decree either of the first Court or of 
the Appellate Court and that an appeal 
from the decision of that question is 
chargeable with the court-fe6é payable on 
an appeal from an order under s. 47. 

We would recommend that it be referred 
toa Full Bench of five Judges to deter- 
mine whether the applications under 
s. l44 of the Code of Civil Procedure 
made on July 29, 1929, and January 29, 
1930, were barred by limitation as having 
been made onthe basis of the reversing 
decree of March 23, 1926, which was 
affirmed on second appeal on July 25, 1928 
and incidentally to determine whether 
Balmakunda Marwari v. Basanta Kumari 
Dassi (6) and Rambujhawan Thakur v. 
Bankey Thakur (5) were correctly decided. 
Let the matter be placed before the Hon'ble 
the Chief Justice. 

Messis. B. P. Sinha and K. Dayal, 
forthe Appellants. 

Messrs, R. S. Laland Thakur A. D. Sinha 
for the Respondents. 

Courtney-Terrell,C. J.—The facts which 
have given rise to these two Miscellaneous 
Appeals are as follows and are similar in 
all material respects. The plaintiff in each 
case sued in ejectment in the Court of the 
Munsif of Palamau. The suits were decreed 
in the trial Court on May 15,1924 and on 
July 1, of the same year the plaintiff got 
delivery of possession. The defendants 
appealed to the Court of the Judicial 
Commissioner of Chota Nagpur and the 
appeals were allowed on March 3, 1926. 
These decisions were affirmed by the 
High Court in second appealon July 29, 
1928 and the defendants on September 6 
and September 21, “1929, respectively ob- 
tained re-delivery of possession. On 
July 29, 1929, and on January 29, 1930 the 
defendants respectively made application 
under s. 144 of the Civil Procedure Code 
for restitution. The Munsif in both cases 
held that Art.J8L of the Limitation Act 
applied but in the two decisions there was 


(8) 92 Ind, Cas 474; 7 P LT 415 atp. 420;4 Pat. 
294; A I R1925 Pat. 577. 
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the difference thatin the one the starting 
point was held to be the date of the first 


decree, i.e. that of the lower - Appellate 


Court and was out of time, whereas in the 
second case the Munsif held that the start- 
ing point was the date of the decision 
of the High Court in second appeal and 
was in time. 

Both cases went on appeal to the Judicial 
Commissioner who agreed with the visw 
of the Munsif that s. 181 of the Limitation 
Act applied but that the date of the deci- 
sion ofthe High Court in second appeal 
was the starting point and therefore that 
both applications were intime. From this 
decision the judgment-debtorsin both cases 
have appealed. 

The real question for our decision 1s 
whether Art. 181 or 182 of the Limitation 
Act applies. Article 181 is as follows:— 

“Applications for which no period of limitation 
is provided elsewhere in this Schedule or by 
g. 48 of the Code of Civil Procedure, 1908” 
and a period of three years from the 
accrual of the right is prescribed. 

Article 182 runs thus:— 

“For ihe execution of a decree or order of any 
civil Gourt not provided for by Art. 183 or 
by s 48 of the Code of Civil Procedure 1903”, 
and a period of six years from the date 
of the decree or order is prescribed where 
(asin thiscase) a certified copy of the 
decree or order has been registered. 
Therefore the real point for decision is ‘as to 
whether an application under s. 144 is pro- 
perly to be considered as an application 
“forthe execution of a decree or order 
of any civil Court.” I am concerned to 
find myself at variance with the views of 
my brothers Kulwant Sahay and Fazl 
Ali, JJ., whose opinion to the contrary has 


‘eaused me to hesitate, but with all respect 


to them I feel myself constrained on prin- 
ciple to hold that an application for restitu- 
tion is an application for execution for the 
reason that the success of the defendants 
issues entitled them as a 


on the main 

matter of right to restitution, It is 
perfectly true that applications for 
restitution are not dealt with in that . 


part of the Civil Procedure Code 
comprised in O. XXI which is entitled 
“Rsecution of Decrees and Orders” and 
that they are dealt with uncer the head- 
ing “Miscellaneous” in 1 art AL. Jt is true 
that the procedure for dealing with them 
differs in some respects from the proce- 
dure for carrying out o-her decreesof the 
Court notably in the fact that such ap- 
plications must be made in the Court of 
first instance. But such matters are not 
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in my opinion the criteria of the nature 
of the remedy for juridical classification 
any more than geographical habitat or 
nomenclature are criteria of zoological 
genus. Under s. 144 the Court is bound, 
as a matter of law, to order restitution 
though the form of the restitution may vary 
and it is by reason of the fact that the 
Court of first instance only is familiar 
with the circumstances of the case that 
as a matter of machinery it alone is given 
discretion to determine the form which 
the restitution may take. This fact ,does 
not, in my opinion, militate against the 
view that an application for restitution is 
an application in execution. The observa- 
tion of Mr. Justice Mullick in Krupasindhu 
Roy v. Mahanta Balbhadra Das (i) to the 
effect that it was conceded that Art. 181 
applied and the fact that that case did 
not turn upon the point deprives the re- 
mark of authority. The authorities are 
not set forth inthe Full Bench decision of 
this Court in thecase of Balmukunda Mar- 
wari v. Basanta Kumari Dassi (6) and I feel 
myself in entire agreement with the dis- 
sentient judgment of Mr. Justice Ross, 
supported asit was by the opinion earlier 
expressed in the same case by Chief Jus- 
tice Sir Dawson Miller. Section lid of the 
new Code is no more than an amplification 
of s. 583 of the old Code under which ap- 
plication for restitution was made in exe- 
cution. The re-arrangement in the new 
Code has,in my opinion, not affected the 
essential nature of the remedy which re. 
mains as before a remedy in execution 
though subject to a special procedure. It 
is clear that if Art. 182 applies both ap- 
plications are in time as held by the Ju- 
dicial Commissioner. While disagreeing 
with his view that Art. 181 applies I would 
hold that the effective decision remains 
unaffected. I would, therefore, dismiss 
these appeals with costs and direct that 
the applications for restitution be allowed 
to proceed. 


Wort, J.—The substantial question which 
we have to decide in this case is whether 
the Full Bench decision in Balmukunda 
Marwari v. Basanta Kumari Dassi (6) was 
rightly decided. As the question is one 
of limitation, in the event of deciding that 
the case mentioned was rightly decided, it 
would be necessary also to determine from 
what date limitation ran under Art. 181 
of the Limitation Act. Having regard to 
the view that I take of the matter, how- 
ever, it becomes unnecessary to decide this 
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latter question. This decision governs both 
appeals. ee ee a 

The matter has arisen by reason : of 
the fact that the learned Munsif in the 
Court below in the cases which were the 
subject-matter of his decision has come to 
contrary conclusions on the point. On ap- 
peal to the learned Judicial Commissioner 
of Chota Nagpur, however, it was held that 
Art. 181 of the Limitation Act applied, 
being governed by the decision which I 
have named. 

In cuming to the question of the time 
from which limitation. ran, the learned 
Judge has held, being governed by the 
case of Rambujhawan Thakur v. Bankey 
Thakur (5) that limitation ran from the 
date of the decision of the High Court 
dismissing the appeal. The facts were as 
follows, l 

The plaintiff-appellant brought an action 
for possession of certain villages. The 
suit was decreed on May 15, 1924. The 
defendants preferred an appeal which was 
allowed’ on March 23, 1926. A second 
appeal was preferred to the High 
Court by the plaintiff which was dis- 
missedon July 25,1928. In the meantime 
the plaintiffs had beenin possession since 
about July, 1924. Asa result of the dis- 
missal of the appeal in favour of the de- 
fendants, re-delivery of possession was ob- 
tained by “them on September’ 6, 1929. 
One application for mesne profits was made 
by one set of’ defendants on July 29, 1929 
and one by another set of defendants on 
January 29, 1930. The question arose in 
each case as to whether the application 
for mesne profits under s. 144 of the Civil 
Procedure Code was barred by limitation. 
In the one case in which the application 
had been made on January 29, 1930, the 
learned Munsif held that the application 
was not barred by limitation. In thecase 
in which the application had been made 
on July 29,1929, heheld that it was barred 
by limitation. These decisions were based 
not upon the date of the application for 
mesne profits but on the question whether 
time ran from the date of the decision of 
the High Court or from the date at which 
the defendants were entitled to possession, 
namely, the date of the decision of the 
Appellate Court. It was in those circum- 
stances that the question arose. 

The learned Judge in the Court below, 
as I have already stated, has decided that 
he is bound by the decision in Rambujha- 
wan Thakur v. Bankey Thakur (5) which de- 
cided that the date from which limitaticn 
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ran was from the date of the High Court 
judgment -and therefore the applications 
in this ‘case were not barred by limitation 
although made more than three years 
after ihe. date on which the two appeals 
were allowed. Apparently it was ag:eed in 
the Courts belowthat Art. 181 applied. 

It is contended by the appellant that 
the application for mesne profits was not 
an application relating to execution, there- 
fore, not governed by Art. 182 of the 
Limitation Act but by Art. 181, being the 
residuary article. On, theZother hand, by 
the respondent the contention is that an 
application under s. 144 of the Code of 
Civil Procedure is an application in execu- 
tion and therefore governed by Art. 182. 

The argument of 
support of the view expressed in the Full 
Bench decision in Balmakunda Marwari v. 
Basanta Kumari Dasi (6) is that had the 
matter been one relating to execution it 
would have been unnecessary to have 
enacted s. 144, as well as s. 47 of the Code. 
Reliance is also placed on the provisions 
of O. XX,r. 12. By way of analogy it is 
said that an application for mesne profits 
under that Order and rule is a part or 
continuation of the order for mesne profits 
made in the suit, and in this sense, the 
present Code aiffers from theold, inasmuch 
as, under the old Code the ascertainment 
of mesne profits was in the executing 
Court. It is not disputed that the ap- 
plication referred to in O. XX, r. 12is an 
application governed by Art. 1851 of the 
Limitation Act and it is, therefore, said 
that if that be so, there seemsto be no 


reason for holding that an application of a, 


similar character under s. 144 should not 
be ‘governed by the same article. 
judgment this does not necessarily follow. 
An analysis of the matter seems to me 
to disclose a radical difference. 
Order XX, r. 12 provides for a decree for 
mesne profits and also provides the 
machinery by which these mesne profits 
are to be ascertained. Whatever may be 
said of an application under s. 144, the 
nature of the application made under 
O. XX,r. 12 does not seem to be altered 
by the method of ascertainment which the 
law provides. It is true that s. 244 of the 
Oode of 1877 provided that the matter of 
amount of any mesne profits to which the 
decree had directed an enquiry, should be 
ascertained in the exevution Court, and 
although in that sense it became a part 
of the execution proceedings and therefore 
governed by the article regulating the 
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period of limitation applicable to an ap- 
plication in execution, it does not seem to 
me that that part of the application relating 
to the ascertainment of mesne profits js 
necessarily a proceeding in execution. I 
state this because the argument of Mr. 
Sinha on this point seems to depend upon 
the suggestion that although an applica- 
tion under O. XX, r. 12 may be con- 
sidered a matter of execution, yet admit- 
tedly it is governed by Art. 181 of the 
Limitation Act and that being so any 
other application for mesne profits must 
be governed by the same article also. 

To the first part of the argument Mr. 
Sinha could not subscribe on the main 
question because, as I have already stated, 
it is not his case that an application for 
mesne profits has anything to do with 
execution. A further development of the 
argument is this, that it cannot be exe- 
cution because until an order for mesne 
profits is made there is nothing to exe- 
cute. The other side of the case is that 
the order for restitution and therefore the 
application for mesne profits arising there- 
from is a necessary result of the decree 
reversing the decree for possession: in 
other words it is nothing more than an 
application to enforce the decree of the 
Court which in effect awards possession of 
the property tothe successful party. 

An argument has been addressed to us 
based on the arrangement of the present 
Code as compared with that of 1877. 
Admittedly under the old Code an appli- 
cation of this kind was an applicationin 
execution: see Prag Narain v. Thakur 
Kamakhia Singh (9), a decision to which 
reference is made by Ross, J.in the Full 
Bench ceseof Balmakunda Marwari v. Ba- 
santa Kumari Dasi (6). The Judicial Com- 
mittee of the Privy Council in that case 
had stated that ss. 588 and 244 of the 
Code of Civil Procedure, 1877, were suffi- 
cient to entitle the party seeking mesne 
profits to apply in execution and was 
not bound to bring a separate suit. 
It is suggested that as the application 
would have been an application in execu- 
Lion under the old Code, unless the law 
is changed by the new Code, the same 
rule applies. Atthis stage itis said that 
the position is entirely changed under the 
new Code, but the only basis of that 
argument is the reference to O. XX,r. 12. 
It is an argument which, in my opinion, 

(9) 3 Ind, Cas. 798; 36 I A197;10 O L J 257; 11 
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receives no support from the Code itself. 
Order XX, r. 12, as I have already indicat- 
ed, is a provision relating not to an ap- 
plication for mesne profits but merely 
provides that machinery by which those 
mesne profits were to be ascertained. It 
can be of no assistance even by way of 
analogy to those who contend that an ap- 
plication for restitution and mesne profits, 
which necessarily result from a decree 
passed by the Court is anything but an 
application in execution ~ of ihat decree. 
As a part of this branch of the argu- 
ment it is said that guidance can be got 
from the arrangement of the present Code. 
It is said that s. 144 findsa place in a 
Chapter entitled “Miscellaneous” that 
execution is dealt with in another part, 
Part II of the Code. A _ perusal of the 
Act itself will disclose that there is no 
such scientific arrangement and that no 
support can be got for this argument from 
the divisions of the Code. , 

It istrue that s. 47 finds a place in 
Part II which is entitled “Execution”. 
There are several forms of executicns 
which are set out in s. 51 of the Code 


which is in the same Part as s. 47: 
(a) delivery of property specifically 
decreed, 
(b) attachment and sale or sale of 
property, 
(c) arrest, 


appointment of a receiver (know 
in England as equitable execu- 
tion), 

such manner as ihe 

of the relief granted may 
quire. l 

In the Chapter or Part headed “Mis- 
cellaneous” in which s. 144 finds a place 
and which commences with s. 132, the 
first section, sub-s. (2), deals with execu- 
tion by arrest: s. 135 likewise, 135-A 
also, 136 also. Section 145 provides for 
execution against a surely. 

It will be seen that there are many 
matters relating to execution which are 
dealt with in some of their aspects in 
the same part of the Code as that in 
which s. 144 is found. Indeed if any 
argument gains support from an analysis 
of the arrangements of the Code it is 
the argument that an application under 
g. 114 is an application relating to exe- 
cution. 

Having regard to the importance of 
this matter, it is surprising to realise 
ihat apart from ihe discussion in Bal- 
makunda Marwari's case (6) (the Full Bench 


nature 
re- 
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decision of this Court) there has been 
practically no detailed discussion in the 
Courts in India. The matter was referred 
to in the Full Bench decision of the . 
Calcutta High Court in Hari Mchan Dalal | 
v. Parmeshwar Sahu (4). Rankin, C. J., 
however, expressly stated that by reason 
of the terms of the reference the ques- 
tion of whether Art. 182 or Art. 181 
applied to an application of this kind 
was not open to discussion, and stated 
that the Judges of the Oourt referring 
the matter thought the question to be 
well settled, so far as the Calcutta High 
Court was concerned. But as I have 
already indicated and as Ross, J., points 
out in the Full Bench decision, the matter 
was never seriously discussed in the Cal- 
cutta High Court. The case of Harish 
Chandra Shaha v. Chandra Mohan Dass (10) 
although it mentions the Madras case 
upon which the learned Judges of the 
Calcutta High Court relied, it became 
tnnecessary to decide the question as in 
any event the application was within the 
period of limitation. 

In Asutosh Goswami v. Upendra Prasad 
Mitra (11) no discussion took place as it 
was held that no question of limitation 
arose, but there wasa statement at the 
end of the judgment jn which it was said 
that the only article applicable was Art. 


-18i. In the Allahabad High Court inthe 


case of Jiwa kam v. Nand Ram (12) the 
question arose and it was decided that 
Art. 181 applied as the application under 
s. 144 was not an application in execu- 
tion. Reliance was placed on what appear- 
ed to the learned Judges in that case 
was the distinction between the Code of 
1877 and the present one. On the other 
hand, in the case of Somasundaram Pi.lai 
v. Chotkalingam Pillai (13), in a. sbort 
judgment the learned Judge in meeting 
the argument on the change in the langu- 
age of the Code stated that no support 
could be got from that for the contention 
that it was not an applicationin execution 
and made ibis statement :— 

‘Section 144 of the present Code has been so 
framed as to enable the successful party in the 
Appellate Court to be placed in status quo ante, 
The language of s. £83 of the old Code was not 
wide enough to cover all cases of benefits arising 
from the reversal of a decree being fully realized 
by the successful party, Apart from this change, 

(10) 25 O 113. 

(11) 38 Ind. Cas 17; 24 O L J467;20WN 
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ALR 1922 All. 223, 
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we see no ground for holding that the legislature 
intended to make any departure in the procedure 
by which restitution is to be obtained,” 

and then reference is made to the case 
of Prag Narain v, Thakur Kamakhia Singh 
(9). In connection with this statement of the 
learned Judge an argument was pub 
forward based upon the decision which 
was referred to by Das, J, in the Full 
Bench case. That was the case of Rodger 
v. Comptoir d'Escompte deParis (14) in which 
Lord Cairns had stated that it was the 
duty of the tribunal to take care that no 
act of the Court does an injury to suitors 
of the Court, and said: — 

“It is contended on the part of the respond- 
ents here that the principal sum being restored 
to the present petitioners, they have no right to 
recover from them any interest... ... They will 
by reason ofanact of the Court have paid a sum 
which it is now ascertained was ordered to be 
paid by mistake wrongfully. They will recover 
that sum after the lapse of a considerable time, 
but they will recover it without ordinary fruits 
which are derived from the enjoyment of money, 
On the other hand, thcsa fruits will have been 
enjoyed or may have been enjoyed by the person 
who by mistake and by wrong obtained posses- 
sion of the money under a judgment which has 
been reversed. So far, therefore, as the principle 
is concerned, their Lordships have no doubt or 
hesitation in saying that injustice will be done 
to- the petitioners, and that the perfect judicial 
determination which if must be the object of 
all Courts to arrive at, will not have been arrived 
at unless the persons who have had their money 
improperly taken from them have the money restored 
to them, with interest during the time that the 
money has been withheld.” 

The effect of this, it is contended, and 
undoubtedly it is, that apart fiom the 
provisions of the Code a successful party 
where a decree has been reversed is as 
a matter of principle entitled to be re- 
stored to his former position: in other 
language, the right tobe restored' existed 
apart from s. 144. This seems to me to 
be an argument against the party con- 
tending that an application of this 
character is not an application in exe- 
cution. If as a matter of law a personis 
entitled to be restored to his former posi- 
tion as a result of the judgment of reversal, 
it seems to follow by necessary implication 
ihat such an application is an application 
in execution of that decree or “relating 
thereto.” | 

The most recent case of the Bombay 
High Court is the case of Hamidalli 'K adam- 
alli v. Ahmedalli (15), in which, ıt was held 
that Art. 182 applied, reliance being placed 
upon a decision of the same Court jn 

(14) (1871) 3 P O 465; 40 LJP O1; 24 LTI; 
19 W R449; 7 Moo. PO (N 8) 314; 17 E R 190, 
aa 62 Ind. Oas. 233; 45 B 1}37;:23 Bom. L R 
aro. - : f LR 
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Kurgodigauda v. Ningangouda (16), by 
which the Chief Justice andj Shah, J., 
considered, they were bound. : Reference 
was made to the decisions of some of the 
other High Courts including the decision 
in the case of Krupasindhu Roy v. Mahanta 
Balbadhra Dass (1) in which this observation 
was made :— l 

“With all due respect to the learned Judges of 
those Courts it appears to me that the decision Í 
have referred to is correct, and that an application 
for restitution cannot be treated as anything else 
than an application for execution of the decree of the 
Appellate Court. It isthe decree of the Appellate 
Court which entitles the successful appellant to get 
back something which he had been deprived of by 
the decree of the lower Court, under which the then 
successful party had actually received possession. 
In order, therefore, to get back what he has lost 
the successful applicant must apply for execution of 
the order which entitles him to get back that posses- 
sion.” 


‘At this stage I must mention that in 
the argument it was agreed that there 
was no distinction between an ~ application 
for restitution from which re-delivery re- 
sulted inthis case in 1929, and a sub- 
sequent application for mesne profits 
arising’ out of the re-delivery of posses- 
sion. Onthe wholealthough the matter is 
not without diffculty in my judgment an 
application for restitution and for mesne 
profits isan application in execution and 
therefore governed by. Art. 182. The fur- 
ther point which would have arisen had 
my decision been otherwise, namely, whe- 
ther under Art. 181 limitation would date 
from the decree reversing the decision of 
the trial Court or from the date of the 
decree of the High Court confirming the 
decisicn of the Appellate Court, does not 
alise, 

In my opinion the decision in the case of 
Balmakunda Marwari v. Basanta Kumari 
Dasi (6) in-the Full Bench of this Court 
was wrongly decided, The result therefore 
is that ihs appeal should be dismissed 
with costs. 


Kulwant Sahay, J.—Two substantial 
questions arise for determination upon 
this reference:- (1) whether applications 
for restitution under s. 144 of the Code of 
Civil Procedure are governed by Art. 181 
or by Art. 182 of the First Schedule to 
the Indian Limitation Act and whether the 
decision in Balmakundı Marwari v.Basanta 

“Kumari Das: (6) was rightly arrived at 
by the majority of the Judges cumposing 
the Full Bench; and (2) if Art. 181 applies, 
when did the right toapply acc:ue, in the 
(16) 4] Ind. Cas, :3-; 41B 627; 19 Eom. L R 
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present case, viz, whether on the date of 
the decree of the lower Appellate Court 
which reversed the decree of the trial Court, 


or on the date of the decree in the second — 


appeal which affirmed the decision ‘of the 
lower Appellate Court ? 

As regards the first question, I was a 
party to the majority decision of the Full 
Bench in Balmakunda Marwari's case (6). I 
have given my most anxious consideration 
to the question upon the present reference 
and I find no reason to alter the view 
taken by me in that case. The reason 
for the view that Art. 181 apphes are given 
in the decision of Das,J. and in my own 
decision in Balmakunda Marwarv's case (6) 
and it is not necessary for me to discuss 
the matter at any great detail again. I 
desire simply to say that as was pointed 
out by Jwala Prasad, J., in the Full Bench 
decision of this Court in Tribent Prasad 
Sin h v. Ramasray Prasad (17), 


“the law of limitation isa law relating to procedure 
and so is the Civil Procedure Code. They are in 
pari materia, and according to the dictum of Lord 


Mansfield in Rex v. Loxdale (18) they are to be taken’ 


and construed together as one system as explanatory 
of each other” 
in order to determine whether it was 
intended by the legislature to draw a dis- 
tinction between an application for exe- 
cution and an application for restitution. 
In the old Code of. 1882 the section relating 
to restitution was s. 583 which occurred in 
the Chapter of ‘Appeals’, and it provided 
for execution of the decrees of the Appellate 
Court and restitution was treated therein 
on the same footing as execution of a 
decree. There was thus an express pro- 
vision that the procedure as regards re- 
stitution was the same as the procedure as 
regards execution. In the present Code 
the provision as regards restitution has 
been removed from the Chapter of ‘Appeals’ 
and has been included in Part XI with 
the heading ‘Miscellaneous’. The present 
s. 144 amplifies the old s. 583 and says 
nothing about execution of the decree. 
Execution is provided for in the present 
Code in Part II andin O. XXI. It deals, 
among other matters, of Courts by which 
the decree may be executed, and provides 
that it may be executed either by the 
Court which passed it or by the Court to 
which it is sent for execution. A decree 
may even be sent for execution to a Court 
in a different province An application 
for restitution under s. 144 must be made 
(17) 133 Ind, Cas. 337; 12PL T 423; AIR 1931 
Pat. 241; Iad. Rul. (1931) Pat. 337; 10 Pat. 670 
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to the Court of first instance alone and to 
no other Court. Order XXI of the present 
Code is headed ‘Execution of Decrees and 
Orders’; Art. 182 of the Indian Limi- 
tation .Act provides for ‘the execution 
ofa decree or of an order of any civil 
Court’, using exactly the same words as are 
used in the Civil Procedure Code. The 
legislature has given different nomen- 
clature to different sorts of applications. 
It has treated certain applications as“in 
execution of decrees and certain others, 
although analogous to execution, it has 
termed as applications for restitution and 
as miscellaneous proceedings, The legis- 
lature deliberately made uifferent provi- 
sions in the Limitation Act (which was 
passed at about the same time as the 
present Civil Procedure Code) as regards 
the starting point of the period of limita- 
tion under Aris. 181 and 182. Under the 
latter article the period is three years, or 
where a certified copy of the decree or 
order has been registered, six years; and 
there are different points of time from 
which this period starts to operate. 
There is provision for consecutive appli- 
cations for execution and afresh start is 
provided for from the date of the final 
order passed on a previous application for 
execution In Art. 18] there is only one 
period of limitation, viz., three years, and 
the starting pomt is only one, viz, the 
date when the right toapply accrues. In 
my opinion Art. 181 applies not only to 
reslitutions contemplated in £. 144°but also 
to all applications for restitution under the 
inherent power of the Court and the 
legislature has deliberately laid down a 
shorter period of limitation in the case of 
such applications which it calls mis- 
cellaneous applications and not applications 
for execution of decrees. The procedure 
in both cases may be the same, and the 
method of granting restitution may be 
similar to the method of execution of 
decrees; but the legislature has deliberately 
chosen to give different names to these 
applications and hasmade different provi- 
sions in the Indian Limitation Act as 
regards the period of limitation. It is 
possible that as a matter of policy the 
legislature did not intend that applications 
for restitution should be made at any 
period beyond three years of the date of 
the accrual of the right which would be 
the case if such applications are treated 
as applications for execution and Art, 182 
applied. The terms used in the Indian 
Limitation Act ought to be given thesame 
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Significancé As in the Code of Civil 
Procedure, and when Art. 182 speaks of 
execution of decrees and orders, fomy 
mind, it clearly refers to executions of 
decrees and orders provided ‘for in 
O. XXI of the Code. 

There have been divergent views on this 
point not -only in the different Courts but 
also amongst different Judgesin the same 
Court. The view that Art. 181 applies to 
such applications had prevailed in the 
Calcutta High Court for a number of years. 
Indeed in some of the cases no discussion 
was made andit was taken as granted 
that Art. 181 applied. Ever since the 
establishment of this Court this view has 
been adopted by this Court. In Krupa- 
sindhu Roy v. Mahanta Balbhadar Das (1) 
which was decided in December, 1917, 
about a year and a half after the establish- 
ment of this Court, it was taken for 
granted that Art. 181 applied. Sir Dawson 
Miller, C.J. took a different view and held 
that Art. 182 applied in the caseof Bal- 
mukunda Marwari v. Basanta Kumari Dasi 
(6). The same case came on an appeal after 
remand before Mullick and Bucknill, JJ., 
and they were of opinion that Art. 181 
applied and referred the case to the Full 
Bench which was composed of Mr. Justice 
Das, Mr. Justice Ross and myself: vide 
Balmukunda Marwari v. Basanta Kumari 
Dasi (6) and the majority of the Judges 
then held that Art. lel applied. Since 
before the establishment of this Court it 
has been settled law in this Province that 
Art. 181 applies to applications for restitu- 
tion and even ifthat view be oper to doubt, 
this Court. should be slow to overrule its 
decisions unless they are . manifestly 
erroneous and mischievous as was observed 
in the Full Bench decision of this Court in 
Tribeni Prasad Singh v. Ramasray Prasad 
(17) referred to above. 

I would, therefore, answer the first 
question by saying that Art. 181 applies to 
applications for restitution. 

The second question was not discussed 
at the Bar as intimation was given that the 
majority of the Judges were of opinion that 
Art. 182 applied. Therefore it is not 
necessary for me to express any opinion 
thereon, 

Macpherson, J.—In my judgment the 
application under s. 144 of the Code of Civil 
Procedure made on July 29, 1929 and 
January 29, 1930, were not barred by limit- 
ation under Art. 181 of the Indian Limita- 
tion Act, 1908, or-otherwise, as having been 
made on the basis of the reversing decree 
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of March 23, 1926, inasmuch as the 
period of limitation applicable is that 
which is provided in Art. 182 of that Act, 
so, that limitation began to run .from the 
date when. the reversing decree wags. 
affirmed on second appeal on July 25, 1928 
and the presentation of the applications was 
within the period of three years from the 
date provided by that article. Accordingly 
Talso hold that the view of the majority of 
the Full Bench which decided Balmakunda 
Marwari v. Basanta Kumari Dasi (6) was 
incorrect and that the view of Ross, J., was 
correct. 

My reasons are set out in the order of 
reference tothe Full Bench to which | was 
a partly. Nothing has been said at the 
present hearing which would lead me to alter 
the views there expressed, 

The decision in Rambujhawan Thakur 
v. Bankey Thakur (5) was correct 
on the view that Art. 182 applied, but is so 
far as it was held that Art. 181 applied the 
reasoning which led to the decision was not 
correct. The question has not been dis- 
cussed before us whether the application. 
would have been barred if Art, 18] applied; 
and I need only say that in determining 
this point- the considerations set out in 
Hari Mohan Dalal v. Parmeshwar Sahu (4 
- not in my opinion be lightly disregard- 
ed. 

Fazl Ali, J.— There are two questions of 
law which arise for determination in these 
appeals:—(1} Whether Art.- 181 or 182 of 
the Limitation Act is applicable to an apr 
plication for restitution under s. 144 of the 
Civil Procedure Code and (2 if Art. 181 is 
applicable to such an application, whether 
the period of limitation will begin to run 
from the date when the decree of the Court 
of first instance was reversed in appeal or 
from the date when such decree of the 
lower Appellate Court was confirmed in 
second appeal. Neither of these questions is 
free from difficulty but the first question is 
a particularly difficult one as is apparent 
from the fact that there is a sharp diver- 
gence of opinion about it among the various 
High Courts in India and even in the same 
High Court different Judges have at times 
expressed different views. So far as this 
High Court and the Calcutta High Court 
are concerned, the view which has prevailed 
so far is that an application under s. 144 
of the Civil Procedure Code, is governed by 
Art. 181. That view has been set out. 
with great lucidity in the judgments of Dag 
and Kulwant Sahay, JJ., in Balmakunda 
Marwari- v. Basanta Kumari -Dasi (6)and 
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in fact all that can be said in support of it 
is to be found in these judgments. On 
reading these judgments along with ihose 
decisions wherein the opposite view has 
been propounded, the conclusion which I 
have arrived at in my mind is that if I 
were asked -what should be the law?, I 
would perhaps say that Art. 182 should ap- 
ply to an application under s. 144; but if 
the question which I have to answer is— 
what is the present law on the subjecl?— 
would -feel . constrained to say that under 
the provisions of law as they stand, Art. 181 
of the Limitation Act, is the only article 


_» which is applicable to an application under’ 


s. 144 of the Civil Procedure Code. If the 
matter was governed by Art. 182, there 
could be no possible controversy as to what 
‘would be the starting point for the period 
of limitation. Under Art. 182, limitation be- 
gins to run from the date of the final decree 
which would in every case be a certain 
and precise date. If the matter, however, 


is governed. by Art. 181 time begins to run . 


from the date “when the right to apply ac- 
crues.” That would in certain cases give 
rise to another controversial question which 
‘actually arose in the case of Hari Mohan 
‘Dalal v. Parmeshwar Sahu (4). There the 
decree of the Court of first instance having 
been reversed by the lower Appellate Court 
“and the decree of the lower Appellate Court 
having been confirmed in second appeal 
the question arose as to whether the right 
to apply under s. 144 accrued on the date 
ofthe decree of the lower Appellate Court 
reversing the decree of the first Court or on 
the date of the decree in second appeal dis- 
missing the appeal from the decree of the 
lower Appellate Court. It wus held by 
three Judges of the Calcutta High Court 
that time began to run from the date of 
the decree of the lower Appellate Court and 
that the particular application under s. 144 
“with which their Lordships were called up- 
on to deal in that case was barred by limi- 
tation. If this view is correct, it wil] ob- 
viously lead to much hardship and it will 
mean. that as soon as the decree of the 
Court of first instance is reversed in appeal, 
the successful party should apply for resti- 
‘tution at once without waiting for the result 
of the second appeal. That is why, I think 
it would perhaps be desirable, if the law of 
limitation was so amended as to provide a 
separate article for an application under 
s. 144 of the Code of Civil Procedure, and 
failing that to provide expressly that 
Art. 182 would be applicable to such an 


application, . Tn the existing state of law, . 
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however, I find it difficult to hold that 


Art. 182 was inlended to apply to an appli- 
cation under s. l4i. My first ground for 


saying so is based cn certain expression 


used in Art. 182 of the Limitation Act 
which I presume must have been used in 
ihe same sense in which they have been 
used in the Civil Procedure Code. Isis true 
that we must look to the essence and not 
mere labels, but as the scheme of the Indian 
Limitation Act is closely interwoven with 
the provisions of the Civil Procedure Code, 
it appears to me that the “labels” or the 
common expressions used in the two statutes 
cannot be altogether overlooked in deter- 
mining what article of the Limitation Act 
was intended by the framers of the Limita- 
tion Act to apply to what class of cases. 
In’ this connection it will not be out of 


place to quote the following observations 


of Mr. Justice Das in Balmakunda Marwari 


y. Basanta Kumari Dasi (6):— 

“The Code of Civil Procedure and the Indian Li- 
mitation Act are the two great procedural Codes in 
India and they were amended in the same year and 
were to come into operation on the same day They 
are statutes in pari materia and are to be taken 
together as forming one system, and as ioterpreting 
and enforcing each other [See Palmer's case (1%)|]— 
Now, Art. 182 applies in terms to applications for 
ex3cution of decrees or orders. Applications for 
execution of decrees or orders are dealt with in 
O. XXt ofthe Code lomy opinion, Art 182 applies 
to such applizations for execution as are contemplated 


“py the Code and are provided forin O. XXI of the 
Code. It is not disputed that an application for . 


restitution is not an .application provided for in . 
O. XXL ofthe Code.” , ; 
Thus the question which one has to ask : 
oneself is—Isit amere coincidence that 
the identical words “application for execu- — 


‘tionof decrees or orders” which occur as : 


the headline of O. XXI of the Civil Pro- ` 
cedure Code, have also been 
Art. 182o0f the Limitation Act, or did:.the . 
frame:sof the Limitation Act deliberately, 
adopt them to indicate to what class of . 
cases Art. 182 was tobe applied? I feel 
some difficulty in holding that the framers ° 
of the Limitation Act intended to apply - 
Art, 182 to matters which are not dealt 
with under O XXI ofthe Code. i : 
Passing now from the matter of “labels” 
to that of ‘substance”,it appears to me- 
again that although an application for : 
restitution may in a loose sense be des- - 
cribed as an application for the execution - 
of a decree, itis not strictly speaking 
such an application. Execution of a dec- 
ree means ordinarily the enforcement of the 
reliefs granted by the decree. An ap- 
plication unders. 144, however, may in 


(19) (1784) 1 Leach O O 355, 


used in '’ 
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not provided forin the decree ilself. This 
matter has, I think, been very clearly 
illustrated by Mr. Justice Kulwant Sanay 
in the case of Balmakunda. Mafwari v. 
Basanta Kumari Dasi (6), in these 
words: — 

“Where for iastance in a suit for possession of 
property the plairtifi succeeds in the Court of first 
1ostance, and in execution of that decree possession 
is delivered to him, but on appeai the decree 
is subsequently reversed, the final deeree of the 
Court of Appeal merely declares that the plainwufi 
is not entitled to any relief and does not prcvide 
for delivery of possession to a successful defend- 
ant, the defendant in such a case cannot properly 
apply to execute the decree of the Court of appeal in 
order to -be restored to possession because there is no 
such direction in the decree. »..  ...... A decree 
can be executed only in so far as it grants any 
relief; sot far as the successful defendant is con- 
cerned it merely dismissed the claim of the plaintiff, 
there is no relief either positive cr regall‘e granted 
“to the defendant and there is no direction in the 
decree which is capablé of execution.” 

The principle underlying s. 144 has been 
described by Lord Cairns in Rodger v. 
Comptoir d’ Escompte de Paris 14) in these 
words: — 

“One of the frst and highest duties of al) Courts 
is to take care that the act of the Court does no 
injury to any of the suitors and when the ex- 
pression ‘the act ofthe Court’ 
mean merely the act ofthe primary Court or of 
any intermédiate Court cf Appeal, but the act of 
` the Court as a whole from the last Court which 
enjoys-jurisdiction over the mstter up to the 
highest Ucurt which finally disposes of the case.” 

Thus the power of the Court to grant 
restitution is not derived» from or in 


- consequence of any mandate ‘issued by 
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plementary decree which may be executed 
inthe same manner as the decreein the 
suit and without which the decree of re- 
will 
The original 
decree Telates to reliefs for injuries done to 
a suitor before the suit was brought which 
made it necessary for him to bring the 
suit. The order for restitution on the 
other hand relates to ‘reliefs to which a 
party -becomes entitled since the suit 
was brought in cousequence of a wrong 
decision or order of the Court and which 


the Court passing the decreein the suit: 
of: | 
Ordinarily, when a cause of action has : 


cannot ordinarily take cognizance 
arisen after the institution of a suit, a 
fresh suit will he necessary, but as here a 
party complains of having suffered injury 
owing to an “act of the Court”, s. 144 makes 
a cheap and expeditious remedy available 
to him without the necessity of his bring- 
ing afresh suit. ; 


Then-again when a decree has to be 
executed the Executing Court has, as it 
were, to carry out implicitly the orders of 
the Court which passed the decree. Under 
s. 144, however, there is a clear provision 
that the Court ordering restitution may 
“make any orders including orders for the refund 
of costs and for payment of interest, damages, 


compensation and mesne profits which are properly 
consequential on such variation or reversal.” 


Thus a Court will in many cases have to 
take evidence in order to assess damages 


and compensation and ascertain mesne 
profits and has been vested with a discre- 
tion as to the rate of interestto be allowed 
and under s. 2 of the Code the orders pas- 
sed by the Court upon an application for 
restitution will have ihe force of a decree 
and will themselves have to be executed as 
decree. It will be remembered thats. 583 of 
the old Code to which s. 144 of the present 
Code corresponds occurred in Chap. XLI, 
and related to appeals from original dec- 
rees atid under that Code proceedings for 
restitution had to be commenced by an ap- 
plication forthe execution ofthe appellate 
decree. Most ofthe decisions wherein it 
has been held that a proceeding for restitu- 
tion is a proceeding in execution are 
based upon this provision. The present 
Code, however, has givena more logical 
place to s. 144 by placing it.in Part XI 
which relates to miscellaneous matters and 
there is nothing in the new section to 


“the Court passing a decree butto use the 
; words by the Judicial Committee of the 
` Privy Council in Jat Berhma v. Kedar 
Nath Marwari (20) 

1<. “Sginkerent in tbe general jurisdiction of Court 


. to act rightlyand fairly according to the circum- 
“ stances towards all parties involved.” 


In: fact e. 144 ofthe Civil Procedure Code, 
: merely gives statutory recognition to a 
well-known principle based on plain and 
“natural justice and it is now well settled 
‘that s. 144 isnot quite exhaustive and in 
certain cases the Court may grant restitution 
even apart from the ‘provisions of that 
,section. Is itthen correct to say thal an 
` application for restitution is merely an ap- 
plication for the execution of the decree? 
:I think, it would be more correct to say 
‘that the Court ordering restitution on the 
“variation or reversal of a decree is not 
“executing that decree but passing: a sup- 
` (20) 69 lnd. t as. 27%; 4 P LT 61; A IR lez2 
ar a TL EO Abies it as ie X z suggest that restitution is mere. execution 
643: (1923y M W N 3683: 2 Pat, 10; I8 LW 802;491 Ofa decree. . 
Asal (PC). MAT In my opinion we cannot overlook the 
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fact as to how the: power of restitution 
has been:treated’ in -the new. Civil Proce- 
dure Codé.and “here again I would quote 


the following -passage*from the judgment: 
of Kulwant Sahay, J.,in Balmakunda Mar-.. 


waris case (6):— 

“If an application for restitution be treated asan 
application for execution, then I fail to see any,ne- 
cessity for enacting s. 144 at all because such 
matters had already been provided for ins +47 of the 


: Gode. Ifan application for restitution is an appli- 
‘ cation for execution, then it relates to a question 


arising between the parties to the suit or their 
representatives and relating to the execution, dis- 
Furthermore, 
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in-the Calcutta High Court and it has been 
again and again pointed out by us that 


+ 


-this Court should not without very good 
-reason’depart’ from a long course of deci- 


sions OF thé Caleutta High Court. For these 
reasons my answer to the question—whether 
Art. 181 or 182 of the Limitation Act applies 
to an application under s. 144 - is that the 
former article applies. 

“There 1emains only one other point to 
be‘dealt with and that is, whether, in cse 
it was held that Art. 181 applied, the period 
of limitation would begin to run from the 


„x charge or satisfaction of the decree. 
‘efit is provided in s 47 that questions relating to 
ak gexecution, discharge or satisfaction, of a decree shall 


date of the decree of the first Appellate 
Court or the date of the decree of the second 


"be determined by the Court executing that decree 


and not by separate suit. Section 144 also provides 
that no guit shall be instituted for the purpose of 
obtaining any restitution or any other reliefs which 
could be obtained by application under sub-s. (|) 
of the section. To my mind, s. 47 deals with questions 
relating to the execution of decrees which properly 
muy be treated as an application in execution, while 
s. 144 deals with questions which did not come 
strictly within the meaning of execution of a 
decree but which are analogous to it, namely 
application for relief consequent upon a decree being 
set aside.” a 

T have already stated that it is now well 
settled that the power of a Court to grant 
restitution 18 not con 
covered by the provisions of s. 144 and 
that in certain cases 8 Court may grant 
restitution under its inherent: power. On 
this point all the High .Courts in this 
country are unanimous, but -ifthere could 
still be any doubt entertained on the 
point, it should be dispelled by the fol- 
lowing pronouncement made by the Privy 
Couneil:— a 

“Tt is the duty of the Court under s. 144 of the 
Civil Procedure Gode to place the parties in the 
position which they would have occupied but for 
such decree or such part thereof has been varied or re- 
versed. Nor indeed does this duty or jurisdiction srise 
merely under the said section 
general jurisdiction of the Court to act rightly and 
fairly according to the circumstances towards all 


„parties involved’. ee gee as ee 
-° What article of the Limitation Act will 


then be applicable to those cases where 
restitution is ordered apart from s. 144 
and under s. 151 of the Code? It will 
neither be. logical nor desirable that 
Art. 182 should be held to apply to one class 
of cases whererestitution is ordered and 
Art. 181 to another class of cases requiring 
restitution. ; 

My last reason for adhering to the view 
which has already been expressed ina 
Full Bench decision of this Court is that 
tbat view has prevailed here ever since the 
ereation of this High Court and. is in accord 


with the view, which has always prevailed 


confined to the cases- 


It is inherent in the - 


Appellate Court. This point becomes more 
academic now as I find that the majority 
of my colleagues including my Lord the 
Chief Justice are inclined to hold that 
Art. 182 is the article applicable to an 
application under s. 144. I am also some- 
what embarrassed by the fact that the 
latest pronouncement of three eminent 
Judges of the Calcutta High Court is that 
the period of limitation will in such. a case 
begin to run from the date of the decree o! 
the first Appellate Conrt—See Hari Mohan 
Dalal v. Parmeshwar Sahu (1). lithe matter 
however, was open for decision, I woulc 
have feit great hesitation in holding that 
although the decree of the first Appellate 
Court merges in and isin a sense supersed 
ed by the decree of the second Appellate 
Court which agonfirms it,. yet the latte: 
decree does not confer upon the successfu 
party the right to claim restitution “unde: 
s. 144 though the former does and in com 
puting the period of limitation we aie t 
proceed as if the second decree did no 
exist. 4 


p,/N. Appeal dismissed. 





a 
" 


OUDH CHIEF COURT .-. 
Criminal Appeals Nos. 516, 528 and ~- 
529 of 1933 er 
February 21, 1934 : 
SRIVASTAVA, J. : 
CHAUHAN— APPELLANT 
versus 


EMPEROR — RESPONDENT : 

- Criminal Procedure Code {Act V of :908), ss. 33: 
33 .—Tenaer of pardon—Retractton of confession- 
Withdrawal of pardon—Confession, tf canbe maa 
basis of conviction— Joint trial of suck person wit 
other accused—Legality of— Criminal trial-- Ident 
fication—Accused protesting that identifying witne. 
zes knew kim from before—Hf ect of, 

Where a Magistrate granted pardon to the accuse 
on the condition of his: making a full and'trr 
disclosure of the: case,and‘on’ his making a stat 
ment which was a complete retractiog of the conf 
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~ 
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sion made by him, the Magistrate withdrew the 
pardon ; 


Held, that this was avery strong circumstance 


against the truth of the confession made hyzhim and 


should not be made the basis of his conyictién. 

The joint trial of a person to whom “pardon has 
been tendered and subsequently withdrawn along 
with other accused is anillegality being contrary 


to the provisions of s. 339, Criminal Procedure Code. . 


Ram Lotan v. Emperor (1), referred to. [p. 1191, col z | 
Where the accused has made a protest before the 
identification took place to the efect that he was 
known tothe identifying witnesses from before, 
much value cannot be attached to the identification 
evidence, especially when his name was not mention- 
ed in the first information report. [p 1194, col. 1.j 


Gr. Aps. against an order of the 
Assistant Sessions Judge, Bara Banki, 
dated October 21, 1923. 


Mr. B. N. Dhaon, for the Appellant. 
Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


. ~Jdudgment.—These are three appeals by 
Chauhan, Bhulan and Matau against the 
‘order dated October 21, 1933, of the learned 
Assistant Sessions Judge of Bara Banki 
convicting them of the offence of dacoity 
under s. 395, Indian Penal Code and sent- 
encing each of them to rigorous imprison- 
ment for five years. 

The facts of the case which have not been 
-disputed before me are that on May 21, 
1933, :Girjadat, Sheo Lal and Rameshar 
“who have a cloth shop in bazar Hazarigunj 
were returning from the bazar totheir house 
in.village Kharsutia. Rameshar was taking 
some of the stock of their cloth on a pony 
andthe other two were carrying the re- 
maining stock on a bullock cart on which 
they were seated and which was being 
„driver by a boy .named Ram Adhar. 
After they had passed village Ghosupur 
` and had. reached about midway between 
Ghosupur and Kharsutia they were attacked 
by a: gang of dacoits near a Pakaria tree. 
Sheo Lal and Ram Adhar received some 
injuries from lathi blows inflicted by the 
dacoits. Girjadat and Rameshar fled away 
-and-‘thus escaped unhurt. The dacoits 
‘made away with the bundles of clolh which 
were on the cart and the pony. The cries 
of help raised. by. Girjadat and his com- 
_panions brought some villagers from Khar- 
sutia and Ghosupur to the scene .of occur- 
rence but they reached the place after the 
dacoits had made good their escape. Next 
`` morning Girjadat and Rameshar sent a 
written report through the chaukidar to the 
- Police Station Subeha. 

The Sub-Inspector reached the spot on the 
evening of May 22 and took up the investi- 
ation at once. He was supplied by Girja- 
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dat and others with a list of the stolen 
property which is marked: Ex. 2; About 
two weeks after the occurrence the Police. 
réceived certain information .on «the basis 
of which the Sub-Inspector arrested Chauhan, 
Chauhan is said to have given 
out the: names of his accomplices who were 
also arrested. Eventually the Police pro- 
secuted, seven persons including the three 
appellants who were all committed to the 
Court of Session. | 

The learned Assistant Sessions Judge 
acquitted four of them and convicted the 
three appellants and sentenced. them asis; 
above. aes 

The fact of the dacoity having been com-"" 
mitted as alleged has been amply proved 
by .the prosecution witnesses and is not 
disputed before me. Theonly question is 
whether the fact of the appellants having 
participated in the dacoity has been satis- 
factorily established. 

The case against Chauhan, accused, who 
is represented before me by Counsel, rests 
on his confession Ex. 18 on his being identi- 
fied in jail and onthe recovery of certain 
stolen property on information given by 
him. He was arrested on June 5, and sent 
to jail custody on June 7. His confession 
was recorded by a Magistrate on June 8. 
His Counsel has pointed out to certain con- 
tradictions..between the statement made by 
him and thé-evidence given by the prosecu- 
tion witnesses. . He has also commented on 
the fact.that the Magistrate who recorded 
the confession did not inform the accused 
that he was a Magistrate. It appears from 
the record that the Committing Magistrate 
on July 18, 1933, granted Chauhan pardon 
on the condition of his making a full and 
true disclosure of the case. Immediately 
after the pardon had been granted, he was 
put into the box as the first witness for the 
prosecution. He made a statement which 
was a complete retraction of the confession... 
made by him. The Magistrate thereupon ` 
withdrew the pardon. Thus it will be seen 
that he retracted the confession at the 
earliest opportunity in spite of the promise 
of pardon which he had received from the 
Magistrate. This seems to me to be a- very 
strong circumstance against the truth of the 
confession made by him. The learned 
Assistant Sessions Judge has ignored it 
completely and made no reference to it in 
his judgment. I have also carefully read 
the confession and compared it with the 
details of the dacoity as given by the pro- 
secution witnesses. The conclusion reached 
by me 1s that the confession is a tutored 
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wrong in making it the basis of his con- 
Viction. ih , 

As 1egards the identification evidence, 
it is also in my opinion of no value. 


no light at the place. The evidence of 
P. W. No. 7 Baldeo Singh and P. W. No. 8 
Musammat Gudha shows that Chauhan 
used to -work with Girjadat. It is also 


“proved by the evidence of P. W. No. 9 


Nabi Bux and P. W. No. 18, Munna. Singh, 
that Chauhan's wife comes from village 
JKarsutia and that the houses of his wife's 
Budhal and of Ram Adhar are 
‘quite-close to each other. The evidence of 
D. W. No. 1 Kuar Bahadur Patwari wha 


- Was examined both by the prosecution .as 


well as the defence shows that the fields of 
Rameshbar and Parsadi, uncle of Chauhan, 
adjoin each other. He also stated that 
Chauhan was looking after the cultivation 
of his uncle: Thus there seems little doubt 


that Chauhan was known from before to 


the identifying witnesses Girjadat, Rame- 
shar and Ram Adhar. He must also have 
been knownto Sheo Lal whois the son of 
Girjadat. This being so, the identification 
by these persons was a mere farce. If 
these people had identifed Chauhan at 
the time ofthe dacoity and he was known 
to them from before, there is no explana- 
tion for his name not being mentioned in 
the first information report. 

As regards the- recovery of the stolen 
articles, one. of these is a piece of gabrun 
cloth which Chauhan had given to a tailor 
for making into a shirt, In his confession, 
Chauhan had described this as charkhana. 
The piece.of cloth recovered from the tailor 


>- which has been produced as an exhibit is 


mot a charkhana. Besides this, it is said 
pond and that he brought it out from the 
pond. The evidence of P. W. No. 7 Baldeo 
Singh, who was present at the search of the 
pond shows -that Chauhan searched the 
greater portion of the pond and was unable 
to find anything init. THe thana Munshi 


‘then asked him to search the remaining 


portion of the pond also, On searching 
further he brought out the bundle. -The 
manner in which the bundle was recovered 
trom. the pond as deposed to by this wit- 
ness is hardly consistent with Chauhan 
himself having buried the bundle there, 

Thus having given my careful considera- 
tion to the entire evidence against Chauhan, 
in my opinion the charge has not been 
brought home to him, 


= 
kai 
= 


- GHAUHAN v. EMPEROË 
statement.: The lower Court is, therefore, 


Ad- 
mittedly it was a dark night and there was 


. fession made 


~ iid.) 

Though the point was not raised by the 
Counsel for Chauhan yet it seems to me 
that the joint trial of Chauhan with the 


- Other accused was’ illegal being contrary 


to the provisions of s. 339 of the Code of 
Criminal Procedure, This secticn provides 
that where a pardon has been tendered and. 
the Public Prosecutor certifies that in his 
opinion any person who has-accepted such 
tender has, either by wilfully concealing 


anything essential or by giving false evi- ` 


dence, not complied with the condition on 
which the tender was made, such person - 
may be tried for the offence in respect of 
which pardon was so tendered or for any 
other offence of which he appears to have 
been guilty In connection with the same 
maiter; provided that such persons shall 
not be tried jointly with any of the other 
accused and that he shall be entitléd to 
plead at such trial that he- has complied . 
with the conditions upon which such tender 
was made. It was held by a Bench of -this 
Court in Ram Lotan v. Emperor (|), that 
the committal of such an accused along 
with other co-accused to the Court of Session 
isa serious illegality vitiating the whole 
trial. In. view of’ this provision of the > 
Code of Criminal Procedure,.I should have - 
ordered a re-trial if I thought that-there 
were any reasonable grounds to expect a 
conviction, However, as the whole case 
has been argued before me:on the merits 
and in view of the opinion expressed by me ‘ 
in respect of it, it seems to me no uséful 


-purpose would be served by are-trial. ? 


Next as regards Bhulan, accused. He 
has sent his appeal from jai]. . He has been 
identified only by one person, Girjadat and 
he was named by Chauhan in his confess’ 
sion. For reasons already given, J am not ` 
inclined to place any reliance on the- con- 

by Chauhan. There ` are | 
reasons for thinking that this accused was- 
also known to Girjadat. He made it‘protest - 
on that ground atthe time when the iden- ° 
tification took. place. I. am not, therefore, 


. prepared to attach any value to the identifi- ~ 


cation also, Besides five dhotis are said to 
have been recovered from the. house of. this 
accused. P. W. No, 20,. Paltan Singh, one of . 


- the prosecution witnesses in whose presence 


the dhotis were recovered, stated thai these 
dhotis had been brought by the brother of 
Bhulan from Karachi. I am-_not satisfied 
that the fact of these dhotis being part of 
the stolen property has been established 


beyond all doubt. The case- against him _ 


(1) 128 Ind. Cas, £09; 7 OWN 972 a 
11; ALR 1931 Qudh 113, . : wa E A 


~ 
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also in my opinion has not been satisfactor- 
ily established. 

Lastly as regards Matau. The evidence 
against him consists only of the confession 
made by Chauhan and the jdéntification 
by Girjadat, Rameshar and Sheolal. For 
reasons already given, I can place no reli- 
ance on the confession. This man also had 
made a protest before the identification 
took place tothe effect that he was known to 
the identifying witness from before. I can- 
not in the circumstances attach much value 
to the identification evidence. In my opinion 
this accused also is entitled to the benefi 
of doubt. 

The result, therefore, is that I allow all 
the three appeals, set aside the conviction 
and sentences passed against Chauhan, 
Bhulan and Matau and direct that they 
be set at liberty at once. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Revision Petition No. 124 of 1933 
March 29, 1933 
MALLIK AND JaoK, JJ. 
KALIPADA BANERJI--Pratytirr— 
PETITIONER 


| VETSUS 
CHARUBALA DASEE—Dereanpant ~ 


OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), s. I0— 
' Conditions as to applicability of—Land Acquisition 
Act (I of 1884), s. 18—Proceedings under, before 
Calcutta Improvement Tribunal, instituted subsequent 
to title suit—Power of Civil Court to stay proceed- 
ings. ' 
The three essential conditions, that are necessary 
for bringing in the operation vfs. 10, Civil Proce- 
dure Oode, are: (1) thatthe matter inissuein the 
. Second suit should have been directly and substan- 
tially inissue inthe previously instituted suit, (2) 
that the parties in the two suits are the same, and (3) 
that the Court, in which the first suit was instituted, 
wasa Oourt of competent jurisdiction to grant the 
relief claimed in the subsequently instituted suit. 

Per Mallik, J.—The Caleutta Improvement Tribunal 
is a Oourt of special and exclusive | jurisdiction, 
When both tha parties seek the tribunal as the 
- forum for determination of the question of value and 
apportionment in a matter under the Land Acquisi- 
tion Act, a Court of ordinary civil jurisdiction 
trying an earlier title suit has no jurisdiction to 
stay a reference which has been subsequently 
instituted before the Tribunal, Sailesh Chandra v. 
Bejoy Chand (l), relied on, Bhandi Singh v. 
Ramaihin Roy (2; and Abdul Alim v. Badaruddin 
Ahmad (3), distinguished. 

Per Jack, J.—The Civil Court has inherent power 
to postpone the hearing of the proceedings before 
the tribunal, Abdul Alim v. Badarudain Ahmad 
(3), relied on. 

C. R. P. against an order of the Presi- 
dent of Calcutta Improvement Tribunal, 


dated January 16, 1933, . 


KALIPADA BANERJI Vv. GHARTBALA DASEE 


tibs 


Messrs. Sharaichandra Ray Chaudhari, 
Bijaykumar Bhaticharjya and Mr. Nagen- 
drakumar Datta, forthe Petitioner. 


Messrs. S. N. Banerji, Atulchandra Gupit 
and Mr. Phaneedramohan Sanyal, for thè 
Opposite Party. 


Mailik, J.—This Rule is directed against 
anorder of the President of the Calcutta 
Improvement Tribunal, hy which he reject- 
ed an application of the petitioner, Kali- . 
pada Banerji, for the stay of hearing of a 
reference made to him under s, 18, Land 
Acquisition Act. The principal facts, 
which led up to this application, were 
these; On February 17, 1930, the petitioner 
Kalipada, instituted a suit in the Court of 
the Subordinate Judge at Alipore, being 
Title Suit No. 39 of 1930, for a declaration 
of title to and recovery of possession of 
some lands, among which there was a pro- 
perty, item No. 5 (1) with an area of one 
bigha and seven cottas odd. There were as 
many as 108 ‘defendants in the suit at 
that time. Shortly after the institution of 
this suit, proceedings were taken for 
acquisition of an area of land measuring 
4 bighas and 18 cottas odd and the land 
was ultimately acquired under the Land 
Acquisition Act. The opposite party before 
us, Charubala Dasee, on December 8, 1930, 
filed her claim to the compensation money 
before the Land Acquisition Collector as 
the sole owner of the property acquired 
and, about ten months later, the peti- 
tioner, Kalipada, also filed before the said 
Collector his claim to the compensation 
money, claiming it as the owner of the 
land acquired. On February 23, 1932, 
the Collectcr made an award in favour of 


Charubala and about a month later, name- .- 


ly, on March 24, 1932, Kalipada applied 
to the Court at Alipore to have Charubala . 
made a defendant in his suit No. 39 
of 1933 and Charubala was added 
as a defendant accordingly. On April 
1, 1932; at the instance of Kalipada, 
areference was made to the President of 
the Calcutta Improvement Tribunal under 
s. 18, Land Acquisition, Act for valuation ` 
as well as for apportionment and, on April, 
4, 1932, a similar reference was made 
under s. 18, Land Acquisition Act, at the 
instance of Charubala Dasee. On ihese 
facts, on November 23, 1932, Kalipada 
applied to the President of the Ualeatta 
Improvement Tribunal under s. 10, Civil 
Procedure Code, for stay of hearing of the 
reference casa until the disposal of the 
civil sult at Alipore and it was the refusal 
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of this application on January 16 1933, 
that has given rise tothe present Rule. 

JT am of opinion that the President of 
tte Improvement Tribuna] was right in 
yefusing the application for stay of hearing 
though all the grounds on which he passed 
that order are not, in my opinion, correct. 
The three essential conditions that are ne- 
cessary for bringing in the operation of 
B. 10, Civil Procedure Code, are:— (1) that 
the matter in issue in the second suit is 
directly and substantially in issue in the 
previously instituted suit, (2) that the 
parties in the two suits are the same, and 
(3) that the Court, in which’ the first suit 
is instituted, is a Oourt of competent juris- 
diction to grant the relief claimed in the 
subsequently instituted sait. More than 
one of those essentials however were 
wanting in the present matter before us. 
In the first place, the parties in the two 
suits were not the same, It is true that 
both Charubala and Kalipada are parties 
in both the civil suit and the reference 
case. But, in the civil suit, there are, as 
observed before, as many as 108 defendants 
other than: Cherubala, who have nothing 
to do with the reference case, and, in the 
reference case, the tenants, who had been 
on the land acquired, are’ parties, though 
they were not impleaded in the civil suit 
al Alipore. i 

Then the matters in issue in the second 
suit are valuation of the compensation 
awarded, not only as between Kalipada 
and Charubala, but also as between Charu- 
bala and the tenants and Kalipada and 
the tenants. But no relief under either 
of these two heads could possibly be given 
by the Court- at Alipore. The Alipore 


< "Court could ‘not go into the question of 


valuation, nor could it, on the basis of the 
plant as it stands now, give any decree 
as to the payment of the compensation 
money. Kalipada’s case in the Alirore 
Courtis for a declaration of title tọ and 
recovery of possession and not for obtain- 
ing any money, being the price of the 
jand acquired. It is significant that, 
although Kalipada applied for the amend- 
ment of his plaint on September 14, 1932, 
he did not ask for any additional relief for 
payment of any money to him. 
The grounds indicated above would be 
sufficient for holding that Kalipada’s appli- 
cation under s. 10, Civil Procedure Uode, 
was fit to ke rejected. But there’ were 
jn the present case, some further reasons 
for doing sc. The property in the second 
suit was not exactly the game ag in the 
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first. The area of the property acquired 
is four bighas odd, whereas the property 
No. 5 (1) of schedule a to the plaint in 
the Alipore suit. which according to the 
plaintiff, wes the property in which Charu- 
bala was interested, measured only one 
bigha odd. The application made by 
Kalipada to amend his pia‘nt, apparently 
with the intention of showing that the land 
acquired wasincludediin item No. 9 (1), 
was rejected by ihe Sukordinate Judge. 

As I have said before, one of the essen- 
tial conditions necessary before ihe hearing 
of a suit can be slayed under s. 10, Civil 
Procedure Code, is that the first Court must 
be a Court competent to grant the relief 
asked for in the second suit. But, according 
to a decision of this Court in the 
case of Sabesh Chandra v. Bejoy 
Chand (1), a decision which we are bound 
to follow, the Calcutta Improvement Tri- 
bunal is a Court of special and exclusive 
jurisdiction. That being so and especial- 
ly when both parties sought the Tribunal 
as the forum for the determination of the 
question of value and apportionment, the 
civil Court, in my opinicn, ceased to have: 
any jurisdicticnin the matter. Nir 

On behalf of the opposite party, our atten- 
tion was drawn totwo other decisions of, this 
Court; Bhandi Singh v. Ramadhin Roy (2) 
and Abdul Alim v. Badruddin Ahmad Abed 


-(3).- In Abdul Alim v. Badaruddin Ahmad 


Abed (3), the validity. of a will was in 
question and the proceedings in the Tribu- 
nal were stayed because it was thought that 
a.mcre comprehensive investigation on the 
point woula be made in the High Court 
in its testamentary jurisdiction than in 
the Improvement Tribunal. Then, as re 
gards the case of Bandi Singh v. Badrud: 


din Ahmad (2), the observation of Mooker- 


jee, J., in that case that the question as 
to the persons to whom compensation i£ 
payable or its apportionment among per- 
sons interested may be determined eithe: 
under a reference as contemplaled undel 
a. 18, cl. (1), Land Acquisition Act, or by 
a sub at the instance of a person Jaw 


fully entitled lo itas against another whi 


has drawn the compensation money, 18, al 
observed by the learned Judge in the cas 
of Saibesh Chandra v. Bejoy Chand (1) 
only an obiter, and an observation madi 
without any consideration of what thei 
Lordships of the Judicial:Committee of thi 
w 65 Jnd, Cas. 71]; A I R 1922 Cal. 4; 25 O W I 


(2) 10 C W N 99); 2 0 L J 359, 


(3) 66 Ind, Cas, 1023; A I R 1924 Cal. 757; 280 1 
N 295, 
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Privy Council had observed in Nilmoi¥ 
Singh Deo v. Ram Bhandu Rai (|). Then 
it is to be observed that Mookerjee, J.,in 
in the same case also observed that an 
objection as to the measurement of the 
land or the amount of compensation pay- 
able therefore must be determined exclu- 
sively by a reference to the civil Court 
oder s. 18, cl. (1), Land Acquisition Act. 
In the present case, as I have said before, 
the question for determination before the 
President of the Improvement Tribunal 
was not only a question of apportionment, 
“but a question of valuation of the land as 
well. Section 10, Civil Procedure Code, was 
therefore, in my judgment, of no help to the 
petitioner. 

On the ground of convenience also, the 
petitioner, in my opinion, had no case. If 
the reference case is heard and disposed 
of first, the petitioner, no doubt, will, at 
the time of the hearing of the civil suit 
at Alipore, have to adduce some evidence 
over again. But that is no reason why 
other people should be kept away almost 
indefinitely from the money which may 
legitimately be theirs within a short time, 
- only to save the petitioner from some 
trouble and inconvenience. 

Having regard to the valuation of the 
suit at Alipur and the number of persons 
involved init, it cannot reasonably be ex- 
pected that the suit will be finally disposed 
of in anything less than eight or ten years. 
The order retusing to stay the hearing of 
the reference case was, In my judgment, a 
right order and J would accordingly, dis- 
charge the Rule with costs: hearing fee 
two gold mohurs. 

Jack, J.—I agree.I would rest my de- 
cision mainly on the ground that s. 10, 
Civil Procedure Code, ig not applicable, 
inasmuch as the subject-matter of the 
‘civil suit and the proceedings before the 
Tribunal is not the same. The learned 
Subordinate Judge in rejecting the pe- 
tition for the amendment of the plaint, 
found that only a small portion on the 
north-west of the 'plot of the land in- 
cluded in the Tribunal proceedings was 
included in the plaint originally filed. Ia 
the argument before vs, it has nol been 
made clear (although ihis is alleged) that 
‘the subject-matter of the original plaint 
‘in the civil suit is identical with the sub- 
ject-matter of the Tribunal proceedings 
- and therefore s. 10 having no app ication, 
the learned President was not bound to 


(4) 7 0388: 87 A90; 10 OLR 393; 5Jnd Jur 
388; 4 Sar, 234; 4 Bom. L R 263 (P O); - 
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stay ihe proceedings before the Tribu 


‘nal. 


It must be remembered that the civil 
suit as against Charubala was instituted 
before the proceedings under s. 18, Land 
Acquisition Act and this is a case, in 
which I hold, following the authority of 
Abdul Alim v Badaruddin Ahmad (8), the 
Court has inherent power to postpone 
the hearing of the proceedings before the 
Tribunal. There would be much to be 
said in favour of the prior disposal of 
the civil suit, if it could be disposed of 
finally, withina short time, but in all the 
circumstances argument on the ground of 
convenience is not so strong as to justify 
an interference with the order passed by 
the learned President of the Improvement 
Tribunal. 

N. Rule discharged. 


SS 


OUDH CHIEF COURT 
Second Civil Appeal No. 300 of 1932 
March 21, 1934 
SRIVASTAVA AND NANAVOTTY, JJ. 
Pandit RAM LOCHAN PRASAD— 
i DEFENDANT-—RESPON DENT 


versus 
BACHCHU CHAUBE—PLAINTIFF— 
RESPONDENT 


Transfer of Property Act (IV of 1882), 3. 88-- 
Mortgage—Personal covenant —Power of sale by 
necessary implication—Mortgagee authorised to enter 
into possession on default~ Whether takes away power 
of sale—Mortgage, 1f an anomalous mortgage. 

It is not necessary for a simple mortgage that 
there should be an express provision giving the 
mortgagee a power of sale, Where a clause in a 
mortgage deed shows clearly that it contains a 
personal covenant under which the mortgagor under- 
takes to pay the mortgage money on the due date, it 
carries with it, by implication, a power of sale. 
The fact thatthe mortgage deed authorises the 


‘mortgagee in case of default to enter into possession - 


cannot take away the 
the personal covenant, 
more particularly when it has been found that the 
mortgagor has failed to put the mortgagee in posses- 
sion Such a mortgage is not an anomalous mortgage 
within the terms of s. 98, Transfer of Property Act. 
Lingam Krishna Bhupati v. The Maharaja of Vizia- 
nagram (1), Lalta Prasad v. Hori Lal (2) and Lal 
Narsingh Partab v. Mohammad Yakub Khan (3), 


of the mortgaged property, 


relied on. ` 


S.C. A. against an order ofthe District 
Judge of Gonda, dated August 17, 1932, 
confirming the judgment and decree of 
the SubJudge, Gonda, dated July 13, 
1932. 

Messrs. M. H. Kidwai and S. C. Das, for 
the Appellant. 


.. Messrs. Aditya and Iqbal Ali, for the 


for-the Respondent, 
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Judgment.—This is a second appeal 
bya mortgagor and arises out of a suit 
fora decree forsale onthe basis of a 
mortgage deed dated May 19,1926. The mort- 
gage deed provides that it was a mortgage 
without possession. for a period of 2 years 
and that the mortgaged property was 
hypothecated for payment of the debt of 
Rs. 1,500 which was to’carry interest at one 
per cent. per mensum. The interest was pay- 
able every year and in case of defaultin pay- 
ment the amount in default was to be 
added to the principal money. It further 
provided that: — 

“On the date fixed the mortgagor will get the 
mortgage redeemed on payment of the entire mortg- 
age money with interest and compound interest 
in a lamp sum, and in case of default 
the mortgagee will have the option (ahtiyar) 
to get possession of the hypothcated property in lieu 
of the priacipal and interest ’ 5 

The deed was at the end described as 
asimple mortgage with the condition of 
usufructuary mortgage. 

The lower Appellate Court has found 
thatthe defendant made no attempt to 
deliver possession to the plaintiff after his 
failure toredeem the mortgage at the end 
of the prescribed period. It has further 
found that the transaction in question 
was acombination ofa simple and usu- 
fructuary mortgage and not an anomalous 
mortgage within the meaning of s. ¥8 of 
the Transfer of Property Act. He has ac- 
cordingly given the plaintiff mortgagee a 
decree for sale, 


The only contention urged in appeal is 
that on its proper construction the mort- 
gage deedin suit should be held to ‘be 
an anomalous mortgage within the defini- 
tion given ins. 98 of the Transfer of Pro- 
perty Act. It is conceded that the amend- 
ment made by Act XX of 1929 does not 
apply to the case and that the question 
hasto be decided in thelight of the defini- 
tion as contained in the unamended 
section. It has been argued with’ much 
force that the mortgage in suit cannot be 
held to partake of the character of a 
simple mortgage at ita inception because 
there is no provision for sale.. We are of 
opinion that this argument is fallacious. 
It is not necessary for a simple mortgage 
that thereshould be an express provision 
giving the mortgagee a power of sale. The 
clause of the mortgage deed which we 
have quoted .above shows clearly that it 
contains a -personal covenant under which 
- the mortgagor undertook to pay the mort- 
-gage money on the due date. . This per- 
sonal covenant carries with it by necess- 
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ary implication, a power of sale. The fact 
thatthe mortgage deed authorises the 
mortgagee incaseof default to enter into 


‘possession of the mortgaged property, 


cannot take away the power of sale im- 
plicit in the personal covenant, more parti- 
cularly, when it has been “found (and the 
finding is not challenged) that the mortga- 
gor. failed to put the mortgagee in posses- 
sion. . 

In Lingam Krishna Bhupati v, The 
Maharaja of Vizianagram (1) there was an 
instrument of mortgage, which expressed 
itself thatit was a simple mortgage, and” 
provided that:— 

“Jf the whole or portion of tbhe-interest remains 
unpaid by thedue date the mortgagee shall take 
possession of the mortgaged prorerties immediately 
thereafter and enjoy the said properties as under a 
usufructuary mortgage " 


It was held by their Lordships of the 


-Judicial Committee that the mortgagor 


not having fulfilled his obligations to put 
the mortgagee in possession, the latter 
retained the position of. a simple 
mortgage and that the decree for sale of 
the mortgaged property was therefore, 
a matter of course and perfectly 
right. 

In Lingam Krishna Bhupati v. The 
Maharaja of Vizianagram (1), it was held 
by their Lordships of the Privy Council 
that a simple mortgagee was entitled 
to a decree for sale as a matter of course 
notwithstanding that by theterms of a 
mortgage bond he had the option on the 
mortgagor's default in payment of interest 
to take possession of the mortgaged prop- 
erties and to enjoy thesameas under a 
usufructuary mortgage. We are of opinion 
that the principles enunciated in these 
cases apply to the present case. 

In Lalta Prasadv. Hori Lal (2) decided 
by the late. Court of the Judicial Com- 
missioner of Oudh which is very similar 
tothe present case the mortgage deed 
provided that the mortgage money with 
interest at 2 percent. would be paid in 


“two instalments and in case of non-payment 
of the 


first instalmert the mortgagee 
would be entitled to be putin possession 
of the mortgaged property taking profits 
in lieu of interest and in case of failure 
to deliver possession the mortgagee would 
be at liberty to take possession with the 
help of the Court. It was held that the 
mortgage was notan anomalous mortgage 


(1}10 Ind. Oas. 272; 8 A LJ 594,15 GC W NAA: 
M LT 445; 18019 584; 13 Bom L R447; (1911) 
M WN 429; 21MLJ147(P.0)- 


9 
1 
_ (2) 19 Ind, Cas, 748; 16 O O 99, 
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but the combination of a simple and 
usufructuary mortgage to which s. 98 of the 
Transfer of property Act did not apply. 

It was further held that if the mortga- 
gors did dot deliver possession, the mort- 
gage continued torelain its character 
ofasimple mortgage anda decree for sale 
was, therefore, permissible. 

Reliance was placed by the learned 
Counsel for the appellant onthe decisicn 
of their Lordships of the Privy Council 
in Lal Narsingh Partab v. Muhammad 
Yakub Khan (3). ln this ease also the 
mortgage was held to be acombination of 
a simple and a usufructuary mortgage. 
The fact that the mortgage which was the 
subject of interpretation by their Lordships 
contained an express covenant for sale 
of the mortgaged property, cannot justify 
the inference sought to be drawn by the 
learned Counsel forthe appellant that the 
mortgage inthe present case cannot be 
considered to partake of the character of a 
simple mortgage, because such an express 
provision giving the mortgagee a power of 
sale is wanting. We think this case is 
quite distinguishable, 

The result, therefore, is that we agree 
with the lower Appellate Court in holding 
that the mortgage in suit is not an anom- 
alous mortgage within the terms of 
s. 98 ofthe Transferof Property Act and 
that the decreefor sale passed by it is 
correct. 

We accordingly dismiss this appeal with 
coste. 

N. Appeal dismissed. 

(3, 116 Ind. Cas. 414: 70 WN 64; 230Q0WN 
623; A I K 1929 PO 139,49 C L J58t; 31 Bom. L 


R 825; (1929) A L J58]; 20 L W 87; (1929) M W N 
635; 4 Luck, 363 (PO). 





l PATNA HIGH COURT 
Letters Patent Appeals Nos. 93, 100 and 
101 of 1932 
with 
Letters Patent Appeals Nos. 94 to 99 
of 1932 
July 24, 1933 
Wort, Auta. O. J., AND KULWANT Sauay, J. 
Maharajadhiraj KAMESHWAR 
SINGH BAHADUR — PLAINTIFF 


—APPELLANT 
VETSUS 
SONEY MISSER AND otuERs—DEFENDANTS 
— RESPONDENTS 
Grant—Construction—‘*Waguzusht.’ meaning of— 
Landlord's right to enhance rent— Bengal Tenancy 


Act (VIII of 1885), s.30(a)—No prevailing rate— 
Right to enhance rent under s. 30 (a), 
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The proper construction tobe placed upon tbe 
word waguzasht depends very largely upon the 


circumstances under which the grant was made. [p. 
1204, col 2.] 

Where a sanad, after reciting that the grantor 
was holding certain lands for a long time at a 
certain rent provided that “in respect of that I 
(the grantor) have made a grant (waguzasht. ; you 
and your posterity after enjoying the aforesaid 
lands will pay the rénts--year after year:" 

Held, thaton a proper construction of the grant 
the release implied in the term waguzasht could not 
have related to therent but to some claim/to the 
lands, and the rent for the holdings was not fixed in 
perpetuity. [2b2d.] 

Where the Court comes toa clear conclusion from 
the Commissioner's Report that there is no prevailing 
rate of rent, the landlord's claim for enhancement 
under s. 50 fa), Bengal Tenancy Act, has tobe 
dismissed. Brij Behari Siha v. Sheo Sankar Jha 
(Dand Sri Radha Krishnaji v. Haricharan Ahir 
(2), discussed [p. 1201, col. 1.] 

L. P. Aps. from the judgment of Mr 
Justice Jwala Prasad, dated April 22, 
1932. 


Mr. Murari Prasad, for the Appellant. 
Messrs. L. K. Jha, R. Chaudhury and Mr. 
R. K. Jha, for the Respondents. 


Wort, A. J. © —These are Letters Patent 
appeais from a decision of Jwala Prasad, J., 
which arose outof actions for the enhance- 
ment of rent. Letters Patent Appeals Nos. 
93,100&101, are by the landlord against 
the decision’ of Jwala Prasad, J., in which 
he held, on the construction of certain sanads, 
that the rents were fixed in perpetuity. 
The other appeals which are now known 


as Letters Patent Appeals Nos. 94 to 99 


were disposed of by the learned Judge who 
held that the decisions were decisions of 
facts but no application was made at the 
time by the learned Advocate on behalf of 
the tenants for leave to appeal to this 
Court. Leave is now granted and it is 
requested that these appeals should be dealt 
with along withthe landlord's appeals to 
which [havereferred. One small technical 
objection was taken formally, namely, that 
proper petitions were not filed in all these 
appeals. But ihis quite clearly wasdue to 
a misapprehension asto the rule withregard 
to leave to appeal from the decision of a 
Single Judge and as there was a- petition 
which incorporated all the defendants’ 
appeals with allthe parties we think it is a 
somewhat technical objection and asthe 
point is one of limitation the time will be 
extended unders.5ofthe Limitaticn Act. 
Mr. Murari Prasad on behalf of the landlord 
respondent has agreed toenter appearance 
in these appeals, so, in the circumstances, 
they can be dealt with by the judgment 
which Iam delivering in appeals No. 93, 
100 & 101. | i 
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` Now as regards thethree appeals Nos. 93, 
100 and 101, the decision depends upon a 
proper construction of three sanads which 

‘had been filed in the suits by the tenants. 
It is with some considerable diffidence 
that I express my view on this matter as the 
case was made to depend upon the meaning 
of a vernacular term which Jwala Prasad, 
J., was necessarily more acquainted with it 
than I am, but lam emboldened to express 
the view first, by reason of the fact it is my 
duty to doso, secondly, because the learned 
‘Judge based his judgment very largely 
upon the meaning of the term given in 
Wilson’s Glossary of words. The expression 
which had to be construed was waguzasht. 

“The sanads, solar as they are material for 
the purpose of my judgment, wee in these 
terms:— " 

“That inMauza Ahdhrarhari Perg Jabdi within 
the dehat Milkiat Minhat of myself, you hold from 
along time 59 bighas 16 kathas18 dhurs of Dhanar, 
.Bhit, or chard, Kharhour and pasture, green verdure 

' (Harghast) lands, the rental payable for which is 

e, 35-8. In respect of that I have made a grant 
(waguzasht ; you and your posterity after enjoying 
the aforesaid lands will pay the rents year after year. 


So-this letter of grant (waguzasht) is written Dated 
this 13th day of Sawan Sudi 1225 Fal.” 


The learned Judge has stated that in 
Wilson's Glossary the term ‘‘Waguzasht" 
means ‘“‘release from attachment or distraint, 
relieved from assessment, remitted.” 
Shortly his decision was that as there 
could have been no case of release from 
attachment or distraint, the only construc- 
tion to be placed on the term must be 
“relieved from assessment’, and accord- 
ingly held that that meant that the rent, 

‘namely, Rs. 35-8 was a fixed rent in 
‘perpetuity which admitted of no assess- 
ment or enhancement. With greatrespect 
to the learned Judge I come to a 
different conclusion. The history of the 
word, as the learned Judge has observed, 
indicates, that some claim which has been 
made by the landlord is remitted or 
released and indeed in every dictionary 
and glossary. of terms that meaning is 
emphasised. Thesame meaning is attached 
to the word in Fallon’s Law and Com- 
mercial Dictionary where the meaning is 
given “as withdrawal or removal of atvach- 
ment” and the second meaning is “a grant”. 
The grantor may have indeed in this case 
meant simply “grant” in using the term, 
but it can be seen that it more nearly 
- indicates certain circumstances under 
which the landlord was laying aclaim of a 
kind tothe land which by the grant he 
intended to remit or release. That 
jatement will also indicate that 
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the proper construction to -be 
placed on the word depend s very 


largely upon the ` circumstances under 
which the grant or waguzasht was made. 
We are entirely ignorant of those circums- 
tances in this case but we have one fact 
which, it seems to me, throws some light 
upon the matter. The Record of Rights 
was prepared in the year 1900. The 
tenants for reasons best known to them- 
selves, did not produce these sanads on 
that occasion; and although it may be 
that there- was no one alive at that time 
who could have stated what the circum- 
stances, under which the grant was made 
in the year 1825 were, yet there must 
have been persons alive who had that 
information passed down to them. [n a 
sense of course, thisis a merespeculation, 
but this much ma be said that the year 
1900 was much nearer the date upon which 
the sanad was executed and in those 
circumstances it is rather important to 
notice what I have already stated, namely 
that the tenants did not produce these 
sanads. It may be in the circumstances 
an indication that they themselves did 
not look upon the Sanads as entitling them 
to claim the lands that were granted 
with rents fixed in perpetuity. The 
reason in itself may be insufficient to 
come.to a conclusion contrary to that at 
which the learned Judge had arrived; Lut 
it seems to me that the matter is con- 
cluded hy looking at the document which 
admittedly has been translated gram- 
maticaly and noticing the context. The 
Sentence used is “in respect of that I have 
made the waguzasht’. The sentence 
comes immediately after the words ‘‘rent 
reserved” but before that is the statement 
“you hold from a longtime 59 bighas 16 kathas and 
l> dhurs of dhanar, bhit, orchard etc. the rental pay- 


able for which is ks. 35-8-0. In respect of that I 
have made a waguzasht”. 


It is admitted rent is 
has been paid continuously, 
on any grammatical construction of 
those sentences, it is clear that the 
release or assessment could not have re- 
lated to the rent but could have related 
merely to the lands. That in itself, in 
my judgment, is a sufficient indication 
that what the grantor was expressing 
was, that some claim formally made to the 
lands by him was released by this sanad. 
If that be the correct reason, and it seems 
to be so, it is quite clear thatthe rent 
for these holdings could not be said to 
be fixed. I have expressed that view with 


paid and 
therefore, 
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some diffidence but I have stated my 
yeasons for doing so. This decision leaves 
the matter open to the landlord in those 
circumstances to claim his enhancement. 

It is admitted by the respondents that 
the landlord is entitled to enhancement 
under s. 30 (b) of the Bengal Tenancy Act, 
The District Judge in remanding the 
case on other points bas decided thatthe 
enhancement under s. 30 (b) should be 
ab the rate of 3 annas 6 pies in the rupee 
which under this judgment the landlord 
would be entitled to claim. 

The other appeals which we now admit 
and hear, were decided, as I have stated, 
in the Court below by ihe finding that 
Ahe decision was a decision of fact. It 
is admitted again in this case that the 
landlord is entitled to enhancement under 
s. 30 (b). The question which arises is whe- 
ther he is also entitled to enhancement un- 
ders.<0 (a). This matter can be dealt with 
quite shortly by reference to a statement 
made by the learned District Judge in the 
course of his judgment in which he re- 
manded the case to the learned Munsiff. 
The learned Munsiff, in considering this 
matter in a somewhat elaborate judgment, 
came to the conclusion after considering 
the report of the Commissioner, that there 
was no prevailing rate. The learned 
Judge inremanding the case, had made 
this slatement :— 

“The rates found by the Commissioner therefora 
for the entire village cannot be adopted for enhanc- 
ing the rents of the defendants’ holdings under 
s. 30(6) of the Bengal Tenancy Act. But it also 
appears from the report of the Commissioner that 
some other blocks of the said two villages are com- 
prised of lands which are similar to the land of 
the defendants’ toldings and the Commissioner 
should therefore have found out the prevailing rate 
at which rent was paid by the majority of tenants 
holdings lands in the said blocks.” 

It is said that the Commissioner, at any 
rate, was influenced by a decision in the 
case of Brij Behari Singh v. Sheo Sankar 
Jha (l1)in which at p. 129 this direction 
was given :— 

“If noone prevailing rate can be found in any 
village then to ascertain what is the lowest rate 
paid by lands of similiar description with similar 
advantages ` 
Itis said that is contrary toa recent -de- 
cision of this Court by Courtney-Terrell, 
C. J., and James, J., being the case of 
Sri kadha Krishnaji v. Haricharan Ahir 
(2) which decided that 
“where no prevailing rate is found in the village or 

(1) 39 Ind. Cas.8 ; 2 PL J 124; 1 PLW 434; 
912) Pat. 108, | 
(2 126 Ind Cas, 297; LPL T3%; A I R1930 
` Pat #32; Ind Rul. (1930, Pat 601; 9 Pat 803, 
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in a neighbouring village, the landlord's claim 
under s 3y (a) should bs dismissed and no enhance- 
ment can be granted on the basis of the lowest rate 
paid by the majority of the ruiyats for similar 
land or the average rate of land by applying the 
principle laid down in 8. 31 (a) of the Bengal Tenancy 
Act” 7 


It is admittedin this case thats. 31 (a) 
does not apply, but it is also clear that 
s. 31 (f) doesapply asit has been held 
in this casethat the holdings were held 
ata lump rental and therefore, it became 
the dutv of the Court to decide what the 
enhancement should be by ascertaining 
the different classes of land comprised 


-within the holding and then applying to 


thearea of each class, the rate paid on 
Lhat class within the village or neighbour- 
ing villages. What the learned Judge has 
dore in this case, as will be seen from 
the passage to which I have just referred, 
is that he has applied s. 30 (a) or 
part of it which provides for a case where 
the rate paid by the raiayts is below the 
prevailing rate paid by occupancy raiayats 
for land of a similar description and with 
similar advantages in thesame village or 
in neighbouring villages. It is unnecessary, 
in my judgment, to decide whether there 
is a definite conflict between the two cases 
which I have quoted; frst by reason of 
the fact that it depends entirely in which 
way thedirectionin Brij Behari Singh v. 
Sheo Shankar Jha (1) is read. Ifit is read 
as meaning that the Court is entitled, 
where no prevailing rate inthe village is 
found, to take some isolated plots in the 


village, being lands of a similar character 


tothe lands in dispute and then to take 
the rate at which those plots are let out 
and to apply that rate tothe lands in 
dispute, then the direction would be wrong. 
It seems from the case which is before 
us that what the learned Judge had in 
his mind was that, although the Com- 
missinner and the Munsif had decided 
that there was no prevailing rate, yet the 
learned Munsif could lcok for land ofa 
similar character to the land in dispute 
in the adjoining village although that 
land may have been only a small propor- 
tion of the village and not the greater part 
of it, and to apply the rate of those plots 
oflandto the lands the subject-matter 
it is obvious that no such 
procedure is warranted under the provis- 
ions of the Bengal Tenancy Act. In short 
as the learned Judge of .the trial Court 
has clearly come toa decision on the basis 
of the Commissioner's report that there wag 
no prevailing rate, it disposes of the 


~ 
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landlord's claim under s. 80 (a) of the 
Bengal Tenancy Act. For the reasons I 
have given appeais Nos. 93, 109 101 of 
1932 are allowed. The decrees allowing 
enhancement under s. 30 (b) will stand in 
each suit. 

Appeals Nos, 94 to 99 of 1932 are also 


allowed. i 
There will be no costs in these appeals 


throughout. 
Kulwant Sahay, J.—I agree. _ 
A. Order accordingly. 


OUDH CHIEF COURT 
Privy Council Appeal No. 22 of 1933 
March 19, 1934 
NANAVUTTY AND Suira, JJ. 
MAHABIR SINGH—Porcuaser— 
—APPLIOCANT 
LETSUS 


LAL AMBIKA BAKHSH SINGH— 

OguJECTOR— OPPOSITE Pasty 

Civil Procedure Code (Act V of 1908), ss. 104, 109, 
110—S. 104, if forbids appeals to Privy Council when 
conditions laid down in ss. 109 and 110 are complied 
with—Contention that Judge had no jurisdiction to 
go behind order of sale oficer— Whether involves a 
substantial question of law. us 

Section 104 of the Code of Civil Procedure refers 
to appeals to High Courts in British India, and does 
uot forbid appealsto His Majesty in Council when 
they comply with the conditions laid down in es. j0Q9 
and 110 of the Code of Civil Procedure. 

Wherein the appeal before the High Court the 
only gquesticn argued was that the Subordinate 
Judge had no jurisdiction to go behind the order of 
the Sale Officer and thattbe Sale Officer could not 
be questioned bythe Oivil Court in execution pro- 

eedings: 

i Hele that this contention did not involve any 
Substantial question of law in order to make an 
appealto the Privy Oouncil maintainable. Raghu- 
nath Prasad Singh v. Deputy Commissioner of 
Partabgarh (3), referred to. 

Mr. B. K. Dhaon, for the Applicant. 

Mr. P. N. Chaudhri for Mr H. Husain, for 


the Opposite Party. 


.Order.—Thisis an application for grant 
of certificate of leave to appeal to His 
Majesty in Council against a Bench de- 
cision of this Court delivered on August 
1, 1938. Wehaveheardthe learned Counsel 
of both parties, and perused the judg- 
ment against which leaveto appeal has 
been sought by the applicant Mahabir 
Singh. A prelim:nary objection was raised 
by the learned Counsel for Lal Ambika 
Bakhsh Singh, objector-respondent that 
under sub-s. (2) of 8.104 0f the Code of 
Civil Procedure no-appeal could lie from 
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any order passed in appeal under O. XLIII, 
r. l, cl. (j) of the Code of Civil Procedure, 
and in support of that contention the rulings 
reported in Jagmohan Singh vV. Baehhe (1) 
and Bansibadan Mandal v. Chhaunat Bibi 
(2) were cited. In our opinion there is no 
force in this preliminary objection. Sec- 
tion 104 ofthe Code of Civil Procedure 
refers to appeals to High Courts in British 
India, and does not forbid appeals to 
His Majesty in Council when they comply 
withthe conditions laid down inss. 109 and 
110 of the Code of Civil Procedure. We, 
therefore, overrule the preliminary objec- 
tion. 

On the merits, we are of opinion that we 
should not grant leave to the applicant 
Mahabir Singh to appeal to His Majesty 
in Council, because we are not satisfied 
that the valuation of the property in suit 
is Rs. 10,000 or more, or that the appeal 
which the applicant proposes to file to His 
Majesty in Council involves any substantial 
question of law. In the first place, the 
applicant Mahabir Singhisa pre-emptor 
in respect of Mahal Krishnapal Singh alone 


“which wasknocked down at the sale, held 


by the Sale Officer, for Rs. 4,6341-6, and this 
amount was deposited in Court by the 
applicant Mahabir Singh, and was accepted 
by the Sale Officer but the learned Subordi- 
nate Judge set aside the order ofthe Sale 
Officer, and theorder of the Subordinate 
Judge was confirmed in appeal by a Bench 
ofthis Court, to which one of us wasa 
pariy. The value of the property, there- 
fore, in which the applicant Mahabir 
Singh is interested is only Rs. 4,634-6. In 
the memorandum of appeal, which the 
applicant Mahabir Singh filed in this Court 
against the order of the learned Subordi- 
nate Judge of Partabgarh, the valuatio 
of the appeal was put down as Rs, 9459-9. 
Thus it is clear that the applicant has 
not satisfied us that the decree of this Court 
dated August 21, 1933, involves directly or 
indirectly any claim to property worth 
Rs. 10,000 or more. 

In the second place, we also consider 
that there is no substantial question of law 
involved in the appeal which the applicant 
Mahabir Singh prposes to file before His 
Majesty in Council. In the appeal before 
this Court the only question which was 
argued by the learned Counselfor Mahabir 
Singh was that the Subordinate Judge of 


' (L/66Ind Cas. 929; AIR 1922 Oudh l46;9OLJ 
60; 75 O O 78. 

P ee Ind. Cas, 228; A IR 1926 Cal. 400; 42 OL, 
J 176 . 
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Partabgarh had no jurisdiction to go be- 
hind the order of the Sale Officer and thit 
the Sale Officer could not be questioned 
by the Civil Court in execution proceedings. 
This contention does not involve any sub- 
stantial question of Jaw, and it has been 
fully dealt with inthe judgment passed hy 
this Court on August 1, 1933. Oar atten- 
tion has been invited toa ruling of their 
Lordships of the Privy Council reported in 
Raghunath Prasad Singh v. The Deputy 
Commissioner of Partabgarh (8). In the 
light of the observations made by Viscount 
Dunedin in the ruling cited above, we are 
of opinion that the matter, in respect of 
whichthe applicant wants leave toappeal 
to His Majesty in Council, doesnot involve 
any substantial question of law. 

We accordingly decline to grant leave 
toappealto His Majesty in Council and 
dismiss the application of Mahabir Singh 
With costs. 

N. Application dismissed. 

(31 102 Ind. Gas. 889; 54 I A 126; 4 O WN 515; 
3L O WN 495: ALR 1927P C 210; 2 Luck 93; (1927) 
M W N 419; 26 L W 70 (2 C). 


CALCUTTA HIGH COURT 
Civil Rule No. 190 of 1933 
June 5, 1933 
M. ©. G8osE, J. 
JNANDA SUNDARI RAI 
CHOW DHURANI—PLAINTIFF— 
PETITIONES 
versus 


PROMODASUNDART RAI 
CHOWDHURANI AND oTabes—D&FENDANTS 
— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 190%), O. IX, 
r.13, 0. XVII, r.?, 0. XXVI, r 8—Order under O, 
XVII, r.12—Proper procedure to set asidz order— 
Evi lence taken ow commission—Whether ipso facto 
becomes evidence in case—Tendering of it by opposite 
party and acceptance by Court— Necessity of. 

Where an order under O XVII, r.2, Civil Proce- 
dure Cota, is pasad, the defendants will not be 
justified in asking for review ‘The proper procedure 
is to apply under O IX, r.13 Krista Kishore Bose 
v. Pancharam Maity (1), referred to 

The evidence taken on commission does not ipso 
fasto becoms evidence in a cass. It has to be 
offered by the party who hasexamined the witness 
on commission andit has to be accepted by the 
Court after hearmg the opposite party and unless it 
is tendered by the party and accepted by the Court 
it is not to beconsidered as evidence in the case. 
Mahim Chandra Guha v. Naba Chandra 131, referred 
to. 
C. R. from an order of the Second Munsif, 
Munshigunj (Dacca), dated November 30, 


1932. 
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Mr. Jogesh Chandra Ray and Mr, Nagen- 
dra Nath Bose, for the Petitioner. 

Mr. Heramba Chandra Guha and Mr. 
Prokash Chandra Pakrasi, for the Opposite 
Parties. 

Order.—This is au application under 
s. 115, Civil Procedure Code, by the 
plaintiff. in a title suit. The plaintiff's 
case is that in June, 1931, the plaintiff 
instituted a suit against the defendants 
for declaration of her title to a plot of 
land with huts thereon and for recovery 
of possession of the same, that defendants 
Nos. 1 and 2, mother and son, entered 
appearance, filed their written statement 
on August 15, 1931, and thereafter the 
suit went on for a long time on adjourn- 
ments till on April 26,1932, the Court 
warned the parties to come ready on the 
next date when the case would be positively 
heard and the next date fixed was June 8, 
1932; that on June 8, 1932, the piaintiff 
was ready with her witnesses and defend- 
ant No. 2 along with his junior Pleader 
was present but they did not file any 
list of witnesses, although some of the 
defence witnesses themselves filed their 
hajiras; the defence prayed for one day’s 
time on the ground that their senior 
Pleader was engaged at Dacca and would 
not be able to come till 3 P. m. The 
learned Munsif rejected the prayer for a 
day's adjournment but adjourned the 
hearing till 2p. m. Thereafter at 2 P.M. 
on that day the case was taken up and 
one witness for the plaintiff was examined. 
The defendants were asked to cross- 
examine the witness, but the Pleader 
declined to cross examine and filed a 
petition praying for an adjournment till 
the following day. The Court refused the 
prayer for adjournment and examined 
another witness and decreed the suit 
ex parte. On the following day a petition 
was filed on behalf of the defence praying 
that the order of the previous day might 
be set aside and the suit restored for fresh 
hearing. 

After hearing the parties, the learned 
Munsif by his order dated November 30, 
1932, set aside the order of June 8 and 
restored the suit for fresh hearing. The 
Munsif ‘ook his action under-O. XLVII, 
r. 1, Civil Procedure Code, on the ground 
that the Court had committeed an error 
apparent on the face of the record 
inasmuch as the Court in passing the 
judgment did not take into consideration 
the evidence which had been taken on 
commission and which was upon the 
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record. The Court considered that the 
order passed was under O. XVII, r. 3, 
Civil Procedure Code. It is urged by the 
learned Advocate for the petitioner that 
the order of the Court was passed not 
under O. XVII, r. 3 but under O. XVII, 
r. 2 and as such the Court was not 
justified in reviewing the said order; but 
the defendants might have filed a case 
under O. IK, 1. 13 if they had been able 
to show that they had a sufficient 
cause for default; and in the second 
place it is urged that even if it be con- 
sidered that the case was under O. XVII, 
1. 3 the learned Munsif acted illegally in 
allowing the case to be restored. 

Upon hearing the learned Advocates on 
both sides who have placed the entire 
record before the Court, it appears that 
in fact the learned Munsif passed an 
order on June 8, 1932, under O. XVII, 
r. 2; but when thereview application was 
filed, he:considered, he deait with the case 
under O. XVII, r. 3; and even when he 
dealt with the matter under O. XVII, r. 3, it 
does not appear that the defendants were 
justified inasking forreview. ‘Their action 
should have been taken under O. IX, r. 13: 
see Kristo Kishore Bose v. Pancharam 
Maity (1), where Sir George Rankin, the 
learned Chief Justice, has explained the 
‘matter very fully. In the next place 
assuming that the order passed hy the 
Munsif was under O. XVIL, r. 3, it is to 
be considered whether he was right or 
‘committed an error apparent on the face 
‘of the record in not accepting the evidence 
taken on commission. On this point it is 


a urged on the side of the petitioner, that 


under the provision of O. XXVI, r. 8 the 
evidence taken on commission shall not 
“be read as evidence in a suit without 
the consent of the party against whom the 
same is Offered unless such conditions are 
fulfilled. It is clear, therefore, that the 
evidence taken on commission does not 
. ipso facto become an evidence in a case. 
“It has to be offered by the party who 
has examined the witness on commission 
and it has to be accepted by the Court 
after hearing the opposite party and unless 
it is tendered by the party and accepted 
‘by tbe Court it is not to be considered 
as evidence in the case: see the case in 
Kristo Kishore Bose v. Pancharam Maity 
(1), already referred to and also the case of 
Mahim Chandra Guha v. Naba Chandra(2), 


(1) 111 Ind Cas. 430; AI R1928 Cal 341;47 CT, 
J 467, 
- (2)-98- Ind ' Qas 852; A I R 1927 Cal. 43, - 
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In this case six persons had been ex- 

mined on commission on bebalf of the 
defence and thcse witnesses proved cértain 
documents but those were not offered in 
evidence by ihe defence before the Court. 
Indeed, as the learned Advocate for the 
petitioner has stated, the junior Pleader 
for the defence pleaded that he was not 
in a position to conduct the case and the 
senior Pleader who. alone was said to 
know the facts of the case and used to 
look after the case on behalf of his sister, 
defendant No. 1, and on behalf of her 
son, defendant No. 2, was absent at Dacca 
on professional engagement. There was 
a local Pleader and defendant No, 2 
present in Court. But the pleader when 
asked to cross-examine the plaintiff's 
witness declined to do so. Indeed he 
professed to be unable to give any 
assistance to Court and he did nothing 
except filing two applications for ad- 
journment and defendant No. 2 stated 
in the petition that he was not cognizant 
of many facts and was not conversant in 
making tadbirs; that as a matter of fact 
nə one but his maternal uncle Babu Rebati 
Mohan Ghose, Pleader, Dacea, knew all 
the facts of the case. Apparently the 
defendants took up the position that they 
could do nothing until Rebati Babu 
returned from Dacca. In these circum- 
s:ances they did nothing to assist the Court, 
and without the evidence taken on com- 
mission being presented to Court and 
consented to by the plaintiff or accepted 
by the Court without the consent of the 
plaintiff, it could not be taken as evidence 
in the case. In this view there was no 
error apparent on the face of the record. 
_ The learned Advocate for the petitioner 
has also placed for consideration two 
unreported cases: Inthe matter of Mongal 
Chand Dudhuria, Civil Revision Cage 
No. 1297 of 1929 and In the matter of 
Abdul Khaleque, Civil Revision Case 
No. 1157 of 1952 in both of which in 
similar circumstances this Court set aside 
the restoration of suits. Having regard 
to the circumstances of the the case, I 
am of opinion thattheorder of the learned 
Court below was illegal. It is accordingly 
set aside and the order of June 8, 1932, 15 
restored. The Rule is made absolute. 
The petitioner is entitled to her costs, 
hearing fee being assessed at two gold 
mohurs. a 

N. Rule made absolute, 
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= OUDH CHIEF COURT 
Execution of Decree App3al No 25 of 1933 
March 19, 1934 
SRIVASTAVA AND NaNavotry, JJ. 
RAJA AJAY VARMA—JuDG dENT-DEBTOR 
— APPELLANT 
Versus 
Babu SHYAM BIHARI SAHGAL — 
DEcREE-HOLDER—RESIONDENT 

Oudh Civil Rules, r. 190, cl (ai—Conditions of 
applicability—Ancestor of judgment-debtcr having 
been mortgagee at time of first regular  setilement— 
Subsequent foreclosure—Whether sufficient to make 
property ‘ancestral.’ 

In order to make c]. (a)ofr 190 of the Oudh Oivil 
Rules, applicable, it is necessary for the judgment- 
debtor to show that he or his ancestor was the full 
proprietor at the first regular settlement. The mere 
fact of the ancestor having been a mortgagee at that 
time and the mortgage having been foreclosed 
subsequentiy, will not make the property ‘ancestral’ 
within the meaning of r 120. 

Ex. of D. A. against the decree of the 
Subordinate Judge, Kheri, dated March 6, 
1933. 

Messis. A P. Sen, Hardian Chandra and 
M. H. Kidwai, for the Appellant. 

Mr. R. B. Lal, for the Respondent. 


Judgment.—This is a judgment-de)tor's 
appeal against the order dated March 6, 
1933 of the learned Subordinate Judge 
Kheri, dismissing the objection against the 
- validity of sale which had been carried 
out by the Civil Court and confirming it. 

The objection raised bythe judgment- 
debtor was that the two villages which 
had been sold were ancestral property and 
that the sale could not therefore be made 
by the Civil Court. He sought to make out 
that the case was covered by the pro- 
visions of cl. (a) of r. 190 of the Oudh 
Civil Rules. In order to make out that 
the land was ‘‘ancestral” within the mean- 
ing of this clause, it was necessary to show 
that it formed a mohal or sharein or 
portion of a mohal which had been owned 
continuously from the time of the summary 
settlement of 1858-59 or from the conclu- 
sion of the first regular seltlement by the 
proprietor or by the person or persons 
from whom such proprietor had directly 
or indirectly inherited such land. It has 
been argued that the villages in question 
had been held by the ancestor of the 
judgment-debtor under a mortgage at the 
time of the first regular settlement and 
that the mortgage had been foreclosed 
somelime after the first regular settlement 
had been carried out. These facts are 
not admitted, but assuming them tobe 
correct, we are clearly of opinion that they 
would not be sufficient to bring the case 


- 
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- that she had aright to succeed in 
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within the four corners of cl. (a) ofr. 199 
of the Oudh Civil Rules. In order to make 
that clause applicable, it was necessary 
for the judgment-debtor tə show that he 
or his ancestor was the full proprietor at 
the time of the first regular settlement. The 
mere fact of the ancestor having been a 
mortgagee at that time and the mortgage 
having subsequently been foreclosed, would 


not make the property “ancestral” within 


the meaning of r. 190. 

We are therefore of opinion that the 
order of the lower Court is correct. The 
appeal fails and is dismissed with costs. 

N. Appeal dismissed. 

a LAHORE HIGH COURT 
First Civil Appeal No. 789 of 1930 
March 13, 1934 
Baroeg AND RANGI LAL, JJ. 
AMIR AND oTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
Musammat J ALLAN— DEFENDANT — 
< RESPONDENT l 

Will—Testator locked after by his sister and her 
husband=Sister made legatee—Testator going to 
petition writer and to Sul-Registrar although 
suffering from tuberculosis— Disposing mind— Undue 
influence -Cusiom (Punjab)—Succession—Non ances- 
trai property—Sister v. Collaterals of fourth degree 


‘--Onus of proof. 


Where the testator was being looked after by his 
sister and her husband and he had a desire to 
benefit them and in executing the will he wes not 
ignoring the legitimate claims ofany one else and 
there was evidence to show that although he was 
suffering from tuberculosis, he went to a petition 
writer and to the Sub-Registrar’s Office and executed 
the will: i 

Held, that under the circumstances he was having 
the disposing mind required for the will and that ' 
it was not brought about by any undue influence 
and was duly executed and henes valid, 

Even inthe case of non-incestral property the 
onus is on the sister of the last male holder to prove 
preference to 
Hussain Bibi v. 
and Sant Kuar v, 


collaterals of the fourth degree. 
Nigahia (1), Jiwt v. Sandhi (2) 
Sher Singh (1), referred to. 

F. ©. A. from the decree of the Senior Sub, 
ordinate Judge, Jhang, dated April 2, 1930.. 

Messrs. Zafarullah Khan and Asadullah 
Khan, for the Appellants. 

Mr. M.L.Puri, for the Respondent. 

Rangi Lal, J.—This appeal arises out 
of a suit brought ly the collaterals of Ali 
to challenge a will from him set up by 
his sister Musammat Jallan in her favour. 
The plaintiffs denied the execution of the 
will by Ali and also contended that he 
had no disposing mind when he is said 
to have executed it and that in any case 
he was under the undue influence of the 
legatee and her husband. The bequeathed 
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property was admittedly non-ancestral qua 
the plaintiffs. They, however, contended 
that they were, according to the cus'om 
of the parties, entitled to succeed to itin 
preference to the sister of the lust male 
holder. The lower Court held that the 
will in question was executed by Ali when 
he had a disposing mind and was not 
under any undue influence and that it was 
valid by custom because the property con- 
veyed by it was non-ancestral. The suit 
was, therefore. dismissed though it was 
held that in the absence of the will the 
plaintiffs would have been entitled to 
succeed. The plaintifis have appealed to 
this Court. 

The testator had been suffering from 
tuberculosis for three or four years. On 
February 6, 1925, he was removed to the 
civil hospital at Chiniot which is at a 
considerable distance from his village, 
On the following day the will in question 
was executed but not in the hospital and 
was duly registered in the Sub-Registrar’s 
office. The Sub-Registrar’s endorsement 
shows that the executant appeared before 
‘him, was identified by Lal lambardar and 
Chiragh Shah and admitted the correct- 
ness of the will which was read out to 
him. After the will was duly registered 
he was brought back to the hospital. On 
the following day thatis, on February 8, 1925, 
he was being taken to his village on a 
charpoy and expired in the way. 

The will was written by a petition writer 
named Chinioti Ram and was attested by 
two witnesses, namely, Narain Singh and 
Sammun. Chinioti Ram deposed that Ali 
walked. up to him in the petition-writer's 
shed‘ and had the will prepared and exe- 
cuted it there and then. Narain Singh 
whois as disinterested a witness as Chinioti 
Ram fully supported the latter. Sammun, 
however, stated that Ali was brought on 
a charpoy to the petition-writer’s shed and 
“was quite unconscious at that time. His 
_ testimony cannot possibly be believed when 
he had thumb-marked the will as an at- 
testing witness and was not able to ex- 
‘plain under what circumstances he had done 
so. Lal and Chiragh Shah also appeared 
as witnesses and they clearly stated that 
they were present when the will was re- 
gistered and that Ali was not only in his 
_ proper senses at that time but was able 

to walk about. Lal is certainly the ma- 
ternal uncle of Musammai Jallan’s hus- 
band but his testimony cannot be altoge- 


ther rejected on that ground specially when - 


it is corroborated by -the evidence referred 
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to above which is to my mind quite une 
impeachable. We also have the testimony 
of Nur Muhammad, D. W. No.5 and Ma- 
mand, D. W. No. 6, to show that Ali ex- 
pressed a desire to makea will in favour 
of his sister and that he was advised by 
them to goto Chiniot and execute if there 
in the presence of the Tahsildur and that 
he was taken to Chiniot on the following 
day. Thereis no reason why any of these 
witnesses should have come forward to 
give false evidence agninst the plaintiffs. 

The learned Counsel for the appellant 
mainly relied on the testimony of the me- 
dical officer in charge of the hospital at 
Chiniot and his compounderin regard to 
the physical condition of the testator when 
he was brought there and the fact that 
he died the next day after the making 
of the will. The head ticket of the patient 
prepared in the hospital contains the fol- 
lowing remarks in the column for ‘previous 
history’ :— 

“The patient is very weak andemaciated. He can- 
not sit up in bed, speaks in a very low voice and 
becomes scon. exhausted ” 

His condition on the morning of Feb-` 
ruary 7, 1925, was described thus :— 


“Morning temperature 97. Cough as before. He is in 
hopless condition and was advised to take him home.” 


The medical officer stated that in his opin- 
ion Ali was not able to make a will on 
February 7,1925. This opinion cannot, in my 
opinion, be accented at its face value. There 
can be no doubt that Ali mnst have been 
very much exhausted when he was brought 
to the hosptita]l on February 6, 1920, after a 
long journey. According to Musammat 
Jallan and Mamand this journey was per- 
formed on horse-back and I am not pre- 
pared to believe the compounder when he 
says that the patient was brought to the 
hospital on a cot. Even if itis assumed 
that he was broughton a cot the journey 
could not but have been exhausting. His 
temperature however, was only 100.4° when 
he reached the hospital and the next morn- 
ing it fell to 97° as already stated. There 
is nothing in the testimony of the medical 
witness to show what it was that rendered 
the deceased incapable of executing a 
simple willon that day. Anyhow, the di- 
rect evidence referred to above which is 
to my mind quite clear and convincing 
proves beyond doubt that the deceased did go 
to the petition-writer’s placa and then to 
the Sub-Registrar’s office and duly execiited 
the will and had it registered. ‘There; is 
not the slightest suggestion on the “tecord 
that the deceased did no} himself appear 
before the Sub-Registrar and present. the 
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will for registration in the usual manner, 
There can, however, be no doubt that he 
was at that time ‘very weak and emaciat- 
ed' and suffered from cough but if he 
could be brought all the way from his 
village to Chiniot on horse-back he could 
easily have been taken from the hospital 
to the Tahsil after a nigbt’s rest. Musam- 
mat Jallan says that he was taken in a 
tonga as far as it could go and then he 
walked to the petition-writer’s shed and 
then to the office of the Sub-Kegistrar. 
There are to my mind no reasons for dis- 
believing her statement onthis point. In 
view of these facts ib cannot possibly be 
urged that the deceased was not possessed 
of sufficient mental capacity on that day to 
make a will like the one in question. 

The plaintiffs are his collaterals in the 
fourth : degree and had no claims of any 
kind on him. Ib is not even alleged that 
anyone of them had. rendered any’ service 
to him during his protracted illness. On 
the other hand, his sister had all along 


_ lived with him even after her marriage 


and had nursed him when he wassuffering 
from a fatal disease. It was perfectly 
natural for him to have a desire to leave 
his property to her especially when it was 
non-ancestral. It is obvious that the jour- 


: ney to Chiniot was not undertaken for the 


purpose of treatment. I fully believe that 
the advice given by Nur Muhammad and 
Mamand - was considered to be -sound 
and arrangements were, therefore, made to 
have the will executed in as open and pub- 
lic a manner as possible. A Fard of the 
land which was to be bequeathed was ob- 
tained from the Patwari before starting 
for Chiniot and the deceased was taken 
openly to the petition-writer’s usual place 


of business and then to the Sub-Regis- - 


trar’s office instead of these functionaries 
being sent for at the hospital or at some 
other place. If the deceased had not been 
quite capable of making a will he would 


not have been taken all the way to Chiniot,. 


admitted into a hospital and then taken 
to the petition-writer and finally to the. 
Sub-Registrar’s office. It is not unlikely 
that the exhaustion caused by all this 
exertion hastened his death but there can 
hardly be any doubt that he-was anxions 
to make a will and did make. it when he 
was in full possession of his mental facul- 
ties? ykhe- will was a most natural one and 
was.of-an extremely simple character. Itis 
admitted that the deceased had no relations 
except his sister~and collaterals and his 
estate ‘consisted of nothingmore than his 


* 
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had every feason to prefer his sister to- 
his collaterals and had no conflicting claims 
to consider. His physical condition “such 
as it was could not, therefore, have, pre- 
vented him from having the disposing mind 
required for his particular will. 

It was urged that Ali was then under 
the undue influence of his sister and her 
husband. He wascertainly being looked 
after by them and had adesire to benefit 
them bat he was not ignoring the leégiti- 
mate claims of anyone else. It cannot, 
therefore, be said that the will was brought 
about by any undue‘influence. For these 
reasons I would uphold the finding of the 
learned Subordinate Judge that the will in 
question was duly executed and is valid. 

In view of this finding it 1s not necessary 
to decide the question of custom: involved 
in the case. It is, however, well established 
that even in the case of non-ancestral prop- 
erty the onus is on the Sister of the last 
male-holder to prove that she had a right 
to succeed in preference to collaterals of 
the fourth degree vide Hussain Bibi v. Niga- 
hia (1), Jiwi v. Sandhi (2), and Sant Kuer 
Sher (3). I agree with the learned Subor- 
dinate Judge that no serious attempt was 
made in this ease to discharge this onus. 
The will, however, puts the plaintiffs out 
of Court and I would, therefore, dismiss 
the appeal with costs. 

N. Appeal dismissed. 

(1) 55 Ind. Oas 828; 1 Lah. |; 70 PL R 1920; 34 
P W R 1920; 1 Lab. L J 89. 
mi 53 Ind Cas. £86; 1 Lah. 423; 2 Lab.LJ 


~ (3; 73 Ind. Cas, 786, 4 Lah. 392; AT R1923 Lah 476. 
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OUDH CHIEF COURT “: ~ 


Second Rent Appeal No. 52 of 1932 
March 21, 1934 
SRIVASTAVA, d. 

ANGNO—DerrenDANt—APPELLANT 

versus 


-3 


MOHAN LAL—PLAINTIFEF—RESPONDENT , ` 


Oudh Rent Act (XXII of 1885), ss. 19-4, 141—. 
Thekedar agreeing to pay rent irrespective 
calamity—Whether entitled to remission of reni— 
Future interest—Discretion of Court, if controlled 
by s l4l—Civil Procedure Code (Act V of 19085,, 
8. 34, - i 

Where akabuliyat provided that the thekedar 
would be liable to pay rent irrespective of ary 
calamity which might occur ‘“‘ whether on earth or. 
from heaven ": =, 

Held, that the thekedar bound himself to pay the 


of any- 


a, 


arrears irrespective of anything which might happen -< 


in the shape of failure of the crops for one reason or 
another, and that he wasnot entitled to any remis- 
sion of rent. Ram Narain v. Hon'ble Uday Pratap 
Adiadat Singh ‘1)and Karamat v. Wazir Husain (2), 


‘distinguished, Horlock v, Beal (4), relied on. 


Section lil, Oudh Rent Act, does not control the 


A 


g: 
+? 
7 


_, such rateas the Court 


of the 
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Code of, Civil Procedure, to allow future interest at 


deems reasonable%, -+ 

S. R Ap. against an order of:'the District 
Judgé, Lucknow, dated Septemter 24, 1932, 
modifying the decree of the Sub- Divisional 
Officer, Lucknow, dated April 9, 1932. 

Mr. R. B. Lal, ‘for the Apy ellant. 

Mr. Ramapat Ram, for the Respondent. 

Judgment. —This i is a defendant's appeal 
arising out of a suit for arrears of rent due 
from a thekedar. 

The first contention urged on behalf of 
the appellant is that he is entitled to the 
remission of rent allowed by the Govern- 
ment to tenants forthe half year in suit. 
Provision for remission of rent is contained 
ae 19-A of the Oudh Rent Act. Section 3, 

(10) of the same Act shows that the 
wat A “tenant,” as used in certain 
sections of the Act and in no others includes 
a thekedar. Section 10-A is not one of such 
sections. The rights and liabilities of the 
appellant must, therefore, be determined 
by the terms of the contract between the 
parties. 

Paragraph 1 of the kaubliyat Ex. 1, pro- 
vides that the thekedar would be liable to 
pay rent irrespective of any calamity which 
might occur “‘whether on earth or from 
heaven.” In Ram Narainv. Hon'ble Uday 
Pratap Adiadat Singh (1), which was 4 case 
of suspension of rent on account of scarcity, 
it was held thut the respective rights and 
liabilities of lessees and their superior pro- 
prietors are to be determined by the terms 
contract between the parties. 
Karamat v. Wazir Husain (2), which has 
been relied upon by the learned Counsel for 


‘the appellant, dces not apply to the case. 


That was a case under the Agra Tenancy 
Act, under s. 4 of. which Act the word 
“tenant,” unless there is something re- 
pugnant inthe subject or context, includes 
thekedar or lessee. | 

It has also been argued that examples 
are not wanting in the English case law 10 


'. which it has been held that a party is ex- 


cused from the pėrformance of a con- 
tract by reason of the implications contained 
in the terms of the contract. Reference has 
been made to Metropolitan Water Board v. 


Dick Kerr & Co. (3) and reliance has been 
“placed on the following observaticns to be 


found in the judgment of Lord Dunedin in 


that case: 


“My Lords, I shall content myself with one quota- 

(1) 6 Ind. Cas. 1012;13 O O 146, 

(2) 78 Ind, Cas, 587: 46 A 140; AIR 1924 All, 542. 

(3) (1918) A O119; 87 LIK B 370; 117 L T 766; 
e2 J P 6l; 16 LGR 1 1; 23 Oom. Cas. 148; 628 J 
102; 34 T L R 113, i 


END or VOLUME 148, 


-ANGHO Y, MOHAN LAL 
discretion: possessed by the Court ander s. 34 of the 


® 
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tion from the opinion of one of the majority. Earl 
Moreburn points vut that in all cases 1t must be said 
that there is an implied term of the contract which 
excuses the party, in the circumstences, from per- 
sorming the contract, und then continues: ‘Jt is in 
my opiuion the true principle, for no Court has an 
absolving power, but it cau infer from the nature of 
the contract and the surrounding circumstances that 
a condition which is not expressed was a foundation 
on which the parties contracted.’ He further points 
out that the particular ratto decidendt in various 
cases is sometimes that performance has become im- 
possible, and that the party concerned did not promise 
to perform an impossibility ; sometimes it is put 
that the parties contemplated a certain etate cf things 
which fell out otherwise.” 


I do not think that ike principle enun- 
ciated above has any application to the 
present case. In this case there was a 
clear contract to the contrary. The theke- 
dar bound himself to pay the arrears irres- 
pective of anything which might happen _ 
in the shape sof failure of the crops for one 
reason or, -another. The observations of 
Lord Wrenbury in Horlock v. Beal (4), 
are more in point: 

"lfa party has expressly contracted to doa law- 
ful act, come what will, if in other words he has 
taken upon himself the risk of such a supeivening 


cause he is liable if it occurs, because by the very 
hypothesis he has contracted to be liable.” 


I have, therefore, no hesitation in agree- 
ing with the learned District J udge that the 
appellantis not entitled to the remission of 
rent claimed, T 

Next it was argued that ihe plaintiff 
should not have been allowed future inter- 
est at 12 per cent. per annum. Section 141 of 
the Oudh Rent Act provides that when an 
arrears of rent remains due from any under- 
proprietor or tenant, he shall be liable to 
pay interest on the arrears at the rate of 
1 per cent. per mensem, In my opinion 
this section dces not control the discretion 
possessed by the Court under s. 34 of the 


Code of Civil Procedure, to allow future 


interest at such rate as the Court deems 
reasonable. The learned District Judge 
has not given any reasons for allowing 
future interest after the date of the decree 
atthe rate cf 12 per cent. per annum. I 
think it will be more just and proper to 
allow future interest only at the rate of 
6 per cent. per annum which is usually 
allowed in such cases. 

I accordingly modify the decree of the 
lower Court to this extent that future inter- 
est will- be- allowed only at the rate of 
6 per cent. per annum. The order of the 
Jower Court is confirmed in all other re- 
spects. Under the circumstances I make 
ae order as to costs of the appeal. ` 


Order Gas 
A O 486,85 LJ K B 602; 114L T 


ay (19:6) 7 
60S J 236; 32 T LR 251 


193; 21 Com“ Cas. 201; 


- 
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Abadi—Mere inclusion of agricultural land within Acts General. pore oe 
village abadi~Whether can ‘extinguish proprietary ` o’ 
title of previous owner. A Act 1850—XLV. Sze Penat Oone. 
The mera inclusion of agricultural land within the —— 1867—III._ ‘Sez PUBLIO GAMBLING AOT. 
village abadi cannot extinguish the proprietary ~~~ 1869 — IV; Sze Divorce Aor ; 
title ofits previous owner. AyA SINGH v. LATIF —— 1870—VII. Spe Court Fzes Act. 
Lak. 820 —— 1871—I. Seu OaTTLÈ Teespass AOT. 
Abatement—Dacree for joint possession without 1871—XXI1I. SEB PENSIONS ACT. 
‘specification of shares —Death of one plaintif — 1872—1. See EVIDENOE ACT. | 
Abatement as against him—Appeal, if-abatesas a 1872—1K Ses Contract Act. 
whole. oe s 1877—1. See SPEOIFIO -RELIEF AOT. - $ 
Where the deszed is for joint, possession 1878—1, SEE OPIUM Act. 
without specication of shares and there is no men- 1878- XI. Sse Arms ACT. - i 
tion in it of any specific share to which the plaintiff 1:79. XVIL: Sez LEGAL PRAOTITIONERS AOT. 
who died pending the appeal is entitled, and the. —— 1881—XXVI. Sss NEGOTIABLE INSTRUMENTS 
appeal has abated against’ him, the appeal abates as ACT. 
a whole, Fausapar Kuan v. MOHAMMAD Karu Kuan —- 1882-—IV. SEB TRANSFER oF PROPERTY Aor. 
Pesh. 889 1£€82—V Sere Wasements AOT, 


Accounts, suit for—Costs —Decree for costs, when -to 1887 —VII Seg Suits VALUATION Acr 
be mide- Preliminary decrze - specifying actual 1837—IX. See PROVINOIAL SMALL CAUSE COURTS 


costs, if can beamended in execution ap peal—: j AOT. - 
Procedure —Discretion, exercise of; at final stage, > 189)—VIII. Seg GUARDIANS AND Warps AOT. 


Ordinarily, in a suitfor accounts which has been. —— 1890—IX. See RAILWAYS ACT. 


EEH 


remanded to the lower Oourt, the actua! decree for 1891 —I. SER LAND ACQUISITION AOT, 

costs should not be made until the stage of final 1893—V.- Sze GRIMINAL PROCEDURE CODE. 

‘decree' ig reached, But where the amount of costs 1899—If. Spgs Sramp. Act. : ° 

is specified in the preliminary decree itself it can- 1899—IX. SEB ARBITRATION AcT 

not ba said that the actual assessment of coats is 7 1908—-V. Ses OIWIL PROGEDURE CODE, 

to be postponed until the final result is known ——-1903—VI. Seg EXPLOSIVE SUBSTANOES Act. 

, When such a decree is put in -exezution, the High —— 1803—IX. See LIMITATION Act. 

Court cannot interfere to amend: ths decree. Under —— 1908 -XIV. Sex ORIMINAL Law AMENDMENT 

the circumstancss a proper dissretion must be . ~~ ov ACT. 

exercised atthe timeof the final decree andal —— 1903—-XVI. See REGISTRATION Acr. 

matters sət right, Hara .Binp Rat v.Dotuin SANIOHRA  — 1999—11. Sez Presipency Towns INSOLVENOY 

KUER Pat. 572: ` ACT, 

Acquiessenc2—Defenlant acting in good faith— —— 1911—1I. -SEn PATENTS AND DESIGNS Act. 
Conduct of plaintiff — Plaintiff abstaining from —— 1912— 11, . Sex Co-OPERATIVE SOCIETIES ACT. 

` preventing defendant—Defence of acquiescence, if —— 19L2—1V.: SEE Lunacy Act. 
made out—Construction of road—Bona fides of —— 1913—VI. Ses MUSSALMAN WAGE VALIDATING 
defendint—Plaintiff making no protest—Suit for if ACT 

i- possession—Maintainadility. | —— 1913—VII. Sze Coupanigs AOT, 
For a dafence of acquiescente, to be succassful, it -— 1yli—I. SEs JUKOISE Act. 

is necassiry thatthe d:feniantshoald hiveacted in —— 1914111. Ser OoPYRIGHT Act. 

good faith balieving thathehad a valid right bodo —— 1914—VI{, Seg Motor VEHIOLES AOT. 

the actin questioa and that the plaiatif knowing —— 1920—V. SEB Provincia. INsoLvENoy Act. 

, that the dafeadant was under this mistaken belief, = 1922—X1. Seg Income TAK Act. 

should have abstained from doing aoything to > 1923—1V. See Mines Act. | : : 

prevent his spending money in doing that act, — 1923—-VLIL. Sue Workman's OompPensaTion AOT. 
Where the defendant constructed a road without —— 1924—II. Sas CANTONMENTS Aor. 

taking a written permission from his co-sharers 1925 —XIX. Ses Provipent WUNDS ACT. 

becaus3 he trusted them and tha roal was m2ant 1925—XXXIX. EE Sucogssion AOT 

-for the baaefit of all of them aad the plaintiff- raised = 1926-—-XXXVIUI. See Bar Councits AOT. ‘ 

‘no protest when the roid was under construction: —— 1929—-XIX. Ses Onmp MARRIAGE RESTRAINT 
„Held, that no question of ownership arose and Act. . 

it was enough that the defendant believed bona —— 1930—I1J, SER SALE or Goons Act. 

fide, alb2it wrongly, that he had the necéssary per- | Acts Bengal, 


mission from the owners ofthe land to constract the i ; a 
‘road. Masmupun Hag Kuan v. WAQFUL AULAD —— 1859—XI. DAB PEN LAND - Revanyg BALES 
4 7 Di 4 ` 
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Acts—Bengal—concld. 


Act 18&76—ViI SEE BENGAL LAND REGISTRATION ACT, 

—— 1885—I. SrE BENGAL FERRIES ACT 

- — }885—VIII. SEE BENGAL TENANCY ACT. 

—— 1923—X1lI, Sze 
IMMORAL TRaFFIO AOT. 


Acts Bihar and Orlssa, 


—— 1908—VI. SER Cuota Nagpur TENANCY ACT, 
=. 1922--VI[. Sex BIHAR AND < ORISSA MUNICIPAL 
: AOT 


Acts— Bombay. 


—— 1863—V]I. ‘Sez BOMBAY Act. 
—~~ 1§69—X1V. See BOMBAY CIVIL Courts Act. 
—— 1879—X VII. SEE DEKKHAN AGRIOULTURISTS 
RELIEF ACT. 
—— 1890—l1Y. Ser Bombay Districr POLICE Act. 
— 1901—I]1]. See Bowsay District MUNIGCIPAL 
' ACT, i 


——~_1913—IV.. See The Sir CURRIMBSỌY EBRARIM 


r BAR ONETOY ACT 
Acts—Burma. 


—— 1898—I. SEE GENERAL LAUSES ACT. 
—— 1898—III, Ses Burma MUNICIPAL ACT. 
»— 1}31—I. Sse Burma MUNICIPAL (PUBLIC HEALTH) 

- AMENDMENT ACT; l 


i Acts—C. P. 


—— 1917— 1I., Szz O. P. Lanp Revanug Act, 
—— 1920-I Sze O. P, Tenancy AOT. 


i. | Acts~Madras. 
—- 1894— 11. Sze 


Mapras PROPRIETARY VILLAGE 

iy, ep e SERVICES ACT. = 
— 1908—1. Ses Mapras Estates LAND ACT rat 
—— 1920—X1V. Sre Mapras. Locan BOARDS- ACT.. . 
—— 1997—II.. Ses MaADRrRAH,.. HINDU, RELIGIO0US 
. ENDOWMERTS AOT., , 


..  Acts—Punjab. - o 
—— 1912—V, SEE OoLonizaTIon OF GovERNMENT LANDS 
: i (PUNJAB) AOT. ! oie = 


or 


—. 1918—VI. Sre Ponsan Courts AOT , a 
— 1920—I. Ser PUNJAB Limitation (Custom) AOT. 
—— 1925— VIII. See Siku GURDWARAS Aor, o 


‘Acts—U.’P. 


-———  J]88§— XXII. See Oupg RENT ACT., 
—— 3912—l1V. SERU, P. Court or WARDS 
Sn 1912— VI, 


Act. 

See U. P. PREVENTION or ADULTERA- 
ANO TION AOT, s ; 
—— ]9)6—-II. Ser U. P. MUNICIPALITIES AOT 

—— 1917—V. See OUDH SETTLED Estates ACT, 

—— ]922—I]I[. SEE AGRA PRE-EMPTION ACT. 

—— ]922—-X. Sze U., P. Districr BOARDS Act. .. 
-—— 1926—III, SER AGRA TENANCY Act. 


Ordinances, 


Ord. 1918—VI. Ser CEYLON REGISTRATION OF BUSINESS 
. NAMES ORDINANCE, 
-— 193?—II. Sse Emercenoy Powers ORDINANGE, 


` Statutes. 
Stat. i915 (5 & 6Gzo, V. 0.61). SEE GOVERNMENT or 
INDIA Act. 


Adverse possession—Person looking after property 
letting out portion of it in his own name— Adverse 
possession, if constituted. ae 

_ The mere fact that a portion of a property islet 

but in his own name by a person looking after’ it 

during the minority of the -rightful owner does not 
amount to such assertion of title or oustey as to 
ro || Hi po 


ii INDIAN GAsKé. 


“CALCUTTA SUPPRESSION OF 


- adverse 


(1934 


Adverse possesslon—coneld. 


` constitute adverse possession especially when he 


jg the natural- person to do this, SHEODINLAL vV. 
NARAYANDAS Nag. 237 
Plaintiff stil] a minor—I imitation, if runs. 

SER CIVIL PROCEDURE Cong, 1905, ss. 11, 12, 2) iie 


Possession of distinct trespassers—Tacking, 
legality of. 

When distinct trespassers cannot be said to claim 
through each other, the possession of distinct tres- 
passers cannot be tacked on in order to constitute 

possession, HAMIDMIYA TARFUDDIN v. 
NAGINDAS JIVANJI - Bom. 385 
Suit for possession— Plea of adverse possession - 

— Onus of proof—Finding that a- kotha ` had not ` 

been built within twelve years of suit— Whether 

one of fact. 

Where in a suit for possession of an area of land 
in a village site which the plaintiffs said belonged 
t6 them and had been appropriated by the defendant 
whohad built a kotha on it, the defendant alleged. 
that he had acquired a prescriptive title by adverse" 
possession while the plaintiffs alleged that they had 
been allotted.the site on partition by the vendor's 
co-sharers : S - i 

Held, that the onus was on the plaintiffs to prove 
their possession, within twelve years of suit, and that, 
while' the site was unoccupied, possession must be 
held to have run with the title which was the plaint- 
is and the ‘question to be decided was when the 
defendant had built the kotha: 

. Held, also, that a finding that the kotha hed not been 
built within twelve years of the suit, was a finding 
of fact which could not be attacked in second 
appeal. Aya SINGH y LATIF Lak, 820 
Agra Pre-emption Act (Hof 1922), ss. 20, 2 (6) 
-—‘Indefeasible’, meaning of-~ Vendee | having 
acquired a share with a defeasible title before. 
purchase—Suit for pre-empiion by plaintiff having 
indefeasible title—Vendee, if can defeat claim for. 
: pre-emption—Vendee'’s deed of exchange turning 
out tobe a sale deed— Effect of. 

Where’ an acquisition obtained by a vendee is 
liable ' tõbe defeated or capable of. being defeated, 
even though -it has not yet been actually defeated,. 
the vendee acquires merely adefeasible and not an 
indefeasible interest thereby. Ifthe vendee wants to 
resist the claim of the pre-emptor successfully, he 
must show that he has, subsequently to the sale 
deed and before the suit was filed, acquired an inde” 





feasible interest. Consequently, the requisite 
condition of the acquisition of an in- 
Gefeasible interest is to be fultilled only when 


the vendee is resisting the claim on thestrength of 
an acquisition made between the sale deed and the 
institution of the suit. A voluntary transfer in 
favour of the vendee during the pendency of the 
suit is ofno-avail to him under the proviso to: 
s. 19. No section of the Agra Pre-emption Act 
lays down that a vendee cannot be a co-sharer. 
at the time ofthe sale if he possesses merely a’ 
defeasible interestin the mahal. It isthe subsequ- 
ent acquisition by him which is required to be 

indefeasible 
If the vendee has before bis purchase 
acquired a share with adefeasible title (which is 
rot pre-empted by the plaintiff) he can defeat the 
elaim for pre-emption brought by the plaintiff who 
bad an indefeasible title. ` 
„in order to have the right of pre-emption it 
is” enough that .the  preemptor is a 60» 
sharer af the time of- the sale deed and it 
ig not Jurther incumbent z upon him, to show 
r | EA pi a rae i 


Vol. 148] 


Agra Pre-emption Act—coneld- | 
that he had before that date acauired' an indefeasi- 
ble interest in the mahal. 

lf the deed of exchange relied upon by the 
vendes, which cannot be pre-empted, turns out to be 
a saladeed andthe plaintiff is pre-empting that 
sale deed, the vendee cannot successfully defeat the 
claim for pre-emption on the strength of this 
ostensible deed of exchange which is found, tobe in 
reality a sale deed. Tara CuHanp v. RADHA Swami 
Sat Sana SABHA All. 656 F. B. 
Agra Tenancy Act (Ill of 1926), 83 47, 48—More 

rent exacted from tenant than is legally payable — 
- Right of suit of tenant—Proof of etacizon—Neces- 

sity of—'Kent payable’ in 3. 47—Meaning of. ` 
- If more rentin any year is exacted from a tenant 

“than. is legally payable by him, he has aright of 

“puit under s. 48, Agra Tenancy Act, even though he 
had been previously paying more than the legal 
demand ‘lhe words ‘rent payable’ in s. 47 have the 
same moaning in a suit under s. 48 as in a suit 
for arrears of rent ora suitfor determination - of 
‘rent. -But for a plaintiff tə succeed under s. 48, 

‘he must prove exaction and in the absence of proof 
as to exaction, his suit is liable to dismissal. GANPAT 
KEWAT v. RAJA Ram-Gopat SINGH l All. 65 

8. 121 - Suit by grove-holder for declaration 
—-Cognizability in Revenue Court. - 
Where the plaintif claimed a declaration in 

-respect of two groves on the allegation `- that they 
were ‘his andin a partition between the - zemindars 
‘to which he was not a party, the defendant got the 
groves enterad -in-his name- in the village papers 

‘and asserted that he was = ia possession but asa 

-matter of precaution asked for | delivery of posses- 

‘sion if,it was-found. that: he was out of: posses~- 

-sion: > SN, ee aN eh 

. Held, thatthe suit was cognizable by the Revenue 

-Oourt under & 121, Agra Tenancy. Act. HABIBULLAH 

“Kaan v, BHABHUTI . Ail. 1179 

--———= 5. 180; sub-s8, (2)—Occupancy ` tenants 

. dividing land for cultivation—One of them letting 

out part of his share—Lessee letting out portion .to 

plaintiffs—Distraint -of crops in platntiffs’ holding 
by zamindar— Suit for refund of amount: realised 
~—Whether cognizable only by Revenue Court. 

By mutual consent three occupancy tenants divided 

-the land for purposes of cultivation, One of them 
leb out a portion of the land which fell to his 
share to another who sub-let a part of that por- 
tion to- the plaintiffs, The khata being joint and 
the rent payable, for the whole khata being in ar- 

-rears, the zemindar distrained the crops of tne plot 

cultivated by the plaintiffs and realised the amount. 
The plaintifs sued to recover the amount realised 

from their crops in the Small Oause Oourt: - 

Held, that the suit fell within the language of 
sub-s. (2) of s. 180, Agra Tenancy dct, inasmuch 
as the thres occupancy tenants were detaulters and 

-the zamindar was entitled to realise his rent out 

_of the produce of any portion of the holding, it 
did‘ not matter thet it was only oneof them that 
let out. the land to the landlord..of,.the plaintiffs, 
‘The suit was therefore entertainable only in ‘the 

- Revenue Court, Nanwanv. BISHEN LaL All, 630 

s. 197 Cl (a)—Grove—Land, when, ceases to 
be grove, : 
When land islet for planting a grove, the land 

at once becomes a grove land, whether the trees 
that stand on it are small or large and ‘it is only 

. when the trees are cut down that the, land ceases to 
be a grove land within the meaning of cl. (a, of 
B. 197, Agra Tenancy Act. It does not cease to be 

„R Grove: land-when treca are grown up and when Ro 
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Agra Tenancy Act—1926-—2oncld._------- - 


space is left for agricultural purposes: HABIBULLAM 
KHAN v. BHABHUTI All, 1175 
—8. 197 -Isolated trees, if form a grove. 
Isolated trees cannot be considered to-form 4 
grove mor can the tenants who have planted them 
be considered as grove-holders Kasuiv. Jacoo BAI 








All, 888 
8.273. See PRovINCIAL SMALL CAUSE CouRTs 
Act, 1887, Son. I, ART. 31 640 


Ailuvion and Diluvion—Land going under water 
for a few days every year but not interfering with 
agricultural operations — Suit for recovery of 
possession — Principle of constructive possession— 
Whether applies to save limitation. i 
Where after diluvion occurred, certain land used 

togo under water for a few days every year but 

without interfering with the agricultural operations 
usual in the neighbourhood, and the land was thus 
capable of uss and continued to be capable of use 
in the ordinary way for 12 or more years before 
the suit for recovery of possession of the land: 

Held, that the plaintiffs were not entitled to invoke 
the principle of constructive possession which applies 
where land is submerged in quite a different 
ens. ; 

Submergence of land which doeg not interfere 
with agricultural operations in any year cannot have 
any effect ou limitation. RASDHARI LAL ù. NAND DAL 


MAHTON Pat. 444 
Amendment. SEE INSoLVENOY ~ . 974 
—__——Amendment depriving opposite party of plea 


of limitation. 
Ordinarily an application for amendment should 
not bə granted where it deprives the opposite 
party by raising the’ plea of limitation but.. in 
special circumstances -tne Oourt has full power 
toallow the amendment. In re JETHANAND MOORIJMAL 
BHAGNARI >- gt ee pe Sind 974 
Appeal—Decision of trial Court.on question of- fact 
- —LInterference, tf proper. ae 
Where there is no substantial reason for ‘doing.so, 
the decision of the trial Court.on a question of fact 
should not be disturbed. FIRM SHEOPRATAP-QULZARILAL 
v. Ejem MuRgLIDHAR-GANPATRAM l Pat. 501 
—: Lower Court in exercise of its discretion 
ı accepting the explanation of the conduct of the 
insolvent —Question mainly resting on discretion of 
lower Court —Court of appeal should be slow toin- 
terfere. ` 3 ie | 
: Where inexercise of his discretion the Dis- 
trict Judge has accepted the explanation of the con- 
duct of theinsolvent as a fraderor in relation to his 
‘estate, and the question mainly restsin the ‘discre- 
‘tion of the District Judge,a Court of Appeal should 
.be slow to interfere with that discretion. MUTTO 
- MOHAMMAD v. RamaswamMI CHETTY P. C. 858 
Approver—Confirmation in every detail- of the 
`. crime, if necessary. 5 
| In the matter of corroboration of an approver's 
story it would be impossible to expect and indeed is 
not required that an accomplice should be confirmed 
_in every detail of the crime. If this could: be 
“done the evidence of an, accomplica would not be 
necessary or essential to the case, DALIP SINGE v. 








_EMPEROR ~ Lak, 379 
` —Corroboration, Sse Evipence- Act, 1872, a, 
114, illus (b) ; - 745 


Arbitration—Firm—Reference 
Validity of Reference. i 
One partner ofa firm cannot enter into an agree- 

_ment to refer a matter-in dispute to, arbitration on 
behalf ofa firm unless all partners join init. When 
ong of the partners zelgrs. a dispute relating to the 


by. one partner— 


‘ arbitrator. 


t 
it, 


Arbitration—concld. 


affairs of the firm to arbitration and he is not 
authorised by his partners to make the reference, 
there is no valid reference to arbitration on behalf 
ofthefirm. Fem JasKaraN Das-MuL Cuanp t, FIRM 
RAM CHAND-GoplI CHAND Lah 1080 
Reference— Strict construction against party 
responsible for it. 

A reference to arbitration deprives a party of his 
right to resort to the ordinary tribunals, andit must 
be strictly construed, more so, ageinst the party who 
is responsible forthe reference being drawn up in 
a particular manner. In re SRIKRISHNA KHANNA 

Sind 977 
Reference to village Panchayat—Awsrd— 

Fair and honest settlement of disputes—Interference, 

if justifiable. 

On the death of the Jast male holder there were 
disputes which were referred to a panchayat who 


‘gave an award under which the estate was parti- 


tioned between the widow and one A who was married 
to his sister and who it was alleged had been 
adopted by his father asan illatom son-in-law and 
had thereby acquired a share in the family properties 
and had been treated as one of his own family. 
The panchayatdars gavean award partitioning the 
estate between the widow and A and refrained from 
stating in their award the contentions of the parties 


‘or tHe reasons for their decision; and this way of 


dealing with the case appeared to have satisfied every 
body at the time, as the widow and the son-in-law both 
signed a muchilika addressed tothe Sub-Collector 
informing him of the award and binding them- 
selves to abide by it, and it was never questioned until 
the widow's death 41 years later. The 
evidence suggested that A enjoyed the ‘status of 
an illatom son-in-law and he.claimed a skare atter 


-the death of his brother-in;law: 7 


Held, that the award was a fair and honest 


-settlement of a doubtful claim based both on legal 


and moral grounds and there were no grounds for 


‘interfering with it. 


Reference to a village panchayat is the time- 


‘honoured method of deciding disputes of this kind 


and hnas these advantages, that it is generally 


‘comparatively easy for the panchayatdars to ascer- 


tain the true facta and that, it avoids protracted 
litigation which might prove ruinous to the estate. 
VYTLA SITANNA v. MARIVADA VIRANNA P. ©. 828 


Arbitratlon Act (1X of 1899), s. 2—Application 


to file award or enforce it as a decree—J urisdiction 


to entertain. 
Before an award can be ordered to be filed or 
enforced as a decree, the Court must be satisfied that 


tf the subject-matter submitted to arbitration were 


the subject of a suit, the suit would, whether with 
leave or otherwise, be instituted in that Oourt. 
In re SRIKRISHNA KHANNA Sind 977 


Arbitrator—Failure to disclose indebtedness to 
father-in-law of one of the defendanis— Whether 
constitutes misconduct. ; 

There is undoubtedly a duty upon an arbitra- 
tor to disclose material facts which might reasorably 
be held to have prevented any of the parties to the 
arbitration agreeing to his appointment as 
If hefails to disclose such facts then 
the arbitrator is guilty of misconduct within 
the meaning of para 1 of Sch. II of the Code of 
Givil Procedure. But the fact that the arbitrator 
did not disclose that he was indebted to the 


- father-in-law of one of the defendants does not con- 


stitute misconduct on the part of the arbitrator nor 
vitiate the award, especially when the debt is gn 


iv INDIAN CASES. 


he cannot be convicted of conspiracy. 


‘withdrawal. lt was agreed that the receipt 
‘by the bank should be presented at the 


Hd 
Arbltrator—concld; 


ordinary business debt. Jacku? Ram v, IKASHI PRASAD 
GUPTA All, 1168 


Arms Act (X! of 18781, s.4—‘Arms,’ definition of, 
ins. 4,if exhaustive—LEvery type of air gun, tf 
excluded, 

The definition of ‘arms’ in s. 4, Arms Act, is 
intentionally wide and the list of weapons referred 
to therein is not exhaustive. It cannot be said that 
every type ofair gunor sir pistol must be exclud- 
ed from the definition. ABANI MoHAN v. [EMPEROR 

Cal 925 

—_—s 19 (f)—Essence of offence unders. 19 (i) 
--Conspiracy to commit ojfences under s. 19 (f)— 
Failure of prosecution to connect accused with 
revolver— Effect of—Accused sheltering co-accused — 
Offence, if made out—Penal Code (Act XLV of 
180), s. 12)-B. 

The essence of the offence unders 19 (f, Arms 
Act isthe possession of arms without a license and 
a license is required foreach separate weapon. 

When once the prosecution fails to connect 
the accused with knowledge of the revolver, 
It would 
be impossible to infer-merely from the fact that he 
gave shelter to the,co-accused that he was privy to 
any offence the latter might commit In sucha case 
the accused is entitled to an acquittal. ABANI MOHAN 
V EMPEROR : Cal. 925 


Bailment. Sez Contract ACT, ;8 2, ss. 148, 149 P 
64 
Banker and customer—lInterest on fixed deposit by 
manager of joint family jirm—-Failure to comply 
with the stipulation to present on due date deposit 
receipt duly endorsed to prevent loss of interest— 

Suit for recovery of the deposit with interest— 

Plaintiff, whether entitled to interest after due date 

either on equitable grounds or as damages——in- 

terest, l 

The Manager ofa joint family firm deposited 
amount in fixed deposit in a bank. The amount was 
to carry interest and was subject to previous notice of 

given 
time of 
renewal or withdrawal of deposit, and tbat the 
amount would cease to have interest after due date. 
Disruption arose in thefamily and the nephew of 
the manager issued notice to the bank that the de- 
posit should not be paid to the manager : 

The manager also failed to produce the receipt 
on due date inspite of the bank’s intimation to 
that effect. Long afterthe due date the manager 
asked the bank to renew the deposit and inform- 
ed that the nephew's signature on the receipt was not 
necessary. The bank refused to renew the deposit. 
The manager, therefore, brought a suit against the 
bank claiming also interest for the intermediate 
period: 

‘Held, that the contract between the firm and the 
bank was that the deposit was to cease to bear in- 
terest on the due date and that no re-payment or re- 
deposit was to be made unless the receipts were 
presented at due date “to prevent loss of interest”. 
The - bank -were bound to hold the money 
at call after due date and re-pay it on presenta- 
tion of the receipt so endorsed as to bind all the 
old partners or their representatives, acd were not 
at liberty to deal with it as they chose best end 
thus lay themselves open to possible claims for 
damages because they had dealt with it in a man- 


- ner which one of the partners considered disadvan- 


tageous tohimself and that there had been no 
wrongful or unjust retention of money and yo 
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fraud and hence no rule of seus in regard to 


interest have any application, 

_ Held, further, that there being no stipula- 
tion for interest after due date in the 
contract between the parties, and interest not 


being recoverable under the Interest Act or payable 
under the statutory law, alithat the plaintif could 
recover, had the bank been proved to have re- 
tained his money wrongly, would have been damages 
on the basis of proved loss resulting from’ breach 
of contract. As the bank fulfilled his 
contract withthe firm to whom they were always 
ready to return their money and it was the plaintiff 


himself who was responsible for the loss of inter- 
est. PUNJAB NATIONAL BANK Lap, DELHI v. FIRM 
NANNBH MAL-JANKI Das - Lah. 11 


Bar, Councils Act (XXXVIII of 1926),s, 12 (6)— 
Legal Practitioners Act (XVIII of 1879), s. 41— 
Power of review conferred under the former Act 
—Whether can be extended to.an order passed under 
the latter Act. 

The power of review conferred upon High Courts 
under sub-s. (6) of s 12 of the Bar Councils Act 
cannot be extended to an order passed under s. 41 
of the Legal Practitioners Act. Jn re MOHAMMAD 
Yusor Husain Kaan Oudh 299 F, B. 
Benares Municipality's Schedule of Octrol 

Rates, Art. 82—Electric fans, if chargeable under. 

The Benares Municipality under Art. 82o0f the 
Schedule giving them authority to charge octroi 
Se on ‘hardware,’ charged duty on electric 
ans ' 
`- Held, thatas ‘hardware’ did not include electric 
fans they were exempt from octroi duty. MUNIOIPAL 
Board, BENARES v, MESSRS. KRISHNA & Co. 

i All. 508 

Bengal Ferrles Act (lof 1885)—Scope of. 

Act Iof 1385 only regulates the control of ferries 
which are public ferries. Jt does not_prevent 
establishment of right to a franchise of a ferry. 
KIRTYANAND SINGH v DRHONANDAN. Prasad Pat. 1101 
Bengal Land Registration Act (VII of 1876), 

ss. 69, 70. Ses BENGAL enano Aor, 1885, 

s. 5(1) 967 
Bengal Land Revenue Sales Act (Xl of 1859), 

S. 37, proviso—Rent fixed in perpetuity after 

Permanent Settlement—Sale of tenure for arrears of 

revenue — Purchaser's right to enhance rent—S. 37, 

proviso, effect of—Bengal Tenancy Act (VIII of 

1885), ss. 39 (B), 35—Suit for enhancement by pur- 

chaser in revenue sale—Hent fixed in perpetutiy by 

defaulter, whether valid defence— Enhancement ~ 

Matters to be considered, | 

While the proviso to s. 37, Bengal Land Revenue 
Sales Act, affords complete protection against eject- 
ment to a raiyat holding aba fixed rent, it affords 
protection to such raiyat against enhancement ofrent 
only in certain circumstances, among which an 
engagement for fixity of the rent made between the 


raiyat and the previous proprietor subsequent to the 


Permanent Settlement is.not one, inasmuch as even 
though valid against such previous proprietor, it is 
specially excluded. 

The right of the purchaser in such cases is not 
confined, as inthe case of under-tenures which are 
sold out under the Act of 1865, to .proof that a higher 
Tent would have been demandable’ when, the rent 
was fixed, 

"Where an enhancement made in 1901, was sub- 
mitted to by the raiyat in consideration of the rent 
being fixed in perpetuity and the landlord’s rights 
were sold forarrears of revenue and the purchaser 
sought to enhance the rent ; 


his title . to 
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Bengal Land Revenue Sales Aot—coneld, . 


Held, that the consideration of fixity of rent having 
failed, it was reasonable on the part of the raiyat 
to plead that in this complicated situation, the rise 
in the price of food crops was by no means the only ` 
matter to be considered The rent payable in 1401 


and the enhancement then madé and all other 
relevent matters must be considered. J UGESHWAR 
PRASAD v, Rampart MAHTO Pat. 1109 


S 54. Sex TRANSFER or Property Act, 1782; 

s.73 as amended by Act XX of 1929 972 
Bengal Landlord and Tenant Procedure Act 

(VHLOf1869', S. 27—Interpretation of—Sutt by 

occupancy tenant—F'orcible ejeciton—Tenant relying 

on hisown ttle—Limitation for suit—Whether 

governed by s. 27. 

A suit for recovery of khas possession of land 
based on illegal eviction stands on very much the 
same footing as a suit instituted under s. 9, Specific 
Relief Act It is a suit of summary character and is 
saved from the limitation provided in s. 27, Bengal 
Landlord and Tenant Procedure Act, Consequently 
even though ‘no such suit is instituted as con- 
templated by s, 27, the tenant who has been dis- 
possessed may well rely on hisown title and on the 
strength of that sue to recover possession of the land 
under the provisions of the general law, just in the 
same way as a person who has’ been dispossessed may 
institute a suit to recover poss2ssion under the 
general law without taking recourse to the summary 
procedure provided by s.9, Specific Relief Act. 

Where a suit by’ an occupancy tenant is based on 
his title by inheritance and possession for 12 years 
and also on- allegation of wrongful and illegal dis- 
possession. the suit will not be barred although it 
nay be instituted beyond a year from date of posses- 
gion. SAILAJA RANJAN Gupta v. RAM Gorau Dery 

ane 382 

Bengal Tenancy Act (VIII 0f 1885), s.5 (1, 60 
—Lenure-holder—Purchaser of parcel of land in 
- estate, if a tenure-holder—Bengal Land Registration 

Act (VII of 1-76), ss 69, 70—Provision. for regis- 

tration of names of proprietors— Extent of-—Pewer 

of person registered as proprietor to recover rent 
without further proof of title—Suit by landlord— 

Right of tenant to deny relation of landlord: and 

tenant -Suit for enhancement of rent—Restrection 

ins. 60, Bengal Tenincy Act, tf applies 

Atenure-holder is a person who holds under a 
proprietor and but for a contract to the contrary is 
liahle to pay rent to him. 

Where the defendants claim a status in réspect of 


land covered by the holding on equal level with the 


interest of the plaintiff in respect of other lands. of 
the estate, the position claimed by them is that ofa 
proprietor of the land of this holding and their 
interest is that of a proprietor within the meaning of 
the Land Registration Sct ani s. 11, Revenue Sales 
Act. 

A man may be a proprietor ‘of an interest in an 
estate if he is the proprietor of a fractional- share of 
the entire estate or if heis the proprietor of a 
definite piece of land within that estate. The provision 


.for'the registration of names of proprietors of an 
-interest in an estate is not confined tothose who are 


proprietors of such an interest which can be specified 
in a definite fraction. 

“A person registered as proprietor under the Bengal 
Land Registration Act, 1876, is entitled to recover 
rent from the tenants without any further proof of 
it and the tenants are not entitled to 
plead that the registered proprietor is not in fact 
the. proprietor ane Wu the rent is due to a third 
person. | ve. aé 


v1 
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v Section 60, Bengal Tenancy Act, has been enacted 
to avoid as far as itis practicable the conversion of 
a simple rent suit into a complicated title suit. 
Ordinarily in: a suit instituted by a landlord 
against a tenant the tenant is entitled to deny the 
relationship of landlord and t>nant between him and 
the plaintiff and can question the title of the plaintiff. 
This right of the tenant has been, in respect of suits 
for rent by aregistered proprietor, taken away by 
B. 60, Bengal Tenancy Act. ‘The restriction is confined 
to suits for rent when it is due to the proprietar. 
MOHAMMAD WALIUR RAHMAN v. SITA Kuer Pat. 967 


——— $,26-F as amended by Act IV of 1928 
—Acceptance of transfer fee by: landlord— Subse- 
quent application for pre-emption—Legality of— 
Return of transfer fee with interest. 

It is open to the landlord to accept the transfer 
fee and afterwards apply for pre-emption provided 
that he does so within the period of two months of 
the date ofthe notice and if he does accept the 
transfer fee, he must, when his application is grant- 
ed, return the transfer fee together with interest at 
the rate of 124 per cent. perannum. Thereis no 
other penalty upon him for acceptance of the transfer 
‘fee. The acceptance of the transfer fee will not 
déstroy his right of pre-emption. GOVINDA CHANDRA 
v. NAGENDRA KUMAR Cal 108 
—8..26-F—Application fo? pre-emption— 

Vendor, tf a necessary party. 

Section 26-F, Bengal Tenancy Act, does not zon- 
template that the vendorshould be madea party to 
a suitfor pre-emption. GOVINDA OHANDRA v. NAGENDRA 
KUMAR on g a Sg Cal.108 
— $.26-J—Claim for transfer-fee by landlord 

—Procedure. 7 


The proper procedure for a landlord 








to claim 


transfer fee is by an application under s. 26-J, 
‘Bengal Tenancy Act and not by separate suit. 
MUHAMMAD ISMAIL v. Lau Mia Cal. 14 


———8, 30 (a)—No prevailing rate—Right to 

enhance rent under s3. 30 (a). 

Where a sanad, after reciting that the grantor 
was holding certain lands for a long time at a 
certain rent provided that’ “in respect of that I 
(the: grantor) ‘have made a grant (waguzasht;: you 
and your posterity after enjoying the. aforesaid 
lands will pay the rents year after year:” 

.. Held, thaton a proper construction of the grant 
the release implied in the term waguzasht could not 
have related to therent but to some claim to the 
lands, and the rent forthe holdings was not fixed in 
. perpetuity. 

Where the Oourt comes toa clear conclusion from 
‘the Commissioner's Report that there is no prevailing 
rate of rent, the landlord's claim for enhancenemt 
under s. 30 (a), Bengal Tenancy Act, hasto be 
dismissed. KAMESHWAR Sıxan BAHADUR v Sonzy 
MISSER Pat. 1199 

S$. 30 (D). Sre BENGAL Lanp REVENUB SALES 

AoT, 1859, s. 37, proviso 1109 

S. 32. Sre BENGAT, Tenancy AoT, 1885,8 35 


203 
(————§ 35 See BENGAL LAND REVENUE SALES ACT, 
' _ 1859,8 37, proviso 1109 


some years before—Consideration of—Deposit of 
sand on holding —Tenant, when entitled to relief. 
Under s. 35, Bengal Tenancy Act, in determining whe- 
-ther the enhancement jthe Oourt proposes to grant is 
- unfair or. inequitable, the Court must see among other 
things if in view of the increased cost of irrigation 


INDIAN CASES, 


28 35, 32—Enhancement—Increased cost of ‘ 
irrigation—Fact of enhancement having been granted . 


[1934 
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and the fact- that enhancament was granted some 


years previously, any:future enhancement should 
be refused. 
Where sand has been deposited in the holding 


in the absence of evidence to show that the amount? 
of sand deposited has adversely affected the produc- 
tive powers of the land, the tenants are not en- 
titled to any relief on this ground, MUKHA RAI V, 
NIRMAL KUMAR Pat. 203 
—ss.38,188—Civil Procedure Code Act V 
of 1908), O. XXII, r. 4 —Rent suit:— Claim for 
abatement for rent—All tenants, whether necessary 
parties—Appeal by tenants —Death of some— Abate- 
ment of entire appeal~ Appeal allowed by mistake— 

Second appeal, maintainability of, 
“ Itis not competent to a few out of a body of 
tenants of one holding to apply for abatement under 
8. 38, Bengal Tenancy Actor to claim an abatement 
in defence ofa suit for rent under that section but 
all the tenants must join ~in such an application or 
claim, 

Where one of the defendant tenants who have 
appealed insuch a suit dies and his legal representa- 
tivesare not impleaded in time, a deeree cannot be - 
passed in favour of the remaining tenants i 

Where an appeal is allowed in sucha case in favour 
of the remaining appellants, tke judgment of the 
‘lower Appellate Court may be set aside and a suit- 
able consequential order made in second appeal. 
KrsHo PRASAD SINGH v. MAHESARDAYAL MISSIR 
: . Pat, 1087 
——— 8, 50 :2)—Presumption under— Rebuttal of 

—Change of rent, if should be substantial. 

In order torebut the presumption arising under 
s 50 (2), Bengal Tenancy: Act, the change of rent 
which may not be substantial, may be sufficient. 
JOGHNDRA KRISHNA BANERJEE v. PROVASH OBANDRA 
LASKAR Cal. 163 
— $. 60. Sze BENGAL Tunanoy Aor, 1885, s. 5 (1) 

967 

ss. 67, 68, 179 Proviso - Permanent 
mokarrari lease — Applicability of s. 68— Rent 

_ payable quarterly—S 67, if applies—Monthly kists 

—Interest, calculation of—Interest exceeding -that 

mentioned in s. 67— Recovery of, if barred, 

Section 67, Bengal Tenancy Act, in so faras it 
defines the time from which interest is to run, applies 
only tocases where the rent is payable quarterly. 
If the kists are-monthly kists the interest is to be 
calculated from the time that it falls due and not from 
the expiration of the quarter of the agricultural year 
in which it falls due. . 

Section 68, Bengal Tenancy Act, does not apply to 
permanent mokarrari leases and cannot affect the 
terms of the contract The proviso tos 179 as amended 











‘by Act IV of 1928 applies to leases created before 
“the Bengal Tenancy Act, 1885, came into operation, 


and makes it impossible for the landlord to recover by 


‘suit interest exceeding that mentioned in s. 67 even 


in respect of tenancies created before the Bengal 
Tenancy Act came into force. CHUNDY CHURN Law vy. 
ROHINI KUMAR SARKAR Cal. 160 
8.95. Ses Cıvıl Procepure Cong, 1908, s £0 

482 
s. 104 H—Suit under —Statutory presumption 
in favour of correctness—Question for decision in 
such cases—finding as to knowledge of adverse 
possession, if one of fact—Civil Procedure Code 
(Act V of 190%), s. 100. : 
In a suit ander s. 104-H, Bengal Tenancy Act it is 





‘ necessary for -each Court in fact to begin with the 


position that- the finally published Record of Rights 
ig entitled to the statutoty- presumption of correct 
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ness so thatthe question for decision would be, 
not whether the Record of Rights wasshown to be 
right but whether the Record of Rights was shown 
by the party attacking it, to be wrong. The ap- 
preciation of theevidence adducedin the case will 
be materially affected according to the point of 
view from which that evidence is approached. 
- Afinding thatthe plaintiff or his local agents 
came to know of the rent-free claim of the tenants 
ina particular year is one of fact. DHIRNARAIN CHAND 
v,- KAMESHWAR SINGH BAHADUR Pat 740 


—— — S. 104 H, J—Entire omission of a tenancy 
from settlement rentroll—S. 104 H, if applies— 
Suit for claiming rent higher than that entered in 

.. Record of Rights—Whether barred. i 

» Section 104-H, Bengal Tenancy Act speaks of a 

person aggrieved by an entry in respect of a 

tenaticy which has been entered ‘in the settlement 

rent roll prepared under ss. 104-A to 104-F, and 
specifies the suits which have to be brought in 
such circumstances. It has no application to a case 

of an entire omission of a tenancy from such a 

rent roll Consequently, even if no suit is instituted 

under s. 104-H a suit claiming higher rent than 
that entered in the Record of Rights is not barred 
by s. 104-J. ANUPAMA GuHoss v. PARBATI MISTERY 

l Cal. 70 ib) 

—— ss. 174,185 as amended by ActIV of 
1928 —Applrcation to s2t aside sale under s. 174— 
Limitation Act (IX of 1903), ss. 18, 29 (2) (a)— 
Application, if governed by s 18, 

In all cases not mentioned in s. 185, Bengal 
Tenancy Act, the Act has to bə read with reference 
to the provisions of s. 29 (2), Limitation Act, 1903, 
as amended by . the Act of 1922. COonseauently 
having regard to the provisions of s. 29, cl. (2), 
sub-cl. (a), Limitation Act, s. 18 of the Act applies 
to an application to set aside asale under s. 174, 
Bengal Tenancy Act, as there is nothing in the Act 
which expressly excludes the application of the 
section. MIDNAPUR ZEMINDARI Co LTD. v. PRIYABALA 
DaszE Cal.15 


————8.178 (C)—Suit for ejectment of under- 
raiyat— Acquisition of occupancy tenancy by custom 
—Whether answer to suit 
Where in a suit for ejectment ofan under-raiyat 

according to the terms of a registered- lease executed 

by him, the ‘defence was that he, the ‘under-raiyat, 
had acquired right of occupancy by custom “and was 
not liable to be ejected and it appeared that the right 
of occupancy claimed by the under-raiyat had been 
recorded -in the settlement records as finally 

‘published some time after the execution of the lease: 
Held, thatif the occupancy right was in existence 

on the date of the contract of lease on which the 

plaintiff based his claim for ejectment, the contract 
could not, under the Bengal Tenancy Act, take away 

the occupancy rightof the tenant. MAJIDAN BEWA 2, 

BASANTA KUMAR BASU Cal 46 

———— S, 179 proviso. Sex BENGAL TENANOY ACT 
1885,-8. 67 160 

s. 185 (2)—Limitation Act (IX of. 1908), 

; y I APENRE JA suits under Bengal Tenancy 

(é ` = i ' 

- ‘Section 185 (2), Bengal Tenancy Act, makes s. 19, 

Limitation Act, applicable to suits under the Bengal 

Tenancy Act. Susi, HANDRA - MUKHERJEE v MIAN 

MUHAMMAD AHSAN Pat. 717 

- $8. 185 (2), 65, 158-B—Suit for rent and 
cess— Suit registered as money suit—Decree, if can 

AN kai as-rent decree under the Bengal Tenancy 

oe a che" * z 5 “> eG s o“ - a P . 4 
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' The fact thata suit for rent-añd cess’ was-. re- 
gistered as a-money suit does-not settle the character 
of the decree that was actually obtained by the 


plaintiffs, A decree for rent‘and cess in accordance 
with.the Bengal Tenansy Act, reading -8 J9, 
Limitation Act as part of that Act in virtue of 


s, 185 (2), ought to be treated as ons. under the 
Bengal Tenancy Act, meaning by that, a rent dec- 
ree thatcan beexecuted under such provisions as 
ss. 65 and 158-B of the Act. Susi HANDRA MUKHERJEE 
v MIAN MUHAMMAD AHSAN i Pat. 717 
$ 188. Sus BENGAL Tenancy Aor, 1885..8/ 38 

2. 3 1087 

—.-—-Sch |, Ari 3—Landlord granting settlement 
to third person—Third person dispossessing tenant— 

Suit for recovery of possession by tenant—Limitation 

applicable—Trespasser in possession of raiyat's land 
_ — Dispossession by person under settlement .Jrom 

landlord —Whether amounts ‘to dispossession of 

raiyat—Trespassers—Tacking of possession. ~ . 

When the landlord grants asettlement it may. well 
be presumed that he intends that the- settlement 
would take effect; and the consequence -of this pre- 
sumption must he that he expects that the 
persons, with whom the settlemeat is made, 
would go upon the land and take possession 
of it Where in pursuance of the settle- 
ment,a tenant is dispossessed by a third person, it 
amounts to dispossession by the ‘landlord and a suit 
for recovery of pozsession by the tenant is governed 
by the special limitation prescribed in Art. 3, Sch III, 
Bengal Tenancy Act. f 

One trespasser cannot tack on his possession with 
that of another, who preceded him, and between 
the departure of the first trespasser and the advent 
of the second the law will assume an interval during 
which the plaintiff was in possession. , ; 
_ When the'land of the ratyat is in actual possession 
of a trespasser and a third party is granted a settle- 
ment by the landlord, and the third party dispossesses 
the trespasser, the ouster amounts to dispossession of 
the raiyat. ABDUL LATIF v. HAMED GAZI Cal. 1177 
Bihar and Orissa Municipal Act (VII of 1922), 
` gs, 86, 119—Kevision of assessment — Special 

meeting of Municipality resolving that chairman 

should check list and publish it duly—Presumption ' 
` that Municipal Commissioners accepted the list, af 
arises— Assessment of shops to latrine tax —Non- 
compliance with s. 86—Assessmént, tf legal— 

Interference by Civil Court—Jurisdiction — Inter- 

pretation of statutes—Taxing statute— Presumption 

that official acts are duly performed- -Rebuttable 
presumption. 

At the instance of the Municipality of D, a Sub- 
‘Collector was deputed by the Local Government 
to make an assessment and he prepared a complete 
assessment of the whole Municipality ‘by’ assessing 
the annual value. The lists were placed at a special 
meeting of the Municipal Commissioners and & 
resolution was passed that the lists be checked 
by the Chairman and duly published. . Certain 
holdings which were admittedly shops which 
‘were till then not assessed to latrine tax, were 
assessed now and the Municipality instituted a suit 
for ‘realisation of arrears of taxes in respect of 
thesé shops: 

Held, that under s. 86, Bihar and Orissa Municipal 
Act, the shops wereexempt from taxation unless 
the Commissioners ata meeting formed an opinion 
that they- required’ latrines, urinals or cesspools 
and ib could not be presumed that they formed 
sucht opinion’ from -the fact that they accepted 
‘the ‘assessment ` list ‘containing latrine tax.and-that 


bal 


yiil 
Bihar and Orissa Municipal Act— concld, E 


there was a total absence of compliance with a 
condition without which the tax could not be 
imposed. 7 

Although the Oivil Court cannot interfere with a 
taxation which is imposed within the power 
conferred by.the law, yet where under the clear 


provision of the law a particular class of holding ` 


is exempted from taxation, unless certain things are 
done without which the Municipality would have no 
jurisdiction to proceed with the assessment and 
when there is absolute want of jurisdiction, the 
‘Civil Courtcan and must intervene. ` 

When the legislature has empowered an authority 
to! mpose taxes after doing a certain act it cannot 
impose the taxes unless that ‘act is done, 
and the authority must show, ifchallenged, that 
the act was done. 

The presumption that official acts are duly 
ee rebuttable presumption. OHAIRMAN, 

HANBAD MUNICIPALITY V, JANESHWAR BuAKAT 

Pat 918 

Bombay Act (VIlof 1863), rules under. Sep 

HEREDITARY OFFIOES 796 


Bombay Civil Courts Act(XiV of 1869), s. 16 — 
Proceedings for dissolution of marriage— District 
Judge, if can refer to Assistant Judge—Divorce 
Act (IV of 1869), ss. 4, 6,7, &. 

Although se, 16, Bombay Oivil Courts Act em- 
powers the District Judge torefer to an Assistant 
Judge, suits where the subject-matter does not 
exceed a certain amount or value and applications or 
references under special Acts, it does not authorize 
him to refer to an Assistant Judge proceedings for 
dissolution of marriage,as such proceedings are suits 
of which the subject-matter is incapable of valuation 
and cannot therefore be properly described as 
applications under a Special Act. CLARA STELLA 
LROKRY v. RAYMOND LECKEY Sind 813 F B. 
“Bombay District Municipal Act (lll of 1901), 

ss. 91-A, 92, 96 (5)—Application to rebuild wail 

—Condition that wall should be set back to the 

regular line prescribed for the street— Legality of 

condition—Ite-building without condition— Offence, 
af committed. 

The petitioner applied for permission of the 
Municipality to rebuild a wall and the Municipality 
granted him permission, subject to the condition 
that the wall should be set back a certain specified 
distance from the street. The petitioner recon- 
structed the wall without complying with this con- 
dition and was prosecuted for doing so under 
5.. 96 (5), Bombay District Municipal Act: 

Held, that until the Municipality prescribed a line 
under the powers which they acquired in 1927, on 
the notification of Government, they were not in a 
position to take advantage ofs 91-A and that the 
condition imposed by the Municipality was not 
justifiable under s. 96 (2), as the set-back required 
in this case was not in relation to any street existing 
or projected, but was really in relation to some future 
possible widening of the existing street, and hence 
the petitioner did not commit any offence. ONKARDAS 
KISHOREDAS WANI v. EMPEROR Bom. 1008 


Bombay District Folice Act (IV of 1890), s. 51 
—Search by Police Officer of person im public,place of 
stolen property —Legality of—Searchin a legal [way 
— Mortification due to being searched — Damages, 
if can be awarded. | 
Where ina street and in aplace of public resort, 

a person has apparent possession of letters which a 

Police Officer honestly and in good faith suspects to 

be stolen property, the Police Officer is empowered 
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bys 51, cl 3, Bombay District Police Act,to search 
for thesame Althoughit is very mortifying for 
him to be searched in the public street and also very 
mortifying for him that the police approached his 
house, and rumour got about that his house is going 
to be searched, he cannot be held to have suffered any 
damage or loss which will be recognized by the law 
ifthe Police Officer has acted legally and with 
bona fides. ASANDAS HaSHMATRAI v. KHANCHAND 

Sind 178 
Bombay High Court Rules ‘Appellate Side), 

r.10— Whether ultra vires. 

Rule 10 of the Appellate Side Rules, Rombay 
High Court, made under the Letters Patent, is not 
ultra vires, In re Puitip N. Gopinro Bom. 664 F. B. 
Burden.of proof -Suit for declaration — Partition 

alleged by defendant— Survey entry showing family 

joint on date of partetton—Onus of proof of parti- 

tion. ` . 

Where in a suit for declaration of title to and 
recovery of possession of a property, the defendant 
alleges a partition of ancestral property but the 
survey entry shows that at the time alleged by the 
defendant, the family was joint, the onus of prov- 
ing the partition is on the defendant. RAMGAHAN 
MISSIR v. Rampasi KUAR Pat. 413 
Burma Municipal Act (Ill of 1898), ss.124 (a), 

142 (r)—Burma Municipal (Public Health, Amend- 

ment Act (I of 1931), ss 9, 10— Repeal of s. 142 (r) 

—Bye-laws made under s. 142 (r)— Whether operate 

until bye-laws are made under 3.124 (a}— General 

Clauses Act (I of 1898), s. 21. ' - 


Section 142, cl (r,, Burma Municipal Act, was 
deleted bys. 10 of Act I of 1931, but s. 124 (a) 
Burma Municipal Act which was inserted in the 


Burma Municipal Act by.s. 9 of Act 1 of 1931 con- 
tains identical provisions, By s. 24 ofthe General 
Olauses Act, bye-laws framed under the repealed 
section continue in force unless and until 
superseded by bye-laws made under the new 
section, 

Consequently, where fresh bye-laws have not been 
made under s., 124 (a), a conviction for an offence 
made punishable by a bye-law made wunder s 142 
(r),is maintainable, Karapan v. Emperor Rang. 616 
Burma Municipal (Public Health) Amendment 

Act (1 of 1931), ss. 9,10. Sse Burma MUNICIPAL 

ACT, 1+98, ss. 124 (a), 142 (r) 616 
Burmese Buddhists Law — Chinese Buddhits 

marrying Burmese Buddhist woman —Incidenis of 

marriage -Mar iage ceremony, if essential— Mutual 
consent, sufficiency of. 

The Burmese Buddhist Law regarding marriage is 
prima facie applicable to Chinese Buddhists con- 
tracting marriage in Burma as tbe lex loci contractus. 
No marriage ceremony is requisite to constitute a 
valid marriage under Burmese Buddhist Law. Mutual 
consent is all that is required. Under Chinese Ous- 
tomary law a ceremony is also not neeessary in the 
case of a man taking unto himself a secondary wife. 
Ma SEIN Bru v. Knoo Soon TEYE Rang 492 
Calcutta Suppression of Immoral ‘raffic Act 

(XIII of 1923), S. &—Scope of—Apoplicability to 

any personeither stranger or relative of woman 

brought for immoral purposes — Carrying on 
profession of singer or dancer, if connotes business 
of prostitution. 

The language of s. 8, Calcutta Suppression of 
Immoral Traffic Act, is fairly wide and would apply 
to any person either a stranger or a relativeof a 
woman, provided the alleged offender had brought a 
woman or girl to Calcutta with a view to her 
doing the things mentioned in the section. The 
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question of the woman or girl is not material 
This section isnot like other sections of this Act 
or those of the Penai Code which are framed for 
the protection of minor girls but is wide 
enough to include any case of bringing or causing 
to be brought any woman to Calcutta for immoral 
purposes - 

It is carrying the matter a little too far to 
suggest that the carrying on of the profession of B 
singer or dancer by a woman does necessarily and 
of course, connote the business of prostitution. 
PARBATI DASI v. EMPEROR Cal. 597 


Cantonments Act (ll of 1924), s. 184— Penalty 
` for continuing failure, if provided bys, 184. 
Section 184 provides no penalty for a continuing 
failure or contravention, although such a penalty is 
provided in s. 268. Goxun CHAND Koy v. EMPEROR 
Oudh 420 
.——_——§8. 184 (b), 181, 268 —Mere non-compliance 
with provisions of s 181 (1)— Whether punishable 
— Substitution of conviction under s. 263 for one 
under s. 184 (b}—Propriety of. 
Section 181 (b) does not provide a punishment for 
mere non-compliance with a direction made under 
sub-s. (1) of s. 181. What it makes punishable is 
the beginning, continuation, orcompletion of the 
erection of a building without complying with such 
a direction. H is not proper tosubstitute a convic- 
tion under s. ?f8 forone under s. 184 (b). GoKkuL 
OHAND Roy v. EMPEROR Oudh 420 


ss. 187, 268—Conviction for disobedience of 
notice of Executive Officer—Legality 07 —Subsequent 
confirmation by Board, effect of. 

A couviction cannot be sustained for disobedience 
of anotice issued by the Executive Officer of a 
Cantonment when the notice was not issued by or 
with the approvalof the Cantonment Authority, 
Subsequent confirmation by the Board is of no 
avail. MUHAMMAD ALI Kuan v, EMPEROR Lah 56 
— __§, 271—Completion of building more than 

six months prior to complatnt—T'rial, if proper. 

Where there is nothing to show that any new 
building was built by the accused within limitation 
and what was built had been completed more than 
six months before the date of complaint, trial for an 
offence under s. 271, Cantonments Act, is not 
proper GOKUL CHAND RAY v, EMPEROR Oudh 420 


Cattle Trespass Act (l of 1871), s. 11—Scope of 

- — Legality of seizure of struying cattle—Liability of 
persons responsible, if depends on actual damages 
caused—Punishment—Deterrent punishment, neces- 
sity of—Circumstances to be considered. 

The legislature, with a view to protect the persons 
and property of the public in general has made it 
anoffence to let cattle stray about withont there 
being anyone to look after them. The legality of the 
seizure of such cattle and the conviction of the persons 
responsible therefor is not therefore made dependent 
on actual damage being caused. . 

Where the accused with several others have com- 
bined in order to flout lawful authority, such challeng- 
es to the upholders of law and order must necessarily 
be visited with deterrent punishment. But the 
fact that this was the first endeavour of the 
Municipality to purge the city of nuisance due to 
cattle, and that the accused beyond lending the 
weight of their presence did nothing to cause hurt 
to the raiding party, must be considered in passing 
gentence on the accused. AHMAD Usman v. EMPEROR 

Sind 982 
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C. P Land Revenue Act (I! of 1917), $s. 219— 
Government Notification No. 232-341-XJI dated 
January #9, 1931— Tahsildar removing unauthorized 
encroachments— Whether acting in execution of duty 
as public servant- Assault on Tahsildar whtle doing 
so—Penal Code (Act XLV of 1860), s 333. 

By Government notification No 332-241-KIT, 
dated January, 29, 193), the Governor in “Council 
invested all T'ahsildars with the powers ofa Deputy 
Commissioner under s. 219, Central Provinces Land 
Revenue Act and consequently a Tahsildar while 
removing unauthorized encroachments is acting in 
the execution of his duty as a public servant and a 
conviction under e. 353, Penal Code, for assaulting the 
Tahsildar while doing so, is justifiable, DINANATH 
Nag. 803 


—-— SS 220(m’, 225 (c)—Amount certified as 
due to Co-operative Society Whether can be realised 
as arrear of land revenue—Capability of such 
realisation, if makes the amount an arrear of land 
revenue. 

Although under e. 225 (c), C. P. Land Revenue Act, 
the amount certified as due to a Co-operative Society 
can be recovered as anarrear of land revenne, yet 
that does not constitute the sum actually an arrear of 
land revenue so as to bar the jurisdiction of the 
Givil Court under s. 220 (m) of the Act. All that 
is meant by s. 225 (c) of the Land Revenue Act is 
that the amount can be recovered by the Revenue 
Courts according to the somewhat summary pro- 
cedureallowed and no suit need be brought for 
recovering the amount. It does not follow that, 
because the amount can be recovered in that manner, 
it is actually anarrear of land revenue with all the 
incidents attaching to such arrears. 

A Revenue Court proceeding under s. 225 (c) of the 
Land Revenue Act must be held to act under s. 128 (9) 
of the Act and not under s. 128 (f) and the proceaure 
laid down by ss. 131 and 132 of the Act will apply 
and objections may be made, and also a suit 
may be brought;in respect of such attachment. 
Liguipator YEDHA SOCIETY v PRAGDAS Nag, 714 

s 225 (C). SER U. P. Lanp REVENUE AOT, 

1917, s. 220 (m) 714 


C P Tenancy. Act (I of 1920), ss.12, 25—Vord 
mortgage by tenant— Adverse possession by morigagee 
—Morigagee, whether acquires any right against 
landlord—Decree for rent—Deposit by mortgagee 
Validity. , 
As atenancy cannot be acquired by prescription, 

a mortgage right in tenancy cannot also be acquired 

by prescription as against the landlord, though such 

a right could be acquired against the tenant. 
Therefore, a landlord is entitled to refuse a tender 

of arrears of rent made by a person who has acquired 

rights of a mortgagee in the tenancy by adverse posses- 

sion SHIVLAL v ABDUL HUSSAIN Nag. 257 

— 55. 92, 105 (©, 104—HEzxchange between 
tenants without landlord being a party—Suit for 
possession by lLandlord—J urisdiction of Civil Courts, 
af barred- Limitation Act (IX of 190), s. 28— 
Whether applies to cases under the Tenancy Act 
—Transfer of Property Act (IV of 1882), 8. 119— 
Applicability to third person not party to exchange. 
Section 92, ©. P. Tenancy Act, only applies to an 

exchange effected between a tenant and his landlord 

and canhave no application to a mutual exchange 
between two tenants, to which the landlord was not 

a party. Similarly,s.1}9 ofthe Transfer of Property 

Act which only lays down the rights of parties to an 

exchange inter se and the remedy of the 

parties can hare nd reference to the case of.a third 
person, who is nota party to the exchange and whe 
is not in any way bound by it, | - 
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Although under s. 105 (e), O, P. Tenancy Act, a 
Civil Court has no jurisdiction to set aside transfers 
By occupancy tenants under s. 18 ofthe Act, yet that 
section contemplates transfers in contravention of 
g.120fthe Act Thejurisdiction of the Oivil Court 
to try a suit for possession of lands exchanged by 
tenants inter se isnot barred and s. 105 e), O. P. 
Tenancy Act, will not apply to the case. 

Section 28, Limitation Act applies to cases under 
the O. P. Tenancy Act, under the provisions of 
s. 10: of the Act. Consequently a landlord can 
eject one party toan exchange, because he must be 
considered a trespasser as against the landlord and 
nota licensee of the original tenant, whose rights 
have been determined by the provisions of 8s 28 of 
the Limitation Act. Susar Kuan v. Nazar ALI 

Nag. 733 


Certiorari—Madras Estates Land Act (I of 1908), 
Chap. XI, ss. 171,173 (3) (d) 1-2, 168 to 171— 
Proceedings of the Board of Kevenue under Chap. 
XI—Jurisdiction of High Court to issue writ of 
certiorari in respect of the proceedings —-Irregularity 
of procedure—Substantial injury. 

“Where the case is a proper one for issuing a 

writ, the High Court can issue a writ of, certiorari 

in respect of proceedings of the Board of Revenue 
under Chap. XI, Madras Estates Land Act. 

Where the Board of Revenue, after dismissing 
an appeal under s. 171, Estates land Act, took up 
the matter unders. 172 and passed an order re- 
ducing the rate of rent by three annas in the rupee 
throughout : 

= Held, that although the procedure was irregular 

in that the Board of kevenue had no power under 

s. 172 to revise the record itself and could only 

send it to the Revenue Officer for revision, yet as 

no substantial injury could result from the irregu- 
larity in the procedure no writ of certiorari ought. 
to be issued : 

| Held, also, that assuming the}power of the Board 

is only to order the revision, they will order it 

along certain lines, The Settlement Officer will 
have no chuice except to follow these directions laid 
down by the Board of Revenue, Consequently, for 
all practical purposes, the ‘record will be made in 
accordance with the directions of the Board of 

Revenue, Therefore, the difference between revis- 

ing the record itselfand ordering its revision is 

largely formal. ZuMINDARINI oF MANDASA v. Ryorts 

oF MANDASA ZEMINDARI Mad, 698 

writ of —Power of High Court to issue. 

Z A writ of certiorari is, however, of a purely 

discretionary character and only to be resorted to 

where the merits of the case call for it, TĦIRUMALA 

OCHETTIAR V. HALLAM PILLAI Mad, 477 


Ceylon Registration of Business Names 
Ordinance (VIof 1918), s. 9—Disability with 
respect to business carried on under business names 
~-Default to notify Registrar—Breach of contract 
with defendant in relation to other bustness— 
Right to sue, if lost. 

The business, in respect of which the disablement 
from suing mentioned in s. 9, Oeylon Registration of 
Business Names Ordinance arises, is the business 
which the plaintiff was carrying on undera business 
name, in respect of which he was required under the 
Ordinance to furnish a statement of particulars or 
any change in such particulars. Butthe default, 
namely, the failure to notify the change inthe parti- 
culars of the business, does not deprive him of his 
right tosuethe defendant for. bredch of contract 


—_ 
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Ceylon Registration of Business Names’ 


OrdInance—concld, 


made by him with the plaintiff in relation to his, 

other business. JONATHAN JIDWARD DAVID v. De SiLVA 
P. C. 607° 

Child Marriage Restralnt Act (XIX of 1929), 

S 4—Marrying girl under 14 years of age— 

Certificate by medical officer other than Civil 

Surgeon that girl is lt years of age—Crvil Surgeon 

finding the girl to be only |? years old—Offence, 

if committed— Summary trial for offence— Whether 
permitted—Criminal Procedure Code (Act V of 
1898), ss 260 (1) (a), 4 (1) (0). 

Wherein a case under the Child Marriage Res- 
traint Act, the defence put forward was that the 
applicants were misled by a certificate granted by ` 
the woman medical offiter in charge of a hospital to 
the effect that the girl was not less than 14 
years of age, but according tothe CivilSurgeon, the 
girl was about 12 yearsof age only and no evi- 
dence was produced to contradict the Civil Surgeon: 

Held, that the applicants should have gone to 
the Civil Surgeon in order to obtain a certificate and 
thatthe fact of their having secured a certificate 
from the woman medical officer was not material 
although the existence of the certificate was a matter 
which might be taken into account in considering 
whether imprisonment or fine should be ordered. 

Atrial under the Child Marriage Restraint Act: 
may be summary, as it is permitted by s.` 260 (1) (a), 
Criminal Procedure Code,as the offences charged 
come under the heading “offences not punishable with 
imprisonment for a term exceeding six months." 
Section 4 (l) (0), Criminal Procedure Code,states that 
“offence” means any act or omission made punishable 
by any law forthe time being in force. Therefore an 
offence under any law such as the Child Marriage Res- 
traint Act will come under this provision in s. 260 (1) 
(a), Criminal Procedure Code. JWALA PRASAD v. 
EMPEROR Lah 351 


Chinese Customary Law — Succession — Chinese 
Buddhist having chief wife and secondary wives, 

` sons and daughters—Succession, mode of— Main- 
tenance for secondary wife and daughters, 

Under Chinese Customary Lawa Chinaman may. 
only have one chief wife but he may have a number 
of secondary wives or concubines A concubine in 
Chinese Customary Law isnot a casual mistress but 
has a recognised legal status. She is entitled to 
maintenance out of the estate of the person with 
whom she has contracted such a union. 

Under Ohinese Oustomary Law the estate of a 
deceased person is divided amongst the sons. 
Daughters only succeed when there areno sons and 
the widow only succeeds when there are neither sons 
nor daughters. If there are sonsor daughters the 
widow has only arightto maintenance and a claim 
for a provision for her funeral. 

The secondary wife of a deceased Chinaman settled 
in Burma will be entitled to be maintained out of 
the estate and to have a provision made for her 
funeral, but will have no further interest in the 
estate. A legitimate daughter of the deceased 
will be entitled to maintenance until she marries. 
She will also be entitled tohavea sum set apart for 
the expenses of her marriage. Ma SzIN Bru v. Koo 
Soon THYE Rang. 492 


Chota Nagpur Tenancy Act (VI of 1908), s.3 

(24). SEE LANDLORD AND TENANT 190 
—gss, 41 (4), 46 (4), 15), 139 (4)—Lease 
executed before 1903— Applicability of s.46—Lease 
fora specified term-of yearg—Legsee remaining An 
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Chota Nagpur Tenancy Act—contd. ``. 


land—Trespasser — Suit for 

entertainable in Civil Court 

-Where a lease has been effected before 1993, 
neither the restrictions on the transfer of their 
rights by ratyats contained in s 46, sub-s (1), Chota 
Nagpur Tenancy Act, nor ‘the special procedutre for 
recovery of possession within three years after the 
expiry ofa lease, provided by 
section, can have any application. 

A lessee .who has been granted a lease for a 
specified term of years becomesa trespasser after 
the expiry of the period unless the landlord chooses to 
treat him as a tenant fora fresh period. Section 13 (4) 
does not bar the jurisdiction of the Oivil Court to 
‘entertain asuit unders 41 (4) for his ejectment. 
SHAILA BALA DEVI v, GANGANARAYAN PHAKAT 


ejectment— Whether 





. Pat. 353 
ss 80, 84 (3), 127—Khuntkatti tenancy, 
incidents of —Eniry of non-resumable khuntkatti 


—Significance of—Presumption of correctness— Onus 

of proof in rebuttal—Village headman, rights of— 

Entry of ‘maurusi khuntkatti'— Whether implies 

permanence. 

The proprietor of an estate sued for resumption 
of a village on the allegation that he was entitled to 
Tesumeon the deathof the last survivorof two 
persons to whom the estatehad granted an istimrari 
mukarrari tenancy of the village and for a declara- 
tion that the entry “non-resumable khuntkatti" made 
in the khewat and its sub-heads were erroneous and 
made without jurisdiction. The defence was that 
the tenancy of the village was held not upon the 
istimrari, mukararz lease but on a mohtoai grant and 
that the tenancy was not liable to resumption: 

Held, that the entries as to the existence of the 
nature and permanence of the tenure-were made 
“with jurisdiction and that the presumption of correct- 
ness having arisen from s. 84 (3), Ohota Nagpur 
Tenancy Act, it was upon the landlord to rebut it, 

In a village containing raiyats having khuntkatti 
rights, one of them, the village-headman, is often the 
tenure-holder of the village and the tenancy is his 
ancestral maurusi khuntkatti, Accordingly not only 
-could an entry of the khuntkatti nature of a tenure bė 
made with jurisdiction on an appropriate notification 
under s 127 (c) but an entry of maurust khuntkatti 
will be made. with jurisdiction under s. 172 (b) when 
the rightsand liabilities of a village-headman are 
being recorded, if such village-headman is a tenure- 
holder and his tenancy is maurusi khuntkatti. The 

‘term implies at least permanence (or as it is styled 
non-resumability) of the tenureand that is a reason 
why it must be recorded. DEGAN MAHTO v, KaMAKHYA 
NARAYAN SINGH Pat. 565 
—-—-8. 84 (3)—“3By evidence,” meaning of— 

Entry in Record of Rights—Presumption, if can be 

rebutted by evidence of both sides. 

The words “ by evidence " ins. 4 (3), Chota Nag- 
pur Tenancy Act, should not be read as if they wera 
“by evidence of the person challenging tbe entry” 
An entry inthe Record of Rights can, therefore, be 
rebutted by evidencé of both sides. ABay CHARAN 
SHEKAR vV, IBRAHIM MIAN | Pat, 193 

— $, 84 (3)—fecord of ‘Rights in respect of, 
non-agricultural land—Presumption of correctness, 

whether can be drawn—Evidence required to rebut 

presumption, nature of, 

Under the Chota Nagpur Tenancy Act the prepara- 
tion of the record of rights in respect of non- 
agricultural lands is not ultra vires the survey 
authorities and the presumption as to the correct- 
_mess of an entry in the record of rights arises 
“-eyen “with regard to non-agricultural lands; - ` 
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Even though the entries must be presumed to 
be correct until proved to be incorrect, their in- 
correctness may be established by reference to the 
state of things existing before the record of rights 
was prepared, 

The evidence relied on t> rebut the presumption 
must show definitely that the entry is incorrect and 
evidence which merely suggests a doubt as to the 
correctness of the entry, or evidence about which 


| it is arguable that some other person might have 


reached’a conclusion different from that of the 
Settlement Officer, is not sufficient to rebut the 
presumption of correctness attaching to an entry 
in the record of rights. SATYA CHARAN v, SHIB CHARAN 
s i Pat. 410 

-§.127. See Cuora Nagpur TENANGY Act, 1908, 
565 

—s.139-A See CrorTta NAGPUR TENANOY AOT, 
1908, s. 139 (5) 1093 
S. 139 (4°. See Cuota NAGPUR Tenanoy ACT, 
1908,5 41 (2) 353 


—— ss, 139 (5), 139-A, 237— Suit by raiyat for 
declaration of title and recovery of possession of 
holding — Jurisdiction of Civil Court—Period of 
limitation—S. 139 (5), scope of. 

The suit of a raiyat fcr declaration of title to and 
recovery of possession of his holding from a land- 
lord lies in the Civil Court and does not lie in the 
Revenue Court and the period of limitation is the 
ordinary one and not one year as it is inga posses- 
sory suit under s. 139 (5, Chota Nagpur Tenancy 
Act. -Section 139 A only bars the Civil Court from 
entertaining a suit regarding a matter cognisable by 
the Deputy Commissioner by way of application. 
RAJA Suiva PRasaD v BHUBAN Manto Pat. 1093 
—— sS. 177— Suit for rent—Payment to third 

parly who receives it in good faith—Impleading of 

third party, necessity of—Finding as to whether 
payment was made in good jah, if one of fact— 

Civil Procedure Code (Act V of 1903), s. 100. 

In an action for rent under the Chota Nagpur 
Tenancy Act it would be necessary to join as a 
third party or intervenor a person, who, from the 
circumstances alleged, could be shown to have received 
the payment .of rent in good faith; it is not so 
much tbe use of the words "in good faith” that 
become necessary under s 177, but such facts as 
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would indicate prima facie that the payment had 


been received in good faith are necessary, Under 
s. 177 the pleading to the effect that payment was 
received in good faith is sufficient to entitle the 


-Court to join that persou who receives the payment 


from the tenant 

A finding on the question as to whether paymen 
was made in good faith by thetenant, is one o 
fart and cannot be disturbed in second appeal. 
Pat. 757 


ss, 208, 210 (b)—Decree against portion of 
tenancy interest—Sale in execution—Validity— 

Sale, whether wholly void. 

A sale under s 20x, Chota Nagpur Tenancy Act, 
is only valid when held in execution of a decree 
for the rent of the tenancy obtained against the 
whole ofthe tenancy interest. Where a decree on 
the basis of which a sale is held is against only 
a part of the tenancy interest, the sale is not valid 
even with regard to the interest of those judgment- 
debtors against whom the decree was valid 
Jyorı PrasHAD SINGH Dro BAHADUR v. Tara SANKER 
OHATTERJI Pat.168 ıb) 

:S 237. -Ssg Cuota. NAGPUR.: Tenancy. Act, 
1908, 5 139 (9) 1093 








wu 


Civil Code of the Republic of China—Whether 
‘ applies in Burma. 

Succession to the estate of a Ohinese Buddhist is 
governed by Chinese Customary Law as being his 
personal law, and not by the Civil Code of the 
Republic of (hina, which has only a limited ap- 
plication The Code may be referred to when it is 
of assistance in ascertaining what the Customary 
law is but does not go beyond this, Ma Sern BYU v. 
KHOO Soon THYE Rang 492 
Civil Procedure Code (Act V of 1908), s. 2 (2) 

— Order passed in revision on decree, if constitutes 

decree. 

Anorder passed in revision comes within the 
definition of ‘decree’ ins. 2 (2), Oivil Procedura 
Code. GAURI SHANKAR v. JAGAT NARAIN All. 893 
—-—— SS. 2 (2), O. IX, r. 13—Ex parte decree -- 

Revision application by plaintiff—Notice to defend- 

ant who opposes application—Ex parte decree, “af 

merges in decree of High Court—Application to set 
aside ex parte decree, if .can be entertained by 
trial Court— Remedy of defendant. 

Where in an application for revision filed in the 
High Court by the plaintiff against an ez parte 
decree not allowing him future interest, the defendant 
being served with notice opposes the application, 
there is only one decree, that of the High Court, 
and the original ex parte decree merges in the 
High Oourt decree and passes beyond the control 
of the trial Court. The proper course for the 
defendant is to apply in the High Court for stay of 
the proceedings in revision until he bas obtained 
a decision from the trial Court on his application to 
set asidethe ex parte decree passed against him. 
GAURI SHANKAR V. JAGAT NARAIN Ali. 893 
——— 8. 2,Cl. (12),0 XX, r.12- Suit for mesne 

profiis—Onus of proof ef actual profits—Shifting 

of onus—Court, if entitled to inquire into 
defendant's culpability, 

The claim for mesne profits is virtually a claim 
for damages, and the rule that the plaintiff must 
discharge the burden applies therefore to such a 
claim But the expression "mesne profits” is defined 
in s. 2,cl. 12, Civil Procedure Code, .as meaning 
not only those profits which a person in wrongful 
possession actually received, but also ‘such profits 
as he might with ordinary diligence have received. 
If the defendant asserts that a particular amount 
and no more was received by him, the duty of es- 
tablishing it affirmatively rests upon him, that fact 
being especially within his own knowledge, 
On his laying before the Courts sufficient evi- 
dence to prove that fact, he shifts the burden 
to the opposite party of proving that more 
might bave been received. The only relevant 
consideration is whether the defendant’s possession 
was wrongful ornot Tf it was wrongful, the Court 
isnot justifiedin going further and inquiring what 
the degree of the misconduct or culpability is, 
DHANARAJAGERJI Vv, PANUGANTI PARTHASARATHY RAYANIM 
VARU ; i ~- Mad. 356 
ss. 2 (17), 80, 47—Liquidator, if a 

public oficer—Notice under s. 80, necessity of, for 

suit against liquidator—Liquidator, if representa- 
tive of judgment-dedtor, 

A liquidator is a public officer within the meaning 
of s. 2 (17), Civil Procedure Code and hence s. RO will 
apply to him. 

A contention that notice should have been given to 
the liquidator should not be raisad for the first time in 
second appeal as it isa mixed question of law and fact. 

A liquidator, who is proceeding against the judg- 
ment-debtor in another Court, is not a representative 
of the judgment-debtor within the meaning ofs. 47, , 
LIQUIDATOR YEDHA Soolety X, Pragpas Nag, 714 
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s. 9. 

Sgr Custom (PUNJAB) i 70 (a) 

See Mapras Estates LAND Aor, 1908, 8.3(2) 327 

8.10—Conditions as to applicability of— 

Land Acquisition Act (I of 1844), s. 18—Proceedings 

under, before Calcutta Improvement Tribunal, 

instituted subsequent to title suit—Power of Civil 

Court to stay proceedings. 

The three essential conditions, that are necessary 
for bringing in the operation ufs. 10, Civil Proce- 
dure Code, are: (1) thatthe matter inissuein the 
second suit should have been directly and substan- 
tially inissue inthe previously instituted suit, (2) 
that the parties in the two suits are the same, and (3) 
that the Court, in which the first suit was instituted, 
wasa Court ofcompetent jurisdiction to grant the 
relief claimed in the subsequently instituted suit. 

Per Mallik, J.— The Calcutta Improvement Tribunal 
is a Court of special and exclusive jurisdiction. 
When both the parties seek the tribunal as the 
forum for determination of the question of value and 
apportionment in a matter under the Land Acquisi- 
tion Act, a Oourt of ordinary civil jurisdiction 
trying an earlier title suit has no jurisdiction to 
stay a reference which has been subsequently 
instituted before the Tribunal. i 

Per Jack, J.—The Oivil Court has inherent power 
to postpone the hearingof the proceedings before 
the tribunal, KALIPADA Banerji v. CHARUBALA DASEB 

Cal. 1195 
S 11. Szz Co-OWNERS 926 
S. 11—Competency of Court totry issue— 

Necessity of, for operation of res judicata. | 

Under s. 1), Civil Procedure Code, the Oourt in 
which an issue is previously raised must be com- 
petent to try the subsequent suit or the suit in 
which the issue is subsequently raised. KESHAYLAL 
SAKHIDAS V. AMAROHAND SOMOHAND Bom, 116 
S. 11—Insolvency proceedings—Decision that 

certain persons are not partners—Whether bars 

subsequent suit to determine if they are partners, 

Section 11, Civil Procedure Code, should not be 
construed otherwise than strictly in  relationtto 
judgment delivered in insolvency proceedings. 

A decision in an application for adjudication of 
certain persons as insolvents to the effect that they 
are not partners does not operate as res judicata in 
a subsequent suit for determining whether they are 
partners ornot, BENI MADHAB v. ABDUL RAZAK 

l Cal. 148 
-———— s$ 11- Previous decision erroneous in law—~ 

Whether operates as res judicata —Liability to pay 

kattubadi. 

The correctness or otherwise of a judicial decision 
has no bearing on tke question whether it does or 
does not operate as res judicata. A previous deci- 
sion determining the question of liability to pay 
kattubadi, though erroneous in law, will all the 
same operate as res judicata when the same ques- 
tion is raised between the same parties or their 
representatives in a subsequent suit for recovery of 
kattubadi for subsequent faslis, RASIAOHANDRA DEO v. 
SUTAPALLI RAMAMURTY Mad. 221 
———8. 11— Res judicata— Applicability of—Heirs 

claiming to be brothers on the strength of pedigree 

—Pedigree not proved—Subsequent suit claiming 

on the same pedigree—W hether barred. 

Two persons filed a suit on death of a third person 
that they three were brothers and forwarded a 
pedigree in their support. The pedigree was not 
proved and it was decided that they were not bro- 
thers. In a subsequent suit the heirs of one of the 
above two persons alleged that they were heirg of the 
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‘deceased heirs of the other and pleaded the same 
pedigree: 

Held, that the persons through whom the heirs 
contested in the subsequent suit were parties to the 
first suit, that in the first suit the question of re- 
lationship was directly and substantially in issue as 
it was “heard and finally decided” by acourt 
-which had jurisdiction to try the subsequent suit 
and heneetheruleof Res judicata in s. 11 of the 
‘Civil Procedure Code applied and the subsequent 
suit was barred. ASGHAR V. JIBU Lah 17 
'—— ——§ 11—Res judicata between cc-defendants— 

Conditions. 


As between co-defendants an adjudication upon a - 


particular matter can only operate as res judicata in 
a subsequent suit when it is necessary to decide 
that matter in order to determine the suit. SALIG 
-Ram KEWAL Ram v JAIMAL SINGH Lah. 441 
——-—-s 11—Res judicata between co-defendants— 

When operates—Conflict of interests between the 

defendants — Decision of that issue — Whether 

operates asres judicata in subsequent suit between 
the defendants. 

For the applicability of the doctrine of res judi- 
-cata among co-defendants, three conditions have to 
be satisfied:—(1) there, must be a conflict of inter- 
eat between the defendants concerned; (2) lt must 
be necessary to decide this conflict: in order to give 
the plaintiff the relief he claims; and (8) the ques- 
‘tion between the defendants must have been finally 
decide?. 

Where in a prior suit the interest of the plaintif 
was identical with that of the first defendant, brt 
the second defendant setup a different interest 
there being thus aconflict of interests in respect of 
the issue between the plaintiff and the second de- 
-fendant ; 

Held, that there was a 
between the defendants and the decision 
issue in the suit would operate as resjudicata ina 
-subsequent suit between the first and second defend- 
ants. Lrone AH Foonv. Leone An CHoy Rang. 438 

s, 11—Res.judicata between  co-plainirffs— 

Essentials. < 

Before there can be any res judicata between co- 
plaintifis there must have been a conflict between 
them, That conflict should have been necessary for 
the decision of the previous case and an actual 
decision should have been given. BHOLA v. SHg0 
‘OHAND Lah 484 

s, 11—Res judicata — Competency of first 

Court to try second suit—Necessity of—Suit for 

possession—Title found against ‘plaintiff—Second 

suit for redemption—M aintainability. 

Certain inam properties which were subject to 
some mortgages were purchased by the plaintiff in 
execution ofa simple money decree. They were 
again brought to sale under one of the mortgages 
and purchased by thedefendant (A fresh patta was 
granted to plaintiff and on the basis of the title 
thus conferred on him hesued for possession in the 
District Munsit’s Court. lt was decided that the 
patta did not have the effect of cancelling the sale in 
the defendant's favour and that the plaintiff could 
not recover possession without paying off the mort- 
gages. The plaintiff filed another suit for redemp- 
tion in the District Court : 

Held, thatthe decision in the first suit was no 
bar to the second suit for redemption. Ka.asiPupI 
Sussy Rao v. PALAKURTSI BHIMALINGAM Mad 452 
$. 11—Res judicata—Orders in insolvency 
- proceedings—Orders after notice bind represen- 


=e pate, 


conflict of interest as 
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Where incertain insolvency proceedings A was 
first brought on record as a creditor holding a 
promissory note from the debtor andon the ap- 
‘plication of B to be brought on record in A's place 
as her assignee, Bwas substituted in A’s place 
after notice to A. and C subsequently applied to be 
substituted in Bs place onthe ground that the 
assignment to B was only for collection and that A 
bad subsequently assigned the note to C : 

Held, that as B was substituted after notice to A, 
the matter was res judicata as against A, and C 
who claimed under A could have no higher 
claims. GovINDASWAMI PILLAI v. SIvVARAMA Rao 

> l Mad. 592 

—— ss 11,12, 21, 0. Il, r. 2—Sale by mother 
acting as guardianof minor son—Suit for setting 
aside sale ın original side of High Court when pre- 
perty is outside its jurisdiction—Subsequent suit for 
possession— Whether barred under s. 11 or under 

O. II, r. 2—Purchaser, if can question jurisdiction 

of High Court in passing decree~ Letters Patent 

(Bom), cl. 12—Evidence Act (I of 1872), ss. 40, 44 

—Adverse possession—Plaintiff still a minor— 

Limitation, if runs: f 

The property in suit belonged to one S,- the 
father of the minor plaintiff After S's death, the 
mother ofthe plaintiff entered into an agreement to 
sell the property fora certain amount to A and 
applied to the High Court onthe original side to 
be appointed the guardian of the person and 
property of her minor son. On such permission 
‘being granted toher, a sale deed was executed by 
her in favour of A. ‘After the death of the plaint- 
is mother, his uncle filed a suit in 1924, for 
setting aside the appointment of the mother as 
guardian and for rescission of the agreement of sale 
and mesne profits. An ex parte decree was passed. In 
1929, the guardian filed a suit for possession of the 
‘property from B who alleged he was a tenant under 
A. A’ contended that the decree of the High Court 
in the 1924 suit was without jurisdiction and not 
binding, that the suit was barred by s. 12 and 
O Il, r 2, Civil Procedure Code and by limita- 
tion : 

Hela, (i) that the suit was not barred by O. II 
r. 2, as the cause of action in the previous suit 
was quite different from the cause of action 
in the subsequent suit and the cause of action 
for possession would not arise until the sale 
deed was set aside, and the claim for possession 
could not have been inatituted on the original side 
of the High Court, as the suit would necessarily have 
Ee a suit “for land” within cl. 12, Letters Patent 

som.) 

ii) that the suit of 1424 did not operate as res 
judicata as the High Court on the original side was 
not competent to grant relief for possession. 

(iit) that the decree of the High Court so far as 
it decided any question of title between the plaint- 
iff and the defendant in respect of immovable 
property situate outside its original side limits was 
without jurisdiction and a nullity. 

(iv) that the decision of the suit on the original 
side of the High Court did not in any way bind 
the parties, and under ss. 40 and 44, Evidence Act 
A could prove that the decision was passed with- 
out jurisdiction. : 

(v) that as the plaintiff was a minor no question 
of adverse possession arose and the suit was not 
‘barred bytime, KusHavLaAL SAKHIDAS V. AMARCHAND 
SoMOHAND Bom. 116 
—-——s 13—Foretgn decree—Judgment contrary 

to international law and law of British India~ 
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Suit on judgment in Bittish India, competency of 
—International law—Jurisdiction over foreign 
-ammovabdles, 

A Muhammadan belonging to the Hanafi sect died 
in Penang. Probate of his will was granted to the 
defendants, his executors. His widow started pro- 
ceedings for accounts against the defendants and for 
administration of the estate, claiming one-third 
share underthe Muhammadan Law. The Supreme 
Oourt of the Straits Settlements determined 
the assets and liabilities after taking into con- 
‘sideration the deceased's, immovable properties 
situated in the. Tanjore District, and held 


that the widow was entitled to a one-third share, . 


and ordered that the „defendants should accordingly 
pay a certain amount tothe widow, A suit was 
.brought in Tanjore upon this foreign judgment : 
Held, that the judgment was not one on which a 
suit could be maintained in British India,as it was 
based -on an incorrect view of international law in 
regard to the jurisdictionof a Oourt of one country 
over immovable properties situate in another 
-country and as if was also contrary to the law-in 
force in British India, PANOHAPAKESA lyER v 
HUSSAIN MUHAMMAD Mad. 297 


———-88 17 (2),.-80—Official Liquidator, if a 
public officer— Notice, necessity of. : 
‘The Official Liquidator, like the Official Receiver 

‘appointed in insolvency cases, isan Official of the 

‘Court and has got definite powers conferred upon 

him under ss. 216 and 217 of the Companies 

Act and as such he is a ‘public servant within 

‘the meaning of the term as defined by the 

Oode. of Civil, Procedure and to euch a. public 

Officer notice under s. 80 ofthe Code is necessary. 

OFFICIAL Liquipaiok  KATHEAWAD & AHMEDABAD 

‘BANKING CORPORATION Ltp ù Ram QHARAN LAL 


* 


; Ni Oudh 448 

; S. 20. Sze LETTERB PATENT (Cau), cl. 1297 .- 
$ Ca E ec E . 442 
§,-21-°S8e-J uRISDICTION . 875 


——— S. 34. Ser Ouna Rent Act, 1886, s. 19-A 
a. Ta A oo ‘207 
3. 34—Sutt for money— Delay. in institution 
- of suit due to assurance of defendant—Interest 
' from date of filing to date'of decree, if can be dis- 

- allowed on ground of delay. 7 

lf delay in instituting tha suit. for money is due to 
‘tthe assurance of the dfeendant to pay it, Courts 
should not disallow interest from date of institution 
of suit to date of decree on the ground of such delay. 
Tost SHAH v. TAFAZZAL HUSSAIN SHAH Lah. 964 


s. 35—Delay in making application— 

‘Whether ground for refusing costs. | 

Delay in making the application isa ground for 
refusing costs even if the ‘applicant succeeds. 
LACHEMAN Das v. COMMISSIONER OF INcomE Tax 

ane : All. 352 

——— $8. 37,42, O. XXI, r. 29—Court to which 

decree is transferred—fower to stay execution. 


~ 








Under the provisions of ss. 37 and 42, Civil Pro- . 


cedure Code, the Court,” to which a decree has 
been transferred, has powers tostay the execution 
of the decree under O. XXI, r. 29. Lata SARADAKRIPA 
-y, CoMILLA UNION BANK, LTD. Cal.165 
S. 38— Limitation Act (IX of 1908), Sch. T, 
Art. 182 (4)—Transfer of territorial jurisdiction 
after decree — Proper Court to execute decree— 
Abolition of Court which passed the decree before 
passing of orders—Jurisdiction to execute decree— 
., Limitation for executton—Amendment of - decree, 
vag erect: ofa urediction—Court without jurisdiction 
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obtaining jurisdiction before passing order—V alidity 


of order, ane 
A mortgage decree was passed by the Sub-Court of 


-Negapatam in 3922, In 1923 the territorial juris- . 


‘diction over the hypothecated properties was trans- 
ferred to the Sub-Court of Tiruvarur, Jxecution 
petitions were filed inthe Tiruvarur Qourt in 1924, 
In 1927 on the application of the assignee decree- 
holder the assignment was recognised and execution 
was ordered. Further applications were made in 1929 
and 1921. The Negapatam Sub-Court was abolished 
in June, 1932 and final orders on the last petition 
were passed in February, 19:3. The decree was aleo 
amended in August, 1932: 

Held, \i) that the order passed in February, 19:3, by 
the Tiruvarur Court was valid inasmuch as it was 
passed after the abolition of the Negapatam Court 
and when the Tiruvarur Oourt. had full jurisdic- 
tion ; mes = 

(ti) that it was unnecessary to determine the 


` question of limitation as the decree had been amended 


‘In 1932 and the order was passed after the amend- 
ment of the decree. 

|The law relating to the jurisdiction of the Oċurt 
to execute decrees where thereis a transfer of terri- 
-torial jurisdiction discussed. | ee a 

A Court which has jurisdictionto pass orders on a 
petition af the time when the petition comes up for 
orders is not bound to dismiss it merely because at 
‘the time of presentation it had no jurisdiction to 


. entertain the petition. < -y 


Where a decrée hag been amended, limitation for 
execution of the decree runs from the date of tbe 
amendment under cl. (4) of Art. 182 ofthe Limitation 
. Act and this clause must be read in its exact sense. 
THIAGARAJA THEVAR v, SAMBASIVA THEVAR Mad, 1088 
— $8.38, 39— Application for transfer made 

- when judgment-debtor is dead ~ Validity of. R 
. -An application for the transfer of the execution 
-0f a decree made af a timé when the judgment- 
debtor is dead is a valid'application to take a step- 
in-aid of execution. Jt cannot -be: ‘said that no 
-proceeding taken when the judgment debtor -is-dead 
ean be such a valid step. A 

When’ a person is dead, proceedings for exe- 
cution taken against him cannot be regarded ‘as 
apy valid proceedings at all. The taking. of 
some steps-in-aid’ of execution . is something 
‘diferent from the mere filing of an application 
for execution which in itself is notin accordance 
with law. Ram KALI ?v. Birr BHADARMAN., TEWARI - 

All. 1131 
8.47.- Ses Crviz ProcepurE Cops, 190, 

s. 2 (17) 714 
——— s$. 47— Erecution— Quesiton as to whether 

property awarded by decrve has been damaged on 

date of delivery—Wheiher can be determined in 
executimn— Court, if can refer parties to separate 

Sutt, a i 

When a decree awards a person a certain property, 
he is entitled to get it in the state in which it was 
when that decree was passed; and whether, when 





the property was delivered, it continued to be in the 


same state or in the meantime underwent deteriora- 
tion, is a question to be determined in execution, 

Section 47, Civil Procedure Code, is mandatory 
and in regard to a matter that properly falls under 
‘that section, the Court is bound to decide it in 
execution and the parties sre not to be referred 
‘to a separate ‘suit. DHANARAJAGIRJI v. PANUGANTI 
PARTHASARTHY > g Mad. 356 
mn sS. 47 — Question relating to execution— Decree- 


holder and judgment-debtor adversely interested:yy 
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Applicability of s. 47—Pro forma defendant—Clavm | 


that property sold was in excess of what could be 
sold —Suit, if barred. 


Irrespective of any question of the representative’ 


character of the auction-purchaser, s. 47, Civil 


Procedure Uode, should be applied to his case where’ 


the question raised is one relating to the execution, 
discharge and satisfaction of the decree and is ‘ope in 
which the decree-holder and the judgment-debtor are 
adversely interested. 

The plaintiff was joined as a party inthe previous 
suit being a co-sharer and as such iaterested. He 
claimed that the property sold in Oourt wasin 
excess of what could be sold under the decree He 
was resisted not only by the auction purchaser but 
also by the decree-holder : 

Held, that an issue relating to the execuiton of the 
decree arose between himand the decree-holder 
both or whom were parties to the previous suit and 
that the fact that he was merely joined as apro 
forma defendant did not make any difference, Surv 
RAM v. KEBAR SINGH Lah. 901 


———s. 47— Stranger auction-purchaser, if 
representative of decree-holder or judgment-debtor. 
An auction-purchaser who is a strangeris not a 

representative of the decree-holder or judgment- 

debtor. Surv Ram v. KEHAR SINGH Lah. 901 

8.47— Whether applies when decree is a 
nullity. ‘ 

Where the decree is a nullity, then s.47 of the 
Code of Civil Procedure has no application, for such 
a decree is not a decree at all and a suit to set aside 
the decree is not barred, Jat BHAGWAN », GUTTOO 

Oudh 418 
~__———-§, 47, O. XXI, r.103-— Transfer of Property 

Act (IV of 1882), s. 52—Suit for partition—Sale to 

plaintiff during pendency of suit—Subsequent. sale 

to defendants by party to whom property is allotted 
on parlition—Hxecutton proceedings — Suit by 
plaintiff under O. XXI, r. 103—Maintainability of 

—Bar under.s, 47, if arises—Doctrine of lis pendeng 

—Applicability of. 

- During the pendency of a suit. for partition of a 

property, the plaintiff purchased part of the property 

of which partition was sought from some of the 
defendantsto that suit and erected some shops 
thereon. Subsequently, the defendants purchased 
the same site from another person to whom it had 
been allotted by the final decree in the partition suit, 

_ and they proceeded to execute the decree in respect 
of this property and took possession. On the 

_dismissal of objections put: in -by the plaintiff he 

filed a suit for possession of the shops describing his 

suit asoneunder O XXI, r. 103, Civil Procedure 
Code: 

Held, that the plaintiff had studiously refrained 
from coming forward as’ an objector unders 47, 
QGivil Procedure Code and he had no locus standi to 
maintain an application under r. lUO of O XXI and 
his suit underr. 103, was also not maintainable and 
that the doctrine of lis pendens applied. 

Held, also that the plaintiff might be allowed 
time to remove the superstructure. Kurm UHAND v. 
Mut OHAND ` Lak 731 


—_—_—— 8. 47 (3)—Assignment of decree—Application 
. by assignee—Objection by assignor: onthe ground 
that assignment was not valid, whether falls within 
s. 47—Order passed, whether appealable. . 
A, who had obtained a decree, assigned if to B 
and B assigned it to C. Wher C applied for per- 
‘mission to execute the decree, B opposed the ap- 
plication on the ground that the. assignment . was 
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unsupported by consideration and 
was dismissed : 
Held, that the question fell within the provisions of 
s. 47 (5), Civil Procedure Oode and the order was 
appealable though the judgment-debtors were not 
parties to the dispute. NATTAMAT K, P NARASIMHA 
AYYAR 
Mad. 55 


the application: 





—— ss. 47, 60 (c)—Judgment-debtor aware of 


proclamation of sale and not objecting prior to sale 

— Objection under s 60 after sale—Maintainability 

of — Objection under s. 60—Whether to be deemed 

an objection under s. 47—Limitation for objection 

—Limitation Act (IX of 1908), Sch. I, Art. 166. 

A judgment-debtor who is aware of the pro- 
clamation ofsale and that his property has been 
attached and is to be sold and who does not make any 
objection prior to the sale, cannot, after the sale, 
be allowed to raise an objection under s. 60 of 
the Civil Procedure Code, that the property 
proclaimed to be sold is not liable to attach- 
ment ane sale under that section. 

An objection or application by a judgment- 
debtor that his property is not liable P attach 
ment and sale under 3. 60 of the Civil Procedure 
Oode, is an objection under s. 47 of the Code and 
is governed by Art. 166 of the Limitation Act. 
SoBHAvY CHHAGANBAI Nag 200 

—-ss. 47,151, O. XLVII, r. 1—Sale— Applica- 
tion on behalf of decree-holder showing full satis- 
faction before confirmation—Subsequent application 
by decree-holder that aprlication showing satis- 
faction was fraudulent- Dismissal of— Appeal, 

competency of —Case, if falls within e. 47. i 

In execution of his money. decree the decree- 
holder brought the judgment-debtor’s property to 
sale. Before confirmation of sale, a petition on 
behalf of the decree-holder was filed showing full 
gat abian, Subsequently the decree-holder filed 
an application purporting to be under s. 151an 
O. XLVII; r 1, Civil Procedure ` Gode, He he 
ground that the petition of full ‘satisfaction had 
been: fraudulently, filed by his. agent in collusion 
with the judgment-debtor. The execution Court 
dismissed this asthe applicant had failed to show 
that the Court had committed a legal flaw in its 
order or to produc3 new material. On appeal 
the District Judge allowed it and remanded the 
case for a clear finding on the question of fraud: 

Held, that the appeal was competent because, 
although the decree-holder in his application 
referred to 0. XLVI), r. l, and gs. 151, 
yet the application was essentially one under s. 47 
of the Code of Civil Procedure relating to the 
discharge of the decree, and it made no difference 
that the granting of the prayer would involve 
vacating the setting aside of the sale and consequently, 
the order of the District Judge was not without 
jurisdiction. f 

There is no difference in principle between a case 
where there has been an advertisement for sale and 
an actual sale, SHEODAHIN TIWARI v. RAMJANAM 
TIWARI , Pat, 549 
—-—- S. 48 — Application for executton—Suspension 

of proceedings for no fault of the decree-holder— 

Subsequent application uithin three years of removal 

of obstacle— Whether barred—Limwation Act (IX of 

1918), Sch. I, Art. 182 (5). : 

Where execution proceedings on an application for 
execution were merely suspended for the time being 
by reason of sale proceedings going on before the 
Revenue .Court at the instance of another dérree- 
holder and the suspension of -the execution. proceeqy 

1 
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ings were not for any fault of the decree-holder and 
the application for execution had not been finally and 
completely disposed of: — 
Held, that a subsequent application for revival of 
execution proceedings could not be deemed to bea 
fresh application, and would not be barred if made 
within three years of the date on which the obstacle 
to execution was removed. AHMAD Mirza BEG v. 
ABADI BEGAM ; Oudh 451 
———— 8. 48—Mcrigage suit—Final decree— 
Application for execution by sale of specified 
properties—Irurther prayer that other properties 
. should be sold if necessary—Subsequent application 
for sale of other propertu—Application made more 
than twelve years after decree—Whether to be 
treated as a continuation of prior application— 
Application, if barred—'‘ Fresh application'— Tests. 
The decree-holders instituted a suit against the 
judgment-debtors on the basis of a mortgage deed 
and obtained a preliminary decree which was made 
final on August 21, 1916. The first application 
for execution was made on November 27, 1916, 
and wasdismissed on January :7, 1919, The 
second application for execution was made on 
March 13, 1919, in which the decree-holders prayed 
for sale of certain properties and mentioned that if 
these properti s proved insufficient, then they would 
give a list of the other mortgaged properties later 


‘but as. the property sought to be .sold-—-was 
ancestral, the decree was transferred to the 
Collector for execution on May 2%, 19:0, 


where these proceedings continued till February >, 
1981; After these had been sold by the Collector, the 
case was returned to the Civil Court and consigned 
to the record room. During the period between 
February 12, 1921, and March 15, 1927, the estate of 
ths judgmeut-debtors was under the management of 
the Court of Wards. On March 16, 1931, the decree- 
holders made the present application. The judg- 
ment-debtors pleaded that it was incapable of 
execution in view of the provisions of s. 48, Civil 
Procedure Code a 
_ Held, by the Full Bench (Sulaiman, C, J, contra) 
that the application of 1919, so faras it related to 
the second prayer, was not legally disposed of by 
any order. Theorder passed by the Court trans- 
ferring the application for execution to the Court of 
the Collector in regard to the properties specified 
in the application did not have the effect of dispos- 
ing of the second prayer in the application. Consequ- 
ently the application of 1916, was nothing else but 
an application in continuation of the former ap- 
plication of 1919, and not a ‘fresh’ application within 
B. 48, Civil Procedure Code and hence was in time. 

Per. Rachhpal Singh, J—When an application is 
made by a decree-holder after the expiry of the 
period of 12 yearsfrom the date of the decree, the 
Court has to decide whether it is a fresh application 
or one in continuation of an application already 
made within time which has been lying dormant. 
The testis to see whether the character of the fresh 
application is diferent from that of the former 
application, as for instance, where the relief claim- 
ed inthe second application is against properties 
or persons, different from those ‘mentioned in the 
former application, the second application will be 
deemed to be a “fresh application" within the 
meaning of s 48, Civil Procedure Code. Where the 
proceedings under the prior application come toan 
end, the second application cannot be taken to be in 
continuation of the prior application. eee 

Where an application has been made in time, but 


n -bag pot boen properly dismissed soas to come to a 
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legal termination, it must be taken to be alive 
though dormant for the tine. 

Per Sulaiman, C. J—The statement that if the 
properties given in thelist proved insufficient, then 
an inventory of the other mortgaged properties would 
be given, was nota prayer madeto the Court to take 
any steps at that state and that the present application 
wasa ‘fresh’ application, SHiva SHANKAR Das v. 
Yusor HASAN All 1017 F. B. 
- —S. 52 See WINDU Law 930 


S. 52 —Decree against legal representatives 
to. extent of assets of deceased — Proof that 
representatives received assets— Burden of proof— 
Shifting of burden toshow extent of assets and 
how they were applied. ` 
Once itis admitted or proved that the person, 

whom it is sought to make liable as the legal 
representative of a deceased person had come into 
possession of assets belonging to the estate of the 
deceased, itisfor him tosatisfy the Court as to the 
extent of the assets received by him and to account ` 
for them. In such cases the onus is, in the first 
instance, on the plaintiff decree-holder to prove tbat 
some assets had come into the hands of thealleged 
legal representative’ and when this is done, the onus 
is shifted on to the latter toshow the extent of the 
assets received by him and also to satisfy the Court 
as to how they had been applied. Mouwamuap SHARIF 
v. MEHRAJ Din Lah 980 


—— 8, 52 (2'— Legal representative, if includes 
heir of the deceased— Duty of heir to apply property 
“obtained in administration suit ‘duly’— Disposal 
of property before decree against deceased— Personal 

~ property of heir, if liable to attachment. - 

The term ‘legal representative’, for the purpose of 
B. 52, Civil Procedure Code, includes the heir of 
the deceased and the property which he obtains as a 
result of an administration, comes into his pessession 
as legal representative. Under s. 52 (2), it-is bis duty 
to satisfy the Court that he has duly applied this 
property. In administering the «state of a deceased 
peraon, the debtsdue. by the deceased must be paid 
out of theestate before it can be distributed among 
the Leirs. Where at the timethe heir disposed of 
such property, the debt of the deceased had not 
come into.existence and the decree against him not 
passed, it cannot be said that the heir has not duly 
applied the property. Under such circumstances, 
his personal property is not liable to attachment in 
execution ofthe decree. MAUNG Pu WHET v. Firm . 
S.K.R.S.K.R. -> Rang 1092 
—— $8, 52, 53 -Decree against assets of 

deceased person— Attachment — Property not dealt 

with at rartition— Proof that property was joint 
family property—Onus on decree-holder. 

A person holding a decree against the assets of a 
deceased person can obtain satisfaction by attachment 
and sale of only such property as is shown to 
have formed part of the assets of tbe deceased. 
It is bis duty to prove, at least prima facie, that any 
particular property which is attached at his instance 
is part of the assets of the deceased. The onus is 
on the decree-holder. When there has been a par- 
tition inthe familyand there is nothing to show 
that propertiesin dispute were dealt with at the 
partition, it is for the decree-holder to establish that 
the shares inthe property attached formed part of 
the joint family property, LAL BEHARI PRASAD PANDEY 
V., BINDESARI MISRA All, 1113 
—8.55 (4)—Erzrecution—Surety for appearance 

and for satisfaction on judgment-debtor's failure 
_to pay—Liability of surety, extent of—Dismiga 


"y 
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sal of execution for default—Pendency of ap plica- 
tion to 1estore—Surety, if can be summoned. 
Where in the course of execution proceedings 
á surety. gives security for the appearance of the 
judgment-debtor and for satisfaction of the decree 
against him in the event of his failure to produce him 
when required, the security bond dces’ not enure 
after the: dismissal of the application in default. 
In the absence of any stipulation to the contrary, the 
surety would-naturally consider himself absolved 
- from his liability on the dismissal of the. application 


inthé proceedings relating to which his bond- was . 


taken. The Court will not be justified in summon- 
ing the surety when.an application for restoration 
of the execution ` petition is filed, much less in 
-ordering him to'pay up the decretal amount. 
-The mere fact that the surety failed to raise the 


point as regards the validity of the bond at the’ 


time’ cannot estop him from raising it later. Kati 
Ram v. UMRAO SINGH we - ~ Lah. 570 
“+g ` 60—Khadim’s share “in offerings of 
shrine—Liabilaty to attachment and sale—Custom. 
Where it’ is found that the- khadim's share in the 
offerings of a shrine are allowed tobe sold amongst 
the khadims themselves, a rightto suchshare is 
liable to attachment and sale in execution, but such a 
right’ is to be’ sold only to a khadim. MUHAMMAD 
ALI v. MUHAMMAD NAGI - Lah, 246 (b) 
—— 5, 60 (C). Sge CiviL  PRoOOEDURE CODE, 1908, 
s. 47 on 20 
—~——s 60 (1) (I)—Salary ‘of soldier to whom the 
Army Act applies—Whether exempt from attach- 
ment. : ; — 7 
If the judgment-debtor ‘is a public officer, as 
defined ins. 2 (17), Civil Procedure Code, his salary 
is exempt from attachment to the extent mentioned 
in cl. (i) of the provisé tos, 60 (1), Civil Procedure 
Gode and-if he is not such a public officer, 
itis not exampt from .attachment to any extent. 
An offizer or soldier to whom the Army Act applies 
is a public offiser within the meaning of s. 6), Oivil 
Procedure Code, In order to ascertain if the salary 
of the juigment-debtor is exempt .from -attachment 
the question.in each. case will arise. whether an 
officer or soldier, to whom the Army Act. applies, is a 
ublic officer within the meaning of the proviso to 
5. 60 (1). Husain BAKHSH v. BRIGGEN SHAW a 
- - All. 364 
——-s. 66—Purchase .by joint decree-holder— 
Effect of —Right of other persons ‘to. recover share 
- of the properties purchased—Relinquishment of the 
right— Written instrument, if necessary. ; 
In the absence of anything definite to show. the 
contrary, the purchase made by a’ joint decree- 
holder, though in his own name, would enure 
for the benefit of all the persons interested 
in the joint fund which bas been utilised in the 
acquisition of the property. The other persons “would 
be beneficially interested in the. purchase,” and 
would be “entitled to .recover.a share. of the pro- 
perties purchased at guction™. But the right to 





recover the share would be conditional on the pay- — 


ment of a. proportionate . share. of the.costs incurred 
in the litigation, It is not. necessary for- the. re- 
linquishment of the right to recover.a. share in 
the property that- the transaction . should be 
evidenced by a written instrument.and..that such 
instrument should be registered, such right being 
short of ownership. Lat Sines v. OHOTEY BIBI 
ar . 7. . All.:502 
—-—-8. 68—Powers of Collector —Sale taking 


~ 


Pe ep 


-~ 


` 
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“Oivil Court in which that Court has 


“to. those cases in 


- When a decrée is transferred to 


“which was 


place in Civil Court—Coilector, if empowered to set. 


i 


Ku 


- Under the provisions of s. 68, Civil -Procedure 
Code, the Local. Goverament has no power to transier 
to the Collector an execution case .pending ‘in a 
already sold 
the .property but the sale has net.been confirmed. 
The -power of the Local Government is confined only 
which the property ‘has not been 
sold but only an order for sale has been passed. 

Under the law-the Collector has no power’ to 
confirm -or eet aside a sale which has been lawfully 
made by a Civil Court of competent jurisdiction. 
The powers of the Collector are confined to sales 
which have been made by his own Court and not 
by the Civil: Court, “He has no jurisdiction to set 
aside a sale which has been made.by the Civil Court. 
Basant Lan v. MUHAMMAD NAWAB ALI Kuan 

Ah; i i ' Oudh 464 

———s 68, Sch. IH, para. 1 —Decree transferred 
- to Collector for execution— Order passed by Collector 

—Interference*® by Civil Court — Jurisdictton— 

Collector, if a Courte ` a 
a Collector for 
execution under a. 68, Civil Pracedure Code and an 
order is passed” by him under Sch. JIT, Civil Proce- 
dure Code, in respect of the decree, the order should 
not beinterfered with by a Oivil Court. 


Nowhere in -the Civil Procedure Code ` is it 
enacted that a Collector is a Gourt. ` BaLKRISHNADAS 
4 Bom. 507 


v. MALAKAJAPPA : ` . 
__-_-  g. 73 — Attachment — Property placed in 
charge of superatdar — Superatdar’s failure to 
produce — Warrant — Payment by superatdar— 

Liability-of -money paid for rateable distribution. . 

A decree-holder A applied for execution and 
“the” property of the judgment-debtor was attached 
and most of the.. property was placedin charge 
of a superatdar. Other persons A and S also held 
decrees against the same judgment-debtor and 
applied for execution praying for rateable distribution 
of the assets that may be realized in execution of 
A's ‘decree. As the superatdar failed to produce 
the property of the judgment-debtor which was 
entrusted to him, the execution Oourt issued 
warrants for attachment of his property to realize 
the value of the judgment-debtor’s property. At 
the first warrant 80 issued, the superatdar paid 


“Rs. 40 to’ A and avaided attachment., Subsequently 


-he' deposited in Court two sums of Rs. 30-11-6 and 


“Ra, 27-8-6. By these three payments the total value 
of the judgment-debtor's property, viz., Rs, 98-4-0 
entrusted to the superatdar, was 
realized’ ‘and by its final order the lower Court 
distributed it rateably between the several decree- 

holders:- ~-- °° oe 
Held, (i), that the payment of Rs, 40 was made 
in coercive process issued against the superatdar 
and A -received, the amount constructively for the 
Court’ : and. therefore, it - must- be- held that it 
was an -amount - held by the Court executing the 
decree so as -to make it liable for rateable 
distribution’ among the other creditors. ae 
(ia) ‘that the amount realized from the-superatdar 
was,-in the eye of -the law,- -the sale - proceeds 
of the judgment-debtor's property.. which-- was 
admittedly . attached in execution: of the - decree 
against. him. „Simply - -because - the- superatdar 
failed - to restore the property which was entrusted 
to him, it - does not follow. that-the nature of the 
execution case was changed. For --all - practical 
purposes the « superatdar.represented the -judgment- 
debtor. NUR MUHAMMAD v. RAJARAM Nag. 944 
5, 80. . Sgr CIVIL PROEEDURE- GoDg, = 
; - 714 
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-—-— sS. '80—Applicability of s. €0 to suits in 
contract-- Distinciion between suiisin contract and 
“those not in contract—Whether can be drawn. 

No distinction can be made with regard tec the 
applicability ofs 80 between suits in contract and 
suits not in contract REYATI MOHAN Dasv JATINDRA 
MOHAN Gross i P. 0.482 


~8. 80—Mortgage by manager of estate 
appointed under s, 95, Bengal Tenancy Act (VIII 
of 1885)—Death of manager—Suit on mortgage 
against subsequent manager— Claim against manager 


not made personally — Notice under s. §0, necessity ` 


of—Claim not based on breach of contract, 

A mortgages upon an’estate was executed by the 
common manager ofthe estate appointed under 
s. 95, Bengal Tenancy Act. On the death of the 
manager another manager was appointed and a 
third: on his death. “The mortgagee filed a suit on 
his mortgage. It was contended that the manager 
was entitled totwo months’ previous notice of the 
suit under s. 60, Civil Procedure Code and that no 
such notice had been given: j 

Held, (l) that. the mortgage was not executed by 
the defendant manager but by a former manager 
and that the plaintif did not complain” in any way 
of the execution of the mortgage; ae 

(2) that non-payment by-thedefendant was not an 
“‘act purporting to be done by" the | manager “in 
his official capacity.” Mere omission to pay éither 
interest or principal could not be said to bean act 
purporting to bedone by the manager in his official 

‘capacity. The mortgage imposed-no personal liabili- 
ty: upon the manager, but merely provided that if 
payment was not made, the-mortgagse would be 
entitled to realize his dues by sale through the 
Court and this was all that the plaintiff sought 
and although the manager for. the time being 
had an option to pay in order to save -the sale, 
failure to exercise an option was not in any sense a 
breach of duty. The’ plaintiff made no claim 
against the defendant personally and he was ihêre 
only as representing the estate cf which `> sale was 
sought and consequently the guit was not within the 
ambit of a. 80, Civil Procedure Qode and no notice 
of suit was required ` 

(3) Although a claim based ona breach of contract 
by a public officer may in many casas’ be sufficient 
to entitle him to notice under s. 80, the omis- 
sion by the manager to pay off the mortgage was not 
sucha breach. Rrvarr Moman Das v. JATINDRA 
Moran GHOSH 'P,0.482 


- $8. 30—Suit against Agent of a Railway as 
such—Maintainability of—Suit against Agent of 
State Railway—Necessity of notice under s 80. 
In all cases where the suit is. against the Secre- 

tary of State or against a public officer in respect 

of any act purporting tobe done by such public 
officer in his oificial capacity, it cannot be institut- 
ed without two months’ notice to the Secretary of 
state or the public officer sued. The provision of 

s 80, Civil Procedure Oode is express, explicit and 

mandatory and it admits of no implications or 

exceptions. ' 
The Agent, N-Y. Railway, Lahore, cannot be 
_ sued as such, asitamounts to a suit against the 

Office ofthe Agent and not against the person or 

official himself. N. W. RY. ADMINISTRATION v. N, W 

Ry. Union, LAHORE Lah, 49 

$.80—Suit against public Oficer—Notice 

$ Toe P ; f 

n the case ofa suit against a public Officer, it i 
only where the plaintiff complains ef some — act 
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purporting to have been done by him in his official 
capacity that noticeis enjoined’ under s. 80, Civil 
Procedure Code. REVATI Mouan Das v. JATINDRA 
Mona GHOSH P. G, 482 


s. 80 (4)—Notice—Reguirements, substantial 
compliance, 

Section t0 (4), Civil Procedure Code, does not 
specifically require that the notice should bear any 
particular heading orrejer to any particular act. 
Even if it is assumed that this is intended, where all 
the express requirements of the law so faras the 
ingredients of the notices are concerned were 
complied with there is a substantialcompliance with 
the requirements of the law and that substantial 
eompliance which cansists of a compliance with all 
the express requirements of the lawisa sufficient 
compliance. Asanpas KASHMATRAI V. KHANOHAND 

- . Sind 178 
———— sS. 92— Public temple—Suit for declaraitor 
_ that plaintiff is the owner of a share in the templi 

income —Prayer for injunction to restrain defendant: 

‘from ; obstructing plaintiff — Suit, tf governet 

by 3.92. 

A suit by aco-sharer for a declaration that he was 
the owner of a one-third share in the’ income derivec 
{rom two public temples and for injunction against the 
other co-sharers permanently restraining them from 
obstructing him in the enjoyment of the suit propert] 
‘according to his turn, and for awarding him a certai 
amount for the loss sustained by him through hii 
having been deprived of his turn, fails within thi 
purview of s 92, Civil Procedure Code, as the relie: 
claimed would imply the removal of the existing 
trustee or pujari, and the vesting of the temple prop 
erty in the plaintiff and also a direction by the Vour 
as tothetaking of account. OHHAGANLAL v, SOBHA 
RAM Bom. 1153 


— s. 92, O. XXil, r, 1—Suit for removal o; 
defendant and framing of scheme for trusi- 
Defendant contending trust to be private—Cause 0, 
action, if survives to sons of defendant on hi 
death—Scheme, when can be framed—Prayer fo 
framing scheme mentioned last —Whether make 
any difference. 

Where. in a suit under s. 92, Civil Proceduri 
Code, the question is whether the property in sui 
ig a public trust or a private trust, aud the de 
fondant contends that it is a private trust, so fara 
this question is concerned his sons are his legs 
representatives and the cause of action survive 
against them on his death. It is opentothem t 
say that’ the suit should fail on the ground that th 
trust was nota public trust. 

In a suit for removal of the defendant from trustee 
ship and framing a scheme, ascheme can only b 
framed if itis held that the trust is public. Wher 
in their plaint after reciting the circumstance 
which would give them a right to ask the Court t 
form a scheme for the management of the trust th 
plaintiffa make this prayer, the fact that the prayer i 
mentioned in the last sub-clause of the last para of th 
plaint does not make any difference whatsoeve. 








Tuna RAM v. TIKAM SINGH Ali. 88: 
— s. 100. < 
SEE ADVERSE POSSESSION < 321 
SER BENGAL TENANOY ACT, 1885, a, 104-H. 74) 


Sze Onora Nagpur Tenancy Act, 1908,8,177 79 
s. -100—Cogency of evidence of admissioi 
tf a matter of law, 
The evidence of admission is like other evidenc 
in the suit, a matter whose cogency is for - th 
Court of fact todetermine and not a matter of la 
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to be agitated in second appeal. ABay CHARAN 
SHEKAR v, BRAHIM MIAN ih Pat. 193 


S 100—Finding as to easement-—No error 
of law committed—Interference with finaing of 
lower Appellate Court—Legality of. 

The plaintifi as the upper riparian proprietor 
claimed to havea prior right’ to asupply of water 
from a river. He alleged that his village S had 
been ‘irrigated by a channel taking off from a 
sluice A, and another village T by a channel 
taking off from a sluice LB ‘lower down; that 
irrigation through sluice B having become 
impracticable, a sluice O had been constructed, 
higher up ` the iver; that the sluice and 
channel had been constructed for the benefit of 
both villages and that village S had always enjoined 
prior rights of supply when the water in thechannel 
was low. He alleged that an order made by the 
Collector which prevented water flowing as usual 
into the S tank was illegal and a cause of damages 
and prayed fora declaration of his right to have a 
certain amount of water maintained as before for 
the supply of the S tank and fordamages. lt was 
found by both the lower Courts that the plaintiff's 
S village had never had any sharein the waters of 
the old channel and that village T had acquired the 
exclusive right to the customary supply of water 
through the sluice O and the channel by long user: 

Held, that the sluice O being situated higher up the 
river than both the villages, this amounted to a 
finding that the ryots of 'l had acquired an easement 
against all the lower riparian proprietors, including 
the plaintiff, to draw off their customary supply of 
water through this sluice and channel, a right in 
no way depending on their position as riparian 
proprietors lower down the river; that the District 
Judge had found that the defendant had failed to 
prove that the Government had contracted with the 
plaintifi to give the S village a priority of supply 
and that far from being prejudiced by the 
project, the plaintiff's S village, obtained thereby 
a supply of river water forthe S tank which it had 
been unable .to obtain in the exercise of the plaintiff's 
riparian rights within the limits of the S village by 
the sluice a and thechannel leading therefrom and 
that in arriving at these findings no error of law had 
been committed and the High Uourt had no Juris- 
diction to modify the decree of the District Judge 
under s. 100, Oivil Procedure Code, SEORETARY OF 
STATE FOR [NDIA IN (Counci v KAMESWARAM 
DEVASTHANAM P. C. 778 
——— sS. 100—Finding of fact arrived at without 

proper discussion of evidence—Whether binding in 

second appeal, 


A finding arrived at by the final Court of fact 


without proper discussion of the ‘evidence is not 
binding in second appeal. JYOTINDRA MOHAN V. 
KANAI MAHATO ‘Pat. 303 


S. 100—Finding of fact based on admissible 
evidence— Whether binding in second appeal. 
A finding of fact based upon admissible evidence 
ie binding in second appeal. Rasa Ram PAL SINGH 
Vv. ABDUL HAMID Oudh 1079 


sS. 100— Findings of fact—Jurisdiction of 

High Court to interfere in second appeal— 

Findings of lower Appellate Court based on 

inferences drawn from documents exhibited in 

evidence—Applicability of rule. 

Under s. i09 of the Code of Oivil Procedure the 
High QOourt has no jurisdiction to reverse the findings 
of fact arrived at by the lower Appellate Court, 
however erroneous unless they are vitiated by some 


GENERAL INDEX 


KIK © 


Givil Procedure Code—contd. 


error of law. This rule is equally applicable to 
cases in which the findings of the lower Aprellate 
Court are based on inferences drawn from the docu- 
ments exhibited in evidence, SEORETARY OF STATE FOR 
INDIA IN COUNCIL v RaMESWARAM DEVASTHANAM 
P. C. 778 
s. 100—Question as to whether fee 18 
excessive or unreasonable—Mixed question of law 
and fact. 

The question whether the fee levied by a bye-law 
of the Municipality is excessive, is a mixed question 
of fact and law and cannot be raised for the first time 
in revision. AJMERI V, EMPEROR All, 603 

ss. 104, 109, 110—Contention that Judge 
had no jurisdiction to go behind order of sale officer 

—Whether involves asubstantial question of law. 

Where in the appeal before the High Court the 
only questicn argued was that the Subordinate 
Judge had no jurisdiction to go behind the order of 
the Sale Officer and thatthe Sale Officer could not 
be questioned bythe Civil Oourt in execution pro- 
ceedings: 

Held, that this contention did not involve any 
substantial question of law -in order to make an 
appealto the Privy Council maintainable. MAHABIR 
SINGH v. LAL AMBIKA BAKHSH SINGH Oudh 1202 

ss, 104,109, 110—S. 104, if forbids appeals 

to Privy Council when” conditions laid down in 88. 

109 and 110 are complied with. 

Section 104 of the Code of Civil Procedure refers 
to appeals to High Oourts in British India, and does 
not forbid appeals to His Majesty in Council when 
they comply with the conditions laid down in ss. 109 
and 110 of the Code of Oivil Procedure, MAHABIR 
SINGH v. LAL AMBIKA BAKHSH SINGH Oudh 1202 

s. 110—Leave to appeal—Income-tax—Order 
requiring Commissioner to state case. BEE INCOME 

Tax AoT, 1922, s. 66-A (2) 161 
—s, 110— Suit not finally decided —High Court 

passing interlocutory order—Appeal to Privy - 

Council, rf lies. . 

The plaintiff's suit was inthe alternative for a 
specific sum or, failing that, for a decree for dis- 
solution of partnership and for accounts. The High 
Gourt set aside the decree granted by the trial Oourt 
for part of the specific sum claimed, but it granted 
him the alternative relief claimed by him, with the 
result that the question ofthe amount payable to 
him was under investigation, Leave to appealto the 
Privy Council was sought from this order: 

Held, that as. there was no final decision of the 
suit, the order passed by the High Court on appeal 
being of aninterlocutory kind, the question of appeal 
to the Privy Council would arise only when the suit 
was finally decided, Plana Mat v. MEHR OHAND 

Lah, 54 (b) 


130 


ee 








+ 


——- 5, 115. i 
Sue CIVIL PROCEDURE Cope, 1908, s. 152 
SEE OIVIL PROOEDURE Cope, 19038, O. XXI, r, 85 


. . 348 
Sep CIVIL PROCEDURE Cone, 1908, O. XXX, R. 4 
333 
Sux CIVIL PROOEDURE Cope, 1908, O. XDI, r. 27 
í ; 962 
Sup LAND Acquisition Act, 1894, 8. 3 617 


~§, 115 —Determinatron of question of payment 
of additional court fjee—If constitutes a case decided 
— Revision. 
The determination of the question whether an 
additional court-fee should be paid or not marks the 
termination of a definite stage of the suit and settles 
the controversy between the parties on the particular 
point. The order so passed is an order deciding a 
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caseand it is open to the High Court to interfere in 
revision when the order amounts to a failurer to 
exercise a jurisdiction vested in the Court. I AKSHMI 
NARAIN Rar v. Dip NARAIN Rat " All 152 


S, 115—Lower Court having jurisdiction to 
decide a case—Wrong application of section of 
Act—Injustice perpetrated—Revision — Interference 

` by High Court. f l 

Where the lower Court having jurisdiction to 
decide a case, wrongly applied the ‘section of-an Act 
to the case having entirely misunderstood its object 
and scope and in disposing ofthe case perpetrated- 
injustice : a Paes NE d 

Held, that the case was one in which the High 
Court would exercise its revisional powers. - DHANPAT 
Mat Dewan CHAND v. Fieu NIAMAT Rat-Kounpan Lat 

i ; ; a Lak 1097 

8, 115—Order allowing ‘application for 
permission to sue— Interference in revision— 
Whether proper. 

Section 115, Civil Procedure Code, applies . to 
jurisdiction alone, the irregular exercise) or. non- 
exercise of it, or the illegal assumption of it, The 
section is not directed against conclusions of law or 
fact in-which the question of jurisdiction js not- 
involved. A mere error in law is not an “illegality” 
within-the meaning ofs.115- of the -Code of Civil 
Procedure. RAM LAKHAN v. Kisnort Lan Oudh 809 
—-—- S, 115—-Order refusing to make certain 

persons parties to-a suit—Whether canbe interfered 

“with in revision. ee. et a Soe a 

Ordinarily, the High Court will be most reluc- 
tant to interfere with an order refusing to make 
certain persons parties to a suit, but where the 
lower Court-has omitted to take into- consideration- 
certain matters and it is said that the order of the 
Court really amounts to a-~refusal-to exercise a juris- 
diction . vested in it, the High. Couri -will 
interfere... Kunsa BEHARY Das v. UBHBINTAMONI Das 
he eee ds a Pat. 347 
————8,115—Order to make good deficiency in 

‘court-fee—Whether one- deciding a case—Revision, 

competency of. oe a oe - - 

An-order requiring the plaintif, to make good 
certain deficiency in court-fee fully decides the 
matter in controversy as -regards court-fee-and con- 
stitutes: a complete -adjudication of the controversy 
at that- particular stage of the suit: Such an order - 
is an rder.. deciding -a case and can be the subject 
of an application in revision ADESHWAR PRASAD ?2..- 
BADAMI DEYI- : vo j Oudh -908-(a) 


S.115—Revision—Another remedy open— 
High Courts power to interfere if necessary in` 


- == an 


- 


interests of justice c i 
Although ordinarily the High Oourt’ does not 
entertain petitions for revision if the petitioner has 
another remedy toobtain redress- open tohim yet 
| this is not an inflexible rule. The High Court is 
entitled to interfere on revision even when the 
petitioner has another remedy open-to him if, having 
regard to all the circumstances of the case and in 
the interests.of justice it considers such a course 
necessary. BANK OF NORTHERN INDIA LTD, v. IMPERIAL 
BANK oF INDIA, RAWALPINDI Lah. 1074 
———s. 115, O, IX, r. 3—Dismisial of suiz— 
Application to restore—Court not considering illness 
of plaintiff and other causes—Restoration of suit 
by High Court in revision, 
Where the trial Court refused to restore to file a suit 
dismissed under O. IX, r. 3, Oivil Procedure Code, 
without giving due weight to the facts that the ~ 
plaintiff had been taken ill, that his Oounsel was 
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only a few minutes laete and that afresh suit would. 
be barred: j ke 


Held, that the suit should be restored to the file and 


‘proceeded within accordance with law,” GANDA RAM- 


UHIMAN LALU PURAN SINGH Lah 175 
—ss.115, 151, O. XLVII, r. 1—Dismissal of 
- suit by Munstf—Appeal and second appeal— 
Dismissal of second appeal by High Court—Munsif 
reviewing his original order— Legality of— Material 
trregulority— Revision—Interference by High Court 
—S. 15), tfapplies, . mod i 
Where the Munsif originally dismissed a suit and 
an appeal tothe lower Appellate Court and a 
second appeal to the High Court were dismissed 
but the Munsif again allowed a review of his origi- 





nal order and decree dismissing- the suit, with ~ 


the result that he decreed the suit : 

Held, that the original decree and order of the 
in that of 
the High Court and the Munsif no longer had any 
control over the suit so as tobe able toreview his 
previous orderand that the Munsif could not re- 


-open a matter that had been concluded by the 


decree of the High Oourt, and that he, therefore, 
acted irregularly and without jurisdiction in grant- 
ing the review, i i 
` Held, also that the High Court had jurisdiction to 
revise the order of the Munsif allowing review. 
BANWARI LAL v UHHEDI LAL All. 496 
5.141, O. IX, r. 9—Application to set aside 

dismissal of application to setaside ex parte 

decree —Whether can be treated as one to set aside 

ex parte decree—Applicability of s. 141 and Q. 
- TAr. 9. 

An application to set aside an order dismissing 
an application to set aside an ex parte decree 
cannot be treated as an application to set aside 
the ex parte decree. 
- Quere:—Whether s. 141 and O. IX, r. 9, Oivil 





— 


to set aside an order dismissing for default an 


application to set aside an ex parte decree. 
U Ba Tuer v: U Ba Taavuna Rang. 199 
———s, 144.- See Sık GURDWARAS Acr, 1925, 

8.9 (l) - i 335 


8.144—Hzecution—Amount refunded under 

s. 144— Interest, if can be allowed—Discretion of 

Court—Compromise in which no mention of interest 
is made—Whether deprives Court of discretion. ' 

- The-executing Court has a discretion under s. 144, 

Civil Procedure Code, to allow interest on a sum 

that- is refunded under the provisions of that sec- 

tion, The-fact that the refund was occasioned bya 

compromise between the parties in which no mention 


of interest was made does nol operate ta deprive 
the said Court of such a discretion, - KUNDAN Lat 
SEHGAL V. AMAR"NATH Lah. 569°(a) 


———s 144— Limitation Act (IX of 1908), Sek, T, 
Arts. 18), 182—Anplication for restitution ` and 
mesne profits~Whether application in execution— 
Applicability. of Arts. 181 and 182; i 
Per Courtney-Terrell, C. J., Wort and Macpherson, 

JI (Kulwant Sahay and -Fazl Ali, JJ., dissent- 

ing}. - ; f i 
An application unders. 144, Oivil Procedure Code, 

is an application in execution and is _ governed by 

Art. 182and not 181 of the Limitation Act for 

purposes of limitation. 

‘Per Courtney-Terrell, C. J.—An application .for 
restitution under s. 144 of Qivil Procedure Oode 
is an application for execution for the reason that 
the success of the defendants in the 
entitle them asa matter of right to restitution and 


— 


‘Procedure Oode,-apply to the case of an application | 


main issue ~ 
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the article ofthe Limitation Act applicable is Art. 
182 and not 181. 

Section 144 of the new Code is an amplification of 
s. 583 of the old Code under which application for 
restitution was made in execution and the re- 
arrangement in the new coats has affected the 
essential nature of the’ remedy. 

Per Wort, J/.—An application for restitution and 
for mesne profits isan application in execution and 
therefore, is governed by Art. 182. The order for 
restitution and, therefore, the application for mesne 
profits arising therefrom is a necessary result of 
the decree. In other words, itis nothing more than 
an application to enforce the decree of the Court 
which in effect aids possession of the property 
to the successful party. 

Per Kulwant Sahay, J.—(Contra). The law 
of limitation is a law relating to proce- 
dure and so is the Oivil Procedure Oode. They are 
in pari ‘materia and are to betakenand construed 
together as one system as explanatory of each other 

The terms used inthe Limitation Act ought to be 
. given the same significance as in the Code of Civil 
Procedure and when Art. 182 speaks of execution 
of decrees and orders, it clearly refers to execution of 
decrees and orders provided for in O. XXI, Oivil 


Procedure Code An application of restitution under - 


s 144 isnot an application for execution within the 

meaning ofthe Civil Procedure Oode and Art. 18] and 

not Art. 182 governs such an application. 

SINGH V. KEDAR NATH SINGH Pat, 1180 F. B. 

—s. 145,0. XXI—“In the manner herein pro- 
vided for the execution of decrees", in s. 145, mean- 
ing of. : 

The words ‘in the manner herein provided for the 
execution of decrees’ in s. 145, Civil Procedure Code, 
show that the execution of the decree or order 
contemplated by s. 145 is execution in the manner 
provided in O. XXI of the Code of Civil Prucedure 
which has no application to the -case of sales of 
mortgaged property. HASHMAT ARA BEGAM v. BARATI 
Lab . Oudh 864 
— 8.145, O XXXII, r 6—Security of immov- 

able property for moneys drawn by next friend— 








Mode of enforcing security bond—Applicability of 
8. 145, Civil Procedure Code—Inherent power of 
Court to enforce bond—Liability of guardian 


dispuled—Suit for determination of liability, 
necessity of. 

“Where a security bond was executed by certain 
persons under O XXXII, r. 6, OQivil Procedure 
Code, whereby some items of immovable property 
were made liable for any claim which the minor 
plaintiff in a suit may have against their next 
friends in respect of money drawn by the latter 
‘and not properly accounted for and the’ plaintiffs 
sought to enforce the bond under s, 145, Civil 
Procedure Code: - : a 2 

Held, (1) that the bond could not be enforced under 
s. 145, inasmuch asthe sureties had not made them- 
selves liable personally and because the surety 
bond did not relate to the performance ofany act 
under a decree or any order of the Oourt within 
the meaning of s. 145, Civil Procedure Jode; 

(tii the bond could, however, be summarily 
enforced bythe Court ‘underits inherent powers if 
-the liability was an unquestioned one. 

(iii) that as the liability of the guardian was 


disputed the proper course was to file a suit for an: 


account or for a declaration of the liability and on 
the basis of a declaration so obtained tocomea to 
the Oourt to which the security was given 
apply for an order directing the sale of the pro- 


BHAUNATH, 


and . 


GENERAL INDEX. 


N 


“xxi 


Civil Procedure Code—contd. 


perties hypothecated RARANA v. Kanpan Mad. 846 
—s 145, O. XLV, r. 7,—Security bond 
under O. XLV, r.7 ~Executants mortgaging pro- 
perty in favour of decree-holder—Property to 
remain charged for an amount—Stipulation that 
mortgage will become void on payment—Hxecutants 
- af personally liable. 

A security bond executed under O. XLV,r. 7, 
Oivil Procedure Code, provided that the executants 
had mortgaged the property in favour of the decree- 
holders and that the “property” should remain 
charged by way of simple mortgage for the sum of 
Rs, 4,000 setured by the deed It further provided 
that it shall be lawful for the executants to pay the 
decree-holders the aforesaid sum of Rs. 4,000 within 
a period of six months from the date of the decision 





of the appeal in which case the mortgage shall 
become void, otherwise it ‘shall remain in 
force : i 


Held, that apart from the personal liability im- 
plicit in a simple mortgage, the deed contained an 
express covenant under which the sureties under- 
took to pay ‘the money personally. HASHMAT ARA 
Bream v. BARATI LAL Oudh 864 
=» §, 148. See LIMITATION - Act, - 1908, s. 5, 





ART. 166 . 1082 
—- s 148, O. XXXIV, r. 4—Mortgage suit— 
. Compromise—Provision for sale on default of 

payment of instalments—Provision, wf -penal— 


Interference with provisions, if proper-~ Extension 

of time to pay instalments, if zan' be granted. 

Under the terms of a compromise by means of 
which a suit on a mortgage was decreed, the 
judgment-debtor was to pay the decretal amount 
by nine equal instalments. In case of default in 
payment of any instalment, the decree-holders were 
given the right to realize the remaining amount 
with interest from date of default by sale of 
property mortgaged. The judgment-debtor paid. 
the first two. instalments in due time but he 
defaulted on the due date for tbe third instal- 
ment: _ 

Held,- that the decree was not one’ under 
O. XXXIV, r. 4, Civil Procedure Code, thatit was 
in no sense a preliminary decree for sale but 
clearly a composite décree allowing the derree- 
holder the right to sell the property without the 
necessity of getting a final decree prepared and 
that the judgment-debtor could not derive any 
benefit fromthe provisions of O. XXXIV, r, 4, 
cl, 2. 

Held, also that the Gourt could not interfere 
with the terms agreed to between the parties as 
the provisions were not penal in character. 

Held; further that s. 148, Oivil Procedure Code 


also did not apply to the case. AYUB FATINA v. 
JHAO DAL T - Oudh 251 
————-§~ 151. o : 
Sep CIVIL Procepure Oops, 1908, s. 47 - 549 
Sze Court Fers Aor, 1870, ss. 13, 14, 15 -1108 


_ -——§.151—Compromise obtained by practising 
fraud on Court—Application to set aside decree— 
Inherent powers of Court. We 7 

- Where a compromise decree is obtained by fraud 

practised upon the Court, it is always within the 

inherent power of the Court to correct its own pro- 
ceedings. But where a consent has been obtained 
by the practice of fraud between the parties, 
the remedy lies- by way of suit and not by 
way of an application. SHEODHAR PRASAD SINGH v. 


RampEo PRASAD SINGH Pat. 947 
————-S. 151—Scope of. =- A 
Section 151, Civil Procedure Code can only. be 
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properly used “for the ends of justice or to pre- 
vent abuse of the process of the Court” and- - not 
for the purpose of remedying the effects of neglig- 
‘ence. BanwarI‘LaLv CHHEDI LAL All. 496 


——-§, 151, O, IX, r. 9—A pplication to set aside 
dismissal of an application to set aside anex parte 
decree—Inherent power of Court to deal with the 
application. > 
Under s 151, Oivil Procedure Oode, the Court 

has inherent power to deal with an application to 

set aside the dismissal of an application to set 
aside an ex parte decree. U Ba TuerT v. U Ba THAUNG 

Rang. 199 








O. XXXIX, r. 1—Suit, for money—Application for 
Eeceiver. and for production of defendant's accounts 
not relating to suit—Order to produce accounts 
under s. 151 — Legality. 

The plaintiff sued the defendantfor the recovery 
of a certain sum of money as due on settlement of 
accounts in the purchase of silk sarees. He put in 
an application for appointment of a Receiver and 
at the same time asked foran order that the defend- 
ant should produce the account books of his own 
sales of silk sarees etc, into Court on the ground 
that if he were allowed to collect the amounts he 
would keep “them in cash to cheat the plaintiff ” 
and that the defendant was trying to keep false 
accounts and unless the account books were brought 
into the Court and a Receiver was appointed “to 
collect the amounts due, there will be no way of 
realising the money thereafter, after the decree was 
passed. The account’ books in question had nothing 
directly to do with the suit accounts. The Court, 
purporting toact under s. 151, Oivil Procedure Code 
ordered that the defendant should produce their 
accounts and that if he failed to do so, a complaint 
would be made against him ; 

Held, that the order could not be justified either 
under O. XVI, rr. 10 and 16, or under O. XXXIX, 
r. 1, Oivil Procedure Code, or under s. 105 
of the Evidence Act or under any other pro- 
vision of law. Order XXI, r: 41, Oivil . Pro- 
cedure Code, which definitely restricts the rights 
of the party to call for such accounts till 
after a decree is obtained will, on the principle that 
a more particular provision overrides amore general 
provision, limit the application of O. XXXIX, r 1 
(b), even if the latter were in its terms applicable, 
nor can the inherent powers of the Court be 
invoked to justify the issue of suchanorder at an 
earlier stage and thereby completely nullify the 
restriction laid down in O. XXI,r. 41 and the 
order was clearly ultra vires. KRISHNA AYYAR v. 
BALKARISHNA AYYAR Mad. 79 


———--§. 151, O. XX, r. 3—Order superseding award 
under misapprehension of true facts—Inherent 
power of Court to set aside: -order on true facts 
brought to light—0. XX, 1; 3, if applies to the 
case, À 

` - Where the Court passes an order superseding an 

arbitration under a misapprehension of true facta, 

it is open to the Court when true facts are brought 
to light, to set aside the order under its inherent 

-jurisdiction under s. 151, Oivil Procedure Code. 

Order XX, r. 3, Civil Procedure Code, applies to the 

final judgment and does not apply to such an order. 

LACHHMAN RAI V. JANG BAHADUR RAI ` All, 614 

——-——§.151, O. XLI, rr. 23, 25—Remand order 
not.under O. XLI, r. 25—Whether should necessarily 


be under O. XLI, r. 23—Remand (order passed . 


= under inherent tower of Gourt, . 


—s.151, O. XVI, rr. 10,16; O. XXI, r. 41, 


the compromise petition or annexing 


` [1934 
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The mere fact that an order of remand is not 
under O. XLI, r. 25, Civil Procedure Code, does not 
mean that it is under O. XLI,r. 23 as there may be 
remand orders passed under the inherent powers of 
the Court and not under either of these two rules; 
KAMLA PRASAD Sanu v. NAWAL Kisaore Prasan SANU 

: Pat 167 
————-ss. 151, 152—Defendan!t agreeing to pay 
within a certain time under compromitse—Default 

—Plainttff seeking execution—Discovery of absence 

of decree—Amendment of order—Whether can be 

granted. 
Under a compromise petition, the defendant was 
to pay a sum of money in satisfaction ofthe plaintiff's 
claim in three months and as security for the 
payment, defendant handed over Government 
Promissory notes to a third party who was to hold 
the same for three months after the expiry of which 
he was to sell the said promissory notes or so 
much of the same as might be necessary to satisfy 
the sum or any part thereof that might have re- 
mained unpaid at that time, The Court passed an order 
dismissing suit in the terms ofthe compromise. Tike 
amount not being paid in three months, the deposi- 
ty of the promissory notes instead of selling the 
promissory notes returned them to the defendant. 
Plaintiff then proceeded to execute the decree but 
finding that no decree was passed, applied to the 
Court under ss 151, 152 for amendment ofthe order: 
Held, thatthe Oourt’could have prepared and was 
bound to prepare a decree embodying the terms of 
j the same 
as part of the decree and thatthe plaintiff was entitled 
to a decree in terms of the compromise 
petition and that on failure to realise the money after 
three months he was entitled to realize it by execu- - 
tion of the decree against the defendant; 
- Held, also, that ss. 151, 152 applied to the case and 
the order of the Court should be amended. 
Mrs. Hanna ESTRLLEE DEBAR CHRISTIAN ~v. COLIN 
MACOREGAR DgAR MURRAY Pat. 30 
— -— SS, 152, 115—Application for amendment of 

- decree— Rejection of—{nterference in revision— 
- Legality of. 

Where an order has been made, rejecting an ap- 
plication under 152, Civil Procedure Code, for amend- 
ment. of decree on the ground that the-Court had by 
accident omitted to include inthe judgment an 
essential part of an award, it is open to the High 
Courtjto interfere with it in revision. MOHAMMAD 
SapagaT ALI KHAN v MOHAMMAD SAJJAD ALI KHAN ` 

Lah.130 
—— 0O. I, rr. 3, 10. See PROVINCIAL [INSOLVENCY 

Act, 1920, s 75 329 (a) 
——-— 0O. |, r. 9,0. XXXIV, r 1—Mortgage suii— 

Failure to implead some of the heirs of the deceased 

mortgagor— Whether fatal to the sutt— Deed— 

Construction — Stipulation that sub-mortgagee would 

take profits after payment of Government revenue 

—Intention of parties—Right of accounting, if can 

be inferred. 

Order I, r. 9, Civil Procedure Code, applies to mort- 
gage suits as well as to other suits. Failure to join 
some ofthe heirs of the deceased mortgagor is not fatal 
to an appeal by the mortgagee anda decree can be 
passed which will bind all the heirs of the deceased 
mortgagor. The plaintiff will be deemed to be litigating 
in the absence of fraud or collusion, in the common 
interest of himself and all the other heirs of the 
deceased mortgagor. 

In a deed of sub-mortgage, the sub-mortgagor 
recited that he was borrowing a sum of money and 


- would pay the amount with interest. . It was also 


ʻa 
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recited thatthe sub-mortgagee was put in posses- 
sion and that after payment of Government revenue 
out of the profits he would appropriate the balance 
in payment of interest : 

Held, that simply because the rate of interest 
was mentioned, it would not follow that the parties 
must have intended that there was to be accounting 
and that if the parties had intended that there was to 


be accounting between them, then that intention 
would have been clearly expressed in the deed and 
it would not have been stated there that the sub- 


mortgagee would take the profits after the payment of 
the Government revonue in payment of-interest and 
that under the terms of the sub-mortgage deed the 
plaintiff was not entitled to ask for an account. 
Maumoop ALI Kaan v. ALI Mirza Kuan = Oudh 903 


———0O, |, r.10—Application under O. Ir. 10— 
Main question to be considered—Duty of Court— 
Discretion to be exercised judicially and with proper 
consideration. 

In an application under O. I r. 10, Oivil Proce- 
dure Code, the main question to bs considered by 
the Court is whether the addition of the petitioners 
ag parties was necessary in order to enable the 
Court to effectually and completely adjudicate and 
settle all the questions involved in the suit. Order I 
r. 10 nowhere says that the Oourt in deciding 
whether a certain person should be made party or 
not isto be guided by the wishes of those who are 
parties to the suit but throws the entire responsi- 
bility of deciding the matter upon the Oourt. In 
a case, therefore, where there are more than one 
claimants, the Court may well consider whether all the 
patties concerned are. before the Court and whether 
it is necessary to implead any persons who have not 
been made parties. The questidn is entirely discre- 
tionary with the Court to which the application is 
made but that discretion must be exercised judi- 
cially and with proper consideration Kunsa BEHARY 
Das v C(JHINTAMONI Das Pat. 347 


0.1, r. 10—Suit against legal representatives 
of deceased— Legatee in respect of a share impleaded 
—Written statement of legatee mentioning a stranger 





was in possession of some property of deceased— 


Application to implead him—Mainiainability— 
Admission by stranger that he did come into posses- 
sion—lffect of. 

The plaintiff instituted a suit for rendition of 
accounts against the legal representatives of a 
decsased person and claimed a decree against him. 
A legatee of the deceased sought to be impleaded 
and in his written statement he stated that another 
‘person K was in possession of certain 
belonging to the deceased, whereupon the plaintiff 
applied toimplead him asa defendant. The lower 
Gourt thought he wasan intermeddler and impleaded 
him as a defendant : 

Held, that when the plaintiff applied to implead 
K he must be deemed to have adopted “the state- 
ment made by the legatee defendant. 

Held, also, that K was rightly impléaded as his 
written statement showed that he did coms into 
possession of some property of the deceased, though 
the circumstances under which he came into posses- 
sion of it were in dispute. MUHAMMAD KAMIL v. 
MUHAMMAD WAJEEH Oudh 909 
O.l,r.10—‘Wrong person’, if means ‘dead 

person also—Applicability of O I, r, 10— Existence 

of a valid plaint or memo of appeal—Necessity of. 

The words ‘wrong person’ in O F, r. 10, Oivil 
Procedure Oode, cannot be construed to mean a dead 
person. 2 
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The existence of a valid plaint or memorandum 
of appeal, asthe case may be, isa sina qua non 
for the application of the provisions of O. J, r. 10. 


“-AAZARIMAL BEOLARAM v. SHRIRAMCHANDRASWAMI 
DEWASTHAN 3 Nag. 241 (b) 
—9, |, r. 10 (2)—Suit on mortgage—Party 





claiming that she and not plaintif hus “right to 

sue—Addition of party as defendant—Legality of. 

Order I, r. 10 (2', Civil Procedure Code, gives the 
Gourt a right to add parties in two cases only. The 
first is when he ought to have been joined and has not 
been joined. In asuit upon a mortgage the plaintiff is 
not bound to join everybody who chooses to set up & 
title tothe property unless he chooses. If then he 
is given anoptionto join them or not and he 
chooses to exercise that option by ignoring them 
it is impossibleto say he ought to have joined 
them. The clausecan apply only when he was 
bound to join them and has not done so. Tne 
second. case in which a party may be added under 
r, 10 is when his presence is necessary to enablethe 
Court to make a complete adjudication upon the 
questions involved inthe suit, Where a full and 
final adjudication is possible between the existing 
parties of all questionsinvolvedin the suit, and 
it is not necessary to decide who has the right to 
sue if the plaintiff has not, addition of anew party 
should not be allowed. The Oourt has no jurisdic- 
tion to add parties in such a case, unless of 
course, everybody consents to-the addition. DEVENDRA 
KUMAR v. BATASIBAL Nag. 720 
———— 0. 1), r.2 Ses Orv, Proozpuze Oone, 1908, 

ss. Jl, 12, 21 116 
——— 0O. li, r. 2, applies only to plaintiffs. 

Order II, r. 2, Civil Procedure Oode, can apply 
only to plaintiffs. The rule cannot apply to defend- 
ants at all. BHOLA v SHEO UHAND Lah. 484 
—_—_—.0. Il, r. 2—Suit on running account fora 

particular period — Decree — Subsequent suit for 

different period prior to that in former suit— 

Allegation that cause of action was separate—Onus 

‘on defendant to prove sameness of cause of action 

in the two suits. 

Where a decree was obtained in a suit on a 
running account for a particular period and sub- 
sequently the plaintif brought asuit on an account 
for a prior period alleging that the accounts in the 
two suits were separate ; 

Held, that it was forthe defendant to prove that 
the cause of action in the two suits was tke same in 
order that O. JI, r.2, Oivil Procedure Code, should 
operate as bar to the second suit. 

Held, further on the facts, that even assuming 
that the cause of action was the running account, in 
the face of the finding of fact that there was a 
separate account for the retail items, it formed 
a separate cause of action from that inthe earlier 
suit and consequently 0, II, r. 2, could not operate as a 
bar.’ Firu BRIJMOHAN RADHAMOHAN V. FIRM BHAGWAN- 





DAS QHANDERBHAN All, 511 
—O.iV, rr. 1, 2. See Contraor 1038 
—-—— 0. VI, r. 17—Amendment of plaimt— 
Fundamental character of suit not changed— 


Different relief on facts asked for—Amendment, 

if to be allowed, 

The one thing which must not be altered by an 
amendment of the plaint is the fundamental character 
of the suit and the fundamental character of a suit 
must refer tothe foundation on which it is based It 
is the foundation on which a suit is based and not 
the prayer in the plaint that determines its funda- 
mental character, | f ave 

Where the plaintiff only asks for a different, relief 
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based on the facts but seeks to leave the foundation 

of the case entirely unchanged, it is proper that an 

opportunity is given to the plaintiff to amend his 

plaint, E. K. S. Guerryarn Firm zy Maune Min MAUNG 

Rang 24 

O. Vi, r. 17—Amendment of plaint—Suit 

for accounts of parinership— Amendment by adding 

prayer for setting aside release deed executed by 
guardian— Permissrbility, 

Where the plaintiff instituted a suit for ac- 
counts of a partnership, treating a release dred 
executed by his mother as his guardian as not 
binding on kim, but subsequently, as there were 
conflicting decisions as to whether,it was necessary 
in a case of this nature to pray for setting 
aside the deed, the plaintiff asked by way of abun- 
dant caution for amendment of the plaint by 
adding a specific prayer for 8 declaration that the 
release deed was not binding onhim: i 

Held, that the amendment did not alter the 
nature of the suit and could be allowed. 
MUTHUKRISHNA AYYAR V. SANKARASUBRAMANIA AYYAR 

Mad, 869 

—— O. VI,r 17—Applioation under, made at 
late stage—Case sought to be introduced inconsistent 
with plaint allegations— Amendment, if can be 
allowed. 

Wheres the case sought to be introduced by amend- 
ment is quiteinconeistent with the allegations eon- 
tained in the plaint and the applicaten for amend- 
ment is madeat a jate stage, the application should be 
rejected. ASKARI BEGAM v. Ratan Lan Qudh 1044 


——— O. VI, r. 17—Suit for dissolution of 
partnership and rendition of accounis—Whether 
can be converted to one forremuneration as servant 
of defendant. 

Where if was contended in-effect that a suit for 
dissolution of partnership and rendition of accounts 
might. be gonverted into a suit for remuneration as 
an agent or servant of the defendant: 

‘Heid, that the suit could not be so converted as it 
would necessitate the altering of the wohle nature 


and frame of the suit. Ram Kisntn JAITLEY v. 


ALOPIPERSHAD Lah 253 
——— 0. Mil, r. 10—Court finding against plaintiff 
as regards facts that made suit cognizable by it 
and other facts on which plaintiff's right to relief 
depended— Proper order to be passed, 
When the Court finds that not only the allegations 
in the plaint which made the suit cognizable by the 
Court are untrue, but finds against the plaintiff as 
regards other facts on which the right-to reliefs 
depended, the Court should dismiss the suit and not 
return the plaint for presentation to the proper Court 
Hira Lat v PIAREY Lau All. 270 
O. Vil, r. 10— Letters Patent Appeal—Power 
of High Court to return plaint for presentation in 
proper Court. 

The procedure of the High Oourt ina Letters 
Patent Appeal is governed by the Civil Procedure Code 
and it has the power to return 
sentation tothe proper Court when if finds that the 
suit was not instituted in the proper Court 
HABIBULLAH KHAN v. BHABBUTI All, 1175 


——-— 0. VII, r. 18— Evidence Act (I of 1872), 3. 114 
—One party appearing as witness for opposite party 
—Practice condemned — Proper procedure to be 
followed indicated. 

If a party appears asa witness on behalf of the 
opposing party, the Court should, before proceeoing 
to record his statement, question him or his Couneel 
as to whether he doesnot propose to appear as his 


= - `~ 
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JUGAL KISHORE v. PENSIONER SUBEDAR 


the plaint forpre: 
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own witness. If that party then declares that he 
does not propose to appear as his own witness, the 
Court should point out tothe party preducing him 
that ordinarily speaking, the matter should be left as 
it isandthe Court be left to draw any adverse 
inference which may justifiably be drawnfrom the 
refusal ofthe party to appear in the witness-bex and 
subject himself to cross-examination, If the party, 
however, insists on examining the opposite party as 
his own witness, the Court should be careful not to 
allow him to cross-examine hisown witness, because 
unless the witness is declared hostile, the party pro- 
ducing the witness has no right to cross-examine 
his own witness s 

. Practice of one party appearing as witness of 
opposite party condemned, Puran SINGH RELU SINGH 


v, MATERA Das Lah, 1040 
0. IK, r. 3. Sez Orviz Proozpurz Congr, 1908, 
“Bp 115 175 


—— O 1X, rr. 3, 9—Dismissal of suit for default 
—Dismissal of application to restore — Second 
aprlication to restore it, competency of— Reasonable 
latitude to be given to plaintif — Suficient cause. 
When anapplication to restore a suit dismissed 

for default under O., 1X, r. 3, Civil Procedure Code, 

is also dismissed in default, a second application to 
restore it is competent. 

In the cause list for the day there was one case in 
which evidence was to be taken that appeared higher 
up on the list and owing to the absence of Counsel in 
that case if was not taken up in its order, but was taken 
up by the Senior Sub-Judge at the end of the day's 
work. asa result the petitioner's application came 
on earlier thanhad been expected. Counsel who 
had been engaged by him filed an affidavit that 
he had gone to another Court and that the petitioner 
came to himin that other Court; that thereafter he 
appeared before the Senior Sub-Judge to find that 
the first application had already been dismissed, 
whereupon he put in the second application : 

Held, that in the interests of justice - the 
plaintiff petitioner should be allowed another oppor- 
tunity of prosecuting his first application. FIRM 
Pesh. 917 

O.1X,r. 8, O. XVII, r. 2—Recording of 
evidence—Finxing of date for filing Commissioner's 
repot—Absence of plaintiff on adjourned date— 

Report also not filed on thut date—Dismissal of suit, 

propriety of. 

Where after the evidence of the parties had been 
recorded and a Commissioner appointed toreport as 
to the market value of the land, and onthe date 
fixed for returnof the report, the plaintifi was 
absent and the report was also not submitted by the 
Commissioner ; 

Held, thas as the Qommissioner’s report was now 
submuitied, nothing could be done on that day and 
the suit should not have been dismissed but only 
adjourned, if necessary on payment of costs; and 
that the case really fell under O. XVID, r 2, Civil 
Procedure Code, LANGAR Kuan v. LAKAR Leah. 521 


O. IX, r. 9—Application for restoratzon— 
Applicant not being in a fit condition to attend 
Court due to operation — Whether constitutes 
sufficient cause for absence—Point to be decidedin 
such cases, 

. Where an application for restoration of a suit was 
made onthe ground that the petitioner had under- 
gone a serious operationand wasnottherefore in a fit 
condition to attend the Courton the date .hxed, but 
the Munsif proceeded to argue that there was no 
hurry for the operation and that when the petitioner - 
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waited solong he could wait for some more time and. 


dismissed the petition : 

Held, that the Munsif had approached the’ case 
from an entirely mistaken point of view and while 
professing to exercise the jurisdiction in the matter 
he had in fact not decided the very question which he 
had to decide, and that it was established that there 
was Sufficient cause for the petitioner not attending 
the Court. BIMBADHAR PATRA v. BHOBANI BEHERA 

- Pat, $29 1b) 
—-—— CIVIL | PROCEDURE CoDE, 

1908, s. 2 (2) i 893 
O IX,r.13, 0. XVII, r 2—Order under O. 

XVII, r.12—Proper procedure to set aside order. 

Where an order under O. XVII, r. 2, Civil Proce- 
dure Code, is passed, the defendants will not be 
justified in asking for review. The proper procedure 
is to apply under O. IX, r. 18. JNanpa SUNDARI RAI 
v. PROMODA SUNDARI RAI f Cal, 1203 


——— 0. IX, r.13, O. XVil, r. 3—Application for 
adjournment not granted—Counsel for defendants 
stating no instructions—Decision of case—Applica- 
tion to set aside decree under O..IX, r. 13— 
Whether lies—Remedy of defendant. 

Order IX,r. 130f the Code of Civil Procedure is 
applicable to those cases only in which the decree 
has been passed ex parte against a defendant. But 
where the minor defendants were represented and they 
moved the Court to adjonrn the case which request 
was not granted and Counsel for the minors 
skak that he had no instructions and a decree was 

assed : 

Held, that O. IN, r. 13, did not apply io the case 
and that the ease was decided by the, Oourt under 
O.XVII,r.3 and hence the minor defendants had 
to prefer an appeal against that decision passed 
against them. Prem KUMAR V. GJIRDHARI- LAL 


Oudh 456 
—— 0O. XI, r. 14—Impropriety of 

plaintiff to produce irrelevant account books and 

passing unreasonable orders. 

It is very unreasonable toorder the plaintiff to 
produce not merely the books which relate to the 
transactions between the parties but allthe accounts 
kept in the plaintiff's business during the period of 
the dealings between the parties anda plaintiff 
cannot reasonably be blamed for resisting an order 
that he should produce not books relating to trans- 
actions between the parties but absolutely unconnect- 
= things with which the defendant has nothing to 

0. i i 

It is not permissible to a party, 
disobedience ofan order to produce- documents, to 
take shelter under the view that .the order itself is 
wrong, unless the order is set aside by the superior 
Court. Every litigant is bound tothe best of his 
power to carry out orders made. But the Court 
should not passorders which are unreasonable or 
impossible of being carried out. SUBRAMANIA AYYAR 
v. OOMER Corry HAJI Mad. 1149 


O. XI, r. 14—Order under r. 14 for production 
of documents—Disobedience —Dismissal of suit, 
legality of. 

A suit cannot be summarily dismissed for dis- 

obedience of an order made under O. X], r..14, 

Civil Procedure Code. SUBRAMANIA AYYAR V. OOMER 


O. IX, r. 13 Sre 








Corty HAJI Mad, 1149 
——-O. XVI, rr. 10, 16. See Civin PROCEDURE 
Cops, 1908, 8 151. 79 





O. XVII, r. 2, Sze O1vin Procepure Cope, 
1908, O. 1X, rR. 8 | -521 
Q. XVII rr. 2, 3—Party to. whom time hag 
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not been granted—O. XVII, r. 2, tf applies—Non- 
appearance of party on date fired for final disposal 
—Frocedure, . - i : 
Order. XVII, r 3, Civil Procedure Code, is made 
specially applicable in acase where any party to 
whom time has been granted. fails to perform any 
act necessary forthe further progress of the suit. 
The rule cannot be relied on by a person to whom 


time has not been granted. 


Where an eg parte decree was made against a 
person who did not appear on the date fixed for 
final disposal of the case, and an application to set 
aside the ex parte decree was dismissed and it was 
contended in revision that the Court ought to have 
proceeded under O. XVII, r.3: . 

“Held, that the rule did not apply as no time 
was granted to the applicant and that even if there 
was an ‘adjournment’ and O. XVII, applied, under 
O. XVII, r. ?, the Court had jurisdiction in the 
circumstances of the case, when the defendant 
failed to appear, to proceed to dispose of the suit 
by one of the modes directed in ‘that behalf in 
O, IX, ‘and that was-what in fact the Court did. 
Ram DHANI SINGH v. SUNDAR SINGH All. 320 

O. XVII, rr 2, 3—Vakil pleading mo 
instructions- Party physically present—Dismissal 

for default, legality of. l 

Rules 2 and 3 of O. XVII, Civil Procedure Code, 
are mutually exclusive and where ` a Vakil pleads 
no instructions and the party, though physically 
present in Court, is not prepared to go on,r. 2 
@pplies, 

There is no rule that in cases falling within 
O.XViI,r 2, ifthe case has got beyond the first 
hearing, the Court is bound to proceod on the 
merits, Inve KOVUMMAL AMMAL Mad. 177 (a) 
O XX, rr. 1,6, 0, XXIII, r. 3—Compromise 

pelitton— Mere order that suit should-be dismissed in 

terms of compromise— Whether disposal of suit under- 

` the Code—Decree—Necessity of preparing. i 

A mere ‘order in the order sheet recording- “that 
the casə and suit be dismissed in terms of com- 
promise” is not the disposal of a suit under the 





_ Civil Procedure Code which can only terminate in 


accordance with the rules set forth in O. XX, r, 10, 
It also requires that a decree shall be prepared and 
bear the date on which judgment was pronounced, 
The word “decree” is -often misunderstood. The 
order in the decree might give some relief to the 
plaintiff or might disallow the relief claimed altoge- 
ther but the Court has to prepare a decree whether 
the claim is allowed or dismissed. The only case 
where no decree need be prepared is that referred to 
in General Rules and Circular Orders, Vol. I, Ch. V, 
r. 11. Mrs, Hanna ESTELLEE DEAR CHRISTIAN v. 
COLIN MACGREGOR DEAR MURRAY ` Pat, 305 
O. XX, r. 3. Sem Orvin Proospure Cope, 

1903, s. 151 : - 614 
——— O. XX, r. 11, O XXXVII, r 2——Instalment 

decree- Court, if has jurisdiction to hear defendant 

as to whether instalment order can be passed— 

Effect of O. XXXVII, r.2, 

There is nothing in O,XXXVII, Civil Procedure 
Code, that limits or restricts the jurisdiction which 
otherwise the Court would possess to pass an order 
for instalments under O. XX,r. ll (1). While 
passing a decree -under O. XXXVII,r. 2, the Court 
has jurisdiction to hear the defendant on the 
question as to whether the amount held to be due 
from him is tobe made payable by instalments. 

Under’ O. XX, r. 1t (1), the Court, unless its 
jurisdiction in that behalf is limited or abrogated, 
is competent to pass-an order for -payment of the 


~ 
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decretal amount by instalments in. a suit based 
upon a promissory note, and the effect of 
O. XXXVII, r. 2is not to abrogate the jurisdiction 
of the Court which it otherwise possesses. O.. T. 
K.N.S R.M. OHRITYAR Fimm v O. A. O K O.T. 


OHETTYAR FIRM. Rang, 369 
O. XXI. See C.P. O,s, 145 864 
——§——O XXi.r.2. SEE PRE-EMPTION 877 


——— 0. XXI, rr. 2, 16—Limitation Act (IX. of 
190+), Sch. I, Art., 174—Steps not taken to get 
payment or adjustment certified within 90 days— 
Payment or adjustment, if can be proved against 
assignee. T 
Having regard tothe provisions of r.2, O. XXI, 

Oivil Procedure Code and Art, 174, Limitation Act, 

it is not open toa judgment-debtor to prove adjust- 

mentor satisfaction, if he did not take. steps to have 
the same certified within a period of 90 days 
from the date on which the alleged payment or 
adjustment was made. This rule would apply whether 
the payment pleaded is sought to be proved against 

the decree-holder or his assignee. MURARI LAL v. 

RAGHUBIR SARAN All, 1118 

OO XXI, r.6—Court Fees Act (VII of 1870), 
s.17— Application for transfer of decree and 
delivery òf papers to.applicant 
Section 17 ofthe Oourt Fees Act applies to suits 

and appeals from suits and not to applications and 

appeals from orders passed on applications, Fur- 
ther, in.an application for transfer of a decree for 
execution and handing over the papers to the decree- 
holder, the second relief, namely, the handing over 
of papers to the applicants is ancillary and inciden- 
tal tothe main prayer, namely, the prayer for the 
transfer of the decree and it is notso disconnected 
as to form a distinct subject within the meaning of 
that expression as used in 8, 17 of the Court Fees 

Act. DHANPATMAL DEWANOHAND V. LABHOBAND SaRDARI- 

LAL Sind 150 

—__--—-O, XXI, r. 11. Ser Decree 349 

—-——.0, XXI, r. 15, O. XXXIII, r. 1 (2)—Decree in 
favour of firm — Power of one partner to give valid 
discharge out of Court without concurrence of 
others —Difference between rights before decree and 
after decree. 

Where a decree was obtained in the name of a firm 
styled ‘as V. N. Sundaram Ayyar and brothers 
represented by the managing partner V. N. Muthu- 
swami Ayyar, and subsequently another brother 
of the family who was apartner received a certain 
sum in full satisfaction of the decree and fileda 
petition for recording satisfaction: 

Held, that one of two more joint decree-holders 
though they are partners, cannot give a valid dis- 
charge by receiving the decree amount out of Oourt 
without the concurrence of others and there was nc 
valid discharge of the decree debt. 

The right of two out of three partners to receive 
on behalf of the partnershipa partnership debt 
which has not merged into a decree so as to bind 
the third partner, has no bearing onthe decision of 
the question whether when the three partners have 
become joint decree-holders (and are not merely 
joint private creditors)‘two of them as such decree- 
holders can receive the joint decree debt so as to 
release the judgment-debtor from liability in ex- 
ecution for even a portion of the decree debt. 
MUTHUSAMY Iyer v. NARASIMHA IYER - Mad. 860 
——— 0O. XXI, r. 29. Sen O.P. O., ss. 37,42 165 


———— 0O, XXI, rr. 32, 41 (c)—Attachment of debt— ` 


Denial of debt by garnishee- -Examination of 
garnishee—Practice in Sind — Garnishee's duty 
„to admit or deny debt expressly, 
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Where a garnishee files an affidavit denying that 
any debt is due by him, the practice of the Judicial 
Commissioner's Court of Sind is to refuse permission 
to the judgment-creditor to cross-examine the 
einem on the affidavit filed by him denying the 

ebt. 

A garnishee should deny or admit the debt in 
express words and if he admits the debt, should state 
the extent of such debt. LALOHAND LEKHRAJ V. ABDUL 
REHMAN BILANDKHAN Sind 154 


O. XXI, r. 46— Hxecuting Court— Juris- 
diction to pass prohibitory order—When arises. 
Under O. XXI, r. 46, Civil Procedure Code, 

the executing Oourt hasno jurisdiction to pass any 

prohibitory order unless either the debt to be 
attached is within the territorial jurisdiction. of that 

Court or the person against whom it is claimed 

resides within its jurisdiction. -BIssEssARDAS Daga 

v. GABDULAL BRAHMIN Nag. 176 





_——-— 0. XXI, rr. 58, 63, 100—Claim—Rejection 


of —Remedy of claimant—A pplication under r. 100, 

competency of —Irregularity of order dismissing 

_claim—W hether material. ae 

Where a claim or an objection is preferred under 
r. 58, O. XXI, Civil Procedure Code, and the Court 
rejects it under the proviso to that rule 
on the ground that it was designedly or 
unnecessarily delayed, the order isone made against 
the claimant or the objector within the meaning of 
this rule and it will be conclusive unless the party. 
against whom the order is made institutes a suit to 
establish his right to the property within 
the period of limitation. It is not open to him to 
apply under O. XXI, r. 100 It is enough that the 
order dismissing the claimis not one passed without 
jurisdiction, even though it may be irregular. 
RasSANANDA RATH v. RATHA SAHU Pat, 334 


———O XXI, rr. 62, 63, 66—Transfer of Pro- 
perty Act (IV of 1882), -3, 10l—Execution sale— 
Recital of mortgage in sale proclamation—Pur- 
chaser, whether estopped from questioning mortgage 
—Sale to mortgagee—Claim by mortgagee as full 
owner—Dismissal of claim- Omission to bring suit 

_ under O, XXI, r. 63 -Suit to enforce mortgage, 
whether lies—Merger—Hquity. 

A mortgaged his property to B. C who had 
obtained a money decree against A brought the 
property tosale showingin the sile proclamation 
the mortgage in favour of B. B put in a claim 
petition stating that his mortgage had been fully 
discharged by means of a registered sale deed in 
his favour and that he had, therefore, become the 
owner The claim was dismissed as being too late 
and the property was sold and purchased by C. B did 
not institute a suit under O. XXI, r. €3, Civil Proce- 
dure Code, but after the expiry of more than one 
year from the dismissal of the claim instituted a 
suit to recover the money due under the mortgage: 

Held, (1) that though B’s mortgage was recited in 
the sale proclamation, as the sale was not one sub- 
ject tothe mortgage, C was not estopped from 
questioning B's right as mortgagee and was not 
liable to pay up the mortgage unless B could prove 
anes the mortgage continued to exist inspite of the 
Bale; 

(2) that though under O. XXI, r. 63, B could not 
enforce his rights under thesale deed, the sale was 
not in any way rendered void, and as the mortgage 
had merged in the sale, B was not entitled to sue 
for enforcing the mortgage. = 

Dictum.— While Courts in equity allow a party 
when one remedy has failed,-to take whatever other 
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remedy lies ready to hand, Courts can hardly goso 
far as to allow a party to revive a ‘dead remedy 
merely because that best suits his convenience. : 

Daso PoLAI v. NARAYANA PATRO Mad. 1121 


—-——0. XXI, r. 63—Aittachment ceasing to exist 
within an year of dismissal of objectton—Claimant, 
if bound to sue for declaraiton of title to property 
—Order in alam, case--Conclusiveness of. 

Where an attachment has ceased to exist within 
the period of one year fromthe dismissal of the 
objection, it is no longer incumbent upon the 
claimant to file a suit for a declaration of title to 
the property in order to avoid the conclusivenees of 
the order inthe claim case; and the orderin the 
claim case ceases to be conclusive as between the 
decree-holder and his representative, on the one 
hand andthe objector and his representative, on the 
other, when the propertyis subsequently attached by 
the same decree-holder or his successor-in-title. 
HABIB ULLAH v. MAHMOOD All, 676 F, B. 
O. XXI, r. 78—Process-server sending away 





gumashta of decree-holder inorder to prevent him, 


from bidding at sale—Absence of order debarring 

decree-holder from bidding—Serious irregularity — 

Loss to decree-holder. 

Where a process-server dishonestly sends away 
the gumashta of the decree-holder, who went to the 
village where the sale was to take place on the day 
fixed forsale, aniafter the gumashta went away, 
the process-server sold the property to -certain 
eee who were relatives of the judgment- 

ebtor : : 


Held, that the process-server dishonestly sent away. 


the gumashta of the decree-holder in order that he 
should not beina position to raise the ‘bids and as 
there was no order in the case debarring the decree- 
holder from bidding forthe property, there was a 
serious irregularity in the conduct of the sale 
which resultedin loss tothe decree-holder. Swami 
DAYAL v. LAIQ SINGH Oudh 132 


——— 0. XXI, r: 85, s 115—Auction-purchaser 
depositing one-fourth of purchase money on date of 
sale—Tenderer on fifteenth day offering to pay 
remaining purchase money— Actual deposit of cash 
on next day—Court setting aside sale—Legality of 
—Material irregularity— Revision. 

Where the purchaser at an auction sale deposited 
one-fourth of the purchase money on the date of sale 
and on the fifteenth day filed a tender in Oourt 
offering to pay the remaining purchase money, but 
could deposit the actual cash inthe Imperial Bank 
only the next day, but the Oourt set aside the sale 
on the ground that the three-fourths of the Lur- 
chase money was not actually deposited till after the 
expiry of-15 days from the date of sale: 

Held, that the lower Court had no jurisdiction to 
set aside’ the sale, asa valid tender amounted to 
payment and payment of the entire purchase money 
was made within the time allowed by law, Gomrr V. 
Fira LAOHMAN Das-Onampa RAM All, 348 

O. XXI, r.89. SEE Contract Act, 1872, 5, 72 
74 

———0. XXI, rr. 89, 84 (2), 72— Deposit under 
r. 89—Inclusion of five per cent. on purchase price 
—Necessity of —Interest in property, whether should 
date from the time of sale—Deposit of twenty-five 
per cent—Decree-holder purchasing in auction— 


Obligation to deposit not dispensed with—Sale, if: 


complete, ' A J 

A deposit made under O. XXI, r. €9, Civil Pro- 
cedure Code, must include five per cent. on the 
purchase price for payment to the auction-purch ase 
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“It is not necessary that the interest in the property 
. should date from before the time of the sale. So Jong 


as'a person is interested at the time of the application 
he isentitled to make an application. 

It is essential for the auction-purchaser to 
deposit 25 per cent. whether he is the decree- 
holder or not. Ifheis the decree-holder he can ask 
the Court to dispense with this objection but his 
failure to do so will be attended with the natural 
consequence that the sale will be incomplete. BHAG 
CHAND v NAJAB SULTAN o _ Pesh.1082 
O XXI, r. 90 Seu PROVINOIAL INSOLVENCY 

Act, 1920, s. 51 891 
———— 0O. XXI, r. 90—Defective plan of properiy to 
_ be sold—Bidders prevented from offering bid un wut 

account—Sale, if vitiated. 

The fact that the plan of the property tobe sold 
was defective and bidders wera | prevented from 
offering bid on that account, w au irregularity 
vitiating the sale. ABDUR RAHIM v. SEORETARY OF STATE 
FOR INDIA IN CoUNCIL Lah 135 (a) 
——— O XXI,rr 95, 96, 36—Modes of delivery— 

Mode of delivery, if depends on discretion of Court 

— Property not in occupation of judgment-debtor. 

Under the lew there are two modes of delivery 
of possession of a property, both when there is a 
decree for possession and when the auction-purchaser 
is to be given possession. These two modes do not 
depend upon the discretion of the Court, but depend, 
upon the nature of the property of which possession 
is to-be given, If the property is in occupation of 
the judgment-debtor or of some person on his behalf 
etc., the possession is to be given under onè mode, 
namely, by removing the judgment-debtor and 
putting the auction purchaser or decree-holder in 
possession of it. On the other hand, if the 
delivery of possession isof a property which is 
not in occupation of the judgment-debtor but it 
is in occupation of a tenant oor other person 
entitled to occupy the same, the delivery of posses- 
sion is to be given by proclaiming the pos- 
session of the decree-holder or auction-purchaser. 
lf the property of which he auction-purchaser 
seeks possession is not in the occupation of 
the judgment-debtor himself, the delivery of 
possession must be under O. XXI, r. 95 Civil Pro- 
cedure Code andit will not be a formal delivery 
of possession but it will be a delivery of pos- 
session by removing the judgment-debtor or any 
person not entitled to continue in possession or who 
is holding it on his behalf, and putting the auction- 
purchaser in possession of it. BERUNI A KUER v. 
{fRaNOIS THAKUR Pat, 905 
O XXI,rr 95,96, 36—Sale—House pur- 

chased by auction-purchaser locked—Power of Court 

to order lock to be broken open to put purchaser in 
possession --Delivery of possessio7. : 

When a Court has sold a property of the judgment- 
debtor either to a stranger or to the decree-holder, 
it is morally and legally bound to do all that lies 
in its power under the provisions of the law to put 
the auction-purchaser in possession of the same, ° 
When the law enjoinsa certain duty upon a Court 
it gives the Oourt power to do everything which is 
necessary for performing that duty. Under the law 
the Court is bound to put the auction-purchaser in 
possession of the house, if necessary by removing the 
judgment-debtor or any other person who might have 
refused to vacate the same and for doing so it is 
necessary for the Court Officer to go into the house. 
lf the doorof the house is locked and the Court it 
obstructed from exercising the power vested in is 
by law, it ig the duty of the Court to remove that 
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obstruction and carry out the mandatory provision 
of the law. Ifthe Munsif finds that the” judgment- 
debtor or any person on his behalf obstructs the 
due execution of the process of law issued by him 
he has the power of summarily putting the judgment- 
debtor or any person acting at his instigation into 
civil prison for a period of 30 days. BERUNIKA KUER 
v. Franois THAKUR - i | Pat. 905 
————- O, KAI, r. 103 Sre O. P.O, 1908, s. 47 731 
O.- XXII. Ses C. P. O., 1908, O. XXX;R2.4 333 
——— O, XXIi— Applicability to applications for 
- leave to appeal to Privy Council. é 

Order XXII, Oivil Procedure Code does not apply 
‘to an application for leave to appeal to His 
Majesty in Council, Noor AHMED ~v. OHATTOMAL 
GURMUKHDASS Sind 819 
———- O. XXII, r. 1. Sse O. P. O., 1906, s. 92 882 





—-— O0. XXII r 2. SEE ABATEMENT 989 
———~.0. XXII, r. 4. See Bencar Tenanoy AOT, 
1£85, s. 38 Era 1087 


—— OO, XXIII, r. 1—Absence of formal defect or 
any other reason for fresh suit—Order of with- 
drawal, if can be made—Non-impleading of 
necessary parties—Noz-inclusion of debuttar pro- 
perties in claim— Whether formal defects. 

Where there is no reason why a suit should fail 
by reason of any formaldefect nor is there any 
other sufficient reason for a fresh suit, there is no 
Justification for an order under O, XXIII, r. (1), Civil 
Procedure Code, allowing withdrawal of the snuit. 
. The defects that certain necessary parties were not 
impleaded and certain debuttar properties were not 
‘included inthe claim are not formal defects. 
Haripas SADHU KHAN V. GIRIDHARI SADHU KHAN 

. Cal. 111 

—O XXIII, r. 1—Compromise—Application to 
withdraw — Order that application would be 
considered — Subsequent withdrawal of  suits— 

Presumption as to granting of permission askea for, 

Where a compromise has been filed in Court and 
there is an order on the record of the Court saying 
that the compromise and the application to withdraw 
would be considered on a certain date, and each 
party withdraws his suit, it must be presumed 
that the application was dealt with and that the 
permission asked for was. granted. PrEM BALLABH 
PANT V SHRI KRISHNA SUNDARI All. 879. 

O. KAI, r. 3— Mandatory nature of 
provisions of O XXIII, r. 3. ` ; 

The words in O XXIII, r. 3, Civil Procedure Code, 
are mandatory and it is necessary that the entire 
compromise -should be recorded. Mrs HANNA 
ESTELLEE DEAR CHRISTIANY MURRAY Pat 305 

- O. XXIN, r. 3—Mere executory agreement 

for satisfaction of decree, whether amounts to 

adjustment. . ) 

Where a judgment-debtor objected to an ap- 
plication for execution of a decree on the ground 
that the decree had been adjusted by an agreement 
to give a certain plot of land to the decree-holder 
in full satisfaction of the decree, but there was 
noting to show that possession was given or that the 
agreement had been acted upon : 

Held, that the arrangement made between the 
judgiwent-debtor and the decree-holder as mentioned 
above did not in law amount toan adjustment such 
as an executing Court would be bound to recognize as 
a bar to the execution of the original decree, 
HUKAM CHAND v. SADAQ Lah, 446 
—-—— 0 XXIII, r. 3—Party having no interest in 
- suit property—Consent of suck party to a com- 

promise, if necessary. 

- Where a party has no further interest in - the 
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property in suit, it is not necessary that he should 
agree with the compromise. PRITAM SINGH v. SUNDER 
SINGH Lah. 171 
—O, XXVI, r. 8—Evidence taken on com- 
mission—Whether ipso facto becomes evidence in 
case—Tendering of it by opposite party and. accep- 
tance by Court—Necessity of. 

The evidence taken on commission does not ipso 
facto become evidence in a case. It has to be 
offered by the party who has examined the witness 
on commission andit has to be accepted by the 
Court after hearing the opposite party and unless it 
is tendered by the party and accepted by the Court 
it is not to be considered as evidence in the case. 
JWANDA SUNDARI Rar v. Promopa SUNDARI RAI 

i Cal.1203 
O. XXVI, r. 15—Commissioners— Competence, 

the sole criterion—Court altering Commissioner's 
fees agreed to by parties behind their backs— 

Material irregularity in exercise of its jurisdiction, 
~ A Judge will be acting with material irregulari- 
ty in the exercise of his jurisdiction in altering 
behind the backs of parties fees to be paid to 
Commissioners to which they had agreed and 
ordering them to pay fees which are oppressive, and 
in changing the orders, j 

In the selection of Commissioners thorough com- 
petence should be the sole criterion, and fees should 
not be oppressively heavy. RAMNARAIN SaH v. 
BASANTI | AL SAH Pat. 113 


O. XXVII, r.14. Sre O. P, OO, 1908, 8. 151 79 
————0. XXX,r 4, O. XXII, s. 115—Plaintiffs 
carrying on business jointly at time of loan—Suit on 
loan after separation—Suit, if governed by O. 
XXX, r. 4—Contract Act (IX of 1872), s. 263— 
. Appeal—Order that appeal abated as a whole— 

Revision against the order—Competency of, 

Where four persons used to carry on business 
jointly at the time a loan was taken from them by 
the-defendants but since then there wasa separation 
among them andthe firm ceased to exist : _ 

Held, that a suiton the loan brought after the 
separation will beone notin the name of the firm 
but by the plaintiffs in their individual capacity and 
the rule which would govern a suit brought by 
partners would not govern the case and on the 
death ofone of the plaintifis the right of suit does 
not survive to the surviving plaintiffs. Section 263, 
Contract Act will not operate to make such a rule 
govern the case, 

Where in an appzal an order is passed that the 
appeal has abated asa whole, an application in re- 
vision ‘will not lie against the order as by the 
order the appeal was in effect dismissed and a 
second appeal could have been filed against the order. 
HAREKRISHNA MALLIK v, NARSINGH Das Pat. 333 


——— O, XXXII, r. 1. Sez MINOR 1171 
O. XXXII, r. 3—Court recognising guardian 
ad litem for minor defendants—Formal appoint- 
ment not made—Decree against minors, if binding. 
Where the Court has recognised a guardian ad 
litem for a minor party before it but has made no 
formal appointment, a decree passed in the case 
will bind the minor unless it is shown that the 
defect of procedure has prejudiced him Prem Kumar 
v. GIRDHARI LAL | Oudh 456 
‘O. XXXII, r. 6. Sze O. P. O , 1908,8 145 846 
O. XXXII, rr. 12, 14—Suzt on behalf of minor 
—Withdrawal by minor on attaining majority— 
Next friends’ right to be indemnified by minor for 
costs incurred. ~ Si 
Where. minor on whose behalf a suit has-been 
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instituted by hie next friend attains majority during 
the pendency of the suit and elects to abandon the 
suit, ha must pay the costs incurred by the _ next 


friend, unless he can establish that the action . 


was improperly instituted. 

Where a suit was instituted fcr possession of 
certain properties on the ground that the minor 
plaintiff was entitled to them under the terms of 
a will and it was found’that the next friends had acted 
bona fide and that they were justified in the minor's 
interests in putting forward a certain construction 
of the will: A 

Held, that whatever might be the true con- 
struction of the will, the conduct of the next 
‘friends was emivently reasonable and there was no 
reason to deprive them of the costs they had 
actually incurred, (OHIKKANA Onetty v. DHANAKOTI 
NARAYANA CHETTIAR Mad. 212 

O. XXXIII, r.1 (2). See Oivin PROOEDURE 

Cope, 1908, O. XXI, 2, 15 860 


———O. XXXIII, rr. 4, 5 (c) ‘d)—Application for 
permission to sue as pauper—Petitioner having 
disposed of his property within two months of 
application—Permission, if can be given—Opposite 
party not urgingin lower Court points on which 
judgment proceeded—Power of Court to enquire 
into the points. l 
Where it appeared that the petitioner _had, with- 

in two months before the presentation of his ap- 

plication, disposed of his property in order to be able 
to apply for permission to sue as a pauperand he 
knew of the litigation on which he was about to 
embark atthe time when the sale consideration 

passed through his hands: i 
Held, that the petition for permission to sue as 
uper must be dismissed on the ground that 

b. XXXIII, r. 5 (c) second part, is proved to cover the 

case and it need not, therefore, be determined whe- 

ther sub-el. (d) also applied ; and that although the 
opposite party might not have urged in the lower 

Oourt the points on which thejudgment proceeded, 

under O. XXXII, r 4, the Court itself ‘could en- 

quire’ into these points. MUHAMMAD ABDULLAH v. 

SEORETARY OF STATE Lah. 527 

- 0. XXXIH, rr. 5, 7, 15— Preliminary 
rejection of application for permission to sue as 
pauper—Whether bars subsequent application under 
r. 15. 

There is a distinction between orders made under 
O. XXXIIT, r. 5, Oivil Procedure Code and those 
made under r. 7, and the rejection of an application 
under r 5 is no barto a subsequent application 
under r. 15, Ram LAKHAN v. KIsSHORI LAL 
i i Ondh 809 
——— 0. XXXIII, r. 15. Sez Orvin Procepure Cope, 

1908, O. XXXII, rr. 5,7 





809 
———O. XXXIV, r. 1, Ses Civ, Procrpure Cope, 
1908, O. I, R. 9 -© 903 


——— O. XXXIV, r. 4. Sze Civin PROOEDURE CODE, 
1908, s. 148 251 


O, XXXIV, r. 5—Application for final decree 


` —Order allowing application, whether appealable—. 


Conversion of appeal against order into one against 
final decree—Permissibility of. Ka ; 
Where an application for a final decree under 
under O, XXXIV, r.5, Civil Procedure Code, is 
allowed and a final decree is passed,an appeal lies 
from -the final decree so passed but the order 
allowing the application is itself not appealable. 
An appeal against an order allowing the applica- 
tion may, however, be. converted into a regular 
appeal from the final decree on payment the 
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requisite court-fee, KAMARSU RaMoHANDRA V. SIMHADRI 
RATTAYYA Mad.134 
————O. XXXIV, r. 6 Sze LIMITATION Aor, 1908, 

ART 116 read with Art. 80 951 
-— O XXXIV, r.14-Scope of—Maintenance 

decree declaring liability to nay and creating charge 

on property for payment—Whether can be brought 
within the ambit of the rule—Decree, if can be 
treated purely asa declaratory decree. 

The object of O. XXXIV, r, 14, Givil Procedure 
Oode, is to prevent a mortgagee from bringing the 
mortgaged property to sale in execution of any 
decree other than the one forsale, The provi- 
sion is intended to obviate the sales in execution 
proceedings of the bare equity of redemption and 
thus deprive the mortgagor of his right of redemp- 
tion which he would have under a decree for sale. 
The rule precludes mortgagees from bringing to 
sale the mortgaged property in execution of a decree 
for the. payment of money in satisfaction of a claim 
arising under the mortgage. The rule can have no 
application where the charge or mortgage is creat- 
ed by the decree itself. i 

Where a maintenance decree. first declares the 
liability ofthe judgment-debtors to pay as main- 





tenance a certain amount and'directs them to pay 
it ‘and asa security for this ` payment -` creates a 
charge_on some property, it cannot ‘be brought 


within the ambit of O. XXXIV, r. ‘14. 
A decree which creates a charge’ on some prop- 
erty for payment of maintenance allowance cannot 
be treated purely as a declaratory decree, VENKAT 
Rao Ganpat Rao v. ZUNKARI MARWADI Nag.196 
——~— O. XXXVII, r. 2. Ser Orviz Procepure Oopz, 
1803, O. XX, Rr. 11 369 
O. XXXVI, r. 5—Allegation that ‘defendant 
is realising his assets to prevent satisfaction of 
plaintiff's claim—Effect of. 

An allegation by the plaintiff in his application 
that with intent to prevent the satisfaction of his 
claim the defendants are realizing their assets, is 
an allegation which must be held to be tantamount 
to what is required by `O. XXXVIII, r. 5 of the 
Civil Procedure Code to be established’ by a plaint- 
iff before he can obtain order for the security or a 
conditional attachment before judgment. GENERAL 
QoAL SUPPLY Co, LIMITED, AMRITSAR v. KARAM OHAND 
THAPAR & Brotars Lrp OALOUTTA Cal. 719 
O XXXVIII, r. 5, Appendix F, Form 

No. 5, $. 107 (2)—Application for attachment 

before judgment—Non-compliance with provisions 

of O XXXVIII, r. 5—Whether renders order 
wholly ultra vires and void ab initio—Power of 

Appellate Court to pass order for attachment. 

Where on an application for attachment before 
judgment, the Court ordered for notice to go to the 
defendant to show cause, if any, against the ap- 
plication, and the office instead of issuing a notice on 
Form No 5, Appendix F to the Oivil Procedure Oode, 
issued anotice on the general form for notice to 
show cause : -o ae 

Held, that. the provisions of O. XXXVIII, r. 5, 
were not complied with by the lower Court and that 
although such non-compliance with the provisions of 
the rule amounted to an irregularity and the order 
passed by the Court below was both irregular and 
objectionable, it was not wholly ultra vires or void 
ab initio. £ 

Held, further, that the lowor.Court had jurisdiction 
under O. XXXVIII, r. 5 (3) to direct the conditional 
attachment of the whole or any portion of the 
defendant's property, if satiefied that such an attach- 
ment was necessary and that the Appellate Court 
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under s 107 (2) had the same powers and could per- 
form as nearly as may be the same duties as were 
conferred and imposed by the Code on- Courts of 
original jurisdiction. Prae Nata v. INDRA Devi - 
: All 509 
O. XXXVHI, rr. 5,6—Direction to defendant 

to give security—Order that on failure to give 

security action under 0. XXXVIII, r.6 would be 

taken—Appealability of order. . 

When the trialCourt has already determined 
the liability of the defendants property to an 
attachment before judgment unless security is given, 
and the Court directs the defendant to give, secu- 
rity for the satisfaction of any decree that may be 
passed in favour of the plaintiff and notes that on 
failure of security being furnished further action 
under O. XXXVIII, r. 6 would be taken, the order 
is no longer one under O. XXXVII, r. 5 and an 
appeal from the order is competent. GENERAL OoaL 
SUPPLY Lp, AMRITSAR v KARAM CHAND THAPAR. & 
BROTHERS LTp , CALCUTTA i Lah 719 
O. XXXIX, r. 1. SEE OIVvIL PROCEDURE CODE, 
.1908, s. 151 79 
O. XXXIX, r. 2—Temporary . 1 
Conditions of granting—Delay in filing sirt— 
Injunction to prevent discharge of . employées— 
Whether can be granted—Applicant not having 
personal interest—Effect—Order refusing to dis- 
charge injunetion—Appealability of. 

The issue of a temporary injunction is governed by 











the same principlesas the grant ofa permanent 
injunction at the trial of a case. The mere fact 
that the suit would be infructuous -if the tempo- 


rary injunction does not issue is no. reason in law 


why it should be -granted. 


No injunction can issue except against a named ` 


person. Equity acts in personam and an injunction 
must be addressed to the defendant personally. 
‘he N-W. Railway Administration, Lahore, is not 
an individual; nor is the Agent, N-W. Railway 
an individual. | = 

Where a suit is delayed-till the lastdayand a 
temporary injunction is ‘applied for on the very day 
the guit is instituted and the facts underlying the 
application were known long before that, this in 
itself ig a sufficient reason for refusing to issue 

mporary injunction. = - i i : 

i a Fajanelion canuot be granted to prevent the 
breach of a contract to employ cértain people. 
_ .Nor.can aninjunction be, granted where the appli- 
cant hasno personal interest in the matter 

It is not open to a Court frivolously and vexa- 
tiously to issue such a process without proper cause 
and due consideration. l 

An appeal is maintainable against an order re- 
fusing to discharge an injunction issued under 
O. XXXIX, r 2, Civil Procedure Code. N.W. Ry. 
ADMINISTRATION V, N. W. Ry. UNION LAHORE 
i Lah. 49 


————— 0. XL, r.1411) -Order that it would be just 


and convenient to appoint a Receiver—A ppealability 


of. - : 

N decision that it is just and convenient to 
appoint a receiver does not amount to an order 
appointing a recelver and no appeal lies against 
such an order. -No inconvenience will be caused 
if the party objecting to this order has. to wait 
during the short interval that must elapse between 
such an order and the appointment.of a receiver. 
Jt is also- possible thatthe final order appointing 
a receiver may never be made. OHANDRASENA v. 
RAOJI . an, F Nag. 184 
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——-——-O. XLI, r. 4—Decree against firm—Decree 
valid against .one partner but proceeding on a 
ground common to all— Setting aside of decree. 
Where a decree has been passed against a firm 

even if it is found tobe a valid one as far as one of 

the parthers is concerned, and the decree proceeds 
ona ground common to all, it must be set aside 
in its entirety under O. XLI, r. 4, Civil Procedure 

Code. {JASKARAN Das-MuL OHAND v, Ram OUHAND-GOPI 

CHAND Lah. 1080 


—-——0, XLI, r 6G—Mortgage decree—Properties 
_ deteriorating in value— Stay of sale—Security from 
judgment-debtor for deficiency that may occur on 
sale— Necessity of taking. < 

Where the properties, subject of a mortgage 
decree, are deteriorating in value and are not 
insured, and most of them are capable of being des- 
troyed by fire, earthquake or other’ similar causes, 
it is only fair, before staying the sale at the 
instance of the judgment-debtor, to order him 
to give security for any deficiency that may occur 
in the recovery ofthe amount due to the decree- 
holder under the decree on the sale of the mort- 
gaged property. IMPERIAL BANK or INDIA, LYALLPUR 
BRANOH v Firm Tuakar  DAS-MATHRA Das 

Lah, 941 (a) 
————O. XLI, r. 10— Power of High Court to 
interfere—Reservation of revisional powers to High 

Court— Practice. 

The powers of the High Oourt in regard to secu- 
rity for costs are plenary powers. No officer is 
statutorily or otherwise designated who has the duty 
of determining what’shali be sufficient security. 
Consequently, that itis the Court's function to 
demand security and thatthe Court in delegating an 
ancillary function to one ofits officers may or may 
not reserve revisional powers to itself, RAYAPPA v. 
DHARNEPPA Bom. 1140 


O XLI, r.10—Security for cosis—High Court 
delegating to lower Court power to consider sufficiency 
of security—Lower Court not allowing opposite 
party to lead evidence as to unfitness of surety. 
in an application A obtained an order from the High 

Court directing B to furnish security for costs to the 
extent of Rs, 1,470. The order did not expressly state 
that security was to be furnished to the satisfaction 
of thelower Court. Butin the ordinary course, the 
First Class Subordinate Judge was directed to take 
the security. The Judgeaccepted a person as- surety 
on the report of the Mamlatdar that he was solvent 
to the extent of ks. 1,470. A objected on . the 
ground that evidence oflered by him as to the 
unfitness of the surety was not considered : 
Held, that the mere fact that for reasons of 
convenience the High Court had ‘delegated to the 
Subordinate Judge the duty of taking security did 
not prevent the High Court from satisfying itself 
that the security taken was sufficient or that it was 
taken after proper enquiry and that as there was no 
express order that the Subordinate Judge was to 
decide finally as to the sufficiency of the security, 
the High Court had power to review the order made 
by the Subordinate Judge: | | : 
Held, also, that although applications to interfere 
in such cases were not favoured, yetas the Subor- 
dinate Judge did not himself make any enquiry, the 
High Court would exercise the authority vested in 
them under O. XLI, çr. 10, Civil Procedure 
Code and allow the aggrieved party an oppor- 
tunity of léading evidence before the Subordinate 
Judge that the security was insufficient, and 
that the exercise of such power was not by 
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way of interference in appeal, RAYAPPA v, DHARNHPPA 
Bom. 114-0 
-— — O. XLI, rr. -23, 25, Sze Civin Procepure 

Cone, 120%, s 151 167 
————O XLI,r.27—Copy of sale deed not thirty 

years old—Admissibility—Provisions of r. 27 to be 

strictly construed. 

A document not thirty years old but purporting to 
be a recently made copy of a sale-desd cannot be 
admitted inevidence when no ground for admitting 
secondary evidence is proved and the evidence is not 
necessary for judgment, Order XL, r. 27, Civil 
Procedure Code should be strictly interpreted. 
AYA SINGA v. LATIF Lah. 820 

o. XLI, r. 27, $. 115—Remand—Inherent 
jurisdiction to direct remand — Remand with 
direction to admit addittonal evidence—Legality of 

— Gourt desiring to give facilities for adducing 

additional evidence — Whether justifies remand for 

re-trial. 

Tae mere fact that the plaintiff might have been 
beiter advised to apply for a commission at the trial 
of the suit would notin itself warrant the issuing of 
a commission by the Appellate Oourt, far less could 
it be held to justify the Appellate Oourt in issuing a 
general order for the admission of such additional 
evidence as either ofthe parties might wish to 
produce. 

The inherent power under s. 115, Civil Procedure 
Oude may be exercised when the trial Court has not 
tricd the ca3e properly. When this is found by 
the Appellate Court, that Court has jurisdiction to 
remand the case; but in the absence of sucha 
finding it cannot be held that the assumption of 
jurisdiction is justified or thst the Court has any 
jurisdiction by virtue of s. 115 to order a remand, 
that is tosay, the jurisdiction to order aremand 
under s, 115 only comesinto existence when the 
special circumstances create it. Jt certainly cannot be 
said that the Appellate Court is entitled to set aside 
a decision and order, a remand merely because the 
plaintiff might have been better advised to have 
applied fer a commission, or to adduce more evidence; 
that is to say, where the Appellate Court ought not 
to give facilities to the parties for adducing further 
evidence, the fact that the Court desires to doso 
cannot give it jurisdiction to set aside the decree 
of the Court below and 1emand the case for re-trial. 
GORAKH PRASAD SRIVASTAVA V. JHARI SHANKER SARDAR 


Pat. 962 

———O XLII, r. 1 (c). Sez Mapras HINDU 
RELIGIOUS ENDOWMENTS AOT, 1927, 8, 84 168 (a) 
——— O0. XLII, r. 1 (W) See CIVIL PROCEDURE 
Cope, 1908, O. XLVII, RR. 4,7 1126 


— 





O XLIV, r. 1—Application to appeal as 
pauper—Procedure—N otice issued to respondent 
—Whether precludes Court from considering the 
quesiton again. 

When an application for permission to appeal as 

a pauper is made, the Court has first to consider 

whether prima facie there is any ground for the 

rejection of the application. If the application is 
rejected, the whole matter ends there. If it is not 
rejected, a notice is to go to the Government Pleader 
and the respondent and when they appear, the Court 
hasto decide on hearing them whether the ap- 
plicant is in a position to pay the court-fee and 
further whether the decree is one which is contrary 
to law or to Some usage having the force of law or 
is otherwise erroneous or unjust. The fact that the 

Court has allowed notice toissue to the respondent 

will not preclude it from considering the question 

again, SECRETARY oF STATE V. Son BALI All. 624 
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— —O. XLV, r. 1, See Limitation Acor, 1908, 
ss, b, 12 (2) 290 
———0O. XLVI, r. 1— Reference to High Court— 


When to be made, 

It is not the object of O. XLVI, r. J, Oivil Pro- 
cedure Code, that Subordinate Courts should be 
enabled to relieve themselves of the necessity of 
deciding difficult questions arising before them to 
make a reference to the High Court calling upon it 
to do what could have been done by the Subordinate 
Courts. Husarn Baksa v. BRIGGEN SHAW All, 364 
—O XLVil—Review, grounds for. 

Review can only be granted on the grounds set 
out in O. XLVI, of the Oode: of Oivil Proce- 
dure SHEODHAR FPrasap SINGH v. RAMDEO PRASAD 
SINGH Pat. 947 
—--——0O,. XLVII, r. 1. i 

Sex O1vit PROOBDURE Cope, 1908, s. 47 549 

Ses O1VvIL PROOEDURE Cope, 1908, ss. 115,151 496 
———— 0O. XLVII, r. 1—-Clerical mistake not affecting 

decision—W hether a ground for review. 

Where it is apparent that the mistake is only ofa 
clerical nature and does not affect the actual deci- 
sion of the case, it is no ground for review. 
PUNAMOHAND MAHESHRI v. GapIRAM KUNBI 

Nag. 718 

———— O. XLVII, r. 1— Dismissal of foreclosure suit 
as against purchaser— Dismissal having same effect 
as discharge—No failure to apply apposite law— 

Review not competent. 

The dismissal of asuit for foreclosure against the 
purchaser has the same effect as that of discharge. 
The decree of dismissal will not preclude the 
subsequent mortgagee from suing on any other 
cause of action. There can be no apportionment of 
rights so long as the purchaser’s position is that of 
a mortgages. In such circumstances there will be 
no failure of apposite law and an- application for 
review cannot be allowed. PunamMoHAND MAHESHRI v. 
GopiramM KuNBI Nag. 718 

O XLVI, rr, 4, 7, O. XLII K.T (W)— Review 

—Appeal from granting review—Whether open to 

attack only on grounds in O. XLVII, r. 7. 

The powers of the Appellate Court under O., XLII, 
T. 1 (w) of the Code of Civil Procedure to hear an 
appeal from an order under r, 4 of 0. XLYII granting 
an - application for review, are limited by r.7 of 
O.XLV1II. An order granting review is therefore 
open to attack on the grounds mentioned in O. XLVII, 
r,7. Ram SINGH v. MILKIAT SINGH Lah. 1126 
—— Appendix F. Form No, 5,s.107 (2). Sze 

OIVIL PROCEDURE CODE, 1908, O. XAXVIII, R. Go 

9 

Sch Il, para, 1—Non-contesting defendant 

not joining in reference—Award if invalid as 
between plaintiff and contesting defendants. 

In a reference to arbitration when all the defendants 
do not agree to the arbitration, if the non-concurring 
defendant is anon-contesting defendant, the reference 
as between the plaintiff and the contesting defendants 
is valid and if the non-contesting defendant has by 
his subsequent conduct consented to the reference by 
being in Court throughout the whole of the arbitration 
proceedings, itis not open to himor to the plaintiff 
to maintain that he was nota party to the arbitration. 
JaGRue RAM v. KASHI PRASAD GUPTA All. 1168 
para. 1— Reference to arbitration 

only by parties interested —Parties interested, test 

to find out- Award, if canbe set aside on ihe 
ground that parties not interested have not joined 
in making the reference. es 

A reference to arbitration by parties interested in 
the subject-matter in difference between them is a 
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good reference under Sch. II, para. l, Civil Proce- 
dure Code. In order to find’ out whether the parties 
have interest in the subject-matter in difference, it 
is necessary to see the nature of the suit in which 
that question is raised and not the possibility of 
their havingany interest in a future litigation 
which may arise as the result of the decree in the 
suit. The award ona reference .made by parties so 
interested is alegal award on the ground that 
certain defendants who were not persons interested 
in the matter in difference, did not joinin making 
the reference. SHEODAHIN v. DASRATH DUDEY ie 

l l Pat. 512 


Sch. Il, paras. 17, 18— Specifice Relief Act 
(I of 1877), s. 20—Agreement to refer to named 
arbitrators—Absence of proviston for appointment 
of new arbitrator if any arbitrator refuses to act 
—Refusal toact by one of the named arbitrators 
~-Power of Court to make reference-under para. 
17 (4)—Institution of sutt—Stay, if can be granted, 
Where an agreement for reference to named 

arbitrators contains no provision for the appoint- 

ment of another arbitrator, in the case of refusal of 
any of the arbitrators named in tho agreement to 
act, the Oourt -has no power to make a-reference 
under s; 17 (4), Civil Procedure Code, and stay of 

a suit for declaration as-regards the matter in 

dispute cannot be ordered under para. 18, Sch. IJ, 

of the Civil Procedure Code. Daw Sawer THIT v, Ma 





THAN NYUN : Rany. 291 
Sch, Hil, para. 1. SEE O1vin PROCEDURE CODE, 
1908, s. 68 á 507 


Co-accused, statement of—Whether can form the 
basis of a conviction. See EvipENnog Act, 1872; s. 
colonization of Government Lands (Punjab) 
Act (V of 1912), s. 18—Interest in colony land 
~—Protection from attachment and sale—Transfer 
-~ of colony land—Whether act of insolvency —P*¥o- 
- vincial Insolvency Act {V of 1920}, s.-9 (1) (c) 

- Section 18, Colonization of: Government Lands 
(Punjab) Act,- protects an interest in colony land 
from attachment and sale by a Civil Court or’ in 
insolvency proceedings, Where the transfer of inte- 
rest in certain colony- land took place within three 
months ofa petition to adjudicate the transferee 
as insolvent and the transfer was effected by 
him for not being required by the colonization 
authorities to take up his residencs -in the colony, 
the transfer cannot besaid to be with intent-to 
defeat or delay his creditors. On the -basis of such 
transfer, noact of insolvency can-be- said to-ba com- 
mitted as required by s. 9 (1) (e), Provincial Insolvency 
Act. Frru MANAK UHAND-RALLA Ram-v-- LAKHMI Das 
| TU Lah. 833 


Companies Act (VII Of 1913), 5. 4—Jotnt family 
—Absence of agreement of partnership between 
members—Agreement of partnership by family with 
‘stranger— Members of family, if sub partners— 
Person,’ in 8. 4, meaning of. l 
If the various individual members of one or more 

joint families form an agreement of partnership 

amongst themselves, then, each individual member 

must be reckoned a person for the purposes of s, 4 

of the Companies Act, lf however there has been no 


agreement of partnership but there is merely ‘a ` 


family partnership created by the operation of law, 
sothat the individual members are governed by 
the principles of Hindu Law and not by the Contract 
Act, then the individual members are merely sub- 
partners in any agreement made on bekalf of the 
family and: the joint family consisting of these 
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“the place where, a call is to be 
- Minor matters of much less consequence to a share- 


-without objection from the 


-that there had teen no 


- (which would be the natural method of 
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Companies Act—concld. 


members should be reckoned as one person for the 
purposes of a. 4 of the Companies Act; BisaNCHAND 
CHAMPALAL GINNING Factory Vv. Govinpsa VISHNUSA 
Nag. 694 

——— 88. 216, 217—Official~ Liquidator, if a 
public officer, Sree Civin Procepure Cops, 1968, 
“Bs. 17 (2), 80 ; . 448 


S$, 227 (2)—-Scope of—Transfer of shares— 
Jurisdiction of Court after transfer to order that the 
transaction ts a good transaction 
“ The plain reading ofs. 227 (2), Companies Act, is 
that it is within the jurisdiction of the Court at any 
time after the transfer of the shares to order that 
the transaction is a good transaction and shall 
stand.. The words “every transfer of shares : 
shall, unless the Court otherwise orders, be void,” 
Clearly allude to a transfer of shares which has 
actually taken place. Complete ` discretion has 
been left to -the Court to do whatever it may 
think just in a matter of this sort. The 
section -cannot be construed to mean that every 
transfer of shares without the prévious sanction ‘of 
the Court is void. Bre ORAND v Joan Bros 
: All, 498 (b) 

Company—orfeiiure of Sshares—Share-holder, if ` 

can be re-tnstated without his consent—Call—Resolu- 

tion’ for call without fixing time or place of pay- 

ment —Validity of —Hesolution of directors regarding 

forferture—Necessity of-—Irregularity, if can be 

waived—Forfeiture acted upon for two years— 

Setting aside of, if proper. = 

A forfeiture of shares, which involves reduction of 
the company’s capital, can only be carried out under 
the articles of association of the company where a 
call has been validly made, and that call hasnot: 
been paid. Where no call has been made the forfei- 
ture is oulside the powers of the company and hencs 
invalid: ` 

It is not necessary to have a- formal resolution of 
the directors specifying the-person to whom, and 
made, These ars 


holder than the fixing of the time for 


_ ul payment. 
Even if it were necessary to havea formal 


resolu- 


-tion of the Board stating.the name’ of the person 


to whom, and the place where, the call! should be 
paid, that is a matter which it would be open to 
the parties to waive. 

Per Beaumont, C J—Tohold that a forfeiture 
solemnly resolved upon and enforced for two years 
share-holder should be 
set aside as ultra vires-of the company on the ground 
formal resolution of the 
directors dirécting thatthe calls be paid to the 
agents atthe registered office ‘of the vompany 
payment} 
would be to take much too narrow a view. DHANRAJ 
KESHRIMAL JHALANI v H, H. Wapra ` Bom, 143 


———ûlemorandum of Association—Contents of— 
Articles of Association, _ reference to — When 
permissible, 


Exceptin respect of such matters as must.. by 


- Statute be provided for by the memorandum ofa 


company it isnot to be regarded as the dominant 
document, but is to be read in conjunction with the 
articles of association and in such cases the two 


documents must-be read together at all events so 


far as may be necessary to explain any ambiguity 
appearing intheterms of the memorandum, ar. to 
supplement if upon any matter as to which it is 
silent. ANGosTURA BITTERS V. ALBERT KERR sie 

- P. C. 654 


= 
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Compromise— Compromise of possessory  suit— 
Question of jurisdiction to entertain suit not raised 
—Subsequent High Court decision regarding 
jurisdiclion~ Compromise, tf can be impeached on 
that ground, 

Where in a suit for’ possession filed by a tenant 
under s 9, Specifice Relief Act and compromised in 
1908, the jurisdiction of the Vivil Court to entertain 
the suit wasnot questioned and subsequently in 
1913, the majority of Judges in another case decid- 
ed that the Civil Court had no jurisdiction in such 
matters,-and on the basis of this decision, the-com- 
promise decree was impeached : 

Held, that the decree could not be attacked on that 
ground. SHAIlLA BALA Davi v, GANGA NARAYAN BHAKAT 

< Pat 353 
varying and defining terms of existing 
tenancy—Registration, necessity of — Regtstraiton 

Act (XVI of 1908), s 17 (1). (b). (e). 

A compromise which merely varies or defines 
some terms ofa tenancy which is already existing 
does not require registration and is admissible in 
evidence without registration. SHAILA BALA Devi, 
GANGA NARAYAN BHAKAT Pat 353 


Defendant allowed to build structure on site 
worth less than Rs. 100—Payment of Rs. 50 to 
plaintt}f—Parties acting on compromise—Subsequ- 
ent suit by plaintiff for removal of building— 
Compromise unregistered—- Admissibility. 

Plaintif sued for the demolition of certain 
structures made upon a piece ofland by defendant 
who set upin defence a compromise suid to have been 
arrived at between the parties in the course of criminal 
proceedings under s. 145, Crimiual Procedure Uode. 
The site was valued at less than Ks. 100 and under 
the compromise, defendant was allowed to erecta 
building and plaintiff was also allowed to build a 
new room and was paid Rs. 60. The compromise 
was acted upon : 

Held, that though: unregistered, the compromise 
was admissible and that asthe parties had enjoyed 
benefit under it, the plaintiff could not be allowed 
to resile from it, JAWAHIR v. Mata DIN 

$ A Oudh 867 

-Enquiry into: question oj paupersim—Com- 
promise out of Court by Pleader—Whether binding, 
Where the Pleader of the plaintif, a pardanashin 

lady compromises with the defendants in the course 
of the enquiry by the Tahbsildar into the question of 
paupersim of the ‘plaintiff under order of the Ool- 
lector : ~ 
_ Held, that no compromise could have been entered 
into unless it was sanctioned by the Court and that 
the compromise made out of Court was net binding 
on the plaintiff. Garsa Sines v. HARMOINDAR KAUR 
Lak. 1106 


Contract. Sze RAILWAY 610 


4 


- 





breach of contract and enforce it against defendants, 

whether can be allowed, 

It is an inconsistent and inequitable plea to allow 
the plaintiff to say that he shall get the benefit of his 
own breach of contract and at the same time enforce 
his contract against the defendants. JIWA RAM v. Man 


SINGH j Lah 943 
——— Hire Purchase agreement. Sse Contract Act, 
1872, 5,103 Exorp. 1 822 © 


Hire purchase agreement— Purchaser given 


option to terminate contract on payment of hire 


due and return of article—Transaction, if a. 


sale, 

Where under an agreement of hire purchase the 
purchaser is giventheoption to terminate the con- 
tract of hire at any time by returning the article 
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Breach—Plaintiff's piea to benefit by his own - 
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hired and paying the hire due up to date of such 

return, the transaction cannot be. regarded as an 

out and out sale, BALMAKUND V MAHESH Narain 

Oudh 793 

; Mercantile contract ‘in print—Addiiton of 
words in ink—Construction of contract. 

Where in a mercantile contract which is in print, 
a clause is added in ink, itisthe duty of the Court 
to reconcile the words in inkund in print and to see 
if the intention of the parties can be gathered by 
reading both together. Effect must be given to the 
words in ink according totheir .grammatical and 
ordinary sense. In re SRIKRISHNA Kuanna Sind 977 

Mistake of parties, effect of. SEE DEn E 

- 2 
—Restriction of major person's right to marry 
according to her choice—Whether a void contract. 

A contract affecting a major person and res- 
tricting her right of marrying according to her 
own choice, is a void contract. SHAHZADA v, MAHOMED 
RASUL : Pesh. 1051 
Sale of house-site by Municipal Council— 

Stipulation that house must be constructed within 

three years and that in default title would cease— 

Contract, whether void or voidable at the option of 

Council—Right to claim refund of price paid. 

Where certain sites were sold by a Municipal Council 
with a stipulation that the vendees should begin 
to construct houses there withintwo years and that 
if they failed to complete the construction within three 
years their title to the sites would cease and determine 
and they would be entitled only to £0 per cent. of 
the price originally paid by them anda person who 
had purchased one of such sites, without taking 
any steps to construct a house, applied after the 
expiry of the prescribed period for return of £0 per 
cent. of the price ; 

Held, that the contract did not become void cn the 
happening of the contingency, but was only voidable 
at the option of the Municipal Council and the 
plaintiff was not entitled to claim a refund, 

No onecan be permitted to take advantage of his 
own wrong. MuNICIPAL COUNQIL, KUMBAKONAM V. 
KC RISHNAMAOHARYA Mad, 170 

Two contracts one for sale and the other for 
purchase of same amount—Intention to cancel 
coniracts— Liability under contracts, when arises | 

Letters Patent (Bombay), cl. 12—Limitaiion Act LX 

of 1408), 3. 3—Plaint, presentation of-—Leave under 

cl. 12, if makes any difference as to presentation of 

plaint—Civil Procedure Code (Act V of 1808), 0. IV, 

rr. l, 2. 

Where there are two contracts, one for sale, 
and the other for purchase, of the same amount, 
of the same class of goods, e. g., one hundred 
bales of cotton, for settlement on the same day, 
the obvious intention of the parties is, that the 
contracts should not be carried out according to their 
terms but should be treated as balancing each other. 
In such a case, generally speaking, the parties intend 
that the contracts shali be concelled, and that in lieu 
of the existing contracts, there shall be afresh 
contract under which one party has to pay and the 
other to reseive on the due date the difference, and 
neither party is to insist on the original contracts 
being carried. out according to their terms. The 
Court may readily infer such a fresh contract, either 
from the terms of the instructions for the second 
contract in referring to an intention to close the first 
contract, or from the manner in which ihe contracts 
have been dealt with in the books,e. g., by treating 
the first two contracts as cancelled, and replaced by 
a liability to pay or a right to receive the difference, 


SUIT 
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or by other sufficient evidence. But, the liability 
to pay or receivé the difference on the contracts 
would only arise, in the absence of agreement to the 
contrary, on the day fixed forthe performance of the 
original contracts 

‘Under the rules and practice of the Bombay High 
“Qourt the proper _officer to receive the plaint is the 
Prothonotary, or somebody in his office to whom the 


-duty is delegated by him. The plaint, even where 


leave is required, is presented when it is handed over 
by the ‘plaintiff or his agent to the proper officer 
in the Prothonotary's Office. If leave is required, 
the plaint must be submitted to the Chamber J nudge 
and leave obtained from him under cl. 12, of the 
Letters Patent. When that leave is obtained -the 
` officer in the Prothonotary’s office must see that the 
-plaint is in order and admit it under O: IV, r. 2 
Oivil Procedure Code and he cannot admit the plaint 
until the leave’of the Judge has been obtained. But, 
the obtaining of the leave of the Judge and the 
admission of the plaint doesnot affectin any way 
the presentation of the plaint for the purposes of the 
Limitation Act, RAMGOPAL Q@HUNILAL v. RAMBARUP 
 BALDEYDAS ~ ~ Bom. 1038 


Void dana Breih of void contract— 
Amount advanced by one party—Recovery of. 
Where a void contract remains unperformed, the 


amount advanced by one ofthe parties thereto can 


be Tecovered. SHAHZADA v. MAHOMED RASUL 
Pesh 1051 


- ———— Voidable treating it as 
walid— Estoppel. 

Where a contract is unenforceable by A and di 
| able atthe option of B who failing to exercise the 
option of treating it as void, treats it as valid and 
nominates a person as arbitrator, having ~ac- 
cepted a chance of having an award in ~ his 
favour, # is estopped from denying the validity of the 
submission and ‘alleging that he himself andA 
obtained the award arbitrarily. Rampas Topanpas & 
. Son v KonDANMAL PHAGUMMAL | Sind 372 


- Contract Act (IX of 1872), ss. 2 (1), 236—Agent 
pur porting to act for undisclosed principal who does 
not exist in fact—Contract, tif canbe sued upon — 
Contract in circumstances mentioned in s, 236— 
Validity of. 

Section 236, Contract Act, is nob restricted to cases 
where the agent purports to act for a named principal, 
If a person purporte to act as an agent for an un- 
disclosed principal and there is no undisclosed 
principal in fact, the section applies- and he cannot 
sue on the contract. The section does not enact that 
the contract is void in circumstances mentioned in 
the section. It only provides thatthe alleged agent 
cannot require its performance. Being therefore en- 


contract — Party 


- forceable by ome of the parties and not enforceable 


by the other, itis avoidable contract under.s. 2 (1), 


Contract Act. Rampas Torpanpas & Son v. KonpANMAL 
PHAGUMMAL - Sind 372 
"S, 7. SEE INSURANOE . 522 


—s, 25 (3)—Time-barred debts of Hindu father 
—Pro-note by sons—Sons, 

~ Consideration— Hindu Law. 
Where the. sons of a Hindu father execute a hand- 

note forthé time-barred debts of their father, they 

cannot be made personally liable inasmuch as under ~ 





the law they are liable only to the extent of the assets ' 


which have come into their hands. If the promise 
is to pay the debt personally, that promise will be 
without any consideration or in other words, there 
will be nfo consideration for making a promise to - 


INDIAN OASES. ` 
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if personally liable— 


[1934 
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pay the debt personally. ABANI Bitas BANERJEE V. 
KANTI CHANDRA SINHA ; Cal.1035 (a) 
—-—— 5. 26, NEE Contraor 1051 
——_§. 43-—Joint hand-note— Joint . decree— 


Realisation from one person—Suit for contribution 
by him—Absence of contract that he was not en- 
titled to compel co-promissors to contribute— Decree 
to be passed —Second Appeal— Lower Appellate Court 
misdirecting itself in considering the point to be 
decided —Finding on this point, if binding in second 
appeal, 

Where A and two others jointly executed a. hand: 
note and there was no provision:in -the.contract by 
which A and the others bound themselves to repay 
the loan to the promisee, to the effect- that A would 
not be entitled fo compel the other. joint promissors 
to contribute equally with himself to the performance 


- of the promise, and on a joint decree being passed in 


a suit by the promises, the amount was realised: by A 
who thereupon filed a suit for contribution against 
‘his co-promissors: 

Held, that under s 43, Contract Act, the Court.had 
no option but to grant a decree to A especially as 
there was no material before the Court to enable it to 
come to the finding that under the terms of the con- 
tract the entire liability for the money borrowed was 
to be borne by A alone; 

Held, also, that it was open to the co- promisgors to 
prove that they had entered into the contract merely 
as sureties, 

Held, further, that the lower Appellate Court was 
not called upon to decide at all whether the loan had 
been taken by A alone or by him and the others joint- 
.ly_and the Court entirely misdirected itself in con- 
sidering that this was the principal point for deter- 
mination; and that the lower Appellate Court having 
made ‘this initial error, its finding that the loan WA 
taken by A alone was not -binding in in ae 
NITYANAND v. RADHACHARAN ne ey 


s 63—Remission of part or whole er contract 

— Consideration, if necessary. 

Quære: —Whether consideration is necessary for 
the remission ofa partor whole of the contract 
under -s, 63, Contract Act, SHEOPARTAP GULZARILAL V. 
MURLIDHAR GANPATRAM Pat. 501 


———— sS. 69, 70—Transfer of Property Act (IV 
_ of 1882), s. „92—Mainienance decree—Impleading 
of mortgagee of property charged— Mortgagee, if 
bound to pay—Payment by him—Right io be 
reimbursed by other judgment-debtors—Subrogation 
. — Person paying maintenance charge decree 
The. right that a person has under sa. 69 and 
70 ofthe Contract Act canbe kept separate from 
his right of subrogation under s8. $2 of the 
- Transfer of Property Acté--and- the right of 
contribution, which is a personal one,--should be 


- enforced personally, and: therefore the defendants 


should not be made to pay more than‘ their res- 
pective shares. A suit for contribution under s 69 
or70 of the Contract Act- is -analogous to a Buit 
unders.43 of the Act, and ‘in a -suit under the 
‘latter section: the plaintiff can - only make the 
_ defendants contribute in equal | or proportionate 
- shares. - wS 

- Where a person who is not personally bound by a 
maintenance decree is Impleaded -only because he 
held a mortgage on the prdperty- charged, he is 
not legally bound:to pay the decretal amount within 
the meaning of 5.69, Contract - Act, when he pays 
the decree amount, he obtains a right under s, 69 
to be reimbursed. Under such circumstances the 
judgment-debtors -are liable -for-- the mortgagee’s 


pal 
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claim for contribution under ss, (9 and 70, 

Under a, 92, Transfer of Property Act, a person 
who has paid off the amount under a decree having 
a charge for maintenance becomes subrogated to the 
Tightsofthe decree-holder and hasa charge against 
the property SAVITRIBAI v; NANHELAL Nag. 815 


——-——--§, F2—Civil Procedure Code (Act V of 

. 1908), O. XXI, vr, 89—Deposit-of amount to set 
aside sale—Whether a voluntary payment—Amount 
deposited, if can be recovered from decree-holder. 

Where the owner ofa property in order to save 
the property from sale, pays the amount to the 
decree holder, he can recover back the money 80 
~ paid unders. 72, Contract Act, on the ground that 
the payment was involuntary or obtained by 
coercion- But where the money has been paid 
after the sale under O XXI, r. 89, Oivil Procedure 
Code, in order to get the sale set aside, the pay- 
ment will not be a voluntary payment and cannot 
be recovered from the decree-holder under s. 72, 
Contract Act. He is only entitled to a declaration 
against the decree-holder that the property is not 
liable tobe - sold in execution of the decree. 
SHANKARRAO V VADILAL Bom. 74 
5, 73. Sze Conrract Acor, 187?, s. 108, 
EXxXOEP 1 822 
S, 73—Consignmeni of 200 bundles of steel 

rods through Ratlway—Nine bundles found to have 

been changed—Refusal to take delivery—Offer of 

Railway Company to take delivery of 191 bundles 

— Refusal te accept—Suit for damages—Comopetency 

of-—Railway—Risk Note FormA. - - 

A consignment: of - 200 - bundles of steel 
rods was despatched from Ato B. On the con- 
signment arriving at B, the plaintiffs refused to 
take delivery on ths-ground that nine bundles out 
of the 200 bundles of- steel rods had been 
changed and did not bear the marks which were 
on the invoices of the shippers from -- Europe, 
The Railway Oompany asked the plaintiffs to take 
delivery on a clear recsipt as the number of 
bundles was correct, and they suggested that a 
refund of freight should be granted only on the 
shortage of twelve maunds odd -in the weight. The 
plaintifis objected to this procedure and. after ex- 
change of communications, the plaintiffs filed a 
suit claiming damages in respect of all the bundles : 

Held, that the failure of the plaintiffs ta accept 
-the offer of the Railway Company, governed the 
rights of the parties-and having once refused that 
offer, the plaintiffs were not entitled to claim any 
damages in regard to the 191 bundles; the legal 
rights ofthe plaintiffs being limited to the return of 
the 191 bundles. SECRETARY or STATE v. RAcnubar 
Dayan BABU Ram, OAWNPORE °C * All. 226 (b) 


s. 74—‘Penalty, significance of -—-Compound 
interest at same rate, if in the nature of penalty 
-Enhanced rate, if amounts to penaliy—Discretion 
of Court—Reasonable compensation, 

The word ‘penalty’ ins. 74, Contract Actis used 
in the sense of a secondary stipulation which provides 
forthe payment of an additional burden on default. 
The parties may themselves contemplate at the time 
of the transaction that there might be delays in 
payment and in such cases compound: interest 
at the same rate should -be provided 'for and 
the theory on which. all Courts have , hitherto 
proceeded is that- compound interest at the same 
rate is not a penal term in a primary. stipulation. 
Wherethe rate is the same, asa matter of construc- 
tion, thé Court should ‘properly construe the stipula- 
tion as to compound interest as a primary stipulation 


"e 
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unless such a construction is impossible, Where the 


vate is increased it is to be certainly regarded as 


penalty. The Court sometimes may award to the 
plaintiff the amount according to the secondary 
stipulation as a reasonable compensation. But 
it is not so bound to ‘give.- What. the Court 
should give depends on the actual circumstances of 
each case. No-ruleofJaw can be laid down that in 
particular cases compound interest at the original 
rate -should be allowed. The matter is in the 
discretion of the Court and the discretion, ought 





to be judicially exercised. Rama Krisunayya V. NETI 
VENKATA SOMAYAIULU Mad. 467 F.B 
—ss. 108 Excep.1, 73—Sale of Goods Act 


(ITI of 1930), s. 30—Hire purchase agreement— 

Rights of parties—Buyer selling car to third person 

—Third person not having knowledge of lien of 

original vendor — Possession of third person; nature 

of —Right to sue for dispossession — Transferability 

—Mere right to sue—Transfer of Property Act (I V 

of 1882), s. 6 (e)—Damages— Interest, if can be 

allowed as damages. 

In the case of a hire purchase agreement tue 
determination of the question whether the buyer 
of the goodsfrom the person in possession would 
be protected under the former s. 108, Excep. 1, 
of the Contract Act or under the present 
s. 30 of the Sale of Goods Act, usually de- 
pends on whether the person in possession, who’ 
transferred the goods, was really a purchaser or only 
a hirer. If the person in possession under the so- 
called hire purchase agreement isto be considered 
a purchaser, then he can transfer a good title to 4 
buyer, who buys without notice of any lien on the 
goods, and such a buyer is protected, formerly 
under s. 108, Excep 1, of the Contract Act and now 
under gs, 30 of the Sale of Goods Act. If, on the 
other hand, the person in possession is only a 
hirer, he cannot transfer a better title than he 


himself has, i.e. the only title he can transfer 
is the title under his’ agreement of hire 
purchase; and, if he transfers that title, his 


transferee can complete the agreement by paying 
the instalments and otherwise complying with the 
terme. s 
- Where a person has not merely an option to buy a 
car under the agreement but he has actually bought 
and bound himself to pay the price, and a third 
person--purchases the car from him without notice 
of any lien ofthe Company on the car, he will be 
protected under the First Exception tos 108, Con- 
tract Act and the car cannot be taken from him, 
If he is dispossessed, the prior purchaser is liable 
to him for breach of the agreement and the tortious 
act of dispossession. But his right is personal and 
cannot -be transferred, itbeing only a mere right to 
sue. >- - stage A 

Interest cannot be given- merely because money- 
due has been withheld, but can -be awarded by way 
of damages under s., 73 of the Contract Act. 
Where damages can be claimed, interest can usually 
also be allowed under s 73 of the Oontract Act 
unless there is any other measure of compensation, 
Buch as the difference. between the purchase- price 
at the time of the contract and the. purchase price -~ 
at the time ofthe breach. NavnitpAs v. MANCHABSA 
: Nag. 822 
————§.126—Contract of guarantee—' Principal 

debtor’ not in existence— Contract, if can be made. 

A contract of guarantee as defined in s. 126, 
Contract Act presupposes the existence of a “prin- 
cipal debtor ` and no suzh contract can ‘ be made 
before a sale has taken places- when there. is no 


er, ror 
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principal debtor in existence in respect of whose 
default the guarantee can be given. MUHAMMAD ISHAK 
v, BALAJI Nag. 585 


—5. 128—Principal debtor and surety—Sale 
deed by plaintiff—Amount left with vendee to pay 
vendors’ creditor—Security bond agreeing to pay 
amount left unpaid with vendee—Amount not paid 
to creditor— Plaintiffs paying amount—Remedy 
against vendee, if barred ~ Limitation Act (IX of 
1903), Sch, I, Art. 132—Security bond, if can be 
enforced against vendee. 





On February 19,1917, asale deed was executed 
by the two plaintifis and their predecessor in favour 
of the defendant's wife conveying several items of 
properties. Out ofthe sale consideration = sum of 
Rs. 119-l was left in the hands of the vendee for 
payment to a decree-holder who wasa creditor of the 
vendors. On the same date the defendant, who was 
the husband of the vendee, executed a security bond 
under which he agreed to pay to the plaintifis in part 
the amount left in the hands of the vendee which 
remained unpaid, together with interest which might 
accrue under the decreeon account of delay in pay- 
ment as wellas costs and damages, if any, suffered 
by the plaintifis on accountof any contingency, 
The vendee did not make the payment to the decree- 
holder of the vendors and the plaintifis ultimately 
had to raise Rs. 140 under a hypothecation bond 
Carrying interest at 2 per cent. per mensem com- 
pounded every six months in order to pay off this 
part of the decretal amount. The amount was paid 
by them on April 20, 1918. Having waited for 
many years they broughtthe suit against the 
defendant on May 28, 1928 : 

Held, that the vendors had a statutory charge upon 
the property inthe hands ofthe buyer, that the 
vendors could therefore have enforced this charge 
against the property in thehands of the vendee 
within 12 years of the date of the sale deed under 
Art, 132, Limitation Act and as this period had not 
expired at the time of institution of the ‘suit, there 
was no question of the original vendee having been 
discharged. 


Held, also, that the plaintiffs were therefore entitl- 
ed to enforce the security bond against the vendee 
because the vendee failed to pay the amount which 
was leftin her hands for payment to the previous 
creditor, but as under the terms of the security bond 
the defendant undertook the liability for any part 
of the amount left in the hands of the vendee which 
remained unpaid as well as for interest that might 
have accrued under the decree on account of the 
delay in payment and also for any damage that the 
vendors might suffer on account of any contingency 
the defendant was liable to pay the sum of Rs, 119-1. 
with interest, AHMAD ALI v, RAIHAN Raza All. 639 


———s. 128 —Scope of. 

Under s. 128 of the Contract Act the liability of a 
surety is co-extensive with that of the principal 
debtor only when it is not otherwise provided for in 
the contract. AHMAD ALI v. RAIHAN Raza All, 639 
$.148. Sze Pena Cope, 1860, s. 408 814 


ss. 145, 149—Sailment, essentials of. . 

It is an essential” element of ss. 148 and 149, 
Contract Act, that there must be the putting into 
the possession of the bailee or of his agent of the 
goods in question. DULI OHAND v, JWALA PRASAD & 
Sons All. 644 


——~—-$8. 148,149, 151—Goods not put in 
possession of bank—Bank taking possession of only 


—— 





Z INDIAN OASES. 


- claim which it may have against 


[1934 
Contract Act—concld. 


document of title—Bailment of goods, if constituted. 

Where the goods were not put into the posses- 
sion of a bank and all that wag done was that the 
bank received a document of title to the goods and 
the bank received that document in order that 1 
might be handed to the consignee by the bank and 
the consignee would pay a sum of money to jit: 

Held, that by this transaction the goods would 
never come into the possession of the bank and 
there was no bailment of the goods and no duty 
ofa bailee would be castonit. 

Where a bank merely takes possession of a docu~ 
ment of title the responsibility of the bank under 
s 151 is for the safe custody of the document of 
title and not forthe safe custody of the goods, 
DULI OHAND V JWALA PRASAD All. 644 


—--— 5, 253. SEE PARTNERSHIP 515 
——- 5 263. Sez Crvin PRroOEDURE OoDE, O. 
XXL, s. 115 333 


Co-operative Societies Act (H of 1912)—-Rules 
under the Act, r. 14—Transfer of Property Act 
(IV of 1882), s. 52—Purchase pending execution 
proceedings for sale of mortgaged properly under 
award made by Registrar—Applicabtlity of rule of 
lis pendens—Regisirar, whether ‘Court—Hxecution 
proceedings in Court, effect of —Power of Registrar 
to pass morigage decree—Kxecution Court— Power 
io question validity of such decree. 

The Registrar of Cooperative Societies acting 

under r. 14 of the rules framed under the Oo- 


- operative Societies Act isa ‘Court’ for the purposes 


of s. 52 of the Transfer of Property Act. 

At any rate, when once the award made by him bas 
been put before a competent civil Court in execution 
and the Court directs the sale of mortgaged property, 
any purchase during such proceedings will be 
subject to the rule of lis pendens. 

Section 52 of the Transfer of Property Act lays 
down a general rule of lis pendens and the principle of 
the section applies to such cases whether s. 92 is in 
terms applicable or not. - 

Whether the Registrar of Co-operative Societies 
is empowered to passa mortgage decree or not when 
such a decreas has been passed and itis sought to be 
executed, the executing Court cannot refuse to 
execute the decree nor could it demand it in any way, 
as it cannot be said that the decree is in such cases 
on the face of it passed without jurisdiction. VeLayupa . 
MUDALI v. CO-OPERATIVE RURAL CREDIT SOCIETY, 
ULAKOTTAI Mad, 1098 


———s 43—Rules framed under s. 43, T. 12— 
Claim of society against non-members—Mode of 
enforcement—Decision of Registrar ‘against non- 
member—Whethera nullity—Decision, if can le 
executed against non-member asa decree. . i 
Under r. 12 of the rules framed under s. 43 of 

the Oo-operative Societies Act, it is only members 

and persons claiming through members against 
whom the Registrar can pronounce a decision 
which can be executed as a Oivil Court decree. 

The society must enforce in the regular course any 

outsiders. The 

decision of the Registrar so far as it affects a non- 
member is & nullity as being made without juris- 
diction, This question must be considered by the 

Court executing the decision ifit is raised by the 

person affected. HARIDASI GHOSH V. MOTIHARI ‘Town 

Co OPERATIVE SOCIETY Pat, 730 


Co-owners—Adverse possession—Sole occupation by 
one, if sufficient— Suit asto a particular portion of 
property  decided—Subsequent suit beyond juris- 
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diction of Court by addition of claim to other pro- 

perties— Whether barred — Civil Procedure Code 

(Act V of 1908), s JI. 

When the parties are co-sharers, co-owners or 
tenants-in-common and no partition has taken place 


between them, the sole occupation of one of them is < 


not prima facie inconsistent with the rights of 
others. Therefore, mere non-participation in ths 
profits by oneand exclusive occupation and enjoy- 
ment of the joint property by the others is not per 
se adverse ; inorder that possession may be adverse, 
there must be (a) a disclaimer of the other's right 
by an open assertion ofa hostile title on the part 
ofthe co-owner setting up adverse possession, and 
(b) notice thereof to the others either director to be 
inferred from notorious acts and circumstances 

If asuit which is brought with reference to a 
particular portion ofthe property, has been tried and 
dismissed or decreed, the position so far as that por- 
tion of the property is concerned | cannot be got rid 
off by bringing afresh suit including in the claim 
other properties, which inclusion makes the whole 
value of the suit beyond the jurisdiction of the 
Court which decided that suit; otherwise there cannot 
be any finality YAKUT v. INAYATULLAH Pesh, 926 


Copyright Act (lil of 1914), Sch. I, $. 2 (1), 
proviso {ivji—Scope of the proviso—faking two 
poems from eack work of a poet, whether protected. 
The previso (iv) to s. 2 (l)of the Oopyright Act 

was not intended to protect a person who brings out 

an unauthorised edition of a poet's poems by taking 
out two poems out of each of the many works publish- 
ed by him separately. 

Quere :—Whether when a number of poemsare 
brought out in one volume the whole volume is to be 
considered a literary work of the author or whether 
each separate poem in that volume is to becon- 
sidered a separate literary work EpuyoationaL Book 
Depot v. De, RABINDRA NATH TAGOBE 


Go-sh arers—Adverse possession—Transferee from 
co-sharer—Possession of vendor, whether adverse to 
transferee, 

In the case of co-sharers, the possession of one 
co-sharer is the possession of all the co-sherers 
and a co-sharer will not be permitted to 
claim the protection of the statute of limitation 
unless it clearly appears that he has repudiated 
the title of his cosharer to his knowled:e and is 
holding adversely to him, In other words, there 
must be an overt act showing adverse possession, 
and that act must be brcught home to the co-sharer 
against whom adverse possession is claimed. The 
same principle applies to the case of a 
transferee from co-owners Therefore, possession 
of the vendor is not adverse to ths vendor's trans- 
feree where the vendor had sold only a share 
and continued to be a co-sharer in the holding. 
Mas Ras v. OUHHOTU - Lah. 1112 

Exclusive possession by one co-sharer, if 
amounts to assertion of exclusive title—Butiding 
of residential house on land—Effect of. 

Exclusive possession by a  co-sharer is not an 
assertion of exclusive title and what amounts to 
ouster is a question of fact depending on the circum- 
stances of each case. Where a co-sharer builds his 
residential house on the land, it amounts to an asser- 
tion of hostile and exclusive title tothe knowledge of 
his co-sharers. JIWA Ram v. MAN SINGH Lah 943 
Suits for profits—Profits collected in one 
year—Suit after iis expiry —Maintainubility of suit 
—Payment of revenue by original proprietor— 
Hight of co-sharer to profits, g i 
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As a matter of practice, suits are instituted and 
decreed in respect ofcollections made in a certain 
year for that year andthe years preceding -There 
is nothing in law to prevent a co-sharer from 
claiming his share of the profits for a certain year 
collected in that year and after its expiry. 

A co-sharer is entitled toa share of profits left 
after payment of Government revenue and other 
charges even ifreyenua had heen paid by the 
original proprietors, PARBATI DEVI v. BANWARI LAL 

All, 834 (b) 


Costs—Discretion—Interference in second appeal— 

Rateable costs, 

The question of costs isa matter of discretion 
for the Courts and unless the Qourt has acted in 
infringement of some definite rule or principle the 
High Court will not interfere in second appeal. 
The contention that in the absence of an appeal or 
crogs-objection filed inthe Jower Appellate Court, 
the Court had no jurisdiction to makethe parties 
receive rateable costs, has no force. It is open to 
the lower Appeliate Court to give the defendant 
credit forthe costs incurred by him in the first 
Court so long asthey didnot exceed the amount 
which it was going to decree to the plaintiff. Musr 
IMRAN v. COLLECTOR oF BIJNORE All, 1166 


Order for cosis—Necessity of passing. 
Although it is within the Court's discretion to al- 
low or disallow costs, still the Oourt is bound to 
pass an order with regard to costs. Mrs. Hanna 
EstELLEE DEAR v. CoLIN MAOGREGOR Daan MURRAY 
Pat. 305 


Costs allowed in trial Court—When can be 
disallowed in appeal, 

In an appeal on a suit on a mortgage, it appeared that 
the appellants were merely calling upon the plalntiff 
to giveeffect to a Stipulationin a mortgage deed and 
the settlement entries were in their favour. Italso 
appeared that the plaintiff did not offer the full 
mortgage money tothe defendants before bringing 
the suit. The lower Appellate Court disallowed 
costs tothe appellants. which had been allowed by 
the Court of first instance: 

Held, that there wasno good ground for disallowing 
the costs to the appellants. SAPNESWAR PATI v. BRUNDA- 
BAN PANDA Pat. 429 


Court-fees—Prayers, whether ‘distinct subjects’, 
Sre C1vin PROCEDURE Cope, 1408, O. XXI, Rr, 6 
; i 150 


- Suit for declaration only —Consequential 
relief notsoughi—Order for payment of ad valorem 
court-fee—Whether proper—Material irregularity. 
Where therelief sought in the plaint is merely 

to the effect that the property in suit or at least the 

plaintiff's share therein was not liable to attachment 
and sale in execution of'certain decrees obtained by 
the defendants against his father, and the plaint 
read as a whole shows clearly that the plaintiff 
seeks nothing more than a declaration about the 
property not being liable to attachment and sale, no 
consequential relief is sought and anorder requiring 
the plaintif to pay advalorem court-fee cannot be sup- 
ported and in passing such an orderthe lower Court 
would be acting with material irregularity. 
ADESHWAR PRssaD v. BADAMI Devt Oudh 908 (a) 


Written statement filed opposing application 
by Official Liquidator under the Companies Act to 
set aside transfers as fraudulent—Whether should 
be stamped— Court Fees Act (VII of 1870), 8.19 (iii) 
Written statements which are filed opposing a 
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application by the Official 
Companies Act tv set aside certain transfers as 
fraudulent need not be stamped with court-fee 
stamps. Section 19 '414), Court Fees Act should not 
be interpreted to exclude the written statement in 
a miscellaneous case. INDIAN STATES BANK LTD v. 
RUKMINI RANI - All, 642 


Court Fees Act (VII of 187 O), s. 7 (iv), (c), Sch. 
HW, Art. 17 (liij—Amendment of plaint—Amended 
relief,to declaré plaintiff as owner on account of 
the fact that decree in acertain suitis ineffectual 
—Court-fee payable. ; 

In a plaint for a declaration that the plaintiff was 
the owner in possession of the property in suit, a 
court-fee of Rs. 10 was paid. The plaint was 
amended and as amended the prayer was to the 
effect that “on account of the fact that the decree in 
the suit... is according to law null and void 
illegal and ineffectual, it may be declared” etc: 

Held; that the effect of the amendment was to add 
to the relief originally prayed -for a further 
declaration that the decree in the suit was ineffectual 
against the plaintiff, for which he must pay a further. 
court-fee of Rs. 10. LAKSHMI NARAIN Kar v. DIP 
Narain Rat , . All. 152 
—————88 13, 14, 15—Civil Procedure Code (Act V 

of 1908), s. 151— Payment of excess court-fee by 

mistake —Inherent power of.Court to allow refund 


—Proper. form of certificate — Refusal to grant 


certificate -Interference in revision. 

Tne Court has inherent power to grant a certifi- 
cate for refund of court-fee in cases not covered by 
ss. 13, 14 and 15 ofthe Court Fees Act and the dis- 
cretion of the Court to grant such a certificate is 
not barred by the fact that the excess was paid by 
the mistake of the party and not in consequence of 
any direction by the Court, 

, in such cases where the. lower Court has wrongly 
refused a certificate, the High Court may interfere in 
revision and granta certificate. 

In cases of this nature the certificate should 
merely state that the. party has paid . excess court- 
fee. The Court has xro power to order refund or 
-even to say that the party is ertitled toa refund 
rae as ee authorities are not bound 
o make a refund even if the party h i 
certificate of the Court. PN SEEE z 

As a general rule where a party has pai 
court-fee the discretion wi ihe our eae 
exercised in the party’s favour,’ VIJYALAKSHMI AMMAL 
v. K. R. SRINIVASA AYYANGAR 

a 8.17. Sug Givin PRocepure Cope, 1908, O. 


,RB.6 a 
——_—8 19 (Il), See COURT-FEE - a> 


642 
—————-S, 19 (H)—Applicatioń jor probate—Duty 

—Proper date for valuing testator’s estate—Date 
_ of death or date of application—Return and re- 

presentation of application—H fect of. 

The date to be taken for the valuation of the 
estate for. the purpose of assessment of probate 
duty is the date on which the application for grant 
y peeves 18 made, and not the date of the testator's 

eath. i 

Where an application for probate is ret , 
with the direction to deposit Eae duty ae 
duty is deposited and the application is re-filed on 
a subsequent date, the date to be taken for valuation 
is the latter date. Inthe goods of THE Late Mr R 
N. CLARK oF AMRITSAR Lah, 279 
:——~s8. 19-H, |, Sch. 1, Art.11—Shares in joint 

names of husband. and wife—Gift by husband to 
` wife--Wrfe |.suruwing_ husband — Application for 
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probate by wife—Court-fee on value of shares, vf to 

to paid—Period prescribed in proviso “to sub-s. 4 

of s. 16 (H)—When begins to run. 

Where it is proved thatthe shares held in the 
joint names of a husband and wife were gifted in 
‘their entirety by the husband to his wife, on the 
wife surviving the husband, the shares are her 
absolute property and not the property of her deceas- 
ed husband In such a case, the wife is not liable 
to pay court-fee on the value of those shares while 
applying for probate of her husband's will. 

Per Smith,J.—The period of six months pre- 
scribed in the proviso to sub-s. 4 of s. 19 (H) of 
the Court Fees Act must be taken to run from the 
time of the presentation of the revised inventory. 
DEPUTY ( oMMISSIONER, LUoKNow v. Mrs. M. D. AIKMAN 

Oudh 247 | 
——-— s. .19-I—"‘Valuation of the property” in 
-s 19-I, meaning of. 

The expression ‘valuation of the property’ in 
s 19-I, Court Fees Act means valuation of the prop- 
erty of the deceased, DEPUTY CoMMISSIONER, LUOKNOW . 
v. Mrs. M D AIKMAN Oudh 247 . 
——.— Sch. I, Art.1, Sch Il, Art. 17, cl (WD— . 

Mortgage— Defendants holding prior and subsequent 

mortgages—Suit by plaintiff —Decree on the basis 

of plaintiff's being first morigagee—A ppeal— Right 
of defendants to have their rights protected— 

Advantages sought by defendants, if can be assessed 

at money value—Court-fee payable on appeal. 

The appellants held a prior mortgage and two 
subsequent mortgages in respect of certain properties 
which were also covered by a Mortgage in favour 
of the plaintiff In a suit by plaintiff he wae - 
given relief on the basis of his being the first 
mortgagee ignoring the appellant's prior mortgage. 
The appellants sought to bring the case within the 
words of Sch 1I, Art, 17 (vt); 

Held, that although the appellants were asking for .. 
certain advantages they were doing so only on the 
focting of their being prior as well as subsequent ` 
mortgagees who were made parties to the suit, that 
their position in the appeal must be that as defend- 
ants in the plaintiff's suit they are éntitled to have 
certain rights of theirs protected in the decree which , 
the plaintiff obtains or has obtained, and hence the 
dues on the appellants’ mortgage or mortgages can- 
not be regarded as the value of the subject-matter 
in dispute and that the advantages which the ap- 
pellants are seeking cannot be assessed ata money 
value; so long as they are asking for them in the 
suit or in the appeal and hence the memo of appeal 
would come within the words of cl. wi) of Art. 17, 
Sch. 11, Court Fees Act and not within Art. t, Sch.-l. 

It bas not been the policy of the law to tax with 
court-fees ad valorem every advantage which a party 
isseekingfor in Courts. Until the amendment of 
the Oode in 1929 a prior mortgagee’s rights were 
not required to be adjudicated on in a suit bya 
puisue mortgagee in the manner now provided: for 
and the legislature while it has now enacted 
From No. 10 and given it statutory recognition in 
rr. 2(3) and 4 (t) of O, XXXIV has not yet made 
apy provisions for court-fees which may be payable 
by the prior mortgagee. AKHIL BANDHU GUHA 2. 
SURADHUNI DEBYA Cal 1084 
———Sch. il, Art. 17 (Ill). Ses Court FEES AOT, 


1870, 8 7 220) (0) 152 
~ --— ——— Art. 17 cl. (WI) Sze Court FEES Act, 
1870, Sog 3, ART.1 084 





—- - Art. 17 (vi)—Appeal —Claim for 
interest after suit disallowed by lower Court— 
Proper court-fee. f ia. Be E g T 
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‘Where interest after the date of suit not allowed by 
the lower Court is claimed in appealit is necessary 
to pay court-fee either on thesum due up to the 
date of the appeal or at least a court-fee of Rs, 10 
as provided by Art. 17 (6) of the second Schedule 


to the Court Fees Act, 1470. BHAG Suan v. LABHA 
MAL ; . : Lah, 213 


Criminal Law Amendment Act (XIV of 1908), 
ss. 15,16, 17—Notification declaring all associatin 
with unlawful object as danger to public peace—ss. 
16 and 15, if sufficiently complied with—Person 

i making speech at meeting of one of such associations 
—Whether guilty— Speech. not being specially 

` violent, whether material. 
Where a general notification declared that all 
associations by whatever name the associations might 

. be known or whether they might be known by any 

distinctive name or not—which had the following 
objects or any one. of them, namely, disobedience of 
laws and orders of Government, non-payment of 
taxes, boycott and picketing of liquor and foreign 
cloth sbops—on the ground that they interfered 

‘with the administration of law and order and con- 

stituted a danger to the public peace : 

. Held, that the notification sufficiently complied 
with the terms of s.16 read with s.15, Oriminal 

. Law Amendment Act. a 
» Held, further, that a person making a speech at a 

meeting of any such association must be held¢. to be 
assisting in promoting a meeting of an unlawful 
association even if the speech itself was not special- 
ly violent.: SWADESH RANJAN. Dutta v. EMPEROR 

; jm 4 ; Cal. 155 

Criminal Procedure Code (Act V of 1898), s. 

. 4 (r)— Pleader, meaning of —Advocate on Appellate 
Side, if Pleader — Whether can appear in High 
Court Sessions. 


- _ Advocates on the Appellate. -Side do not come 


within the definition of _ “Pleader” as defined in 
the Criminal Procedure Code for. the purposes of 
the Sessions Court,. because they are not authoris- 
ed. by law forthe time being in, force to practise 
in that Oourt.. Consequently, they have no authority 
to-practise «in the Sessions Side of the High 
Court. Puitirp N..Gopinno, In re Bom. 664 F. B. 
—8 4(1) (0). Sze CHILD Marriack RESTRAINT 
. AoT, 1929, 8. 4 Sst ' 351 
—SS 4:1), 165—Investigation, meaning of— 


Recording of reasons prior to search—Propriety of. 








- An investigation includes all the proceedings, under ` 


the Code -of Criminal Procedure for the collection of 
evidence, conducted inter alia by a Police Officer. 

- Where a Police Officer decides to make a’ search 
the reasons in writing referred to in s. 165, Criminal 
Procedure Code,can be recorded at any time or in 
any place prior to the actual search. ASAND4S 
' HASHMATRAI v KHANCHAND Sind 178 


ss 18 (4), 202—Power of Additional Chief 
Presidency Magistrate tosend a case to Subordinate 
Magistrate for enquiry and repori—Duty of 
es a Magistrate to comply with order under 

8 202. í 
“By s. 18 cl. (4), Oriminal Procedure Code, an 
Additional Chief Presidency Magistrate has been 
vested with all the powera of the Chief Presidency 
Magistrate including the power to send a case toa 
Subordinate Magistrate under s 202 of the Code 
is one of those powers An order made ona complaint, 
by the Additional Chief Presidency Magistrate under 
s. 202 sending the complaint to a Presidency 
Magistrate for -enquiry and report, is one authoris- 
ed by law andthe latter has to 
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All that is necessary for him to do is to, send a 
report tothe Additional Ohief Presidency Magis- 
trate and it will be for the latter to deal with the 
complaint in accordance with law. KANAYALAL 
BENGANI v. KANMULL LODHA Cal 691 
S 59, Sue FALSE IMPRISONMENT AND MALICIOUS 

ARREST 262 
—— — sS, 59—Scope of. 

Section 59 of the Code of Oriminal Procsdure, only 
entitles a private person to arrest any persun who 
in his view commits a non bailable and cognizable 
offence, and the,words “in his view" mean ‘“‘in his 
presence” or “within sight of him”, and not “in his 
opinion.” k 

Per Rowland, J.—A private: person is entitled to 
arrest only a criminal whom hesees in the act of 
committing the crime but not one whom he sees 
in the act of flight immediately after. ABDUL Aziz v, 
EMPEROR Pat. 574 
——— 85, 88, 386—Fine imposed on member of 

joent Hindu family—Realtsation of fine by attach- 

ment from joint fund—Crediting of money to 

Government—Application forrefund of money by 
- other members of joint family — Whether can be 
, entertained — Remedy of aggrieved party, if by 

separate sutt, 

A prosecution under the Criminal Law Amend- 
ment. Act was started against a person R He abs- 
conded and a proclamation and. order of attachment 
under es. 87 and 88, Criminal Procedure Code, were 
issued. Rand another member of the joint family 
to which he belongedhad obtained a joint decree 
and this was attached under s, 88, Criminal Procedure 
Code. R was subsequently arrested and convicted 
and sentenced to imprisonment and fins. This fine 
was realised by attachment under s £86, Criminal 
Procedure Code of the sum which had already been 
attached under a. 83. The other members of the 
joint family applied for a refund of the entire 
amount which had been credited to the Government: 

Held, Per Courtney-Terrell, C. J. and James, J. 
(Kulwant Sahay, J.—Contra ): Thatthe application 
could not entertained. 

Per Courtney Terrell, C. J.—Section 386, Criminal 
Procedure Code, contemplates the summary deter- 
mination of claims made by a person other than the 
offender in respect of any property attached and the 
Local Government is empowered to make rules 
regulating the manner in which the warrants are to 
be executed and for the summary determination of 
such claims and such claims and such procedure 
are ‘concerned orly with the attachment and not with 
the return of finesafter they have been credited to 
Government and the attachment has ceased. The 
attachment under s. 88 ceased when the absconder 
surrendered or vas arrested and in any case came to 
an end when the subsequent attachment under s, 386 
was effected and the attachment under s. 3&6 ceased 
to exist and had no force when the amount of fine 
was taken out of the sum attached and handed over 
to the Crown and the remedy of any one aggrieved 
is notin respect of the attachment. Any right that 
the claimants have against the Orown will have to 
be agitated by a regular suit. - 

The matter is analogous to attachment by a civil 
Court pending the ceiermination of a suit. As long 
as the order of attachment remains in force, proceed- 
ings may be taken to set it aside but when the Court 
directs in the determination of the uit that the 
property attached is to be handed over to one of the 
parties the remedy of any one aggrieved is notin 
respect of the order of attachment. 

Per Kulwant Sahay,J.(dissenting)—As the wadivdi 
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ed share of a member of a Hindu joint family cannot 
be attached in execution of a warrant issued under 
s 386 (I) (a) of the Code of Criminal Procedure, 
the attachment of the money in realization of the 
fine under s. 384 (1) (a), Criminal Procedure Code 
was illegal Sofar as the realization of fine by 
attachment unders 386 (1) (a) is concerned, there is 
no provision for any delay between the attachment 
and the crediting of the money attached to Govern- 
ment it cannot be said that the application cannot be 
entertained because it has been made after the 
attached sum has been credited to Government ; 
and i it is entertained the Court has jurisdic- 
tion to order a refund under s 423 (1) (d read 
with s. 439 (1) of the Code of Criminal Procedure. 

Per James, J.—The claim made undersub-s (2) of 
s. 386 must be made promptly and can only be enter- 
tained so long as the attachment subsists If such 
' aclaim has been preferred while the attachment 
subsists, the court must-not finally credit the money 
to Government until the claim has been disposed of ; 
but the summary determination of claim under sub- 
s. (2)ofs 383 can only be made while the attachment 
is subsisting. Suras Narain Prasad SINGH v Ew- 


PEROR Pat 3218 B, 
———s 103. Sre Opium Act, 1878, 5.9 (a) 
1045 (a) 


———— §.107—Acts ‘amounting to an exercise of 
lawful rights—Whether to be treated as wrongful 
acts. 

Where acts which amount to an exercise of law- 
ful rights are done,they arenot to be treated as 
wrongful acts necessitating proceedings under s 107 
of the Oode of Criminal Procedure. Nisar HUSAIN 
KHAN v. EMPEROR Oudh 899 


s 107— Person believing to be entitled to get 
possession of immovable property— Attempt to take 
peaceful possession— Collections from tenants with- 
out creating disturbance—Proceedings under s. 107, 
af can be.taken < 
If a person believing to be entitled to get pos- 

session over immovable property attempts to take 

peaceful possession over it, and makes collections 
from tenants without creating any dGisturbance, 
then no action should be taken against him under 

s. 107 of the Code of Criminal Procedure; but ifin his 

endeavour to obtain possession, he makes a show 

of armed forces and threatensto force tenanta to 
pay rent tohim,then he is doinga thing which 
is notlawful andthe Magistrateis fully competent 
to take action against him under s. 107 of the 

Code of Criminal Procedure. 

The question as to whether or not preventive 
action is to be taken under s, 107 is to be decided on 
the facts ofeach case. Nisar Hassan v. EMPEROR 

Oudh 899 

.-——— $, 107— Proceedings under—Only one party 
bound down— Propriety of 
Where the dispute between the parties has been 

going on for some time and there is no probability 

or even a likelihood of anything happening in the 
nature of a breach of the peace, security proceed- 





ings are not called for. Though it is not illegal 
it is inadvisable thatin such a dispute only one 
side should be bound down, as it gives an unfair 


advantage to the other side. Din MUHAMMAD v, 
EMPEROR Pesh, 1078 


s, 107—Security  proceedings—Jurisdiction 
of Magistrate—Mere presence within limits of local 
jurisdiction, whether sufficient. 

A Magistrate can initiate proceedings against a 
person under s. 107, Criminal Procedure Oode, if he 
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is within the local limits of the Magistrate's jurisdic- 
tion at the time when action is taken. The section 
does not make any reference to the residence of the 
person proceeded against. InreS R. VARANARAJULU 
NAIDU ; Mad 226 (a) 
$.110—Dacoits iwing with father—Son, if 
guilty of harbouring dacotts—Quashing of 
proceedings against son h 
If certain dacoits have beeri-living with a persen, 
his son cannot be held to be guilty of -barbouring 
them. If a mare which was alleged:to have been lent 
them by the son, presumably belonged to the father, 
roceedings against the son should be quashed and 
he should be discharged, AJAIB SINGH v. EMPEROR 
Lah 325 
——$.133. Sez PeNAL Gong, 1860, 5.188 808 
s. 144—Determination of question as regards 
limits within which order is to be operative— 
Necessity of—Order directing public in ‘general to 
abstain from attending a-hat— Propriety of. 
Although it is-open to a Magistrate to make the 
order in such terms as holding a hat at or near a 
place in order thatit may -not-be possible for the 
party against whom such an orderis made to evade 
the terms of the order by-:removing the hat, the 
holding of which is sought-to be prevented;to-a 
short distance, yet at the sama time before a notice 
containing such terms is ` issued there must be a 
proper determination of -the question as regards'the 
limits “within which the order is'to be operative. 
An order under s 144 of the Code in so-far as 
it directs the public in géneral to abstain from 
attending the hat is not warranted by ‘the terms’ of 
cl (3) of s. 144 because such an order can 
only be against the public in -general within' thie 
limitation imposed by that clause, namely, that it 
can be made against them ‘only when frequenting 
or Visiting a particular place . ABDUL MAJID Basuina 
v NRIPENDRA NATH MAZUMDAR Cal. 773 
s 144—Ex parte order unders 144—Hight 
of aggrieved party. a 
Under the law an ex parte -order unders. ‘144 of 
the Criminal Procedure Code may be made in cases 
of emergency or in cases where the circumstances do 
not admit of the serving in duetime ofa notice-upon 
the person against whom the order is directed. But 
when such an order is made, undercl 4ofs. 144,a 
party aggrieved might appear before the Magistrate 
who had made the order:ex parte and ask him to 
rescind or alter the order ‘and cl. (5) of the section 
says that where such an application is received the 
Magistrate shall afford to the applicant an early 
opportunity of appearing before him whether in 
person or by Pleaderand ‘showing cause against 
the order. ABDUL MAJID Basunia v. NRIPENDRA NATH 
MAZUMDAR | Cal. 773 
s 144— Magistrate acting for Sub-Divisional 
Magistrate— Sub-Divisional Magistrate returning 
from touron day on which order is passed—Order, | 
af passed with jurisdiction, i 
Where a Magistrate was dealing with the file of 
the Sub-Divisional Magistrate during the latters 
absence on tour, and the Sub-Divisional Magistrate 
returned from tour on the morning on which an 
order was passed but it was not known that the Sub- 
Divisional] Magistrate would attend Court and he 
did not doso until late ; 
Held, that the order 














of the Magistrate was not 
withont jurisdiction ABDUL Masip Basunia v. 
NRIFENDRA NATH MAZUMDAR Cal. 773 
s, 144— Order containing reference to 
customary rulesand timings—Order, if indefinite 
and not clear, . 
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. The fact that an order under s. 144, Criminal Pro- 
cedure Code, contains reference to customary rules 
and to customary timings in the matter of taking 
out processions, does not mean that the ord2r is not 
clear and definite. Itis for the persons who wish to 
take out the procession to find out what the customary 
rules and timingsare. EMPEROR V. NIAZU KHAN 
Oudh 518 
———s§.-145. See ORIMINAL PROCEDURE CODE, 19%, 
B. 526 201 


- $ 145—Order under — Disobedience—Com- 
plaint after delay of nine months— Reasons for 
delay given—Action on complaint, if to be taken. 
Where an order under ‘s. 145, Oriminal Procedure 

Code, was disobeyed, but a complaint about the 

disobedience was made only after a lapse of nine 

months and the Magistrate was satisfied that there 
was disobedience ofthe order and the reasons for 
delay in making the complaint were given: 

Held, that action should be taken on the com- 
plaint, EMPEROR v. Zaurus SAYED ALVI Nag, 1014 
— $SS, 145,146—No question of law involved 

in case—Reasons of Magistrate on facts not unsound 

or untenable— Interference by High Court—Pro- 
priety of. 

It is seldom that the High Court 
facts with an order passed under ss. 145 and 146, 
Criminal Procedure Code, When no question of law 
is involved ina case and even on facts it cannot be 
held that the reasons given by the Magistrate are 
entirely unsound and untenable, the High Court will 
not interfere SAUDI MAHTO t SUKHLAL Mant) 

; Pat 198 

g. 154—First Information Report—Facis 
which are not true not to be reported. 
lt is avery serious thing for a Police Officer 

to record in the firet report facts which are not 

true, and it is still moreserious for him to attempt 
to support the first report by evidence which is 

not true, EMPEROR V. MAHOMED KHABAR Sind 672 


—_— ss. 154, 155, 439—Statement in First 
_ Information- Report and to a headman— Whether 
substantive evilence— Question that there was no 
legally admissible evidence against accused—Whe- 
ther one of law—Interference in revision. 
Statements made by a complainant in the First 
Information Report and to the headman are not sub- 
stantive evidence atall. They can only beused-in 
evidence forthe purpose of corroborating or con» 
tradicting what the complainant has stated on oath 
in evidence before the Court. 
. Ordinarily the High Court will be reluctannt to 
interfere in revision on @ question of fact. But the 
question whether there was . legally admissible 
evidence against thé accused is rather a question of 
law than one of fact, and interference is justifiable 
on such 8 point, Nea ‘Tun Haine v, EMPEROR . 
Rang. 876 
s. 155. CER. CRIMINAL PROCEDURE CODE, !898, 
876 








interferes on 





—~—-§ 162. 
SER ORIMINAL TRIAL 810 
SEB Evipenoe Act, 1872, s 114, illus (b) 400 
s.162—Contradictory statement by witness 





made to Folice—Proper procèdure— Evidence Act 

(I of 1872), s'145, ' 

lf in a criminal case, the defence desires to con- 
tradict a witness by his statement recorded in the 
Police diary, the proper procedure is to proceed in the 
manner laid down in s 162, Oriminal Procedure 
Code, i. e., to apply for copy of the statement of the 
Witness in the diary and cross-examine the witness 
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to that effect under s. 145, Evidence Act. But ifthe 
defence endeavours to establish that there was such 
contradiction by asking the witness at the end of the 
cross-examination whether he made the statement 
tothe Police, the question is not admissible Ram 
BEAROSEY v EMPEROR i All. 913 
——S, 179— Essential ingredients of offence for 
-applicability of s. 179. ji 
_ Section 179, Oriminal Procedure Code, does not 
come into operation in a charge of conspiracy to 
cheat as conspirators are not charged with the 
offence of conspiracy by reason ofany consequence 
which has ensued in pursuance of the conspiracy. 
Before s. 179 can be invoked it necessary to 
show that “ the consequence which has ensued ” is 
an essential ingredient of the offence GoKALDass 
AMARSEE V. EMPEROR Sind 136 (b) 
——— 5. 179, Chap. XV—Offence committed by 
foreigner in British India—Whether can be tried 
in British India, 
- Before foreigners residing outside British India 
can be tried for any offence by a Court in British 
India, such offence must have been committed by 
them in British India. Where an offence of con- 
spiracy to cheat was committed outside British 
India, the offenders cannot be -tried for that 
offence by any Oourt in British India. 
As an offence committed outside British India by a 
foreigner residing in aforeign country isnot an 
offence punishable under the Penal Code there is no 
scope for calling in aidthe provisions of the Crimi- 
nal Procedure Code Allthe sections in Chap XV 
are tobe read subject to the general rule that an 
act committed on land outside British territory by a 
foreigner not being a servant of the King is not an 
offence triable by the British - Courts and illus. (d) 
to s.-179 must be read subject to this general rule. 
The doctrine thatthe law of the country where a 
crime has been committed governs the nature of 
the offence and that the Courts of that country 
alone have jurisdiction to try the offender isa well 
established principle of international law. GoOoKALDAS 
AMARSER v, EMPEROR Sind 135 (b) 
8.182. Sez PENAL Cope, 1860, s. 121-A 
833 


s 188— Certificate under, not signed by 
Political Agent — Another oficer signing with 
authority of Political Agent — Sufficiency of— 
Validity of certificate. 

Where a certificate purporting to be under s. 188, 
Oriminal Procedure Code, did not say that the 
Political Agent certifed anything, but that the 
Officer who signed it certified what was necessary 
end that hs did so for the Political Agent : 

Held, that as the document is merely required as 
evidence of the fact that the Political Agent has 
certified as required by the section, there is no 
objection tothe document being signed by some 
officer other than: the Political Agent, provided it is 
done under the orders or with the authority of the 
latter, and where the Political Agent. has 
not only -authorized but has himself suggested that 
this wasa fit case to beinquired into in British 
India, and that it ought to be inquired into there, 
the certificate is in order. 

Per Divatia, J.—All that the _ proviso tos 188 
requires is that it should be made known that the 
Political Agent is of opinion that the case should be 
tried in British India. No particular form of certi- 
ficate being, therefore, required, one has to see in 
each case whether the Political Agent has expressed 
his opinion that the case should be tried in British 
India. Itis not necessary that that ‘opinion, if it 
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is in a written form, should be signed by the Politi- 
cal Agent himself. It would be sufficient ` if that 
opinion is communicated by some one who is duly 
authorized by the Political Agent todo so. BHAIJI 
Manor v. EMPEROR Bom, 268 


—_———s. 195, 
SEE ÜRIMINAL PROCEDURE Cops, 1898, s. 196-A 
558 (0) 
SEE PenaL Oopeg, 1860, s. 185 784 


5.195—‘In relation to any proceeding in 
any Court”—Interpretation of—S, 195, object of— 
Prosecution for attempt to give false evidence— 
Complaint by Court which heard the case, necessity 


of. 

In the case ofan. attempi to fabricate evidence, 
the Court which must fle the complaint under s, 195, 
Oriminal Procedure Oode, is the Court which ulti- 
mately deals with the case and in which, the false 
evidence, if the attempt had succeeded, would have 
been given. The words “in relation to any pro- 
ceeding in any Court” are wide enough to 
cover that construction. The object of s. 195 is to 
ensure that a prosecution will only be launched on 
the complaint of the Oourt which is in the best posi- 
tion to judge if a prosecution is desirable. Where 
no false evidence is actually given, no Court isina 
strong position to determine whether there should 
be a prosecution or not. But the Court which 
actually hears the case has this advantage that it 
knows, at any rate, what the effect would have been, 
if the fabrication of evidence had succeeded, while 
the Court before whom the proceedings happened 
to be pending atthe moment when the attempt was 
made, and which does not ultimately deal with the 
case, really is not ina position to form any opinion 
at all. HASAM AJAM BHAKARA v. EMPEROR Bom, 1011 


s°195—Penal Code (Act XLV of 1860), 
s. 211—Complaint to Police—Police finding it false 
—Report to Magistrate—Magistrate ordering further 
investigation to be stopped—Subsequent complaint 
under 3. 211 against former complainant—Whether 
can be entertained. 

Where a private complaint, by the accused to the 
Police charging certain. persons with having.mur- 
dered a woman, was investigated and certified by 
the Police to be false, and the Magistrate before 
whom it was put accepted the Police report and 
ordered further investigation to be stopped and then 
the accused was charged under s. 211, Penal Code: 

Held, that the contention that the Police were not 
entitled to prefer the complaint.and thatit was a 
matter for the Magistrate totake up under s. 195, 
Criminal Procedure Code, was not tenable, inasmuch 
as the prior complaint by the accused was not a 
case which the Magistrate had taken any judicial 





notice of nor were the DI DESEC IDE, judicial pro- 
ings atall. Inre RANGssSWAMI OUNDAN 
ne Mad, 593 


ss. 195 (b)and (c), 476~—Production of 
false document for registration — Document found 
to be forgery by Court—Power of Court to make 
complaint against party, writer and attestors—Penal 
Code (Act XLV of 1860), ss. 193, 471. 
Where a document which was produced for regis- 
tration before the Registrar was found to be a 
forgeryand in a suit to enforce registration of the 
document, it was found that it was a forgery and 
application was made to Court to exercise its power 
under s. 176, Criminal Procedura Oode to make a 
complaint against the writer and attestors of the 
deed andthe party in whose favour it wasexecut- 


ed i ` 
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Held, (i) that the term ‘Court’ as employed in 
s. 195 (2), Oriminal Procedure Code, does not include 
a Registrar acting under the Registration Act and 
the High Court cannot make a complaint against 
the writer and attestors under s. 476, Oriminal 
Procedure Oode; 

(ii) that as regards the party who caused it to be 
produced in Court and deposed to jts genuineness in 
Court, she had prima-facie committed the offences 
under ss, 471 and 193 of the Penal Oode and a 
complaint could be made against her. hy S80 by 

The language of s. 195, Criminal Procedure Code, 
must be read in conjunction with the terms of s. 476, 
so that it is only in the case of offences committed by 
a party to the proceeding that the Court should take 
action under the latter section. TULASI AMMAL v. 
DaNALAKSHMI AMMAL Mad. 851 (b) 


——— 88.195, 476—Scope of s. 476—Person ` to 
be prosecuted togivean opportunity to show cause 
—Specifie mention of nature of offence for which 
prosecution is ordered, necessity of. “ 

The object of s. 476, Criminal Procedure Code is 
to secure against reckless prosecution. When it is 
proposed to order prosecution of a person it should. 
be stated what is the particular statement which 
was made by the accused and which was regarded 
as being false to the knowledge of the deponent. . The 
sentence or sentences should be quoted and 
the accused should be given a chance to 
show cause against the proposed prosecution. 
All that s. 476 requires is a finding that “it is ex- 
pedient in the interest of justice that an inquiry 
should be made into an offence" referred to ins. 195. 
SURENDRA NATH v. EMPEROR “All 866 
8,196 A—Absence of sanction—Magistrate, 

if should direct Public Prosecutor to get sanction, 

There is no jaw which requires a Magistrate to 
direct the Public Prosecutor to get sanction from 
the Government so as to validate any proceedings 
which are pending before him. lf the sanction is 
wanting, he has no jurisdiction to entertain. the 
complaint, and he may dismiss the complaint or if 
moved by the Public Prosecutor grant him time to 
obtain the necessary sanction MUHAMMAD BACHAL 
ABDULLAH v EMPEROR Sind 687 
———— S. 196-A—Scope of s. 196-A— Former law, 

if aliered—Penal Code (Act XLV of 1860) s 120-B. 

Section 196-A Criminal Procedure Uode, only pro- 
hibits the entertainment of certain kinds of com- 





plaints for conspiracy punishable under s. 120-5, 
Penal Code, without the sanction of Govern- 
ment, but it does not alter the former law, for 


instance, complaints for the principal offence com- 
mitted by aco-conspirator in pursuance of the con- 
spiracy for abetment by him of any such offence 
committed by one of the other co-conspirators under 
8.109, Penal Code MUHAMMAD BAOHAL ABDULLAH v. 
EMPEROR Sind 687 


———— 88 196-A (2), 235—Criminal conspiracy 
‘to commit offence of forgery—Penal Code (Act 
XLV of 1860), ss. 409, 407, 477—Conspiracy charge, 
tf can be deemed to include non-cognisable offences 
under ss 467 and 477— Sanction, if necessary— 
Joint trial for offence of conspiracy and offences 
commuted in pursuance of it— Legality of. 

In a case where the object of the conspizacy is to 
commit any non-cognizable offence, or a cognizable 
offence not punishable with death, transportation or 
rigorous imprisonment for a term of two years or 
upwards, no Court can take cognizance of that 
offence without the sanction of the Local Government 
ora Ohief Presidency Magistrate or District Magis- 
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trate empowered in this behalf by the Local Govern- 
ment. i 
Eight persons were charged with criminal con- 


spiracy and the charge as framed against them was 


ag follows: “That between February 15, 1929 and 
February 14, 1931, both days inclusive, at Guntur, 
you the accused Nos, 1 to 8 were parties to a criminal 
conspiracy, the- object of which was to commt 
criminal breach of trust in respect of moneys 
belonging to the Guntur Co-operative Urban Bank 
and held by the Ist accused as Secretary and Agent 
of the-said Kank in trust for the said bank, which 
is an offence punishable under s 409, lena] Code, 
with transportation for life, and todo any act which 
may serve to conceal the said offence and prevent its 
detection and have thereby committed an offence 
punishable under s. 120-B, Penal Code:” ` 


Held, (i) thatthe wordingin the-latter part of the 


charge was very general inasmuch asit simply stated 
that the object of the conspiracy was to do any 
subsidiary act which may enable them’ to- conceal 
the offence of criminal breach of trust and thus 
prevent its detection, and unless the charge simply 
indicated that their subsidiary object was also to 
employ all the necessary machinery for the conceal- 
ment of the offence of criminal breach of trust which 
is the dominant motive forthe conspiracy and the 
Court would not therefore be justified in importing 
into charge No. 1 the commission of the specific 
offences under ss. 467 and 477 as the object of the 
criminal conspiracy. This would be a very narrow 
and strained interpretation of the latter partof the 
charge; - -- 

(ii) that the mere fact that additional charges were 
framed under ss.467 and 477, as the general object 
had taken such a specific turn later on, would not 
‘justify importing into the charge the commission of 
specilic offences under ss. 407 and 477, Penal Code, 
as the object of the criminal conspiracy and that 
-both in the spirit and letter of charge No. |, there 
was nothing to necessitate the sanction required by 
s. 196-A, Criminal Procedure Code and consequently 
there was no legal bar to the cognizance of the case 
by the Gourt; l 

41) that-in view of the comprehensive nature of 
the first charge relating to criminal conspiracy, the 
subsequent’ series of acts of misappropriation form- 
ing the subject of separate charges are sgo 
connected together as to form the same tran- 
saction within the meaning of s. 285, Crimi- 
‘nal Procedure Code.- The real test is whether they 
-are so related to oneanother ia point of purpose or 
as cause and effect as to constitute one continuous 
action. The main object of the conspiracy having 
been stated in the first charge, allthe subsequent 
acts areonly donein pursuance of that conspiracy 
which is the main link which connects all these acts 


and makes them part of one transaction, and that ` 


the offence of conspiracy and the offences committed 
in pursuance of it could be jointly tried, as they 
must be deemed toform one and the same transaction. 
In re PATRI VENKATA HANUMANTHA Rao Mad. 281 
———$§8.196-A, 195—Duty of Magistrate under 
s. 196-A— Question as to whether consent should be 
given—How to be determined—~ Magistrate examining 
police chalan to make orderunder cl 2, 3. 196A 
—Whetner becomes disqualified to try case. - 
A public servant who, ora Court which, makes a 
complaint under s 195, Oriminal Procedure Code, 
canon no account be allowed to take part in holding 
the trial of the case which is started on the basis of 
such complaint, Hut the consent that is necessary 
for.the purpose of cl, (2)- of - g.- 196-A- has to-be 
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obtained only to ensure that acharge of conspiracy 
is not launched in respect of a conspiracy whichis 
not of a sufficiently serious nature, or in other words 
to savean accused person from unnecessary harrass- 
ment. To determine whether consent should be 
given, what the Magistrate is to see is not whether 
the allegations made on behalf of the prosecution 
are true but whetherif the allegations: are true 
they would make out acase of such nature as would 
require a trial on a charge of conspiracy in the 
interest of public justice. Where a Magistrate has 
done nothing beyond what is necessary for the pur- 
pose of making an order under the above clause, it 
cannot be said that by reason of the fact that he 
has made the order, he has done comething which 
makes it expedient for the ends of justice that the 
case should not be tried by him. BIRALAL Das v. 
EMPEROR - Cal, 558 (b) 


S. 197—Clerk in District Board Office— 

- Whether a servant of the Local Government— 
Sanction for prosecution, if necessary. o. 

After the change introduced in the U. P. District 

Boards Act in 1922, clerks in the District Board 


“Office ceased to be servants of the Local Government 
‘and sanction under 8. 197, 


Criminal Procedure 





Code, is not necessary for their prosecution ANWAR 
ULLAH v, EMPEROR l All. 218 
s. 202. SEB CRIMINAL PROCEDURE CODE, 

1598, s. 18- (4) 691 


s. 202— Magistrate directing inquiry of 
cognizable offence by Police—Charge sheet jor same 
offence, if can be put up by £ oltce. = 
A Magistrate’s order under s. 202, Criminal Pro- 

cedure Code; directing the Police to inquire into a 
cognizable case does not debar the Police from 
arresting the accused and placing them befere the 


-Magistrate on ə, charge sheet in respect of the same 
-offence if there are. sufficient grounds for so doing. 


ATMARAM V. EMPEROR Sind 985 


s 211—Right of accused to give in list of 
witnesses—Duty of Court to inform accused of such 
right, 
he a Criminal trial, the accused must be informed 

of the necessity of giving his list of witnesses or of 
the fact that he has the right to give in such list. 
ln the absence of such procedure, the provisions of 
s. 211, Criminal Procedure Code, cannot be said to 


have been ccmplied with MUHAMMAD SHARIF 2. 
EMPEROR Lah.159 
——— $8. 213, 215. SEE ŪRIMINAL PROCEDURE 

-653 (a) 


CODE, 1598, 8. 478 
———— $, 221. Ser Prenat Cope, 1860, s. 366 791 
-——— $8, 221, 222. SEE PaNaL Cope, 1860, 8. a 

: = 33 
S. 222— Penal Code (Act XLV of 1860,, s. 

408— Criminal breach of trust— Allegation that 

‘period covered is more than one year— Complaint 

not specifying items of breaches of trust—Non- 

production of accounts by complainant—Injference— 

Non-compliance with provisions of s, z22— Con- 

viction to be set aside—Evidence Act (1 of 1072), 

s. lid. 

Where the accused was charged under œ. 4(8, 
Penal Code, and it was contended that’ as the period 





: during which the breach of trust was alleged to be 
‘committed. exceeded one year, the various items of 


breach of trust should have been specified in the 
charge and the complainant though in possession 
of the account books and papers relating to these aid 
not produce them : 


Held, that it was a legitimate inference that if 


they had-been-produced they would not have sup- 


xliv 
Criminal Procedure Code—contd. 


‘ported the allegation made in the petition of 
‘complaint that the defalcations covered a period of 
only one year, and as there was no proper compliance 
-with the provisions of 8s. 222, Criminal Procedure 
Code, the conviction must be set aside. DRoNARAIN 
SINGH V. EMPEROR Pat. 519 


———— sS 234, 235—-Penal Code (Act XLV of 
1€60), s8. 409, 477 A—Charges of breach of trust and 
falsification of accounts—Joinder of—Legality— 
Multiplicity of trials to be avoided. 

It is far more consonant with reason and the 

“probable wishes of the legislature that ina proper 
case the trial of three offences under s 409, Penal 

Code, along with the falsification of accounts with 

which the subject-matter of each charge is linked, 
should, be contemplated than that -it should be 
barred. j sa ae 

-In principle, multiplicity of trials is to be avoided. 

In order to establish one or more of the charges 

triable at one trial under s, 234, Oriminal Procedure 

Code it is frequently essential or expedient to produce 

all the evidence necessary and sufficient to establish 

the other offences referred to in s. 215 (1), 

A joint trial ofall the offences ın the series forming 
the same transaction is permissible in spite of the fact 
that one of the offences of the series is by another pro- 
vision triable along with two other offences of the same 
kind, There is no reason why ss, 234 and 235 are not to 
be regarded as cumulative in their effect in a proper 
case. Oriminal breach of trust in respect of three 
items of collection of taxes within one year constitutes 
criminal breach of trust of a single item and a 
charge in respect of the gross sum oonsisting of the 
items is valid, RAMKISHOON PERSHAD v. EMPEROR 

Pat.990 

————S. 235 See CRIMINAL Procepure Cops; 1898, 

` 8. 196-A (2) 281 

———-8. 243—Accused pleading guilty—Statement 
to be looked asa whole—Liberal construction, 
Uourts should not be astute to construe technical 

words inadvertently used by accused persons not 

trained in the law-against them, but should look to 
the statement as a whole and place a fair and 
“liberal construction on it after giving the benefit of 
every reasonable doubt to the accused. EMPEROR v. 
HoMNARAIN SUKAAILAL Nag. 541 


—s 245 (2)— Enhancement of sentence by 

High Court-- Conditions—Criminal trial. 

The High Oourt will not enhance the sentence in 
any and every case in which an accused person may 
have been punished too leniently, but only where 
the punishment appears to be so grossly and en- 
tirely inadequate as to involve failure of justice. 
EMPEROR v. KALLA Nag. 884 (a) 
S 250. Seu CRIMINAL Proogpure Copp, 189¢, 

1006 
ss. 253, 436-——Discharge of accused by 

Magistrate— Power of Sessions Judge to set aside 

order of discharge—Conditions for exercise of power 

—Further inquiry. 

- When an order of discharge has been made by a 
Magistrate after hearing all the presecution evidence, 
it should not be set aside unless itis so perverse 
or manifestly unreasonable and inconsistent with an 
honest appreciation of the evidence before the Court, 
Dureapas RADHAKISAN v EMPEROR Bom. 271 

S. 260—Summary trial—Acquittal —Judg- 
ment—No mention of prosecution evidence in 
judgment—Setting aside ef acquittal, propriety of. 

Where ina trial under s. 260, Criminal Procedure 
ode, for trespass,the Magistrate acquitted the accused 
“and the order. was “that at best isa casein which the 
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accused are entitled to the benefit of doubt, and the 
accused are, therefore, acquitted:” 

Held, that there was no discussion and not even 
any mention of the evidence of the prosecution wit- 
nesses and that it was no judgmentin the eşé of the 
law and the judgment and order of acquittal. should 


be set aside. EMPEROR v AKBAR ALI Oudh.430 
——-- -88. 260 (1) (a). Sze CHILD MARRIAGE 
RESTRAINT Act, 1129, 5 4 351 


SS 263,264. SEE CRIMINAL PROOEDURE 
Copp, 1898, s. 355 1006 
$S, 275, 449 (1)—European British subject 

—Trial of—Non-compliance ~ with s, 275—Trial, 

legality of— Conviction, setting aside of— Conviction 

not found unsound on merits—Re-trial, 

. The claim ofthe accused to be a European British 
subject and tobe tried in accordance with the pro- 
visions of Chap. XXXIII ofthe Code of Criminal 
Procedure having been allowed, the Magistrate 
committed the accused to the Sessions for an offence 
under s. 500, Penal Code and he was convicted on the 
verdict of a jury believed to consist of three Kuro- 
peang and two Indian British subjects. It appeared 
that one of tbe alleged Europeans was .an Anglo- 
Indian and did not come within the category of 
‘European’ referred to in e, 275, Criminal Procedure 
Oode : 

Held, that the Sessions trial was not legally con- 
stituted and the conviction could not stand; but as 
it was not established that the conviction was 
unsound on the merits, a re-trial was to be held. 

Qu@re.—Whether every person who isa European 
British subject under this definition in e. 4 (2) Cri- 





` minal Procedure Code is a European. within the 


meaning of s. 275. GUTHRIE v. EMPEROR Pat.933 
$. 276— Deficiency in number of jurors— 

When to be ascertained — Deficiency, if refers to 

number required to form quorum — ‘Chosen, in 

proviso 2 tos. 276, meaning of. 

Section 276, Oriminal Procedure Code, withall its 
provisions is a general section dealing with the 
general nature of procedure and the details of 
that procedure are to be worked out with refe:ence 
toss. 277 to 279, Criminal Procedure -Code, These 
sections must be read together as prescribing one 
continuous procedure for the empanelling of juries 
-according to circumstances. When .a deficiency 
arises it isthe duty of the Judge to consider whether 
he will postpone the trial or make up the deficiency 
according to law. 

There is no provision in the Code by which the 
Court is to ascertain beforehand how many of the 
persons summoned toserve as jurors have attended 
and thus to determine the deficiency which has to be 
supplied. Section 331, Criminal Procedure Code, con-: 
templates a subsequent stage altogether. The stage 
at which it should be ascertained whether they have 
attended or notis not reached until their names are 
called out for the purpose of empanelling the jury. 

The deficiency referred to in s. 276 refers to the 
number required to form the quorum. The word 
Jurors in the second proviso means- actual jurors 
and not potential jurors and the number of jurors 
required, therefore, means the number required to 
make up the quorùm unders, 274, Criminal Frocedure 
Code. 

‘Ohosen' in proviso 2 to s. 276 only means ‘select- 
ed.’ Lata v EMPEROR All 339 
“-——-—S, 288— Evidence recorded by Committing 

Magistrate—When can be used in Sessions Court 

—Conviction on the basis of such evidence— 

Legality of —Independent corroboration, if neces- 

sary— Sufficient reasons to prefer it—Necessity.of 


Vol. 148) 


Criminal Procedure Code—contd. 
— Penal Code (Act XLV of 1860), s. 440— Elements 


of . offence under—Cutting ripe crops—Whether. 


constitutes mischief. 

Although the depositions of witnesses recorded 
by the Committing Magistrate, may, at the discre- 
tion of the presiding Judge, be read as substantive 


evidence in the Sessions trial, s, 288 of the Code” 


of Criminal Procedure does not prescribe the value 
or weight to be attached to such evidence when it 
is admitted by the Court of Session at the trial of 


the case, Where there is nothing on the record 
to show tbat certain witnesses have in fact 
become hostile or have been won over by the 


accused, before the conviction of the accused 
on the basis of such previous statements of these 
witnesses can be legally supported, there must be 
independent corroboration of the truth of the 
statements made by them before the Com- 
mitting Magistrate, and there must be sufficient 
reasons for preferring the evidence of these witnesses 
made before the Magistrate to their evidence 
made before the Court of Session. At 
best, these witnesses by giving contrary evidence 
in the two Courts have effectually destroyed the 
value of their own testimony. 

To cut ripe crops which are grown to be cut is not 
to destroy them or affect: them injuriously. It is 
the essence of the offence of mischief that the 
perpetrator must cause ‘the destruction of property 
or such change init or in its situation as destroys cr 
diminishes its value or utility or affects it injuriously. 
Tocuta crop that is grown to be cut isnot to 
destroy it or affect ıt injuriously. The taking 
may cause wrongful loss to` the grower, and if it 
be dishonest, a conviction may be had ' for the 
theft. But the offence is not mischief. 

Consequently, a person cannot be convicted of an 
offence under s. 440, Penal Code, for allowing his 
zamindar and his labourers to “ut the ripened crops 
in the tield'of the complainant, PAHALWAN SINGH v. 





EMPEROR Oudh.937 
Ss, 297. See CRIMINAL TRIAL 172 
— S, 297—Charge to jury—Judge expressing 


his opinion on questions of fact in dogmatic terms— 

Misdirection,if constituted—Guiding principles in 

summing up by Judge. 

The Judge is entitled, in the course of his summing 
up, to express his opinion to the jury on any ques- 
tion of fact. But he should not state his own view 
on important matters of fact in so positive a manner 
as to lead the jury to believe that 1tis not. open to 
them totake any other view. If the Judge does so, 
he takes questions of fact out of the hands of the 
jury, and thus deprives the accused of the valuable 
right given to him by law, to have the questions of 
fact considered by the jury. A summing up tothe 
jury, in which the Judge goes on dictating! bis own 
findings on questions of fact, which ought to be left 
for the decision of the jury is no summing up at 
all and a verdict following upon such charge cannot 
be sustained. The Judge must be careful to see that 
there hasnot been such positive and dogmatic 
assertion by him about questions of ‘act in his 

_sharge to the jury as to leave an impression on 
the mind of the jury, when they retire to consider 
their verdict that, in arriving at their conclusion, 
they must abide.by and try toreconcile their verdict 
with the definite and positive expression of opinion 
by the Judge. SUMERA v. EMPEROR All. 504 
S. 298 (2)—Summing up— Statement by 
Judge that prosecution story is supported by certain 
prosecution witnesses—Whether constitutes misdirec- 
tion, 
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- Unders, 298 (2), Criminal Procedure Oode, the. 
Judge may,ifhe thinks proper in the course of his 
summing up, express to the jury his opinion upon 
any question of fact. 

Where the Judge in his charge to the jury says 
thatthe prosecution story is corroborated or sup- 
ported. by certain prosecution witnesses, he -is 
merely reminding the jury of the facts recorded and 
he should not be taken to mean that those witnesses 
should be necessarily believed and this will not con- 
stitute misdirection to the jury. LaLav, EMPEROR 

All. 339 
ss. 326, 537— Neglect of strict provistons 
of s. 326—Defect, if cured by s. 537—Directions in 

s. 329, if mandatory. . 

Although the underlying principle ina trial by 
jury is to secure an impartial trial by rendering 
impossible any intentional selection of jurors to 
try a particular accused, and an accused person 
has a right to claimto be tried by a jury chosen 
with strict regard to all the safeguards provided in 
the Oode to secure perfect impartiality, a neglect of 
the strict provisions of s. 326, Criminal Procedure 
Code, will not make the constitution of the jury 
illegal er render the triala nullity,if no failure of 
justice is caused thereby. Section 537 applies ‘to 
such a case. i 

In the United Provinces, where the practice 
generally is to summon one set of jurors 
for one trial and another set of jurors for another 
trial, the word ‘‘ordinarily” in s. 326 should have soma 
significance, and in spite of ‘the use of the word 
“shall” the direction laid therein is not necessarily 
mandatory, and although it does not follow that the 
use of the word “ordinarily” éntitlesa Judgeina 
particular case toignore the section altogether, if 
the provision is inadvertently violated, s. 537 will 
cure the defect. 

‘ Ifa defect which would prima facie entitle 
the accused to challenge the array of jurors could 
be cured, the irregularity of summoning not less 
than double the number of jurors required for a 
particular trial may also be cured, provided it does 


not occasion any failure of justice. LALA Vv, EMPEROR 


_ = All. 339 

—— ss, 337, 339—Tender of pardon— Retraction 

_ of confession— Withdrawal of pardon— Confession, 
if can be made basis of conviction—Joint trial of 
such person with other accused—Legality of. 

Where a Magistrate granted pardon to the accused 
on the condition of his making a full ‘and true 
disclosure of the case, and on his making a state- 
ment which was a complete retraction of the confes- 
sion made by. him, the Magistrate withdrew the 

ardon : : 

Held, that this was avery strong circumstance 
against the truth of the confession made by him and 


“should not be made the basis of his conviction. 


The joint trial of a person to whom. pardon has 
been tendered and subsequently withdrawn along 


“with other accused is an illegality being -contrary 


to the provisions of s. 339, Criminal Procedure Code, 
CHAUHAN V. EMPEROR Oudh 1192 
~-—_—- §. 342. Sze CRIMINAL PROCEDURE Oops, i898, 
B. 537 885 
§. 342—Presence of accused—Necessity of. _ 
-The presence of the accused is desirable to enable 
the Court to come toa correct conclusion as to the 
truth of his statement under s.342. IsHwar Das v. 
BHAGWAN Das All. 1135 
$.342—Scope of—Statement of Advocate, 

if can be admitted in place of statement by 
accused. ; : aa 
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Section 342, Criminal Procedure Code, does not 
‘purport to be only inthe interest of accused per- 
sons. On the contrary, it islaid down that the 
purpose is to enable the accused to explain any 
circumstances appearing in the evidence against 
him. The accused mayor may not be able to 
explain those circumstances, and if the accused 
isnot able to explain the circumstances, then the 
Court may draw a presumption against the ac- 
cused. The intention ofthe provision is for the 
furtherance of justice and to enable the Court to 
decide the issue in a criminal case which is 
always, “Did the accused commit tho offence 
charged?” The Legislature has not intended to 
admit a statement made by an Advocate in place 
of a statement made by the accused. A statement 
made by an Advocate is merely hearsay and the 
Oourt may ask questionsfrom the Advocate on 
which the Advocate has no instructions. ISHWAR 
Das v. BHAGWAN Das All. 1135 


————§8. 355, 263, 264, 250—Summary case— 
Magistrate, if bound to record notes of evidence— 
Procedure. 

In summary cases the recording of evidence is 
governed by ss. 263 and 264, Oriminal Procedure 
Code and s. 355 has no application to summary 
cases, Consequently, a Magistrate trying a summary 
case is not bound to record any notes of his evidence 
and itis no objection to his decision under s. 250 
that he destroyed any notes he did take of the 
original hearing. In re TIPPANNA Koutya MANNAVADDAR 


Bom. 1006 
——— 5, 386. Sse URIMINAL PrRooepure Cops, 
"1898, s. &8 321 


S. 388—Sentence of imprisonment in addition 
to fine— Execution of sentence of imprisonment in 
default—Applicability of s. 388~—Suspension of 
sentence of imprisonment in default cf payment of 
fine, legality of. 
Whenever a sentence of imprisonment is passed in 

addition toa sentence of fine, even if the sentence 
of imprisonment is a nominal sentence only, the 
provisions of 8. 388 of the Criminal Procedure Code 
have no application, and the execution of the sen- 
tence of imprisonment in default of payment of, fine 
cannot be suspended. MOHAMED v, EMPEROR 

Rang. 112 
s, 388 (2), object and scope of. 

The provisions of s. 388 (2) referto an order for 
payment of money which order is not a sentence passed 
upon an accused person and refer to cases like that of 
the payment of compensation, under s 250 of the 
Criminal Procedure Code, or the payment of the 
penalty due ona bond, under s. 514. MOHAMED v, 
EMPEROR Eang. 112 


—sS. 401— Woman of weak intellect commitling 
murder of child on account of ill-treatment by 








relations and extreme poverty —Sentence — Re- 
commendation to Local Government to reduce 
sentence. 


A woman of 20 years of age was turned out by 
her husband soon after marriage on account of her 
weak intellect and for seven. years she led a roaming 
life. “She became pregnant and was turned out by 
her relations. When left alone with a child 
and unprovided for she became desperate by 
the ill-treatment of her relations and poverty and 
threw the child in a pond. She was sentenced to 
transportation for life : 

Held, that.the sentence had to be affirmed but in 
view of the fact that her weak intellect, the treat- 
ment of her relations and extreme poverty led her to 
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commit the crime, this wasa fit case for recommen- 
dation to the Local Government that her sentence be 
reduced to one years rigorous imprisonment. 
DHAULAN vV. JIMPEROR Lah, 326 


S 403—Acquittial on two-charges and con- 
victton on two—Appeal against conviction—Order 
for retrial—Charges on offences of which accused 
had been acquitted, tf can be framed. ' 

Where the accused were tried under four charges 
and were convicted of two and acquitted of two 
charges and in the appeal against conviction the 
case was sent back for retrial whereupon the trial 
Judge framed charges for offences of which they had 
been acquitted and they were convicted of those 
chargesand the convictions were confirmed in appeal: 

Held, that a retrial could be ordered only of the 
charges for which the accused had been convicted 
and that the trial Judge was not justified in 
framing charges and convicting them under the 
sections of which offence they had already been 
acquitted. LALA v. EMPEROR All. 339 
——— s8, 403—Penal Code (Act XLV of 1860), ss. 

397, 307— Charge under s. 397—Acquittal—Fresh 

trial under s. 307—Autre fois acquit—Nature of 

offence under s 397, 

An accused person who has been acquitted of an 
offence under s 397, Penal Code, cannot be tried 
again for an offence under s. 307, Penal Code, on the 
same facts, and the fact that the jury never 
addressed themselves tothe alternative that they 
may find the accused guilty.under s, 307 cannot affect 
the question. 

Section 397. is a combination of several offences, 
namely, ss. 392, 322, 324, 326 and 307, Penal Code, 
and a verdict of “not guilty” to a charge under 
that section covers every offence which was stated 
in it or which could have been charged therein 
on the same facts. 

The principles on which the right to plead autre 
fois convict is based are in.the substance the same 
as in the case of the plea of autre fois acquit. 

In re PENUMATCHA J ANAKIRAMARAJU Mad, 844. 

8. 403— Previous trial without jurisdiction 
—Subsequent regular trial by Court on proper 
complaint— Whether barred. 

Section 403, Criminal Procedure Code, is only a bar 
in respect of a previous trial by a Court . of compe- 
tent jurisdiction. The fact that the accused was 
placed on trial without jurisdiction and acquitted, 
will not operate as bar to a regular trial or a 
complaint properly insituted and of which-cognizance 
has been fully taken. MoHENDRA Nate Sanur. Em- 
PEROR Pat.437 


—-——— SS 403,437—Penal Code (Act XLV of 
1860), ss. 307, 3 3— Charge-sheet under 3s 307, 323 
Charges framed under s. 323—Omission to mention 
charge under s. 307 — Acquittal under s. 323— 
Revision— Commitment under s. 308, legality of— 
Order of discharge under s. 308, if implied— 
Jurisdiction of Sessions Judge tu order commitment. 
The accused was placed on trial before a Magis- 

trate for offences under ss. 807 and 323, Penal’ Code. 

Oharge was framed under s. 323 but the Magistrate 

omitted to say anythingabout s. 307. The accused 

was acquitted. Butthe complainant applied to the 

Sessions Judge for revision ofthe order with the 

result that. the Sessions Judge ordered that theac- 

cused should be committed to Sessions on a charge 

under £. 308: 

Held, that there was a case before the Magistrate 
under s. 307 and although he had not passed any orders 
in regard to that part of the case it must be held that 
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an order of discharge was implied. The Sessions 
Judge therefore had jurisdiction under s. 487, 
Oriminal Proceduré Codeto direct that the accused 
should be committed for trial. SuxHLaL v. EMPEROR 
“All. 999 
——s 417—Appeal against acquittal—Inter- 
ference, principles of. i 
In an appeal by the Local Government against 
an order ofacquittal, if the Appellate Oourt, after 
bearing in mind that there is the- presumption of 
innocence in favour of the accused, which is further 
strengthened by his acquittal, and remembering the 
fact that thetrial Court was ina better position to 
judge of. the credibility of witnesses’ examined 
before it, and that, therefore, greater weight had to 
be attached to its view, is nevertheless fully con- 
vinced that the conclusion of the trial Court was 
clearly wrong, and its conclusion was contrary to 


the weight of evidence onthe record, it would be 


fully justified in setting aside the order of acquittal. 
The mere fact that it was not possible to 
-hold that the lower Court had- been incompetent, 
stupid or perverse or had come to an unreasonable 
and distorted conclusion or had obstinately blunder- 
ed, will not be sufficient to prevent the Appellate 
Court from allowing an appeal against an order of 
acquittal if it were fully convinced that: the Court 
below was misled by the extremely clever nature 
of the defence set up on behalf of theaccused and 
supported by a forged document. EMPEROR v. Sita 
er Oudh 1059 

s. 417—Appeal against acquittal—Trial 
Court acting perversely—Unreasonable and distorted 

~ conclusions drawn from evidence—Miscarriage of 
justice— Crown case strong—Appeal must be allowed. 
Where it appears that the trial Court has acted 
perversely, and has drawn unreasonable and distort- 
ed conclusions from the evidence and that it would 
be a serious-miscarriage of justice to allow a 
murder committed inthe middle of a village in 
broad daylight in the presence of several people, to 
go unpunished, ‘andthe Crown has produced a 


-r 





strong case to prove it, the appeal against acquittal 


YIN. 

Rang, 806 

————S§ 417—Appeal under—Facts, if can be gone 
into 


must be allowed. Evprror v. Naa Po 


Section 417, Oriminal Procedure Code, gives the 
“Local Government the same right of appeal against 


an acquittal asa person convicted has of appealing 


‘against bis conviction and sentence The appellant 


is entitled to-go into facts and ask the Court to 
‘come to a different view of the facts from that 
‘taken by the trial Court. U Ba U v. EMPEROR 
. i Rang 1069 
‘—_—— S 417—Perversity or error of lower Court, 
“af condition precedent to interference—Fact that 
High Courtif trying the accused would have come 
to different conclusion, whether sufficient. 


In cases where the Local Government ap-` 
peals from an order of acquittal and the 
grounds of appeal urged are that the Ses- 


sions Judge did not attach proper weight to 
the evidence adduced before him and has allowed 
his judgment to be prejudiced by attaching undue 
weight to discrepancies ‘in the prosecution evidence 
of minor matters, and no question .of law is 
involved in the appeal, the Appellate Court will not, 
and should not, interfere unless it is satisfied that 
the order of acquittal is clearly wrong, and 
that the acquittal is tantamount to a 
Miscarriage of justice. 
ap Jz4ls | from  acquittals 
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accused for trial by a Court of Session, 


The Appellate Court in 
cannot consider that, 
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because a Judge or Magistrate has taken a view 
of the case with which the view of the Govern- 
ment does not coincide and ‘has acquitted an 
accused person, an appeal from such decision 
should succeed. It is quite possible that an 
Appellate Court may consider that, if it was trying 
the person acquitted, it would have come to a 
different finding from the learned Sessions” Judge 
but this by itself is not sufficient reason or 
justification for an Appellate Court to disturb the 
finding of the lower Court and set asideits order 
of acquittal. U Ba U v. EMPEROR Rang.1069 


———§ 423— Interference with judgment of - 
acquittal on question of fact~ Principles 
In order to justify interference with a judgment 
of acquittal on a question of fact, itis sufficient if 
_the finding is clearly wrong on the evidence and 
unreasonable in the opinion of the Appellate Court, 


whether or not the unreasonableness amounts 
to _— perversity, stupidity or incompetence; 
but upon sound principles of criminal juris- 


prudence the indications of errors in a judgment 
of acquittal ought to be clearer and more palpable 
and the evidence more cogent and convincing in 
order to justify its being set aside than would be 
necessary in the.case ofa judgment of conviction. 
„MUZAFFAR v EMPEROR - Lah. 36 
— sS 423 (2)—Jury trial—Conviction—Appeal 
—ke-trial, when may be ordered 
In acase of trial by jury the Appellate Court 
has power, in the event of any misdirection or ` 
admission of inadmissible evidence either to convict 
or: acquit the accused according as the evidence is 
or is not sufficient for conviction, or where the 
facts have to be determined and the evidence is of 
such a character as to render it difficult to pronounce 
any opinion on its character without hearing the 
witnesses, a new trial may be ordered. RAMOHANDRA 
SHANKARSHET URAVANE V EMPEROR ‘Bom. 553 
———~ S 436—Order for further enguiry— Power 
ue Magistrate to hold further inquiry and 
Trai. 6 
When a further enquiry is made in pursuance of 
an order under s. 436, Oriminal Procedure Code, 
whether by the District Magistrate or by a Magistrate 
subordinate to him,the Magistrate who holds that 
enquiry, can, if he finds sufficient grounds for doing 
so,not only frame acharge but also procced to hold 
atrial, In re Ratnam MUDALIAR Mad, 573 
——s 437. See OriminaL PROOEDURE OoDE, 
1898, 3.403 : 999 


—ss 437, 439 — Accused committed to 
Sessions by competent Magistrate—Interference by 
High Court—Absence of evidence for commitment— 
Point of law—Quashing of commitment— Legality 
of. - i 
Where a competent Magistrate, acting upon a 

discretion which the law confers, has committed an 

and his 
proceedings are noton the face’ of them illegal or 





‘arbitrary or capricious, the practice of the High 


Court is that as revisional Court it would neither 
inquire into the reasons, nor interfere. 

Where there is no question of law involved, it is 
only in exceptional cases that the High Court will 
exercise revisional powers after a valid order 
of commitment, to see if the commitment 
deserves to be quashed on the ground that the 
evidence does not make out a prima facie case. 
Where there is no evidence at all, the commitment 
may be quashed, because, absence of evidence for 
commitment is a point of law. But where 


-t 
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thereis some evidence, then the appreciation of that 
evidence should be left to the jury, particularly in 
a case exclusively triable by the Sessions Court. 

HUSSAINBHOY MaHoMEDBHOY v. EMPEROR Sind 1066 
S. 439. Sree CriminaL PROCEDURE Cops, 
1898, s. 154 876 


——— s. 439—-Revision — Concurrent jfindings— 
Interference—Inferences of lower Court based on 
non-existing circumstances—Failure to take right 
view of evidence—Interference, propriety of. 
Ordinarily the High Court will not differ from the 

findings of lower Courts on facts directly establish- 
ing an offence where -the findings are concurrent. 
But the High Court hasnot todeal so much with 
such facts as withinferences drawn from circum- 
stances deposed to by certain witnesses and where 
the lower Oourt has basedits inference on circum- 
stances which really did not exist, it is obviously 
right for the High Court tointerfere in the interests 
of- an accused person who has been convicted. 

Nea Ba Myat v, EMPEROR Rang 1035 (b) 

-—-——-§. 439 - Revision—Questions which Magis- 
trate should decide—Whether can be decided by 
High Court. : 
What the High Court may properly be asked to 

do in revision is to put right any incorrect or irregular 

or improper sentence or order which a Subordinate 

Court may have delivered or to check any such 

irregularity ass 537 does not condone. What they 

should not be asked to do is to decide in first 
instance those questions which the Magistrate ought 
to decide for himself, ATMARAM v, EMPEROR 

Sind 985 


S. 439 (6)—Notice for enhancement of 
sentence—Evidence —Notice—Necessity of issuing. 
When a case comes to the knowledge of the 

High Oourt by an appeal having been filed, it is 
not desirable, ifthe appeal is admitted, to issue a 
notice atthe same time on the accused, under 
s 439 of the Oriminal Procedure Code, asking him 
to show cause why the sentence passed upon him 
should not be enhanced. It is neither necessary 
nor desirable for the High Oourt to issue a notice 
for enhancement ofsentence at the time of admis- 
sion of the appeal. It is, however, open to consider 
the question of enhancement of sentence after the 
appeal has been heard. 

Where at the time of the admission of an appeal 
a notice hasbeen issued to show cause why the 
sentence should not be enhanced, the accused is 
entitled on the evidence to show that he is innocent. 
lf the conviction isnot correct on the evidence, the 
appellant will be entitled to an acquittal. If, on 
the other hand, the evidence is sufficient for con- 
viction, it is not necessary-for the High Court to send 
the case for re-trial even though there may be 
misdirection or admission of irrelevant evidence, as 
the Court can accept the verdict of the jury under 
B. 167 of the Evidence Act, unless the Court isof 
Opinion that it is difficult to arrive at any conclusion 
on the evidence and it is necessary or desirable 
that a re-trial should be ordered. KamcaanpRA v. 
EMPEROR Bom. 553 

8.449 (1). Sze CRIMINAL PROCEDURES CODE, 





1898, s. 275 i 933 
-— —-S 468. See ÜRIMINAL PROCEDURE CODE, 
1398, 8 473 987 


———— s83, 473, 463—Penal Code (Act XLV of 
1860), s. 84—Murder — Defence of insanity— 
Assessors finding accused to be insane—Accused 
sent to Mental ;Hospital—Superintendent of Mental 
Hospital writing to Sessions Judge that accused was 
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feigning insanity—Letter not proved—Superinten- 

dent not examined—Fresh trial, legality of. 

Where the accused pleaded insanity on being 
charged with murder and the assessors concluded that 
he was insane and he was sent to the Mental Hospital 
but onthe Superintendent writing to the Sessions 
Judge that the insanity was feigned, the Judge 
proceeded to holda fresh trial acting on this letter ; 
and the letter was not proved nor was the Superintend- 
ent examined : 

Heid, that while s. 473, Criminal Procedure 
Oode compelled a Court to proceed in accord- 
ance with the provisions of s. 468, the Court was 
not precluded from proceeding under s. 468 at 
any time when an accused was brought before 
it; that the trial was not contrary to law 
though the Sessions Judge would have acted wisely 
if before’ considering it he had placed it onthe 
record that he considered the accused to be capable 
of making his defence and stated the grounds on 
which he came to this conclusion. 

Held, also, that under the circumstances of the 
case, the accused was insane at the time of com- 
mitting the murder and that his case fell within 
s. 81, Penal Code JBRAHIM v, FMPEROR Lah. 987 


—-—§, 476. 


SEE ORIMINAL PROCEDURE Cong, 15938, s. 195 866 
SEE ORIMINAL PROOEDURE Oops, 1898, 5. 195 (b) 
AND (c) 851 (b) 
SBE MALICIOUS PROSECUTION 1129 


——-S, 476 —Penal Code (Act XLV of 1860), as. 
211, 193— Offences under—Court which can take 
action in respect of the offences—Complaint not 
made by such Court— Application to District 
Magistrate to make complaint — Jurisdiction of 
District Magistrate, 

It is only the Court before whom offences of 
perjury and bringing afalse complaint are commit- 
ted that. can take action under s. 476, Oriminal 
Procedure Code, When no application has been made 
under s. 476, Oriminal Procedure Code, in the Court 
before which offences underss. 211 and 193, Penal 
Code, are committed and that Court has, therefore, 
not made any inquiry or passed any order, and an 
application is made to the District Magistrate for 
making a complaint under s.° 476, the District 
Magistrate -has no authority to make the complaint 
in respect ofthe’ offence committed. WAJID ALI v. 
EMPEROR Oudh 1075 

8.476—Proceedings under s. 416 in Civil 

Court— W hether criminal proceedings. 

For the purposes of an action for malicious 
prosecution, proceedings under s. 476, Oriminal 
Procedure Code, although they are in a Civil Court, 
are to be deemed criminal proceedings NAGARMULL 
CHAUDHRI V. JHABAR MULL SUREKA Cal. 1129 


S 476-B—Sessions Court, when can take 
action under 3. 476-B, 
The jurisdiction of the 

arises under s.476-B when a Court 





Court of Session only 
subordinate to 


‘it has directed the filing of a complaint or refused 


to make a complaint under s. 476 or 476-A of the 
Code of Criminal Procedure. WAJID ALI v, EMPEROR 
Oudh 1075 

—---— 88, 478, 213, 215~ Commitment, quashing 
of—Reference to High Court—Commitment, if 
can be quashed only on a point of law. 
Under s. 215 of the Code of Criminal Procedure, a 
commitment once made under s. 213 of the Code by 
a competent Magistrate or by a civil or revenue 
Court under s 478 of the Code, can be quashed by 


-the High Court and only on a point of law.: When 
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there 18 no point of law involved the reference, must 
“be rejected. EMPEROR V. UMBAI Oudh 653'(a) 


-— s. 488 — Application , by, wife—Necessity of 
valid marriage —Hindu Law—Marriage “between 
,, Naidu male and Adidravida female — Validity — 

Adidravidas, whether sudras. | , 

Where an’ Adidravida woman applied for main- 
tenance against a Naidu alleging ‘that she was his 
lawful wife and the fact of marriage was proved: 
- Held, that under the Hindu Law a marriage bet- 
ween a Naidu male. and an. Adidravida woman 
is not invalid and the applicant, was entitled to 
an order for maintenance. Adidravidas are sudras 
and under the Hindu Law marriage between persons 
belonging to the different sub-castes among the 
sudras is-valid.. Manrckam V., POONGAYVANAMMAL 
> me 4 : Mad, 921 
~-——-——8.488—Compromise between husband and 
_ wife that ‘they will live, apart as. _before—Order 
“under, 8,488 -based on | compromise,— Legality of 

order. Na jen pede ga a 4 
a Por S. K. ‘Ghose and Guha, JJ —The mere fact 
that an'order of maintenance ‘under s. 488, Criminal 
Procedure Code,.is based on a. compromise ; between 
husband and wife that.they ‘would live apart as 
they had been doing, does , not ‘yender the order 
illegal. 3 l a. SEE ot 
_-Per Af. C. Ghose, J.—Although ‘a, compromise of 
this nature may possibly be enforced in. a Civil 
Gourt, an, order under 8. 4t8, Criminal Procedure Code, 
will not belegal., NIRMALA, BALA DEVI v. BEJAY PADA 
GANGULY a Cal, 151 

z ss. 488,489 .2)—Order under, ' s. 488. by 
-High Court—Subsequent decree for, restitution of 
: conjugal rights by.a competent, Civil Court—Con- 
< sideration of effect, of decree i. ae» sant 

Where after an order under ss. 4 &;. Oriminal 
Procedures Code, a decree for restitution of conjugal 
rights. has been. passed by & competent civil 
Gourt, the. Magistrate should consider the effect of 
this decree: under s,- 489 (2). He should give each 
side, an opportunity of being heard. -Maunya CuIT 
Ton v. Ma PWA SEIN: | oe . Rang. 908 (b) 
=- 58, 496; 497—Bail granted by Sessions 
Fudge cancelled by High Court—Sessions Judge, if 
,can*grant bail subsequently. ° i 
Where the High Court has cancelled abail grant- 
ed- by the Sessions Court, unless a , new case for: 
granting bail is shown to exist as to why the order 
of: tho High Court should be altered, there is no 
authority which authorises the Sessions Judge to 
reverse the order of the High Court in. regard to 
the granting òf bail to @ particular person before 


him on trial. EMPEROR V. SARDAR JAHAN AU.133 


ss. 496, 497—Two brothers accused in a 
“‘case— One of them having to arrange for funds 
ee defence, whether suficient ground: for granting: 
` bail: ' m < 

\. Where two brothers’ are accused persons’ ina case 
the: fact ‘that one of them should be given an oppor- 
tunity toarrange for the defence and for funds, 18 
not a sufficient’ reason’ to grant-him bail where it 
Has been held thatthe ‘release’ of the accused per- 
aons on bail‘’has led to tampering with the witnesses 
for the prosecution. ` EMPEROR V, SARDAR J NT, A , 
A ; Ka Abt. 
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embodies a rule of evidence and allows, the Court 
discretion to admit in evidence a report under the 
hand -of any ‘Chemical Examiner or Assistant Ohemt- 
cal Examiner -to Government ‘upon any matter duly 
submitted to him for examination or analysis and 
report without requiring the officer concerned to be 
examined in Court to prove the report. Whenever a 
Magistrate or a Court ~ of Session” finds that the re- 
port of the Ohemical Examiner is inadequate, they 
should not admit itin evidence Unless the officer 
concerned submits a full and satisfactory report or 
has been examined insupport of it. Where the 
Sessions Judge has admitted the Ohemical [xami- 
ner's Report in evidence, itis not possible for the 
High Court, in the face of the. provisions of s 510, to 
reject it ag inadmissible. Although no hard and fast 
rule can be Jaid down as regards the valusto be 
attached to such reports,a meagre and cryptic re- 
port to the effecttliat the contents were duly .ex- 
amined with the result that arsenic in traces was 
detected and a particular test was used, is hard- 
ly of any value. TE a l 
. General practice in admitting Ohemical Exami- 
ners Report condemned. Gara Kunwakv EMPEROR 
. . . ` Oudh 600 
5, 522— Absence of occasion for-use of force 
by accusedin taking possession —Complainant, af 
entitled to restoration of poss2sston.. : 
_ Where it appeared that there was no occasion for 
the use of any force or show of force on the part- of 
the accused when they took possession of the prop- 
erty as thacomplainant. was. absent and no one on 
behalf of the complainant appeared to prevent. the 
accused from committing the offences of which they: 
were convicted, anditappeared that the complainant 
still was fighting out the question of his dispossession 
from the property in certain criminal cases: - 
Held, that an order for restoration of possession to 
the complainant was not proper..ZamIn Husain KHAN 
v, JSMPEROR | . »Oudh 790 
~——— s. 522—Conditions to. be fulfilled . before 
. order under, can be passed—Acquistal of accused— 
. Offence not attended by. criminal, force—Order for. 
‘delivery of possession of property to. complatnant—- 
_ Legality of. > __. À a, ty ee 
“in order to support an order under.s 522 of .tha: 
Code of Criminal Procedure, there -must be a finding. 
that the dispossession was by the use of criminal 
force as defined, in `s. 350.0f tbe Penal Code- 
Where the accused are acquitted and are held not: 
guilty of the offence of which they.. stood charged. 
and the offence was not attended by any. criminal, 
force or show of criminal force or by any. criminal. 
intimidation, nor was there any evidence to show 
that by such force or show of force or. criminal 
intimidation, the complainant had been dispossessed: 
of his immovable property; .  : uae ec 
“Held, that an order: under s. 422, Oriminal Pro-- 
cedure Coda, to i 
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deliver possession ofthe disputed. 
property to the complainant should not’ bs ~ passed. 
GHULAB SINGH v. RAM PRASAD Oudh’436 
ss. 526, 145— Dispute `of a communal 
- nature— Case ‘pending in Court of Hindu or 
-Muhammadan ` Magistrate — Whether, ground’ for 
transfer—Pendency of case under s. 145—Appltca-' 
tion under s.5:6—Competency of. i 
-It is no ground for the transfer of a cas> from the 
Court of a Hindu or Muhammadan Magistrate to 
that of a ‘Buropean ' Magistrate merely ‘because the ° 
parties’ belong: to different” religions’ or the dispute’ 
is of a communal -or quasi communal nature. In’ 
order to obtain a transfer -it-must “bs ‘shown that 


there is a Teagonudle “appreliension in“ tho mind of 
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the person applying for it thathe will not get a fair 
trial. This is a question to be determined in each 
case and is not one to be decided by any general 
rule. 

Quere: Whether an application for transfer of a 
case pending under s.145, Criminal Procedure Code, 
lies under s 526, Criminal Procedure Code NATRU 
V. JOTI PARSHAD Lah. 201 


§. 528— Transfer of case — Discretion— 

Setting aside of order—Regard to circumstances of 
case—Necessity of—Previous knowledge of facts— 
Whether a disqualification for enquiring Magistrate. 
Section 528, Oriminal Procedure Code, does not 
contain words which have the effect of fettering 
the discretion of the Chief Presidency Magistrate 
or other Magistrates in transferring cases from the 
files of Magistrates subordinate to them. Before 
such an order is made the Magistrate must and 
should have reasons and those reasons should be 
such as the law regards as satisfactory from the 
point of view of principle. If the accused persons 
are prejudiced by the fact that they have no locus 
stand? before the issue of process, it is not the pro- 
per way to counteract that prejudice by ordering 
the case to be dealt with by a particular Magistrate 
who happens to have knowledge of matters which 
the law prevents persons complained against from 
bringing tohis notice. So far as from previous 


. knowledge ofthe facts being a qualification forthe 


enquiring Magistrate, it isin many cases a dis- 
qualification, An order of transfer 18 entirely a 

matter of discretion and in setting it aside the 
circumstances of the particular case should not be 
disregarded. SHANTARAM SHARMA v. KANAI LAL JATIA 
Cal. 121 

S. 533— Statements made ‘before Magisirate 

by accused in Police custody—Magisirate not properly 

recording statements— Defect, if cured by examining 

Magistrate as witness—Statements, admissibility of 

—Eridence Act (I of 1872), ss. 29, +6, 

Where a Magistrate recorded ihe statements 
made by the accused onthe reverse of the ap- 
plication for remand but did not take them down 
in accordance with the law relating to the record 
of confessions made before a Magistrate by accueed 
persons in Police custody; . 

Held, thatthis defect would be cured if the 
Magistrate was examinedon oath asa witness and 
he gave evidence that these statements were actually 
made before him. His error in not recording the 
confessionin the proper way wouldthus be cured 
by ape provisions of s, 533, Oriminal Procedure 

ode. j 

Held, also, that the statements 
accused on the occasion were admissible in evi- 
dence. Naa Po Dwe v. EMPEROR Rang 1002 
————— 6 537. Sze PENAL Cove, 1860, s 185 784 


ss 537, 342—Failure to record statement 
of accused under s. 342—Failure of justice— Defect, 

af cured by 8. 537, 

To cure an irregularity in procedure it is neces- 
sary for the Court tcbe satisfied that the irregulari- 
ty has not occasioned a failure: of justice, 

Where the accused himself has made no statement 
and his Pleader has disclaimed all knowledge of the 
facts of the case, it is impossible to hold that there 
has been no failure ofjustice. In such a case the 
defect of failureto record the statement of the 
accused is not cured bys, 537, Criminal Procedure 
Code., HIKMAT ALI v. EMPEROR All. 885 


made by the 


S, 539-B—Question whether a cesspool isa, 
` nudsance—J hapeciton of locality by Magistrate’ 


(1934 
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Whether sufficient—~Examination, of at leastthe come 

plainant—Necesstty of. 

The question whether a cesspool is a public nuisance 
depends, generally speaking, upon tl:e circumstances 
which can best be ascertained by an inspection of the 
locality. Inspection by a Magistrate must be con- 
ducted and used inthe manner laid down by 
s. 539-8, Criminal Procedure Code, under which the 
Magistrate must record a memorandum of relevant 
facts observed atthe inspection. But the Court is 
not expected to base its judgment on its own in- 
spection note which may however necessitate no 
more than technical compliance with law that there 
should be substantive evidence apart from the in- 
spection note which is ‘merely to aid it in appreciat- 
ing the evidence before the Court. ln such cases 
the Magistrate should examine at least the com- 
plainant. Empgror v. Rasoo Lat -All. 615 

s. 552 as amended by Act XVIII of 
1923—Power of High Court to pass sentence 
under, when exercising powers of revision. 

By the amendment tothe Oriminal Procedure 
Code made by Act XVIIL of 1923, the High Court 
can, in the exercise of its powers of revision set 
aside the order of the trial Magistrate, under 
8 :62, Criminal Procedure Code and in lieu thereof 
to passa sentence on the offender according to 
law, provided of course,that the High Court can- 
not, under this sub-section, inflict a greater punish- 
ment than might have been inflicted by the Court 
by which the offender was convicted EMPEROR v 


MoHAMMAD Kuan Lah. 96 
Criminal trial. 
SEE EVIDENCE Aor, 1872,s 114 ill, (a) 141 
SEB PENAL CCDE, 1860, ss. 302, 304 1004 


Appeal—Absence of appellant—Decision on 
merits— Necessity of. 

A criminal appeal cannot be dismissedin default 
and even if an appellant has defaulted, the Appel- 
late Court is not relieved of the duty of hearing the 
appeal on the merite and deciding lit, Din Muuam- 
MAD v EMPEROR Pesh, 1078 
-—— .- Appeal—Order sanctioning prosecution set 

aside on appeal—Whether marks termination of 

proceedings. 

Where after the release of the person arrested, the 
Court on appeal sets aside theorder of the Court, 
sanctioning prosecution, there is a termination of 
proceedings in favour of that person. NaGaRMULL 
CHAUDHRI v, JHABAR MULL SuREKA Cal, 1129 

Assault and death — Events preceding and 
leading ta a ssault—Consideration oj— Penal Code 

(Act XLV of 1&60),s. 202. 

The events preceding and leading out to the 
assault on the deceased have to be considered in 
approaching the evidence led by the prosecution to 
prove the guilt of the accused. U Ba Uv EMPEROR 

Rang. 1469 
Brutal murder in daylight—Absence of 
satisfactory evidence as to who are guilty parties. 

—Crime to go unpunished. 

A brutal murder committed in daylight in a 
village is bound to go unpunished where satisfac- 
tory evidence is not forthcoming as to who were the 
guilty parties. KEHRI v. EMPEROR Oudh 259 

Case depending on circumstantial evidence 

. —Principle to be followed—Mere conjecture cannot 
take the place of legal proof—Incriminating facts 
should be incompatible with innocence of accused, 

Jor conviction—Suspicion on defence case—Whether 

sufficient, 

Ina casedepending entirely on circumstantial 
evidence, mere conjecture cannot be allowed to take 
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the place of legal proof of facts, by the prosecution. 
In civil cases, a mere preponderance of probability, 
due regard being had to the burden of proof,is a 
sufficient basis of decision; in criminal cases 
however, a higher degree of assurance is demanded, 
The persuasion of guilt ought to amount to amoral 
certainty or such a moral certainty as convinces the 
minds of the tribunals, as reasonable men, heyond 
all reasonable doubt. In criminal cases when the 
Appellate Court has any doubt that the conviction 
is a right one, whatever the original Court has 
done, the Appellata Court should - discharge the 
accused, In cases of circumstantial evidence, in 
order to justify the inference of guilt, the incrimi- 
nating facts must be incompatible with the inno- 
cence ofthe accused, and incapable of explanation 
upon any other reasonable hypothesis than that of 
his guilt. Oircumstances of strong suspicion with- 
out more definite evidence, are not sufficient to 
justify a conviction, even though the accused offers 
no explanation of them. 

Where ina case there are at the most suspicions 
arising against the accused out of certain improba- 
bilities, his guilt cannot be taken to be established 
on the inconsistencies and improbabilities only. 
Hem CHANDRA V. EMPEROR Cal, 543 


Chargeon one set of facts--Conviction on 
‘another set of facts—Legality of—Railways Act 
(IK of 1890), s. 101. 

When. one set of facts are stated in the charge as 
constituting a particular offence and the accused 
has sought to meet that case, and he is subsequent- 
ly convicted of the same offence but on an absolute- 
ly different set of facts, it isa legal error, and a 
conviction so recorded is liable to be set aside, 
as the accused can be said to have been pre- 
judiced in his defence. 

Where a person is charged unders 101, Railways 
Act for disobedience of Railway Rules requiring 
him to stop the engine near the signal, he cannot 


be convicted for disobeying rules regarding the 
vacuum to be maintained in the engine. PARSRAM 
KUNDRAJ v. EMPEROR Sind 66 





Circumstantial evidence--Necessity of careful 
scrutiny —Benefit of the doubt to accused. 

Where the conviction of the accused rests on purely 
circumstantial evidence and there are no witnesses 
to the crime, the circumstantial evidence requires 
careful serutiny. LALLU RAHIM MIRASI v. EMPEROR 

Lah. 164 

Confession to persons taking part in 
investigation—Admissibility of—Contradictory and 
discrepant evidence as to the confession—Cor- 
roboration, necessity of —Hxistence of slight motive, 

if sufficient corroboration—Hvidence Act (I of 1872), 

s. 26, 

Where the accused confessed his guilt to certain 
porone who were taking partia the investigation 

ut they were not able to give out the exact con- 
fession made and their evidence was also contradic- 
tory and contained discrepancies : 

Held, that though the confessioa might be admissi- 
ble and not barred under s 26, Evidence Act, it 
would not be safe to base a conviction on such a 
confession. until it was corroborated, and that the mere 
existence of a somewhat slight motive’ was not 
suffisient corroboration. ALLAH DITTA v. EMPEROR 

Lah.205 
Dacoity case— Accused recently wounded and 
unahle to give satisfactory explanation of injury 

—Inference | 
“Tho mere fact that the accused had been recently 


-deceased, nor is there mention of 
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wounded and that he has failed to give a satisfactory 
explanation as to how he was wounded, combined 
with the fact that he was conveyed away from his 
house to aplace of hiding shortly after the dacoity, 
is of some corroborative value, but may be capable of 
explanation other than that of hiscomplicity in this 


particular dacoity. Mir SAHIB KHAN v. EMPEROR 
Pesh. 760 
Doubt as regards prosecution story— 


Differentiation of case of one accused that from that 

of the other. : 

Once doubts are entertained as to the truth of the 
prosecution case as a whole, there is no logical ground 
on which to differentiate the case of one accused from 
that af another. Mir SAHIB KHAN v, EMPEROR 

Pesh 760 

Evidence—Injured man varying his state- 

ment—Only evidence that of injured man— 

_ Presumption that he will charge only the actual 
assailant—Conviction, if can be upheld. 

Where the only evidence of what happened when 
a firing took place isthe statement of the injured 
person and he has varied his original statement as 
to how the attack began, the presumption that a 
man whohas been wounded will charge his actual 
assailant with the offence rather thanan innocent 
person, is not justifiable andthe conviction of the 
accused cannot stand, SAID UMAR v. EMPEROR 

Pesh. 919 
Hvidence of person who has seen murder 
committed and does not give information thereof 

—Value of—Penal Code (Act XLV of 1869), s. 302. 

Where the case against the accused rests solely 
on the testimony of B whois alleged to have been 
sleeping close to the cot on which the deceased was 





sleeping when he was murdered, and there is no 
mention of B having witnessed the crime in the 
first information report filed by the brother of the 


the fact of his 
having slept near the deceased, the omission is very 
significant and tends to discredit Bs testimony 
secured by the Inspector three days after the actual 
commission of thecrime. It would be natural to 
suppose that aman who had such strong suspicions 
against certain persons of being the murderers of 
his brother would be most anxious to have his 
suspicions verified by questioning B who, so 
far as his knowledge went, was sleeping alongside 
his brother at the time of the murder, 

Although it cannot be said that the evidence of a 
person who has seen a murder committed and does 
not giveany information thereof is little better than 
that of an accomplice, yet the truth of the story told 
by him is not above suspicion and will not impress 
the Court as being reliable. Sunpar Lat v, Em- 
PEROR Oudh 1045 (b) 
Evidence of previous conviction —Admis- 
sibility of. 

It is contrary to the elementary principles of 
British Criminal Jurisprudence that any evidence 
of a previous conviction should be : allowed to be 
adduced in the course of a trial save in a few well- 
defined and exceptional circumstances. PARBATI 
DASI v. EMPEROR Cal. 597 
Tracker’s evidence — Comparison of foot- 

prints two months after oceurrence—Original tracks 

not preserved—Value of evidence. 

Where a tracker compares the admitted foot- 
prints of the accused with the impression left on 
him of the foot-prints which he saw when he 
first went tothe spot, and this is made about two 
months after the occurrence and the original 
tracks had pot been preserved, the trackers evi- 
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dence is of little value. CHANAN SINGH v., EMPEROR 
a eta, oe GN “Lah. 72: 
———— First Information Report, “if can take the: 
=place of evidence of’ witnesses—Medical evidence, if 
: can`only be used ds-corrobcrative óf ‘the charge- ° 
‘In- a Oriminal trial, the First Information Report’ 
ray’ bë useful -iñ checking statements of witnesses 
given “in- Court“which have “to“be taken a8‘the -only. 
evidence:against the accused. The First Information 
Report cannot take-the place ‘of that evidence. by 
itself-‘ Similarly°the medical évidencé’ can only be 
‘used as corroborative of the charge and- - not the 
evidence of thé: charge. MUHAMMAD Kuan v, EMPEROR 
Ea feet tT ee a ~ Pesh.'1043' 
—— Identification — Accused- protesting - tha 0 
identifying ~- witnessès: ‘knew him from before 
OW fect of. : chs 
“SWheré the accused has rade a, protest before the 
identification .took place to, the effect that he ‘was: 
Known to the ‘identifying witnesses’ from before, 
much yalue ‘cannot be“attached to the-identification 
évidence, especially: when his name was not mention- 
éd' in: the first information report. CHAUHAN v. Em: 
PEROR © + oe ee es st Oudh 1192 
—__-— Identification made at night during dacoity — 
iffoidentiary value of, a o, ate 
dn, 4 Criminal, trial: identifications ;made at night 
during a dacoity, or when the people, are. terrorized 
are -generally of very little value. CHANAN SINGH v. 
EMPEROR , z. Lah. 72 


Sect oe ot Gee ae a ah 

<r Junisdiction—Person -abroad employing agent 
Lim British India—Whether: amenable to- trial in 
(British India E 
:, A; person abroad may ,by, the employment as well 
of a conscious; as of an unconscious agent render 
himself amenable to the law. of. British Courts or 
British Indian Courts.when-he comes; within the 
jurisdiction of such Courts, ;GokaLpas AMARSRE v, 
EMPEROR , ga eee 

zo- Major portion of prosecution evidence false— 
-;; Common object of.accused not proved—O Fence under 





Gaya DIN .v, Em- 
: wo. Yudh 870 
Yeku Motive—Beginning ‘case’ with evidence of 
toa m ti = P EN a o ore Pa i ri 
~ motive—Practice: deprecated—Cowardice +I nference 
+- as to perjury; tf arises: ` = - a aN 
w The ‘absence of ascertainable motive. comes “to 
“nothing, “if the-crime is’proved' to-have ‘been com- 
¿mitted by a sane person. On the other hand, to 
“eke ‘out a weak case ‘by'proof of motive apparently 
„tending towards possible’ crime is a very dangerous 
“and“ unsatisfactory ‘process, ae ey ae” % 
-> The practice of beginning with the-’ 
¿motive and assigning to that ‘branch ‘of 
‘exaggerated importance, . deprecated. `~ 
-From the fact'that a person is guilty of culpable 
“cowardice-it is not safe to infer that he is not only 
a coward but also.a ber} uret. ` EMPEROR v. 


PEROR; t yo, 


amt 
= # 


eyes, s 





evidence of 
the case an 


but alse MAHOMED 

ABAR O Sree x Sind 672 

Fo atal Aa Na ag ace erie ooa a a r 
an Onus Of proof: . 4'-: : 


wT? f Mate vA eee 7. oir: ks £] “he eit. Tota ye k . 
| Prosecution to Brave i casd in’ its entirety and’ it'does 
3 an g r ss ated J xy ” ~ t : r i re e 
sot ghangs, merely; because’ the prosegution has‘ sug 


ee i into VA Me Cd apina eterra ee o a 
In ‘criminal cases thé; dhus remains always öh “the 


- 


INDIAN CASES 


- {i034 
Criminal trial—contd. an bs, a 
ceeded in provingone part of its case. All. the 


elements making up'‘the offence -have to -be proved: 
by the prosecution. ` BoLAI CHANDRA v. BESHNU *'BEJOY- 
E a on | - Cal-559? 
——— Prosecution by public servant against -indivi-' 
* dual— Private grudge. - ' a. 
"A criminal prosecution by a public servant should 
never-be ‘launched merely to feed fat ihe grudge of’ 
some private individual, WAJID ALI v. EMPEROR’. 
gh =? L: ; `  Oudh 1075: 
‘Public Prosecutor, duty of—Iniestigation - of, 
`- offence'and determination of guilt’ or innocence—! 
Advocate for defence remaining supine with regard 
‘.to.his clients case-- Duty of Judge to test evidencë 
‘— Criminal: Procedure Code (Act: V of 1898, ‘s.- 162 
~— Drafting of ~Unésatisfactory mature pointed out.'! 
, In’ criminal case the duty: of the Public Pro-’ 
secutor is not to support'at all-costs a theory, ‘but to, 
investigate the offence and“ to determine the guilt: 
or innocence of‘the accused,: and‘the duty- of-a’ 
Public: Prosecutor is: to-represent not the ‘public;: 
but. the Orown, and his duiy'should be discharged“ 
by him’ fairly-and- fearlessly, and with a full sense 
of-the responsibility that- attaches ‘to: his position} 
The guilt-or innocence of the accused is to'be déter! 
mined by the tribunals appointed: by-law and not 
according to the tastes of anyone- -else, ~~ '* 
; It, is the .duty:ofa Judge, whenan Advocate_for 
the. defence, in a, criminal case, involving a question 
of life or death, remains supine with regard to-his 
client's case, to test: the. evidence,.of.- the, different 
witnesses for: the-purpose of eliciting -the truth and, 
protecting; if necessary, the interests of the accused, 
„Per. Baguley, J--—In, the- case. of a Crown prosecu- 
tion, the Public Prosecutor is undoubtedly.under 4, 
duty 10 disclose to; the defence the existence of any, 
fact that may, help the accused in - his defence, 
-After that- his duty to the defence . is at ap end. 
.77Lhe unsatisfactory, form in‘which s. 162, Criminal 
Procedure Oode is drafted, pointed. out. Nea. Lu,» 
EMPEEOR , -7: i, mi. . Rang. 810. 
= Questions put and extracts. included -from 
ı depositions during trial—Whether should be included 
Win record. i Ph pet, Na ag D 
< If questions are -put and. extracts. included, from 
depositions ‘during the trial“ of a’ case,“ it must be 
obvious that’ evidence has” been admitted‘ by,\ the 
Judge and’ ‘it’ must -foriti part ‘of’ the record, . 
whether ‘technically “speaking “it has’ been: properly, 
teridered or not.’ Moira’ Kuan KABULI v' EMPEROR” ““ 
E susan Ch JL TES 1 sg pp Cal. 17 2'8;"B? 
= Recovery of weapon from accused— Con- 
. fession of accused’ mentioning such wedpon is 
* weapon of offence—Court believing and acting upon 
', the confessicn—Effect of. ` eet ee ee 
' Where a weapon ‘has been recovered from the accused 
and the Court believes his confession’ and‘acts upon - 
it, the mention of a weapon in the confession ‘as ‘the 
weapon ‘of offence~ sufficiently ` connects * ‘the weapon 
with the offence. Mennea Hamira ù ‘EMPEROR © -u 
ar i i, , ` _ “Lah, 424 
' =———— Right of ‘private persons’ to arrest -criminals 
—Extent of.. "°° l ee ee 
- The ‘right of private ‘persons to-arrest offenders is 
‘more restricted in India than in England’ where private 
‘persons are not only permitted but also required to 
‘arrest any person’ who in their presence commits a 
felony'or dangerous wounding, etc , and are empowered 
to-arrest on ‘a redsonable suspicion of the commission 
of these and some, other offences y but that right 
must be, taken withits’ restrictions in‘ applying the 
Penal Oodè, “ABDUL Aziz v. EMPEROR’ Pat 574 
merrer Sentence—Criminal assault on innocent 
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woman with intent to outrage her modesty~Sub- 
| stantial sentence-- Necessity of inflicting. — i 
_ Criminal assault on ‘an, innocent woman-, with. 
intent to outrage her modesty publicly, and in open 


‘daylight in a high-handed manner merits a sub- 
stantial sentence of, imprisonment, EMPEROR. v. 
MOHAMMAD KHAN - Lah. 96 


—~— Statement of people coming forward as eye- 
witnesses—Necessity of examining them, whether 
tendered by prosecution or not. 4 

: Although statements of -people coming forward 

‘alleging themselves to be eye-witnesses and sup- 

‘porting the case against the original suspects; may 

ot- -be evidence in a case of dacoity, where persons 

‘allege themselves to be eys-witnesses-in a case of 
this nature, they should be examined by, the trial 

Court, whether tendered by the - prosecution -or not. 

Mir SAHIB KHAN v. EMPEROR Pesh 760 

\~——— Trial by jury—Necessity of -Judge guiding 

jury in all essential particulars — Evidence - not 
~ strong—Failure of Judge to explain weight, of 

evidence to jury—Benefit, of-~doubt to accused— 
..-Criminal Procedure, Code (Act V of .1898),s 297. 
` Where the Judge has not invited the jury's at- 
téntion tothe value of the evidence of the witnesses 

‘and the weight to be put. upon itand has failed to 

give the jury any helpful guidance in coming to 

their verdict, and the case has turned ona question 
of mistaken identity. whileno identification test has 

‘béen made, it is not safe to condemn a man upon such 

evidence orin a trial conducted in sucha way and 

che ought to be given the benefit of the doubt., — 

- -Per Lort-Williams, -J.—Whatever the -condi- 

tions and the ‘difficulties may , be , ia- India, 

Judges, Advocates .and ~ Police must realize 

that in a. trial where a man’s life is in jeopardy, 

-it is essential to take the greatest possible care to 

avoid mistakes being made. Itis, not sufficient for 


the Judge simply to point -out this piece of evidence - 


and.that,.this presumption and that, this bit of law 
and that.- It is his duty to help and guide the jury 
to‘ayproper. conclusion. It is his duty,to direct the 
‘attention ofthe jury to, essential points. -Itis his 
duty tói point-out to them the weight to.be attached 
to:the evidence, and itis “his duty to warn them 
gravely about the responsibility which rests upon their 
shoulders in atrial of this kind and‘to-impress upon 
thém that ifthere is any. doubt in their minds, they 
must give the benefit of that-doubt to the accused. 
Motus KHAN KABULI YV. EMPEROR : .._, Cc 
Custom —Sezz Civit ‘Prooepure Cone, 1908, s.- 60 
; i ea l a ee aa .246.(b) 
Custom (N.-W.:F. P.)—Mohmands — Absence .of 
` grouping.in family or of particular custom= General 
~ rule that whole blood .and half blood succeed 
equally applies, `. . KL; - 4 
Where there has been no.grouping of the various 
descendants and the. ofiginal- division was per 
capita, the whole blood andthe half blood succeed 
equally -in < subsequent > successions. eer: 
“In the ‘absence of definite evidence to show that 
as a matter of custom a family follows the. rule 
excluding-the half blood, :and no grouping has taken 
placè, the general rule that whole-blood and half 
blood succeed equally, prevails.-— - i TT 
Mohmands as a tribe: are in favour of equal division 
among the balf. blood and whole blood; MAJBUR Suan 
veQHAN BADSHAH. <- xeo ~ 7 9 „Pesh. 686 
Custom (Oudh)—Sale of grove—Right_.of zemindar 
to zar-i-chaharum— Mortgage of grove by, conditional 
£gale—M ortgagee*-becoming-owner under, compromise 


4 


acdecree A pplicability:of :custom.;_"i>.,: 


A groove-holder, by custom, is liable to pay zař 
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establish ‘thatthe alienations were brought 


Custom (Oudh)—coneld. © ~~! 
“chaharum | (one-fourth of the. purchase money) to the 
_zemindar upon a sale of his grove. The custom 

extends to a case where there has been a foreclosura 

‘as the result: of'a compromise between the parties to 
-the: mortgage on the. basis of which the mortgagee's 
‘claim ‘is decreed by the Court against the mortgagor 
“~RAGHUNANDAN v. KRISHNA DUTT -- .Oudh 807 

Custom (Punjab,—Agricultural classes—Widow's 

right to maintenance— Widow, tf bound-to-reside in 

her husband's house DAG He Sf. Bet Sado ka 

‘According to Hmdu Law a widow is not bound to 
‘reside with her husband's’ family and she doés 
not forfeit her ‘rights to maintenance- out ôf her 
-husband's estate by ` going: to - reside elsewhere. 

Ali- that is required for her is that’ she~must not 
leave her husband's house for improper- and unchaste 
purposes and she is entitled-to separate -maintenance 
-unless she is guilty of unchastity or other’ improper 
practices after- she leaves that rebidence. The same 
‘rule governs j the- agricultural classes in the Punjab 
~unless:a custom to the.contrary is established. 
GARJA SINGH v. HARMOHINDAR KAUR - Lah. 1106 
~Allenation Ser TRANSFER OF PROPERTY AOT, 
1872,- 8. 41 : ; - ` 742 

: -——_+—- ‘Right of non-proprietors ‘in 

village Qila Berun, District Hoshiarpur, to sell- houses 
with sites ' re ace 8 : 

’ In asmall-village of ‘Qila Berun, District Hoshiar- 
pur with a population of only'336, the non-proprietors 
chad ‘only 65 pukka houses. They ‘cited 29 instances 
of alienations which had-taken -place in ‘the village: 
Some of thes 'wére attested by the proprietors but: the 
proprietary- body was of a heterogenous character 
consisting of different castés:' There was evidence to 
to _ the 

yet they had 











notice of some -of the propriétors and 
not cared to challenge them: > >- ee 

Held, that the’ Court was-justified in “finding that 
to alienate‘ their 
houses with. sites, RADHA v. Nisana- + Lah. 984 


Daughter, tf to `be- 
© reversioners, y 


sree 


proprietor, a 

daughter is a preferential heir to collaterals-and- 

reversioners MAKHANU GULAB DIN Lah, 317 

—- Dube Brahmans. of, Ala Chaur, Tahsil 

` Nawanshahr, District Jullundur— Whether governed 
by ‘agricultural custum in matters of , alienation, . 


_.and succession. - 


aN `- 


- r ” a > 

Dube Brahmans of Ala Chaur, Tahsil Nawanshahr, 
dre governed by agricultural custom in matters. of 
alienation and succession. The fact that they weara 
sacred ‘thread, worship the devi and follow the 





_ vedic rites in .marriage ‚ceremonies only, proves that 


in certain matters they still follow. the ‘rites. .pres- 
cribed ‘by Hindu Law.” It does not, however,. show 
that in’. matters of, succession or, alienation they are 
governed, by their personal law., ÇHHAJJI V. : BBAGAT 
RaM. p o oaoa ad aas aya a maa Lak, 862 
-Entry in tiwaj-izam-—Eresumption— Rebuttal 
“of Burden of Proof- asz u ia segit ma bakothyol 
ihe burden’ of rebutting the presumption arising 


ro. 
rt. T, 


t liv 
Custom (Punjab)—contd 


from an entry in the riwaj-i-am is on the party 
challenging its correction. Sueo CHanpv DAYA RAM 
Lah, 1005 


————Kangra agriculturist becoming a gosain— 
Whether to be presumed to be civilly dead— 
Renunciation of worldly affairs — Power of 
succession tn natural family, if lost— Question to be 
decided in such cases, 

__ ‘Although under the general custom in the Punjab, 
by abandoning worldly affairs and entering a strictly 
religious or ascetic order, a person becomes civilly 
dead and forfeits his right of inheritance, a clear 
distinction is to be drawn as regards the power of 
inheriting property between members of a religious 
order who have, and those who have not, entirely 
renounced the world. The latter class are not dis- 
qualified from succession in their natural families. 
The true issue in such cases is: ‘Did the man on 
becoming a jagir renounce the world,’ 


~ 


There is no authority for the view that a Kangra ` 


agriculturist by becoming a gosain must be presumed 
to have become civilly dead. Hira v. BUNDO 
6 ; mn , T Lah 743 
‘Neota’' if a social obligation—Enforceability 

of claim for neota—Civil Procedure Code (Act V of 

1908), 3. 9. ss 

Where the plaintiff contended that a certain 
amount had been agreed to be given credit for by 
the defendant in execution of a decree: 

Held, that the items of neota and interest thereon 
could not be sustained as ‘neota' was nota legal but a 
social obligation, Moman LAL v. RAHMAT 
Lah. 7 
Succession Sge WILL 1205 ta) 
————— Dhotar Jats of village Vinni, Tahsil 

Hafizabad, District Gujranwala — Sisters v 

Oollaterals—Collaterals in the tenth degree, it exclude 

sisters—Onus of proof—Riwaj-i-am, entry in. 

Among Dhotar Jats of village Vinni in the 
Hafizabad Tahsil of the Gujranwala District sisters 
and their issues are usually excluded from inheritance 
to ancestral property by agnates, however remote 
When the sisters seek to inherit the estate of their de- 
ceased brother in preference to collaterals of the 
tenth degree, the onus is on them to establish a custom 
in favour of their succession CHANDAN v. KHUSHAL 





SINGH are 
—_———_———— Jats of village Mandi, Tahsil Pani- 
pat, District Karnal — Whether governed by 


chundawand rule. 
Jats of village Mandi in Panipat Tahsil, Karnal 
District, are governed in matters of succession b 
the chundawand rule. Suro OHAND v. Daya RAM 4 
A Lah, 1005 

entry in, of special custom 





- — Riwaj-i-am, 

—LEffect of. 

An entry in a rtwaj-t-am of a special custom 
without instancesis grima facie proof of that custem 
and places the onus of rebuttal on the party disputing 
the correctness of the entry. OHHAJJI v. BHAGAT Raa 

Lah 86 
Tn family custom— Onus of oo 
xpresston of sentiment by members ly, 4 
he ke y of family, if 

A custom to be legally binding must be anci 
certain and invariable, and the onus lies Hearne 
. upon a party setting up a special family custom at 
variance with the general custom and the personal 
law of the parties, and he must prove it by very 
clear and cogent evidence. Where not a single 
instance has been cited to show that a widow ever 
forfeited her right of maintenance by leaving the 


wi = 
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‘ul-arz must be presumed to 


“is proved that the debtors should be 
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Custom (Punjab)—coneld. 


family house and the evidence of the members of the 
family is nothing more than an expression of their 
sentiment, such evidence cannot establish a custom of 
an unusal nature specially when it prejudicially 
affects the rights of females GARJU SINGH v HARMOIN- 
DAR KAUR Lah. 1106 
~—~ Wajib-ul-arz — Construction of well to 
irrigate tenant's lands in village Naria— Brick 
kiln to make bricks for well—Right to cut down 
timber of trees situate in his own tenant grove for 
use in brick kiln. 

A tenant grove-holder of village Naria can 
under the terms of the wajib-ul-arz exercise his 
right of cutting down the timber of trees situate in 
his own tenant grove for use in a brick kiln to make 
bricks for constructing awell for the purpose of 
irrigating the fields of the tenant situate in the 
village. Ram HARAKH SINGH V. JAMUNA PRASAD 

Oudh 931 
Wajib-ul-arz—Planting of trees after date of 
wajib-ul-arz—Knowledge of custom—Presumption— 
Custom restricting right of tenants to sell isolated 
trees—Whether harsh. 
Trees planted subsequent to the date of a wajib- 
have been planted 
with the knowledge of a custom recorded in the 
wajib-ul-arz. A custom which restricts the right of - 
tenants to sell or mortgage isolated trees planted 
in the holdings of the tenants is neither a harsh 
nor uncommon custom. Kasxuiv. Jagoo Bal 








All.. 888 
Customary Law (Punjab)—Succession. SEE 
LIMITATION AOT, 1908, Scu.1, ART. 123 1144 


Damages — Non-production of  accounts— Pre- 
. sumption against defendants—Evidence Act (I of 
1872), s 114, illus. ig). 
In a copyright case if the defendants fail to produce 
their account books after notice, there is a fair pre- 
sumption that the account books have been deliberate- 


' ly suppressed by the defendants in order to conceal 


the actual profits realised by the sale ofthe books 
and the Court is entitled to make every presumption 
against the defendants. EDUCATIONAL Book DEPOT v, 
Dr. RABINDRA NATH TAGORE All, 127 
Decree--Decree already barred by limitation.-Whether 

can be barred for purposes of execution by subsequent 

amendment 

A decree which has already become barred by 
limitation cannot be revived for purposes of execution 


by a subsequent amendment and it is not the duty of 


an executing Court to consider whether the amend- 
ment has been properly made, but it has to decide whe- 
ther the application is barred by limitation or not. 
AHMAD KUTTY v. Korte KLLAT KUTTU Mad, 58 

Instalments and interest— Discretion of 

Court—Absence of reasons for unusual concession— 

Normal course to be followed—Civil Procedure Code 

(Act V of 1908), 0. XX, r. 11. 

The question as regards interest and instalments 
is a discretionary matter; but that discretion must be 
exercised on judicial principles. Where no reason 
granted an 
unusual concession,the normal course should be 
followed. PEOPLES Bank oF NORTHERN INDIA, LTD., 
Kouatv Ropa Ras Pesh. 349 
Deed— Attestation, if imports knowledge of con- 

tents of document— Mortgage and sale— Differences. 

Mere attestation cannot necessarily import know- 
ledge of the contents of the document ; much less 
can it amount to a sanction of the alienation 
effected by the document. 

In the case of a mortgage, the equity of redemption 
resides in the institution, and in one sense it resembles 


Vol, 148) 


Deed—conceld. 


a permanent lease in that itis nota complete aliena- 
tion of the property. On the other hand under s. 1C5, 
"Transfer of Property Act, a lease is a transfer of 
the right to enjoy immovable property, while a sale 
under s, 54is a transfer ofthe ownership and under 
g. 66 a mortgage isa transfer of an interest in specific 
immovable property. Sofarasit is the transfer of 
interest in immovable property and not merely 
transfer of the right of enjoyment of the property 
it resembles an alienation by way of sale, HAMIDMIyA 
SARFUDDINY NAGINDAS JIVANJI Bom. 385 
-—-——-Construction, SEE OoNTRAOT Sind 977 


Construction— Ambiguous terms—Intention to 
be gathered from whole deed—When money becomes 
due” and“ when money becomes pay able"—Distine- 
tion, if exists. 

In cases where ambiguous words are used, the 
intention of the parties is to be gathered from the 
whole document. 

Per Niamatullah, J—No distinction can be made 
between the expressions ‘‘ when money becomes 
due ” and “ when money becomes payable ” if in 
either case the mortgagee had an option to dis- 
regard the terms and he did not exercise the option. 
Musamman HUSAIN v. Sanwa Das All. 951F B. 
—————Oonstruction—Deed stipulating that mort- 

gagee would be liable for cost of buildings—Deed, 

if mortgage or sale, SEE MORTGAGE 234 





—~Construction—Mortgage—Deed reciting that 
liability of a mortgagor extends only to a specified 
sum—Sale in favour of mortgagee’s joint son— 
Recital that purchase money was to cover mortgage 
amount—Redemption, if constituted—Conduct of 
parties— Registered deed, if necessary to prove 
redemption. 

A mortgage deed executed by OD and certain 
others recited that D's liability for the mortgage 
money extended to the sum of Rs, 2,000 only and 
that the liability for the balance fell on his co- 
mortgagors. On a subsequent date D sold some 
gemindari property existing in another village, the 
deed clearly stating that the entire purchase money 
was to be paid by the vendes to the mortgagee 
under the prior mortgage deed. The vendee was 
the joint son of the mortgages and it could be taken 
that the mortgage himself was-the purchaser : 

Held, that the right construction of the transac- 
tion was that the mortgage was redeemed in 
respect of D's share in the mortgaged property aud 
that it was immaterial that the redemption was not 
proved by a registered deed as the question was 
only one of interpretation of the.sale deed in favour 
of the son of the mortgagee andthe conduct of the 
parties. Kuns BEHARI LAL v. BISHESHWAR SINGH 
Oudh 68 


Defamation — Defalcation of public money— 
Informer, if liable—Malice, when can be imputed 
to informant. 

- Any person who has reason to believe that 
there have been defalcations of public money has 
a duty to inform the authorities concerned and 
the informaticn sc givenis privileged. The person 
so informing is not liable if he had reason to 
believe that there have been defalcations As he 
is privileged to make the charges, he cannot be 
liable for tort unless actual or express malice can 
be proved against him. The law imputes malice if 
the defamatory statement is false to the know- 
ledge of the person making it at the time when 
he makes it. GHULAM Rasoon v. IBRAHIM BEG 

< i < Qudh 427 
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Dekkan Agriculturfsts 
1879), 8. 15-D—Scope of. ; 
Tha words “any agriculturist whose property is 

mortgaged may sue for an _ account” ins, 15-D, 

Dekkan Agriculturists’ Relief Act, are wide enough 

to include a person who isiaterested in the equity 

of redemption provided he is an agriculturist within 
the meaning of the term as defined in the Dekkan 

Agriculturists’ Relief Act, though he may not be the 

original mortgagor ora person claiming through or 

under him, GANESH RAGHUNATH DESHPANDE v RAJA- 

RAM LaxMaN DESHPANDE Bom.1145 

———— sS. 15-D—Suit for redemption by person 
interested in equity of vedemption—Prayer for 
declaration of plaintiffs share— Maintainability 
of suit, 

A suit for redemption is maintainable under s, 15 
D, even if in deciding the suit the Court has to 
determine whether the plaintiff's share in the mort- 
gaged property has been lost by adverse possession, or 
to datermine the extent of the plaintifi’s share. 
GANESH RAGHUNATH DESHPANDE v, RAJARAM LAXMAN 
DESHPANDE Bom. 1145 
Divorce Act (IV of 1869), ss. 4, 6, 7, 8. Sea 

Bombay Orvis Courts Act, 1869, s. 16 813 
Easement—Mere right to fish not excluding right- 

ful owner—Profit a prendre—Limitation Act (IX 

of 1903), ss. 2 (5), 26--Definiteness of right—Two 

terminit only known—Right of way, tf lost. 

A mere right to fish not excluding the rightful 
ownsr is a profit a prendre and falls within the 
definition of easement given in s. 2 (5) of the 
Limitation Act and may be acquired by 20 
years’ uninterrupted enjoyment under s. 26. 

One of the necessary conditions of a right of 
easement is that it must be certain. Before decreeing 
a right of pathway, the Oourt will have to find out 
what particular pathway has been used. When 
the two terminii are known, the right to the way 
does not fail merely for want of a defined track 
between them, and if the owner of the servient 
tenement does not point out the line of such way, 
the dominant owner must take the nearest way 
he can. If the owner of the servient tenement 
wishes to confine him to a particular frack, he 
must set out a reasonable way, and then the person 
is not entitled to go out of the way merely because 
the way is rough, and there are ruts in it and so 
forth Ramuary PAL v. NIDHI MAHANTY Pat, 431 
Right of public way over a person's private 

property--Proof by cogent evidence—Necessity of 

— Easements Act (V of 1882), s. 18. 

In the case ofeither the right of the members of 
the public at large or alimited class, such as the 
inhabitants of a particular village, the customary 
period of user of the public right of the village 
path, must be proved by cogent evidence where the: 
interests claimed conflict with those of a private 
owner. They must be proved by such degree of 
evidence as is representative of either the public at 
large or of the particular village or the smaller 
community alleged to havethe right of user. To 
call three partisan witnesses who can in no sense 
be sail to be representative ofeither the larger 
community of the general public or the smaller 
community ofa particular village is no evidence 
whatever upon which a finding of public right or 
village custom can be founded. BALGOBIND JHA vV., 
LOENATH JHA Pat. 498 (a) 
Easements Act(V of 1882), s. 15— Evidence of 

long enjoyment in a particular way—Prescriptive 

right, if made out— Preservption as between tenants 
of- same landlord, if possible. 

Where there 


Rellef Act (XVII of 





‘is evidence of long enjoyment 
in a particular way, lt 18 the habit apd duty 
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ofithe Oourt so far as it lawfully can to clothe the 
fact with right pi rae Sa 5 
“There cannot be a prescription by one tenant: 
against another-tenant’cf the same. landlord RADHA. 
KISHUN.?..SUNDER MAL : Pat. 215 
mS. 18—Right to open apertures—Invasion of 
«neighbour's - privacy— Remedy of—Relief under 
-Specific Relief Act (I. of 1877); 5. 52. < et 
EAr. opened apertures end a ‘door looking on the. 
site of B! B objected to itand wanted to obstruct 
them by building .2 wall.on his own - land. 
The-Municipal Committee. refused permission tó B to 
build the wall. B, therefore, applied for injunction 
for closing;the apertures andthe: door.- The lower 
Appellate,;Court granted: the ‘injunction on the 
ground that: the Municipal ‘Committee ‘had refused, 
permission to . build the wall: : 





} 


.,Held,, that every . owner has: got the right to oper ' 


apertures in this. own wall -and'.unless. by doing so: 
he invades the privacy or any other pre-existing 
and well-established right rested inthis neighbour, 
the: latter cannot forcé him to close.the apertures. 
The neighbour's i-remedy is; to build on. his own 
land or otherwise.obstruct--the apertures, But the 
reason :that the Municipal ¡Committee had : refused 
permission to the> plaintiffs toconstruét the. wallin 
front of apertures’ was not.a legal: ground for granting 
the injunction in the form in which it. had been: done; 
and that.. pecuniary :compensation .and “not, the 
grant of injunction was: the proper. relief.to redress 
the threatened injury in -the-case.*.;Kasurt . NATH: vs 
RAM JIWAN: Ce a, Doas aes oe. Gah. 224 

. Le . ear ae eee an, e 
Ejectment sult—Agreement’ to give permanent lédsé. 
“whether walid- defence — Contract—Mistake*' of 
il parties, effect 0f °° *' % i pret sk ET 


‘ 


< A contract’ to accept a, lease: which‘is baséd-én* @ 
misunderstanding as to what the: terms‘ are’is ’ not 
an enforceable contract’ ~ |‘ ee te ree 
' Where ‘ina suit for ejectmient the defendant con: 


tended that there Was an agreement for the grant of 
a .permanent lease to the defendant, but it’ appeared. 
that the plaintiff had fulfilléd-his part of the contract 
by tendering a kabuliyat to the defendant for exe: 
cution, and the defendant’ had refused “to execute the 
ame eek ee ee oe 
` Held, that the‘agreement ‘was no defence. SRINIWAS 


HUKUM SINGH v: RAJKISHORE Banay. ` Pat. 207 
1 a | 


Election—Candidate, or his agent-if has right -of 
liseeing voters to prevent impersonation. 
A.candidate has‘:a.right to be in the ‘polling 
booth. -He can be represented by an agent, if he 
desires, or he can. look after his own interest him- 
self und, to see the voters themselvesis his privilege 
and right for the purpose of preventing impersona- 
tion. M. K. MUHAMMAD ASAN MARBAOAIR v. A. K. 
BisL1 SAHIB BAHADER'. Mad 668 
Gosha voters — Circular that goshas should 
unveil themselves. before candidate— V alidity— 
: Candidate insisting.on goshas unveiling— Validity of 
+ election— Penal Coze (Act XLV of 1860), s. 171-0 
.—Madras Local Board Election. Rules, rr. 12,19. ; 
- Where the District Election Officer issued a circular 
that gosha ladies will have to unveil themselves in 
the. .polling. boths if their.identity was challenged 
by the candidates or their agentsand a candidate 
insisted on every. gosha Voter unveiling herself before 
him and his election’.was set aside on the ground 
that: the | cireular. was illegal and that the candidate 
had consequently committed an offence undere. 171-0 
Penal Code, ;in ‘scaring: away . the“ gosha: voters: .; 


a 





.yHeld,sthat the.circcular:Wwas not inany way illegal 


or ultravires and thecandidate in calling upon the 


Io 
DA 


|| fi tiaa 7 < : 
ea we or v 4 ¢ 4 a 
-Easements Act—concld, , A dee AA ai KET 


= awati m pah a ‘jal O es. 
a eee copie 
OASES: 1934 
i PE Jateng) soq 


Electlon—coneld. | - 
~ 4, ee oe Yor CaS = I Kh oe ea WE: sr oT eT GS 
gosha women electcrs ‘to unveil their. faces before: 
him was not guilty of any. offence: and theelection’ 
was not liable to be set .aside onthe ground:: 
M. K. MUHAMMAD Asan MARAOAI v -Ai K. Bratt; 
SHHIB BAHADUR ' ; » ~ > ‘Mad..668. 

Mere lreach of rule, whether. invalidates, 

election—Hnquiry asto whether result of electioni 


"has been materially affected, necessity of -Madras 


` Local Boards Election Rules, r 5;. cls. (2)':and 43) 


< No breach of the rules relating. to.the conduct: at 
élections, whether: mandatory, or. ~ directory,—can. 
invalidate an election unless the. _ result. of the 
élection has been materially affected ‘by such breach. 
Therefore, where it' is sought to set aside an elec- 
tion ‘on the ~ground‘that there wasa ‘breach of” the 
rules,. it is incumbent on the Election*Commissioner 
tö enquire and decidé, whether the - reanlt of ‘the 
election’ -was'in-fact matérially affected by-the ‘breach; 
Rasa GOUNDER v. SENNTAPPA Gounper,, |” “Mad. 848 
——— Orders ‘passed “by ‘election 'éommissioner— 
` Power of High Court to interfere ’ oe, Oe, eee 
“The High Court- will not intérfére' by a’ ‘writ "of 
certiorari ‘with “orders, ‘paséed' “by. ‘an ‘Election 
Commissioner ‘unless' he las acted Without - juris: 
diction~ ‘or in -excess‘of-if;: W-here'the ‘Commissioner 
has Jurisdiction’ bütis” guilty of an: error of law of 
fact'the-.-High''Court ‘will. ‘not’ interfere’ MK, 
IA TV nee kr? an g akan i 
MUHAMMAD ARAN MARaoair' ‘v A, K Bust SAHIB 
BAHADUR © .. i, g mat a tits, fad. 668 
Emergency Powers , Ordinance: (||. Of..1932), 
ZS '5i—District, Magistrate transferring čase ‘to’ one 
„~ Magistrate— Withdrawal ` to, his own, file and 
SE ee we j DEE, us AE OSE amt AAN 
transfer to another Magistrate— Act, . if in; conira- 
< vention of s.51—Jurisdiction of latter M agistrate. to 
`- try thé cases ~~" > Wg Kh 
~: Where on, the report of the Police, ‘the District 
Magistrate transferred. a case under’ the Emergency 
Powers Ordinance to a. Magistrate’ and. subsequéntly 


ry 


withdrawing the case to his own ‘filé: transferred it 
to another Magistrate: Bapa TAG on 
“ Held, that in doing so, the District Magistrate acted 
as a'Court and his action was in contravention of s 51, 
Emergency Powers Ordinance and’ that the Magis- 
tarate to whom the case was subsequently transferred 
had no jurisdiction to try the case against the 
accused, ABU HosszIn Mra v. EMPEROR . . ` , Cal. 800 
Equlty—Contract. SEB CONTRACT ee Lah. 943 
Estoppel—Doctrine of feeding’ ‘the ‘estoppel., Sr 


` 
a 


_ TRANSFER OF-PRoPERTY AcT, 1882, 6, 43 Rang. 721 
Evidence— Party not giving evidenée of facts within 

his knowledge—Effect of, on value of his case. pe 
, Failure of a party bringing a case to give evidence 
on matters within his knowledgs, his own religious 
beliefs and the form of-worship practised by’ him 
is- a weighty factor, when the value of the case put 
forward ‘on his behalf is appraised. Breoan Das v, 
GUkBAKHSH SINGH . naa Lah 45 
> Statement of ‘witness's age, in criminal 

proceedings—Whether forms part of the deposition. 
“ In criminal proceedings the statement ofa wit. 
ness's age forms no part of his deposition.and isnot 
usually the statement of the witness himself-but an 
estimate of the Oourt. RAMGAHAN MISSIR v. Rampage 
KUAR : Pat. 413 
Evidence Act (I of 1872), s 18. Suz PARTNERSHIP 


; < A 63 
-———~. §. 24, Sze. EvIDENOE Act, :1872,. s, 114, 





T illus (b). He y A 4? _400 
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o SEB ORIMINAL PROCEDURE Cong, 1898, s. 533: , 1002 


SE CRIMINAR-TRIAL, <page, 205 
i irs, 26— Confession to chaukidar after arrest 


— Admissibility of—Chaukidar, tf a Police Oficer. 


4 


win *, ~~ i 
Vol. 148] 
Evidence Act—contd. | 
A confession- made by a person to a chaukidar after - 
his arrest is irrelevant , as the chaukidar is a Police , 
Officer. . JANGLI KA EMPEROR i Oudh 475 


—$. 27— Discovery—Stdtements not directly 
- bearing upon, discovery—Admissibility of: ! 
.Onlý statements which directly bear on'the dis- 

covery: of property are admissible under 's 27, and 

confessional. statements , not directly bearing 
upon the discovery are inadmissible 

. Where_two guns said to be used in dacoity and - 
taker’ on loan by two accused, were recovered from 
certain persons on information given by the accused ` 





that they used them in the dacoity, and it appear- : 


ed. that the persons from whom they were recovered 
were both licence-holders of the guns: ; 
-Held, that it could not by any stretch of i imagina-. 
tion be held that there was any “ discovery " in‘ 
the case of these guns within the meaning ofs 27, 
Evidence Act. Bata Huppar v. Empzror Nag. 157 
8:29. SEE CRIMINAL PROCEDURE Cope, 1893, 
“8,533. 1002 
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5. 30) —Voluntary confession—Admissibility: 
“Where a-confession is made by an accused person 
voluntarily: it is admissible in evidence against the 
accused and may be taken into consideration ‘as 

pr his- -CO- accused, NGA Pyauna v. EMPEROR | 
kang. 1064 
— ss. 30; 114, ‘Illus. (b)— Statement of approver 
< —Corrobóration by : extrinsic evidence—Necesstty of' 
-+ —Co-accused, «statement of —Whether can form the 

1 basis of a conviction. ` 

< The statement of an approver by itself should not: 
be. considered to: be sufficient for the conviction of. 
an accused .person, until and unless it.has been 
corroborated by some.. extrinsic evidence. Aft the 
‘game time the statement -of'a: co-accused ‘can only 
,be considered when judging the case against’ any’ 
' person. -Beyond this the confession of a co-accused 
has no value; 'and no conviction ' can: be: 
, based .ona piece of evidence which is only to be 
taken into consideration. Such evidence has very 
little value, and though it may come in as a link 
in the chain, it cannot form the basis ‘of a convic- 
‘ tion. ‘Nizam Din v Emperor’ Pesh. .8 


+ $8. 32 (2) (3)—Account books—Balance ` not 
atruck— Statement in sale deed in respect of 
liability, . if admissible—Sale more than 30 years old 
— Presumption as to details_obliterated by time. 
Books of account in which no ‘balances have 

been struck are -admissible under s. 32 (2), 

Evidence Act,as entries “or memoranda, made 

by persons who are dead, in books kept in’ the 

ordinary . course of business. ` 
A statement made-by a personin a sale deed 
that she was liable for a particular. amount is clearly 





admissible under s. 32 (3) "as a statement made 
against her pecuniary and propilietary interest. 
-How far presumptions are permissible to fill 


in ‘the details which have been obliterated by 
time is a matter of degree, but where a sale was, 
made nearly 3) years before suit and ll the 
parties to the transaction have died, it is impossible 
to expect, full and.. detailed evidence of all the 
circumstances that gave rise to the transaction 
and presumptions can be drawn. BAHANAJI ù. 
RaTANLAL Nag. 1033 
sS 32 (5;—Pedigree table—Document more 
~ than 30 years old produced from proper custody— 
‘Signatories having special means of knowledge, 
- all dead -Admissibility of, pedigree. ` 
“Where a pedigree t table had been ` filed for the 
purpose of preparation of the khewgt andit wasa 


‘oniERAL TDRS. k 


` ' 1908, ss 11, 12, 21 ' 
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document. more than.30 years old and. was pro- 
duced from the misl namar of the first” regular, 
settlement : : 

“Held; that it could be presumed to: be genuine,,’ 
and” when the signatories of the.pedigree, who were, 
all dead were members of the family having special, 
means of knowledge, it would be admissible ‘under 
s. 32°(5); Evidence Act. MAHADRO - SINGE v “SURAT 
BALI SINGH Oudh'1041 
5, 35— Copy. -of entry in Municipal ‘register 

-of births and deaths— Admissibility of —Finding 

on such: evidence—L We jenengé im second appeal— 

Propriety-of — - 

“Under s.°3>, Evidence Act, a copy of an entry in the! 
Municipal register in which births and -deaths are re-- 
corded is‘admiasible'in evidence, asitis kept by a: 
public servant in the discharge of his duties,- Where : 
the trial Court and the lower Appellate -Court have: 
attached weight to such ‘a document the. Court of. 
second appeal will not’take-a different view.  -- 
J'AI BHAGWAN V. GUTTOS : = Oudh 418° 
ss. 40,'.44. SEE Orvin PROCEDURE CODE, 

116 ` 
S. 41 Suit for restitution of conjugal rights” 
“— Judgment. in suit, 1f one in rem. =- A wi 








` LA suit for restitution of conjugal rights- is purely a: 


private suit between twe persons. No-one else has~ 
any .right to intervene in -the.matter, -and the --judg- 

ment in such a suit cannot possibly be treated “asa 

judgment in rem ‘ 

‘The only queation raised in a case was keiher As 
was or was not the wife of B atthe time of his death.- 
C had brought-a suit for restitution of- conjugal 
rights against her and obtained an ex parte ‘décrée, 
and her- attempts to have the ex parté decree- set- 
aside proved abortive: ' 

Held, thats 41, Evidence Act, did not apply to the 
case, and as the! judgment. was not that of a Court 
acting In the exercise of probate, matrimonial,’ 
admiralty ` or insolvency jurisdiction, it was not. bind-' 
ing on A in the suit. Ma Po Kurn v. Ma SHIN- s 

, Pang: 67 - 
—Ty ped documents—Exiparte- evidertee? 
as to. peculiarities of typing due to defect. of machine.. 
` _ Whether can be considered. 





“ Although s. ‘45, Evideńce . Act makes” t , 
reference to -type-writers yet evidence. as. - io 
the fact that the typewriters- used in the 


typing of the various Exhibits have certain defects 
which are clear from the typing of these Exhibits., 
is evidence of the fact which can be competently 
given by an expert who has had an opportunity of, 
examining the documents. ~ The Court is entitled to” 
draw its own conclusion as to the source and. 
authorship of the documents from the whole evidence, l 
in the case and is entitled to take into consideration 
the fact spoken to by an expert witness that there. 
were certain pecularities’ in the typing of the 
documents resulting from defects of the machines. 
by which the documents were typed. MANABENDRA 
Nats Roy v, EMPEROR All 833.. 

— 5, 65- Copies of letters of conspirators 
. intercepted and re- posted—Admissrbility..of. 

In .a conspiracy case, copies of letters from the. 
accused to his co-conspirators -which are. intercepted 
and re-posted are admissible in evidence. The original. 
letters uéed{not be produced. Further, from the fact that, 
when the addressees of these letters were arrested , 
the letters. were not, in their- ‘posses: 
sion, it can be. assumed’ that .the Jette have, heen 
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—8. 65, scope of, . 

That the object of s. 65 of the Evidence Act 
isto obtain ‘indicative evidence’ which may lead 
to the discovery of relevant evidence, and the section 
does not empower the Court to make an order for 
production of accounts ina case of this nature. 
KRISHNA AYYAR v. BALAKRISHNA AYYAR Mad 79 


—-—— S. 65 (b)— Adniission of the existence, con- 
dition and contents of mortgage in wajib-ul-arz— 
Proof of mortgage. 
The plaintiff alleged that his paternal grand- 

mother made a mortgage infavour of the ancestors 
of the defendants between 163 and 1869 and sought 
to redeem on payment ofthe mortgage money. It 
appeared that in a wajib-ularz of 1870, it was 
stated by those who signed the document that” the 
share of the paternal grandmother was mortgaged 
in favour of the ancestors of the defendants : 

Held, that the person who signed it must be 
deemed to have been authorised by the defendant’s 
ancestors to sign for them and that as they had 
admitted in writing the existence, condition and also 


the contents of the original, there was no 
difficulty in the proof of the mortgage 
under s.65 (b), Evidence Act. BHAIRON PRASAD v. 
ABALAK SINGH All. 1172 


———— 8, 90—Document bearing name of alleged 
executant by the pen of another—Admissibility— 
Presumption. 

A document bearing the name of the alleged exe- 
cutant bythe pen of another is a document pur- 
porting tohave been executed by the executant to 
which, therefore,s. 90, Evidence Act, would apply. 
BHAIRON PRASAD V. ABALAK SINGH All. 1172 
—s. 90—Presumption as to due execution and 

attestattion— Whether applies to true copies of the 

original document. 

The presumption arising “ under. s. 90 of the 
Evidence Act as to the due execution and attesta- 
tion of a document 30 years old is equally applic- 
able to the copies asto the originals when the copy 
is proved to be a true copy of the original, 
QOPINATH v. Mott Nag. 561 


s. 91— Document of lease compulsorily 
registrable bùt not registered— Whether admissible 

— Relationship of parties determined -by terms of 

lease'and embodied therein—Oral evidence to prove 

relationship— Admissibility of. 

By a document purporting to be an agreement the 
defendants agreed to vacate by a certain date the 
house in which they were then living and to con- 
struct their building on another part of the land. 
„As regards the site, they agreed to vacate half of it 
and on account ofthis relinquishment of half the 
land they agreed to pay rent of Rs.2 per annum 
instead of Bs. 4 per annum which they had pre- 
viously been paying. They further stipulated that 
in the event of their not making the above changes 
by that date, the plaintiff should havethe right to 
eject them. The document was not registered ; 

Held, that the document was not admissible in 
evidence for want of registration 

Held, also, that since the relationship of the parties 
was determined by the terms of the lease and 
these were embodied inthe above-mentioned docu- 
ment, oral evidence to prove those terms was barred 
bys 91 of the Evidence Act. MoHAMMAD DIN v. 
SARDARA Lah. 558 (a) 
—— S$. 92— Promissory note executed in personal 
capacity—Oral evidence to show that executant 
signed it as surety —Exclusion of. 

Where a person executes a promissory note in his 
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personal capacity, oralevidence to show that he 
signed it as surety is not admissible, Kuumast 
GAJAJI & Co. v DAMAJI KORSEY Bom 260 


S$. 92—Verbal agreement modifying terms 
of mortgage — Admissibility of. 

Where the plaintiffs allege that the terms of the se- 
curity are to be found not in the mortgage deed but in 
that deed as modified by averbal agreement subse- 
quently made and the defendants admit a modification 
by verbal agreement but attribute tothe verbal agree- 
ment an effect different from that alleged by the defen- 
dants, having regard to s. 59, Transfer of Prop- 
erty Act, the plaintiffs cannot prove their allegations 
as to security at all. 

W here the plaintifis admit that the transaction was 
not governed by the registered mortgage deed alone, 
it would be inadmissible to allow them, when they 
have failed to prove the transaction alleged, to set 
up the registered mortgage deed unmodified as being 


the instrument which alone governs the relations 
between the parties KAMTA SINGH v. CHATURBHUJ 
SINGH P. C. 486 


s. 92 proviso (1)—Recital in bond or pro- 
missory note that consideration has passed — 
Evidence to prove absence of consideratton— 
Admissibility of -Onus of proof. 

The recital ina bond orin a promissory note that 
consideration has passed amounts only to an admis- 
sion of the fact and like any other admission- may 
be disproved as being incorrect The admission no 
doubt throws the burden of proof on the party 
whose admission it is,to prove that the admission 
is wrong, but nonetheless it isopen to that party 
to prove that his own admission is in fact incorrect. 
Proving that there was no consideration for a 
document in suit does not amount to varying the 
terms of the contract and in no way militates against 
the main provisions ofs. 92, In any case, proviso 
1 clearly allows such evidence to be adduced. 
Ganca Dwar OnAuBey v. Titox DHARI Rao 

All 1124 

——- —S. 92 (4)—Deed of sale—Oral agreement that 

deed should not take effect unless agreement for 
re-purchase was executed—Admissibility of, 

An oral agreement that a registered deed of 
sale should be null and void and of no effect 
until an agreement of re-purchase had been exe- 
cuted by the vendee cannot be proved under the 
provisions of s. 92, proviso (4) of the Evidence Act 
VEERAPPA CHETTIAR v. Ko Ba Kin Rang. 195. 
—8,108—VJoint brothers dying in a fire— 

Widow of younger brother claiming to succeed to 

joint family property — Presumption of younger 

having survived—Whether arises— Burden of proof 
on plaintiff. : 

Where two brothers died in a fire and the widow 
of one of them claimed to.succeed to the joint family 
property belonging to the brothers, on the ground 
that her husband being the younger of the two must 
be deemed to have survived the elder brother : 

Held, that there was no presumption of survivorship 
or of contemporaneous death and that the onus of 
proof of death of the plaintiff's husband after death 
of his brother lay on her, she being the person to whose 





title that fact was essential. NEKSI KUAR 7 J WALA 
KUAR Oudh 781 
——s 114. 
SER OIVIL PROCEDURE Cope, 1908, O. VIT, r. 18 
1040 


SEE CRIMINAL PRocEDURE CODE, 1698, 5, 229 519 
S$. 114-—Presumption as to official acts— 

Document accepted by Sub-Registrar as duly 

presented. 
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There is a presumption in law that all official acts 
are regularly performed and when a document is 
accepted by the Sub-kegistrar as duly presented, 
there is an initial presumption that the document was 
duly presented and tbat the person presenting it was 
duly authorised to do so. MOHAMMAD OWIRAGH 2. 
FATTA Lah 209 


s. 114, illus, ‘a)— Presumption under—When 
can be drawn—Onus of proof, if shifts on to 
accused—Criminal trial. | 
In acriminal case the onus ison the prosecution to 

prove the guilt of the accused beyond doubt It is 
wrong to suppose that in acriminal case the burden 
is in some cases shifted to the accused. 

Section 114 and illus, (a) thereto speak of the Court's 
power to draw a presumption and act upon 1t unless 
the accused can account for his possession. But 
this does not mean that the accused must prove 
affirmatively that he came by the goods innocently. 
It is sufficientif he can give an explanation which 
may raise doubt in the mind of the Court as to the 
guilt of theaccused. If he (the accused) gives any 
explanation which in the opinion of the jury may 

ossibly be true although they do not necessarily 
believe it, then the Crown cannot rely upon the 
presumption and must prove the guilt of the accused 
just as in any other criminal case. 

It is wrong to suppose that when the distance o 
time between the theft and the recovery of the stojen 
property from the possession of the accused is short, 
then the burden shifts on the accused to prove 
affirmatively that he came by the possession of 
the property in an innocent manner HARI LALU. Em- 
PEROR - All. 141 
—s.114, lus. (p). Sez Evipnence Act, 1872, 

8 





s. 30 

s 114, illus. (b)—Approver—Personal con- 
duct and antecedents of approver—Absence of motive 
to implicate individual accused—Whether makes 
ordinary rule as to necessity of corroboration 
inapplicable. 

Neither the personal conduct and antecedents of 
the principal approver nor absence of motive on 
his part or on the part ofthe investigating agency 
to implicate individual accused make the ordinary 
and well recognised rule of practice inapplicable to 
a case that a conviction ought not to be based on the 
testimony of the approver unless it is corroborated 
in material details not only with regard to the 
general story narrated by him but also with regard 
to the complicity ofeach accused. BiMAL PERsHAD 
JAIN v. EMPEROR Lah. 745 


s. 114, illus (b;—Inducement or pressure— 

Caution—Duty of Court. 

Courts must exercise great caution if there are 
circumstances which indicate inducement or pressure 
which is not recognised by law. Inducement by 
means of promise of pardon isan instance of 
inducement permitted by law. BIMAL PERSHAD JAIN v. 
EMPEROR Lah. 745 

s 114, illus. (b)— Motize of approver in 
confessing to save woman to whom he was attached 

— Weight of the confesston— Necessity of stronger 

corroboration, l 

Although the fact,that the motive to save a 
woman to whom he was attached from the trouble 
of remaining in Police custody was a matter which 
weighed with the approver whenhe madea con- 
. fession to the Police, by itself will not induce 
the Oourtto reject his testimony as unreliable, 
it must necessarily put it on caution to seek for 
better corroboration of testimony than it would 
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otherwise have done. BIMAL PERSHAD JAIN v. 
EMPEROR Lah 745 


ss, 114, Illus. (b), 158,159, 24—Approver’s 
evidence changing in material particulars on 
different occasions — Whether can be based for 
conviction — List of stolen things given to supplement 

First Information Report — Admissibility —Con- 

fession by accused to Magistrate not improperly 

anduced— Whether admissible when not recorded 
properly — Criminal Procedure Code (Act V of 

1898), s. 162. 

Per Jai Lal and Abdul Qadir, JJ.—When the only 
real evidence in the case is that of an approver and 
his description on one cccasion of the persons who 
took actual part in the theft, differs from that given 
on another occasion, such testimony cannot be held 
to be reliable or convincing. 

A list given to implement and complete the first 
report is certainly admissible, Allhough there may 
be cases where a description of property given 
during Police investigation cannot be proved in 
view of the provisions of s. 162, Criminal Procedure 
Code, yet & list might be made for the infor- 
mants own benefit shortly after the . crime which 
could certainly be referred tounders 158 and 
proved under s.159 ofthe Evidence Act. The fact 
that a copy of such a list had been given to the 
Police would not affect the admissibility of the 
informant’s list, 

Per Coldstream, J.—When there is no suggestion 
that a confession made to a Magistrate was improp- 
erly induced, the mere fact that the aczused hoped 
for a pardon will not render the confession inad- 
missible. Nor will the fact that it was not record- 


_ed with the precautions required by s 164, Crimi- 


nal Procedure Code, compel its exclusion. 

Held, on the facts, that there was no confession 
and that all that was said to the Magistrate was 
that the accused: had made disclosures to the Police 
on promise of pardon. AMRIT LAL v. EMPEROR 


Lah. 400 
—_——-§. 114, illus. (g). Sre DAMAGES 127 
s. 115 — Mortgage — Mortgagee inducing 


stranger to purchase property as free from incum- 

brances—Estoppel. 

Where a mortgagee took an active part in the 
sale of the mortgaged property to third party 
without disclosing the mortgage, and by his con- 
duct induced the latter to enter into the transaction, 
and subsequently assigned his mortgage to another 

erson : 


Held, that the mortgagee was estopped by his 


conduct from setting up his mortgage and this 
estoppel was binding on his assignee also. Dara 
Srvarao V. KoLa SUBBARAO Mad. 612 


s 115 — ‘Representative,’ 
bona fide purchaser for value. < 
The term ‘representative’ ins 115 of the Evi- 
dence Act is not confined toa gratuitous transferee, 
or volunteer or atransferee with notice but in- 
eludes even a bona fide purchaser for value without 
notice of the circumstanees creating the estoppel. 
Dara SIVARAO v. KOLA SUBBARAO Mad, 612 
—— — sS 120, 122 — Privilege — Communication 

between husband and wife 

Under s. 120 of the Evidence Act the wife of an 
accused person isa competent witness Under 
s 122 the wifeis not permitted to disclose any 
communication made bythe husband during mar- 
riage unless the husband who made it consents. 
The prohibition is based on the ground that the 
admission of such testimony is likely to disturb the 
peace of family and weaken the feeling of mutual 
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confidence, and rests.on no technicality that can 
be waived at will but is founded on a principle of 
high import which no Court is entitled to relax. 
The prohibition is not-confined to cases where the 
communication sought to be given.out in evidence 
is of a strictly confidential character, but the pro- 
“hibition is extendéd to all communications of what- 
ever nature which pass between husband and wife. 
RAMOBANDRA V, EMPEROR Bom 553 
~S: 133—Evidence of -accomplice— Corrobora- 
ı tive evidence: required—Nature and extent. of— 
~ ocHurdence,-if should be direct. : i 
asLegally no corroboration is required: of the evidence 
ofan accomplice, but it is now the settled practice 
which is based on the dictates of prudence and com- 
mon sense to require such corroborative evidence. 
The nature of . corroborative evidence required is 
independent testimony which affects the accused by 
connecting or tending to connect the accused with the 
crime, .In other :words,- it must be evidence which 
implicates him, that is which ' confirms in some 
material particular not-only the evidence ‘that the 
crime-has been committed, but also that the prisoner 
committed it - » e « . The nature ofthe cor- 
roboration will necessarily vary according to the 
particular circumstances of the offence charged, -It 
would bein high degree dangerous:to attempt to 
formulate: the kind: of: evidence which would be 
regarded as-corroboration, except. to Say that cor-i 
roborative evidence is evidence which shows or tends: 
to.show that the: story of the accomplice that the 
accused committed the crime:is true, not merely that 
the crime has been committed, but that it was com- 
mitted by the accused. The corroboration need: not 
be direct evidence. that the accused committed the 
crime ; it is sufficient if it is ‘merely circumstantial. 
evidence of his connection with the crime. DALIP 
SINGH v..EMPBROR . ~~ < Lah. 379 
——— 5, 145. Sze ORIMINAL PROOEDURE Cobe, 1898, 
1625 ; : el - 913 


7S... 145—Duty of Court to probe into eviderice 
` —Accused setting up , defence of mistaken . identity 
‘from the beginning—I denttfication ‘test, ‘necessity 
"of, - ee ‘ 
‘ ‘If the Public Prosecutor and the Pleader appearing 
for the accused cannot or will not probe thoroughly 
into the evidence which is being given, so that-an in- 
telligible story can be included in the deposition, it 


“NDAN oASHB: 


is the duty of the Judge to do it, instead of leaving - 


bits of evidence’in the air, so to speak, so that .the 
High Court cannot make out from. the record what 
it was that the witness was intending to say. 
.Where the accused raises the defence that he Was 
not the accused and that the case was one of mistaken 
identity from the very first moment and before he 
had any opportunity to get into touch with a Pleader, 
the only safe way of ascertaining whether the pro- 
secution witnesses could be relied on when they said 
they could identify the’ acctised, would be ~ to hold 
an'identification test. Motta-Kuan’ KABULI v. EMPEROR 
; ~~ Gal. 172 
8. 145—Statement of witness taken down, 
“by Police Oficer in his diary—B videntiary value 
Of Non-compliance with s. 145—Judge, if justified 
“in discrediting testimony of witnesses.on the ground 
. of ver having made. different statements before 
olice. ` look ae NR ae 
' The “statement of 8 Witness, recorded by the “ in- 
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vestigating Police Officer in his special Police diary 
is not evidence atallnor is the investigating Police 
Officer bound to record in full all that a witness 
may tell him. The statement of a witness taken. 
down by a Police Officer in his diary cannot be 
utilised in thesame way as the sworn testimony of 
a witness recorded by the Committing Magistrate. 
Under s, 145, Evidence Aci, a wituess ~ may be 
cross-examined asto previous statements made “by 
him in writing or reduced into writing. and reley- 
ant to the matters in question, without such writing 
being shown tohim or being proved; but ifit ‘is 
intended to contradict him by the writing, his 
attention must, before the writing can be proved, 
be called to those parts of it which are to be used 
for the purpose of contradicting him. When the 
provisions of 5,145 are not complied with, the 
Judge will not be justified in discrediting the testi- 
mony of the prosecution witnesses on the ground 


that they made different statements before the 
thanadar in.the course of the Polite investigation 
into the case. EMPEROR v, SITLA Oudh 1059 


i Sean ye -2 

———S8.158,159. Sze Evipence Aor, 1872, ~a. 
114, illus. (b) 7 - + 400 

: > ; : fi 
S.167—Verdict of jury. “Ser ORIMINAL Pro- 
_ ` CEDURE Cong, 1&98, s. 13) (6) Md 553 


JG 
Excise Act. Ser U.. P. Excise Aor (IV or 1910; : 
En f oe 934 





Executlon—Burden of proof—Decree. providing for 


. satisfaction out of an estate—Atiachment of a house 

by decree-holder —- Onus on. decree-holder: to prove 
- house to be part of the estate. 
- Where a-decree for arrears of ‘maintenance -pro- 
vides that the decree is to be satisfied ` out of an 
estate and ahouse is attached by the decree-holder, 
the. onus lies on the decree-holder to prove ‘that the 
house is part of the estate. MOHAMMAD ABDUL KARIM 
Kuan v. RAHAT ALI Kagan: Oudh 246 (a) 


hypo- 
- thecated . with decree~holder—Negligence ‘of latter 
' sin. Not executing it—Judgment-debtor, if entitled 

toask Court to award to him full amount of decree 
'-—Remedy.of judgment-debtor—Separate suit. l 

Where a judgment-debtor hypothecates with the 
decree-holder a decree in his favour for an amount 
greater than that in the decree against him, and the 
decree-holder neglects to execute the .decrée.so en- 
trusted tohim by way of hypothecation, it is not 
open to the judgment-debtor to “ask the executing 
Court in execution proceedings to award the full 
amount of the decree in his fayour. The Court 
will be acting within its jurisdiction in deciding 
whether or not the judgment-creditur was ` bound 
to. give credit to the extent of his decree but the 
Court’cannot‘award tothe judgment-debtor ’ the 
amount by which the decree is in. excess of the 
decree against him. The judgment-debtor's remedy 
is’ by way ofa separate suit, PUNJAB NATIONAL Bank, 
LTD v. Gosain JAGGU Lat Pesh 613 


Instalment decree — Option on default to 
execute for amount outstanding—Decree-holder, af 
bound to execute decree immediately on default,. _ 

~~ Where a decree-holder has hn option in the’ event | 
of a defdult in the payment of an‘instalment, he is 
not bound to'execute, the decree immediately’on thé 
default taking place and may execute his decree for 
any instalment not paid within ‘the ~ prescribed 
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period. Firs Gopr RAM-JAITU Ram v. FIRM RAMJI 
Das-Sri KISHAN "Lah, 177 (b) 





U P Government Notification No. 576-1 A-93 


of 1932—Scope of ~Whether applies to case in which _ 


a sale has already taken place, 

U. P. Government Notification No. 576-1-A-33 
published in the Government Gazette of March 26, 
1932, Part I is not applicable to those cases in 
which the sale hes already taken place in pur- 
suance of an order passed by the Court in execution 
before the date on which the notification came into 
force, although a sale by a Civil Court of agricul- 


tural property, after the date of the above-mentioned | 


BasaNnt LAL v. 


notification, would be, a nullity. 
Oudh 464 


MUHAMMAD NawaB ALI KHAN 


Explosive Substances Act (VI of 1908), S. 6— 
Offence under—Ingredients—Primary mention of 
accused to be considered, 

The intention to procure, Counsel, aid, abet or to 
be accessory tothe commission ofthe offenceis a 
necessary ingredient ofthe offence under s. 6 of the 
Explosive Substances Act and ordinarily, it is 
the primary intention ofthe accused that must be 
taken into consideration in determining his guilt. 
BIMAL PERSHAD JAINV, EMPEROR Lah. 745 


False Imprisonment and mallclous arrest— 
Arrest by Police on complaint by third party— 
Liability of third party—Tests of liabtlity— 

` Defences to malicious arrest—Criminal Procedure 

~ Code (Act V of 1898); 8. 59, whether the only defence 

—Procuring arrest for crime, whether gives rise, to 

suit for damages— Compounding of offence—Action 

for damages— Right to prove offence in defence. 

Jn an action for false imprisonment in respect of 
an arrest by the Police on information -given by the 
defendant the question in eachcase is whether the 
defendant so acted as to render’ the plaintifi’s arrest. 
the act of the defendant. The defendant will be 
answerable if he specificaliy directed the arrest’ or 
imprisonment but he-will not be’answerable for 
acts done upon his information or suggestion by an 
officer of the law if tbey are done not as merely 
ministerial acts but in the exercise of the officer's 
proper authority or discretion. ' 

Though -there may be cases where ‘a person must 
be held liable on the basis that although he has not 
expressly directed the arrest he has in fact made it 
impossible for the Police to act otherwise, this 
principle: of constructive service or direction by 
estoppel should not be extended, and the defendant 
cannot be made ‘liable merely because: the letter 
-given by him to the Police disclosed criminal offences 
and the-defendant should have anticipated arrest as 
a probable consequence. 7 ; | 

Although most of the cases of malicious arrest arise 
out of civil process, an arrest by the Police for a crime 
procured by the defendants maliciously would afford 
a cause of action, 
malice, i i | 

In India, where the offence being compoundable, 
' the prosecution ‘does not proceed andthe arrested. 


> 


person turns round and sues the individual, who is 


responsible for his arrest“in trespass it would be’ 


open to the defendent to establish that the offences 
for which the plaintiff was arrested had in fact been. 
committed, ies s Cie ee a 
. Quere.-- Whether 'in “India a ' private’ person res- 
ponsible for an arrest cannot look for protection ‘else- 
where than in s. 59, Oriminal Procedure Code. 
GRAHAM V. Haney GIDNEY: - Ss Gal. 262 
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The gist of such an action is 


Ferrles—Right to ferry, nature of—Infringement 
what constitutes—Change of terminus’ due.to flood: 


effect of. 


Special circumstances like the state or progres- 
sion of the tides, the condition of the weather or 
season of the year may require that either terminus 
of a-ferry should be variable from time to time; 
provided that the public continues -to have access to 
it as ofright, In the case of ferries in India 
changes in the bed ofthe river itself necéssitating 
alterations within reasonable limit of the terminus 
should aleo be placed in the same category.’ Where’ 
there is no evidence that the public used any other 
than the public highways leading to the ghats or 
that there. was any deviation in that road other 
than that which was necessitated by the flooding of 
the road in the rainy season, the right of ferry is -not 
infringed. -~ i 


Franchise of ferry is in a sense a right of the 
public to be carried from one terminus ofa publie 
highway across the river to the terminus of another; 
in other words, the passage across the river is a 
continuation of a public highway. Without the right 
of way tothe river bank the franchise cannot exist. 
To speak of a prescriptive right to land passengers 
on the property of another disproves the right of 
ferry unless the prescriptive right referred tois in 
the public to the path or road leading to the river on. 
which the ‘ferry plies. KIRTYANAND SINGH v 
DEONANDAN PRASAD ^ Pat. 1101 
Floating charge—Zssentials of. i 

lt) is the essence of a floating charge that it 
remains dormant until the undertaking charged 
ceases to'be' a going concern, or until’ the person 
in-whose favour the charge is created intervenes. 
Bır Ouanpv MESSRS, JOHN Bros All. 498 (b) 


Fraud- Gift deed—Suit for declaration of ‘deed to be 
_void—Evidence of plaintiff—Necesstty of careful 
l execution, 


. Where the donor sues for a declaration of the 
deed to be void onthe ground of fraud and want of 
independent advice, it is necessary to examine 
carefully the evidence of the plaintif and the 
principal witnesses. JETIKHAR WALI KHAN v. BIKAN. 
DAR BEGAM All, 52:8 


General Clauses Act (I of 1898), s 24.’ gis 
BURMA MUNICIPAL AOT, 1898, ss. 124 (a), 142 (r) A 


4 . 5 616 


Good faith—Finding of absence of 

Whether same as finding of good faith. 
“A finding ofthe absence of negligence is not the 
same thing asa finding of good faith HAKIMAN z 
BADR-UN-NISA Lah. 749 


— Sub Inspector going .to village dressed up in 
uniform to arrest accused—Inference of good 
Jah, if arises. E i 
+ The: mere fact thata Sub-Inspector went to a 
village dressed up in his uniform to. arrest the 
accused will not justify onein saying that he was 
acting in good faith, when, asa matter of fact. he 
was acting io entire tad faith and inthe most 
illegal and reprehensible manner, GAYA : DIN v. En- 


PEROR - Uudh 870: 


negligence— 





Guvernment.of India Act,1915(5 & 6 Geo. vV 
C,-61), 8.32 (4)—Government Oficial, ‘executing 
contract on behalf of Secretary of State+Whethey e 


-ja 
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personally liable, ; 
Under s. 32 (4), Government of India Act, no 
Official of Government executing any contract on 
behalf of the Secretary of State is personally liable 
in respect ofthe contract N. W. RY. ADMINISTRATION 
v. N. W. RAILWAY Union, LAHORE Lah. 49 
Grant—Construction —‘Waguzasht,’ meaning of. 

The proper construction tobe placed upon the 
word waguzasht depends very.largely upon the 
circumstances under which the grant was made. 
KAMESHWAR SINGH BABADUR v, Sonsy MISSER 


Pat 1199 ` 


Guardlans and Wards Act (VIH of 1890', ss. 
7,8—Application by debtor for depositing money 
due to minor in Court and for appointment of 
guardian in respect of fund—Maintainability— 


Minor's right disputed— Jurisdiction of Court to 
appoint guardian. 
Where a person offered to deposit in Court 


money which was alleged by him to have been in 
deposit with him on behalf of a minor and asked 
the Court to appoint a guardian for the minor in 
respect of the fund: 

Held, that the mere fact that the minor's right to 
the fund was disputed by anotber was not sufficient 
to- oust the jurisdiction of the Court to appoint a 
guardian in respect of the fund under the Guardians 
and Wards Act. 

Held, further that petitioner could be regarded as 
a friend of the minor and hence had locus standi to 
file the petition under s. 8 (b) of the Act. Tuxrrv- 
VENKATASWAMI NAIDU v RANGANATHAN CHETTIAR 

Mad, 595 


—SsS 43 (1, 47 (1)—A pplication by stranger 
. for loan out of minor's funds—Maintatnability— 
Order under s 43—Appeal by guardian, competency 





of. Le 

-Where a person applied to the District Court 
praying that aloan ofa certain amount may be 
granted to him out ofthe funds of a minor on the 
security of immovable properties and the Court 
acting under s.43 of the Guardians and Wards Act 
made an order. in his favour and the guardian 
appealed : 

Held, (i) that the petitioner had 
to. make the application andthe application ought to 
have been summarily dismissed; 

241 the order could not, under 
be treated as having been made 
Court or asan administrative order; | 
. (iii) that though the application was not main- 
tainable, as the Court had purported to act under 
8. 43 of the Act,it was open to the aggrieved party 
to appeal and to raise the question of. the compet- 
ency ofthe petitioner to apply in the appeal. 
GNANAMBAL AMMALYV VADIVELU PILLAI _ Mad, 583 


the circumstances, 
suo motu by the 


Hereditary offices—Sanad granted = to plaintiff's 
ancestor—Remuneration for collecting revenue fixed 
“at 2 per cent. of collections—Commutation by 
British Government—Fixing of permanent sum— 
Suit for declaration of right to receive a percentage 
of amount of assessment for the time being— Bombay 
Act (VII of 1863), rules under— Applicability to 


shares of revenue held for service—Practice— Privy. 


` Council—New point, if canbe raised—Limitation 
for suit~Limitation Act (IX of 19081, Sch. T, 
Arts. 14, 131—Pensions Act (XXIII of 1871), 8 6— 
Rights under— Order for payment, if can be pass- 


INDIAN CASES. 


no locus standi - 
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The ancestor of the plaintiff was granted by a sanad 
by the Maharajah of Satara in 1704, the right in 
perpetuity to collect the revenue of two Divisions K 
and S. In regard to K the remuneration was fixed 
at 2 per cent of the Government assessment In 
regard to 5, though thé percentage was not express- 
ly mentioned in the grant, the rights were treated 
as onthe samé footing as those in K. After the 
British Government acquired the territory in 117, 
for many years, the plaintiff's ancestors continued 
in enjoyment of their hereditary offices and emolu- 
ments. In 1887, a commutation or non-service 
settlement. was enforced compulsorily with the 
result, as regards the plaintiff or his predecessor- 
in-title, that he only became entitled to receive 1 
rupee 9 annas per cent. ofthe Government assess- 
ment. Subsequently, the Government proceeded: 
to take the average amount paid to the District 
hereditary officers over a period of five years, 1892—87, 
and to fix the resulting amount (less 54 annas per 
rupee) as an annual sum to be paid, irrespective of 
what the amount of the Government assessment 
might be from time totime. In the case of the 
plaintiff, the fixed annual sum was Rs. 642, The, 
then Commissioner agreed with the Collector and. 
directed that the average of five years’ receipts should 
be taken asthe basis of fixing the future payments 
of the district hereditary officers which should be 
declared permanent. The plaintiff filed a suit for 
a declaration of his rights,and payment of asum 
calculated upon the footing that he was entitled to 
receive a percentage of the amount of the Govern- 
ment assessment for the time being: 

Held, (1) that the substitution of the fixed sum for 
the percentage payment was an act of the Govern- 
ment; |. 

(2) that the defendant could not raise a defence. 
that irrespective of the provisions of Act VII of 
1853, and the rules thereunder, the Government, 
were entitled to dispense with the servicesof the. 
hereditary officers, that with the cesser of the. 
services the rightto any payment ceased, that,’ 
therefore, the Government were not compellable 
to make any payment tothe plaintiff, that any 
payments to plaintiff were er gratia payments and 
that accordingly he had no cause of action, as they 
were not raised in the written statement and not 
urged in any of the Courts below: a 

(3) that the percentage rights conferred by the 
sanad must be calculated by reference tothe Gov- 
ernment assessment for the time being; 

(4) that the rules framed under the Bombay Act 
VII of 1863, did uot apply to shares of revenues held 
for service; 

(5) that the case was governed by Art. 
Limitation Act and not by Art. 14, asthe 
was not seeking to set aside any Act or order; 

(6) that the case decided only the rights and. 
obligations of the plaintiff and the Government but 
no question as between the Government and any 
other person. : 

Under s. 6 of the Pensions Act, 187], it is not 
open to the plaintiff to obtain an order for payment. 
He can, however, obtain a declaration of his rights. 
SECRETARY OF STATE v PaRasHRaM MADHAVRAO 
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SEE Contract Act, 1872, s. 25 (3) ‘1035 (a) 
See Custom (PUNJAB) Lah. 1106 


Adoption by widow—Consent of sapindas | 
= Refusal of consent on improper motiies—V alidity’ 
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of adoption— Adoption after 

upanayanam — Validity— Usage . 

Brahmins. 

Under the Hindu Law it is highly improper for a 
sapinda to refuse consent to an adoption by a widow on 
the mere ground that his reversionary interests would 
be adversely affected by the adoption. 

Where a sapinda has refused to give consent on 
such an improper ground itis not open to him to 
attack the adoption for want of his cousent because 
the name ofthe boy tu be adopted was not mention- 
ed to him when his consent was asked for. 

Under the Hindu Law where the adoptor and the 
adoptee are ofthe same gotra the performance of 
the upanayana of the adoptee is no bar to the 
adoption ; and this rule applies tothe Brahmins 
of Andhra Districts also inthe absence of anything 
to show that there is a custom amongst them to the 
contrary. KAMAYYA v OHINA SoorannaA Mad. 488 


Adoption—llatom adoption among Reddis 
and Kammas of Madras 
The custom of illatom adoption among the Reddis 
and Kammas of the Madras Presidency is based on 
the necessity of having men in the family to 
look after the cultivation. VYTLA SITANNAv. MARIVADA 


performance of 
among Andhra 





VIRANNA P. C. 828 
— ~——_— ——Onus of proof—Admissions—Shifting 
of onus. 


Though the onus of proving an adoption is initial- 
ly on the party asserting it, admissions by the 
opposite party would shift the onus on the principle 
that what a party himself admits to be true may 
reasonably be presumed tobe true, Proma PILLAI 
v, KATHAPERUMAL PILLAI Mad. 1073 


Alienation by co-widows—Negotiation by 
both—Legal necessity— Validity of alienation. 
Under Hindu Law if co-widows act together they 

can burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting 
without the authority of the other cannot prejudice 
the right of survivorship by burdening or alienating 
any part of the estate. 

Where negotiations for a sale were made by thetwo 
widows acting jointly and the sale is effected 
in order to pay off the debts for which one of them is 
partly at least responsible, the sale is validif it is 
for legal necessity. BaBHNAJIv. RATANLAL 

Nag. 1033 
— Mortgage by manager of joint Hindu 
family—Minor member, if should be represented, 
ina joint Hindu family where a mortgage is by the 
manager for the benefit of the family and for 
debts binding on it, a minor member's separate 
representation is necessary. If another adult 
member acts for him such action is superfluous. 
LAXMAN PRASAD V. RAMDAS Nag. 771 














pan 


necessity only a small portion of total consideration 

—Mortgage, if can be upheld, ‘ 

Where the amount advanced for purposes which 
the alienee knew didnot bind the defendant forms 
only a small portion of the total consideration and 
there is no doubt that the mortgagee was justified 
in advancing the rest, the mortgage must be upheld. 
LANMAN PRASAD v RAMDAS Nag. 771 


Necessity—Duty of lender—Enquiry 
from particular creditors, tf necessary. 

“In thematter of an alienation if the creditor can 

prove the existence of necessity at the time of the 
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—Necessity— Amount found not for 
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alienation the question of enquiries becomes irrele- 
vant The matter becomes pertinent only when the 
existence of the binding debts cannot be 2stablished. 
And the criterion then is whether the creditor made 
reasonable enquiries and believed in good faith that 
the money was required for necessary purposes. 

The mortgagee is not bound to prove enquiries 
when he can establish the existence of binding debts 
at the time: of mortgage nor is he concerned with the 
actual application of the money advanced by him. 





LAXMAN PRASAD Vv. RAMDAS Nag 771 
—-Decree against father. Sze PROVINOIAL 
INSOLVENOY AoT, 1920, ss. 28, ok 787 


—_-_-—-—Joint famlly — Decree against manager, 
when binding on other members of famtly—Decree 
against manager in his personal capacity —Debts 
incurred for family purposes —-Whether binding on 
other members 
A decree against a manager of a joint family is 

binding on other members of the family, who are 

not parties to the suit, in respect of debts incurred 
by the manager if the manager is sued in his 
representative capacity as manager of the family, 
but there must besomething on the record to show 
that he is sued as manager and not merely in his 
personal capacity, anda decree against the manager 
in his personal capacity will not bind other members 
of the family, who are not parties to the suit, even 
in respect of debts incurred for family purposes. 

BHAGWAN v RAMDAYAL Nag, 768 

Decree against son a legal represen- 
tative of father—Father dying before grandfather— 
Liability of joint family property in son's hands 
for debt—Civil Procedure Code (Act V of 1908), 
8 92. 

Where a decree was passed against A as the legal 
representative of his deceased father and was to 
be realized from the father’s property in the hands 
of the son and A, his father and grandfather be- 
longed to a joint Hindu family and the father had 
died before the grandfather: 

Held, that the fact that the father died before the 
grandfather was immaterial and that the joint 
family property in the hands of the son was lable 
for the debts of the father. PHAGU MaL v. DHANI 
RAM Lah. 930 
—— - — Initial presumption of jointness— 

Evidence that each carried on different business at 

different places—EHvidence, sufficiency of, to rebut 

initial presumption, 

Two Hindu brothers originally lived together 
but for the last ten oreleven years of his life, one of 
them resided at another place and carried on business 
there There’ was no evidence to show that the 
other brother had any part in this business, nor 
to show that the deceased had any share in the 
business carried on by his brother. A contract 
which had originally been taken jointly was 
subsequently taken in the name of the deceased 
alone: 

Held, that these circumstances sufficiently rebutted 
the original presumption of jointness, and that the 
deceased was separate in residence, mess and 
business from his brother. HARI CHAND v AMAR KAUR 

Lah. 737 

—Leases by members—Arrears of rent 

- due by one member—Liability on whole family. 

If under a mortgage deed the whole of the 
mortgaged property is made responsible fore the 
realisation of the arrears of rent due by any mem- 
ber of the family in respect of the lease taken by 
him and thearrangement is brought about in the 
interests of all the members of the family without 
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preine loe to the rights of the. mortgagee, the charge 
reated in respect of the arrears of - rent is’ binding 
on the family of the mortgagorsas a whole. Damopara 
- SHANBHOGD v,, Cyanpapor Prsaky, | Mad, 1029 
——— Jolnt family— Presumption . ; 

It may bé presumed that a Hindu family is joint, 
but there is no présumption thst any particular 
property i8 joint family property laL BEHARI 
Prasan PANDEY v. BINDESARI MISRA All, 1113 


r a nn Gift of. -Joint family zroperty— 
: Validity — Son's right to-recover pessession. from 
.-' donee.: Taena S r ` ST 
* A gift of joint family properties by’ a . Hindu 
father to his nephew is void in toto and an undivided 
Bon can recover the properties Irom the donee. Insti- 
tution of a-properly framed suit for partition is 
not‘his only “remedy. [PicHa PILLAI’ Vv, KATHAPERUMAL 
PILLAI | - Mad.1073 
—— +-+———FPurchaser of undivided share, whe- 
- ther entitled to claim past mesne’ profits— Division 
in- status, effect of. E OO a 
. A decree for past mesne :profits ` 
to the purchaser of an undivided. share in joint 
family property’ ‘where ‘the ` evidence shows that 
though: the: properties had: not -been. divided by 
metes and bounds, there wasa division in status 
between the -members,: and’. ‘the members ‘were 
enjoying “the. properties in -definite  -shares. 
DAMARAJU SIVARAMAMURTHI V' ATYAM VENKAYYA. .. 
wae tee "3 Mad, 1086 
— Maintenance—Widow. becoming—unchaste 
and subsequently : reforming . herself — Right : to 
starving allowance. th 
n A Hindu widow: who becomes unchaste but .sub- 
sequently reforms herself is extitled to what is 
called-starving allowance from’ the persons who are 
in possession of the: estate:which was’ jointly held 
‘by them and” the: deceased husband. of the widow: 
“RAM “KUMAR ù. BHAG WANTA: eat soe All 625 
——Manager'contracting debts for acquisition 
of fresh property— Minor taking share ‘in -it— 
ca Whether can-repudiate it. ok ae ae: 
“oA: manager’ of a joint Hindu family has no -power 
‘to bind the ‘minor members by: a contract for the 
‘gale'of å joint family property and a ‘claim for 
‘specific performance of such a contract would : not 
“ordinarily be allowed. But where the-sale is effected 
‘in order to ptrchase fresh property anda minor 
member of the family takes a share in the’ property 
so acquired, he cannot repudiate the: authority of 
‘the other members to enterinto such a contract . 
SOHAN LALU. ATAL Nata: > . 202 > All, 229 
ati Marriage between Naidu >male and 
ofiAdidravida female—Validity--Adidravidas, whe- 
3% 'thér sudras.-SEE CRIMINAL PROCEDURE -CoDE, “1698, 


op, 482 -- 921 


; —— ——Mlgration—Rajput family- resident in -the 
b. Berar. for 40 years—Benares School of Hindu 
“Law, 1f- governs the family—Lex loci— Question 
c< of succession—Law.of domicile. | | <. =, em > 
«Questions of succession must be, determined’ by 
the personal law of the individual , whose succession 
is in questicn and rot by the law of his domicile, 
{Itis only when nothing else is known about a man 
except that he lived. in a certain place ihat the 
lex loci is ‘applied, It is-a measure of last résort, 
-and'even then is applied ‘only because it is assumed 
that.bis personal law. is the law which prevails in 
that place. ee a NA AAN o f i 
. In the :casò of a Rajput whoand ‘whose family have 
been: -resident in, Berar- for, at‘ léast- 40, years 
. Ahrough three, generations,- ip, the, absence of, any 
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-other evidence, the only reasonable presumption is 
that his family had’ originally migrated from the 
North Western portion of ‘Iridia and not from the 
South-West. Mere lapse of -time will make-'no 
difference. Consequently, succession to his property 
will be governed by the Benares School of Hindu 
‘Law. Kasamsua -OHIRAGSHA v. BABANRAO SHAMRAO 
Man | - Nag..188 
Mitakshara Schoo! — Succession—Sons and: 
` grandsons take'as joint tenants. oe 
., Under” Hindu. Law, property acquired by a. 
lineal male ancestor in the male line, devolving by 
inheritarice on a son ‘or other malé descendant- in 
the male line,, becomes ancestral on the death of 
‘the ancestor inthe hands‘of the.descendant. It is 
„incorrect to say that the self-acquired property of 
& male Hindun passes on: his death to his sons as 
tenants in. common, and that a grandson is excluded 
‘from inheritance. , The-sons and. grandsons inherit as 
joint tenants. “SÁEÖDINLÁL v NARAYANDAS” Nag. 237 
————Partitlon—Separation.in residence and.mess 
_ Business by members at separate places ~Inference 
as to disruption of, family. i tale 

.; When the members ofa Hindu family, are “sepa; 
tated -in residence and separate in, mess -and:are 
carrying on business at separate places far distant 
from each other and oneof them actually carries 
.on , business privately-‘in the -ancestral home-on-his 


own account, there is sufficient evidence to prove 
-disruption of the family. | LAL .Quanp_ v; _ PUNJAB 
if : ic Lah, ‘466 


NATIONAL BANK, LTD., : 
lai li . I 1 é Tat 2 Wg a ao) “e 
a Partition. between | father and: son 
„~. Terms of partition inéquitable —'Weight to. be 
~ attached tothe fact, 7 ~ oF Ct tt toon PAN 
I | g * 3 3” ~-2 wi dl oan i /3 2a 
The father cannot be forced to ågree to a párti 


inequity of a partition. < Lat “OHAN <0.‘ PUNJAB 
= Lah 7,66, 
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Eee coe Surrender to a daughter—Natwre of | 
estate taken—Acceleration of daughter's succession— | 
Succession, tf opens on her 








r death—Suit by nexé: 
reverstoner more than 12 yearsafter death—Whether 
- barred— Limitation “Act (IX of 1908), Sen. T, 
Art. 144. - < te 
A conveyance by a Hindu widow to ber daughter 
reserving only a portion of theestate for her mairis 
tenance, isa surrender of her estate and an acceleration.’ 
of her daughter's succession, On 
death: the succession opens to her father's’ male 
£ next reversioner 
filed after 12’ years of the daughter's. death, is 
barred under Art.” 144 of the Limitation. Act.’ oe 
Natya Bitanna vi MARWADA Vwawa” Pi, 0.82. 


r 


the daughter's 
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Impartible estate—Custom—Chandrapur-Padam- 
pur zamindari in Bargarh tahsil, if an impartible 
estate, 

In the Chandrapur-Padampur zamtndariin Bargarh 
Tahsil consisting of about 775 villages, with an estate 
of seven villages in Bargarh Tahsil, there is no custom 
that it isimpartible. The grant made by the zamin- 
dari grantis not of animpartible estate. BIRENDRA- 
NATH SINGH V MIRTUNJAI SINGH P.C 770 


Iincome-tax — Assessment for previovs year— 
Income Tax Ojficer, if bound to come to same 
conclusion unless assessees satisfy him of 
aincorrectness of previous assessment—Practice 
condemned— Contract with strangers—Accounts 
believed to be genuine—Nature of contract, decision 
of—Materials. 

In connection withthe assessment for 1925-26, it 
was found asa fact by the Income Tax Officer who 
made that assessment that the profits accruing 
from these contracts were profits of the assessee 
firm which the assessee firm had been enjoying. 
The Income Tax Officer who assessed for the 
year in question thought that he ought to come 
to the same conclusion as that which the 
Income Tax Officer reached in 1925-26, in connection 
with the assessment upon the receipts from these 
mills unless the assessees satisfied him that the 
assessment of 1925-26, was incorrect ; 

Held, that that was not the correct way to approach 
the problem, anu that if he had approached the subject 
with an open mind he would probably have come 
to the conclusion that in the circumstances of 
the case there were no materials upon which 
he could find that the assessee firm were liable in 
respect of any profits accruing from these contracts. 

Held, also, that where the only pretended mate- 
rials before the Income Tax Officer upon which he 
could have found thata certain contract with the Port 
Oommissioners was acontract entered into by the 
assessee firm who would be liable to assessment in 
respect of any profits accruing therefrom, was ‘that 
the capital sum required for working this contract 
and making the necessary deposit, came from the 
joint family funds of the members of the assessee 
firm, it was not material on which the Income Tax 
Officer could have found that the Port Commis- 
sioners’ contract had been entered into by 
assessee firm,-if the accounts were accepted as 
genuine, COMMISSIONER OF INCOME Tax -BuRMA v.- A. 
‘HAVER BROTHERS kang, 681 F. B, 


——--—Contract for supply of labour. for mills— 
Contracts in name of assessees— Accounts showing 
money received credited to assessee firm— Amounts 
allocated to credit of sub-contractors not members 
of firm—Amounis, if assessable to income-taz. 

The assessee’s accounts in connection with two 
mills showed that the contracts in respect of the 
supply of labour toa company at these mills were 
in the name of the assessees and that the security 
deposits required from the assessee firm were also 
provided by them. The accounts also showed that 
the’ monies received from the company were credit- 
ed” to the assessee firm : 

Held, that income-tax would be 
upon receipts but upon profits and that in the 
accounts relating tothese two mills there were 
entries showing that the amount of the receipts 


payable not 


which were entered as having been received by.the . 


assessee firm were allocated tothe credit ofcertain 
sub-contractors who ` were not members of the 
assessee firm. If the assessee firm were carrying 
on the business and were acquiring the profits that 
accrued therefrom, it would be immaterial what use 
they made, ofthe profits that they received ; but 
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if the true position was either that no profit at all 
from this business accrued to the assessees or that 
the assessees had to pay the sub-contractors who 
were actually doing the work, the whole sum which 
if the assessees had done the work, would have 
represented profit accruing to them: from the 
business in either of such cases the receipts would 
not be assessable to income-tax as against the firm 
COMMISSIONER OF INCOME Tax, BURMA v. A. A THAVER 
BRoTHERS Rang. 681 F. B, 


Income Tax Act (KI of 1922), ss. 4 (2), 9— 
Assessee having foreign money-lending busines— 
Rentals derived from properites taken over in 
discharge of debts— Whether assessable to income- 
tax. ` 
Per Beasley, C J, and Bardswell, J. (Cornish, J., 

contra). The rentals derived from properties taken 
over in discharge ofdebts in the course of foreign 
money-lending business and treated as assets of 
that business can be assessed as part of the profits 
of that business when remitted:to British India 
under s.4 (2) ofthe Income Tax Act, 

Section 9 of the Indian Income Act cannot be appli- 
ed to income from property in a foreign country and 
it is only when income is derived from property in 
British India that s 9 is ofany application at all 

Per Cornish, J.— Rents derived from property do 
not become profits of a business simply by virtue 
of the ownership of the property being in a business 
concern, and it makes no difference, that the prop- 
erty was acquired by the profits of the business or 
in the course cf the business, The rent maybe a 
profit of the businessman ; but it is not a profit of 
the business unless it is derived from the business. 
RAMASWAML CHETTIAR V. COMMISSIONER OF INCOME TAX, 
MADRAS i Mad 645 F.B. 


——— ss. 4 (3) (7), 10, 12, 66 (2)—Loan by 
owner of mine to mining engineer— Agreement to 
-pay owner one-third of sale proceeds of mine to 
owner—Receipt of sale proceeds — Whether profits 
of owner's businéss— Receipt of casual nature— 

. Fee accompanying. application for reference— 
Whether forms costs of reference— Refund. . 

The assessee,*’a tin mine owner and tin: mine 
worker lent certain sums of money.from time to time 
to an engineer for the purpose of. enabling him .to 
work a tin area, These loans which. amounted to 
over Rs. 20,000 were not repaid. Subsequently the 
assessee lent Rs 10,090 tothe engineer who required: 
the sum to do'certain work at the mine which had a 
reasonable prospect of selling. In consideration of 
this loan, the borrower_undertook, on. the property. 
being sold, to pay to the assessee one-third. of. the 
total sale proceeds, On the property being cold, the 
agsessee received the agreed share in cash and ‘shares. 
The Income Tax authorities claimed that the cash 
recéived constituted the business profits of the 
Bsegsee: sche a À 

Held, that the cash received by way of cònsideration 
did not form part of the profits or gains of any. 
business carried on by the assessee within-s. 10 of 
the Income-tax Act, nor didit constitute profits and 
gains derived from other sources within.s 12, -because 
the transaction was a receipt, not. being» a. 
receipt arising from business, of a casual and 
non-recurring nature within s. 4 (3) (7) of the Act. 

Held, further, that thefee of Rs. 100, which must. 
accompany an application for a reference . under 
s. 66 (2), forms part of the costs of and incidental to 
the reference which the Court inits discretion may 
award in a proper case tothe assessee. ‘OoMMISSIONER. 


oF Income TAS, Burma v, d, 1. Mipyg ang, 98 F, R -> 
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77S. 6—Assessee, claiminy an exemption— 
-- Onus of proof. > |, 3, ] 
. “Where the- assessee is claiming an 
from. income-tax.in respect of income that prima 
facie is chargeable. to income-tax, the onus ‘lies 
upon the assessee to prove that the income. for 
which the society claims exemption, is " profits ” 
within the Notification. -.ComMIssIonER -oF . INCOME 
Tax, BURMA y BEŅGALEE Ursan-Co-orerative. Soorety 
LIMITED... ao: Rang. 633 F.B, 


=~ 88. 6,8, 9=-Government of India Notifica- 
- tion dated August 25,, 1925— Exemption ‘from 
. taxation, of ‘profite'—Income from invesiment and 
Property, tf profits.. s, 8's neoa ed ree 
Under the notification of the Government of 
India dated August. -25, ,1925, exemption: from 
income-tax is allowed. to profits. accruing to. :Co- 
operative societies from carrying on the business of 
of a; mutual, co-operative. ‘society. - e i+ a 
~: Fhe. term ‘profits’.in-the notification -:is-‘used in 
the sense of. “the; surplus,by which the ‘receipts 
from the trade or business-.exceed the -expenditure 
necessary forthe purpose of,earning those. receipts,” 
and; prima -facie,. therefore, neither . interest: from: 
securities nor -income derived: from property -are 
‘profits " within the meaning of that term as-used 
in the, notification. ..: nor., AL aipua g 
Where the investment of capital in. property or 
securities is. part, of the business ‘of: an-.assessee, the. 
net, income accruing from such. investments will be. 
chargeable.as profits of the business.-. Whether. such 
investments are. profits of a :businessicarried-on: by 
an assessee,.is a question: that: depends upon the 
circumstances ofeach :case and in ‘Considering that: 
question. the fact; that, . such : income appears as 
part ofthe profitsin the profit’ and loss account of 
the assessee. is note conclusive, ‘COMMISSIONER OF 
INcoME Tax; BURMA V, BENGsLEE, URBAN CO-OPERATIVE 
CREDIT Soorzty, LIMITED, | Rang. 633 F. B. 


——— 88, .8,; -9, 55,. 56—The Sir Currimbhoy 
- Ebrahim Baronetcy Act (IV of 1913) ps8. 2, 5, 6, 
7, 8—Trustees— assessment, of income-tax,and super 
tax—Money employed in. maintaining ‘the Sinking 
„Fund and' Repair. Fund-and in defraying outgoings, 
‘whether can be exempted from” assessment—Part of 
trust:: income :paid-to the Baronet—Assessability “of 
Interest, if. 'rTeceivable'i-by—Baronet withini the 
“meaning of 8:8 Baronets ipowner’’ of the- property ' 
within the meaning of s. 9 6 30 DO ae, 
-By s.2.0f The Sir Ourrimbhoy Ebrahim Baronetcy- 
Act, the assessees:were incorporated as trusteeg for 
executing the trusts, powers and: purposes of the Act: 
and, by. s. 5certain freehold `- 'and - leasehold- here- 
ditaments specified in’ schedulés' to- the : Act’ were ' 
vested: in the Corporation upon ‘trust to permit’ the - 
Baronet .for.the. time -being : to” use and occupy - 
certain'. parts of the-: properties, rent ‘free, andas to’ 
the rest to demise the same subject to certain- 
conditions: By s:7. the Corporation - wag required to 
form two funds, called the. ‘Sinking -Fund-- and. the- 
Repair Fund,..and to -carry annually ‘thereto třes- ` 
pectively,.out: of.:the income: of the properties,-certain-: 
sums calculated..on. percentages-of - capital ~ sums “. 
there specified:. By-s..8the-residue of the -income ‘ 
was to be paid tothe Baronet for: the time being, if 
of full.age,-for his own” absolute use and- benefit. - 


- 


exemption 








During the Financial: year 1928-29, of'the total inċome ` 


of-the trust roughly. 75-:per-cent. was'paid'-to the- 
. Baronet, :about-10° per -cent “having been carried ‘to - 
the. Sinking Fund-and’-Repair ‘Fund- and the: Te- 1 
maining 19 per cent- -having “““been “absêrbed by' 
tates,: taxes and othér outgoings, The inéomé of the 
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assessees was assessed under three heads, namely, 


interest ontax free securities Rs, 1,02,390, interest 
on taxed free securities (i. e, dividends already 
taxed) Rs, 20,223, property Rs. 69,182, totalling 


together Rs, J,91,793. Income tax was accordingly 
charged: on Re; 69,182'and" super-tax on ‘the total 
Rs.+1,91,795 : E A a 
Held, that the money which the assessees..em: 
ployed in maintaining, the. Sinking Fund and the 
Repair Fund and in defraying outgoings, was to 
be assessed for. taxation. . cane 
"Held, also, that the effect of the Act creating these 
trusts,-is not, to give, the Baronet for the , time 
being any right to any part of the interest or 
property . specifically or any: right which 
would „make .it true to say that any pro- 
portion of the interest -is not.‘ receivable ”..or 
any. proportion of the’ property is not ‘ owned ” by 
the incorporated trustees © The whole income and 
eyery part ofit is charged with the provision of -the 
gums necessary, to: maintain the Sinking Fund and 
Repair, Fund”and, to pay the outgoings and it is not 
until those liabilities; have been met thereout by the 
corporation that the- Baronet is entitled. to what 
remains and,then simply . as so0-much money-and 
consequently the trustees were assessable under the 
two,other heads also,, TRUSTEES, SIR CURRIMBHOY 
EBRAHIM BARUNETOY ; Trust,’ w.. COMMISSIONER. OF 
Ixcomgs-Tax, BcmBay- ` P.C. 855 
aru 10 — ‘Income, meanings 
OF. . ~. « 6 (en BSA a g r > Pag So a4 
lhe: term-‘income’ when contrasted with ‘ ‘capital! 
means, and. includes; not only income in its strict 
meaning but-also profits and gains But: it is not 
true to.say that in, the strict meaning of . those 
terms as -appears-from an examination.of the various. 
sections of the Income Tax Act, “ income.” is used 
in the same . sense! as“ profits” or,“ gain:!" 
“Income ” as, contrasted, not with capital, but with. 
“profits,” or “ gains» in: the, - Income Tax Act, 
meang;a;a : periodical monetary return : coming, 
in’ "-and accruing tothe assessee independently,. 
end notas the met:proceeds of a business carried. 
on.,by-the assessee:as.defined ins. 2 (4) of -the Acty 
“Income " in this sense ‚connotes incomings - with-: 
out regard to outgoings, (COMMISSIONER -OF INCOME, 
Tax, BuRMA,vy BENGALEE URBAN Co-oPpERATIVE Soorery,: 
Liirep : | Rang 683 F..Be 
_ 10, 12. Sze Income Tax Act, 1929, 
B.4°(3),(7) eee 
———— 88.13, proviso 66, (3)—Question whether 
wncome on promissory'notes,’ ete., can be’ taxed: on 
basis of interest accrued on total ‘amount invested 
and not on interest actually realized—Whether' a 
‘question of law. ~ i an 
The ‘question “whether the Assistant Commissioner’ 
is justified in taxing the income ‘on promissory notes,: 
bonds-and mortgage déeds on the basis ‘of interest: 
accrued on the total amount-irivested 'in - such-pro-’ 
missory notes, bonds and mortgage ~ deeds and: not: 
on -the basis of interest actually realized “by,” the’ 
agsessee during the accounting period’’’ is. a? 
question of law on which the-Income Tax Commis- 
sioner may be asked to‘state a case to the “High! 
Court. Buragr MAL v Income Tax CoMMIBSSIONER,” 
LAHOR + -> -~v ~ ; `> ` Lah. 228? 
—SS 24, 26--Trading loss—Immovable ‘pro-’ 
perty taken in liew of debt—Practice of Income Tax 
Authorities to allow difference on sale as trading® 
loss— Valuation of assets’on reconstitution ‘of firm' 
—Estimated depreciation in value of land— Whether ' 
constitutes trading’ loss. oo A 
A ‘firm of ‘money-lenders took - a new 
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‘profits, ‘gains,’ 


— 








ge 
partne and’ 
-t7 


A 


Vol. 148) 


Income Tax Act—contd. vo eN 

the firm was reconstituted.’ On that’ occasion a 
valuation of the stock and property forming ‘the 
assets of the old ‘firm was taken. This included 
immovable property received from the debtors of 
the firm in the ordinary course, of business. The 
firm was assessed under s. 26, Income Tax Act and 
the assessees claimed to deduct, from the trading 
profits in the accounting yeara sum of Rs. 34 ‘561 as 
being a trading loss. This sum represented the 
estimated loss of the capital value of the immovable 
property under the valuation, It appearéd that the 
practice of the Income-tax Authorities in ‘connection 
with such assessments as that under ‘consideration, 
where immovable property was received during | the 
accounting year in repayment of a loan by‘the 
assessee, was that if during the year the property 
were sold and the proceeds of the sale were less than 
the loan, thé repayment of, which ' they’ ‘repregent- 
ed, the difference would be allowed us a trading, loss 
in the business of the assessee:. 

Held, that in the circumstances disclosed, the sim 
of Rs. 34, 561 was not a ‘trading’ loss which’ ‘accrued 
‘during the accounting year, but was thé’ estimated 
depreciation in the valué ‘of the assets of the firm 
based upon a revaluation of such asséts made for the 
purpose and í on the occasion ` of the’ reconstitution, of 
the firm.’ OommisstoNER ‘or Income Tax,’ BURME v. 
K.A. R. K. Firs Rang. 109 F. B. 
—s 26 (2) —'‘ Succession to business, meaning 

of—Business split and theréafier others’ carrying on 

part of the business— Succession to business, af 

constituted— Continuity, ih carrying, on the business 
' Necessity of. 

In order that a person’ should bè held to have 
“succeeded” another person in carrying | on & business, 





profession, or vocation, it is ‘necessary that the ‘person N 
guccéeding should have succeeded “his predécéssor in = particular sum is “ profits . 
tiom is 


carrying on the business as a‘whole. Where a 
business -is split ‘ip‘and théreafter’ another person 
carries on part of the business he does not | “succeed” 
his predecessor. in carrying on the business within 
s. 26 (2), Income Tax Act, Further, where there 
is no continuity in ‘carrying on ‘the ‘business’ and 
‘when one business’has come ‘td, an end" and ‘after 
‘2 time “another business‘ is started,’ even’ if it 
be with the same assets and under’ the same condi- 
tions and in the‘ same’ premises ‘as‘the old business, 
the persons carrying on the new business’ ‘do not 
“succeed” those who had carried on the old business 
‘within’ s. 26 (2) of the Act. f 
“ An undivided Hindu joint family consisting ` of'A, 
his three sons and his grandson carried’ ‘ona! family 
business of money lending and rice“milling at a place. 
The members of ‘the joint ‘family decidèd'to` parti- 
tion the family property and during the’ ‘period’ when 
the quéstion of partition of ‘the family property’ was 
referred to arbitration, no fresh loans ' ‘were advanced 
by the firm. One of ‘the sons ' received 'a one-fifth 
share of the assets of the money-lending ‘business and 
started a money-lending business on his own, account 
under a different name and'in “hew” premises: ' The 
other fourmembersof the family’: purchased his 
share'in the Trice ‘mill and'continued to ‘carry: “on the 
rice-milling business as their “own. These’ four 
opened‘new accounts and carried on‘ money-lending 
business in partnership at the`old` place ‘of business 
in the manner in which it had been | carried on 
before the partition took place : 
Held, there’ was no ‘succession’ within the’ meaning 
of s, 26 (2), Income’ Tax Act and that thé’ members 
of the new firm did not ‘succeed’ to the business of 
money-lending of the joint'family.‘ COMMISSIONER oF 
Incomg Tax, Buruav. N.N, Firm ‘Rang. 594 F B. 
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“Sa —ss, 55, “56. _ Sez INGOME Tax AoT, 1922 


t. 
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= 66-A (2)— Order E Commissioner 


to'state case arising out of order ‘refusing regis- 
tration of firm—J urisdiction of High Court—Leave 
to appeal to Privy Council. 
‘Where the Commissioner of Income-tax applied 
for leave to appeal to the Privy Council from an 
order: of the J udicial Commissioner's Court requiring 
him to refer to that Court certain questions of law 
„arising, outof an order of ` an’ Income-tax Officer 
` refusing to register certain persons asa firm on the 
"ground that an order refusing registration’ was 
‘a final order and the Judicial Commissioner's Court 
had no jurisdiction’ to ' require ‘the Commissioner to 


' Held, ‘that the Oommissioner was entitled: to 
obtain’ "leave to appeal and ‘leave’ should be granted. 
' COMMISSIONER OF INCOME Tax, BOMBAY v! BULOHAND 


' KESHAYDAS ) Sind 161 
s. 66` (2): See Income Tax ‘ Act, op 


‘66 (2)—Costs “of ' reference—Whether 
Cade sum deposited by, assessee as fen ‘for 
' reference’ `` 
, An order awarding costs of reference ` “the 
- aésegsee ' includes ' the amount deposited by: the as- 
‘séseee as feo for the reference under 8. 66' (2), Income- 
Tax Act. 1 AGHHMAN Das 2. COMMISSIONER ‘on INGOME 





“Tax . All, 352 
s. 66. (3)— Fi irm carrying on ain ane in 
| foreign | country’ also— Remittance from foreign 


“country — - Presumption,’ if ar ises,- Question’ as “to 

‘whether’ remittance is out | of” “éapital or profits, 
3 Uf one’ of fact. 

“In every ‘Case’ where,the question’ is ‘whether ' 
"or “ capital " the dues- 
one ‘of fact to be determined upon “the 
“material before thé income-tax ‘authorities 
' Where ‘the assessee's foreign ‘business ‘remits 
money ,to the agsessee in the place where the': pro- 
‘income-tax, 
“remittance is one 
from’ out of the’ ‘profits of the ` foreign business or 
‘No presumption arisés 
only ques- 
whether there was 
` authorities ‘upon 
which they coald find that a ` certain amount was 
profit of income earned by the: assessee and ‘remit- 
ted during the year of assessment.’ . P. R. P. L. 
FAMILY 'v. COMMISSIONER OF" INcoME Tax" Rang. 330 
Injunctlon— Suit’; ‘for ‘injunction ‘restraining 
` defendant’ from working his brick kiln—Nature of 

‘order to bepassed—Order should ‘be in clear ` and 


‘either way. In such circumstances the 


tion of law that can arise is 


` definite term— Fixing 2 f minimum werg of chimney 


—Necessity of., 

The plaintiff. ish kato a suit. for a . perpetual 
injunction .restraining the defendant from . working 
his brick kiln.on the allegation that the smoke, and 
‘soot emitted by the chimney of the, kiln was caus- 
ing damage to the trees in his garden as -well as 
‘their ‘fruits, and claimed’ compensation’ for the 
‘damages alleged to have been caused to ‘the fruits 
‘and treed of hie garden. The lower Courts awarded 
a nominal sum as damages and. issued a perpetual 
‘injunction’ ‘against | the ‘defendant. restraining, him 
from “so working the brick’ kiln „as not to cause 
any nuisance to the ‘plaintiff; Re ce fh 
' Held, that although this was the usual form ` ih 
which ‘injunctions were -issued in England and’ the 
game practice had been followed in India in certain 
cases, “it did not follow that ‘where an injunction 


{ r baa 
]&vlil 
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could- be issued in clearer and more definite terms, 
there was anything to prevent the Court from 
issuing it in those terms; and that in the case the 
injunction could be issued in clearer terms by 
fixing the minimum height of the chimney of the 
kiln [ILAHI NUKSH v MAHASAHAY TARAK NATH 
Pat. 671 
Insolvency—Assets consisting of inalienable land 
and house if realized more than debts—Difference 
between assets and debis not large— Declaration as 

-ansolvent— Propriety of. 

Where the asssets of an insolvent consisting of 
inalienable land and house, if realized by him were 
worth- more than the debts but the difference between 
the assets and the debts on the most favourable 
showing was not very large: 

Held, that as the debts due were cash debts and the 
assets of the petitioner-appellant were not immediate- 
ly realizable and in that sense, he might be said to 


be unable to pay his debts, he’ might be 
declared an insolvent. Karim BAKHSHU Gass DHARI 
~ $ Lah. 48 


Creditor coming to Court immediately on 
knowledge of facts— Fact that fresh petition. would 
have been maintainable—Amendment, if can be 
granted. : 

The petitioning creditor was not aware of the 
several acts alleged to have been committed by the 
debtor with the object of defeating his creditors. 
According to him, immediately on his becoming 
aware óf the acts relied upon by him in the in- 
solvency application, he came tothe Court. Accord- 
ing to him he was subsequently apprised of the 
fact that another transfer which is now relied 
‘upon by him was also mada with the like intent 
and he came to Court within three months of the 
date of the transfer ; s 


Held, that if insteadof applying fur amendment, : 


he had presented a fresh petition on that day 
. incorporating this act as an additional act of 
insolvency and had craved leave to withdraw the 
original petition he would have been justified in 
doing so. ‘The fact that he has asked for an 
‘amendment of the original petition should not put 
him in a worse position and the amendment 
‘should be allowed, JETHANAND MOORIJMAL, In re 
f ‘Sind 974 
————Dismissal of prior application—Subsequent 
application— Whether barred 

The fact that a person was unable to satisfy the 
Court, when he tled an application for insolvency, 
that he was not able to pay his debts, cannot estop 
him from provingin asubsequent application that he 
was unable topay hisdebts and was entitled to ` be 
adjudicated an insolvent Ram Asray Sanu v. Sri 
Raw DUBEY Oudh 245 


—-—— Personal and non-transferable licenses - 
Whether can form assets in the insolvency. 
Licenses which are personal and not transferable 

tannot form assets -in the insolvency. Morru 

-MUHAMMADO'¥. RAMASWAMI CHETTY P.C. 858 


‘Insurance (Burglary)—Proposal and payment of 
~  premtum—' Cover note’ intimating risk insured and 
that policy would be issued in 30 days~ Policy ‘not 
issued —Theft—Cover note, if implies acceptance— 
Right of insured to be compensated under ‘agreement 
—Contract Act (IX of 1872), s. 7, | 
On the ‘plaintiff having made a proposal for 
“ insurance against burglary and paid the amount of 
‘the premium thereon, he received a ‘cover note’ 
from the Insurance Company to the effect that the 
yk was thereby “held insured subject to the terms 
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‘tiče “and 


‘each ‘succéssive 


_Ronint Kumar SARKAR 
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and conditions of the company’s usual form of 
policy, for a period of 30 days from the date within 
which period the policy will be issued `“ But no policy 
was issued to tho plaintif. A theft took place 
in his houseand on the company repudiating all 
liability to recompense the plaintiff on the ground that 
no policy had been issued by them, he filed a 
suit claiming the amount lost: 

Held, that the language of the letter implied 
that the company were prepared to issue a policy 
but as that was likely to take some time, to cover 
the period which the issue of the policy might 
take, estimated at 30 days, the ccver note was 
issued, and this showed that the company definitely 
undertook to issue a policy and they had accepted 
the proposal, that the acceptance was absolute and 
unequivocal and expressed in the usual and rea- 
sonable manner Oonsequénily the fact that the policy 
did not arrive before the burglary took place could 
not be relied on by the company as the accept- 
ance of the proposal was complete and had been 
communicated to the plaintiff MUHAMMAD SULTAN v 
THE CLIVE INSURANCE Co, LTD. ' All 522 
interest. Sez BANKER AND CUSTOMER 11 

Future interest—Discretion of Court. 

The question of future interest is one within the 

discretion of the Court. SaviTrigar Vv NANHELAL 
Nag. 815 
Mortgage suit—Interest, whether ‘charge. 

In amortgage decree interest on the mortgage 
amount should be made a charge on the property. 
Brae SHAH v LABHA Mau Lah 213 
interpretation of statutes—Amending Act lauing 

down rule of procedure— Whether affects pending 

actions. Se 

“Where an amending Act lays down a rule of pro- 
cedure it ordinarily affects pending actions. SoHAN 
All 229 

Disabling section— Ambiguity —. onsiruction 

in favour of subject, i 
“If there is ambiguity as to the meaning ofa 
eection of a statute, when it is a disabling’secticn, 
the construction which is in favour of the freedom 
of the individual should be given effect to. JONATHAN 
Epwakp DAVID v. DE Sinwa P. ©. 607 

Intention of Legislature 
Courts are bound to give effect to the plain 
language of a statute, but in determining the 
meaning of the langusge used by the legislatuie in 
dny particular passage that intention must be 
presumed to bethe true one which appearsto be 
most in accord with the convenience, reason, justice 
and legal principles. GopinatHov. Mort Nag 561 
~ Legislature following a continuous practice— 
Construction. 
When new legislation follows a continuous prac- 
repeats the very words on which 
that practice ‘was founded, it may perhaps 
‘fairly be inferred that the legislature in re-enacting 
the statute inténded those words to be understood 
in théir received meanings And perhaps it might 
be argued that the inference grows stronger with 
“re-enactment, COMMISSIONER OF 
Income Tax, BURMA v BENGALEE URBAN Co-OPERATIVE 
Socrety, LIMITED. Rang 633 F, B. 

Proceedings of legislature, reference to— 

‘Propriety of. 

It is not a right method of interpretation of statutes 
to refer to proceedings of the legislature as aids to 
the construction of a statute. CHUNDY CHURN Law v., 

Cal. 160 
from English 
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When the legislature chooses to borrow, 8 technical 
word from the English Common, Law there ‘is, 
no good ground for giving to it a, meaning 
different from what it has in the English Law. TARA 
OHAND v, RADHA SWAMI SAT SANG SABBA 

: All. GS6F B. 
Jurisdictlon—Accounts, suit for—Value in plaint, 
if determines jurisdiction—Amount ultimately found 
to be in excess of pecuniary jurisdiclion—Juris- 
diction of Court, if ousted. 

The pécuniary jurisdiction. of the. Civil Court is 
ordinarily speaking, governed by the value stated 
by the plaintiff-in his plaint and ifa suit having 
regard to the valuation in the plaint is within, juris- 
diction, such jurisdiction is not ousted by the Court 
finding that a decree for a sum exceeding the limits of 
the. pecuniary jurisdiction should be givento the 
plaintiff. UBEKHAN Kuer v KABUTRI Pat. 579 F. B. 


Plaintiff at F asked to go to K to treat 
defendant Agreement for fee made at K—Suit 
for balunce due out of fee and expenses—Cause 
of action, if arises at K—Civil Procedure Code i Act 
V of 1908), s. 2l— Absence of- failure of justice— 


Objection to place of suing, if can be allowed by” 


revisional Court. 

The plaintiff, who was a Vaid practising at F 
received aletter from the defendant residing at K 
asking him to hurry to K and treat him: The 
actual agreement as to terms was. not made be- 
tween the parties until the plaintiff arrived at K 
and an arrangement was made between them that 
the fees andthe cost of the medicines should also 
be paid at K and part of the amount was paid to 
the plaintiff at K The plaintiff filed a suit at F 
on the allegation that he had not been paid the full 
expenses : 

Held, that the letterin consequence of which 
„plaintiff went to K only amounted toa proposal and 
did not in itself form any part of the cause of 
action ofthe suit, andthat the cause of action for 
| the suit was that the plaintiff made an agreement 
at K to treat the defendant at certain fixed fee and to 
_ receive other payments, and the Court at K alone 
had jurisdiction to entertain the suit : 

Held, also that as there was no failure of justice 
within tbe meaning ofs. 21, Oivil Procedure Code, 


because of the trial at F, the Court in revision 
would not allow the objection to the place of 
suing. GAJENDRA SHAH Vv SUNDAR Since All. 875 


Jurisdiction of Court, how determined. 

The jurisdiction of a Court is initially determined 
by the allegations to be found in the plaint. Hrra 
DAL v. PIAREY LAL All. 270 


Land Acquisition Act | of 1894), s. 3—District 
Judge hearing Land Acquisition reference— 
Whether ‘Court'.-Power of High Court to revise 
decision of the ‘Court.’ 

The District Judge in deciding a reference under 

‘ the Land Acquisition Act is acting as a ‘Court’ as 

- defined in s. 3, Land Acquisition Act. The fact 

that an appeal is allowed from an award of the Court 

constituted under the Land Acquisition Act, is 
conclusive of the fact that the ‘Court’ is subordinate 
to the High Court and the High Court is empowered 
to revise its decision under s 115, Oivil Procedure 

Code. MAKHAN LAL v. SECRETARY OF STATE ; 

All. 617 F.B. 

9. 18. Ses CIVIL ProozpuRe’ CODE, 103, ae 

S. 18—Question of title between claimant and 

by the Court in digpute—Whether can be referred to 

and decided, 
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Land Acqulsition Act—concld. 


The Land Acquisition Act provides a complete - 


machinery for decisions of all questions of title and 
interest that may arise in the course of the acquiei- 
tion. Where a title to the land is.claimed. on behalf 
of the Secretary of State, that question can be 
decided by the Court exercising functions under the 
Act. Persons, who are interested in disputing the 
title of the Government to the land, would be 
entitled to raise objections before. the Collector and 
then before the District Judge. and to have a deter- 
mination of the question of title on the evidence 
MAKHAN DAL V SEORETART OF STATE All 617 F. B` 


Landiord and tenant—Compensation awarded for 
agricultural land—Ratio of distribution as between 
landlord and occupancy tenant—A bsence of definite 
evidence—Presumption—Rule of practice 
In the absence of definite evidence the Oourt may 

presume that the interests of the Jandlord and the 

occupancy tenant, exclusive of specific amounts spent 
on extraordinary improvements. in the land, are in 
the ratio of 10 to 6. Butif there are other considera- 
tions or circumstances. that presumption may be 


rebutted. This roughand ready rule is nota rule. 


of law but merely a rule of practice for the purpose 
of forming a rough estimate of the respective rights 
of the zemindar and the tenants to the amount of 
compensation awarded for agricultural land. 

Per King, J —The ratio suggested has no applica- 
tion to ordinary cases where only the agricultural 
value of the land hasto be.considered. In such cases 
the question of apportionment between landlord and 
occupancy tenant does not arise. SHlAM La v. 
COLLECTOR OF AGRA All, 100 F. B. 

‘Jote, significance of—Right of tenant having 
jote under landlords—Whether heritable—Onus of 
proof. 

The term “jote' is a general term and is not 
necessarily equivalent toa raiyati Jote. The mere 
expression ‘jote’ will not necessarily lead to the 
inference that the right of a person holding a ‘jote’ 
is heritable. The onus of proof is on the ‘persons 
who claim a share by right of inheritance The 
mere fact that one of the heirs of the Jote-holder 
took a fresh settlement two years after his 
death will not destroy theheritable rights of the 
other heirs. DHAN GAJI v. NAZAMADDIN PRADHANIA 

i Cal 729 
Land remaining uncultivated on account of 
ihe landlord not allowing cultivation by tenant— 


Arrears of rent,if canbe claimed for the period. ' 


Where a land remains fallow and uncultivated for 
a period on account of the 
cultivation by the tenant, arrears of rent for that 
periód cannot be claimed. RAJA Ram PAL SINGH v. 
ABDUL HAMID i Oudh 1079 


—— Suit for rent—Tenant paying rent to rival 
landlord—Landlord, whether can sue rival landlord 
—‘Money had and received, nature of—Nature of 
rent— Position in zemindaris distinguished—Rent, 
whether charge on crops i À 
A fled a suit for rent against B and. C, alleging 

that B was -his tenant and was liable to pay the 
rent sued for- to him and that C had wrongiy 
received the said rent from B. B pleaded: that he 
was holding under a lease from C and that he had 
therefore paid the rent to C. C also raised a plea 
to the same effect : 

Held, that whether the case of tenancy, setup by A 
was true or not, Ahad nocause of action to recover 
the money from C. The principle of money had and 
received was-not‘applicable to the case.. >. - 

‘Rent’ in Burma is used 


landlord preventing ~ 


the - strictly accurate 


` 
bar Qe 


lzy. 


a! 


Landlord and tenant—contd, 


5 eo toy “ye 


is; under a contract.. `> pa 
-Rént and the right “to collect'rent are not things- 
which spring out of thé soil‘as-is the ‘case‘in'a, province 
. where the so-called tenants arein the: ordinary way - 
. persons: with: - rights ‘of ‘occupancy good even’ as 
against: ‘the zemindar -who-'`is.-the' owner’ ‘of th 
Gih ee GS Pe “iene ae Sel an tees ee 
“In thé case of a zemindari the’ position is different 
and it may'be assumed ‘that the’right of the'so-called 
tenant''is to'pay asum of ‘money -mis¢alléd):‘rent’ by 
virtueé'‘of ' his occupation of land and not iniany: way. 
under a’ ‘contract of- lease’ as: rent.” The right. to. 
recover this sum, of, money, goes „with the,soil.and 
isnot separable from. it except by, spevial contract. 
_In;Burma,a landlord has no charge ‘on the crops 
for the rent; due to, him, ‘Raman .Onitryar v. U 
BA TEM e as a a Weng ya 2 ox kang. 18 
————Tenant not reclaiming any portion of tenur®. 
J=-Tenancy, if permanent—Non-resumable ; tenure— 
‘Whether’ necessarily! permanent «tenure — Chota 
‘Nagpur Tenancy: Act (VI of ‘1908),:s. 3 (24)... 
“Where no ‘portion of a tenure has been.re-claimed. 
bythe tenant, it affords a ground for: holding that 
the tenancy is not” -permanent... > sid r 
‘It -is possible that “a tenancy from year: to year. 
terminable by notice might not'be'resumable on the. 
failure of male ‘heirs of :the original: grantee: and 
hence ‘the description -of-a-tenure as” -“ non-resum- 
able*!does'not ' necessarily imply that-it isnot of. a 
temporary nature. ANANTPAL RAM PANDE -v,; Kumar: 
Kamaknya: NARAIN SINGH. . !- ae Pat, 190 
———.5. 12—Pleader “prosecuted. thrice "~ and 
Convicted twice for. semi-political offences—Whether 
“action, under, the. Act “may be -taken—Distinetion 
between various kinds of’ law-bredking—Whether 
may be drawn—General principles of procedure in 
such cases.) 2 T ee 
In proceedings under s. 12, 
Act, to consider why a Pleader 


sense, meaning, money payable under a lease, that 
f K pa E ie ee ee 


1 
- 


bed NE 


should’ not'be sus- 


pended or dismissed from” practice’on ‘~ the ground - 
of his having been convicted of: what amounted’ to + 


semi-political’ offences, the’ 


question to be considered ’ 


is : whether the facts proved; constitute ‘an offence- 


implying a defect of’ character which ` 
Pleader or mukhtear,'as 
practising 'as such, = ~ ' 

-No distinction.can be drawn between. the various 
kinds ‘of laew-breaking ‘upon which. 
principle can, be “‘foundsd. The ‘principlé upon 
which ihoia Court should’. -procéed’ is,- ‘that 
where’ a Pleader ‘wilfully ‘breaks the law upon one 


unfits ` the; 


or two isolated occasions, it “may not -be necessary — 


‘for the Court to take any action under s. 12° ‘of” 
the, Legal ‘Practitioners ‘Act. ‘Where,’ on'the. other ` 
hand, it is shown that the Pleaderhas wilfully and: 
habitually. broken the law, “then _ the, Court- may 
quite reasonably come: to. the conclusion that his 
acts imply such a defect of character as, to render 
him unfit for practice as a Pleader,-and in‘such a 
case the Court may dismiss . .him. from , practice. 
Where the acts of the-Pleader fall midway between 


the two extremes, then the Court may take. a more 
lenient view, and may think it -sufficient .to, warn. 
period. of -. 


the Pleader, by inflicting upon him a. 


INDIAN CASES. | 


; n = ng L ee ` 4 3 - 
Legal Practitioners 


the case, may ' be, from 
- J 4 an + a a || ma « 


any `` general ` 
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Landlord andtenant—concld. | | ee 

VEG ge ek i ees oe aps AN NE Eee mt 
he was in fact suspended from practice owing to 
his ‘inability’ to*obtain: a licensé for a period’a 
little “over six month! Se 
_ Held,’that he had‘ been punished sufficiently -and - 
that he should-bé warned that if he persisted: in 
these courses’ the Court would eventually have to 


‘consider- the question of dismissing, him from prac- 


tice, In the matter of Anu Hossain Sarkar ‘Cal. 57 
Legal Practitioners Act (XVIII 0f- 1879), s. 41— 
Legal practitioner—Removal of name from roll: of 
, Advocates by Oudh Judicial Commissioner's: Court 
“Power of Oudh Chief Court to rescind the order 
--—'A dvocate’ chasténed - by ' adversity—Unqualified 
“apology tendered bij Advocate—Rescinding of order, 
propriety’ of—Confirmation by -Local Government, 


' necessity of, 5:4 

‘Where the-name’of an Advocate was- removed 
from, the list -of Advocates of the:‘Oudh Judicial: 
Oommissioner’s Court’-in 1919’ and- ‘he prayed'in 
1933, that the order should be rescinded: and. bis 
name be restored to the roll of Advocates of the Oudh 


Chief, Oourt © 0 2... R : 
Held, that. when ‘the Judicial.- Commissioner's 
Court. had, under s. 41. of the Legal Practitioners Act, 
the power to remove, an Advocate from practice 
subiect to confirmation by the Local Government, it 
must be deemed to have possessed a like .power to 
rescind such .orders;and’ that this, power possessed, 
by :the.Jate Court of ,the Judicial , Commissioner-of 
Oudh ;must;be deemed,to be, vested in the | Oudh 
Chief Court,-.and-the, power of rescission could be 
exercised onJy:-with the sanction of the Local Goy- 
ernment which had been obtained.on .the - order. 
passed. by, the Judicial: Commissioner's -Court. S 
' Held, also, that the: Advocate's having indulged in, 
foul abuse of .several, Government , Officers was. 
most unworthy of him, but in view of the fact that 
he, tendered an- apology anda. period of nearly, 
fifteen. years since: the order. removing his name had 
passed, and he appeared: to; have been chastened by 
adversity and seemed to have-regained his sanity, 
he ‘must -be ;deemed.to have been sufficiently, puni- 
shed; and this:was a fitcase in which: the order, 
might be rescinded. and; . the ,.. Advocate reinstated. 
subject to confirmation by. the Loeal.-, Government.: 
MUHAMMAD Yusur Husain Kuan,In re, |, 
peed Ae T eM a DL hak a I Oudh 299 F. B, 
Letters. Patent ({Bom.); cl.12. ı- 


: OEE OIVIL PROOEDURE Cope, 1908, ss.-11, 12,21 116, 
ZBE CONTRACT. 7. | pra ii oe =- 1038. 
Letters Patent :(Cal.), cl. 12— Assignment in., Cal: 


culta but debt. contracted outside :jurisdiction of 
: Original Side of High, Court—Leave under, cl. 12,. 
if. can be granted— Civil Procedure Code (Act Vof 
1908), 9020, 0 ie ee ke sg 
` In‘ ‘a ‘suit by an assignee the’ assignment.’ -is apart’ 
of the cause of. action, and upon that’ catise of action, 
leave under’cl. 12, Letters Patent (Cal) is invariably 
granted. For practical purposes it is impossible before 
the hearing of thesuit-to decide whether an assignment 
is or is not bona fide." ‘The Oourt will not bė justified? 
on a -mere suspicion that the assignor might not have 
acted in the ordinary way of business, in depriving 
the’ plaintiff of the right to bring a suit `. in the 
place where the assignment was. made. HARNATHRAI 


suspension. or.otherwise, that if -he, persists in BINJRÁJ v. OBURAMONI SHAH tet Cal, 442° 
breaking or.defying thelaw such conduct willin-;, Letters Patent (Madras), cls: 13, 18—Power of: 
evitably lead the Court to the conclusion that he is, High, Court ta entertain insolvency petition of 
totally: unfit to practise in the ,Courts which ‘have ,mutassil debtor. and pass interim. orders when 
been established .to, enforce. the’ Jaw. =, ., _ -vMufassil Courts closed— Power to transfer pending 
“Where a Pleader had been: prosecuted three times , “cases... + ,. ae t, KANE NALIH 
and convicted twice for semi-political offences, ang.: ` Under cl, 18 of the Letters Patent (Madras), thé High 
Ce en JH wW : gi gg eee Yk AN à wid See a > 2 j 
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Court is not empowered to adjudicate a debtor, who is 
outside the limits” of the. Presidency | Town, an‘in- ` 
solvent, and pass’ interim orders even ` ‘when the 
Mufaseil Courts which’ would’ ordinarily ‘ exercise the- 
jurisdictiot happen to be” closed: ‘The clause only 
means that, with regard to the original jurisdiction ' 
of. the High Court, that is to be ‘governed by “the 
Presidency Towns ‘Insolvency. , Act . and, that with 
regard to the appellate jurisdiction’ in’ respect ` of 
cases drising under the ‘Provincial Insolvency Act 
that is fo be regulated by that.Act. 

Wheré'a suit is pending in a “Mutaasil Gourt, 
which’ is closed for the summer ‘recess; the High 
Oourt’ can transfer the casé to itself "uindér ol. 13 of 
the Letters Patent and ‘pass ‘interim ‘orders in the 
case but such an application for such transfer must 
be made on the Original Side of the High Court‘ 
and in” cases’ or ‘suits © ‘which ‘are * not. 
pending in a Mufassil Court, the ‘High Court’ has 
no power’ to make any order with regard to them: 


YELLAMANDA | v NAPPURAIU RAGHAVIAH | 7 (ee 849- 
Limitation Act (x of 1908), $ ae _ SRE. 

HASEMENT: _* ah 431 
— 4 3. SEE Oommen = - 1038. 





S. 5—Copy ‘of. trial Bours juilgment obtained.. 
an expiry: of limitation -Time spent im obtaining : 
it, 1f can be.added under s. bris 4 ue 

- When the copy of the trial Court's: Jolin has. 
been -obtained before. the: expiry \ .of the period . of: 
limitation, thé “time. spent in“ obtaining the: same 
cannot be added- under s..5 , of the. Act to? the. end: 
ofthe period of limitation. - Susi QUMRI“ OHARAN v. 
Din DAYAL > ° ons w. Lah, 818 (a) 
———~-ss. 5,12 (2)— Application for review~— Copy’ 

of judgment, if necessary = Applicant obtaining copy 

—Time for- obtaining- copy — Whether can’ be: 

excluded— Civil Procedure Code (Act V: A 19033, 0. - 

XLV, r. l> Practice.. - 

: According to the practice. of the Allahabad “High 
Court:it ig not necessary for ‚an applicant: ‘to obtain 
a‘copy of the judgment for»: the. purposeof making 
his application. for review. :' But if the applicant - 
obtains: such copy, under. s: 12. (2); Limitation: Act, 
time for;obtaining the copy should: be excluded ' ifor. 


"om ete ye 


the purposes of limitation: Kasai.‘ Nata "v. GAURI 
SHANKAR - All. 290 
———=s, 6-—: Lunatic —‘Guardian-—-Fact —that- 


- guardian could have sued earlier—Whether ines 

lunatic-of protection under si Gas n` ate. | 

“The mere fact: that-.. there :was a‘ sguardian.- on 
behalf ¿óf av lunatic who could’ have-sued earlier will 
not deprive him of.the protection +- giver: sto. him 
under s.. 8,- Limitation: Ar -Must IMRAN v. ‘CoLLECTOR 
or Biswonw eS aia, tale awe? bers NG vA 1166. 


J" s,°7, Sch.’ art "482" Toint ‘decree’. in 
ager of two brothers'—Hlder acting as meet friend. 
oF younger who“ if `: insane~— Decree empowering. 
elder to recover decree ‘amownt— Power, of- élder- to 
‘give: valid. discharge — Younger’ “brother, whether 
“entitled. to benefit of 8. 1. 

Where a ‘decree ‘is, “passed - ona joint, promissory 
note in favour of, two brothers, the elder’ acting. as, 
next friénd of. the younger. who ‘Was: insane, and 
thé’ ‘decree’ empowers the élder brother’ to . recover” 
the ‘entire amount on’ furnishing’ security” for the. 
half: blare , -of the ‘younger : ‘brother, the,.eldér can 
give a valid’ discharge without the’ colicurrence of, 
the younger, and the Jatter, the person under - dis- 
ability, : is not, entitled., to, the; ~ benefit’ of ‘S, 7, Li-. 
mitation “Act | in “‘Fespéct |. a of, the” execution ‘of. the 
decree, MENKATARAMS | Doss, PANTULU: P. \_BHEEMARAO. | 
Hois Ji “Mad, 54 (a): is 
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Limitation Act— contd. TOARE ee 
iumo =le col atimil 
S. 10 —Settlement deed—Settlement,. of pro- 

‘perty On son Direction to ‘pay ` certain’ sums*to 

‘daughters “on' attaining majority—Sutt by daughters 

—Limitation—TPrust. 

By a “document called a acttlément ‘deed’ exeéuted.. 
in 1903; ’ the ‘defendant’ 8 grandfather séttled: 
Rs. 15, 000 worth ‘of family” propérties upon ` his’ Bon, 
then a minor; and’ direêted “fhê- gon to pay to each. 
of his three - unmarried” daughters ' “Rs. 500 on tea 
attaining ‘majority.’ The’ daiighters’ sued i in ‘19267 
recover the Rs. 500: | 

' Held; “that the” settlement deed -created ` vta 
trust in favour of the’ daughters for’ Rs. 500 each, ž 
the trust, Wwas`not: ‘indefinite, ‘and the “suit: was not,’ 
therefore, barred by’ limitation ' NaOHIMUTHU. Ajanta, | 
ey Ny oe Mad. 685" 
S. 15—'Expressly excluded, , meaning , ‘and 

‘significance 7) ad 

“Under s; 15, Limitation’ Act, “expressly- excluded” 
means, excluded by, express words, , ABANDAS HABHMAT- 
RAL Y. KHANOHAND |” = t "Sind 178. 
a8. 18—Application to nk gaid ‘gale under’ 

“6. . 174, Bengal Tenancy Act— Whether govered by 

Bs 18. Sin ‘BENGAL, TENANOY, AOT, 1885, 882174, ‘195 








ee 





‘Cal: 15 
= 5. 19; SER! BENGAL “TENANCY | Aor, ° 1885, 
8 185 0) ee 7 


5.-20- Payment sowie” -interestA mount 
due by way.of interest more than ` sum paid— Costs 
"less than amount. ‘paid—Inference, af ‘can be: raised, 
“that payment | “was towards ‘interesi~ Limitation | h if. 
” saved." pane 
‘In order to ‘make’ a payment. valid: ‘for, ‘the pur} 
pose of 8. 20, “Limitation “Act, it. must: be’ shown“ 
that” the payment: was ‘wholly or ‘partly ~ on account” 
of interest’ ‘Débt referred to'in'8 20 includes’ money 
ayable under, a decree A question of ` “this kind: 
Hab. to, be determined ` on ‘the facta ofeach case. “Y 
“A ‘gum of. Rs, 50 ' was paid by the. judgment- -debtor' 
towards. the’ decree amount’ ` On, ‘that date what’ was” 
due, for” ‘costs ‘as ‘such’ was only’ Rs. 22-13-0.: “The” 
decree amount“ iy, , comprised’ both principal. and iiiterest’ 
and. ‘the amount’ due ‘for “interest” alone ` was ‘much 
rore. ‘than’ Rs 50.: a a aka DN a 


“Held; that in, the “ l absence of proof” ~ tht “the: 
amount “was” earmarked‘ ‘” ‘for '” ‘principal it 
could be inferred that portion” otat 


least of the sum:of Rs :50 was. Seid -on account-of- 
intérest due, under: the decree: so as to « ‘save limita- 
tion “under: s a ‘Limitation Act. « JANAKI AMMAL Ve 





GRINIVABANS=H i ae th ad ost ya “Mad. 126 
S. 26. SEE EASEMENT ee: Fo | 
-—§ 28; Sze-.O R: “TENANOY:: AOT, 1920; 5.92 ža 
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mama sahir, Art: 14, ‘SEE: Hensprmany. Ovriozs) rate 

Ta iao Paca ee ee, S nk 
MS eects 61, 106120 —Suit by. partner 

s "against sub-partner' for recovery. of, share of ‘loss 

-incurred by partner in main: papine ship- —Limita: 

. tion—Article vapplicable:::, ` = eae 

Article 106’/of.the Limitation Act. is .intended- tor 
deal with suits between partners inter.:se’ -and does 
not apply :to actions between a. principal partner 
and his 'sib-partriêr.. oe 

‘Therefore,. " wheré | “paitnétship ` results: in a. ‘loss 
and ‘a ‘prinċipal ‘partner having ‘had to bear < -` his 
share, of. it, sues: his subpartner. for the” recovery, o 
the portion “which ‘the ‘latter is bound to ‘contribut , 
under ‘the special contract. between them, the sui, 
is’ not. governed , by Art. 106 [cor Art 6], „Dut b 
Art. 129, of the Limitation , Acte, "LINGAMALLU SENA | 
vi LINGAMALLU; “RAWALINGAYYA ; Mad: 20a" 
e Art, 62— Suit, Ler, recovery of, money. 
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Limitation Act—contd. 


[voluntarily paid to save property wrongly attached 
and for damages— Limitation applicable ~Privity 
of contract. 

Where the plaintiff instituted a suit against the 
Official Liquidator of a Company for recovery of 
the amount he had been made to pay in respect of 
a decree executed against him by the Official Liqui- 
dator and for damages on account of the execution 
proceedings taken by the Official Liquidator in res- 
pect of this and another decree: 

Held, that the first relief being for recovery of 
money the plaintiff had voluntarily paid to the 
Official Liquidator to save his property which had 
been wrongly attached by the decree-holder, Art. 
62, Limitation Act, applied and that Art. 62 govern- 
ed the second relief also. ` 

Held, also, that the circumstances of the case were 
such as impliedly to create a privity of contract 
between the plaintif and the Official Liqui- 
dator OFFICIAL LIQUIDATOR KATHEAWAD & AHMEDABAD 
BANKING CORPORATION Lrp. v. Ram CHARAN LAL 

Oudh 448 

Sch. |, Art. 97—Money paid to Receiver as 

part of purchase money of insolvent’s estate—Sale 
not sanctioned by Court—Suit for refund of money 
~ Causé of action, when arises--Failure of con- 

. sideratton—Misappropriation of amount by Receiver 

Inability of estate. 

A suit instituted by a person for refund of the 
amount paid -by thim tothe Receiver as part 
of the purchase money of the insolvent’s estate, as the 
Insolvency Court did not sanction the sale, is 
governed by Art. 97, Limitation Act, the cause of 
action arising on failure of consideration which 
happened when the plaintiff did not get the property 
promised to him, 

Obiter.— Where money is paid to the Receiver in 
insolvency as part of purchase-money of the property, 
the Receiver receives the amount as representin g the 
estate, that is to say, as a representative of all the 
creditors and the insolvent and if subsequent to the 
receipt of the amount be misappropriates it, there is 
no reason why the estate should not be made liable. 


LacuMan Kaconi v. SECRETARY oF STATE All, 629 
Art. 106. Sez LIMITATION Act, 1908, 
Sos. I, Arr, 61 204 


-——— Art. 106—Atiachment of property as 
belonging toa person — Suit for declaration that 
"Property attached is not his but plaintiff has a share 
tn tt—Suit, if governed by Art. 106—Cause of action 

- when arises. i 
A suitfor a declaration. that property attached as 
belonging to a partner isnot solely ‘his but the 
plaintiff -has a’ sliare therein and that the defendant 
is not entitled to have if attached and gold 
in execution of a decree obtained against the partner 
as if it belonged to him exclusively, is not govern- 
ed for purposes of limitation by Art. 106, Limita- 
tion Act. The cause of action for such a suit arises 
when the property is attached. ANANDA PRASAD v. 
BHAGWANT PRASAD All. 515 


—— Arts. 115, 120— Compromise 
between partis merging in decree—Suit for com- 
pensation based on contract contained in compromise 
— Limitation for suit, 

Article 115, Limitation Act, applies either, to a 
case of express or implied contract and not a con- 
trgct in writing registered, that isto.say, it may 
bean express contract or an oral contract or a 
written contract so long as itis not registered and 
it also, does apply to a case of implied contract. 
The fact ‘that’ a compromise between the parties has 
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Limitation Act -contd. 
merged in a decree, nonetheless makes it a con- 
tract within the meaning of Art, 115. Consequent- 


ly, a suit for compensation based on a contract con- 
tained in a compromise which has n:erged in a decree 
is governed by Art. 115 and not Art. J20, Limita- 
tion Act, Narain SINGH v. OHALKAURI LALL 
Pat. 375 
———- Sch. I, Art 116 —‘Compensation for breach 
of contract,’ meaning of—Sale—Vendee granting 
lease-—Ejectment of lessee by defendant~ Suit by 
vendee for declaration of title — Finding that 
defendant was entitled to half share in field sold 

—Suit for recovery of excess paid by vendee— 

Cause of action, when arises. 

The words “compensation for breach of contract” 
in Art. 116, Limitation Act, must be widely con- 
strued and where the suit is in substance a suit 
based on,a registered document and it can be 
regarded as asuit fot compensation for breach of 
a contract, then Art.116 must apply although the 
suit may come within some other Article of the 
Limitation Act, 

The plaintiff alleged that in pursuance of a gale 
deed be was placed in possession and he granted 
a five years’ oral lease to another person who re- 
mained in possession untilhe was ejected by the 
defendant. The plaintiff then brought a suit 
against the defendant and his brother for a declara- 
tion ofhis title to the property and for possession 
with effect from the date on which the lease he 
had granted wasto expire. Jt was held finally 
in this case, that the field belonged to the defend- 
ant and his brother jointlyand thet as plaintiff 
had already paid more than half the consideration 
for the whole field, he was entitled to possession 
of half a share without further payment. Then 
plaintiff brought asuit against the defendant for 
recovery of the amount he had paid in excess of 
the valueof half a share and interest thereon: 

Held, that Art 116, Limitation Act, governed 
the case and that the plaintiff hadtwo causes of 
action, one arising when the lessee was ejected 
and the other arising when it was decided that the 
defendant was entitled only to half a share and 
that the suit was in time. AMBADAS v. WAMANRAO 

Nag. 480 
— Art 116, read with Art. 80— 

Mortgage—Stipulated period — Default clause— 

Oztion to sue on default of payment for one year 

—Suit within six years from date of expiry of 

stipulated period—Claim for personal decree— 

Limitation, when begins to run. 

Under the terms of a mortgage deed the principal 
Sum was to be paid in eight years and the stipu- 
lated interest every month. Ib was also provided 
that if interest for one full year remained unpaid 
the mortgagee would be at liberty to recover prin- 
cipal and interest and compound interest without 
waiting for the expiry of the stipulated period, 
Interest not being paid there was default at the 
end of the year. The mortgagee instituted a suit 
for the recovery of the amount due within six 
years from the date of the expiry of the stipulated 
period and obtaineda decree. The property was 
brought to sale but as the sale roceeds were not 
sufficient the mortgagee ao piad fòr a simple 
money decree for the balance under O. XXXIV, r. 
6, Civil Procedure Code : 

Held, that time began to run on the deed after 
the expiry of the stipulated period and not after the 
expiry of one year within which the mortgagor 
made continued default in payment of interest ; 
that Art, 116, Limitation Ack read with Art. 80 
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governed the case and the suit was in time. MUHAM- 
MAD HESAIN v. SANWAL Das All, 951F. B. 


——— Sch. |, Arts. 116, 120—Sale by guardian 
of minors—Warranty of title—Stipulation as to 
power of vendee to realise price on loss due to defect 
of title—Suit by third parties for declaration that 
minors had no saleable interest —Deeree— Decree 
upheld finally by High Court— Vendee's suit for 
return of price within three years of High Court 
decree—Whether barred — Cause of action, when 
arises—Stipulation in deed—Construction. 

The guardian of certain minors sold some house 
property to P in 1913, and the sale deed stipulated 
that “if any defect were proved in the minor’s title 
resulting in loss of the price paid or in apprehen- 
sion of such loss orin the purchaser being deprived 
of the whole or part of the property” the purchaser 
would be at liberty to realise the price with 
damages, costs, interest, ete., from the other prop- 
erty of the minors or their representatives. In 1914, 
certain persons instituted a suit for a declaration 
that the sale was null and void and the minors had 
no saleable interest in the property sold and obtain- 
ed a decree to this effect in 1916. This decree was 
ultimately upheld by the High Courton May 2, 
1925 P became insolvent in 1925 and on May 1, 
1928, the Cfiicial Receiver instituted a suit against 
the vendors for refund of price with interest on the 
allegation that their proprietary rights had been 


proved defective by the High Court judgment dated ` 


May 2, 1925: 

Held, that Art. 116, Limitation Act,applied to the 
case, and that as the cause of action arose on the date 
of the original decree and not on that ofthe High Court 
decree, the suit was barred. Under the Indian law 
and procedure an original decree is not suspended 
by presentation of an appeal noris its dismissal 
interrupted where the decree on appeal is an order 
of dismissal. 

Held, also, that the plaintiff was not entitled to 
an ‘unconditional decree for the money claimed as 
the indemnity clause was clearly not intended to 
enable him to recover the sale price’ on the mere 
apprehension of its loss and before he was actually 
deprived of the property, or partofit;and that it 
was not open tothe High Court to givethe plaintiff 
a declaration to the effect that, if possersion were taken 
from him, he would be entitled to recover the price 
he paid with interest. CHUNI LAL v. HARI CHAND 

Lah. 825 


204 


reece rs aaa —~_-— Art, 120. 
Sze LIMITATION Act, 1908, Sos. I, ART, 61 
Seg LIMITATION Aot, 1902, Son. I, Art 115 375 
SEE LIMITATION Act, 1908, Scu. I, Art. 116 825 


——— ——— Art. 120 Suit for correction of 
entry in Record of Rights—Lmitation for. 

- A suit for correction of an entry inthe Record of 
Rights when instituted within six years of the 
publication of the Record of Rights, must be held 
to be in time. ABAY CHARAN SEKARV. [BRAHIM MIAN 

Pat 193 

—— Art. 120—Suit- for declaration that 
defendant had no connection with property of 

plaintiffs father—Fraud practised by defendant— 

Cause of action for suit, when arises—Dase of 

knowledge of fraud—Subsequent denial by defendant 

of plaintiffs’ claim to whole land—Whether deter- 
mines cause of action. 

B. the eldest son of P disappeared at the time of 
the earthquake of 1905. Some time before 1911, the 
defendant whose resemblance to the dead B attracted 
P's attention .teok P's place in the ‘family. P 
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died in 1911, and his land was recorded by muta- 
tion of revenue papers as the property of B (as tbe 
defendant was called) and ths plaintiffs. The de- 
fendant was also appointed under the name of B 
to be lambardar in succession to P. In 1915, dis- 
sensions arose in the family and the plaintiffs 
prosecuted the defendant alleging ` that he had 
fraudulently led them to accept him as their dead 
brother. He was acquitted ánd he left the village. 
In 1925, the plaintiffs instituted a suit for a dec- 
laration to the effect that the defendant was not B 
and had no connection with the property and 
family of P and that the plaintiffs alone were 
entitled to succeed to their father’s properties : 
Held, that Art. 120, -Limitation Act, applied and 
the suit was barred being based onthe allegation 
of fraud practised in 1911 Even ifthe mutation of 
1911 and the appointment of himself as lambardar 
were the result of fraudulent representations by 
the defendant, the fraud admittedly became known 
to the plaintiffs in 1915, and asuit based on this 
cause of action was certainly barred by limita- 
tion. f 
Held, also, that on the evidence there was no 
justification to assume abandonment by the defend- 
ant soas to give rise to a cause of action ona later 
date when the plaintiffs’ claim to the whole- land 
was denied by the defendant in his replies to the 
Revenue Officer's interrogatories. BHAGAT Ram v. 
Pars Rat Lah. 776 
Sch. I, Arts. 123,144—Muhammadan co- 
heirs—Suit by one against others for his share. of 
deceased's estate — Article applicable — Adverse 


possession, when commences — Customary Law 
(Punjab) — Succession — Qureshis of Bhera— 
Daughter's rights. 


A suit by one ofthe heirs of a deceased Muham- 
madan against his co-heirs for recovery of possession 
of his share out of the joint property left by the 
deceased is governed by Art 144 of the Limitation 
Act and not “by Art. 123. Further, possession of one 
co-owner is in law the possession of all the co- 
owners and nothing short ofan ouster or something 
equivalent to an ouster will convert the same into 
adverse possession. 

Qureshis of Bhera must be held to be governed 
by their personal law in the absence -of clear 
evidence of custom tothe contrary. GHULAM BIBI v. 
SARWAR BIBI. 2 Lah, 1144 
——— —— Arts. 128, 129—Swit for share of 

property or maintenance—No prayer for declaration 

of right— Article 129, whether applies. 

A suit by a widow for possession ofa share in 
certain land left by. her husband in lieu of-her 
mainteiance or in the alternative for a cash allowance 
by.way of maintenance is not governed by Art 129 of 
the | imitation Act, Article 129 is intended to apply 
to cases where the status of a person on the basis of 
which maintenance is claimed is denied. SHIBBI v. 








JoDH SINGH Lah. 479 
Tamam ana —Àrt. 131. Ses HEREDITARY OFFIogs 
j 796 
-—— -Art. 132.. . 
SEE Contract ACT, 1872, s. 128 ae 
21 


- BEE MORTGAGE ; 
——— — — Art. 132 —Mortgage—Default clause 

entitling mortgagee to sue on default to pay interest 

—Suit within twelve years of termination of period 

but beyond twelve years of default to pay mberesi 

—Surtt, if within time. 

A mortgage deed,recited that the principal 
amount. was.payable within two years, while the 
interest was payable atthe end of each month and 


theplaintiff. GANPATRAO VV, :VITHABATAN: 


Ixxiv , INDIAN OCASES.,;: 5 whl 984, 
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Jaya fce nmcitadiegt E 


“incase of default in the payment of interest, com- 


pound: interest’ at--a much higher! rate arid also ‘the! 
principal-and ‘interest; would bécome °-payable:": De’ 
faults was .made‘in thepayment'of the: first- instal- 
mentuof. interest The mortgagee instituted ‘atsuité 
for théisale of the mortgaged: property within twelve: 
years'ifrom date fixed for ‘paymént of ‘principal‘but: 
beyond! 12'.'years:from thie’ ‘date>‘of.-! idefault?< Of! 
payment ofinterest’:aso8 OS Gehl ye s EMI] 
-<Heldy that thé period. of-limitation: fori th giit 
should .bei computed-‘only. ‘from:”' thé “date of ‘the’ 
expiry: ‘of theiterm ‘of the-mortgage : and < the tlatiaé: 
empowering, ‘the mortgagee'to sue on:default must be- 


‘deemed tohave*been:inserted exclusively “for! the! 


benefit of.the: mortgagée; ‘and aa: such, ‘it gave’ him = 


an: option to’. enforce the security‘at once or to stand `- 


bychis; investment for-the full-term of the mortgage: : 
and:that! the -mortgagee hadi! thes “option "to bue- 
withinothe period: of -limitation® allowed-s'' by.” Jawi 
computing’sitsfrom:the date of'idefault in paymentiof? 
interest orifrom the-date!of default -in ‘the payment 
ofiprincipal:and-interest, !--Bappu!’), VENKATACHALAPAHT 7 
AYYARI ya beyes amana bow cuie Mad 341 
—— Sch. I, Arts 134, 144—Snuit to sot aside- 
galienabion by mutawald ofwagfi” SER MUHAMMADAN 
-LAW WAQP ue dustuvabuece Syjon as w "688385: 
Hts ee ee Arts, 2-142; 144 — Plaintiff o4not: 
helaiming:'to have-: been: -dispossessed-—! Limitation’ 
sapplicableiaet pin ao “anitah snd ced Leib Bg 
Where the/ plaintiff. doesnot claim:toi'Have.been!: 
dispossessed or’ to have discontinued possessicn,”: 
Arb. 1445:.tandss.-note? Artt 42, ir Limitation- 
Act, applies and 'limitationw»runs from:the: date-when 
the :possessioniof: the. defendant -becomes adverse >to 
_ Wag. 62 
— Art 14 4. Ste LIMITATTON Act, 1908, 
Sou. I, ART. 123 eis tat AEPaAG 
Ste a Aris... 144.4 139—Tenancy« at - 
nsufferancé—Heritability ‘of-=Son “of s2 the- -tenanti 
atf axtrespasser:+Limitation against landlord: when’ 
sbegins:to:run.is sii avg cra honiives, E 4 
aPer. Niyogi; A; J: C —Whatever possessory ‘rights! 
a~tenant-at-sufferance -mayvhave.s against <-a*-rank’ 
trespasser;? it: cannot be Claimed: that .the““isnancy™": 
at-sufferance:u; is heritablé\:: Thezsson: “ofi-:such'a 3 
tenant cannot in any event style himself as a tenant- 
holding: over. oHis »position': is nothing. better:+than _ 
thatiof..a trespasser::‘ His: possession would, `: there: 
fore;abé clearlyVadverse: tothe: iownerof ithe--land s 
and*fwould ripen into a prescriptive title::s0..as-to~ 
extinguish:.the: plaintiff's ,Stitle, 2i:%—----- ~-=- ---- 
Limitation -beging “to: run- against the: landlord 
from the date.:when by: éfflux .of' time” the tenancy 
comes to: an ends. GOPINATH», Mott. o +Nagi'564 
Tana aaa AR 166. Seri OIvIL PROOEDURE Cope; 
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OAT. 16 6 Limitation:: sunder— TF: 
éan be: e2tended under s. 148--0ivil. Procedure Code: 
tor3-0 Limitation Act.: ìs cuie- pede N l 
“The period: of-limitátión under Arbi] 66; Limitation™ 

Act, sbeing fixed by statute and not by thé- Court,’ 

it cannot be extended under 5.: 1148, Civil Procedure- 

Code; or under s. 5, Limitation Act. Buaace Onanp 

v- NasaB SULTAN SET aM ---Pesh-1082 

= Art. 174. SxxiOrvin Proorpure Cope, 
71803, O. XXI, ER, 2, 16 acaoy 344178 

Sao Sar Arts, - 176,: 177 Deceased merely- 
applicant or opponent in proceeding preliminary to 
iling of s.appeal-—Arts, : 176,177, 14 ‘apply. 5- 
Pama facie,cs neither 53 Arbi 176 nor Arts 177, 

Limitation Act applies to a case:‘wheré thetdeceased. 

isineither: plaintiff “oran appellant -nor~a ‘defendant 

or.: réspondent,:but<is. merely “lan, applicant -òr:3 
büs Cido tass te pas engis oldar Ern têsih 


ey say 
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opponent, in a proceeding which is instituted asa. 
preliminary ‘step to" the ‘filing of'a | ‘suitor ‘of an’. 
appeal’ “Nook'-Aumep v OHATTOMAL GURMUKEDAS “AÉ 
` va orrs JLL Lil watt. Sind-819 
—— Sch. I, :Art:s 5181 — Execution suspended 
through - no.sact on «default of »:decree-hoider-— 
sinjunction_ ins another :suit—Dismissal “of >> suits 
sApplication. for continuation ofiexecution——W hether 
-to be,made within-three’years i of. withdrawal of 
t obstacle l, vg ways shen Bb gêga te of hae 
Where the execution of a decree has béen-suspend- 
ed through no: act. or-default of, the ‘sdecrée-holder, 
he. has a right to.ask the Court’.to revive. and carry 
through the ‘execution -proceedings which chave:beeny 
suspended,,and, thisi right. can- be‘ ‘exercised’ Dy 
means: ol;a properr, application »: to. that: effect made 
within three, years_ofthe:date on:which! the: right to 
make -it-accrued, as:such:.application would-be one:'for» 
which no period;of -limitation: has been; expressly- 
provided and would therefore fall under.-Art.-181coft- 
the Schedule of,the Limitation! Act: napos. i+ wat 
Where, the obstacle to «the: further: progress ofthe: 
execution iis the injunction.: issued - in: another. suits. 
a8 soon -a8; the suit is dismissed, the obstacle is -with-s 
drawn and the,decree-holder gets.a right to: proceed 
with the execution! proceedings. . Ani. application «fors 
continuation of.,execution. should : therefore be filed’ { 
within.a-period.of; -three: years: fromthe date.‘oni 
which the, injunction,becomes : ineffective: /NaBBAN't 
BEGAM v-:.MotreBEGaM eis ors ives a, Allg: 525u 
~oa gy AMts, 181; 182.. Sez CIVIL PROCEDURE ; 
>- ° 441780. 


kdah, or AK 





TENERO yr Art 182i.. : my o O E © 
Sze. Cryin: PROOEDURE Cone, 1908, se. 38, 39 ‘All: 11 3T» 
SEE LIMITATION Acr: 1908, 8.7 oor- eB A (ajo 


—r Spent at Art, 182— Application: :for execution 5 
made against: dead person +: Whether onein accords. 
‘ance wuh laws-Whether.a stepsin aids.t. sasa ue 
An; application for execution ‘made ‘against ai 

dead person is not one in accordance with:-::lawo 

and does,not amount to an: application for taking 
ateps-in-aid of execution. Ras KALI v. Bir-BBADARMAN.= 

TEWARI,‘ Gyuri ri hyra ao nn ya AME 11314403 
zoo ee Art... 18.2— Partition suit—Preliminass 
ary decree-—A ppeal—Final decree 1 during. pendency: 
of :appeal-zHxecution.-of-final:«. decree Limitation: 
coiWhether_ starts from date òf final decree ‘or of 
appellate order.on preliminary décreé! o: Osu ots 
A-preliminary,. decree wasi passéd 'inra partition suit’: 

and during the,pendency:ofithe appeal: therefrom thes 

final decree was passed on September :0, 1919 The 
appeal against the preliminary “decree was-passed-- on- 

March: 20, 1923, -Application for 1 execution: of ' ‘the ` 

final decree was made jon March 24-1998: r ert peat 
Held, thatthe -periodyof limitation...should not: be 

computed from the date of decision.of.the appeal from 
the’ preliminary decree but, should. bê “computed. from 

the date of the final ‘decree on ‘September, 20, (1919. 

There’ is no ‘substatce in the ‘argument that.the fingl- 
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decree is imperilled’ by the decree that ‘may be passéd 
he appeal ‘against the ; 


preliminary’ ‘decree; and’ ‘that;' thétefore, ~the “time 
should be calculated only from.the,date of the appel-_ 
late decree’ AnmMad KUTTY v. Korraxkat Korro, 
1 ` mae yah E Pi mee hog A) i i f ` :Mad.-56 
Art: 182 cl: (1); scope op. Ta 


Article’ 182, cl.'(1), Limitation Act, reférs to the date 


4 ‘ 
Soa Wud kine aS JA 





of the’ decrée or order that ‘is’ sought’ to \be-executed | 
AHMMAD Kortry v.Korrexkat Korro. °. Mad, 58 





H E TE pee zmt t Art 182 (4)., ‘SEB Otyin,” ProcepurE 
CODE, 1908, s Rg rt ea a ce, OSB: 
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anda AE. 182 (5), Sze Orvi PREDORE i 
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Lis pendenes, Sue TRANSERR oF PROPERTY, io 1882, 
gł52. 297+ iy aje NdO 653 (b) 
Lunacy Act (IV of 1912), 8s. 38 (1), 40, 41;,42— 

Order directing inquisition—When can be passed— , 

-Finding under s. 38 (1)—Judge not ‘considering tf: 

case calls for order directing ‘inquisition —Validity? 

of subsequent proceedings -—Unsoundness ‘of mind’ by: 
itself} whether eene to bring a: person : within: 

the term ‘lunatic’ me i 

‘An order; ': directing ‘an: inquisition into? -8 -man's-‘ 
state: of mind is a véry’ serious thing -and such." an 
order is intended by the Statutes to be a judicial: 
determination carefully made: upon :' adequate . mate- 
rials.: -If the Judge-considers that the case ‘calls for’ 
an; order directing an. inquisition,’ then’: -it* is ‘his? 
obvious duty- to record an ‘order directing‘an ‘inquisi-' 
tion and he may then proceed under- 88740, 41° and: 42° 
of the Indian" “Lunacy Act.’ ci 

Where the Judge’ records a! finding: “ander. 8. "38 11), 
Lunacy Act, but he does: not” appear- to have 'con-' 
sidered! whether: thè -case-Lcallsfor-"anorder: direct») 
ingan ‘inquisition`or: not; .it-is doubtful whether ‘the » 
subsequent “proceedings: l ‘have any - validity. - 

It issincorrect -to say- that’ ’ a! ‘person’ who is-not- 
sufficiently intelligent to manage his-own-affairs” must: 
necessarily be: of unsound mind.. “Unsoundiess'- of: 
mind takèn by. itself is not sufficient to' ‘bring a* per- 
son within the term ‘lunatic’, unless ‘it: would: in- 
capacitateshim from:. managing’ his‘iown affairs; nor 
onthe other. =hand,: will a=: person who: ‘issincapabler 
of managing his: affairs ‘be: a-lunatic,: unless that -:in-. 
capacity*%is-produced.' by”. unsoundness' of: mind 
MAHIPATI'v.‘OHANGUNA - row’ st Nag. 4621 
—— S: 65 (2)—Power of. High Court to idles hist 

tto.correct .wrong finding of: Judges »! x- 

“The High- Court has power to:interfere to correct: 
a wrong finding under s. 65 (2), Lunacy:Acts, 
MAHIPATI v:.CHANGUNA Jr hnt C` h'et sai Nagi 462 
Madras. Estates. Land Act-(kof. 1908), s23 (2): 

Civil’ Procedure Code (Act:V of: 1908), 3: 

_>Hvidence inconclusive -as ‘to whether. eee 

Crights:.were conveyed by grant—Burden of proof. 
-When the evidence is -inconclusive/ ās:to whether: 
an-inam:grant . conveyed > the -kudivaram right or not, 
the burden:of. proof. -that».theninam -is an estate, 
lies onythe defendant’-asithe terms :of 18: 9;: „Civil 
Procedure: Code, layidown -a:general rule: in favours 
of the: Jurisdiction .:of.the -Oivil Gourt, "and <: the? 
burden: :of ‘proof, ison the party:who „maintains an 
exception.tothe:! general: rule? + 23:45, 

The fact that there were cultivating « ae. 
in ;the village prior: to “the: grant of:.the ‘land: by 
the. zamindar does not raise a presumption of. fact: 
that the zamindar: had not the kudivaram« right- andi: 
that accordingly: the grant- did'not include that: right.. 
POPURI: RAMAYYA V: ‘PUTOHA + "“LAKSAMINABAYANA ': BEVO 

LOBEL. Tia Bae [i Sal ays P, 01327; 

— 5.:112— Decision. a Deputi Collector: that-. 

rent claimed as excessiye — Decision.. confirmed. by: 

i District Judge— Claim. for rent—Limitation— Start- 

„ing -potnt—Date of decree of. Ka Court or-0f.; sCourt: 

cof Appeal—Appeal, effect of. rer a ate 

Where the Deputy Oollector:i in-a’suit [ander s. 112: 
decided. that .the- rent:claimed: by: the:landlord was 
excessive and.hisview was subsequently. confirmed 3 
by. the District Judge on'appeal:. i. si |; 

cHeld, that limitation for ar suit for. rent ran from}. 
the: date of the Deputy- Collector's :judgment.and not | 
from the date .of the judgment of the District: Judge: 
on.appeal. Whatever may. be...the .case. where the; 
decree of the original Court. is .varied!:’or: ‘reversed on): 
appeal, it is clear that where. the decree. is confirmed,’ 
limitation in such cases ' beging f ito. ‘Tun‘from: m date 
of: the:.first Courts’ deeree.. >> ner cyd Nina te. 

-- Whatever’ man be the: ‘theory under. other nyilem 
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Estates, ‘Land. Act ‘and no Record of Rights’ 
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LAMA i tti. 
of law, under. the Indian Law and procedure & 
original decree i isnot suspended by presentation, ‘of 
an appeal’ nor-is its operation: interrupted: ‘where" the! 


decreé dn‘appeal is’ one’ of “dismissal, | MUTHIRULAPPA'! 
PILLAT. KAMARAJA' PANDITA N a "Mad. 523. 
‘Djind ¢ t -|t otha “de tes 
= =S, 112—Scope of —Suit, under. a. 
‘The? purpose of a suit under 8, 112 of ‘the, “Madras 
Estates Land. Act .is,, to. ascertain ‘the rent: ‘and the, 
only. relevant i issue to be tried in. such asuit'.is. whe-; 
ther the Tent claimed.is proper rént or not. < The. words. 
of Art. 8, Part,.A..are wide enough to, ,cover: such: a 
procseding. ca ges v. KAMARATA PANDIA 
+ iu Mad. 523 
s—Question . “of some 
lands mdai in. . Record of | Rights , being. pannal - 
lands—Omission, to enquire « into . ‘the 5. ROTE 
‘Whether a..ground for issuing, the writ. sin. o 
All. pannai,lands are, excluded from- the. Madras 
under ; 
Chap, -XI,. can. bo made: with. rogard ito, them: g- Con-.. 
sequently __ ‘when: a “qusetion : | arises, as to whether 
certain. ‘lands are pannat lands or_not, the „Board 
of Revenue must adjudicate, on it and -if the lands 
are found to be pannai, they should be excluded 
from, the Record of Rights. When the question is,not 
enquired, into, there is a, ‘failure . of ,jurisdiction,, 
vested. under.: :Obap AT and: in such a case, thé. issue;; 
of-a, writ of, certiorari, is, justified., “ ZEMINDARINI 
MANDASA v: RYoTS oF MANDASA ZEMINDARY.., Mad. -698., 
-~Chap. XI, ss. 171, 173 03). (d); 122, 168 
to 171,, Sen QERTIORARI , TRETI a 698; 
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i s 172. riDireet, ‘the. ‘revision, j in, 5. Ws) 
“Meaning Of. j- l , 
Pér ` Ramesam, J The Ng ji direct- he revis 


why 


sion.:,in 8.1172, "cannot, enable, the „Board to proceed 
toj.réviae. the record. itself :but|ean’, only, mean that, , 
it, should” ‘direct - the revision by; some other officer, | 
The. “some, ‘other. officer, “revision by, whom is to; 
be dirécted,, “can ‘only, be. the, Revenue Officer. who; 
made the original” settlement. `: It ‘cannot meanthe , 
confirming authority under., s. 170, or the, superior 
Revéentie. authori ty which hears. appeals relating bor 
objectiong,: ‘made under s. 169. 

„Por Pakenham, Walsh, J.-~The. Board-.of Revenue 
does. not, exceed its jurisdiction, when. if revises the 
Record of Rights, itself. instead | of sending “back the 
_ Record of Rights for revision. by. the Revenue, Officer, 
ZEMINDARINE, MANDASA v, _Ryors OF MANDASA ZEMINDARY}, 

: Mad- 698; 
=88, 173, 17i, 168 Settlement of, rent unden ; 


Cs “j iY 


5 


“g5. 168 to, 171— © Civil’ suit under.s. 173 (9). Ad 4 

“Maintainabitity of; 5 E 

A; guit. cannot be... brought in, the. Onil Court 
under ‘a. 17 3 (3) (d) on the, -ground - ` that the: -rent - 


settled’ by: the, Revenue” Officer, under, s.. 168 or the. 
Board. under. 5. ‘171, .is not correct.. | ZEMINDARINI.+ 
Manpasé. v: | RYoTS OF "MANDASA ZBMINDARY Mad., 698. 


Madras Hindu Rellgious: Endownients ‘Act: (ll: 
0f-1927)}85 73 (2)~Seope! of s -73 (2)—Sutts 
relating to: management : ka than those ane 
‘within cl. (1),-whether: barred. Be Tete t,t, 
Sections: 73 (2) of’ the’ said : Abt sight. Hot i tòt be’ 

construed ‘as if ib. prohibits: the -filing: ot ~-ady` 

relating to the administration or management of a 

religious-endowment. Olduse: (2): smust‘- be read as” 

a pendant to cl. (1) and- as prohibiting’: only’ suits 

falling under «cl; (1) ' from: being‘ -filed except as 

provided forin the: Act, that is, under s: 73. VAŚUDEVAN 

ADISERPAD v ‘BHAWADOSAN: NAMBUDIRI | -Mad ‘55 

-$:73—-Sutt under.s. 135 Pras er for aécounts, 
competency of. as 
In .asuit “under “5, 73 fs the’ Madras 'Hiùda 
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Madras Hindu Religious Endowments Aci— 
concld. 


Religious Endowments Act, 1927, the Oourt cannot 
make a decree for taking an account and for payment 
of such sums as may be found due. on taking 
account. A suit under that section is confined 
to the reliefs mentioned in cls. a), (b) and (č, of 
that section and to reliefs incidental to or ejusdem 
generis with such reliefs, VASUDEVAN ADISERPAD 2, 
BHAWADASAN NAMBUDIRI : Mad, 1155 
——-——-$. 84— Civil Procedure Code (Aci V of 

1908), 0 XLII, r 1(c)—Order refusing to set 

aside dismissal of application under s. 84 for 

default, whether appealable, 

No appeal lies against an order refusing to set 
aside the dismissal ofan applicatidn under s. 34 
of the Madras Hindu Religious Endowments Act, 
for default. SrintvasA  AYYAR v. Board or Cox- 
MISSIONER FoR THE HINDU RELIGIOUS ENDOWMENTS, 
MADRAS Mad. 168 (a) 
Madras Local Boards Act (XIV of-1920)— 

Election Rules, r, 113 —Election dispute—Decision 

of Commissioner—Amendment of r. 1 (3), effect of 

— Presentation of petition to Head Clerk, sufficiency 

of. 

An Election Commissioner in deciding a dispute 
relating toan election under the Madras Local 
Boards Act exercises functions of a judicial character 
and a writ of certiorari would, therefore, under all 
ordinary principles, lie against an order made by him. 

The amended r. 1 (3) ofthe Madras Local Boards 
Rules does not , exclude the jurisdiction of the High 
Oourt to issue a writ of certiorari. The amendment 
was intended only to exclude the revisional juris- 
diction of the High Court. - 

The rule that an election petition shall be present- 
ed tc the Election Commissioner does not necessari- 
ly mean that the petition should be placedin the 
hands of -the Oommissioner himself. Where a 
petition was presented to the Head Olerk of the 
Oommissioner : 

Held, that the rule was sufficiently camplied 
with. THIRUMALA CHETTIAR v. OHELLAM PILLAI 

Mad. 477 

S.93— Profession tax— Residence, what 

constitutes—Keeping an office inan area, whether 
amounts to residence—Liability to be taxed. 

A person had a motor service running between 
Madura and Devakottah. His principal office was at 
Madura and he also resided there with his family, 
but he had an agent at Devakottah who collectéd the 
fares from passengers there and sent those collactions 
to him at Madura: 

Held, that he could not be assessed to profession 
tax by the Devakottah Union Board under the first 
part of s. 93 of the Madras Local Boards Act inas- 
much as his principal office was in Madura and he 
could not be assessed under the latter part of s. 93 as 
he did not ‘reside’ at Devakottah. ` 

‘Reside’ in s. 93 signifies personal residence and 
& person who merely maintained an Office within an 
area cannot be said to reside there. UNION Boarp oF 
DEvVAKOTTAH v. THIRUMALAI AYYANGAR Mad. 254 
Madras Local Board Elections Rules, rr. 12, 19. 

SEE ELECTIONS 668 
Madras Proprietary Viliage Services Act (II 

of 1894)—Selection of karnam by Receiver of 

estate— Collector appointing another— Suit for 
declaration that plaintiff has been validly appointed 
karnam—Government, whether necessary party— 

Declaration—Discretion of Court—Specific Relief 

Act (1 of 1877), s 42. 

_Where the plaintiff instituted a suit for a declara- 
tion that his selection under s. 15 (1) of the Madras 
e 


INDIAN CASES. 


[1934 


Madras Proprietary Village Services Act— 
concld. - 


Proprietary Village Services Act by the Re- 
ceiver of an estate for the office of karnam 
amounted to a valid appointment of himself as a 
karnam and that the Collector's action in refusing 
to give effect to the Receivers selection and 
appointing the defendant was wrongful, but the 
plaintiff did not implead the Government as a 
party: 

Held, (i) that the Government was a necessary 
party to the suit as the defendant’s position was that 
of amere servantand the Court would not pass a 
decree which the Government may in its discretion 
either give effect to or disregard ; 

(14) that,in any event, as the granting of a 
declaration wasa discretionary matter, whether the 
Government was anecessary party or not, it was 
certainly a proper party, and the Court would be 
exercising a sound and proper discretion by refusing 
to passa decree in the absence of the Government 
on the record MANAPRAGADA SWARNAPATHI 2, 
SURYAPRAKASA Rao Mad 765 
Maintenance— Prior unchastity and denial of 

right to maintenance, effect of—Nature of right to 
- maintenance, 

Where in certain proceedings under s. 488, Crimi- 
nal Procedure Code, the husband had asserted that 
his wife was unchaste and the Magistrate had declined 
to grant her maintenance and in a subsequent suit 
for maintenance by the wife, it was contended that 
this denial by her husband of her right to mainten- 
ance made it incumbent on her to establish her right 
within 12 years from the termination of the prior 
proceedings: 

Held, that the right to maintenance was a recur- 
Ting right and would revive on cessation of unchastity 
and the suit was not time-barred and that the 
suit was governed by Art. 128. SHIBBI v. JODH SINGH 

Lah. 479 

Malabar Law — Kanom — Mortgage by Jenmi— 

Renewal of kanom after mortgage—Renewal, whether 
binds mortgagee—Renewal of kanom, nature of. 

Where certain properties in the possession of 
kanomdars was mortgaged by the jenmi and sub- 
sequently he took further advances and granted 
renewals of the kanoms, and it appeared that the 
mortgagee's security was considerably imperilled by 
the renewal ; 

Held, (4) that it was impossible to separate the 
further advances and treat the renewals as mere 
leases by a mortgagor as the contract of renewal is 
an entire one and cannot be so split up; 

(iz) that even viewing the renewals as leases they 
were not. binding on the mortgagee as a mortgagor 
could not create a lease soas to prejudice the security 
of the mortgagee ; . 

(132) that the granting of kanoms, though common 
in Malabar, was by no means the most popular or 
usual mode of management and the renewals could 
not be upheld on this ground also. 

Dictum.—The difficulties in recovering possession 
of property once it is given in kanom have pro- 
gressively increased to such an extent that it is 
doubtful whether any one would willingly now give 
his property on kanom as a prudent act of manage- 
ment or would renew it except in cases where he was 
unable to pay theamount of kanom and compensation 
for improvements. OLAKKAT MOIDUNNI Hasi v. 
PcoTHERRI ILLOTH MADHAVAN NAIR Mad. 1115 
Malicious proceedings—False civil action brought 

maliciously —Suit for damages, maintainability of 

—Test to be applied in such cases—Compensation 

by order for costs. 


e 
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Malicious proceedings -concld. 


It isa general rule of law that a civil action 
though false and malicious in its institution, will 
not give rise to an action for damages. Ordinarily 
damage is not involved and the expense to which 
the defendant is put in resisting the,suit is met by 
an order for costs Thetest tobe applied is whether 
the civil action complained of necessarily or 
naturally involved damage which could not be re- 
compensed by anorder for costs. Ifthe action did 
necessarily or naturally involve such damage and 
was instituted falsely and maliciously the law pro- 
vides a remedy and a suit for damages will be 
maintainable. AH Fone v. Nam KEE Rang 895 


Malicious prosecution—Criminal Procedure Code 
(Act V of 189+),s. 476—Proceedings under—Sanction 
obtained for prosecution by false evidence— Prosecu- 
tion, if to be deemed by individual. 

So far as proceedings for malicious prosecution 
are concerned, in a proper case, such proceedings can 
be regarded as a prosecution by the individual, not- 
withstanding that the Judge has granted sanction and 
notwithstanding that the Judge has signed the 
complaint Ina case where sanction has been obtained 
by the defendant maliciously and without reasonable 
and proper cause and by false evidence, the pro- 
secution which ensues is to be regarded as a 
prosecution by the individual, NagarMULL.CHAUDHRI 
V JHABARMULL SURBKA Cal.1129 
Issue of warrant and execution of it— 

Prosecution, if constituted. | 

After a Magistrate bas issued a warrant and the 
warrant was executed, the proceedings inthe Police 
Oourt constitute a prosecution such as to found an 





action for malicious prosecution, NaGaARMULL UHAUDHRI * 


V JHABARMULL SUREKA Cal. 1129 

Master and servant- Abolition by statute of office 
held—Claim for damages, if competent —'Dis- 
charged, meaning of. 

Where iurther performance of a contract becomes 
impossible by legislation having that effect the 
contract is discharged. If the office held- by a 
person. is abolished by statute, thenceforward it is 
illegal for the executive to continue himin that 
office or pay him any ealary and impossible for 
‘him to exercise his cffice. In such cases ‘discharg- 
ed’ means put an end to and does not mean 
broken, OLIFFORD B. RAILLY v. WAPEROR P.C. 637 
Appointment prescribed to b: for a term-- 

Power to determine service for ‘cause’— Whether 

implies power to dismiss for pleasure. 

If the terms ofan appointment definitely pre- 
scribe a term and expressly provide for a power 
to determine ‘‘for cause,” it follows that any im- 
plication of a power to dismiss at pleasure is ex- 
cluded CLIFFORD B. hEILLyv EmPERoOR P.C. 637 
Maxim, stare decisis, principle of. 

It would be dangerous to go back upon a 
long course of decisions and uot to adhere to the well 
recognised principle of stare decisis ANIS” BEGAN v. 
MUHAMMAD Istara WALI KHAN All, 26 


Mercantile custom— Broker collecting money from 
purchasers and paying to vendors—Whether con- 
stitutes the broker a surety, 

'The custom whereby brokers collect money from 
the purchasers and pay the same to the vendors is 
a custom of convenience and can in no case con- 
stitute the broker a surety. MUHAMMAD ISHAK 4, 





BALAJI l Nag. 585 
Migration— Chinaman setting in Burma—Law 
applicable. i 


Wbere a Chinaman migrates from China and 
gettles in Burma permanently, ‘he’ brings his per- 


ixtil 


Migration—concld. 


sonal law with him and will not be affected by 
statute enacted in China after he left China. Ma SEIN 
Byu v Kuoo Soon THYE Rang 492 
Mines Act(lV of 1923), ss 3 (f), 15 (1), (2)— 
‘Mine, meaning of—Works incidental to mining 
operations, if covered— Surface operations being 
done— Pump working —'Working of mine, if 
constituted. 
The word ‘mine’ as defined incl. (f), s 3, Mines 


Act, means an excavation and includes works and 


machinery, tramways and sidings whether above or 
below ground inor adjacent toor belonging to a 
mine. In addition to excavations, machinery cic, 
and works which are incidental to or connected 
with mining operations clearly fall within the defi- 
nition and are meant to be covered by it. 

The term ‘mine’ is not a definite term, but is 
susceptible of limitation or expansion according to 
the intention in which it is used and its primary, 
signification can always be enlarged if that is the 
intention of the contracting parties or the legisla- 
ture, | 

Where in a mine no persons were found to be 
engaged undergrouna, but ihe pumping machinery 
was being worked, and certain persons were 
employed loading waggons and others carrying out 
surface duties: 

Held, that what was going on, on the premises, 
amounted to a working of the mine within the 
meaning ofthe Act. KESHARDEO GOENKA V EMPEROR 

Cal. 739 

Minor—Suitt by a person on his behalf and as neat 

friend of his minor brother— Application for with- 

drawal of suit—Withdrawal, if can be made as 

regards minor— Appointment of. another as next 
friend—Propriety of- 

Where a sult was instituted by a person on be- 
half of himself andas next friend of his minor 


brother to set aside a transfer made by their father 


and subsequently thenext friend applied saying 
that thetransfer was valid and prayed that the suit 
should be dismissed : 

Held, that theinstitution of the suit had the 
effect of making the minor a ward of the Court, 
and as the withdrawal of.the suit on behalf of the 
minor was notin his interest, another person might 
be appointed as next friend and the suit could be. 
withdrawn only so far ag the former next friend: 
was concerned. AzizJAN v SMMER SINGH 

Oudh 117% 

Mortgage — Mortgage without possession — Default. 
clause providing for compound interest—Mortgagor 
making regular payments—Death of mortgagor— 

Sons of mortgagor refusing to pay interest and asking 

mortgagee to pursue remedy against property— Effect 

of—Accrual of interest, if stops— Future anterest, 
right to. 

A person mortgaged without possession certain 
shops and one residential house to the mortgages 
stipulating that the former should pay Ks. 600 per 
annum as interest in half yearly instalments, and 
that ifthe mortgagor made default in payment of 
interest for four consecutive instalments, the mort- 
gagee was to realize the mortgage debt together with 
interest or to take possession of the mortgaged prop- 
erty. The mortgagor continued to pay interest 
regularly and after his death, his sons paid one 
instalment and thereafter refused to pay any interest 
asking the mortgagee to pursue remedy against 
the property at once. The mortgagee ins{ituted 
Tea for amount, interest and costs two years after 
this : - 

Held, that the mortgagor could escape liability foy 


| aed 


Mortgage—contd. 


‘payment of interest only by tendering the amount 
‘due on the mortgage deed. On his failure to do so 
it”.was open to the mortgagee to delay the institution 
of his suit till default had been made in the payment 
of four instalments. By giving a “warning that they 
‘Shall not be liable for interest in future the defendants 
could not stop the accrual of interest to the plaintiff, 
and .no unilateral act of the defendants could 
operate to alter. the termis of the deed and that. the 
plaintiff's Glaim should be decreed in full: 
. Held ‘also, that the mortgage being without. pos- 
session, “so long ’ as the mortgagors remained in 
‘possession they must be taken to have . been enjoying 
the rents and profits of. the mortgaged Property and 
‘hence the mortgagor could ‘not be deprived of interest 
so long as the mortgage debt remained unpaid:. ` 
SAHIBA Ram v. MUHAMMAD ABDULLAH. . Lah, 936 
a Morigagee's power to grant lease, limits oft i 
utn the-mortgagor’s power of leasing the: property is 
limited by the rule that the ‘mortgagor must not by 
his act render the security insufficient or do anything 
that-is not: necessary for prudent management ‘and 
enjoyment of the income while he: is: entitled to~ it: 
.and.the burden of proving that the. ‘security is unim- 
paired, by the lease is on the lessee.. °°... wr 
It is further necessary that the mortgagor must be 





in possession: to .exercise-the .right'in question and ` 


the lease must be the usual mode cf management of 
the property. . en Koo oe 
SAT mortgagor in possession may 
formable.to usage in the ordinary course.of manage- 
ment ; for, instance, he , may, .create, a, tenancy.:from 
year to.year in the ‘case.of.agricultural lands or. from 
month to month,in the case of houses.: .But it is not 
competent to the mortgagor to. granta lease, on 
. unusual terms or toalter the character-of the land’ or 
to, authorise ..its!,use in a -manner..or for . & purpose 
different from the mode in which he, himself had ‘used 
it: , before, : he; igranted the mortgage, OLAKKAT 
MOIDUNNI -Hası v. POOTHERRI ILLOTE -MADHAVAN: NAIR 
toan. o Mad. MIS 
m Partitlon—Allotment: of mortgaged property 
to defendant in Collectorate partition—Presump- 
ition : as to, allowance’ for -existing mortgage— 
+: Dispossession of plaintiff—Repayment of: mortgage 
o Geol. +, 7, ; kara t i Ha = Ty ee 
‘Where the defendants have. been allotted .a mort: 
gaged property-by a Oollectorate partition, it must 
be;presumed that in the partition, allowance was 
made for the, existing mortgage. and . when the 
defendants dispossess the .plaintiff,. the transferes 
from. the . zerpeshgidars, they, are bound in equity 
to repay, the ‘mortgage debt:.. JALESHWOR KUER: v, 
SHEONARAIN SAH s, : by Pat. 23 


——— Promissory note accompanied’ by deposit 

of title deeds— Promissory note payable on demand 

C: — Limitation; when begins tò'run— Limitation ‘Act 
"(PX 0f 19081, Sch J, Art. 132—On demand,’ con- 
“S'struction of—'Document - requiring ° registration, 
“meaning of—Letter describing security —Admissibi: 
‘lity of other evidence ‘as to security. > - aes I 
“Where it was ‘contended’ that a ‘mortgage “was 

évidencéd by a' promissory note accompanied by 
deposit ‘of title- deeds, and the promissory note’ was 
payable on‘démand; and consequently limitation 
for the mortgage should run: from the date of the 
execution of the promissory note: ` in eee 
“Held, ‘that- although prima facie a sum*“payable 
On ‘demand’ ‘is re-payable forthwith’ and the words 
‘on- demand’ ‘are superfluous; in-éach' 'case the qués- 
tion whether or not the parties intended that ‘the 


r 


word “on- demand" should: be treatéd “as an’ integral 
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| intention of the parties that the loan | 


‘title deeds operates to carry the 


-in Budd Road:” 


ify wt 
make a lease con- , 


“Pigg 


itp 


a 
` 
MaS 


Mortgage—contd: " `’ 


, and operative’ part ofthe argreement depended upon 
the true construction of the agreement into which 
the parties entered and that the question .to be 
considered was whether the words ‘on demand’ were 
mere words, or whether, looking atthe whole 
document, it was really intended that the demand 
should be made before the liability to:pay would arise 
_ Held, also that in the present case, the words 
‘on demand’ appearing on the promissory note must 
be held to be mere words, it never having been the 
should:. be 
‘re-payable immediately on demand. pap POETI 
` The transfer of a mortgage debt by the endorse- 
ment of a promissory note secured'‘by ‘deposit’ “òf 
' security’ with it, 
that. is, an endorsement -of a promissory note 
which carries ‘a deposit of title deeds gives the 
eudorses' the same‘rights as the original holder of 
the promissory note and holder of ‘the 'title deeds. 
: Where the material part a letter ‘‘contained the 
words, ‘particulars of security, free hold Jand and 
‘two houses ‘known as “Rose Lodge’ and: ‘Dovecot’ 
. Held, that the’ letter did not ` come within the 
definition of “a ‘document requiring régistration” 
and evidence ‘could be ledas to the scope of the 
‘security ‘outside thé letter, Miss J.J, VILLA D. O A. 
‘PETLEY ? 7 : ">! Rang. 721 
Purchase of property subject to usufrutuary 
mortgage— Effect of. mo wae eee 
‘The result of purchasing a property subject to 
a ‘simple ‘mortgage ‘is that the’ purchaser is ‘liable 
to the value of ‘the: mortgaged’ property and’ 


a 





‘no 


‘further, Therefore; although ‘the mortgagé ‘ charge 


is enforceable against the property’ in ‘the “hands 
of the ‘transferee, the latter is under’ no “liability 
for anything in excess-of that value. `The case’ of 
an usufructuary mortgage, however,“ differs 
‘from’ the ‘case of a simple mortgage’ ‘in’ that’ there 
ig: no -personal: covenant by the mortgagorto repay 
the mortgage debt, the object of such ‘a ‘transaction 
being that the. mortgagee shall ‘repay’ ‘himself gut 
of the profits of the mortgaged ' property of which 
hè “is in’ possession. There: being no personal 
covenant in such a case there can be no question 
ofa’ transferee of the mortgaged’ property ‘being 
charged with any personal liability; JALESAWAR KUR 
V, SHEONARAIN SAH Hp ‘Pat. 23 

-——Purchaser of: decree for recovery: . of 

mortgage money —Simple’ ‘money decree—Sale ' of 
' decree by widow of purchaser—Execution ‘by assignee 
. —Payment of decretal: amount by widow— Suit by 

“sons of purchaser for recovery of money from “legal 

representatives ' of deceased morigagor—Maintain- 
„~ ability of. ee is eee: 

S mortgaged a- house which was his: exdélusive 
property to © who sold --a _ Portion of it’ toG.' G 
purchased the . decree which C had obtained forre- 
covery of his'mortgage money. This decree’ was only 
2 simple money decree though it-declared the-decretal 
amount as charge on the mortgaged and. other prop- 
erties of the mortgagor. G's widow sold the decree 
toa stranger who executed it as assignee. She; paid 
up the full amount in . Court and complete satisfac- 
tion was entered. G's sons instituted a suit against 
the legal representatives of S for recovery-of amount 
so paid and for costs : BF eg he oes 
<“ Held that the decree did ‘not create any specific 
charge on the mortgaged property and the assignee 





= 


_ Gould have only asked for attachment and sale, of the 


house as one of the assets of the deceased in which ` 


cage if would have been open: to, ‘decision whether;or ` 


4 


not’ this housé either in’ whole’ “or in part could be 
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included inthe category: G's -sons could not: be 
considered to be parties interested: and payment made 
by them-or on their behalf would be : gratuitous pay- 
ment, not entitling them to -sue for its . récovery. 
They could have objected tothe attachment, so far as 
their share was concerned and the suit::-was lable 
to ‘be dismissed. BIsHAN Das v. OHUNI Lat : 
pee oe ; X Pesh: 569 (6) 
—— Redemption, Ser’ -Drzp CONSTRUCTION 
(leet Tr Tete Oudh- 68 
a Stipulation that raiyali' lands would 
, remain in the possession of the mortgagee—W hether 
a clog on the equity of redemption » .»'. .  -+ + 
- A-stipulation in a mortgage deed. toi'the effect 
that certain lands which were ° already: the raiyati 
lands of the mortgagor would: remain in the’ possession 
of the mortgagee and would not be restored to:.the 
mortgagor.on redemption of the -mortgage, is a 
clog on the equity of redemption. . SapNeswaR ' PATI 
v: BRUNDABAN PANDA e) > ti, te saru Pat 429 
—— Redemption ‘sult— Valuation’ at‘ Rs, 1,000 
—Preliminary decree-for: possession on ‘payment of 
"Rs. '9,050—Appeal for enhancement: o of amount— 
"Valuation of: appeal--Appeal,: if. lies tothe High 
. Court—Punjab Courts Act (VI: of 1918} s- 39— 
:‘ Mortgagee also contesting in appeal that transaction 
is sale and not mortgage—Court-fee‘payable for 
. appeal—Deed —Construction—Deed stipulating that 
‘mortgagee would be liable for’ cost © of:buildings— 
‘Deed, tf mortgage or sale—Transfer'of Property, 
-Act (IV 0f 1882), 5,58.) «1. pte hn 
The plaintiff instituted .2 suit against .B: for 
possession’ of' a house by redemption ‘on. the allega- 
tion that’ the original ‘owners had mortgaged it. for. 
Rs: 1,000 and that he-as-‘the purchaser from.the.original. 
owners was entitled to redeem. B pleaded inter alia 
thatthe plaintiff had. admitted him. as: owner and he, 
had therefore, rebuilt a house for Rs. 15,000 which 
he wanted the plaintiff to pay in ' addition to'the mort- 
gage money, -A preliminary decree for ‘redemption: 
on payment of Rs. 9,050, was passed. Bi filed an. 
appeal therefrom : at Paige 
Held, ‘that the appeal lay to ‘the: High“ Gourt as 
the value of the subject-matter was ‘the*amount ad- 
judicated by the trial Oourt, and‘ not, the: valuation 
given by the plaintif. òs 0. a 
‘Held, also that as the.:\defendants were contesting 
not' only the finding ofthe lower: Court as to. - the. 
amount payable by the plaintiff: . before . he:could: 
redeem the mortgage but also." the- finding that. the: 
transaction was a sale and not: a mortgage as found: 
by. the trial Court, court-fee. for the appeal was: 
payable onthe principal sum. secured ‘on the mort-; 
gage and not on the amount claimed, ... TEOS. 
Held,. further; that. -inasmuch as, there .was:a 
stipulation in the -deed: that at the time. of redemp-i 
tion, :if.it were found that the amount ‘due to. the: 
mortgagee . could not be recovered in full, from the: 
mortgaged: property, the mortgagors would be liable- 
to make good the deficiency “from their own. 
pockets as well as. from their. other.property,”’.it was 
clear that the intention: of.the parties was. that. the: 
property could.bé redeemed on- certain- conditions. 
and that.an‘out and outsale wasnot intended. . ABDUL 
Aziz v. RAHMAT ULLAH rat ‘wal etadi I Lah, 234: 
——- Sale of property’. subject to. two mortgages 
,—Purchaser directed to. discharge ` both =Discharge» 
of only-earlter’.-mortgage—Suit. by. mortgagee: 
Subrogation — Transfer - of Property: Act:-(1V.i0f: 
-1882), 8. 101. a k ay a oe “i, Matr a 
The purchaser. of a property “subject. to. two mort- 
gages was directed by the sale deed... to discharge 
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‘them -both- but. he discharged only the. earlier of.the. 
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two...'Thei mortgagee filed a suit for sale: 1<. © > 
:ı Held; that the purchaser was entitled :.to:be 
subrogated to the position. ‘of: ,the.first:.; mortgaged 
whose: ‘mortgage .he had discharged. ‘Barru », 
Mad, 311 
~- Subrogation —:Auction-purchaser ., - dis- 





. © charging prior, mortgage,subject to which property 


j; -was sold-~Kight:.to . subrogation—Right to.: : get 
interest.. NAN L aie Ce EE Ree, ts E Ngan E ET 
i jAn -auction-purchaser. who discharges':a prior en- 
sumbrance. existing on the .property.: in the ordinary 
course is.entitled to claim subrogation with respect 
to: the. amount:paid by him, even thoughyvhenhad 
purchased‘the property at the-.Court sale- subject .to 
hat. : encumbrance. . Pu ed EE ae epee eet 
: Where the.: prior. encumbrance discharged is .a 
simple mortgage, the. purchaser: would: be .entitled: 
also ‘to: claim, interest on- the amount «paid by, him. 
SREEPADA -RaAMAMURTI, GARU cv. ‘BANGARU ; ,BULLI; 
RANGAYYA: - we kah aa & Pi « oo Mad 1735, 
~—Subsequent. mortgagee not made party-to 
‘`. mortgage sutt—Right to .-redeem— Conditions, iu; 
When a - subsequent.: ‘mortgagee :insists:.. upon 
the: right...to..redeem- on - the; ground that, ihe 
was. not made a. party to. and therefore not 
bound iby. the, decree in the mortgage: ‘suit,.rhe 
can be.allowed.,to redeem: only on: the- terms of 
the mortgage and oni payment ‘of interest | at, the 
rate payable under the mortgage up .to the date, `of 
redemption tc be.fixedian the'case . 1 ALTA PRASAD v. 
Kirayat HUSAIN $ i; iy Me a O A ae 
1's purchaser of mortgaged, properties 
» payang off mortgage debis—Priority against ..subse- 
‘quent. mortgagee, if can be claimed—Payment, of, 
5 debts to be deemed to have.been made pro Tata. pi jiji 
Where a subsequent purchaser of., mortgaged- pro- 
perties pays off some simple; and mortgage debts. of 
thé mortgagor, ib is. not open,to'him to claim that 
only. the, prior mortgages.. were „fully paid: >off.s6_as to 
enable him to use them, as-a;shield against-subsequent 
mortgagees,.. Where there is no evidence of payment 
in sucha way.asto mean. a full discharyeofithe 
prior mortgage debts. and. -the balance. only, in „dis- 
charge ofthe. :other debts, all :payments: must’ be 
deemed to be made pro rata towards all the debts. „5. , 
Rama KRISHNAYYA'V,, NETI: VENKATA SOMAYAJULU < | C. 
eoa ALR ep pr ETEA Mad: 467 F. B, 
=———, Suit on mortgage —, Omission to,,implead 
‘part-owner, of: equity of. redemption—Purchaser's 
.. right tosue part-owner for possession... .:... y 
„A purchaser of property: in execution of a „mortgage 
decree can bring a suit. for possession against. a 
purchaser, of a. portion ofthe right of redemption 
who had not, been made- a party to:the mortgage suit, 
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“and adecree for. possession can .be passed, in. his 


favour subject to the latter’s. right- of redemption, if 
the mortgagee-was not aware -of the; transfer, of, the ° 
right of redemption -at the time of the mortgage, suit. 
NIHARMALA DEBEE v, .SAROJEBANDHU-.,34., ~: Cal. 42 
4+. Costs—Puisne : mortgagee—Liability 
FOF COMBS o a NG e aa a a 
. Ordinarily, „a puisne mortgage. is not . made, liable 
for -costs :ina -mortgage suit; but if; by. hig conduct 
he makes himself, liable for the contest, in .certain 
circumstancesshe may. be made liable for -the „costs 
apartı from: the costs. given: inthe -.mortgage decree, 
but the: utmost that he: can be-made ‘liable-for is the 
extra: costs ' caused... by :. his, unnecessary- contest: 
Dawsons.BAnk :LTD.:v. OPPENSHEIMER,. | ‘Rang, 255 
KAEN Mortgage suit should not be convertéd 
“intox-a general administration suita, + _,....@ 
- It'is often. undesirable.in a. mortgage: suit. to 
change» its character. altogether and, conyert, it, inte 
z d 
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at general administration suit. DEVENDRA KUMAR 
v BATASIBAI - Nag 720 
Motor.Vehicles Act (VII of 1914), s. 4—Negligence 

—Tests—Rules of the road—Necessity of observing. 

In cases of negligence of -motorists the Jaw or 
usage of the road is not the criterion of negligence, 
The test is whether the accident could have been 
avoided by the accused if he had exercised that 
‘care and diligence which ordinarily cautions -per- 
sons using the road in similar circumstances would 
have done. EMPEROR v. HAMNARAIN SUKHAILAL 

: Nag 541 
Muhammadan 
course to. be followed in interpreting dactrines. 

In interpreting the doctrines of Muhammedan Law. 
the proper course undoubtedly is to abide by the 
Opinions which have been adhered to in the com- 
mentaries which are of recognised authority in India 
and not to decide the point on any ‘general rule 
of interpretation based on the majority of votes:of 
the ancient jurists. But where, the commen- 
tators content themselves with a mere -~ statement of 
the conflict of opinion without expressing any definite 
opinion of their own in favour of one or the other 
view and without saying anything about the con- 
sensus of opinion or the fatwa being in accordance 
with a particular view, they imply thatthe conflict 
of opinion was still continuing and’ that no un- 
animity or general concurrence had till then been 
obtained. This would have the effect of leaving the 
question open. The gazi would then be free to 
choose whichever of the two opinions appears to 
him to be the sounder and better adapted to the 
conditions and needs of the times. ANIs BEGAM v 
MUHAMMAD Istara WALI KHAN All. 26 
Dower debt —Charge if created. 

Dower debt is no charge in law, MOHAMMAD 
SADIQ ALI Kuan v FAKHR Jawan Beaam Oudh 1052 
Gift—Delivery of possession necessity of— 

Gift, if can be revoked till delivery— Modifications 

introduced at time of registration—Admissibility 
-—-Modifications, if form an integral part of the 








document —Donee, if takes subject to modtfications:- 


: Under Muhammadan Law the essential part of a 
gift is délivéry of possession. It is open to the 
donor to revoke -the gift before delivery of. posses- 
sion; -If before delivering possession, the donor dec- 
lares certain conditions, subject to which alone the 
donee can take it, andthe donee’s guardian, with 
full knowledge of those conditions, accepts the gift 
and takes possession of the property, he must be 
deemed to have accepted the conditions imposed 
by the donor. Where the donor makes some modi- 
fications at the time of registration ofthe deed, it 
cannot be regarded asa-separate oral agreement 


inconsistent with tbe written instrument, but must. 


be rezarded’as an integral part of the deed and the 
conditions added by the donor at the time of regis- 
tration are admissible and binding on the donee. 
` IRTIKHAR WALI Kuan v SIKANDAR BEGAM All. 528 
——-- Hiba made by one brother to another 
—Noevidence as to value of property—T ransaction 
not one of .sale—Validity of gift-Hiba-bil-iwaz, 
. if must be in writing and registered .Quere)— 
< Transfer of Property Act (IV of 1882',s 54. - 
The Muhammadan Law recognizes transfers by. 
sale as well as -by means of a hiba bil-iwaz. It 
treats them both as distinct and separate forms of 
transfer. ‘One of the-rules of Muhammadan Law is 
that an oral gift is valid. ae 
Where the’ hiba is made by one brother in 
favour of :another and -there is no evidence .as Te- 
gards the reaj value of the property which forms the 
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subject ofthe gift, even if the transaction is sup- 
posed to have been made in lieu ofthe money kept 
in deposit by the donor, it is not one of sale to 
which the provisions of s. 54, Transfer of Property Act, 
can be made applicable and it should therefore be 
deemed valid. 

Quere.—Whether in the case of Muhammadans 
a hiba-bil-twaz must be in writing and registered. 
ABDUL HAMID v ABDUL GHANI . Oudh 801 
~——— Husband and wife—Suit for restitution 
` of conjugal rights—.Cases and countercases between 
- husband and wife—Charge of adultery— Court may 

refuse restitution 

In a suit for restitution of conjugal rights by a 
Muhammadan husband against his wife it was not 
expressly stated in the judgment of the lower 
Courts that on account of the cruelty of the hus- 
band it would be unsafe for the wifeto go to the 
husband, butit appeared that the husbard had 
accused the wife of adultery and that there were 
some cases and counter-cases beiween the parties in 
the Oivil and Criminal Courts: 

Held, that under the circumstances it would not 
be proper to pass a decree in favour of the husband 
for restitution of conjugal. rights. GUNU MEAH v. 
BEGUMAH BIBI i Rang. 309 
- —Khanka, meaning of. 

A khankais a monastery or religious ‘institution 
where .derrishes and other seekers after truth con- 
gregate for religious instruction and devotional ex- 
ercises The khanka is usually under the governance 
of the sajjadanashin who not only acts as the 
mutawalt yor manager) of the institution and the 
adjoining mosque, but also is a spiritual preceptor 
of the adherents HAMID Miya SARFUDDINv, NAGINDAS 
JIVANJI Bom. 385 
< of Biitish India—Inheritance—Widow's 
. Share . 

Under .the Muhammadan Law prevailing in 
British India the widow is entitled only. to a one- 
eighth share. RANCHHAPAKESA . IYER v. HUSSAIN 
MUHAMMAD Mad. 297 

Partition—When can be claimed—Discharge 
of debts — Entire divisible estate exhausted by 
satisfaction of debts—Itvght. to contribution from 
empartible estate, if can be claimed. 

The rule of the Mubanimadan Law, both Shi». and 
Hanafi, is that the estate of a deceased person must 
beapplied tothe payment of his funeral expenses,. 
debts and legacies, before the heirs can make .parti-. 
tion of it. The discharge of debts is a matter.of 
necessity; the right of the heirs is connected with 
the estate on the sole condition of its being free from 
incumbrance. z 
. Ovnsequently,.even if an entire divisible estate 
has been exhausted by the satisfaction of debts.due 
from the deceased, this fact cannot create aright 
in any of the heirs to that estate to rehabilitate their 
shares by means of contributions from the imparti- 
bly estate. z : z 
. [t makes no diffarence if the case is founded on the _ 
money valueof a taluqdari estate and not of the. 
land of the estate. , A suit. which. involves by im- 
plication, the assertion of a right to share in an 
impartible. estate, is not maintainable. _.. aa 

There is no general principle of law which .entitles- 
one party to call for contribution from another party, 
merely on the ground thatthe latter has benefited by 
some loss of.the former. MOHAMMAD SADIQ ALI KHAN 
v FAKHER JAHAN BEGAM . Oudh 1052 

—Religlous , Endowment—Admissions of 
gaddinashins,evidenttary value of. . or ee 
A admission that cartain land - is. .attachedtg A. 
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khankah is sufficient to shift the onus of proving 

that it is not dedicated but private property on the 

party making the admission. MERAN BaAKHSH v. 

GHULAM NABI Lah. 1133 

Religious Endowment—Dedication—In- 

ference from descent from preceptor to disciple for 
generations. 

Where property has for several 
descended from preceptor to desciplesas gaddinashin 
to the exclusion of natural heirs, it may be reason- 
ably -inferred that the property was treated as 
dedicated to religious purposes and not as private 
property of the gaddinashins. MIRAN HAKHSH V. 
GHULAM NABI Lah. 1133 
— Entry tn records as- ‘Owner’, Siyni- 


generations 





ficance of. 

The mere fact thatin the revenue records the 
names of the gaddinashins have been shown in the 
column of ‘owner’ cannot be attached much signifi- 
cance. MIRAN BAKHSHv GHULAM NABI Lah 1133 

Sale by mutawall—Part of the considera- 
tion found to be for necessity—H fect of. 

An alienation by a mutawali which is not support- 
ed by any necessity is not binding on the institution. 

Where in the caseofa sale by a mutawali part of 
the consideration has been used for the payment of 
a valid debt, the sale must be held to be valid to 
that extent. Sucha sale can be set aside only on 
the institution paying that amount to the alienee. 
HAMIDMIYA SARFUDDIN v, NAGINDAS JIYANJI Bom. 385 

Sult for restitution of conjugal rights by 
husband— Dower—Wife's rights to insist on payment 
of prompt dower—Whether lost on consummation 
of marriage—Discretion of Court to grant decree 
in suit on payment of prompt aower—Cruelty of 
husband—Allegation by wife—Evidence—-Finding 
as to existence or otherwise of cruelty of husband. 

The absolute right of a wife to insist on the 
payment of the whole of the prompt portion of her 
dower before restitution of conjugal rights (except 
when the husband wants to take her out on a jour- 
ney to another town) is lost after the consumma- 
tion of the marriage, unless theconsummation took 
place when she was a minor or of insane mind so 
as to be incapable of giving consent. There is no ab- 
golute right in a husband to claim restitution of 
conjugal rights against his wife unconditionally ; 
the Courts have -a discretion to make the decree 
conditional on the payment of her unpaid dower 
debt or to impose other suitable conditions consi- 
dered just, fair and necessary in the circumstances 
of each case. When the question is of the husband's 
cruel treatment towards his wife, evidence of a 
large number of witnesses cannot be expected to be 
forthcoming, and much will depend on the statement 
of the wife corroborated by the circumstantial evi- 
dence, particularly when the cruelty is alleged to 
bave taken place inside the house of her husband. 

In appeals from suits for restitution of conjugal 
rights as it is not only a mere question of a right 
to property but of compelling the defendant to go 
and live with her husband against her wili, when 
there may possibly be an apprehension of danger 
to her life or person, it is the duty of the High 
Court to examine the evidence afresh and satisfy 
themselves that the finding of the- lower Oourt is 
correct. - (eS et 

Under theAnglo-Muhammadan Law as administered 
in India a suit for restitution of conjugal rights, though 
brought for the enforcement of a right under the Mu- 
hammadan Law, is inthe nature of a suit for specific 


performance, and there is accordingly a certain amount. 


of discretion inthe Courts of justice which-can impose a 
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condition of previous payment of the dower debt, or, at 
any rate, a portion of it, in the decree. ANIS BEGAM 
v. MonamMmap ISTAPA WALI KHAN All, 26 
Sunnis —Hanafi School—Will — Construction 

--Life estate with vested remainder, if can be 

created under Muhammadan Law. 

Under the termsof a will a Sunni Muhammadan 
female gave her property to her daughter who was 
to'enjoy the property as long as she was alive, The 
daughter was not to alienate the property to any 
one for any reason whatever by way of sale, mort- 
gage, orgift The testator also directed that after 
the death of the daughter, her step son and his 
descendants would take the property as absolute 
owners. ‘Che step-son died betore the death of the 
danghter: - . 

Held, (Per Beammont, C.J) that the will amounted 
to a gift ofthe property to the daughter for “life 
with remainder tothe step-son, but as the step-son 
predeceased the daughter the remainder to the step- 
son did not take eficct. 

Per Rangnekar, J. (1) -Muhammadan Law does 
not recognise a vested remainder 

(2) The grant of the life estate to the daughter 
operated under- Muhammadan Law as a grant of an 
absolute estate and she took the property absolutely; 

(3) Mubammadan Law texte do not recognise a 
limited grant RAS>OLBIBI v. Yusur Asam Bom. 82 
____Wagqf—Alienation by mutawali—Sutt to set 

aside alienation —Limitation Act (IX of 1908) 

Sch. I, Arts. 134, 144 

A mutawali is not a trustee within the English 
meaning of that word but a manager with certain 
powers over the property belonging to the founda- 
tion, He cannot be raid tobe a trustee with regard to 
the endowed property exceptas to the specific pro- 
perty proved to have. been vested in him for a specific 
object and consequently 8 suit to set aside an 
alienation by a mutawalt is governed by Art, 144 
and not by Art, 134, Limitation Act. In the case 
of a sale by the mutawalt, limitation will run from 
the date of alienation. HAMIDMIYA SARFUDDIN V. 
NAGINDAS JIVANJI Bom. 385 

‘Dedication by user—Certain families 

burying their dead in a plot for 40 years—Plot 

- entered in village papers as a grove—Grove mn 

possession of Hindu taluqdar—Presumption of 
dedication by user, if aries. ~ ; 

Under the Muhammadan Lawa wagf is created 
by dedication but ila piece of land is found to 
have been used asa graveyard for such a long time 
that- no: direct- evidence of initial dedication can be ` 
available, dedication by user can ~ be presumed in 
such cases. But no presumption ‘that a grove 
had become wagf property by user, can be raised 
on the ground that certain persons had buried the 
dead mombers of their family in the grove during 
the last 40 years, especially when the grove is in 
possession of a Hindu talugdar and the entries `in 
the village papers show that the plot has all along 
been recorded as a grove. BAQAR Kuan v. RAGHVENDRA 
Pratap SAHI Oudh 433 
Mussalman Waqf Validating Act (VI of 1913), 

s. 3 ci. (b)— Waqf by Hanafi Muhammadan 

providing that his debts be paid out of rents and 

profits of the waqÊ property—Validity of—Tests 
for determining tf a wagi is valid, _ 

A- wagf by a Hanafi Muhammadan containing 8 
provision that his debts be paid out of the rents 
aod profits of the wagf property is perfectly: valid 
in view of the provisions contained in 8. 3 cl. (b) of 
the Mussalman Waqf Validating Act of 1913. ` ° 

The real test for deciding as to whether or no & 
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particular wagf deed was good would be to see 
whether the dedication was complete at the time 
when it was made and not dependent on any con- 
tingent event, which may or may not happen, and 
the mere interposition of an estate would be no 
reason for saying that the religious appropriation 
would fail altogether, KHALIL-UD-DIN v. Spi Raw 


All 294 
Negotlable Instruments Act (XXVI of 1881), 
- S. 4—Náture of document to be decided from 


contents—Letter offering to pay another's debt after 

a period—Whether only a mere proposal, 

The nature of a document must be determined 

by its contents, and the description ot it given in 
the plaint cannot change its character or legal effect. 
- Where a person wrote to another that he would be 
iable for payment of the amount due with interest 
on promissory note executed by his brother, that he 
would pay the whole amount on demand after a 
certain period and that his brother should not be 
asked for the amount: 

Held, that the letter was only a mere proposal which 
on acceptance by the promisee would ripen into a 
completed agreement, TursI SHAH v. TAFAZZAL HUSSAIN 
DHAH Lah, 964 
———— 88.37, 38—Cheque payable to bearer — 

Person to whom payment is made, if a surety. 

Under ss. 37 and 33, Negotiable Instruments Act, 
the drawer is the principal debtor and the holders 
sureties. Where a cheque is payable to the bearer, 
the aba to whom payment is made is the holder 
and being a surety under gs. 37 and 33, he can be 
made a party to a suit on it along with the principal 
person. MOHAMMAD ABDUA Aziz v. FRONTIER BANE 
LTD., Kowat Pesh 851 (a) 

~8. 64— Bill of exchange — No acce ptor— 

Presentation, if necessary. 

In s. 64, Negotiable Instruments Act by reason of 
the word ‘respectively’ used in it, the word ‘maker’ bas 
reference to promissory notes, the word ‘acceptor’ 
to bills of exchange aud the word drawee to cheques. 
When there is no acceptor of the bill, no presentment 
is necessary, OHANDRA Darr BAJPEI v Firm CHANDER 
Sen DuLI Cuanp . Oudh 1167 

8.76 (d)—Hundi—Drawer and drawee same 
person—Presentation on due date, tf necessary. 

In the case of hundis, in which the drawer and 
the drawee is thé same person, no presentation on 
due date is necessary as from the nature of the case, 
the drawer cannot suffer damage from the want of 
- such presentation. OHANDRA DATT Basrer v, Frew 





CHANDER SEN DULI CHAND Oudh 1167 
Oplum Act (I of 1878), S. 9 (a)—Criminal 
Procedure Code (Act V of 1898), s. 103—Seareh— 


Presumption, if can be drawn—TI illegal possession 
uf punishable —Illegality of search— Whether affects 
quesizon of offence of illegal possession. 

The opium Act contains no provision directing 
that a certain presumption shall be drawn on 4 
search being made. It isthe mere illegal possession 
that is punishable, and that possession does not rest 
on any presumption that the law orders to be drawn. 
Persons who make a search illegally render themselves 
liable to be sued for damages, but their illegal action 
does not. affect the question whether the person whose 
property was illegally searched has committed an 
offence under the Opium Act, Kyr Yar v. MMPEROR 


Rang. 1045 
Oudh Civil Rules, r.190, c] (a)—-Conditions F 


applicability—Ancestor o 7 judgment-debtor having 


begn mortgagee at time of first regular settlement—' 


_ Subsequent foreclosure~—Whether sufficient to make 
property ‘ancestral.’ 
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In order to make cl, (a) of r. 190 of the Oudh Civil 
Rules, applicable, it is necessary for the judgment- 
debtor to show that he orhis ancestor was the full 
proprietor atthe first regular settlement. The mere 
fact of the ancestor having been a mortgagee at that 
time ‘and the mortgage having been foreclosed 
subsequently, will not make the property ‘ancestral’ 
within the meaning of r.190 Raga AJAY VARMA v, 
Sayaat BIHARI SAHGAL Oudh 205 (a) 
Oudh Rent Act (XXII of 1886), ss 19-A, 141— 

Lhekedar agreeing to pay rent irrespective of any 

calamity— Whether entitled to remission of rent— 

Future imterest— Discretion of Court, af controlled 

by s. ld4l—Civil Procedure Code (Act V of 1908), 

S, 34. : 

Where a kabuliyat provided that the thekedar 
would be liable to pay rent irrespective of any 
calamity which might occur “whether on earth or 
from heaven”: > 

Held, that the thekedar bound himself to pay the 
arrears irrespective of anything which might happen 
in the shape of failure of the crops for one reason or 
another, and that he was not entitled to any remis- 
sion of rent, 

Section 141, Oudh Rent Act, does not control the 
discretion possessed by the Court under s. 34 of the 
Oode of Civil Procedure, to allow future interest at 
such rateasthe Court deems reasonable. ANGNO v. 
MOHAN LAL Oudh 1207 

S 38 -Enhancement of rent — Agreement 
not proved by production of kabuliyat or estate 
papers— Enhancement, if legally proved. 

Where the alleged written agreement for enhance- 
ment of rent has not been proved by the plaintiff 


. zemindar either by producing the kabuliyat execut- 


ed by the tenant or by filing the estate papers in 
proof of the alleged enhancement, the alleged en- 
hancement of rent cannot be said to have been legal- 
ly proved. RAHAM SHER Kuan v. COURT oF W ARDS, 
LALRAMPUR ESTATE Oudh 241 (a) 
—S. 108 (2)—Determination of fair and 
equitable rent—Hate of rent decreed in Previous 
suit for earlier period—Whether can be allowed — 
emissions granted to tenants during that period— 

Consideration of, 

In determining the fair and equitable rent, the 
Court is justified in allowing therate of rent | dec- 
reed in a previous suit for an earlier period and 
in taking into consideration tue remissions granted 
to the tenants in the village during that period. 
KULWANT v HARPAL SINGH Oudh 243 (a) 
————§8.108 (2), 127— Defendant entitled to 

possession—Admission ,by plaintiff of ownership 

of defendant—Defendant neither trespasser nor 

tenant—Suit for arrears of rent—Maintainability 

of. 
Where the defendant cannot be deemed to be a 
person taking or retaining possession of a property 
without being entitled to such possession and the 
property was originally the zemindari of his uncle 
and was admitted bythe plaintiff in an application 
filed in Court, to be in the ownership of the de- 
fendant, the latter cannot be deemed to be a tres- 
passer and cannot be treated asa tenant. Section 
127, Oudh Rent Act does not apply tothe case and 
& sult for arrears of rent against him is not com- 
petent. Manni LAL v. Lan BAHADUR Oudh 911 
~~ 88. 108 (2), 127—Real dispute as to title— 

No attempt to challenge partition proceedings— 

Decree under s. 127, if canbe passed. 

Although partition proceedings cannot be chal- 
lenged in the Settlement Oourt, yet where the real 
dispute was as to title and there was no attempt 
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to challenge the ‘partition proceedings, a decree 
under s. 127 of the Oudh Rent Act could not be 
passed. Mansi Lat v. LAL BAHADUR Oudh 911 


——-s, 124 (B), (C), D—Suit to recover had 
malikana—Munsif returning plaint to be presented 
to Revenue Court— Appeal to First. Subordinate 
Judge vested with power to decide appeals from 
Munsif's decision— Duty of First Subordinate Judge 
to decide appeal on merits. 

Where the Munsif returns the plaint ina suit for 
the recovery of kaq malikana to be presented to the 
Revenue Court and an appeal. is presented to the 
First Subordinate Judge, who has been vested with 
the power of deciding of appeals from the Muasif, he 
should, having regard to the provisions of s, 12: (B), 
(O; and (D), Oudh Rent Act, proceed to decide the 
plaintiff's suit on its merits, lt is immaterial as to 
which Court has actually decided the-appeal.. The 
test laid in s. 194 (B) is whether an appeal does or 
does not lie to the District Judge. Sancam LAL v 


BARHMADIN . Oudh 239 
s. 141, Sze Oupa Rent Act, 1886, s. 19-A 
1207 


Oudh Settled Estates Act (V of 1917), ss.3, 15 
—Application under s. 3— Value of settled estate 
for contribution — Life interest. 

: The. defendant made an application under s. 3 

of the Oudh Settled Estates Act, 1917, for permission 

to declare that a portion of his estate should in 
future be held subject to the provisions of the 

said Act. The procedure prescribed bys, 9 

was followed and finally, under s. 6 of the 

‘Act, the Local Government granted the permission 

prayed for. On December 21, 1923, the defendant 

made a declaration by means of a deed that that 
portion of the estate which was specified in the 
schedule annexed to the Government Notification of 

November 28, 1923, was in future to be held subject 

to the provisions of the said Act. In the declara- 

tion reference was wrongly made to the Oudh 

Settled Estates Act, IL of 1900. That Act, was 

wholly repealed by the Oudh Settled Estates Act, 

a P. Act V of 1917), and the latter was the Actin 

orce at the time of the declaration: 

= Held, that s. 15, Oudh Settled Estates Land Act, 

applied to that part of the estate and if the settled 

estate was liable to contribute towards the payment of 
the dower debt in the manner claimed by the plaintiffs, 
the value of that estate for the purpose of rateable 
distribution must only be the value of the defendant's 

life interest therein. MOHAMMAD SADIG ALI KHAN v. 

FAKHR JAHAN BEGAM Oudh 1052 

Pardanashin lady—Gift 
Questions asto whether she acted as free agent 
and understood the transaclion—Necessity of 
considering — Duty of Court to sift evidence of 

` principal witnesses, 

Where the transaction in dispute is one by a parda- 
‘mashin lady, the important question to be considered 
‘is whether she understood the transaction and acted 
as a freeagent If she understood the transaction 
-and acted asa free agent, then absence of independ- 
ent advice will not detract from the validity of the 
transaction. Inthe case ofa gift by an old lady in 
‘favour of her minor grandson it is important to 
consider whether the disposition is one which a 
person in her position is likely to make and whe- 
ther a lady of her experience, intelligence and 
character was likely to be over-reached by the 
father of the donee. 1f these questions are answered 
in favour of the donee a strong ground will be 
established for-favourable reception of the direct 
‘evidence which shows that the deed was the result 
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Jawani .- 
e 
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of her own deliberate act and was substantially 
understood by Her. In eucha suit the donee should 
satisfy the Court that the deed has been ‘explained 
to and understood by the donor, the party under dis- 
ability, either before execution, or after it, under 
circumstances which establish adoption of it with 
full knowledge and comprehension. JFTIKHAR WaLt 
KHAN V SIKANDAR BEGAM All, 528 
Partnership — Admission by one partner in 

representative capacity —Whether evilence against 

prm—Horidence Act (I of 1-72). 8 !8 

An admission by one partner made in a repre- 
sentative capacity would be-evidence against the 
firm under s 1%, Evidence Act. Messrs THOMAS 
Lear & Sons INDIA, LTD. v. WULIA Ram Lah 763 

Firm cannot be partner in another firm— 

But partners of a firm may as individuals become 

partners in firm name 

A firm not being a juristic person, it cannot as 
such enter into a partnership ; but there is nothing 
to prevent the partners of a firm, as’ individuals, 
from being broughtin as partners in another firm 
by the use of their firm’s name. 

Where in a deed of partnership one of the part- 
ners was mentioned as ‘8. K. Kadir Mohidin 
Rowther’ it was held on the evidence that Kadir 
Mohidin Rowther intended to enter into the partner- 
ship on behalfof his firm and his younger brother 
S. K. Sheikh Ibrahim Rowther was also a partner. 
MUHAMMAD ABDUL LATIFF ROWTHER v. SARIK [SMAIL 
RowTHER Mad.'1137 

Liability of partners—One of the partners 
disputing claim for damages while admitting 
infringement— Whether binding on other partners. 

Where one of the partners disputes the claim 
for damages but admits the infringement of trade 
mark, it isnot an act which cannot bind the other 
partners who are, therefore liable. Messrs. THOMAS 
Bear & Sons INDIA, Lrp. v. RULIA REM Lah. 763 

Partnership at will—Institution ‘of suit, if 
operates as dissolution of the karbar. mo 

- Inthe case of a partnership at will, the institution 
of a suit operates as a dissolution of the karbar. 

RADHA KANTA PAL v. BENODE BEHARI Pat ` Cal. 459 

Retirement of tone partner—When has the 

effect of dissolution of partnership—Contract Act 

(IX of 1872), s. 253. or 

Section 253 of the Contract Act provides that 
unless a partnership has been entered into for 
a fixed term, any partner may retire from it atany 
time and that if any member of a partnership 
ceases to be so, the partnershipis dissolved, But 
a retirement to have such effect | must beto the 
knowledge of other partners. In general an un- 
ambiguous intention to retire should be communi- 
cated to the other partners by a formal notice ‘or 
soine overt act signifying a clear intention to cease 
to bea member of- the partnership, An arrange- 
ment arrived at between two out of four partners 
bebind the back of the others cannot have the effect 


of dissolving the partuership as a ° whole.’ ANANDA 


PRASAD v. BHAGWANT PRASAD . All, 515 
Suit for damages for infringement of trade 

mark —Cause of action arising before dissolution. 
Where certain persons are found to have 
been partners in a firm when the cause of action for 
a suit for damages forinfringementof trade mark 
against the firm arose, they are prima facie liable 
for damages arising out ofthe ailegea infringement. 
The fact that the : partnership was dis@olved 


before the institution of the suit is immaterial. 
Messrs, Tuomas Beak & Sons INDIA, Lp. v. Rubia 
rx Lah 16 
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Patents and Designs Act (|| of 1911), s. 53 - 
Question of actual damages in allotting penalties 
— Notice under s. 53 (2) tb) warning defendant of 
his liability—Importance of— Whether should rigidly 
follow words of the statute, 

When a notice under s 53 (2) (b), Patents and 
Designs Act, is sent to the defendants warning them 
of their liability, it is not necessary that the words 
ae ee should be rigidly followed, if the 

elendants were not under any misappr i 
when they received the notice, ý PD 

The Court should seriously consider the question 
of actual damage when allotting penalties for the 
various offences under s, 53. ÜALICO PRINTER'S 
ÅSSCCIATION v. Yusoor FATEH MOHAMBIED 

Rang. 
Penal Code (Act XLV of 1860),s 52 De pda 
and attention’ in s. 52, meaning of—Fersons 
claiming to have acted in good faith—Exercise of 
reasonable care, proof of. 

The phrase ‘due care and attention’ in s. 52 
Penal Code, implies genuine effort to reach the 
truth and not the ready acceptance of an ill-natured 
belief. When a question arisesas to whsther a 
person acted in good faith, then it devolvas upon 
him to show not merely that he had & good intention 
but that he exercised such care and skill ag the 
duty reasonably demanded for its due discharge. 
Where the question is whether a public servant was 
justified in doing a certain thing, his justification 
must have a better foundaticn than his mere 
rivate’ belief, fora man may be very foolish - in 
believing himself justified “but the law cannot 
adopt 80 vague and unsafe a criterion. GAYA DIN 
v. EMPEROR Oudh 870 

— 88. 71, 120-B—Conspiracy under 8, 196-8 

~—Applicability of s. 71. 

lf persons arè to be held guilty not only of com- 
mitfing an offence but of conspiring to commit it 
there must be evidence not only of the commission 
of the offence but of the conspiracy. It does not 
however, follow from this, that the conepiracy and 
the offence are part of one and the same transaction, 

Section 71, Penal Code, dces not apply to con- 
spiracy, as defined ins, 120-B, Penal Code. i. e. in 
connection with an offence committed in ‘consequ- 
ence of a conspiracy ; in other words, the conspi- 
racy to commitan offence and the actual commis- 
sion of the offence are two geparate and distinct 
transactions. Section 120-B, Penal Code provides 
punishment for conspiracy; and it cannot be said 
that persons can be punished under that section 
if they only conspire and do not commit an offence 
but cannot be punished under it if besides con- 
spiring they actually proceed to commit the offence 
BALA Huppar v. EMPEROR Nay. 157 

—Ss. 79— Acting in good faith— Due care and 

Section 79. Penal Dodo 

ection 44, Penal Oode, requires that th 
pleading exemption should have acted in siod ol 
and the definition of good faith involves due care and 
attention, Jwata PRASAD v. EMPEROR 





All. 
an s. 84, SEE ORIMINAL Procepurse Cong ie 
5 , ’ 
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—— 88. 97, 99—Right of private defence, extent 
of—Time to have recourse to public authorities— 
Whether deprives party of right—Right, when arises 
If the right of private’ defence given bys, 97 

Penal Oode, is subject to the res ; | 

in s. 99, ae 8, 97 would, 

nugatory, it is to be so read, it wi 

resulg that a pereon having a- rae ea 
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law entitles him to protect himself against by 
exercising his right of private defence. 

If the act of mischief has already begun, there is 
more than an apprehension of danger to the property 
and the right of private defence has come into exis- 
tence. If the right of private defence has already 
arisen, if is not expected that a person entitled 
to exercise it should have recourse to the permission 
of the public authorities He is entitled, in view of 
the immediate danger of injury, to defend it 
by exercising his right instead of having recourse 
to the public authorities. ABDUL HADI v, EMPEROR 

l All 649 
ss. 97,105, 425 —Co-sharer in constructive 

possession of joint land digging part of it— 

Mischief — Right to prevent digging— Right of 

private defence of property. 

One of several co-sharers in constructive possession 
of joint land has no right to dig part of it with 
a view to appropriating it for his exclusive use. 
lf he does so inthe teeth ofopposition by another 
who is also in constructive possession, the act 
amounts to criminal trespass. The removal of earth 
from part of the land will diminish its value or 
utility and affect it injuriously Within the meaning 
of s. 425, Penal Code, so as to constitute the act 
an offence of mischiefand the opposite party will 
have every right to prevent the digging which 
amounts to criminal trespassand mischief, ABDUL 
HADI v. EMPEROR All. 649 


—-s8 99,300, 302— Accused stabbing with 
force— Penetration of chest or abdomen—Inference. 
If a person stabs anotherin the chest or abdomen 

with sufficient force to penetrate such structures he 
must be held to have intended to cause such bodily 
injury as is sufficient in the ordinary course of nature 
to cause death. Whether there is premeditation or 
not, Uxcep 4 tos 300, Penal Code, cannot apply 
even if the accused stabbed in the heat of passion 
upon a sudden quarrel when the stab cannot be 
said to have been given without thé offender having 
taken undue advantage, ABDUL AzZIz v. EMPEROR 

` Pat. 574 

SS. 99, 304— Accused himself being the 
aggressor—Beating ending in death of one of the 
assatlants— Accused, if entitled to right of private 
defence. 

Although when a person is attacked while doing a 
lawfulact he isentitled to stand his ground and 
defend himself and the law does not ` intend that 
he must run away to have recourse to the protection 
of the public authorities, where the accused was tot 
doing alawfulact when he was attacked but was 
himself the aggressor and commenced the beating of 
his assailants which resulted in the death of one of 
them, he is not entitled to claim the right of private 
defence of person or property. Joxuv Ram v, Em- 
PEROR Oudh 804 


—ss.100, 304, Part. I—Both accused and 
deceased armed at the beginning of dual—Deceased 
throwing accused down but becoming disarmed— 
Accused striking deceased with knife—Death from 
shock—-Right of private defence, if exceeded. 
Where of -two persons A&B, A was armed with 

a dang and B with a knife, A tried to strike Band 

missed the stroke and the two then grappled with 

each other, in the course of which A was unarmed 
but threw -down B who then struck A with his 
knife and A collapsed and died under the 
shock ; 

Held, that B exceeded the right of private defence 
which‘ he had and that he should be convicted under 


— 
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s. 80t, Part I, Penal Code, 
PEROR 


Wazik MUHAMMAD r, Em- 
Lah, 243 (6) 
S. 109— Person meeting dacoits before dacoity 

and Saat them food—Abetment. 

A person who, though not taking part inthe 
actual dacoity, meets the band of dacoits just prior 
to the commission ofthe dacoity and - brings them 
food, is guilty ofabetment. NGA PYAUNG v. EMPEROR 

Rang 1064 
—s. 120- A=Conspiracy — Gist of the offence— 

Jurisdiction of Court—How determined 

The gist ofthe offence of conspiracy lies not in 
doing that act or effecting the purpose for whico 
the conspiracy is formed, nor in attempting to do 
any of the acts nor in inducing others to do them, 
but in the forming of the scheme or agreement 
between the parties. -lt is not the act done in 
pursuance of the conspiracy but the place where the 
conspiracy was formed or made which determines 
the jurisdiction of the Court and in an indictment 
for conspiracy the venue should be laid where the 
conspiracy was and not where the result of such 
conspiracy was put in execution. GoKALDAS AMARSER 





v EMPEROR | Sind 135 b) 

—_——-§. 120-B. ; 
SEE ARMS ACT, 1878, s. 19-(7) 925 
SEE PENAL Cope, 1860, s. 71. 157 


——— 55, 120-B, 396—Proof of one offence of 
robbery or dacoity— Whether proves conspiracy to 
commit robberies and dacoities. 

Proof of one offence of dacoity or robbery is not 
sufficient to support a charge of conspiring to commit 
robberies and dacoities. JAGANvY EMPEROR 
Oudh 929 
S. 121-A—Charge under— Criminal Procedure 

Code (Act V of 1898), ss. 182, 221, 222— Trial at 

place which was the centre of conspiracy —Juris- 

diction—Names of fellow conspirators, if to be con- 
tained in charge—Violence should not be resorted to 
for overthrowing constitution established law— 

Political views of accused—Relevancy of. 

Where itis evident from the correspondence and 
other facts that a place was one of the centres of 
a conspiracy and ths accused frequently wrote 
letters to persons at that place, the Sessions QOourt 
at that place has jurisdiction totry the accused for 
an offence under s, 121-A, Penal Code. 

Under ss, 221 and 229. Oriminal Procedure Code 
there isno duty on the ‘prosecution to mention the 
fellow conspiraters by name in a charge under 
s.421-A, Penal Code. 

, The law does not prohibit a person from forming 
any views however extreme they may be; if the 
accused confines himself to an academic dis- 
cussion as to the soundness of his views he will 
not be guilty of any crime but having decided to 
go beyond the stage of academic discussion the 
accused should have regard not merely to -the 
attractive doctrines of political philosophers but to 
eee matter-of-fact provisions of the Penal 
Code 

Although the Court has no concern with the justice 
or otherwise of the claims ofthe accused or with 
the rectitude of his political views yet the Court 
may take cognizance of the fact that he does hold 
certain views; for as a guide to hisconduct and 
intention these views are more relevant consideration. 
MAHENDRA NATH Roy ~v EMPEROR All, 833 
—S 147. See CRIMINAL TRIAL Oudh 870 
———-§. 147 —Hirepurchase of lorry— Default in 

payment of instalment by purchaser—Seller having 

legal right to possession through Court—Agents of 
seller using force to recover aa Li —Seryants of 


mban, 





r 
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purchaser in peaceful possession — Altercation— 
Injury to agents—Servanis, if entitled to resist. 
A persor purchased a lorry and paid part of the 
price immediately and agreed to pay the balance in 
instalments. He committed default in payment of 
instalment. Under the agreement the seller company 
was entitled to recover possession of the lorry. While 
the servants of the purchaser were in peaceful pos- 
session of the lorry, the agents of the company. tried 
to recover possession by use of force. The servants 
resisted them and when one of the agents picked.up the 
handle of the bus to start it, it provoked the servants 
andia the course of the altercation that ensued 
the agents of the company received some injuries: 
Held, that though the company had a legal right 
to recover possession through the Oivil Oourt, they 
had no right to recover possession of the lorry by 
the use of force ; that the servants of the purchaser 





did not form an unlawful assembly and that 
they were legally justified in _ resisting the 
attempt of the agents of the company. to’ récover 
forcible possession of the lorry. Nawas Raza v. 
EMPEROR Oudh 696 

s. 149. Sze Paya Cope, 1860, s 396 1064 

s 171-C. SEE HLEecTIons - -668 








—ss. 185—Criminal Procedure Code. (Act V 
of 1898), ss. 195, 537—Prosecution.under 8. 185 — 
Sanction as required by 3,195, Criminal Procedure 
Code —Necessity of—Omission, af cured—Excise sale 

_—Bona fide bidder—Default to pay. difference 
between hisjbidand bid on re-sale of shop--Remedy 
—Civil suit— Criminal prosecution, if proper— 
Excise Manual, s.170, Vol. I, p. 66. 

At an auction sale held by ‘the Excise Officer the’ 
highest bid in respect of thelicense-fee for liquor 
was made by the accused. He madè default, in 
respect of the earnest money which he., had to 
deposit shortly after his bid was accepted and a 
notice was issued to him to show cause why he 
should not be prosecuted for having made default. 
On his failure to deposit the difference between his 
bid and the amount secured-when the shop was re- 
sold, he was prosecuted and convicted of an 
offence under 8. 185, Penal Code : 

Held, (|) that as no complaint was made by the’ 
District Magistrate or the Excise Officer within 
the meaning of s, 195 of the Codé of Oriminal 
Procedure, the conviction of the accused for an 
offence under s. 185, Penal Code, could not be legally 
sustained; KAL 

(2) that the absence ofa complaint as required 
by s. 195, Oriminal Procedure Code was fatal to 
the prosecution and that it was nota mere irregu- 
larity which could be cured by s. 537, Oriminal 
Procedure Oode; 

(3, that the accused, who had been doing buai- 
ness of country liquor vendor for some years, was 
a bona fide bidder at the auction sale and if he 
was unable to deposit the earnest money which he 
was legally bound to do after his bid was accepted, 
his inability was due to circumstances aver which 
he really had no control, and that. under. s5. 170, 
Excise Manual, Vol. I, p. 63 the only legal 
method of recovering 8 ‘loss accruing on re sale was 
by a civil suit against the defaulter, and. consequ- 
ently his subsequent failure to deposit the earnest 
money due from him could not bs made a penal 
offence punishable under s. 185 of the Penal Uode. 
KALI CHARAN v EMPEROR Oudh 784 
——~—s.188—Criminal Procedure Code (Ack V of 

1818, s. 133—Proceedings under—Validity o final 

order — Proceedings for disobedience of. order — 

Validity of prior order, 3 can be quéstioned im trial 
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—Objection as.to non-impleading of a co-sharer in 

proceedings—Whether can be made in trial for 

offence. ` 

A question as to the validity ofthe final order 
made in proceedings under s. 133, Criminal Proce- 
dure Code, cannot be raised at the trial of the 
accused for’an offence under s. 188, Penal Code, 
for disobedience of the order. Where in the pro- 
ceedings no objection has been raised that 8 co- 
sharer was not made a party, it cannot be raised in 
subsequent proceedings under s. 188, Penal Code, 
SUPERINTENDENT & REMEMBRANOER OF LALAL AFFAIRS, 
BENGAL v. KHODA BAKSHA SHAN , Cal. 808 
— s8. 188—Definite finding that action of each 
_ accused led to or caused breach of peace—Whether 

necessary for conviction under 3. 188 

It isnot necessary for a conviction under s. 188, 
Penal Code, that there should bea definite finding 
of the Magistrate that the action of each 
accused led to or caused a breach of the peace. 


Emperor v. Nrazu KHAN Oudh 518 

———-§.193. I 

_ Sez CRIMINAL PrOOEDURE Oone, 1898, s. 195 (b) & (c) 
851 id} 


Sze ORIMINAL Procepure Cope, 1693, s. 476 1075 
—--——S 199—Special Marriage Act, s. 21—Burden 
of proof that statement was false to deponent's 
knowledge—Burden not discharged by prosecution— 

Acquitial. ; 

In a charge under s. 199, Penal Gode, read with 
8. 21, Special Marriage Act, the burden of proving 
that the declaration made was false and that the depo- 
nent knew or had reason to believe that it was false, is 
on. the prosecution, Where inacase the prosecution 
has failed to discharge this burden, the accusad ig 
entitled to an acquittal. Mrs. M. J, WALTER v, En- 
PEROR Oudh 689 
—_————-S. 199—Special Marriage Act (III of 1872), 

s. 21—Offence under—Nature of ~—Declaration made 


under s. 21 — Whether relates to declarant's pro- 


fession of faith at the time of declaration only. 

Apostacy or change ofreligion ora declaration that 
one does ‘not profess any of the known or revealed 
religions of the world is not per se a criminal offence, 
The offence contemplated in s, 21, Special Marriage 
Act, only deals with the declaration ‘of a profession 
of want of belief. in the Obhristian, Jewish, Hindu 
Muhammadan, Parsi, Buddhist, Sikh or Jain religion 
atthe time when the declaration was made. If at 
the time when a person contracts a marriage under 
the Special Marriage Act he makes a declaration that 
he does not profess any of these religions, then it 
cannot be said against him that, because he was born 
into the Ohristian, Jewish, Hindu, Muhammadan 
Parsi, Buddhist, Sikh or Jain religion and had not 
formally renounced any of these religions before he 
made his declaration, he is guilty of an offence under 
8.199 of the Penal Oode. Mrs. M, J. WALTER v 
EMPEROR i Oudh 689 
————5. 211. 

Ske CriMinaL PROOEDURE Cope, 1898, s 195 593 

SEB CRIMINAL PROOEDURE Cone, 1898, s 476 - 1075 
~S. 211—Complaint under s, 211—Sanction 

of Court, when necessary. 
. No sanction is necessary for filing a complai 
under s 211, Penal Code, unless aaa a ag 
fore a Magistrate have preceded the complaint under 
s. 21L. U Ssi Ywert v U Maung Fyr Rang. 845 
———-s83. 211, 500— Dismissal of complaint— 

Second complaint alleging offence under s. 50)-— 

Main inability- of. 

If on tha dismissal of a complaint under s, 211 
Penal Code, a second complaint under sg, 212 can, 
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be filea, then the complainant can certainly ile a 

second complaint on the same facts, but instead of 

alleging an offence-under s. 211 allege an ofience 
under s. 500. U Sein Ywetv. U Maune Fyr 

Rang, 845 

s 250—Dispossession by use of criminal 

force—Necessity of, for order under s. 522, Crin.inal 

Procedure Code. Sze CRIMINAL PROCEDURE CODE, 

1898, s. 522 ‘ Oudh 436 

s 279—Motorist, duties of—Persons loitering 
on the road, if bound to make way for a motorist. 

There is aduty on every user of the road to maka 
a reasonable use of it for the purposes of passing 
along it,and to allow others to do so also, A person 
driving a motorcar has a right to expect that the 
persons negligently loitering on the road would 
make way for him, especially’ when he has seen that 
they were aware of his approach. Even when they 
signalled to him to stop he is not bound to do so, 
whatever the rules of courtesy may be. He has the 
right to assume that they would get out of the way 
when they saw him ignore their signals. 

Motorists are not the only persons who owe a 
duty of care; others also havea responsibility and 
must conform tothe ordinary usages of the road, 
EMPEROR v. HomMNARAIN SUKBAILAL Nag. 541 

s. 300, Excep. 4, when applies—Ojfender 
taking undue advantage — Whether’ essential—Pro- 
vocation that is necessary to bring case within 

Excep. 1 to s. 300—Nature of. 

The provocation that will bring a case within 
Excep. 1 to s.300 must, according to the proviso, 
not be provocation given by anything done in 
obedience to the law or by a public servant in the 
lawful exercise of his powers. Under the first two 
paragraphs of s 99, on the other hand, the right 
of private defence is not ayailable against acts done 
or directed by public servants acting in good faith 
under colour of their office, even though such acts 
may not be strictly justifiable by law ; unlike the 
second proviso to Excep 1, the exclusion of the 
right of private defence is not confined to things 
done in strict conformity with the law, An arrest- 
or attempted arrest by a private person, if not 
strictly justifiable by law, is thus not outside the 
provocation mentioned in Excep. I. ABDUL Aziz v. 
EMPEROR l Pat. 574 


5. 302. DeB CRIMINAL TRIAL , 
1045, 1969 (b) 


s. 302—Arsenic poisoning—Questions to be 
determined by Court, 

In cases ofalleged arsenical poisoning the two 
material - questions requiring determination are, 
firstly, did the deceased die of arsenic poison and 
secondly, had the poison been administered tothe de- ` 
ceased by the accused. Gaya Kunwar v. EMPEROR 

' Oudh 600 
—-—-§. 302—Murder—Absence of eye-witnesses, 

The deceased who was believed to be a ‘womanizer’ 
was murdered and there being no eyée-witnesses ' 
suspicion fell on the accused with whose wife the © 
deceased was believed to have illicit intimacy. The 
accused absconded and was found next in 'an- ' 
other village by a zaildar to whom hé confessed 
the crime and his clothes were found to be blood- 
stained. During the course of the investigation he 
produced a blood-stained hatchet from a pond and 
a psir of shoes from another pond and there were 
impressiovus of shoes near the bed of the deceased 
which tallied with those of thess shoes. It was found 
in evidence that the deceased had illicit intimacy with 
the accused's wifa among other women but the other 
facts were not proved: 3 
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Held, that the evidence was not satisfactory and 
that the accused was entitled to the benefit of the 
doubt. LALU RAHIM MIRASI Y EMPEROR Lah. 164 
——~— $. 302—Refusal of deceased to let accused 

have unnatural intercourse with him ~Accused 

stabbing the deceased with churri—Sentence of death 

—Youth of accused,if extenuating circumstance. 

The accused,a young man of 18 or 19 years of 
age, amonth before the occurrence made indecent 
overtures tothe deceased and asked him to have 
unnatural intercourse with him. Herefused to do 
so and complained to his mother. In spite of being 
rebuked by the mother of the deceased and his own 
grandfather, the accused wanted to play with the 
deceased and on the latter's refusal, he got a churri 
and gave the deceased several stabs causing serious 
injuries: 

Held, that in view of the most objectionable motive 
which the accused had for causing injuries to the 
deceased and on account of the number and nature 
of the serious injuries caused with a sharp-edged 
and pointed weapon of a formidable nature, no 
sentence less than that of death could be passed 
on the accused whose youth was no extenuating 
circumstance. BHAGWAN,CHAND v. EMPEROR 

Lah. 191 

-—— $$, 302, 300, Excep 4—Accused armed 
with spears and lathis—Injuries sustained suggesting 
intention of accused—Offence under s. 352, 1f made 


out, 

In a fight that took place between two sets of 
men, itappeared that the accused were armed with 
spears and other sharp edged weapons 
and persons on the other side were armed with 
lathis only. From the nature of the injuries sus- 
tained, inflicted with spears in the side, breast and 
abdomen, it was clear that the assailants had the 
intention to cause death : ; 

Held, that the offence was one of murder punish- 
able under s. 302, Penal Code and was not covered 
by the fourth exception to s 304. 

- Men who go to attack their opponents with spears 
and vaholas must be held to have, if not the defi- 
nite intention of killing, at least the knowledge 
that they are likely to inflict such injuries 
as will result in.death MUZAFFAR v, EMPEROR 
Lah. 36 
—————$$ 302, 304—Accused strongly suspecting 
fidelity of his wife— 3ummoning of paramour— 

‘Accused acting with deliberation — Confession of wife 

in piiamour'’s presence—Accused stabbing paramour 


to death—Offence, if murder or culpable homicide — 


not amounting to murder—Sentence. 

The accused strongly suspected that his wife had 
gone wrong with the deceased. Acting with consider- 
able deliberation the accusea sent for the deceased and 
when he arrived he asked his wife as to whether she 
was amusing hersslf with the deceased and she con- 
fessed her misconduct with the deceased, Then he 
asked the deceased if it were true and without 
waiting for a reply, drew a knife from his waist and 
stabbed him in his chest which proved fatal: 

Held, that the accused was guilty of murder and 
not of culpable homicide not amounting to murder, 
that it was not a matter of any sudden confession on 
the wife's part that surprised him and took him off 
his balance, but only a confirmation of that which 
hehid already suspected, if he had not really 
believed it. a, 

Held, further, that in view of the fact that the accused 
was aman who was wolnds in his tenderest part 
that be had been brooding over this matter and that at 
the moment of the crime what he wag already feeling 
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was intensified by the way his wife replied to him 
andthe nature of her replies, the sentence might bd 
reduced to one of transportation for life. IMBIOHI 
Koya v EMPEROR Mad. 590 
ss. 302, 304 —Murder —Blow on head with 
sharp instrument with force—Death—Ojfence— 
Intention—Criminal trial. ; 





The ordinary rulein criminal cases is, and must - 


be, that intention isto beinferred froma person's 
acts. Woere a man strikes another on the head with 
a sharp instrument with suchforce as to penetrate 
to the brain, the only possible intention that can be 
inferred is an intention to cause an injury which the 
accused knew would be likely, and indeed bound, to 
cause death. IIMPERORU SAMAT Kata Bom. 1004.. 
———s,304 Sre Prenat Cong, 1860, s. 99 804 
s. 304 (A)—Rash driving — Duty of drivers 

of motor cars to keep cars under 

leaving road—Prima facie proof of negligence. 

A person driving a motor car is under a duty to 
control the car and be is prima facie guilty of 





negligence if the car leaves the road. It is for the - 


person driving the car to explain the circumstances 
under which the car came to leave the road. RATNAM 





MUDALIAR, In re Mad. 573 
— s. 304, part |. Sem Prenat Cope, 1860, 
s. 100 i 243 (b) 
—_—_——-s5, 307. SEE ORIMINAL PRocepurB CODE, 
1898, s. 403 844, 999 





-§,323. SEE ORIMINAL PROOEDURE Cope, 1898, 

s. 403 9 

ss 325-B, 353—Resistance to warrant of 
arrest—Warrant signed by Deputy Nazir not duly 
authorised—Resistance, whether offence—Deputy 

Nazir's power to sign warrants—Practice. ; 

Where a warrant of arrest was signed by the 
Deputy Nazir, an officer who had not been empowered 
legally or given any lawful authority to sign 
warrants and the petitioners who had resisted the 
execution of the same were convicted under ss. 325-B 
and 353, Penal Code ; 

Held, that the warrants were illegal and the 
petitioners were not guilty under s. 325-B, or 353, 
Penal Code. 

The fact that it has been the practice for a con- 
siderable time for arrest warrants to be signed by 
the Deputy Nazir cannot make the signing of them 
by that offcer legal in the absence of due authorisa- 
tion. In re YEDAMA SUBBARAMIAH Mad. 818 (b) 

s. 353. ; 
Sre 0. P. LAND REVENUE Act, 1917, s. 219 803 
Segs Pena Cops, 1860,s. 325-B 818 (b) 


——s 361— ‘Lawful guardian,’ in 8. .361, if- 


includesany person lawfully entrusted with care 

or custody of minor. i 

The words ‘lawful guardian’ in s. 381 are used 
in a wide sense, They are made by the explanation 
to that section to include any person lawfully 
entrusted with the care or custody of a minor. 
JANGLI MIAN v EMPEROR Pat. 791 
———s 366—Charge in the alternative of 

kidnapping and abduction — Separate charges, 

necessity of. 

Where a person is to bə charged in the alter- 
native of kidnapping or abduction of a minor girl, 
a separate charge must be framed with respect 
to each offence. JANGLI Mian v. Emperor Pat. 791 
—$.366—Seduced to illicit intercourse’ in 

s. 363, meaning of. 

The expression ‘seduced to illicit intercourse’ in 
s. 316, Penal Code, is not to be intended te be 
restricted to an inducement to a woman to surrender 





her chastity for the first time, but it canno 


_ 


control—Car - 
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be deemed to include a case where 2 
men takes back a woman with whom he had been 
living until very recently for a period of several 
months during which he had been indulging in 
illicit intercourse with her. JANGLI MIAN v. EMPEROR 
Pat 791 
—.—§. 378—Hirepurchase—Removal of property 
under bona fide mistake of fact—Absence of 
dishonest intention~ Offence of theft, if committed, 
-Where under an agreement of hire-purchase 
the employees of a company were justified in 
taking the parts of the machine supplied by them 
if. instalments were not: paid, and acting on a 
bona fide impression that instalments had not been 
paid, they removed the parts: 
` Held, that at most the employees acted on a 
bona fide mistake of fact and that there was no 
dishonest intention such as is required for a case 
of theft. MUHAMMAD ABDUL KHOYER v, Asaar Kuan 





Cal, 892 

———§. 396, Sze Prnar Cope, 1860, s 120-B 
929 
-865 396, 149—Dacoit shooting owner of 


‘house to avoid opposition—Liability of members of 

dacoit band fer murder. 

Where a person is shot with the object of remov- 
ing opposition which he raised to the approach of 
the dacoit band to his house, and the perscan ‘ dies, 
the murder is committed in committing the dacoity 
and hence s. 396, Penal Code, is applicable and 
every member of the dacoit band is guilty of the 
murder by reason of ss. 149 and 396, Penal Code. 


Naa PYAUNG v. EMPEROR Rang. 1064 
s. 397. 

SEE ORIMINAL PROCEDURE Cone, 1898, s. 403 844 

SEE PENAL OoDe, 1860, 8. 71 157 


——— 5, 397—Scope of. ' 

Section 397, Penal Code, can only be applied to 
persons who actually used deadly weapons at the 
time of the commission ofthe dacoity or caused or 
attempted to cause death or grievous hurt at the 


time. BALA HUDDAR v IIMPEROR - Nag.157 
———-S. 408. Sre CRIMINAL Proozpure Cope, 
1898, s. 222 519 


- S. 408— Charge of criminal breach of trust 
wn respect of amounts colleeted as complainant's 
gumashta—Nature of proof to be adduced—Accused 

, Setting up definite case—Whether bound to establish 

case by evidence. 

Where the accused was charged with criminal breach 
of trust in respect of certain sums which he had col- 
lected as the gumashta in the complainant's estate: 

Held, that in order to establishin the affirmative 
that the accused had committed criminal breach of 
trust in respect of these amounts, the prosecution 
had to give evidence as regards the actual procedure 
that used to be adopted by the accused for the 
purposeof paying in such realizations as he used to 
make and for that purpose it was necessary for the 
prosecution to go into details, to produce and 
prove not merely the pucca books of the estate and 
challans which had been proved for the purpose of 
showing that asum of money was deposited by 
the accused, but the entire book of challans in order to 
prove that noother amounts were neither in fact 
paid nor could possibly have been paid by the 
accused. 

Held, also that when the accused set up a defi- 
nite base of having made the payments, it was not, 
for him to establish that case by oral or documentary 
evidence. Bou4l OHANDRA Karra v -BiseNU Bugoy 
SBIMANI Cal. 559 
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-S. 408—Charge under—Property entrusted 
to accused— Accused, tf should show what has become 
of ùt . 

In a charge under s. 408, Penal Code, it is not 
necessary for the accused to show exactly what has 


‘become of the missing property. When he was 


entrusted with it, if he cannot produce it, he must at 
east give a credible and probable account of its 
disappearance, but he need do nothing more than 
that. Noa Ba MYAT v. ‘EMPEROR Rang. 1035 (b) 


——— s 408— Complaint for criminal mis- 
appropriution — No allegation as to place where 
money was misappropriated— Case founded on 
allegation as to absence of accounting—Court at 
place where account is to be rendered—Jurisdic- 

` tion to entertain complaint, 

Where it is not alleged by the complainant 
that there bas been misappropriation committed in 
respect of the sum which forms the subject-matter 
of a charge or any component parts of it atany 
particular place but the whole of the case as to 
misappropriation is founded upon the allegation 
that there was no.account in respect of the 
money and account was to be rendered at a place 
within jurisdiction of the. Presidency Magistrate's 
Court at Calcutta: i ty 

Held, that the Calcutta Court had jurisdiction 
to entertain the case. ProkasH CHANDRA SIRCAR V. 
Monin OHAND HALDAR Cal 736 


———s 408—Contract Act (IK 0f 1872), 8. 148— 
Supply of waterproof coat to Railway servant— 
Condition for renewal on damage or loss—Contract 
of dbailment — Attempt to pawn the garment— 
Offence, 

Where a Railway servant is supplied a water- ` 
proof on condition that ifit is damaged or lost it 
will be renewed at the cost ofthe Railway servant, 
the contract is one of bailment. Delivery of the 
waterproof coat is an entrustment within the 
meaning of the Penal Code, and when he attempts 
to pawn the garment, he is liable to conviction under 
s. 408 read with 6.511, Penal Oode. NGA Auxe THEIN 
v EMPEROR Rang. 814 
eer S. 409, 
Suz CRIMINAL PROGEDURE Cong, 1898, s. 196-4 Se 





SEE CRIMINAL PRocepuRE Cope, 1898, ss 234, me 


s.409—Clerk of many year's service and in 
position of trust embezzling large sums of money— 

Sentence of five years’ rigorous imprisonment, if 

too severe, 4 

Where the accused who was a person having put 
in many years’ service and wasin a position of 
tiust and wasnot a young man who might have 
been led away easily, embezzled large sums of 
money and was sentenced to five years’ rigorous 
imprisonment ; 

Held, that under the circumstances the sentence wag 
not too severe. ANWAR ULLAH v. Emperor, All. 218 
— s 411 Accused selling articles after theft 

—Inference—Criminal trial. 

The mere fact that the accused sold certain orna- 
ments morethana month after a theft should not 
be based to draw an inference thatthe ornaments 
were the proceeds of a burglary. AMBIT LAH v. 
EMPEROR a _ Lah. 400 | 

--- § 411—Ingredients of offence under. : 

Tn a charge under s. 41}, Penal Code, the prosecu- 
tion has got to prove: (1) that the property was stolen, ° 
(2) that if was received or retained by the accused 


r 


Vol. 148] 


Penai Code—contd. ' 


and (3) that tbe accused krew or had reason to be- 
lieve the property to be stolen. The prosecution 
may prove these three ingredients either by positive 
evidence or by certain presumptions. Horr LAL w. 
EMPEROR All. 141 


— 8, 420— Cheating — Company floated for 
lending money at cheap rates of tnterest—Mere fact 
of scheme being speculative — Whether punishable 
when it is not dishonest or fraudulent 
A floated a company and had employed B, C and D 

as agents or canvassers. The main idea of the 

scheme was to grant loans by four unequal instal- 
ments to each applicant, whether he may bean 
applicant for a small sum of Rs. 50or for a large 
amount of Rs. 5,000. Each applicant had to deposit 
a sum of money with the application and the loan 
was to be made in instalments determined by draw- 
ing lots. It was further provided that these loan 
amounts would be refundable to the company in five 
to eight years’ time according to the conditions 
agreed upon atthe time of the advancement of the 
loan, and the last condition was that all applications 
would be understood to have been put in after full 
understanding and acceptance of the rules and con- 
ditions. Some applicants got loans applied for in 

full. A,B, C andD were prosecuted under s. 420, 

Penal Oode for cheating : 

Held, that although the scheme was highly 
speculative it could not be said that the scheme 
itself was dishonest or fraudulentin the sense that 
iteither represented to the public something which 
was not true, or concealed from them something which 
the company ought to have disclosed, Durcapas 
RADHAKISAN v EMPEROR. -~ Bom 271 


:S. 490 —Damage or harm in body, mind, 
reputation or property not suffered by accused— 
Conviction under s. 420, if can be sustained, 





Where the accused were charged under _ s. 420, 
Penal Oode, for having induced the office of the 
Inspector-General of Police to transfer a lorry to 


their namesfrom thename of another person A by 
producing a doubtful receipt from the latter: 

Held, that the fact that it was admitted that the 
receipt was signed by A .was sufficient authority for 
them .to transfer the lorry in the accused's name 
that the Inspector-General and his subordinate 
were not incurring uny legal liability by the transfer 
nor did they suffer any damage in body, mind 
reputation or property and consequently the accused 
were not liable to conviction. SRIKRISHAN v. EMPEROR 

Pesh. 960 
——~-S 440. See ORIMINAL PROCEDURE Ooops, 

3898, s 288 937 
—--—S. 467. Sree CRIMINAL PROOEDURE CODE, 

1898, s 193-A (2) 
S 471. See CRIMINAL ProcepureE Cone, 1898, 

s 195 b) & fc) 851 b) 
——$,477. See URIMINAL PROCEDURE CODE, 1838, 

B. 196-A (2) 281 


——— 8. 477 — Will — Death of testator — Will 
recered by son from solicitors- No steps taken to 
obtain probabte—A fidavit by son in LandAcquisition 
proceedings that his father died intestate—Conceal- 
ment of will, if made out—Absence of secreiion— 
Offence under s. 477, if committed. 
Theexecutant of a will died and the will after 

execution remained with the solicitors 

February ?, 1926, when it was made over to the 

accused who was the only son ofthe testator. The 





testator also left a` widow’ and a daughter's son. 


The accuged did not fake any steps for. obtaining 
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probate of the will. In order to obtain some money 
from the Land Acquisition Court, he swore an 
affidavit in July, 1930, that his father had died in- 
testate. Afterthe will- had been discovered in 
August, 1932, attempts were made to bring about a 
settlement between the widow and the accused and 
ultimately probate was applied for in respect 
of the will in question and probate was obtained. 
The accused was charged unders. 477, Penal Code: 

Held, that if as matter of fact the accused had been 
advised that, having regard to the terms of the will it was 
not necessary toobtain probate, that would furnish 
sufficient explanation for the action of the accused 
in suggesting inthe affidavit of July, 1930, that the 
testator had died intestate. 

Held, also, that as the accused obtained possession 
ofthe will with the knowledge of the solicitors who 
were responsible for the custody thereof till February, 
1926, it could not be said that there was a secretion in 


. the eye of the law and within the meaning of s. 477, 


v. BANJIT 
Cal 587 

8.477-A. Sse CRIMINAL PROOEDURE CODE, 
1898, ss 234, 235 990 


—---§§ 497, 498—Evidence Act (I of 1872), s. 
50, proviso— Strict proot of marriage, necessity of, 
for conviction under ss. 497, 498, 

Strict proof of marriage is necessary for conviction 
under ss. 497 and 498, Penal Oode. Unders. 498, 
Penal Code, marriage must be strictly proved and 
it is not permissible to base a conviction, on the 
presumption of marriage arising from co-habitation 
for a number of years. GUL MAHOMED v., EMPEROR 

Sind 753 

——— ss 497, 498— Wife driving out husband 
and living with accused—Delay-in complaining by 
husband —Delay, not explained — Inference as to 
connivance. i 
Where a husband was driven out from his house 

by a wife and the accused lived withher and the 

husband, though he saw this, did not prefer a 

complaint promptly but filed a complaint after 

18 months and his silence for this period was 

not explained : 

Held, tbat this led to the conclusion that he pever 
meant to resent or take action against the accused 
for the adultery and might, therefore, have conniv- 
ed at it andthat under the circumstances he was 
not the aggrieved husband who could have the 
adulterer convicted under s. 497, Penal Code. 
GUL MAHOMED V. EMPEROR Sind 753 


Penal Gode. 
KuMAR 


NUHUR OHANDRA SARKAR 





s. 498—Enticement to be punishable must be 
from control of husband, 
The enticement of the wife 
control of the husband before 
convicted under s 498. 

Where it was not- proved that there was any 
inducement or seduction by the accused at the 
initial stage aud the wife feeling a preferential 
fondness for the accused drove her husband. out of 
her house and permitted the accused to live with 


must be from the 
the enticer can be 


er: 

Held, that he could not be held tohave detained 
her in the sense in which the word is used in 
s. 493 GUL MAHOMED v. EMPEROR Sind 753 


s. 499, Excep. 9— Remarks by accused by 
way of protest and for protection of his intereæst— 
Words casting imputation on complainant's character 
— Accused, if protected by Excep. 9. 

A had filed a criminal complaint against the 
servants of B, The Tahsildar of the place wishing 
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to settle the matter called A and B and under 
pressure from the Tahsildar A agreed not to press 
his complaint. B compelled A to appear before 
him whereupon A refused to settle the matter. 
Verbal altercation followed and in the heat of the 
moment A told the Tahsildar that though B was 
an Honorary Magistrate, he had no faith in his justice. 
He further said that B was in the habit of telling 
lies and that he might get A murdered : 

Held, that although these words cast an imputa- 
tion on B's character, they were made in good faith 
and as a protest against the conduct ofthe Tahsildar 
who was trying to use official pressure to bring about 
the compromise between A and the servants of B 
and as the remarks were uttered by way of protest 
and for the protection of hisinterestin the criminal 
charge, A was protected by Excep.9 to s, 499, Penal 
Code. BISHUNATH SINGH V. EMPEROR Oudh 514 


Pensions Act (XXIII of 1871), 5 6 Sze HEREDITARY | 


OFFICES 796 


Pleadings—Amendment of. See Practice Mad, 759 
———— Construction, in case of pariy represented 
by pleader. i ; 
In the case of a party represented by a Pleader, the 
pleadings must be construed strictly, Raman 
OHETTYARYV, Ba THIT Eang. 18 


Possession—Delivery of possession—Occupying the 
premises, whether necessary to constitute delivery of 
possession—Registration Act (XVI of 1908), s 17 (d). 
Whether the premises were actually occupied or not 

is immaterial provided possession was given after 

agreeing to take it on rent. 
Delivery of key of a vacated bungalow is a suffi- 

cient delivery of possession, HARI Crann v, H. H. 

HAMMOND Pesh. 548 (a) 


Power-of-attorney—Construction—“‘Sulenama wal 
baz dava mere janib se badaskhat khud dakhil 
karen "— Power given by wife to husband —Husband 
uf entitled to admit a claim without previously 
obtaining wife's consent. 

Where a power-of-attorney by the wife in favour 
of her husband contained the words “ solenama wal 
baz dava mere janib se ba daskhat khud dakhil 
karen”: 

Held, thatthe words clearly showed that the 
signature of the husband himself on any compromise 
or withdrawal ofa suit would make that compromise 
or withdrawal as binding upon the wifeas ifshe 
herself signed it and that the words‘ ba daskhat 
khud " made it cleat that the husband could admit 
a claim without previously obtaining his wiife’s con- 


sent. KAMALUDDIN Vv, GULZARI LAL Oudh 1174 
Practice. 
DEE Crvit PROOEDURE Cope, 1908, O. XLI, rR- 0 
1140 
SEE [INSOLVENCY 974 
SEE LIMITATION AoT, 1908, ss. 5, 12 (2) 290 


——-—--~ Amendment of plaint—Order compelling 
plaintiff toamend plaint—Acquiescence by plaintiff 
—Defendant's right to object. 

Where the Court orders a plaintto bə amended 
andthe plaintiff acquiesces in the order and takes 
advantage of it, if is not open to the defendant to 
object to the amendment on the ground thatthe 
plaintiff had not made any application for amendment. 
VaIDANTHA OHETTIAR v THIRUMALAI REDDYAR 

è ; Mad. 759 

—Appellate Courts—Order for re-trial where 

case can be remanded under O, XLI, r. 25—Prop- 


riety of. . 


=a ~ 
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Appellate Courts in the mofussil ought not rashly 
and without sufficient cause to set aside a decree 
of the first Court and order are-trial in any case 
in which this can possibly be avoided. In other 
words, they should never do soin any case in 
which it is possible todeal with the matter effecti- 
vely under O XLI, r. 25, KAMLA Prasap SABU v. — 
NAWAL KISHORE Prasap SANU Pat. 167 


-——— Effect of -order stayed by higher Court— 
Whether proper—Expression of opinion by executive 
officer— Whether material, 

The effect of any order may be stayed bya higher 
Oourt, è. e., that a higher Court may prevent an 
order from being acted upon for any length of time 
which the Court wishes 

No expression of opinion by any executive officer is 
material in acivil orother action, A Judge should 
consider the matter before him entirely without 
reference to the expressed opinion of any Govern- 
ment Officer. Suro NARAIN v District Jupes Saan- 
JAHANPUR All.123 
——-—Findings of fact—Appeal. 

Courts of appeal should be most reluctant to 
reverse such findings of fact more especially when 
the lower Court has had an opportunity of seeing 
the witnesses and the case requires the expression 
of opinion as tothe credibility of the witnesses 
called BALGOBIND JHA v LOKNATH JHA TE 

Pat 498 (a) 


f 

Ground to save limitation not taken in plaint 

— Whether canbe taken unless plaint is amended. 
A ground tosave limitation which has not been 
taken in the plaint cannot be taken unless the 
plaint is amended. MAHADEVA SastrigaL v KARIYA- 
KARA Sg Mad, 377 
————in suit. Sem Civ Procepurge Cops, 190s, 
.O-XXI, pr 32, 41 (0) 154 


Sind—Handing over papérs to the decree- 
holder. 

In the case of application for handing over the 
papers to decree-holder the practice in Sindis to 
land over the papers to the decree-holder if he is 
not an unfit person. DHANPATMAL DEWANCHAND v.' 
LABCHAND SARDAKIMAL Sind 150 ° 

New plex involving framing of fresh issue . 
and remand—Whether can be allowed in appeal. 

A new plea necessitating a remand, the framing ` 
of a fresh issue and the trial of a totally new point 
cannot be allowed at the appellate stage. PRITAM 
SINGI v. SUNDER SINGH Lah. 171 . 

Parties — Matter equally within the cognizance 
of both parties. 

No duty should be laid on one of the parties in 
respect of a matter which was or should have been 
equally within the cognizance of both parties, 
KESHORILAL v. COLLECTOR oF ETAB P.C. 546 


Precedent—Authorized reports to be followed, 

Lower Courts should follow the authorized reports 
of the decisions of their High Court rather than 
the unauthorized reports. Mauna OnIt Sunv.Ma 
Pwa SSIN Rang. 908 (b) 

Privy Council—Ques:ion of fact—Onus on 
appellant to satisfy Pitvy Council that High Court 
took erroneous view. 

Where the whole matter turns'on the credibility 
of the creditor and of the insolvent and the Dis- 
trict Judge who had not seen the witnesses found 
their evidence unreliable but the High Court tooka | 
contrary view: 

Held, that it was forthe appellant (the Receiver) 
to satisfy their Lordships of the Privy „Council that . 


x 
- 
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the High Court had taken an erroneous view on the 


question which was purely one of fact, Mauxa Ba 
THAN v Ma PIN P,C. 1 
Pre-emption — Pre-emptor's title, if sustainable 


when original transfer is set aside. 
A right of pre-emption is merely one of substitu- 
tion and not of re-purchase, and when the original 


transfer is found fictitious and has been set aside, 
the title of the pre-emptor cannot be sustained. 
Dir Ram MALU Hans Ras Lah 1013 


Suit for pre-emption referred to arbitration 
—Award—Direction to pay money to vendee— 
Pre-emptor depositing money in Court—Notice to 
vendee issued by Court — Tender, if valid— Civil 
Procedure Code (Act V of 1908), O. XXI,7r.2 if 
applies. 

Where on a pre-emption suit being referred to arbi- 
tration, under the award that was passed, the pre- 
emptor was to pay the vendee an amount within 
a certain period but there was no specific direction 
as tothe mannerin which the money wasto be 
paid and pending proceedings tohave the award 
set aside, the pre-emptor deposited the amountin 
Court and the Court issued notice to the vendee : 

Held, that it constituted a valid tender of the 
money and that O, KAT, r. 2, Civil Procedure Code, 
did notapply asthe deposit was made before a 
decree was passed in terms of the award, SHEO KUMAR 
v. THAKUR PRASAD Oudh 877 
Presidency Towns Insolvency Act (Ill of 1909), 

8, 7—Adjudication—Payment to creditor— Oficial 

Assignee's application to set aside payment—Com- 

petency of. 

The Iasolvency Court has very wide powers of 
entertaining an application by the Official Assignee 
for recovery of money paid toa creditor after the 
order of adjudication has been passed, although in 
the circumstances of any particular case, the Court 
may refuse to exercise its discretion. The question 
is one which should be properly decided by the 
Insolvency Oourt and not bya separate suit. OFFICIAL 
ASSIGNEE V. GHANSHAMDAS HoTECHAND Sind 941 
——_—-S. 7—Property of insolvent outside British 

India— Whether vests in Official Assignee—Order 

In personam against person in  possession— 

finforceability of. 

On passing of the adjudication order the property 
of the debtor ‘firm vests in the Official Assignee 
whether it is situate in British Indiaor not and 
whether the Official Assignee is in a position to get 
possession ofsuch property as is situate outside Bri- 
tish India or not, The law with regard to movable 
property is that in a foreign country,the basic principle 
is mobilia sequuntur personam, Prima facie these 
are governed by the law of the insolvent’s domicile, 

The Indian legislature has always the right to 
legislate in respect of such property, whether 
within or without British India which can he made 
available for distribution amongat the creditors in 
accordance with the principles of International Law, 
provided such property can be made available by 
enforcing an order in personam against the possessor 
thereof. UFFICIAL ASSIGNEE V. GHANSHAMDAS HoTECHAND 

ii Sind 941 
Presumption—Customary Law (Punjab)--Alienation 

—Act of good management— Binding effect—Recital 

in sale deed that vendor intended to purchase other 

land outof sale proceeds—Inference. 

Where although no immediate necessity for a sale 
ig established, ifthe sale has been held to bean act 
of good management, it is binding on the rever- 
sioners, A recital in the sale deed that the ven- 
dors intended to purchase other land with the pro- 
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ceeds of thesale, shows that a representation of 
this kind was made tothe vendees and it might 
have heen:believed by them in good faith. Monax- 
MAD CHIRAGH v FATTA Lah 209 
Provident Funds Act (XIX of 1925), s. 4 (1) (a) 

—Provident fund paid to son -- Liability to 

attachment for father's debts. 

Where the amount deposited by a person in a 
Provident Fund has been paid over after his death 
to his son under s. 4 (1) (a) of the Provident Funds 


Act, 1925, it cannot be deemed tobe assets of the 
depositor in the hands of his son andis not, there- 
fore, liable tobe attached for the debts of the 


BALAJI SINGH 
Mad, 491 
Provincial Insolvency Act (V of 1920),s 2, cl. (d) 
— Property,’ meaning of—Trust property in the hand 
of an insolvent— Whether can be treated as part of 
his estate. 

Trust property in the hands of an insolvent cannot 
be treated as part of his estate. It is not open to the 
Court to direct the Receiver in insolvency to deal 
with assets other than those belonging to the persons 
who have been adjudicated insolvents. BENARSI Das 
v BHAGAT Ram CHAND Lah. 550 
———-88 4(2), 54 (4),(2), 75 (2)—Application 

by Receiver under s 54—District Judge annulling 

payment to creditor— Application to be added in the 

Schedule of creditors — Appeal to High Court— 

Further appeal—Competency of. 

The District Court annulled a payment which had 
been made toa person by the insolvent within three 
months of the application for insolvency and the 
appeal by him to the High Court having been dis- 
missed, he applied to added in the schedule of 
creditors. The .High Court directed that he be added 
asa creditor. On appeal to the Privy Council by the 
Receiver of the estate ofthe insolvent the creditor 
raised a preliminary objection to the competency 
of the appeal, maintaining that unders 54 (2) of 
the Provincial Insolvency Act the decision of the 
District Court was final, subject only to a limited 
right of appeal tothe High Court under 8. 79 (2), 
any right of further appeal being thereby excluded: 

Held, that theobjection was not maintainable and 
that when such a right of appeal was given to one 
of the ordinary Courts of the country, the proce- 
dure, orders and decrees of that Court would be 
governed by the ordinary rules of the Oivil Proce- 
dure Code, Maune Ba TuHaw, RECEIVER v. Ma PIN 

P.C. 1 

——— S5, 4, 53 — Alienation by insolvent—Subse- — 

quent alienee made a 'party—Original transfer 

falling through—Subsequent transfer, if tobe set 
aside. 

Where the original alienation by an insolvent is 
challenged and the subsequent alienees are also 
made parties, the subsequent transfers should also 
be set aside when the original transfer falls through, 
as the former cannot have any greater validity than 
the latter Ifthe Insolvency Oourt has no power 
to do sounder s. §3, Provincial Insolvency Act, it 
has power to do sounder s. 4. Dir Ram MAL v. 
Hans Rag ' Lah. 1013 
— —ss 5, 23, 31--Warrant for arrest pending 

application for adjudication— Arrest not effected— 

Application for order of protection—Jurisdiciton 

of Insolvency Court to grant, protection order. 

ln tbe faces of ss. 23 and 3l of the Provincial 
Insolvency Act, the Insolvency Qourt has no inherente 
jurisdiction, under s. 5 of the Act, to passa protec- 
tion order ór to directthat the warrant of arrest 


deceased. THAJ MUHAMMAD SAHIB vV 


` jssued against the alleged insolvent by any Oourt in 
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execution ofa money decree should not be executed. 

. Where pending an application for adjudication a 
warrant for arrest of the alleged insolvent was issued 
in execution of a money decree but actual arrest was 
not effected and he applied to the Insolvency Court 
for an order of protection : ` 

Held, that the Oourt had no power to pass an ad 
interim protection order. GHULAM Sarwar v. Guru 
PIARA ; Lah, 975 
——-8. 6 (g)—Suspension of payment—What 

amounts to—Principles to determine if statement 

of debtor amounts to suspension of payment—Offer 
of available cash and:security for balance of debt— 

Admission of debtor, if sufficient. 

When it has to be decided whether a debtor's 
statement amounts to suspension of payment or not, the 
following principles may be applied. The first is 
that a mere statement by a debtor that he is unable 
to pay his debts, however insolvent he may be, is 
not necessarily a notice within the meaning of the 
Act that he is suspending or about to suspend pay- 
ment. The second principle is that one has to 
ascertain what the words used by the debtor would 
reasonably and ‘ordinarily mean to the mind of a 
creditor, The third is that in construing the state- 
ment ofthe debtor it has to be seen whether he 
has clearly indicated that not only is he not going 
to pay a particular creditor but that” he intends to 
deal with his creditors collectively Although no 
written notice of such suspension’ is necessary, yet 
it must be ina sense formal and must - not merely 
be the result ofa casual conversation. . 

Where the debtors offered to their creditors such 
cash as was in their. possession and security for the 
balance of the debt : 

Held, that it was nota mere refusal to pay ora 
refusal to treat with the creditors under any circum- 
stances and could not be treated as notice of suspen- 
sion and that the admission of the debtors was not 
sufficient to bring it within the meaning of s 6 (g), 
Provincial Insolvency Act, LAKHI Prasap v UGRAH 


M ISRA : Pat. 39 
S. 9 (1) (C) See COLONIZATION oF GOVERN- 
MENT LANDS (PUNJAB) Act, 1912 832 


$.10—Application to be adjudicated insol- 
. tent by debtors—Prima facie grounds for believing 
he is unable to pay debts—Adjudication orders, if 
to be passed—Nature of debts—Enquiry if debts 
are real or fraudulent—When to be made.: 

Where a person applies to be adjudicated as an 
insolvent, if there are ‘prima’ facie grounds for 
believing thetheis unable topay his debts, the 
Qourt should not hold an inquiry for the purpose 
of determining whether some of the debts mentioned 
in his petition are real debts or whether there has 
been fraudulent concealment of his property or 
whether he has transferred his property benami 
to defraud his creditors, These are matters to be 
dealt with upon the debtor's application for bis 
discharge, SASHI Buusas Marty v. NANI Buosan Boss 

; Cal. 131 

S$ 23, SEE PRovinora, Insotvency Aor, 1920 

'B Š 975 
——-—-— S, 24— Creditor's petition — Insolvent 
admitting debt—Issue not framed on the point— 

Appeal—Dismissal of petition without giving oppor- 

tunity to creditor to ‘produce proof of debt— Legality 

of = 

Where an insolvent has admitted the debt due to 
the creditor petitioner and the lower Court has not 
c@nsidered it necessary to frame an issue and call 
for further proof, it is open to the District J udge 
in appeal to frame an issue op the point and to 
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remand the case for further evidence ifhe thinks 
fit to do so. But he is not justified in dismissing 
the petition without giving the petitioner an oppor- 
tunity to produce proof of his debt. Ram PRASHAD v, 
RATTAN CHAND Lah. 910 


S 28—Promissory note by manager of joint 
Hindu family— Insolvency of manager—Debt not 
proved—Suit against other members of family— 
Mazntainability. 

The Ist defendant executed a promissory note to 
the plaintiff when he was the managing member of 
the family of himself and defendants Noa. 2 to 5. He 
became insolvent. The plaintiff then instituted a 
suit against the defendants on the promissory note. 
The. suit was-dismissed as against the estate of the 
Ist defendant asthe debt was one proveable in in- 
solvency buta decree was passed against theshares 
of the other defendants on the ground that the 
et was incurred for family purposes, On ap- 
peal : i 

Held, that though the suit could not be maintain- 
ed against the estate of the Ist defendant a decree 
could be passed against the shares of the other 
defendants in the family property. BASEDDULAGARI 
OBINNA:-VEERIAH v.. GURIVI ËEDEI Mad. 831 


——— 85 28, 51—Decree ajainst Hindu father— 

, Attachment of joint faimly property—Subsequent 

adjudication of father asinsolvent—salé of pro- 

perty in  execution—Decree-holdér’s ‘right to 
proceeds representing shares of song as against 

Official Receiver—Hindu Law—Decree against 

father—Right to sell sons’ shares. f 

A person instituted a suit against a Hindu father 
and attached before judgment: the joint family prop- 
erty of the father and his three ‘sons, as the property 
of the father. He obtained a decree in’ 1926 and 
applied forthe sa’e of the attached property. The 
judgment-debtor, filed an insolvency petition in 
1921 and he was adjudicated insolvent. ‘I'he property 
which had been attached was sold and the decree- 
holder claimed three-fourths of the ‘sale proceeds. 
‘the Official Receiver objected : : 

Held, that as the petition for adjudication was 
presented only after the date of the attachment and 
after the father’s power of disposal over. the sons 
shares had been destroyed by the attachment of the 
shares, the Official Receiver was not entitled to deal 
with thesons’ shares by reason of the order of 
adjudication and the decree-holder was entitled to 
the three-fourths of the sale proceeds representing 
the sons’ shares, subject to the right of thesons 
to establish that the debt was illegal or immoral 
and not binding on them. | 

Held, also, that's. 51, Provincial Insolvency Act, 
had no application to the case, for, in so far as there 
had been an execution against the shares of the 
sons, it Was notan execution ‘against the property 
of the insolvent. OFFICIAL REOEIVER COIMBATORE v. 
ARUNACHALAM CHETTIAR Mad 787 
e S. 31. SEE PROVINCIAL INGOLVENOY Act, 1920, 

8. 5 | 975 

S. 41— Court finding insolvent . is not: 
entitled to absolute order—Conditional order, 
propriety of. 

Under s. 41 (2), Provincial Insolvency Act, 1920, 
it isopen to the Court to pass one of the three kindg 
oforders specified therein. lf the Court considers 
that the insolvent is not entitled to an absolute order 
of discharge, it must consider the question whether 
& conditional order under cl. (b) or cl (c) of the 
8. 41 (2; cannot be suitably passed. In most cases 
such an order is found to be suitable and cases where ; 
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a Court refuses a discharge unconditionally and for 
ever are rere, Fazal DIN v. NATHU Mar Lak. 971 
S. 42— Application for absolute discharge— 

Cnus of proof on insolvent. 

On anapplication by an insolvent for an absolute 
discharge, under s 42 (a) it is incumbert on the 
insolvent to show that the fact that he was notable 
to pay eight annasin the rupee on the amount of 
his unsecured liabilities had arisen from circum- 
stances for which he could not be justly held res- 
ponsible. It -is not necessary for the creaitor to 
show inthe first instance that the insolvent was 
guilty of fraud or dishonesty. Faza DIN v NATHU 
Mau Lah. 971 


————s 51—Civil Procedure Code (Act V of 1908), 

TO XXI, r. 90—Auction sale—Only proceeds of 
sale vest in. Receiver —Sale,if can be set aside by 
application by Recezver. 

When an auction sule has taken place the proper- 
ty itself no longer vests in the Court or in the 
Receiver, but under s. 51, Provincial Insolvency Act, 
the sale proceeds are at the Receiver’s disposal. 
There is no express provision in the Act enabling 
the ‘Receiver to apply to: set aside the sale. Nor 
can thesale be setaside on anapplication by the 
insolvent. ` KISHAN SWARUPU MAKUNDI LAL 

pa e All, 891 


s. 52—Receiver, if includes interim recetver. 
The word ‘Receiver’ ins. 52, Provincial Insolvency 
Act includes an interim receiver, Fiem Gaansyym Das 
HANUMAN PRASAD v. JAINARAIN ` All. 417 
———— S, 53. Sez PROVINCIAL INsoLTENCY AoT, 1920, 
'Bå4 l 1013 
——s 54 (4), (2) Ses .PROVINOIAL - INGOLVENOY 
Act, 1920, s 4 (2) 1 
———g§ 75~—Adjudicition as insolvent on petition 
of two creditors — Official Receiver declining to 
apply to set aside mortgage executed by insolvent— 
Application by creditors for annulment — Granting 
of—Appeal by mortgagee -Offictal Receiver and 
creditors, if necessary’ parties—Gross negligence— 
New parties, if can be added—Appeal— Civil 
Procedure Code (Act V of 1908), O. J, rr. 3, 10, 
Where on the application of two creditors a 
person is adjudged insolvent and the Official Recei- 
ver declines to'apply for the annulment of a mort- 
gage made by the’ insolvent and the creditors 
‘apply to the Oourt to get the mortgage an- 
nulled, the Official Receiver and the creditors are 
necessary parties to an appeal against the order 
annulling the mortgage. If they are not impleaded 
ds parties, the appeal is incompetent. This is not 
a case of mistake but of gross negligence and 
‘amendment should ‘not be allowed at the stage of 
appeal so as to add new parties GHULAM Suarar 
v. LACHEMÀN Dass Lah. 329 (a) 
——— 8 75 (2). Sse PROVINOIAL INSOLYSNOY AOT, 
1920, s 4 (2) : 


Provincial Small Cause: Courts Act /iX of 
1887), 8. 23—Suit for damages for trees appro- 
priated by tenant—Relief depending on proof or 
disproof of title—Cognizability in ordinary Civil 
Courts 
Under s. 23, Provincial Small Oause Courts Act, 

a suit is barred from the jurisdiction of the Small 

Oause Court when the right of the plaintiff and the 

relief claimed by him depend upon the proof or 

disproof ofa title mentioned in that section, Where 
the relief of damages for “which the plaintif asks 
does depend upon the proof ordisproof of the title 
of, the plaintiff to trees which constitute 
immovable property, the suit is entertainable by 
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I ivil Courts. Kasuiv.Jacoo BAI 
et A - 4 All. 888 
— —— s 27- Munsif invested wuh powers of 

Small Cause Court Judge trying small cause suit 
on ordinary file— Appeal from decision—Competeney 
of. 
Where a suit .which is cognizable by a Court of 
Small Causes is tried by a Munsif invested with ths 


powers of a Judge of the Court of Small Oauses, 
in his ordinary file, the decision in the sults not 
appealable, MUHAMMAD ISMAIL V. Lat Mra Cal, 14 


Sch. |, Art 31—Suit for share. of profits— 
Allegation that plaintiff was an occupancy tenant 
with defendants—LIssue as to rights between co-tenants 
inter se—Suit, if cognizable in Small Cause Court— 
Agra Tenancy Act (III of 1926), s. 273. 

A suit for the plaintifi’s share of the profits of an 
ccupancy holding, on the allegation that the defend- 
ants were in possession of the holding, that the 
plaintiff was a joint occupancy tenant with them and 
was entitled to a half share in the profits for the years 
in suit, is cognizable inthe Revenue Court inasmuch 
as if the suit is to be entertained by the Small Oause 
Court, the first issue that will have to be decided is 
whether the plaintiff is a joint tenant with the defend- 
ants in the holding and the Uivil Court has no 
authority under s. 273, Agra Tenancy Act, to refer an 
issue of this kind between co-tenants to the Revenue 
Court. Ram KALI v. KAMTA PRASAD All. 640 
Public Gambling Act (IIl of 1867), ss. 5, 10— 

Information that gambling was likely to take 

place in a house—Issue of warrant—Legality of— 

Illegal warrant—Search witness, if can be examined 

under s. 10—Presumption that persons were in 

house for gambling only— When arises. 

Where a warrant under the Public Gambling 
Act recites that information is received that gambl- 
ing was. “likely to take place” in the house which ° 
waa searched, not upon information that the house 
was being used as a common gaming house, it is not 
in strict accordance with the provisions of s. 5 of the 
Act. -Section 10 must be read strictly 
and if the warrant is not issued strictly in accord- 
ance with the provisions ofthe Act, then a person 
found in the house when itis searched may not be 
examined under s. 10. 

The presumption ‘that 





- persons found on the 


„premises when a house is searched were there for the 


only arises when the search is 
legal, When the search has proceeded upona 
warrant whichis not in compliance with 8.95, no 
presumption arises against those found in the 
premises. HBHIRUG V. EMPEROR All.1128 
Punjab Courts Act (VI of 1918), s. 39. Sze 
MORTGAGE ` 234 
s, 41—Application for certificate nol made 
within 30 days of order—Absence of legal evidence 
to show sufficient cause for delay—Jurisdiction to 
grant certificate. ` i i 
Where an application for the.grant ofa certificate 
under s.4], Punjab Courts Act, is not -fled -within 
30 days of the order; it is the duty of the appli- 
cant to explain the delay for every day that expires 
beyond the period allowed. The Court has no power 
to grant a certificate regarding custom on an applica- 
tion. made after the expiry of the prescribed period 
of 30 days from the date of its decree where there 
is no legal evidence on which it could have satisfied 
itself that there was sufficient cause for extending the 
prescribed period. Where nevertheless the Court hes 
granted a certificate which he has no power to grant, 
it ig not a proper certificate and in the absence ofa 
roper certificate the lower Court's finding on a 


+ 


purpose of gaming 


= 
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question of custom cannot be challenged. Ran SINGH 
v MILKIAT SINGH Lah 1126 
Punjab Limitation (Custom) Act (I of 1920,, 
Arts 1, 2—Transfer by widow not merely of her 
life estate but the absolute estate with concurrence 
of next reversioner ~Whether constitutes ‘alienation’ 
—Suit to set aside transfer—Whether governed by 
special period of limitation prescribed in the Act. 
Where a widow governed by Punjab Oustomary 
Law, purports to transfer not merely her life in- 
terest but to make over the properties themselves 
with the concurrence of the next reversioner, the 
transfer constitutes an ‘alienation’ within the mean- 
ing of Arts. 1 and 2, Punjab Limitation (Custom) 


Act anda suit to set aside the transfer must bs 
instituted within the special period of limitation 
-provided in the Act, even assuming that a mere 


transfer bythe widow of her life-estate in ancestral 
property would not be within the purview of this 
enactment, Sat BHARAI v. BARKHURDAS SHAH 
P.C 551 
Rallway—Agreement to convey goods at maund rates 
—Ratlway Company subsequently charging at 
waggon rates—Whether proper—Contract—Binding 
nature of. : 
When a Railway Company makes a contract with 
a consignor to convey his goodsat a particular rate, 
the Railway Company is not entitled to subsequent- 
ly alter the basis of calculation merely because it 
had used for the conveyance of the goods a much 
larger waggon than the one actually necessary, to suit 
their own convenience. Where the railway receipt 
is given charging certain goods according to maund 
rates, the railway is not entitled to charge subse- 
quently at waggon rates, even though larger waggons 
may have been used for the purpose, DALIP SINGH 


v. SECRETARY OF STATE All 610 
———-Risk Note Form A. Sse Contract ACT, 
1872, 5. 73 226 (b) 


——_——Suit against State Railway—Secretary of 

State, if necessary party. 

In a suit against a State Railway unless the 
Secretary of State isimpleaded the railway is not 
liable. JAMUNADAS RamJas v. [Hast INDIAN RAILWAY 
Co , LTD. Pat. 396 
80 —Principles 

and scope of. ° 4 

The principle underlying s.80 is that the Rail- 
way which takes delivery of goods with an under- 
taking to carry it safe is an agent forthe Railways 
over which the goods have to “pass in order to 
reach its destination and vice versa The consigner 
is a third person. He contracts with the particular 
Railway to deliver to him at a particular station 
the goods consigned and the arrangement of car- 
rying the goods is between the Railways over which 
the goods has to pass and hasnothing to do with 
the consignor. JAMUNADAS RAMJAS ~v. HAST INDIAN 
Raitway Oo., LTD Pat. 396 
—S, 72 —Risk Notes A and B--Suit for damages 

by consignor—Due execution of risk note—Burden 

of proof—Deterioration—Reéfusal to take delivery 

—Right to damages -Interest on damages. 

Where a consigner of goods for carriage toa 
railway administration brings a suit for damages 
onthe railway receipt and the receipt specifically 
mentions the existence of risk notes in respectofthe 
transaction, the burden of proofis on the consignor 
(ip prove that the risk notes had not been signed by 
the plaintiff or with his authority. 

The consignee of goods claiming damages for 
deterioration 1s not entitled to refuse to take delivery 
but should take delivery and sue for the loss, and 
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where, owing to his failure to take delivery, no 
evidence exists regarding the amount and extent of 
damage, he cannot recover any compensation. 

Where a consignor by not taking delivery of the 
goods puts himself ina wrong position. itis only 
by showing special circumstances that he canbe 
given an award of interest on damages. SECRETARY OF 
State v DEVI DITTA Man Lah 489 

S.72—hisk Note Form B—‘Rate, meaning 

of—Constgnment sent under Risk Note Form B— 

Amount charged less than that for carriage at 

owner's risk—Consignor and consignee, tf bound by 

clause exempting Railway Company from liubility. 
- Where the amount charged by the Railway Uom- 
pany on consignment sent under Risk Note B is 
less than what would have been payable if the 
goods were taken atthe owner's risk and is much 
less than what would have been payable if the 
goods had been taken at railway risk, the consignor 
or consignes will be bound by fhe clause exempting 
the Company from all liability. 
' The word ‘rate’ mentioned in Risk Note form B 
means the charge per maund for the minimum 
quantity. Jain Grass Works v. SECRETARY oF STATE 
j All. 419 
————s88, 72, 80—Risk Note Forms AÁ and H— 

Inability of Company—'Misconduct, meaning of 

—fatlure to provide against rain water forcing 

itself into wagon -Damage to  consignment— 

Misconduct, 1f constituted—Admission of loss by 

Company—Onus of proof as to how consignment was 
‘dealt with 

The liability of a Railway Oompany under Risk 
Notes A and H, arises when loss, deterioration or 
damage arises from ‘misconduct’ of the Railway, 
Administration’s servants, Ordinarily, ‘misconduct’ 
means failure to do what is required of a person to 
do. It is the duty of tha Railway administration to 
provide against such ordinary contingency, as 
rainwater forcing itself into the wagon and causing 
damage to grain, etc., in it. The fact that rain 
water did enter the wagon and caused damage to 
the plaintiff's consignment is itself sufficient to 
show that proper and requisite precautions 
were not taken by the Railway Administration to 
provide against such contingency. 

The word used in the Risk Notes A and H is “ mis- 
conduct ” and not “wilful misconduct.” A mere 
omission to do whatis expected of a person to do 
constitutes misconduct, whereas if such failure is 
directed to intentionally cause mischief or loss to 
any person, then itis called “ wilful misconduct." 
Although the Railway Administration or its servants 
may not have intended to cause any damage tothe 
consignment and with that object neglect to do their 
duty, yet a mere neglect,of duty will charge them 
with misconduct and bring the case within the Risk 
Notes. 

Where the Railway Company admits the onus, 
the onus of how the consignment was dealt with 
and its condition throughout the transit lies upon 
the Railway Company and their failure to enlighten 
the Court on the point cannot prejudice the con- 
signor’s claim. JAMUNADAS vV. IDAST INDIAN RAILWAY 
Oo, TD. Pat. 396 
———S. 101. Sze ORIMINAL TRIAL 66 
Receiver —Partnership—Order that Receiver was 

to carry on proper management of firms — Legality 

of —Appointment of party to suit as Receiver— 

Whether proper—Receiver forfeiting confidence of 

opposite party—Setting aside of appointment— 

Necessity of. 

- In all cases of partnership, the true rule as to 
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the appointment of a receiver is that a receiver. is 
generally appointed for the purpose of realising the 
assets of the karbar with a view to its winding up 
and for such purpose, namely with a view to the 
winding up of such business, to carry on the business 
in. so far as is necessary and incidental to such 
winding up. There is no warrant for an order that 
- the receiver is to carry on the proper manage- 
ment of the firms. The Court will mot interfere for 
the management of a partnership except as incidental 
to the object of an action to wind up the concern 
and divide the assets, 

The ordinary rule that no party should be appoint- 
ed as a Receiver except by consent can be departed 
from only in exceptional cases, as for instance, in a 
case of partnership where there are no allegations of 
fraud and where the carryingon ‘of the business 
depends on the personal credit of one of the members 
of the firm. 

Where a party to the suit has been appointed 
Receiver, if it is found that he has forfeited the 
confidence of the opposite party, the order appointing 
‘him as Receiver should be set aside. RADHA KANTA 
PAL v. BENODE BEHARI LAL | Cal. 459 
Record of Rights—EHairy in, if can ‘supply the 

place of a title deed, 

. No entry inthe village Record of Rights, can 
supply the place of atitle deed and a transferee who 
acts on such an entry as evidence of the title of his 
transferor, cannot be held to have discharged that bar- 
den. HARGOVIND PRASAD V. AMBIKA DUTT Kam 


Oudh 422 
„Registration Act (XVI of 1908), s. 17. Sse 
~ TRANSFER OF PROPERTY ACT, L8&2, s. 107 684 


s. 17—Mere contract for sale of immovable 

property—Registration—Necessity. _ . 

A mere contract for the sale of an immovable prop- 
erty does not require registration as it does not 
‘purport to create an interest in such property. 
SOHAN Lat v ATAL NATH All. 229 

$8.17 (b), 49—Charge amounting to mort- 
gage but not regtstered—Debt on the charge, if 
secured debt. 

Where the charge amounts to a mortgage and is 
not registered, the mortgage is of no effect under 
ss. 17 (b) and 49, Registration Act. The holder of 
a decree on such a charge is ‘not a secured 


“creditor. Firm GuansayaAM Das Hanuman PRASAD 2, 


JAINARAIN VARMAN “All. 417 
- s 17 (d). See Possession 548 (a) 
ss 34, 77—Suit for compulsory registration 

- of document—Question to be decided—Questions of 
consideration, etc.—Relevancy of—S. 34, if subject 

tos, 11. 

In a’suit for compulsory registration of a document 
the only question .whichthe Court has to decide is 
whether the document bears the genuine signature 
of the alleged executant. Enquiry into questions of 
consideration or fraud, etc., are not relevant. 

Section 34, Registration Act, is subject to s. 77 
Consequently the refusal to register a documenton 
account of the executant not having appeared within 
“the four months prescribed, can be interfered with 
by the Court in a suit under s, 77. ‘ RAMASWAMI 
OHETTIAR V, SRINIVASA PILLAI | Mad. 94 
‘Rellgious Endowment—Co-trustees— Liability for 

negligence—Loss to estate due to disunion and 

impossibility of management—Liability of trustees 

—Trustee—Liability for not recovering arrears of 

rent, limits of ~Trustee erecting building over temple 

site—Liability, extent of— Malabar Law— 

Devaswams. i . 

Where the greater part of the arrears’: due from 


+ 
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“Yong to the particular Gurdwara but 


. SINGH v. SUGHITA 


“they sought to set aside, it is not open to 


dope 
- “Xév 
Religious Endowment—~coneld. 


tenants is interest. and not principal, trustee 
landlords should. not be held liable for not recovering 
the entire arrears from the tenants. f 
Trustees are liable not only to account for the 
moneys that have actually come into their hands but 
also’ for monéys which might have come into their 
hands if',they had acted with due diligence and 
without gross negligence, and in all cases they 
would be liable for the result of their gross neglig- 
ence. But where there are a number of trustees 
and: where there is such disunion among them that, 


‘however much a particular trustee or trustees are 


honest, diligent and willing to discharge their duty, 
it is practicàlly impossible to carry on the manage- 
ment properly, the trustees could not be made 
jointly and severally liable for the impossibility of 
the management which has been the result of their 
disunion rather than gross negligence or wilful 


. default. 


Where one of the co-uralers with the knowledge of 
the others constructed a building over a site belong- 
ing tothe temple: 

Held, that he was liable only to pay the ground 
rent and could not be ordered to pay any compensa- 
tion which the devaswam may have to_ pay for the 
building. VasuDEVAN ADISERPD ~v, BHAWADASAN 
NAMBUDIRT - Mad. 1155 
Res judicata —Consent decree, if operates as res 

judicata as against persons other than those con- 

senting to the decree, 

It is extremely doubtful whether a consent decree 
as opposed toa decree passed on contest, can be 
held to be res judicata as against any persons other 


than those who consented to that decree. MOHAMMAD 
Hayat v. GHULAM MOHAMMAD Lah. 548 (b) 
. Restitution for conjugal rights, suit for— 


‘Nature of. See FVIDENOE Aor, 1872, s. 4. Rang 67 
Riwaj-i-AmM, entry in. Ses Ousrom (Punsas) 547 
Sale of Goods Act (III of 1930), s 30. Szz 

Contract Act, 1872, s. 108, Excep. 1 822 
Second appeal—Finding based partly on evidence 
held inadmissible and irrelevant—Power of . second 
Appellate Court to see if there is other evidence to 
support the finding—Civil Procedure Code (Act V of 
1608), s. 100. 
Where the District Judge has based his finding 


‘partly on evidence which he had himself held to be 


inadmissible and wholly irrelevant, it is open to the 
Court of second appeal to seeif there is other evi- 
dence on the record to support the finding. PURAN 
| | Lah. 1058 
Lower Appellate Court misdirecting itself 

in considering the point to he decided—Finding on 

this point, if binding in second appeal. SEE CONTRAOT 

AoT, 1872, 8.427 434 

Suit to set aside a transaction-- Trial Court 
upholding transaction to some extent—Plaintiffs not 
appealing to District Judge—Whether plaintiffs 
can agitate the point in second appeal. 

Where the plaintifis have not appealed to the Dis- 
trict Judge against the decree of the trial Court 
upholding toa certain extent a transaction which ` 
they ot ag them to 
re-agitate that point in second appeal, ABDUL RAHIM 
Kuan v. Lazia Ram Lah, 1091 
Sikh Gurdwaras Act (VIII of 1925), s. 5 (1), 37, 

.133—Dismissal of mahant's claim petition— Absence 

of declaration that lands belong to Gurdwara— 
` Restitution by executing Court—J urisdiction— Civil 

Procedure Code (Act V of 1908), s. 144. e 

A Gurdwara Committee has no statutory. power 
to hold possession of properties which do not be- 


which have 
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sikh Gurdwaras Act—concld. ~- 


been found to belong toa local Nirmala Dharam- 
sala with which the Gurdwara has no concern 
whatever. 
lt is not the mere fact of dismissal of the mahant’s 
petition of claim under s 5 (l), relating to the 
lands which entitles the Gurdwara „Committee to 
retain possession, buta declaration by the Tribunal 
that they belonged to the Gurdwara. Where no 
declaration has been made by the Tribunal its deci- 
sion does not debar the executing Court from car- 
rying out the provisions of the ordinary law in 
making restitution of properties which had been 
improperly seized by it in execution of its decree 
which has since been reversed. SAHIB SINGH V 
BHAGAT SINGH Lah 335 
S 8—Petition under s, 8—Petitioner must 
first show that he is a hereditary office holder— 
Absence of proof—Appeal against decision of 
Tribunal—Competency of. i S 
Before a person can put in a petition unders, 8, 
Sikh Gurdwaras Act, he ‘has to establish that he 
was a hereditary office-holder. If he is not such 
the petition is not competent, nor his appeal against 
the decision of the Tribunal -maintainable. TEHL 
SINGH V. Harnam SINGH Lah. 1007 
-5 16 (2) (ili)—Dharamsala founded by 
villagers and used- for worship of the Granth Sahib 
-—Hntertaining of wayfarers not the primary object 
of the dharamsala— Institution, if a Sikh Gurdwara. 
An institution wasa dharamsala founded by the 








villagers and used for the worship of ` the Granth 


Sahib and also for the entertainment of wayfarers. 
It was not established that its primary object was 
simply the entertainment of wayfarers ; 

Held, that the institution came within the provi- 
sions of s. 16 (2) (iii), Sikh Gurdwaras Act and ‘that 
it was a Sikh Gurdwara. Urram ‘Dasv BALWANT 
SINGH me oS Lah. 185 
——--— 8.16 (2) (iII)—Dharamsala in Sikh -Village 

the only place of worship in the village— Reading of 

- Granth Sahib in dharamsala—Dharameala, if not 

a Sikh Gurdwara by mere fact of mahant being 

an udasi. ii 

Where the village where the dharamsala in ques- 
tion was situated was a Sikh village andthe dharam- 
sala was the only place of worship there and the Granth 
Sahib was read there but the mahant was an 
audasi: i 

Held, that the fact that the mahants had been 
all udasis was a feature common to many Gurdwaras 
admittedly Sikh and that the dharamsala in question 
was a Sikh Gurdwara. BisHan DAs v., GURBAKH8H 
SINGH Lah 45 
————§ 16 (2) (I) —Institution where any Sikh 

could worship and recite Granth Sahib—Insiitution, 

if a Sikh Gurdwara. , 

Where itis found that in an institution any 
Sikh can worship, he cannot be stopped from doing 
so and if any one wants to distribute ‘karah par- 
shad’ and have a recitation of Guru Granth Sahib 
he can do so, the institution can be said to bea 
Sikh Gurdwara coming within the purview of the 
Sikh Gurdwaras Act. KATHA SINGH V. Jaswant SINGH 

Lah. 162 
- §.30,cl. (2) proviso—Whether covers cases 
where errors are made in the preparation of claims. 

The proviso to cl. (2), 8. 30, Sikh Gurdwaras act 
does not cover cases where errors are madein the 
preparation ofclaims. lt provides only for two 
classes of cases-: (1) those in which the claimant had 
n knowledge ofthe existence of his own rights, (2), 
those in which he had no knowledge of the fact that 
the right, title and interest had been included in the 
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the list published under the provisions of sub-s (2) 
of s 3,in either case subject to the further proviso 
that he could not have obtained. this knowledge by 
the exercise of reasonable diligence. MANAGING 
COMMITTEE OF GURDWARAS, JHULNA MARAL V Jat NATH 
Lah. 250 
- —— ss 37,133. SEE SIKH Gurpwaras AOT, 1925, 
8.9 (1) i 335 
Specific Relief Act (I of 1877), ss. 12, 22— 
Contract for sale of property not admitting of 
specific performance —Alternative relief barred by 
time—Specific performance, if can be granied— 
Discretion of Court, i 
Where a contract for the transfer of immovable 
property is not such as can be specifically granted, 
the plaintiff will not be entitled to get that relief 
merely because he has allowed his alternative relief 
tobe barred by time But if the contract for 
specific performance is of such a nature as to admit 
of being specifically performed, then the mere fact 
that the other remedy has become barred by time 
should rot deprive the plaintiff from getting the 
relief to which he is entitled. SOHAN LAL v. ATAL 





“Nata | All, 229 
—s, 20: Sez Crvin Procepure Gonz, 1908, 
Sou II, paras.17, 18 291 


———— s88 21 (a), 56 (f)—Wrongful dismissal of 
Secretary of District Board—Secretary, if entitled 
toinjunction against Board restraining it from 
enforcing resolution of dismissal—U. P. District 
Boards Act (X of 1922), 8. 48, 

Although the secretary of a District Board may 
establish that he has been wrongfully dismissed, he 
is not entitled to the remedy ofinjunction or specific 
performance against the Board. He cannot get an 
order for temporary injunction restraining the Board 
from enforcing its resolution as to the dismissal. 
MOHAMMAD MOSTAFA ALI Kuan v. District BOARD, 
BAREILLY All. 945 
- S. 22—Indefiniteness of time—Effect. ` 

Indefiniteness of time may be a ground for refusing 
specific performance, Under s, 22, Specific Relief Act, 
although the jurisdiction to decree specific per- 
formance is said to be discretionary, such discretion 
is not arbitrary but sound and reasonable guided by 
judicial principles and capable of correction by a ' 
Court of Appeal, Soman LALU ATAL Nata All, 229 
—_———s, 42, Sez MADRAS PROPRIETARY VILLAGE 

Services Act, 189¢ 765 

s.42—Proof of exclusive possession—Title 
not proved—Declaration of right to possession, 
whether can be granted—Adverse possession— 

Waste land—Erecting fence. Da 4 

Where in a suit for declaration of title to waste 
land and a mandatory injunction against the de- 
fendants, it was found that the plaintiffs were in. 
exclusive possession as against the defendants but 
the suit was dismissed on the ground that there was 
nothing toshow for how long tbe plaintiffs were 
in such possession : 

Held, that as the plaintiffs’ exclusive possession 
was found, the plaintifis were entitled to a declara- 
tion that they .were lawfully entitled to possession 
of the land inasmuch aseven inthe case of ‘tres- 
passers, the trespasser in possession is entitled as 
against another trespasser to get such a declaration, 

In a case of this nature though the plaintiffs 
cannot be granted a declaration that they are 
the owners of the property, if there is an allega- 
tion in the plaint that they have been in possession 
for a long time, a declaration that the plaintiffs are 
lawfully entitled to possession as against the 
defendants, may be granted. ' 
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Eresting a fence on a property is an act clearly 
adverse to the possession of the real owner, ‘Rama- 
LINGA: PANDARAM V, ANTHONIMUTHU Mad. 631 
S. 52. Spee EASEMENTS Act, 1882, s. 18 224 
S, 54. SEE INJUNCTION 671 
S. 55—Suit by registered Trade Union — 

Vice-Presidents of the Union, if proper plaintiffs. 

Where in the heading of a plaint in a suit under ss. 99 

-and 57, Spėècific Relief Act, for an injunction 
restraining the defendants from committing a 
-breach of agreement, the plaintiff purported to be 
the N. W. Railway Union, Lahore, through two 
Vice-Presidents who were named but the plaint 
stated that the plaintiffs were -the Vice-Presidents 
of the N. W. Railway Union, Lahore: 
Held, that prima facie the proper 
not before the Court. N.: W.. RY. ADMINISTRATION 
v N. W. Ry. Union, LAHORE Lah, 49 
Ss. 56 (b). See Sproo RELIEF AoT, 1877, 
8. 21 (a) 945 


Stamp Act (Il of 1899), ss. 2 (22), 35—Instru- 
ment purporting to be promissory note—No express 
undertaking to pay—Mere statement that executant 
is liable to pay — Whether promissory note or 
agreement—Insufficient stamp— Admissibility on 
payment of penalty. - 
Where an instrument does not contain an express 
undertaking to -pay but merely says that the exe- 
‘cutant ‘is liable to pay’ a certain sum of money 
to the payee, the instrument is not a promissory 
note but an agreement and if it is insufficiently 
' stamped, it may be admitted on payment of proper 

stamp duty,and penalty. VAIDANATHA CHETTIAR v. 
' THIRUMALAI REDDYAR — Mad: 759 
‘S$. 2 (23), 3—Cash memo— Warranty at foot 

- with initials —Nature of the document—Whether it 
constitutes a receipt -Liability to stamp duty. 

The terms of a document were as follows; “ No. 
8478, cash memo........ 1.4... Rangoon, June 8, 
1933. | 7 - j 

One Sil. E and O 834, Water proof pad Rs, 34 
No. 324161. Total Rs. 34, ` e 

Watch Warranty ` 
“The above article is guaranteed to keep good time 
for a period of two years unless overwound, broken 
or given to other repairers. 
° i (Sig) R R. D.” 

Held, that the initials at the foot of the document 
related solely to the alleged warranty, that the 
document qua receipt had not been executed, and was 
not liable to stamp duty, 

Held, also, that assuming that the document had 

. been duly executed within s. 3, Stamp Act, it was not 

& receipt within s, 2 (23)ofthe Act; nor was it an 

instrument ofacquittanceand by delivering such a 

document to a customer the seller did not intend to 

_ provide him with evidence that he had paid for the 
goods to which it referred. IT INANOJAL COMMISSIONER 

Burma v. Inpo-BurmMa WatoH Qo, RANGOON 

l l kang. 886 S B. 
‘Subrogation, SEE MORTGAGE 735 


Succession~Jagirs in Ranchi District—Lex loci— 
Lineal primogeniture—Putraputradhi tenancy in 
Chota Nagpur estates—Incidents of the tenancy. 

. The lex loci in the Ranchi District is one of 
primogeniture not only in-the family and offshoots 
of the Maharaja of Chota Nagpur himself but also 
in all the jagirs of the District. They are 
putraputradhi, In Ohota Nagpur estates it is 
' beyond all question that a putraputradhi tenancy 1s 
impartible, is governed by the rule of lineal primo- 
geniture and continues so longas there exists any 
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Successlon—concld, . a 8 
lineal male descendants of the grantee or grantees, 
with khorposh to the widow of the last, surviving 


male holder. TIKAIT Rup Ras Rat v. TIKAIT PERMA- 
NAND RAI "Pat. 183 


Succession Act (XXXIX of 1925), s. 302—Powe™ 
of High Court in giving directions for .summarY 
disposal of disputes—Discretion — Petition unde” 
s. 302—Matter . complicated--NDiscretionary power 
if can be exercised—Proper remedy, if by suit. 
t'he power of giving directions for the summary 

disposal of certain disputes, which could be the 

subject of a suit, is vested in the High Oourt, but 
the exercise of that power is discretionary. If -the 
matter is complicated and itis not possible to 
decide it without going into many questionsof law 
and fact, the proper remedy for the person seeking 
the relief is to bring a suit and not a petition 
under s. 302, Succession Act. ARYA PRATI NIDHI 

SABHA v. OM PARKASH f Lah, 1010 

ss. 381, 386— Succession certificate, if 
conclusive proof of rightof its holder—Suit on 
certificate—Question of title to amount, if can be 
raised ~ «4 
A succession certificate is a conclusive-proof of the 

right of the holder thereof to recover the amount in 
respect of which the same has been granted.. Oonse- 
quently on a suit brought on the succession certifi- 
cate, the question of the rights of other. parties 
to recover the amount from the debtor,-in- other 
words, the question of title to the amount concerned, 
cannot be raised. That matter must. be left to be 
determined in proper. proceedings by those who clajm 

a title to the amount in dispute. CHARAN Das v. 

Natau Mat-DoopearR MAL Lah, 240 

s. 386 — Validity of certificate untal 
revocation—lLona fide payment to holder on authority 
of certificate after revocation—Debtor, if exonerated, 
So long as a succession certificate has not been 

revoked it must be deemed to be valid. Unders. 386, 

Succession Act, even if a succession certificate has 

become invalid by virtue.of revocation or for any 

other similar. cause the payment of the amount 
bona fide to the holder thereof on ts authority 
exonerates the debtor. Onaran Das v. NATHU Man 

Doonaar MAL ; Lah. 240 


Suits Valuation Act (VII of 1887), s. 11— 
Objection to jurisdiction, if can be entertained in 
appellate stage. : oS 
Under s.11, Suits Valuation Act, any objection - 

which is tobe raised on the ground of pécuniary 

jurisdiction must be taken in the trial Court at the 
earliest possible opportunity and where the objec- 
tion is not taken, ıt is not to be entertained 
thereafter unless the Appellate Court is satisfied 
that there has been some miscarriage of justice on 
the merits. UREKHAN KUER v. KABUTRI 

Pat. 579 F.B, 

Tender—Bona fide tender, if amounts to payment, 

A bona fide tender amounts to payment. Tender 
is merely an offer to the Court of payment if it is 
prepared to accept the amount therein entered. If 
for its own convenience the Oourt directs the person 
offering payment to deposit elsewhere, the person 
liable to pay should be deemed to have done his 
to pay. 
When a person cannot be said to have not beenin a 
position to make the payment when he filed the 
tender in Court, he should be deemed to have made’ 
the payment on the day when he makes the offer. 
The actual deposit of cash the nextday is immgte- 
rial, GomtTr v, DAOHMAN Das OHAMPA RAM 


_. All. 348 
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Te Sir Currimbhoy Ebrahini Baronetcy Act 
(IV of 1913), ss. 2, 5,-6, 7, 8. See Wa Tax 
ACT, 1922, 68 8,9 . od 855 

“Trade mark—Infringement of, Ses, EVIDENCE Act, 
1872, 5, 18 l Lah.763 
: Infringement of Sze PARTNERBHIP Lah. 763 

——Passing -off—Tests— Result of side by side 
examination 18 not a proper test—Similarity in 

.` numbers chosen, effect of, ' 

“In a case .of passing off a temporary injunction’ 

should not-be refused because after examining the 

‘two articles side by side the Court thinks that an 

ignorant purchaser would not be deceived into 

taking onefor the other, as aa ordinary purchaser 
would not ‘have the two things side by side and exa- 

“mine them critically. He would probably trust to his 

“ recollection of one or a descriptioa of it that has been 

given him, or, seeing it in the shop window: would go 

. to the person selling the same who ez hy pothest 

: would not give him thetwo, the genuineone and 

‘the infringement to choose from. re ee a 
‘Where the plaintiff's umbrellas which had long 

‘been in the market bore an arbitrary No. 611 ‘and 

«the defendant began to sell his umbrellas with the 

- No. 6011 : 4 < 

~- Held, there was a. prima facie case of passing off 

‘and an interlocutory injunction was granted. 

EBRAHIM OURRIM.& Sons v. A.K ABDULLA SAHIB 


f ; Mad. 110 
. Transfer of Property Act (IV of1882', s. 6 (e). 
- SEB Contraor Act, 1872,8 108, Excep. 1 822 


———_—sS 41—Bona fide ‘purchaser for valuable 
‘consideration given—Onus of proof on transferee 
— Nature of proof required—Reasonable care—Mere 
unspeciion of revenue papers—Sufficiency of. 

_ ‘Under s. 4}, Transfer of - Property -Act, the trans- 

feree must prove that his transferor was the osten- 

sible owner with the express or implied consent: of 
the real owner, that the - transfer wag made for 

‘consideration and that the transferee -took reason- 

_able care to ascertain the right of -his transferor 
before he entered into the transaction and that he 
acted In..goodfaith when he entered into that 
‘transaction. The burden of proof is’ always on the 


‘transferee to show that heacted in- good faith-and - 


that: his. transferor was the ostensible owner with 
the express or implied consent of the -real owner. 
“When the transferee has not succeeded in proving 
that his transferor was the ostensible owner with 
‘the express ‘or implied consent of the real owner, he 
cannot be said to bea bona fide purchaser for valu- 
sabie P rai reton giyen. ` ome 
‘Section 41, Transfer of Property Act, also ] 
‘down ‘that the transferee must kg reasonable Ga 
to ascertain that tne transferorhad power to make 
‘the transfer. Mere inspection of the revenue papers 
by the transferee isnot enough. HARGOVIND PRASAD 
v. AMBIKA Dutt Ram _ Oudh 422 
——— 8 41—Suit for’ partition of ` property sold 
by ‘co-hetr—Onus on vendee to prove honesty and 
: gond - faith—Mere enquiry, if suzficient—Conditions 
of s. 41 not fulfilled—Suit, if barred, ` j 
- The onus ison the vendee to establish his 
‘honesty and good faith in order to.bring his 
“action “within s. 41, Transfer of Property Act and 
‘it is not suflicient ‘to establish merely that he made 
an enquiry. Where there is no evidence to esta- 
‘blish his honesty and good faith, all the conditions 
of-s, 41 are not fulfilled andthe section will not 
‘bar a suit for partition of the property sold -on the 
ground of the plaintiff “being a co-heir of the 
vendor. HAKIMAN v, BADR-UN-NISA - Lah. 742 
EET 8.43. SEE TRANSFER or PROPERTY Aor, 1882, 
BIG NO oe 
‘== 8.43—Scope of—Feeding the grant 
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Transfer of Property Act—contd. 


estoppel'—Both parties knowing the true state of 

facts—LHstoppel, if arises. ; ere 

Section 43 of the Transfer of Property. Act, 1882, 
merely embodies in a statutory form a -rule of 
estoppel commonly known as “feeding the grant by 
estoppel.” Ifa man who has no title whatever to 
property grantsit by & conveyancs which in form 
would carry the legal estate, and he subsequently 
acquires an interest sufficient to satisfy the grant, 
the estateinstantly passes. There can be no estoppel 
in favour of one against the other if both parties 
knew the. true state of facts, BHAGWAN DIN v. 





. MOHAMMAD YUNUS Kuan Oudh 367 
s,52. oe 

‘SEE CIVIL PROCEDUEE CoDE,.1908, s. 47 731 

EE CO-OPERATIVE SooletTizs Act, 1912 1098 


—.—--§. 52—Docetrine of lis pendens—Mortgage 
suit Another mortgagee having. sued. to enforce 


- - kis rights— Applicability of the doctrine. ; 


The principle of lis pendens applies to involuntary 
alienations, buta decree for sale orfor foreclosure 
obtained’on a mortgage cannot be said to transfer 
or otherwise deal with the property covered by the 
deed. A mortgage suit brought by a mortgagee cannot 


- be affected by lis pendens -on the ground that ‘some 


one else who does not claim from him, 2. e, another 
mortgagee, has already sued to enforce his own 
rights. Both have rights against the same property 


-not derived from each other but from the same owner, 


aud the title ofeach relates back ‘to the date of his 
mortgage and is not created by the decree. GANPATRAO 
v: VITHABAI Nag. 62 


- —--— 8, §2---Lis pendens if applies in suits for 


specific performance 

The essential object of the doctrine of lis pendens 
being the preservation of the siatus quo of ‘the 
res pending the determination of-the suit, for the 
due and proper administration of justice, 
the doctrine ought to apply as much’ to “a 
suit for specific performarce, as to a suit for 
possession “of ‘immovable property cr a suit on a 
morigsge for foreclosure or sale, PANoHAM PALODAR 
v. KANDHAI PaLoDAR All. 653 (b) 
-——- — $. 52-— Suit for specific performance of 

agreement to lease grove—Lease of ‘grove executed 

to another person after institution of suit—Doctrine 
of lis pendeng, if applies, 

\ here the plaintiff filed a suit for ‘specific per- 
formance of ap agreement said to ‘have been ‘made 
by A in his favour to lease a ‘grove to him and a 
day after the suit had been filed, A executed a lease 
of the grove to B: ` 

“Held, that the doctrine of lis pendens applied to 
he case and that tfeutresiahto B was invalid. 
PancHAM PALODAR v. KANDHAI PALODAR ' ih 

All. 653 (b) 


-— — S, 53—Judgment-debtor transferring pro- 
perty to creditor—Absence of- cash or prior con- 
sideration—No pressure from’ transferee—Pre- 
sumption—Transfer, if voidable—Transferee paying 
revenue— First claim “on sale proceeds. - - >’ 

- Where a judgment-debtor, without any special 

pressure being brought to bear on him by his 


-creditor, transferred all his property to the creditor 
- without receiving any cash consideration, 


and: all 
the consideration alleged was old debts and money 
paid or promised to be paid to other creditors, under 
s. 53, Transfer of Property Act, the: transfer must 
be regarded: prima facieas voidable unless. the 
creditor can prove that he was a transferee in good 
faith and for consideration. 

, When as transferee has paid revenue on the pro- 
perty transferred he should be given the first claim 


fe rm s — ~ 
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on any sale proceeds for the amount he has paid. 
N. 5. P. R. M. 5. P. FIRM v: ATTAUDIN Rang. 539 
— — s8. 53-A—Part performance, doctrine of 
—Applicability to N W. F. Province. 
The doctrine of part performance should be 
recognized in the N-W. F. Province, but it cannot 
be applied so as to override the provisions of the 
‘statutory law. Reference to the terms ofan un- 
registered agreement in support ofa claim for a 
“permanent right of occupation is prohibited. 
The Transfer of Property Act is not in force in 
N.-W, F Province but in so far as the Act merely 
incorporates principles of law applicable throughout 
India, it is applied there. JLam DIN v SAFIULLAH NUR 
: DIN Pesh, 853 
‘——— S, 54. Sere MUHAMMADAN Law 801 
——— S. 55 (2)—Vendor's covenant— Breach of 
covenant—Vendees cause of action 
The vendor's covenant is two-fold, for a right to 
convey and for quiet enjoyment, and sothe vendee 
-has two distinct causes of action in the eveni of a 
breachof the covenant The cause of action ac- 
cruing from the breach of one part of the cove- 
-nant will lapse ifthe remedy is not sought with- 
-in the statutory period but that will not destroy 
“any remedy to which the vendee may be entitled 
. by reason of the breach of the other partof the 


covenant. AMBADAS v. WAMANRAO Nag 480 
———S. 58. SEE MORTGAGE 234 
— ss, 58 (d), 72—Usufructuary mortgage— 





Right of mortgagee to sue for sale of property, 
when arises—Lease by mortgagor—Sitpulation for 
payment of rent at time of redemption and as 
charge—Charge, how to be enforced—Rent—Claim 
for arrears— Interest. 

An usufructuary mortgagee as such has no right 
to institute a suit for sale of the mortgaged prop- 
erty, but must only continue to enjoy the same till 
redemption. lf in such a mortgage deed, there is 
an express personal covenant to pay the money, apart 
from words merely indicating the time and the mode 
of redemption, a suit for sale may be instituted, 
but not otherwise, Even to sue for the mortgage 
money under s. 68, Transfer of Property Act, it 
must be shown that by the terms of the deed the 
mortgagor has bound himself to re-pay the same. A 
personal covenant to pay should be clear and uncon- 
ditional in the undertaking to pay. 

A mortgage deed stated that on payment of the 
‘balance of the principal money the mortgagee should 
receive it and make over the property to the mort- 
gagors : 

Held, that there was no personal covenant to pay 
the balance of the mortgage money so as to entitle 
the plaintiff toclaim the relief, namely, sale of the 
mortgaged property for the realization of this 
amount. 

Where thereis no provision for payment of any 
interest on arrears of rent though there isa specific 
provision for payment of interest at a specified rate 
on two other items of debt and-no contract for the 
payment of interest on arrears of rentis set up in 
the plaint, thè claim for interest is unsustainable 
and must be disallowed, DAMODARA SHANBHOQGUE v. 
OHANDAPOR PUJARY Mad 1029 

s. 59—Mortgage—Suit for contribution— 

Plaintiffs owning one property subject, with pro- 

perty of other persons, to a cummon mortgage — 

Proof of mortgaceaffeciing their lands and lands 

of defendants—Necessity of-—Mortgage relied on for 

sum above Rs. 100— Registration, 1! essential. 

Where persons who, owning one property subject, 
~ with property of other persons, tọ a common mort- 

d ; 


GENERAL INDEX. 


KOK 
Transfer of Property Act—contd. : 


gage, have paid off the mortgage and areentitled 
to call on the owners of the other property to bear 
their proper proportion of the burden, it is essential 
for them to allege and prove a mortgage affecting 
both their lands and also the lands of the defendants. 
When the mortgage relied on is to secure more than 
Rs. 100, 8 59, Transfer of Property Act, applies and 
the mortgage cannot be proved unless it be in 





writing and duly registered.  KAMTE SINGH v. 
OHATURBHUJ SINGH P. C. 486 
-——— sS, 71. See TRANSFER OF PROPERTY Aut, 1882, 
s. 116 721 
—S, 72. SEB TRANSFER oF PROPERTY Act, 1882, 

3. 58 (d) 1029 





s. 73, as amended by Act XX of 1929 
— Rights of mortyagee under—Principle of substitu- 
tion of securities— Sale of portion of mortgaged 
properties—Right of mortgagee to proceed against 
the surplus sale proceeds— Bengal Land Revenue 
Sales Act (XI of 1859), s 54. 

Section 73, Transfer of Property Act as amended 
in 1929, gives to the mortgagee rights against the 
sale proceeds. If the sale was ofthe whole of-the 
estate, then the rights given under the section as-in 
the case of the section which it replaced correspond- 
ed with the right of substitution: Where, however, 
the right of substitution did not exist and where the 
sale was ofa portion of the mortgaged property, 
nevertheless the right of the mortgagee to go against 
the sale proceeds was conferred by the Act and there 
is nothing in the section to restrict the rights of the 
mortgagee as against the surplus sale proceeds, 
KAPURI SAHU v. MATHURA Das MARWARI Pat. 972 
S. 76—Mortgagee failing in statutory 

obligation to keep full accounts of collections— 

Deliberate suppression of realizations—Presumption 

of realization of full rents, 

Although it cannot be laid down as a hard and 
fast rule that whenever a mortgagee has failed in 
the obligation imposed on him by 8. 75, cl. (g) of 
the Transfer of Property Act, he must necessarily be 
made liable onthe basis ofthe gross rental, yet.the 
principle cannot be accepted thatthe mortgagors are 
to be allowed only the amount proved by them to 
have been realized by the mortgagees in excess of 
the amounts entered in their accounts, 

Where the morigagees have failed in.their statu- 
tory obligation to maintain full and accurate 
accounts of the collections made by them, itis not 
improper to prozeed on the hypothesis that all the 
tenants had paid their rents, the principle under- 
lying the rule being that the mortgagee in posses- 
sion being the party who knows the true facts 
about collections, itis justifiable to make a pre- 
sumption against him, ifhe has failed to carry out 
the statutory obligation imposed on him, 

Where the mortgagees have deliberately suppressed 
realizations: made by them, it is not possible to say 
that the suppression is limited to the amounts 
proved by thereceipts produced by the mortgagors. 
In such cases, the mortgagees should be presumed 
to have realised the full rents, Kazim Husain v DEBI 
DAYAL Oudh 880 

s. 82—Mortgage of several ttems— Purchaser 
of one item paying whoe debt to avert sale—Right 
to contribution from purchasers of other items—~ 

Right to claim interest and five per cent. paid to 

purchasers. 

A mortgaged items X, Y and Z to B He sub- 





sequently sold Y toC. D purchased item X. The 


mortgagee’s legal represeotative brought all the 
items to sale undera decree obtained on the mort- 
gage, Q paidthe entire amount and brought a 


é: 
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“Bult for. contribution. It was contended that after 


the order for sale the mortgage debt was extingui- - 


shed ands. 82 of the Transfer of Property. Act, was 
inapplicable : 

Held, (i) that an owner of property waite a 
mortgage sale set aside under such circumstances 
_can sue for contribution in respect of the amount 
ave he _ has paid to satisfy. the mortgage 

ebt; 

(ù). that the debt was the . amount shown in the 
sale proclamation and so, interest included-in this 
amount was also payable; < 

(iii) butthe five per cent. paid as ` compensation 
| to the disappointed purchaser was not an item. on 
“which contribution ‘could.be claimed. KRISHNA- 

WAMI PILLAI v. JANAKILAXMI AMMAL . Mad. 217 


-5. 91— Person seeking to redéem-— Qualifica- 
'tion- Ge 
_ All that is Aada by s. 91, Transfer of Property 
Act, is that. the person seeking to redeem has a 
‘proprietary interest in the mortgaged property. 
‘He need not be -the original mortgagor’ or ‘any 
J person claiming through .or‘under ‘him GANESH 
~ RAGHUNATH DESHPANDE ù. RAJARAM LAXMAN DESHPANDE 
4 Bom. 1145 
: s. 98— — Mortgage—Personal covenant— Power 
of sale by necessary implication— Mortgagee 
~ authorised- to enter into possession on default— 
Whether takes away power of sale—Mortgage, if. an 
‘anomalous mortgage. 
, It'is not necessary for a simple mortgage © 
-there should be an. express 
mortgagee a power-of sale, Where a 
“mortgage deed shows clearly. that it contains a 
‘personal covenant under which the mortgagor under- 
takes to pay the mortgage money on the due date, it 
carries with it, by implication, a power of sale. 
"The fact that the mortgage deed authorises the 
mortgagee in case of default to enter into possession 
‘of the mortgaged property, cannot-take away the 
‘power of sale implicit in the personal covenant, 
‘more particularly when it has been found that the 
‘mortgagor has failed to put the mortgagee in posses- 
-sion Sucha mortgage is'not an anomalous mortgage 
within the terms of s. 98, Transfer of Property Act, 
“RAM Loowan-PrasaD v BAOHCHU CHAUBE Oudh 1197 
i 101, - 
"See OIVIL PROCEDURE CoE, 1908, O. XXI, r. 62 


that 
provision giving’ ‘the 


1121 
Sr Morraaar’ 311 


— ss. .105, 38, 54— Series of mortgage 

; transactions — — Fach ‘mortgage redeemed . on its 

successor’s execution— Limitation, when i vegins to 
‘un, 

Where there are a Series of. mortgage transactions, 
each - mortgage being,:redeemed  onits successor’s 
execution, time, begins to run from the date of 
execution of each successive mortgage; and such 
alienations.when not. for a necessary purpose .may be 
set aside, provided that adverse possession has not 
existed for more than 12 years before suit. HAMID- 
MIYA SARFUDDIN V. NAGINDAS JIVANJI Bom. 385 

ss, 105, 107— Lease— Unrevised document 
` —Oral agreement— Admissibility of. 

- An unregistered document to take a house on rent 
for one year not signed by the owner of the 
house does not constitute a lease under the Transfer of 
Property Act, 8,105. Butit is admissible to prove an 
“ oral agreement to take the house on rent 
ofthe Transfer of Property Act applies to Pes}.awar 
Cantonment and accordingly a lease made: by oral 
agreement there, must be accompanied by delivery of 


f 





INDIAN CASES, | a 3 
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Section 107° 
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possession. Harr OHAND v. Mr. H. H. Hamois l 

i _. Pesh. 548 (a) 

——s 107—0ral agreement that on expiry of 
current lease it should be renewed for three years 

—Intention of. parttegs—Agreement, if : valid— 

Einforceability of .lease. 

The question whether an oral agreement between 
_the parties must be construed as a lease or amount- 
ed merely to an agreement to letis a question of 
the intention of the parties If the intention of the 
parties was not to create immediately the . relation 
of landlord and tenant between them, or-that some- 
thing more had to be done before the relation.’ com- 
menced, itis to be presumed that their agreement 
was intended to operate only as an agreement to 
let and notas a lease. 

Where the parties entered into an oral agreement 
to: the effect that on the expiry of the current 
. lease the same be renewed for a. further period of 
three years, the lease to he renewed each year as 
formerly in accordance with the Waste. Land Grant 
Rules : 

Held, that the agreement “meant, that the relation- 
‘ship of landlord and:tenant. should come into exist- 
ence under it only on thesigning of a new lease- 
at the expiry. of the existing lease, and further that 
the relationship should come to an end atthe end 
„of each successive year and should be renewed 
-annually on the signing of a fresh yearly - lease, 
and that the agreement was valid and enforceable 
- though not reduced to writing. SYRIAM Land Oo, LtD. 
-v. J. D. RODRIGUEZ Rang: 301 
————- 8, 107— Verbal lease for one year. with 

delivery of possesston— Validity of. 

A verbal lease for more than one year accompanied 
by delivery of possession is valid for the first 
year. ALAUDDIN AHMAD V. Aziz, AHMAD Pat.684 
-SS 107,116—Plaintiff purchasing land— 

Vendor's verbal agreement with defendants to 

remain as tenants for six years—Tenants remaining 

on land—Estoppel of tenants from denying reraman; 

ship of landlord and tenant, 
. The plaintiffs “| bought certain land Hom ‘the 
proprietor who before sale, had made a verbal 
arrangement with the defendants. according 
to which they were to become tenants for a 
period of six years at an annual rent. The 
.defendants did not pay the agreed rent inspite of 
. requests but remained in possession of the . property 
.and when sued, they contended that the verbal lease 
was invalid by reason of s 107 ofthe Transfer of 
-Property Act ands, 17 of the Registration Act: . 

Held, that the defendants were estopped by their 
conduct from denying the relationship of landlord 
and tenant. . 

Held, also that though they could not be held 
liable under the terms of the verbal lease for-the 
period of six years, they. could not be allowed to 
escape payment for the years . during which they 
were in occupation as tenants on the ground that 
the verbal lease was not binding as a lease: for the 
period agreed upon. ALAUDDIN AHMAD wW, AZIZ AHMAD 

Pat. 684 

ss 108, ‘109—Lease—Lessee mortgaging 

property -with possession—Doctrine of privity of 

estate- Mortgagee, if liable to pay .rent. under the 
lease to lessor. 

Where the. plaintiff leased his land to certain 
persons for a term of 30 years and the lessees 
mortgaged the land with possession to A and plaintiff 
sued to recover rent under the lease from A.; 

Held, that. it was, doubtful whether the | doctrine 
of privity of estate applied in ae in view of 
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ss. 108 and 109, Transfer of Property Act. 
‘: Held, also that even if the doctrine applied, the 
mortgage did not transfer the estateofthe lessee 
so as to introduce the doctrine, inasmuch: as all that 
- was transferred was aright to possession and enjoy- 
-ment, the income being credited towards interest and 
principal due under the mortgage and that con- 
‘sequently A was not liable to pay rent under the 
lease to the plaintiff. ~- 
A mere transfer of possession by the mortgagor 
to the mortgagee cannot create privity of estate 
‘ between the mortgagee and the original lessor 
- KESHAYLAL v. MAGANLAL Bom 993 F. B. 
———S. 116. See TNANsFER oF PROPERTY AOT, 
1882, s. 107 ~. + 684 
ss. 116, 71, 43— Lessee remaining in posses- 
sion after expiry of period—Indenture of con- 
veying leasehold and lease deeds— Whether sufficient 
to create. mortgage by deposit of title deeds— 
Doctrine of feeding the estoppel—Scope of. 
| Where after the termination of a lease granted to 
a person she remains in possession of the leasehold 
premises and the lessor accepts rentfrom her and 
‘acquiesces in her remaining in-possession, under 
.B. 71 read with s. 116, Transfer of Property Act, 
the indenture conveying the leasehold and the 
leases in the possession of the lessee or her agents 
at the time of the deposit of title deeds are 
Poet to found a mortgage by depositof title 
deeds, 
` Under s. 43, Transfer of Property Act, where a 
‘person mortgages property which he-has {o right 
to mortgage and the property subsequently vests 
in him, such a mortgage, will operatè againet 
him under thé provisions of this’ section. 


Where a grantor has purported to grant an 
interest in land, which he didnot at the time 
possess but subsequently acquires, the benefit of 


the subsequent acquisition goes automatically to 
the earlier grantee, : 

When a lessor erroneously represents that he is 
authorised to leasea property and grantsa lease of 
it, and afterwards acquires that property, the lessee 





is entitled to have the property ‘from the lessor. 

Miss, J. J. VILLA v. O. A. PETLEY Rang. 721 
—s 119. Sze O. P. Tenaxcy Act, 1920, s. 92 

733 
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U. P, Court of Wards Act (IV of 1912), s 8 See 
LIMITATION Act, 1908, s. 6 All. 1166 
ss 12,55—Court of Wards merely assuming 
, superintendence— Estate, if vests in Court of Wards 
Under s. 12 of the U. P. Court of Wards Act the 
Court of Wards merely assumes superintendence of 
the property of any proprietor; the estate does not vest 
in the Court of Wards. ‘No doubt s. 55 ofthe Act 
provides that the Collector in charge of the proper- 
ty should sue and be sued, but that is a mere 
matter: of procedure and does not affect the law of 

limitation. Musi Imran v. COLLECTOR oF BIJNORE 
Ali 1166 
$.19,cl.3—Payment of last «instalment of 
` mortgage debt — Letter that debt is discharged — 
Omission of mortgagee to inform Court of Wards of 
` balance outstanding—Wheher - estops mortgagee from 
claiming balance—Benefit of proviso contained in 

` el, (3), if can be claimed. :- 
“ With the last ofa series of payments made within 
two years from an orderunder s. 19, U. P. Court 
of Wards Act, the Collector sent a letter to the 
mortgagee intimating him that full satisfaction of 

the-claim had been made: - - i 

“Heid thatit was not the duty of the 








mortgagee 
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U. P. Court of Wards Act—coneld. 
to inform the Court of Wards that he had not been 


-paid a certain sum due and hence a portion of the 


debt remained unpaid. His omission todo so would 
not estop him from claiming the benefit of the proviso 
tos. 19, sub-s. (3). Kisnorr LAL ~v. COLLECTOR oF 
ETAR P.C. 546 
U P. District Boards Act (X of 1922), 
Sze SpeciFic RELIEF AOT, 1877, s. 21 (a) 945 
s. 71—Suit by servant of District Board 
for injunction restraining the Board from dismissing 
him—Maintainability of—Disobedience of order— 
Contempt of Court 
Although in the ordinary case of a master and a ser- 
vant an injunction certainly would not lie restraining 
a master from dismissing his servant and the remedy 
of the servant, if he was wrongly dismissed, would be 
for damages, yet in the case of the District Board the 
servants are governed by statute. Unders 7], District 
Boards Act, the Board may punish or dismiss a 
secretary subject to the rules made under the ` 
authority of the statute by the Local Government. 
Consequently it would be open for a - dismissed, 
servant to allege that the rule had not been com- 
plied with and that therefore he was not legally 
dismissed from his office. He would then be in a 
position to ask the Court for an injunction, Where 
the Board is prohibited by injunction fron? interfering 
with the employment of a person, as secretary, the 
action of the Board in confirming another person as 
secretary, constitutes disobedienze of the order of in- 
junction of the Court and hence it is an open and wilful 
contempt. Suro Narain v. District JUDGE, SHAH- 
JAHANPUR no All. 123 
U P Exclse Act (IV of 1910) ss. 53, 60 (b), 69— 
Search without warrant—Omission to make memo 
recording reasons— Whether mere irregularity— 
Evidence of Excise Inspector — Whether to be 
disbelieved for want of memo—Search witnesses 
. not belonging to village in which search was made, 
if only an irregularity - Previous conviction— 
Section under which conviction was made not 
established—Accused, if to be treated as first 
offender. ` Paha es nc 
An officer may omitto comply with the provi- 
sions ofa particular section ofan enactment, but it 
does not necessarily follow from that omission on 
his part, that he is not speaking the truth. The 
fact that an EExcige Inspector didnot prepare a memo 
showing his reasons for making a search without 
warrant, does not entitle the Court to look upon 
his evidence with suspicion. Omission to record the 
Excise Inspector’s-reasons is only an- irregularity 
and no more So also, the fact that the witnesses 
in whose. presence the search was made did not 
belong tothe village in which the search took place, 
is only an irregularity and nothing- more. : 
- Where a Court considers thata higher sentence 
should be inflicted because of a previous conviction, 
then alone it is necessary to call in aid the provi- 
sions of s. 69 of the Excise Act. Where the pro- 
secution has not been able to establish under what: 
section the accused had been previously convicted, 
the accused should be treated as a first offender, 
MAGBOOL AHMAD KHAN v EMPEROR Oudh 934 
U. P. Government Notlfication No. 567-1A-93 
of 1912--Scopeof. Sez EXECUTION 464. 
U. P., Municipalities Act (Il. of 1916), ss. 3 (1) 
‘ay, 128 (vil ,155, 298d (d)—Combination of 
detached areas—Whether cam be included in 
Municipal grea—Transit of goods from one pêrt of 
Municipality to another part—Whether chargeable 
with octroi duty—Onus of proof—Refund of octroi 
duty— When can be made. 
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Although it. is probable that it was never con- 


-template that detached areas should form part of 


ons Municipality, there is nothing in the U. P, 
Municipalities Act, which prohibits the combination 
of detached areas and which makes it compulsory 
that the-entire area within the Municipal limits must 
be a compact area consisting of contiguous parts, 

Section 155, U. `P. Municipalities Act, is a 
penal enactment and has -to be. construed strictly 
against the prosecution The words “introduc- 


. ing within octroi limits” in s. 155 and similar 


words “brought within the Municipality” in 
s. 128 (1) (viii) imply that goods. or animals are 
imported from some place entirely outside the 
Municipal limits and brought inside such limits, 
They are not meant to cover a -case of transit where 
goods are transferred from one part of the Munici- 
pality to another part within its limits, This 
interpretation should be adhered to even ifitso 
happena that owing to- irregular boundaries of the 
Municipality or owing to the fact that a part of it isa 
detached area, the goods have to cross non-Municipal 
lands in transit; The significance- of the words 
“introducing” and ‘brought in” is that the animals 
must beimported from outside the Municipal limits 
altogether. . At the same .time- if animals are 
introduced: into or brought within Municipal 
limits, the burden of showing that they have come 
from the limits of the Municipalicy, is: on the accused 
and not on the Municipality. l 

The rules framed by the Municipality do not con- 
template the; refund of octroi duty for transit of 
goods from'ane part oft, the Municipality to another 
part, AJMBRI V. EMPEROR All. 603 


———s 298.J (d)—Bye-law framed under s. 298 
‘ J(d)— Whether unlawful. . a 

A bye-law framed under s, 238-J.(d) is not intended 
to enable a Municipal Board to raise revenue by taxing 
trade, put merely to enable. it to realise fees'so as to co- 
ver the expenses incurred in rendering such service or 
giving such undertaking, and will be unlewful only 
if the fee levied is so exorbitant or excessive as to 
make the bye law itsalf unreasonable. AJMERI v. 
EMPEROR All 603 


U.P. Prevention of Adulteration Act (VI of 
1912), $. 4—Sale of wheat flour mixed with barley 
as pure wheat four—Fact of amount of adulteration 
betng negligible or universally tolerated— Whether 
affects conviction—T'echnical offence. - 

Section 4, U. P. Prevention of Adulteration Act, do 
not exempt from punishment a person who sells 
as pure wheat floura flour which is not pure but 
contains some mixture of barley, however slight 
The fact that the amount of adulteration is negligi- 
ble or is universally tolerated may affect the sen- 
tence but cannot. affect the conviction. Where the 
only evidence of: adulteration consists of the Ohemi- 


cal Examiver’s report, which merely shows that. 


barley flour was detected in the wheat flour sold 
by the applicant, the offence cannot be -considered 
to be otherwise than technical. BupH Sen v, EMPEROR 


All, 384. 


Vendor and purchaser—Vendor remaining in 
possession—Liability. for use and occupation. | 
Wheres the vendor continued to remain in posses- 

sion‘of' the properties. after the sale and the 

purchaser brought .a suit for possession and 
rent; See 

Held, that evenif the purchaser was not able. to 

prov® any’ tenancy’ the vendor would be’ liable to 

any damages for use. and occupation. VEERAPPA 

QHETTIAR v Ko Ba Kim Rang: 195 


~ 


e 
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WIN See Pena Cope, 1860, s. 477 587 
Bequest to adopted son ~ Reference to status of 
adopted son—Mere description and not motivé of 

gifit—Validity of bequest. | i 

Where a deed after making a declaration as to 
the adoption of the donee, stated that he should 
remain in possession and occupation like the donor's 
son, generation after generation, descent after descent 
after the death of the declarant, of the entire proper- 
ties : 

Held, that the reference to the donee as an 
adopted son was merely a designation of the object 
of the bounty and the adoption was not a motive ' 
of itand that the invalidity of the adoption did 
not reader the bequest invalid ALI BAHADUR KHAN 
v. SAMIULLAH KHAN Oudh 692 


Caonstruction—Absolute or ‘limited estate— 

Joint limited estate to two sisters—Forfeiture of 
estate of one sister--Other sister's rights to succeed. 
A person executed a will in favour of his ‘two 
sisters stipulating. that they would hold the land 
jointly as long as they lived, that they could not 
partition, mortgage or sell thé land, that neither 


-if once married, would be allowed to marry a 


second time, the penalty being forfeiture 
of her share. It was also laid down that the land 
would subsequently go to the sons of the two sisters, 
One of the sisters sold -her share and the other 
sister sued for possession of the lands sold : 

Held, (i) that upon a true construction of the will 
the daughters took only 4 limited estate. 

(it) that on the forfeiture ofthe estate of one of 
the sisters, the other was entitled to succeed ‘to her 
share andthe suit was, thérefore, maintainable 
Basant KAUR v. GULAB DEVI - : Lah 443 
—_—'Due execution’, proof of—Effect of proof 

--Construction of will—Rules relating to—Propoun- 

der of will 

Tn the case of a will if the Court considers that 
the ‘due execution’ has been proved, that in itself. 
will amount to a finding that the testator with full 
knowledge of the claims of his relations. upon his 
bounty, with full knowledge of the state of his 
properties and with full knowledge of every material 
circumstance, had executed the will. ~- - 

In construing a will, the Court has to analyse the 
direct or positive evidence as regards the execution 
ofthe will and try totest the accuracy of: that 
evidence remembering all the time what are the real 
elements of suspicion which may attach to the 
execution of the will. Butthis-process is not to be 
reversedand the Court is not to embark upon an 
inquiry as to whether or not the will: has been executed 
by discussing seriatim the terms of the will. 

Rules of construction of wills discussed.’ BHYAM 
SUNDAR DEBANSHI v. KAMAL Kumar DASSI Cal. 33 


-———Genuineness—Delay, when not suspicious— 
Difference. in ink and disinherttance of heirs, whe- 
ther causes of súspicisn. 

When theestate was given by a testator to his 
widow for life with remainder to another and after 
the death of the widow the remainderman sought to 
prove the will: 

Held, thatthe delay in proving the will was not 
in thecircumstances a suspicious circumstance, as 
the widow who would have suzceeded under ordi- 
nary circumstances had every inducement to post- 
pone proof of the will 

A will cannot be treated as an unnatural one simply 
because it disinherits the reversionary heirs No 
inference imputing forgery of a will .can be drawn 
from slightdifferences in thequality of the ink es- 

ecially where it is a long document, GAYEBHWAR, 
RABAD V. BHAGWATI KUER Pat. 5 
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WIill—concld. 
Mere description and motive of gift— 

Distinction between, 

The distinction between what is description only 
and what is the reason or motive of a gift or 
bequest may often be very fine, but it is a dis- 
tinction which must be drawn from a consideration 
of the language and the surrounding circumsta- 
neces ALI BAHADUR KHANY SAMIULLAH KHAN 

Oudh 692 
———-Onus of proof 

The onus of proving that a will should be admitted 
to probate is onthe person propounding the will 
SHYAM SUNDAR DEBANSHI v. KAMAL Kumar Dasst 

Cal. 33 
—-——Tesiator looked, after by his sister and her 
husband—Sister made legatee—Testator going to 

‘petition writer and to Sub-Registrar although 

suffering from tuberculosis—Disposing mind— Undue 

influence — Custom (Punjab)—Successton—Non-ances- 
tral property — Sister v. Collaterals of fourth degree 
~Onus of proof. 

Where the testator was being looked after by his 
sister and her husband and he had a desire to 
benefit them and in executing the will he was not 
ignoring the legitimate claims ofany oneelse and 
there was evidence to show that although he was 
suffering from tuberculosis, he went to a petition 
writer and tothe Sub-Registrar’s Office and executed 
the will; 

Held, that under the circumstances he was having 
the disposing mind required for the will and that 
it was not brought about by any undue influence 
and was duly executed and hence valid. 

Even inthe caseof non-ancestral property the 
onus is cn the sister of the last male holder to prove 
that she had aright to succeed in preference to 
collaterals of the fourth degree. AMIRwY JALLAN 


Lah. 1205 (b) 

WORDS AND PHRASES:— 
Compensation for breach of contract, 
“meaning of. SEE LIMITATION Act, 1908, Sog. 1], 
ART, 116 480 

Dalry farm, if a manufacturing industry. 

Per Sulaiman, C.J. and Young, J.—A dairy farm 
is a manufacturing industry and land acquired 
primarily and substantially for its purpose may Le 
. protected under s. 8 (c), Agra Pre-emption Act. 

TARA CHAND v. RADHA SWAMI SAT BANG SOBBA 
All. 656 F.B. 

Hardware, if includes electric fans. 

The word ‘hardware’ cannot include an electric 
fan. An electric fan comes much more nearly 
under the term ‘machinery.. MUNIOIPAL’ Boarp, 


BENARES V. MESSR8. KRISHNA & Co, All. 508 
Khanka, meaning of. Sse MUHAMMADAN Law—~ 
KHANKA Bom, 385 


Khuntkattidar, meaning of. 

The term ‘khuntkattidart’ is only a convenient 
English adjective from khuntkattidar, the holder of a 
khuntkatti tenancy and it has the same significance 
as ‘khuntkaitt’ used adjectivally. 


GENERAL INDEX—IND. CAS. elii 


6 
Words and Phrases— 


The entry khuntkatti imports that the origin of the 
tenure isfound in the reclamation from jungle, by 
the tenure-holder or his ancestor of the cultivable 
portion ofthe tract demised and the addition 


maurust stresses the special characterof the tenure . 


and perhaps further servesto show that the re- 
clamation was by an ancestor. Khuntkattt and stil 
more maurusi khuntikatt: also import that the tenure- 
holder and his ancestor have been in continuous pos- 
sassion since the foundation of the tenancy. The words 
‘not resumable’ show that the tenancy is permanent. 
The mention of the isttmrart mukarrari lease signi- 
fies that the tenure is, apart from the limits of that 


lease, subject to variation of rent. DEGAN MAHTO v, 
KAMAKHYA NARAYAN SINGH Pat. 565 
Misconduct, meaning of Ses  RAILWAYS AOT, 
1890, ss. 72, 80 396 


Profits and Receipts—Distinction between. 

In their ordinary and popular sense the two words 
“receipts” and “profits” are very different express- 
sions, Profits indicate the surplus by which the re- 
ceipts exceed the expenditure. DHANARAJA GIRJI 2, 
PANUGANTI PARTHASARATY Mad. 356 


Property, meaning of. Ske PROVINOIAL INSoLVENOY 


ACT, 1920, s. 2, cl. (d) . 550 
Rent payable, ins. 47, Agra Tenancy Act. SRE 
AGRA Trnanoy Aot, 1926, ss. 47, 48 All. 65 


Succession to business, meaning of Ske INOOMRB 

Tax Aor, 1922, s. 26 (2) 594 

——Tenant, meaning of—Tenant, if includes 
under-raiyat. 

The word ‘tenant’ as defined in the Bengal Tenancy 
Act, means a person who holds lands under another 
person and is, or but for a special contract would be, 
liable to pay rent for that land to that person. The 
definition as it stands does not exclude an under- 
raiyat. MAJIDAN Bewa v. Basanta Kumar BASU 

Cal. 46 
Waguzasht. Sen Grant—Oonstrvuction Pat. 1199 


Workmen's Compensation Act (VIII Of 1923), 
nı 8.19—Appendix 2, r. 24—Claim for Compensation 
—Commissioner’s duty to decide on evidence— 

Summary dismissal on oasis of mzdical repor 

legality of—Surgeon’s report, admissibility of. 

In a proceeding under the Workmen's Oompensa- 
tion Act, the Commissioner cannot dismiss a claim 
for compensation summarily on the basis of a 
letter written by the Surgeon to the effect that 
the claimant was not entitled to compensation, 
Whether the claimant is entitled to compensation 
is a matter to be decided by the Commissioner 
after a proper appreciation of legal evidence. 

The Surgeon’s report is not admissible in such 
cases unless the Surgeon himself comes to prove 
it giving an opportunity {to the elaimant if 
necessary, to examine him if the Surgeon iShis 


own witness, or cross-examine him if he is a 
witness on the other side, APPALSWAMMY v., TATA 
Iron & STEEL Oo., Lp. fPat, 210 


INDIAN GASES 
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= ADMINISTRATION OF JUSTICE IN FRANCE. 


Criminal Justice. 
(Continued from p. 6) 


At the Revolution, two classes of Judges 
-were established, those with the exclusive 


task of settling differences between citizens. 


(Civil), and those with the duty of passing 
sentences on wrongdoers (criminal). At the 
‘present day, except that a jury is added in 
criminal cases, the same Judges administer 
both civil and criminal justice. In every can- 
ton a justice ofthe peace holds his court. 
His criminal jurisdiction extends to petty 
offences called ‘contraventions.* The Penal 
Codes. grades infringements of the law into 
three classes: — contraventions, delicts and 
crimes. Contraventions are punished in 
accordance with ordinary Police regulations; 
‘they are punished by not more than five 
days’ imprisonment and a fine of lo 
francs; delictis are punished by correc- 
‘tional pénalties and crimes by criminal 
penalties. 

Delicts are tried’ before the correctional 
tribunals and their decisions can be appeal- 


ed against before tho Chamber of correc-~ 


tional appeals in the Court of Appeal. 
“The gravest infringements of the law or 
“crimes are tried before the Assize Courts. 
This tribunal consisting of three Judges, 
sits quarterly inthe chief town of each 
department. The Judges impose sentence 
“but a jury, the only jury employed in 
French Courts, determines the question of 
‘the guilt or innocence of the prisoner 
“without any charge by the president and 
without any statement of the law except 
“in the precise language of the Criminal 
“Code.” Twelve citizens elécted for ths 
occasion form the jury. The-president of 
this Court is a Councillor ofthe«@ourt of 
Appeal and is:appointed by a minister 
-on the recommendation of the Procureur 
‘General. 
J URIES 
The defects in the 
| France are so well recognized that there 
a habit among parquets of ‘correction- 
` alizing™ the offences. As the ‘jury 
is composed mainly of petty shopkeepers, 


ocd: en CED, se e 


“Injuries. 
.of justice, crimes are transformed into 


Courts. 
Procureur or State Attorney at its head 


“before the Courts 


jury system in. 


the jury shows a severe tendency towards 
offences against property and a surpris- 
ingly indulgent attitude towards personal 
Consequently, to avoid’a travesty 


‘delicts’ so as to bring them before the 
Correctional Court when the Assize Court 
is really the competent -authority. “Nobody 
entertains any illusions’, says M. Chardon 
in L) Administration de la France, “there © 
are few institutions more discredited than 


the jury. ...When wè read in’ the best 


of the most singular institutious , devised 
by the imagination of man, we cannot 
find the criticism excessive.” “Juries 
oscillate between extreme rigour and 
extreme indulgence.’* . 2 
PAaRQUETS í 

The institution of the parquet is a feature - 
fundamental to the working of all French 
It consists of Magistrats “with the 


and a number of assistants below him. 


‘The function of the Parquet is to represent 


the State in the Courts whenever ` the ‘in- 
teresis of the State are affected, and it 
conducts the prosecutions ın the Correc- 
tional Court and in the Court of Assizes. 
The Procureur General isthe head of the 
Parguet Officers in the area or ressort of 
each Court of Appeal, and he has dis- 
ciplinary power over all Parquet Officers 
in the ressort. He appears in person 
whenever necessary: 
In the Parquet of each Tribunal, the 
assistants (Substituts) are the immediate 
subordinates of the Procureur de la Re- 
publique whois its head and who takes 
orders from the Procureur General. The 
reception of complaints that offences are 
committed is centralized in France in the 
Procureur de la Republique who receives 
many complaints directly. He has also at 
his command ~Officers called Poliçe 

*Edward M. Sait, in ‘Government and Politics of 
France. ; 
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judicaire whose duty is to assist him in 
the performance of his functions. These 
officers are empowered to receive complaints 
„and are to transmit them. without delay 
to the Procureur dela Republique. Once 
a Parquet has started a prosecution or civil 
. ‘action, the Judges have no option but to try it. 
PROCEDURE 
When the Procureur receives 
plaint .he is not bound to institute pro- 
-Ssecution. It is for the Procureur who is 
also a Magistrate, to make a primary 
‘determination as to whether in ths circum- 
stances alleged in the complaint, a pro- 
‘secution is justified. He exercises a large 
discretion in instituting prosecutions: 
‘According to the statistics given by Mr. 
Morris Ploscowe in his article on ‘The Ad- 
‘ministration of Criminal Justice in France’ 
Inthe ‘Journal of Criminal Law and Cri- 
- minology’, 1933, in the pre-war period (1902- 
1910) he received an average of _5,47,000 
‘complaints annually. In 57 per cent. of these 
cases, prosecution was not begun. During 
. the years 1920 to 1928, the average annual 
number rose to 5,65,000 complaints but 
‘the’ percentage of cases in which the 
‘Procureur refused to prosecute was only 52. 
Mr. Ploscowe’' in. the articla above 
referred to, examines the reasons for the 
failure of the Procureur to take any action 
in a large number of cases and argues 
that the increase in unprosecuted crimi- 
nality may bethe natural result of the in- 
‘sufficiency of the French Police organization: 
` In order to assure the accused impar- 
‘tiality in evaluation of evidance, the 
function of investigation is. turned to the 
Juge d'instruction who is independent of 
the Procureur, He is empowered, and he 
‘alone is, to. issue warrants, order the 
accused to be preventively detained, to be 
‘admitted to bail, etc. The preliminary 
investigation by this examining Judge is 
legally necessary only in cases of ‘crimes.’ 
In the case of ‘contraventions’ the investi- 
gaticn is not had, while-in the case of 
‘delicts, it is open to the Procureur in 
his discretion to prepare a case for trial 
himself or turn it over to the Juge 
d'instruction. A case is brought before the 
Court by the Procureur by the issue of 
an order called ‘citation’ and this writ 


While in England, it may 
certain reservations, that the law does not 
‘discriminate between the private indivi- 
dual and the Public Officer, in France 
and in other continental countries “every 


be said, with 


a com- ` 


‘depend upon‘the jury at all. 


hommes), originating from 
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orders the accused to appear on the day 
named therein. 

Under the French Code d'Instruction 
Criminelle, the Procureur de la Republique 
has no complete monopoly in instituting 
prosecutions. The aggrieved party, the 
victim of an offence, has the right to bring 
a case direct before the Correctional Court. 
As crime involves injury to- individuals, 


-they are allowed to seek redress by means 


of a civil action for damagés. The victim 
of the offence usually becomes partie 
civile in a prosecution begun by the 
Procureur. If the Procureur refvses to 


“act, he starts the machinery of prosecution. 


Instead of bringing a separate suit, the 
injured party may claim damages at the 
criminal trial and be represented by 
Counsel. The success of his claim does not 
Even in tke 
face of an acquittal by the jury, the Court 
has authority to award damages. Jn the 
celebrated trial of Prince Pierre Bonaparte 
the Court ordered him to pay damages for 


the murder of a prominent journalist whom, 


according tothe jury, he had not murdered. 
A limited right to begin prosecution has 
also been given tocertain public depart- 


ments, where offences are committed against 


interests confided to their care. In such 


cases, the prosecution may be either in- 


dependent of the Procureur or in collabora- 
tion with him. 
l COUNCIL OF ExPERT3 

The Council of Experts (Conseil des Prud- 
the time of 
Napoleon, has jurisdiction over disputes bet- 
weenemployer and workmen. A Councilmay 
be created by decree whenever the Munici- 


‘pal Council, the Chamber of Commerce 


and certain other bodies desire it. The 
Council includes an equal number of em- 
ployers and workmen and are elected for six 
years by their peers, women being eligible, 
COMMERCE COURT 

The Judges of the Commerce Court are 
also electėd:*: Merchants chosen by mer- 
chants sit in. judgment over commercial 
cases ‘and have jurisdiction over an enor- 


‘mous mass.of: commercial cases which may 


relate to .cases dealing with the purchase ‘of 

a penny “loaf of bread to the bankruptey 

of a large trading corporation. >> a 
| 


Administrative Justice l 
effort is made to cover the responsibility 


of the servant of the State behind the 
liability of the State itself, to protect him 


‘against, and to save him from the painful 


consequence of faults committed in the 


an 
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Service of the State” (Dicey). Whether the 
existence of such asystem in justifiable or 
noi, in France it has been a valuable 
instrument of legal progress. A separate 
body of law cailed administrative law 
determines the rights and liabilities of 
officers and the rights and liabilities of 
citizens in their relations with the officers. 
The decisive point in the development 
of French administrative law isthe Law 
of May 24, 1872. By this the Constituent 
Assembly reorganized the Counseil d’ Etat 
(State Council) and conferred upon it for the 
first time full powers of jurisdiction over 
any: Claim submitted to it. By the same 
_ Law the Tribunal Les Conflits (Court of 
Conflicts) was set up. The existence ofa 
separate body of administrative law 
relieves Officials from the ‘‘vexatious and 
even absurd obstacles that American and 
English Courts sometimes interpose.” The 
official is sheltered behind the liability 
of the State. Where obeying in good 
faith the orders of his superior, an official 
does injury to a private individual, it is 
open to the latter to claim redress against 
ihe State in the administrative Courts, 
The costs will be very little and the com- 
plainant can have the. assurance that the 
State will award damages. The result ig 
is that side by side with the’ heirarchy 
of civil judicature, has developéd, in 
France, an heirarchy of administrative ` 
judicature. ae 

Just as the Court of Cassation is at the 
head of the heirarchy of civil judicature, so 


“nistrative jurisdiction. There are two types 
of administrative Courts: The Prefecto- 
‘rial Council (Conseil de Prefecture) and 
the State Council (Conseil d’ Etat). In each 
department, the former consists of three 
or four members acting as a Court of 
first instance. The Council has not a 
very important jurisdiction; it extends 
mainly to complaints against official acts, 
-for instance, when a ¢itizen- alleges that 
he has been taxed inequitably or that an 
‘official has authorised ‘the: érection of an 


An 
we 


insanitary factory. "UN y 

Tue STATI-OOUNGIL | 
The State Council, Has; in. its present 
form many titles to respect:: It acts as 
a supreme Court of appeal from the Pre- 
fectorial Council, Whenever a elaim is 
made against a public servant or 
some department if must be brought be- 
fore the State Council. “In some measure 
: the devolopment of its jurisdiction as a 
Court, the separation ofits executive and 
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judicial functions through the estabpish- 
ment of distinck committees, recalls the 
process by which the Judicial Commitee 
of the Privy Council evolved as the high- 
esi Court for the British Empire” (Sait), 
The internal organisation of this Council 
is adapted to its great work as Counsellor 
to the Government. There are sections 
for common and special pleas and these 
in their turn are divided into sub-sections. 
Political members representing the minis- 
tries are excluded fromthe Council when 
it decides cases. Only the professional 
members, the 35 ‘Councillors in ordi- 
nary service’ act as Judges. 

The State Council, as an administrative 
Court, besides entertaining appeals from 
the Prefectorial Council, exercises original 
jurisdiction in three important classes of 
suils—(l) Annulment of administrative 
acts which are attacked as wlirz vires, (ii) 
Annulment of acts which legal in them- 
selves, have been performed for a purpose 
not contemplated by law; and (tit) Relief 
granted to persons who are injured by the 
operation of the public service. The Coun- 
cil controls the legality of administration 
in a general way by the right of annul- 
ment for ‘excess’ of power. Formalities 
and costs are reduced to a minimum and 
justice is brought within reach of the poor 
as of the rich, The procedure is simple; 
expeditious and inexpensive. It has two 
judicial committees or sections : one com- 
posed of twelve Councillors dealing only 


spol - with cases relating to elections and taxes; 
the State Council dominates over the admi-~* 


and the other composed of nine Councils 


lors and having a much wider jurisdic- 
tion including such matters as highway 


offences, damages occasioned by public 
works, etc. 

The extent to which the State Council 
has proved useful will be clear from the 
following figures. While appeals to the 
Council averaged no more than 1,253 year- 
ly from 1872 to 1877, the corresponding 
yearly figure for the years 1913 and 1914 is 
4,295. The jurisdiction of the Council is 
very popular, because the procedure is 
cheap and practical and at the same time 
it gives a direct remedy in cases where 
an official has either exceeded or misused 
his powers. It contains in itself the vir. 
tues of freshness and elasticity. “The 
greatest reason of all for this increase,” 
says M Barthelemy tn his 'The Government 
of France’, referring to the increase in the 
number of cases, “is to be found in the 
growing confidence.of citizens in the firm 
justice gf this great administrative URON 


pes 


nal,*and in their matured conviction that 
the State Council- is the best judge 
against the State.” 
a Court oF CONFLIOTS 

“As there are two orders of jurisdiction, it 
is possible that disputes may arise bet- 
ween them. For instance, where in a 
doubtful case the ordinary Court assumes 
jurisdiction and proceeds to try an official 
for a personal fault, the jurisdiction may. 
be contested by the Prefect. ‘Ihe ques- 
tion as to who will decide the disputeis ans- 
wered by The Tribunal des Conflits 
(The Court of Oonflicts). Called upon to 
give a casting vote between the judicial 
order and the administrative jurisdiction, 
the Court of Conflicts resembles an arbi- 
tration tribunal. It is constituted in such a 
way as to insure impartiality. There are 
nine members, with the Minister. of Jus- 
tice as president. Three Councillors of the 
State Council are chosen by their peers for 
three years, three by the members of the 
Court of Cassation and two are selected by 
the other seven. The presidency of the Min- 
ister of Justice certainly gives it an ad- 
-mistrative colour but he fulfils this nomi- 
hal office only to give a casting vote when 
the Judges are equally divided. It may 
be noted here that the Court of Conflicts 
judges about half a dozen cases annually. 
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* POLITICAL JUSTICE EA 
` By the Charters of 1814 and 1830 France: 
took English institutions as her models 
and confided .the role of Supreme Conrt` 
of political jurisdiction to the Senate.’ In: 
France the Senate may be empowered: 
either by the Chamber of Deputies to try 
members of the Government, or by the: 
Government itself to try political crimi- 
nals. The President of the Republic is. 
irresponsible for all acts committed in the- 
discharge of his official duties; but this. 
is confined to the acts of his office. If 
through carelessness, as for instance, by a 
shooting or motoring accident, the Presi- 
dent kills an individual, he is ‘answer- 
able for manslaughter. But only the Senate 
has the jurisdiction to judge over him. 
In the case of crimes committed by. mi- 
nisters in -discharging official duties; the 
crimes are not necessarily referred to the 
Supreme Court. The Chamber of Depu- 
ties can impeach a minister, whom it con- 
siders guilty, before the Senate. - The prin- 
ciples of this special jurisdiction of the 
Senate was laid down in Art. 9 of the 
Law of February 21, 1875 and was finally 
established by the Law of Procedure of 
January 5, 1918. : 


(‘To be concluded) 
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INCOME TAX RETURNS AND PRIVILEGE FROM DISCLOSURE 


< Ina recent case at the Central Criminal 
Court (See The Times, Sept: 19) the interest- 
ing question was raised as tothe extent 
ofthe privilege, if any, from ‘production 
in evidence which ‘covered income tax 
returns: It was stated on behalf of the So- 
licitor for the Inland Revenue that at the 
-prelitiinary hearing at the police court the 
local inspector of taxes was subpcenaed by 
the prosecution to produce certain accounts 
relating to the defendant's affairs, and also 
‘a return of his employees. The local Magis- 
trate disallowed the claim of privilege that 
was made for the protection of these do- 
‘euments. Judge Whiteley remarked that 
if the evidence was admissible it could be 
called in any number of cases dealt with 
in that Court. “It is not admissible in 
civil cases, and clearly it is inadmissible 
in criminal cases,” said’ his Lordship. 

“Tie rule that State documents are exempt 
from production in evidence, should privi- 
lege be claimed by the -proper person, is 


usually understood to include communica- 
tions between Public servants in the course 
of their official duties. Such documents as 
contain communications between the 
Governor ofa colony anda Secretary of 
State(Wrightv. Mills, 62 L. T. Rep. 998), 
reports by an inspector to the old Local 
Government Board as toa Public hospital 
(Attorney-General.v. Nottingham, 20 Times 
L. Rep. 257, 258,), reports as to a sea colli- 
sion by a captain in the navy to the Ad- 
miralty (The Bellerophon, 31 L. T. Rep. 706; 
44 L. Jour. Adm. 5), or an official report 
made to the Board of Inland Revenue 
(Hughes v. Vargas, 9 Times L. Rep, 471), 
are clearly protected, should the privilege 
be claimed. Whether, however, private com- 
munications to Public Officials are so 
protected does not seem to be so clear on 
the authorities. 4 
In “Taylor on Evidence” (12th edit., at 
. 947) the unreported case of Latierv. 
_Goolden (10th Nov. 1894), which was spe- 
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cially printed for the Home Office, is cited. - 
According to that work the Court of Ap- 
peal there held that a communication which 
it could see was to be one to a Government - 
department was protected from production 
as being a Statesecret “if a Minister or the 
head of a department sees fit to claim such 
protection for it, and this even though he 
gives reasons for the claim which are found- 
ed ongrounds of convenience rather than 
State policy.” In Williams v. Star Newspaper 
Company (1908, 24 Times L. Rep. 297), Mr. 
Rowlatt, as he then’ was, quoted Lord Hsher 
in Latter v. Goolden as stating: “The 
cases cited seem to me clearly to show 
that’ when the head of public department 
says ib would be contrary to the Public 
interest to produce a document which is in 
his possession: by virtue of his position as 
head of the department, it is for him to say 
so.” In Williams v. Star Newspaper Con- 
pany (supi), Mr. Rowlatt appeared on behalf 
of the Home Office to object to the produc- 
tion in evidence of areport by Sir Thomas 
‘Stevenson tothe Home Office as to an ex- 
humation, and Mr, Justice Darling (as he 
then was}- said (at p. 298): “These rules 
were madein the Public interest with re- 
‘gard to documents and reports made to 
‘Public Officers and kept by them in the 
Public interest. It has been laid down that 
if the Public Officer’ states-that in his 
‘opinion the ‘publication would be injurious 
to the Public interest, the judge ought not 
to allow the publication.” a 
_ The only English case raising the question 
ofthe admissibility in evidence of income 
tax returos is Re Joseph Hargreaves Limi- 
ted.(82 L. T. Rep. 182; (1900) 1 Ch. 347). In 
that case the liquidator of a cumpany, in 
‘order to obtain evidence in support of a 
misfeasance summons which he had issued 
against the directors of the company and 
‘the auditors, applied under s. 115 of 
- the Companies Act, 1862, for an order that the 
surveyor of taxes should attend for exami- 
‘pation and produce some balance sheets of 
-the company which had been delivered to 
‘him for the purpose of assessment of income 
‘tax. By that section it was provided that 
-the Court, after an order has been 
made for winding-up, may summon before 
it any person whom the Court- may deem 
‘capable of giving information concerning 
the trade, dealings, estate, or effects of the 
~ company, and the Court may require any 
such person to produce any books, papers, 
deeds, writings, or other documents in his 
custody or power relating to the company... 
The surveyor declined to produce the balance 
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sheets on the. ground.that‘to do. s).wofld. 
be a violation of. the cath: which he hadi 
taken as required by ss. 38. and 199 of. 
the Income Tax Act of 1842 and that the pro-' 
duction would be contrary to Public..policy, - 
and an affidavit was made by the Secretary to. 
the.Commissioners of Inland Revenue stating . 
that the Commissioners, sitting as a.board, 
had passed the following resolution: “In; 
the opinion of the Board of Inland Revenue,, 
who have duly considered the question, the ; 
production of the documents referred: to in > 
the summons would be prejudicial. and. 
injurious to the Public interest and service.” : 
- Mr. Justice Wright [at p. 353. of (1990) 1: 
Oh.] stated: ‘Inland Revenue returns, as- 
suming these documents to be so—and they. 
are not shown to be anything else—may:. 
contain confidential matters. It may be of 
the utmost - importance to the Public service: 
that persons should be able to be. certain. 
that returns. made by them for those pur-. 
poses’ should: in no vase be disclosed. . It. 
seems to me that ib must be a matter of: 
Public concern that persons should: have- 
confidence in the secrecy of that procedure.- 
If it were shown that the documents were_ 
not confidential returns or returns made. 
for. the. purposé of income tax; - but were. 
merely documents belonging to the company 
which, by some accident, hadigot into the: 
hands of the Inland Revenue Officers,the case 
might be different. . L do not say that it 
would; the certificate might still be enough © 
He protect them. Butthat is not the case 
here.” . SER ae 
The Court of Appeal refused-to interfere: 
with the discretion exercised by Mr. Justice 
Wright, Lindley, M. R., declining to say 
“what is the limit of the power of the Court. 
(if there is a limit) to-order the production 
of such documents as-these.” and Lord’ 
Justice Romer saying: “The question now. 
before us is not necessarily: the same as that: 
which may possibly arise-upon the hearing’ 
of the misfeasance summons if the judge has 
tó consider the question of a subpoena for 
the production of these documents.” . Lord 
Justice Vaugham Williams, however, said: 
“Ib is not, as I understand, denied that 
communications made to the Board of In- 
land Revenue are documents which come 
within the rule which enables the heads of 


Government departments to object on their 


own responsiblity to their production, At 
allevents, if this were disputed, it seams to: 


me that there -is ample -authority. that such 


a contention would be ill-founded.” ° 
The Scottish law on this is somewhat 
different from that prevailing in England, 
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In Shaw v. Kay (1904, 12 S. L. T. 495) Lord 
Pearson, alter hearing’ the income tax 
authorities, refused to admit the documents. 
He said: “Private inconvenience must give 
way to public interest; and the courts have 
been accustomed to give almost conclusive 
effect to a report by a Department of State 
in such a matter. They have, it is true, 
usually qualified their decision by intimating 
that a case might occurin which they might 
exercise their discretionary power to compel 
discovery. It is difficult to figure such an 
exceptional case beforehand, but at all 
events I do not think we have it here.” 
Such an exceptional case occurred 12 
years later. In Andrew M’Gown v. Inland 
Revenue Commissioners (1916, 8. C. 821) the 
Inland Revenue Commissioners objected to 
produce income-tax returns on the ground 
that they were confidential and their 
production was contrary to public policy. 
‘The Lord President held that the court has 
an inherent power to order the production 
of any document: at its discretion even 
when a Government department pleads 
public interest. Lord Johnston quoted 
Lord Dunedin .in Admiralty v. Aberdeen 
Steam Trawling and Fishing Company 
(1909, S. C. 335) as say ing: “It seems to me 
that if a public department comes forward 
and says that the production of a document 
is detrimental to the public service, it isa 
very strong step indeed for the court to 
overrule that statement by the department. 
That is not to say that the court never 
can and never will overrule sucha 
statement.” ` ` i l 

- With regard tothe person who is entitled 
to make the objection, Mr. Justice Wright 
in Re Joseph. Hargreaves Limited (sup.) 
after reviewing the authorities, stated that 
“the practice has been, except in exceptional 
cases, to: receive'a certificate properly 
verified, stating the opinion of the Govern- 
ment authority. . . The members of 
- the Board cannot very well come and claim 
the privilege for themselves, and it would 
be mere pedantry to bring the secretary who 
simply, registers their decisions.” The 
objection may also be taken by a 
representative, instructed by the head of the 
department to. object—Attorney-General v. 
Nottingham (sup.)—and it may even be 
taken by the Judge himself—Hughes v. 
Vargas (sup.). It appears that the privilege 
can even be claimed by Counsel for a party 
tothe suit. In Anderson v, Bingham (2 Bro, 
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& Bing. 156n) an action was brought for false . 
imprisonment against the Governor of 
Heligoland. Counsel for-the plaintiff called 
an under-secretary for the Colonial . Depart- 
ment to produce a letter of complaint that 


- the plaintiff had sent to the Secretary of the 


Colonial Department and the reply written- 
by the latter. On the objection of Counsel for 
the defendant, Lord Ellenborough said: “I do 
not like breaking in on this correspondence. 
It might be pregnant with a thousand facts 
of the utmost consequence respecting the 
state of the Government, the connection of 
parties, the state of politics and the suspicion 
of foreign powers with whom we may be in 
alliance.” This authority only goes so far 
as to say that when a Government official 
produces correspondence between a private 
citizen and a public official, a party to the 
suit may take an objection. It does not go 
so far as to exempt from production in 
evidence all documents or copies of 
documents sent to public officials, by 
whomsoever produced in evidence. - [t is 
therefore extremely doubtful whether a 
witness could refuse on these grounds 
to produce copies of his own income tax 
returns. ; 

It seems strange that so little provision 
for the secrecy of income tax returns is 
made in the Income Tax Act 1918 or in any 
Finance Act. The only section which might 
be ‘said to bear on the subject is s. 156, 
which deals with the collection of assessments 
by number or letter where a person charged 
under Schedule D‘has declared his intention 
to pay the tax in this way. This provision 
also occurred in ss. 137, 1.9, and 140 of 
the Income Tax Act 184z, but it has never 
been very generally used, owing no doubt 
to distrust of this method as a complete 
safeguard of secrecy. There does not seem 
to be any clear -decision on the question 
whether the production of such documents 
in court is privileged, but the tendency of 
the law, as gathered from the authorities 
cited above, seems to be that a public 
official may claim privilege for income tax 
returns if heis called to produce them in 
evidence. The Judge, and even a party to 
the suit, may also set up the privilege if 
the person producing them is a public 
official, butit is tosay the least extremely 
doubtful whether any person who is asked to 
produce in court copies of his income tax 
returns can properly refuse to do so,—The 
Law; Times 
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Extracts from Contemporaries. 


Legalisation of Sterilisation . 

The Report of the Departmental Commit- 
tee on Sterilisation, issued a few days ago, 
is likely to produce very different reactions 
according to the general way of thinking of 


the individual; for the subject is one into 


which there enter considerations of religion 
and ethics as well as sociology, although in 
these days it is this last aspect on which most 
stress seems to be laid. Inasmuch, also, 
as the changing social ideals of a community 
are reflected in the development of its law, 
it is a legal question. The report, while 
admitting that the present legal position is 
not free from doubt, takes it for granted 
that the legality of a sterilising operation 
necessary for the patients treatment 
(therapeutic sterilisation) is not “in principle” 
disputed. Of eugenic sterilisation, on the 
other hand, they take the common view to 
be that it is illegal, and their recommenda- 
tions are directed to modifying the law in this 
respect. Their unanimous recommendation 
is that voluntary sterilisation, by processes 
which evidence leads them to believe 
normally to be non-injurious, shall be made 
legal in the case not only of those persons 
who are themselves 
have suffered from mental disorder, or are 
likely to transmit mental disorder or defect, 
but also of those suffering from or thought 
to be. carriers of grave physical disabilities 
believed to be transmissible. Compulsory 
sterilisation they rule out entirely, but it 
would to their way of thinking be an “act 


of social justice” to give a “right” .to.. 


sterilisation to those coming under these 
categories. The obvious difficulties of 


securing througha voluntary scheme-that - 


a reasonable proportion of over a quarter of 
“a million mental defectives do not become 
parents do nut dismay the Committee, who 
refer to the readiness of many to accept the 
advice of those they have learnt to trust. 
Further, they are of opinion that, though 
they may be incapable of appreciating the 
sociological implications of sterilisation, 
they need not be, from their own point of 
view, incapable of understanding what it 
means and making arational choice. Those 
least capable of choice would still be 
detained—for progress in the direction of 
ascertainment and institutional provision 
should be speeded up rather than retarded. 
Far from sterilisation being a substitute for 
accommodation, as had been suggested by 
some in the past, the question only really 
arises, in the view of the Committee, when 


mentally defective, - 


. particularily 


the mental defectiveis fit for community 
life, albeit under supervision, and this should 
betested before sterilisation is sanctioned: 
—The Law Times 


~~ 


The Safeguards 

The mention of sanction brings usto the 
safeguards with which the Committee have 
thought fit to hedge about the patient and 
the doctor in the matter of such a grave 
new departure as they suggest. To mention 
only the framework, no operation can be 
performed without the consent of the Minister 
of Health, and applications for sterilisation 
must be supported by a prescribed form of 
recommendation signed by two doctors, one 
an expert and one the family doctor, and a 


statement of willingness on the part of the 


patient to undergo the operation after 
explanation made. In order to deal with 
difficulties as to inherited ‘disease or 
disability the Minister will have power to 
refer doubtful cases to an expert committee 
of medical practitioners and geneticists 
appointed by him for the purpose, while in 
the case of persons who have suffered from 
mental disorder a psychiatrist must have 
certified asto the unlikelihood of injurious 
results. So far as the doctors are concerned, 
the Committee suggest that nothing short 
of the protection they now enjoy under 
sect, 16 of the Mental Treatment Act 
of 1930 as regards certification would meet 
the case-a view with which we concur 
absolutely. — The Law Times 


A Fmous Maxim 

One of the supreme merits of Boswell as 
a biographer is his extraordinary skill in 
drawing out his hero onthe most diverse 
or extravagant subjects; indeed, his per- 
tinacity in this respect was such as to be 
irksome to Johnson, who 
would then gore his admirer, who would 
mince for a moment, but, being irrepressi- 


‘ble, would soon return to the subject as if 


nothing had happened. All this we, who 
are safely out of reach of the great man’s 
anger, can relish as we find their dicus- 
sions recorded in the “Life” or in the 
“Journal of a Tour to the Hebrides.” In 
some respects the latter work has a greater 
fascination than the “Life,” inasmuch as in 
the wilds of the western isles Boswelf had 
Johnson all to himself and could catechise 
him to his heart’s content, or, at all events 
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“Who was its Author? 


to the limits of Johnson's endurance and to 
our delight. Re-reading recently the ‘‘Jour- 
nal” the present writer was much struck 
by this, and as a lawyer was particularly 
interested in finding Johnson’s familiarity 


with a well-known legal maxim employed’ 


inan odd collocation. Who started the 
discussion during which the maxim was 
quoted does not appear, but itis fairly safe 
to. infer that the. initiative came from 
Boswell, who had a decided penchant for 
getting Johnson’s opinions on ethical and 
other questions of the oddest kind, on one 
occasion, it may be remembered, pro- 
pounding the terrific tquestion, “What 
would you do, sir, if you were locked up in 
atower with a baby?” This -time, -how- 
ever,. the question was as to the .strange 
circumstance of Luther allowing the Land- 
grave of Hesse to have two wives, and that 
this dual arrangement was with the con- 
sent of the lady to whom `- he was “first 
married. Upon this seemingly awkward 
situation Johnson pronounced thus: “There 
wasno harm‘inthis, so far asshe was 
only concerned, because volenti non fit in- 
juria. Butit was. an offence against the 
general order of society, and against the 
law of the Gospel, by which one man and 
óne woman are to be united. No man can 
have'two. wives, but by pfeventing some- 
ody else from having one.” There isa 
touch ‘of humour, albeit unconscious, about 
the last statement; but there is no doubt as 
to the relevancy of the maxim in the cir- 
cumstances stated.—The Law Times 


- A Wise Official. —The” captain of a 
‘small trading’ vessel wanted to land some 
“contraband at a certain port.. Approaching 
“the customs officer, he said: - 

‘—“Joe, if I put a ten-shilling note ‘over 
‘each eye, could ye see?” ka 
“~ “I could not,” said Joe. “And if TI had 
-oné in me mouth, I couldn't speak.” | 

now “a ae Case and Comment 
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‘grieved One: 
-at me ever since we was married.” 
- - Magistrate: 


time she’s hit me.” 


e 
14810 


. Meeting the maxim ‘“Volenti non fit in- 
juria’ in this connection begat inthe 
mind of the writer the desire to ascertain, 
if possible, who was the true and original. 
author, but so-far his quest has been un- 
successful. The principle it embodies has 
long been fully recognised; it appears in the 
“Digest,” drawn from Ulpian, in this form: 
“Nulla injuria est quæ in volentem fiat,” 
and is so cited in a well-known dictionary 
of quotations with the added note, “Gener- 
ally quoted, ‘Volenti non fit injuria., 
Bracton has “Cum sctenti et volenti non fit 
injuria,” although Lord Bowen protested 
against the maxim including “‘scienti.” 
In itS present orthodox form it was used in 
one of the early year books, where it is 
jumbled with several phrases in Norman- 
French, bat nolight is obtainable there as 
to‘the genius who turned Ulpian’s phrase 
into the crisp maxim as we know it. The 
late Mr. Thomas Beven, the erudite author 
of the standard work on “Negligence,” 
contributed aninteresting and informative 
article to the “Journal of the Society of 
Comparative Legislation” on the appli- 
cation of the maxim, and at the’ beginning 
he has a few words as to its early history, 
but even he appears not to have, been able 
to solve the question of'its authorship. Is 
all that we can say of itis, that like Topsy 
“it just grow'd’’?—The Law Times 
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Accidental Negligence.—The ‘Ag 
“She's been throwing things 


“Then why have you not 
complained before?” 
The Aggrieved One: “This is the first 


Case and. Comment. 
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Notes and Comments. 


Notice under s. 80, Civil Procedure 

Code. 

The true scope of s. 80, Civil Procedure 
Code, was defined by their Lordships of 
the Privy Council in the recent case of 
Revatt Mohan Das v. Jatindra Mohan. 
Ghosh (148 Ind. Cas. 482) decided on 
January 380, 1934. Their Lordships first 
enunciated that in the case of a suit 
against a Public Officer, it ıs only where 
the plaintiff complains of some act purport- 
ing to have been done by him in his 
official capacity that notice is enjoined 
under s. 80. They then proceeded to see 
if the acts complained of in the case 
before them were acts done in the official 
capacity of the defendant. ‘The plaintiff 
was a mortgagee and the mortgage was 
executed by the manager of the estate 
mortgaged, appointed under s. 95, Bengal 
Tenancy Act. That manager died, was 
succeeded by another at whose death the 
defendant became the manager. : Their 
Lordships decided that the mere omission 
by the defendant to pay either interest or 
principal could not be said to be an act 
purporting to be done* by the managerin 
his official capacity: THey- proceeded to 
note that the mortgage imposed no 
personal liability upon the manager, but 
merely provided that if payment was not 
made, the mortgagee would be entitled to 
realize his dues by sale through the 
Court, and that although the manager 
for the time being had an option to pay 
in order tosave the sale, failure to exercise 
the option was notin any sense a breach 
of duty, and consequently, notice under 


s. 80 was not necessary. Their Lordships “ 


aiso observed how the dictum that s. 80 
did not apply to suits in contract was 
wrong. In the High Court the learned 
Judges who decided the case considered 
that the suit was one based on a breach 
of contract, which would be an ‘act’ 
within the contemplation of s. 80. In 
this respect their Lordships differed from 
the High Court on the ground that though 
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“a claim based on a breach of contract 


by a Public Officer might in many cases 
be sufficient to entitle him to notice 
under s.80, in the present case the omission 
by the defendant to pay off the mortgage 
was not such a breach. It has through- 
out been: assumed that the common manager 
of an estate appointed under s. 90, 
Bengal Tenancy Act, isa Public Officer, 
buton this question their Lordships offer no 
definite observation. 6.08 

Verbal agreement modifying mort- 

gage -Admissibility. 

. Kamta Singh and others. v. Chaturbhuj 
Singh (148 Ind. Cas. 486) is another import- 
ant decision of the highest tribunal,judgment 
in which case was delivered on February 
2, 1934. The suit from which appeal was 
finally taken to their Lordships was one 
in which the purchasers of part of the 
lands comprised in a mortgage bought 
subject to the mortgage and paid off the 
mortgage debt- and claimed  contribation 
from persons who owned other parts of 
the lands subject to the mortgage. In 
such a suit, their Lordships held that 


‘the plaintiffs would have to allege and 


prove ʻa- mortgage affecting both their 
lands as well as the lands of the defend- 
ants. ‘Their Lordships dismissed the plaint- 
ifs case on the simple ground that the 
mortgage deed fell within the mischief of 
s. 59 of the Transfer of Property Act and 
could not be- proved unless it were in 
writing and duly registered. Further, it 
was-alleged that the terms of the security 
were found in the deed as subsequently 
modified by a verbal agreement. Ihe 
defendants admitted the modification but 
attributed to the verbal agreement a` 
different effect. On this point, their Lord- 
ships held that the plaintiff could not 
prove their allegations as to the security. 
It was also held that ib was not open 
to the plaintiffs to set up the registered 
mortgage deed unmodified as being the 
instrument which alone governed the rela- 
tion between the parties. 


is JOURNAL 


Atfachment under $. 386, Criminal 
Procedure Code. 
The important question as to the real 


Fcope of ss. 80 and 336 of the Criminal Pro-. 


ceduie Code, came up for decision before 
the Patna High Court in the recent case of 
Suraj Narain Frasad Singh v. Emperor 
(148 I. O. 321). The facts of the case may be 
briefly stated. A prosecution under 
Criminal Law Amendment Act was started 
against a member of a joint Hindu family 
and on his absconding, anorder of attach- 
ment under ss. 87 and 88, Criminal Pro- 
cedure Code, wasissued. A joint decree 
which . ths absconder and another member 
of the family had obtained was attached 
under s. 88. The absconder was arrested 


and wasconvicted‘and sentenced to impri- - 


“sonment and fine. This fine was réalized 
by attachment under s.386 out of the sum 
which had already been attached under s. 
85. The stim was eventually credited to the 
Government. The other members of the 
family applied for its refund. His Lordship 
Courtney-Tetrell, OC. J., considered that 
“the attachment under gs. 88 ceased when the 
absconder surrendered or was arrested and- 
inany case came to an end when the subse- 
quent attachment under s. 386 was effected.” 
His Lordship considered the matter‘as ana- 
logous to attachment by a Civil 
Court pending |the determination of° the 
suit and pointed out that when the 
Court orders that the property is to be 
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handed overto one of the parties, the re- 
medy of the aggrieved party would not be 
in respect ‘of the order of attachment. 
Mr. Justice James agreed with the conelu- 
sion of his Lordship the Chief Justice point- 
ing out that ifthe claim had-been made 
while the attachment subsisted, the Court 
must not finally credit the money to Govern- 
ment until the claim was disposed of, but 
that inthe present case, the petition was. 
not maintainable. In his dissenting judg- 
ment, Mr. Justice Kulwant Sahay approach- 
ed the question from another angle applying 
the principles laid down in Rajendra Pra- 
sad Missir v. Emperor (13 P. L. T.549). In 
that case it had been held that the undivided 
share of amember of a joint Hindu family 
could not be attached in execution of a 
warrant issued under 8. 386 (1) (a), Criminal 
Procedure Code, so, his Lordship pointed 
out that the attachment in the present case 
was illegal andas there is no provision in 


‘the Code for any delay between the: attach- 
‘ment andthe crediting of the money attach- 


ed, it would not be open to-the Court tosay 
that the application had been made after 
the attached sum had been credited to the 
Government. If the legislature had -made 
any provision for the delay and set a time 
limit beyond which applications for refund 
should not be entertained; ‘the matter would 
have been different and could beeasily dis- 
posed of; ; | 


ADMINISTRATION OF JUSTICE IN FRANCE ` 


Comparisons and Conclusions 
(Concluded from p. 12) 


Having suitveyed the important charac- 
teristics of the judicial systems in France 
and England, we shall now attempt to draw 
‘comparisons and conclusions. Many ele- 
ments of contrast between the British 
and the French systems are conspicuous. 


Since the time of Aristotle, it has been a- 


matter of almost common agreement 
-among political philosophers and jurists 
that judicial power should be regarded as 
Separate from other aspects of political 
authority. In fact,-thefirst quality that is 
necessary for the judiciary is that it should be 
‘Independent, ihat is to say, it must not be 
swayed by Governmental influence,nor party 


pressure exerled through the Government as © 
medium. Theindependence ofthe judiciary ` 


is to some extent secured by the irrémiova* 
bility of the Judges. It has been noticed 
that while the French Judge is a life-mem-. 
ber of a graduated scale always thinking 
of and expecting promotion, the English 
Judge cannot think’ of promotion exzept 
perhaps in very rare cases. The disadvant- 
age of thissystemis that the French Judge 
naturally looks upon the Government of 
the day for promotion which is dependent on 
the will of the executive. It need hardly be 
said that an unfettered discretion of the exe- 
cutive is not the best way of appointing 
Judges, l i 

ORISINS . E 

“The characteristic difference ` belween 
the political history of England ‘and that of 
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- France is to be found in the<fact that the 
English, though inflnenced by each new 
spirit of the age, have never yielded entire- 
ly tö its guidance, while the French’ have 
always thrown themselves into the current, 
and, adopting completely the dominant. 
ideas of the time, have carried them to their 


Jogical results". [Lowell in Greater, Euro: : 


pean Governments|. These facis really ac- 
count forthe differences between the Kn- 
glish and the French. judicial systems. 
Since the eleventh century the. Norman 
Kings of England .were striving deliberate- 
ly to check the growth of the feudal sys- 
tem. They triedto: bring their- power to 
bear upon ‘the people of the realm directly. 
Sheriffs appointed by the King represented 
the Ciown in the counties and the gravest 
- Grimes, acticns in respect of possession of 
land and subsequently other matters, also 
were brought within the jurisdiction of the 
Sheriffs and what was called theCuria Regis. 
In the daysof Henry I of England we: find 
royal. officers commissioned to travel 


about the country holding Courts and to this- 


can be traced the present circuits of 
the Judges of the King’s Bench 
Division of the High Court of England. 
This practice was renewed in the 
days of King Henry II. As time went 
on the royal Judges adopted new methods 
of meling out justice and gradually intro- 
duced the system of, trial by jury, which to 
this day remains an important feature of 
the administration of justice in England. 
"The gladsome light of jurisprudence,’ as 


Coke called it, came with the Kings Courts,” , 
Courts and . 


who: supplanted the ‘baronial 
drew before themselves all important, law 
suits. Thus it came about that the same 
body of Judges administered the law in all 
partsof the realm, and thus in England 
alone, of all European countries, developed 
a uniform national justice called the com- 
mon law. The Royal powers having come 
into contact with the people all over the 
country ata very early stage by means of 
Courts of law, the judicial system became 
highly centralized. ` ! 

l _ ROYAL POWER ; 

In France, onthe other hand, the course 
of events was very different. The Royal 
power came-into contact with the people 
at a much later period and hence in quite a 
different form. The feudal system took 


root in the continent more strongly than in 


England and the great vassals’ gradually 
set up their own Courts and “succeeded in 
excluding the Royal Judges from! their 


| 


law—private law as 
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flefs,-so that tha direct jutisdiction- of the 
Grown was confined ta the comparatively 
small part of the. country jaaluded in the 
royal domain,” As tims went on, the feu: 


-dal systeny began to lose its strength and 


the jurisdiationof the King gradually ens 
croachsd.upon that of the vassals, This 
process naturally met,with resistance on 
the part of ths territorial landlords and it 


‘was only in the: sixteenth century that the 


King’s Judges possessed authority over the 
whole kingdom which their brothérson the 
other side of the Channel:-had obtained three 
hundred years earlier. On-the -eve of the 
French Revolution there were as many 
as thirteen separate Parliaments in 
France, so’ that every considerable pro- 
vince had itsown tribunals. Under these 
circumstances, the French Courts could ‘not, 
naturally, produce a uniform national 
justice which “was the boast of England 
since the days ef the Norman Kings. After 
the Revolution, the Code-Napolean provides 
such auniform system in France, but as 
has been pointed out by many writers, this 
has not strengthened the hands of the 
Judges, but has had rather the opposite 
tendency, 


DoorraiInE OF SEPARAT.ON OF. Powrars 

A very important influence in the develop- 
ment of the judicial systems ofall coun- 
tries in the eighteenth century was Montes- 
quieu’s famous doctrine of separation of 
powers. In his “Spirit of the Laws,’ Mon- 
tesquieu proclaimed the importance of sepa- 
rating the executive, legislative and judi- 
cial powers. The French statesmen accep- 
ted this doctrine in the sense thatthe ad- 
ministrative machinery of the state must ` 
be free to act for the public weal without 
any sort of hindrance from the law Courts. 
A statute promulgated in 1780 gave effect 
to the doctrine as understood in France by 
providing that the judges should not inter- 
fere with the work of the administrative 
authorities or “proceed against the officers 


of the - Government on account of their 
official acts’. The way in which the 
doctrine of separation of powers 


was understood and applied in France ac- 
counts .for the existence of two systems of 
23 distinguished from 
public law. It may, however, be noted that 
the French Statesmen have not applied 


the principle strictly, for criminal law which 
ought to be a branc 


of public law has 
been put into the charge of ordinary Coums. 

The French Judge, therefore, is more sub- 
ject’ than his English brother to govern- 


20) JOURNAL 


mental influence, But, he does not, however, 
get his judgeship for political considerations 
while in England, at different periods, 
judicial office has been secured. .as a reward 
for political services. 

Casu Law 

of the fundamental points of difference 
between French jurisprudence and English 
jurisprudence, the most striking perhaps 
lies in the different degree of authority 
given: to decided cases. It may be stated 
without exaggeration that English ju- 
risprudence rests to a great extent upon 
the principle of stare decisis—adherence to 
` decided cases. Caselaw which the Judges 
have made and which is scattered through 
innumerable volumes of reports is as bind- 
ing as codified law. But the French Judges 
have to deal with Codes and the law which 
they have do deal with is contained within 
a few volumes, “each very skilfully drafted 
with a view to freedom from ambiguity.” 
According to Art. 1315 of the Civil Code, 
“the authority of a decision applies only to 
the case which the Court is called upon to 
decide.” In one sense the French Judges 
have a wider discretion in that he is control- 
led by no precedents, though in another 
sense they are more circumscribed as the 
law can be modifieu only in express terms 
by the legislature. 

The evils of the unpaid magisterial sys- 
tem‘ in England have already been dwelt 
upon. Another point of divergence is that 
the French Judge deals in the no:mal 
course of his professional life with both 
civil and criminal cases, while in England 
except in the King’s Bench Division of the 
High Court, it is not so. 

LOCALISATION 

One of the qualities desirable in a judi- 
cature is that its services should be suff- 
ciently localized for the public who should be 
spared avoidable inconvenience and cost. In 
this respect the English judicial system lags 
far behind the system obtaining in France. 
The fact thatin England all appeals are 
concentrated in London presents a striking 
contrast to the system of localized appeal 
Couits in France. Apart from the question 
of appeals, in England, subject to few ex- 
ceplional cases, all the Chancery Courts of 
first instance sit in London. The French- 
man whose Courts of first instance aie s0 
completely local has none of the discourage- 
ments of his English bro.her in his search 
for justice. 

e 


Court of justice.” 
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JUDICIAL SALARIES 

The high scale of judicial salaries in 
England is related to the high income of 
the topmost barristers. Jn France Advo- 
cates are not allowed to charge what fees 
they like, but are paid, as officers ‘of the © 
Court, according to fixed scales “of fees. 
This enables the client to calculate. the 
limits of costs he will have to bear, before- 
hand, and helps to. cheapen: litigation. 
Some figures showing the salaries of 
French Judges taken from Professcr Ensor’s 
invaluable little book may not be- out of 
place. 


France 

(i) Court of Cassation: First President 
£1,200; Presidents of each of the three 
Chambers, £1,000; Councillors, wees Head 
of the Parquet, £1 ,200. 


(ii) Court of Appeal (Baits: First 
President £1,000: Presidents of Chambers 
£600; Vice Presidents of Chambers £560; 
Councillors £496: Head of the Parquet 
£1,000: (£1 =125 franzes). 


England 
Lord Chancellor £10,000; Lord Chief 
Justice £8,000; Master of the Rolls £6,000; 
Justices £5,000 apiece; County Court 
Judges £1 500 apiece. 
Thus the First President of the highest 
Court in France is paid less than the County 
Court Judge in England. 


CoNCLUSION 

We shall best conclude our brief survey 
with a quotation from M. Barthalomy’s 
“The Government of France.” He says: 
“If the theorists had to construct an entirely . 
new constitution in accordance with their 
abstract principles, (hey would entrust the 
business of judging, 1. e., of settling the 
differences inseparable from the life of 
society and pronouncing penalties against 
wiongdoers, to a single heirarchy, whose 
sole work this should be....Thé office 
of judging is entrusted to authority of 
very varied origin and character; no judges 
are wholly independent; and some are no 
more independent than ordinary officials: 
there is no single judicial heirarchy; 
there is even at times a total confusion 
of powers, as when certain authorities 
leave their ordinary path to perform an 
e-sentially judicial work, when the Senate, 
for instance, forms itself into -a- High 
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THE EXTENSION OF CAUSES FOR DIVORCE. e 


In his addressto The Law Sociely, Sir 
Réginlad Poole;77 Sor. J. 673), expressed 
certain opinions as to reform of the law of 
divorce, his views being the result, as he 


stated, of over 40 years’ professional 


experience of the opération of the present 
law:> Broadly, speaking, they concur with 
the recommendations of the Royal Com- 
mission; over which the first Lord Gorell 
presided, made in the report published 
over 20 years ago, save for those in 
respect of divorce forimprisonment and 
insanity, 

Jt may perhaps be convenient to divide 
the possible causes for divorce into three 
classes, namely, direct matrimonial offences, 
offences or failings which, though not direct, 
unfavourably affect the matrimonial con- 
sortium, and matters which are not of- 
fences at all, but also affect the consortium. 
Thus, adultery, desertion and cruelty to 
to the spouse are direct matrimonial of- 
fences; drunkenness, drug-taking and 
cruelty tothe wife's children (whether those 
of the husband himself or uot) come into 
the second class, and imprisonment and 
insanity into the third. It is true that 
some kind of offence must precede im- 
prisonment, but it is the imprisonment 
itself, resulting in the temporary or per- 
manent inability of the prisoner to fulfil 
any-matrimonial duties, which isthe cause 
for divorce, and not the offence itself. No 
doubt a husband who stole to procure 
luxuries for his wife would feel a very 
considerable grievance if, on a sentence 
of penal servitude imposed on him for his 


offence, she divorced him and shared those. 


luxuries with an after-taken successor to 
him. Drunkenness and drug-taking are, 
of course, social rather than matrimonial 


offences, but they frequently cause the - 


spouse, of the otendar, if living with him 
or her, to suffer more than anybody else. 

Sir Reginald would allow divorce for 
the three direct matrimonial offences of 
adultery, desertion and “presistent an 
aggravated cruelty’—the definition of 
which he expressed his contidence, no 
doubt well justified, in our Judges to 
formulate. Wherever divorce a vinculo is 
allowed by law (whichis practically the 
case all over the world save for Ireland, 
Italy, South Carolina, and possibly one or 
two South American republics) a wife's 
adultery is cause for it. In our own law 
until a few years ago, and perhaps still 
_in certain colonies, the laws of which are 
founded on ours, a husband’s adultery had 
to be’ accompained by desertion or 


cruelty, Sir Reginald, as many others 
have done before hm, draws attention t) 
the, absurdity of allowing divorce: for one 
isolated: act >of adultery and withholding 
it for desertion. or. cruelty. In a large 
number of modern: cases, of- course, ithe 
adultery -is committed; -almost invariably- 


by the husband, fur the express- purpose’ 


of: obtaining divorce,- and.. sometimes - in- 
fact it is. not committed at all,- though 
the course is. left" to infer it. ‘There are 
now very few, countries which,--admitling 


. divorce, do so for. adultery. only.. In this 


class are some of the provinces of Canada, 
North Carolina, and New York. ‘In .thé 
United States, however, extra-State divorce 
is sometimes allowed, which lets in- the 
easy conditions of Reno. Of the countries 
which allow divorce for adultery and deser- 
tion: only, perhaps the most important 
from our point of view is Scotland, which 
has admitted divorce for desertion 
for about 40) years without any 
particular hardship to -Scottish women. 
Divorce for desertion is also possible by 
the Roman Dutch lew, prevailing in South 
Africa and Ceylon. 


The codes: of France, Belgium, Norway - 


Sweden, Denmark, Holland, Spain, Portugal 


Victoria, New South Wales, New Zéaland: 


etc., practically allow of divorce for adultery 
desertion and cruelty. No authoritative 
pronouncement on French law can here 
be made, but the words “exces, sevices, et 
injures graves” appear to cover such 
desertion or cruelly as would admit of 
divorce in Victoria or New Zealand. ; 
Most divorce reformers would include 
drunkenness and drug-taking as Gauses for" 
divorce, but they form a somewhat harder 
problem than the ‘direct matrimonial of- 
fences, assuming they are unaccompanied 
by cruelty Ino one sense, no doubt, the 


drunkard’s spouse must suffer from seeing - 


the continual intoxications and the effect 
of- them, the worst case being when there 
are children and they are old enough to 
understand their parent's disastrous weak- 
ness. This however, isa long way from 
cruelty, unless the word is used in a very 
strained sense, and prima facie it is the duty 
of the drunkard’s or the arug taker’s spouse 
to try to cure the malady rather than run 
away fron it. If the husband or wife 
of a person who is merely an incurable 
sot and not violent or otherwise offensive 
is conceded divorce, the right should” be 
very carefully safeguarded. ` h 
The problems of the lunatic or prisoner 
are even more difficult, for he 


or she à 


22: 


may “be a model spouse when al large 
orin.a lucid interval. The United States, 
which may be regarded almost asa sort 
of laboratory for the divorce problem, 
admit divorce somewhat freely for imprison- 
ment, but only ina few cases for lunacy. 
Arkansas, Wisconsin and Pennsylvania 
appear to have enacted provisions for 
divorce. for permanent insanity, and -then 
repealed them. Connecticut, which is an 
eastern state, is said to have such alaw. The 
usual provision as to imprisonment is to 
allow divorce for imprisonment for felony, 
which of course is not necessarily defined as 
it is here. 

Cruelty .is necessarily a question of 
degree, but probably those whoread Kelly 
v. Kelly (1869), 2 P. & D., 31, 59 (see 
especially pp. 32--35), and Mytton v. Myltton 
(1886), 11 P. D. No. 141, will agree 


The line of demarcation between a 
bare scintilla of evidence and something 
more in actions for negligence is some- 
times a very Narrow one and opinions 
may be divided whether a case ought to 
be withdrawn from the jury by the judge 
or whether he should allow the evidence 


to go tothe jury for what it is-worth. In 


Alerander v. Anderson (1933. N. Ir. Rep, 
1908) —a fatal accident case -the evidence 
was that two bicycles, belonging respec- 
tively to the deceased person and the 
defendant, were found on the roadside locked 
togethe, close up against a stone wall, 
which was onthe proper side of the road 
for the deceased. The body of the de- 
ceased was lying on top of his bicycle 
with his forehead against the wall and 
that of the defendant was lying 10ft. 
away on the same side of the road. The 
road near the wall was much smcother 
and more levelled than the:other side. The 
plaintif, who was the mother of the de- 
ceased, called no eye-witness, but her Coun- 
sel argued thatthe defendant must have 
come roundthe corner of the road on his 
wrong side inorder to avoid the rough side, 
and so had collided with him The judge 
withdrew the case from the jury on the 
ground of no evidence, and the plaintiff 
appealed. Was this the right course or was 
there a prima facie case to goto the jury? 

So far as the rule of the road was in 
point, if is not adhered to in the courts 
as a deciding factor if the accident could 
not have been avoided, but if two vehic- 


les meet. suddenly in this way the driver 
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that no injustice would have’ been doné 
in thoge cases if the unfortunate wives, 
who were petitioners, had been granted 


full divorce from their husbands, although ` 
them, | 


the latter did not lay hands on 
Similarly, the cdious and untrue charge 


made -and reiterated by the wife in Russell ` 


v. Russel [1897]. A.C. No. 393, must have 
rendered the idea of further ‘consortion 
with her by the husband impossible, and 
divorce might he regarded as. not too 
strong a remedy for him. 

If the causes for divorce are ever tobe 
extended in this country, there ‘is at 
least a case for narrowing them so as 
to exclude the single occasion or hotel-bill 
divorce which is now so prevalent, and 
notoriously. is in a considerable number 
of cases merely divorce by mutual con- 
sent.—The Solicitors’ Journal, 


A SCINTILLA OF EVIDENCE 


or rider who is on the wrong side is liable 
unless the other party had ample means 
and opportunity to prevent the accident: 
(Chaplin v, Hawes, 1828, 30. & P. 554). 
In Ellor v. Selfridge and Co. (1929, 169 L. 
T. Jour. 167; 46 Times L. Rep. 236) teh 


af 


Divisional Court held it to be some evi- — 


dence of negligence to go to the jury, 
where a molor car was found on the pave- 
ment and persons standing there were 
injured, there being no other evidence as 
to how the accident happened. It 
course, for the Judge to say whe.her any facts 
have been established by evidence from 
which negligence may be reasonably inferred. 
It is for thejury tosay whether from these 
facts when submitted to them negligence 
ought to be inferred. Did the evidence‘in 
Alexander v. Anderson (sup.) warrant an 
inference in either direction ? 

The principles to be applied are discus- 
sed by Chief Baron Pallasin an Irish case 
--Kiannery v.W.and L. Railway Company 
(I. Rep. 11, C.I. 30, at p. 36)—as follows: 
“The rule as to withdrawing the cases from 


is, of ` 


the jury hasno application to case in which - 


a reasonable inference in favour of the 
plaintiff might be drawn. Ifit might be, 
it must for the purposes of direction be 
assumed to have been drawn. To say that 
each of two inferences—the one sufficient 
and the other insufficient to support the 
case—is equally consistent with the facts 


proved is but another mode of sayin ` 


thatthe inference in support of the plain - 
“iff's case cannot 


reasonably 


be draw 
In that case the -plaintiff, 


who requir- 


a 


"o 
1934 
preponderating evidence, must fail. It is 
a wholly differeat proposition that the 
same result must follow wh3re, although a 
reasonable inference against tha plaintiff 
might be drawn, yet an inference the other 
way would also be reasonable. In such 
an event the case is for the jury, and 
- I have a strong opinion that to impute 
tc any judge an intention to lay down 
the oppcsite doctrine is to misconstrue the 
language.” 

Acting on this: great authority, the Irish 
Court of Appeal in Alexander's case (sup.) 
thought that the test was whether the 
jury would be entitled to find, as a legi- 
timate and natural inference from the 
facts proved, that the accident occurred 
on what was the defendant's wrong side 
of the . road, and that it was occasioned 
thereby. If so, it had to be assumed for 
the purpose of directing the jury that this 
inference might be drawn. This was the 
view of Lord Justice Andrews and Lord 
Justice Best. They thought that there 
was aprima facie case for the defendant 
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to answer when judged by this standard, 
and that the plaintiff was entitled to have 
his case submilted to the jury. Lord Chief 
Justice Moore, Lowever, dissented, and 
described the facts shown by the evidence 
as opening up a “vista of speculation” 
which ought not to be thrown open to the 
jury. 

While on the question, it is well to remem- 
ber the warning given by Lord Justice 
Scrutton in a case of this kind—Halliwell 
v. Venatles (1930, 143 L. T. Rep. 215): “There 
has been too much lately of this trying torun 
cases on no evidence to go to the jury. 


“Jt is very much better for the parties in 


the matter of expense that the verdict of 
the jury should be taken in such a case 
coupled withthe submission that there is 
‘no evidence to go to the jury because 
then youjsave the expense.of a second trial”; 
and in that case the Court of Appeal 
deprived the defendant of the costs of 
the first trial in any event, holding that 
the case ought not to have been with- 
drawn from the jury—The Law Times. 


Extracts from Contemporaries. 


Confessions by the Innocent, 

How an innocent man had given himself 
up in the belief that he had committed a 

‘crime was related at the Marylebone Police 
Court recently, when the secretary of a 
share-out club appeared on remand upon a 
charge of fraudulent conversion and was 

- discharged. , 

A Police Officer stated that the defendant 
on checking his books, thought he was £400 
short, became very worried and gave 
himself up to the policein a state of panic. 
In fact every member who could be found 

_had been paid in full, and there was money 

‘to pay the rest. ' 

‘ The moral is there for those who seek it. 
Here was aman who would probably have 
pleaded guilty -to fraudulent conversion, or 

` perhaps to larceny or some other crime if 
he could have been dealt with speedily in 
a Police Court although he was not only 
innocent in intention but also actually 
correct in his accounts.. Fortunately, 

- Investigation by the police and the exercise 
of sound practice by the Court, saved the 
defendant from bringing on himself a 
miscarriage of justice. He had also the 
good sense to employ a solicitor.. 

Careful Magistrates are always at pains 

. to see that no plea of guilty is accepted, 
especially in cases involving a specific 
jntent, unless the Courtis quite satisfied 


- that 


the defendant understands all the 
ingredients of the offence and ieally feels 
that heis guilty. When the defendant is 
legally represented, the responsibility of the 
Court is less, but even then the Court will be 
well advised to hear a full-statement of the 
facts,— Justice of the Peace. 


Marriage andincome Tax 

A taxpayer has complained to a bench of 
Magistrates that he has been charged for 
income-tax on the income of his wife, from 
whom he is separated, although his wife is 
earning at least twice’ as much as he. 
Though he appealed to the inspector, he said, 
he got sympathy but no relief, and he now 
asked for the discharge of a maintence order 
In consequence. 


That a wife's earnings are generally 
taxable as part of the husband’s income is 
well kuown, and, where normal family rela- 
tionship exists, it is quite unobjectionable. 
There are certain reliefs in respect of 
marriage and family expenses, and it is 
convenient to regard the family as the unit. 

Where the parties live apart, how- 
ever, the position is different, both in 
facil andin law; and we suspect that the 
husband in question may be referring totax 
in respect of aperiod when he and his wile 
were living together, 


24 


e 
““Konstam's Law of Income Tax” (6th 
Edition) at page 286, after referring to the 
- assessment of a husband in respect of his 
wife’s income, says: “But it is only solong 
as the wife is living with her husband that 
the assessment is made in his name on the 
profits of both; when these conditions have 
ceased, the assessment in respect of the 
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wife’s profits is made upon her, and the 
amount of her profits is computed as belong- 
ing to her alone.” 


This clearly follows from r.16 of the 
General Rules set out in the First Schedule 
5 the Income Tax Act, 1918. — Justice of the 

eace. 


Å. AKI 


NOTES OF RECENT ENGLISH CASES. 


Workmen's compensation — Factory— 
Dangerous machine unfenced—Injury tc 
workman - Volenti non fit injuria - Appli- 
cability. 

As the resulof an accident arising 
out of and in the course of his employ- 
ment, a workman had his left arm severed 
between the elbow and the wrist by the 
rapidly revolving blades of a machine 
for cutting cardboards from which he was 
attempting toremove cardboard which had 
become involved in and clogged the 
cutting part of the machine. The machine 
was not fenced as required by the Factory 
and Workshop Act. The Workmanclaimed 
damages andthe employers pleaded the 
defence of volenti non fit injuria: 

Held, that the defence was not applica- 
ble and that as the action was based on 
breach of statutory duty to fence the 
machinery, the defence of ‘common em- 
ployment’ was excluded as the employers 
could not throw on another the responsi- 
bility for failure to perform the absolute 
duty imposed on them (Scrutton, Greer 
and Slesser, L. JJ.: July 18, 1983) Wheeler 
v. New Merton Board Mills, Lid. (103 L. 
J. K. B. 17.) 

Company—Articles of  Assoctation— 
Governing Directors allowed to exercise 
power—Whether can be exercised by 
majority. 

One of the Articles of Association of a 
Limited Company provided as follows. 
“The governing directors shall have 
power from time to time and at any time 
toappointand remove at will additional 
directors and to detine and limit their 
powers and duties, provided that the 
total number of directors shall not exceed 
the prescribed minimum....... 

Held, on a construction of the Articles, 
that the power conferred by the above 
article was exercisable only by all the 
governing directors and not by a majority 
of*them (Bennett, J.: October 27, 1934), 
Perrot and Perrott, Ltd. v. Stephenson (103 
L.J. Oh. 47). 


Negligence -Independent contractor— 
Dangerous work —Damages to premises of 
third party—Emoloyer’s liability. 

If a person does work onor near .an- 
others property which involves danger 
to that property unless prəper care is 
taken, he is liable to the owners. of the 
property for damage resulting to it from 
the failure to take proper care; and is 
equally Jiable if, instead of doing the 
work himself, he procures, another, whether 
agent, servant, or otherwise,:.to do it for 
him ; Lord Hewart, C. J., Lord Wright and 
Slesser, L. J.: October 20, 1933], Honey- 
will & Stein Ltd. v. Larkin: Brothers Ltd. 
(103 L. J. K. B. 74). pi 


Master and servant--Servantowning dog 
with masters’ per nission— Dog biting fellow 
servant—Scienter - Liabiiity of master. 

Where a master gives a general permis- 
sion to his servant to keep a dog as a 
pet andthe dog bites another servant of 
the same master, the master is not res- 
ponsible for injuries: inflicted thereby, 
although the owner of the dog knew that 
it was. prone to attack men (Lo-d Hewart, 
C.J., Lord Wright and. Slesser, J: October 
20, 1933). Knott v. London County Council 
(150 L L 91). ee 

Contract—Repairer of goods—Contract 
to do work and supply ` material 
- Latent defect in matertial—Warranty 
of fitness, if implied. 

Where a repairer .6f- goods contracts 
to do work and labour and supply 
material in the course of carrying out 
repairs, there is animplied warranty that 
the material supplied is reasonably fit 
for the purpose intended for, unless it 
can be established that expressly or :im- 
pliedly the repairer was instructed to 
get paris from the makers or their agents 
and to use those parts, not using their 
own skill and judgment in the -matter at 
all (Swift and Du Pareq, JJ. October 
4, 1933). G. H. Myers and Co. ~.: Brent 
Cross Service Company (150 L. T. 98):7? 
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THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


The Permanent Court of Internaticnal 
Justice is a creation of the 


one of the most important acts achieved 
by League. With the material, industrial, 
commercial and ezonomic prosperity of the 
nations, the Court is not directly concerned 
aS are: some other organs of the League, 
although itcannot be’ gainsaid that the 
results of the functioning of the Court may 
indirectly have a great effect on their pros- 
-perity. The.Courthas:the most direct con- 
cern with:the securing of peace and free- 
dom. ~~ < 4 < 

| p ORIGIN eee 

The ideal of a world tribunal-for“the ad- 
judication of international disputes has been 
stirring in the minds of men for centuries. 
A Frenchman, Pierre Dubios, appears to 
have suggested it as early as in 1305. 
Through centuries theidea has developed 
and the aspiration gathered strength and 
support until in the nineteenth zcentury it 
became the definite goal of many states- 
menand found placein the policies of 
‘their Governments. Tennyson envisage it 
in his prophecy of “The Pariiament of man: 
The federation of the world.” The success 
achieved by the Geneva Arbitration of 1872 
gavea direct impetus towards the achieve- 
ment of the goal and’at last it was possiole 
for the Hague Conference of 1899 co estab- 
lish the Permanent Court .of Arbitration, 
The second Hague Conference in 1997 was 
another important. step in the direction. 
The outbreak of-thé Great European War 
in 1914 served to increase the appreciation 
of the need fora Court of a more useful 
type than the Permanent Court of Arbitra- 
tion. When at last, after the heat and 
turmoil of the war,the Paris Peace Confer- 
ence assembled in January, 1919, it was 
taken for granted that some definite attempt 
would be made to establish the long ex- 
pected World Court. Soon after the Treaty 
of. Versailles came into force the Council 
of the.League of Nations invited a còm- 
mittee‘of jurists to draw up plans for such 
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League of. 
Nations and its establishmen’ is" probably . 


a Court. After five weeks of deliberation, 


.a draft scheme was prepared and inthe 


League Assembly the Council’s draft was 
referred to acommittee on which all the 
members of the League were represented. 
This committee entrusted a sub-committee 
of Jurists with the preliminary study of the 
scheme, and the plenary Assembly finally 
adopted the scheme. 
~ SELECTION OF THE JUDGES 

The scheme is contained in what is des- 
cribed as the “Statute for the Permanent 
Court of International Justice’. It decrees 
that the Court ‘‘shallbe composed of a body 
of independent Judges, elected regardless 
of their nationality from amongst persons 
of high moral character, who possess the 
qualifications required in their respective 
countries for appointment to the highest 
judicial offices, or are juriconsults of re- 
cognized competence in international law.” 
The statute ofthe new Court provides for 
ll Judges tand four deputy Judges. 
The list of nominees as presented to the 
second Assembly included the names 
of 89 persons. On September 14, 1921, 
the Assembly and Council proceeded 
to the election. Forty-two members of the 
League participated and the Assembly's 
list of 1L Judges was completed in 
five ballots. The first election which was 
completed within three days resulted in 
the selection of Judgesto serve for a term 
of nine years. 

THE NEw COURT AND TAR HAGUR 
TRIBUNALS, 

The differences between theold Hague 
Courtof Arbitration and the new Court are 
very marked. The former being only a panel, 
the members never used to meetas a body 
while the Judges of the new Court come 
together at least once a year. The possi- 
bility of buildingup a continuous and 
harmonius system of international law 
through the new Court is much larger than 
through the Arbitration Court. The pew 
Court, again, differs from the old panel, in 
that it professes to be a Oourtof Justice 
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and not merely a Court of Arbitration. While 
the Hague Convention declared the object 
of international arbitration to be the sel- 
tlement of disputes between States “by 
Judges of their own choice 
basis of respect for law,” the statutes of the 
new Court is more explicit. Article 38 
provides that the Court shall apply: 

“International conventions, whether 
generalor particular, -establishing rules 
expressly recognized by the contesting 
states: oe 

(2) International custom, as evidence cf 
a general practice accepted as law; 

(3) The general principles of law recog- 
nized by civilized nations; 


(t)... ..Judicial decisions and the teach- 


ings of the most highly qualified publicists, 
of the various nations, as subsidiary means 
for the determination of rules of law.’ 

While the Court is enjoinedto have re 
gard tothese four sources of law, the statute 
states that this is not to prejudice the powar 
of the Court “todecidea case ex æœquo et 
bono if the parties so agree”. In the words 
“of Keen “Towards International Justice”, 
a way is opened up for litigant nations by 
agreement to enable the Court to escape 
from the trammels of strict law and move 
in the free atmosphere of equity”. 

J URISDICT.ON UF THE NEW COURT 

“The Permanent Vourt of International 
Justice isto be quite strictly an interstate 
tribunal’. It will be open only to states and 
to o her political units which have achieved 
membership inthe League. A state which 
is not a member of the League of Nations 
can have access to the Court only on condi- 
tions which will be laid downby the Coun- 
cil of the League, the conditions, of course, 
not being such as would, “place the 
parties inap%sition of inequality before 
the Court”. The committee had incorpo- 
raled into ilsdraft statute provisions for 
the compulsory jurisdiction of the Court in 
all justiciabJe matters. But the Council, in 
accordance with the wishes expressed on 
behalf of Great Britain, Italy and France, 
modified the draft on this point and this gave 
rise toa memorable debate in theannals 
of the League Assembly. The Assemb- 
ly decided that the basis of the Court's 
jurisdiction should be an agreement bet- 
ween the parties submitting the dispute 
but by Art. 36 of the final statute, provision 
was made for ‘‘an optional clause in the 

@ 


and on the’ 


demand that it should 
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protocol by signing which states may de- 
clare that they recognize as compulsory, 
ipso facto and without special agreement” 
—a jurisdiction similar to that outlined by 
the committee. of Jurists. Such a declara- 
tion has been made by certain states, in 
most cases “on condition of reciprocity.” 
Besides this, the Court may also have com- 
pulsory jurisdiction conferred upon it by 
treaty, orit may be utilized by existing 
treaties which provide for compulsory arbi- 
tration. 


PROCEDURE 


When a case comes before the Perma- 


nent: Court, all Judges sit, and there 
will be usually eleven or more. The 
language of the Court is English’ and 


French and if is open to the Court to autho- 
rize the use of some other language at the 
request- of the parties. The procedure is 
modelled upon the procedure before the 
Hague Tribunals. “It will consist of cases 
and counter-cases, and if necessary replies; 
and an oral hearing of witnesses, experts, 
agents, Counsel and Advocates.” Service 
of notice onindividuals in a country isto 
he effected through the Government of that 
country. The hearing isopen to the public 
unless the Court decides or the parties 
be private. The 
Court has promulgated its rules of pleading, 
practice and evidence. The Court has 
power to order a discovery. Enquiry may 
be conducted through agents of its own 
selection. Assistance of experts may be 
availed of. The decision of the Court is 
taken by a majority of the Judges sitting 
and a dissenting Judge delivers his sepa- 
rate opinion. During the pendency of a 
case and pending a final decision, the 
Court may indicate ‘“‘provisional measures 
which ought to be taken to reserve theres- 
pective rights of either party”. Judgment 
in default is to be seldom resorted to and 
the provisionfor such judgmentis to be 
hardly invoked except inthe “instances of 
obligatory jurisdiction.” But with all this, 
there is no provision for the enforcement of 
the judgments and if any state fails to 
abide by the decision of the Court, it is 
for the Council of the League to ‘‘propose 
what steps should be taken to give effect 
thereto”. Salaries and other Court expenses 
are to be borne by the League; costs of 
litigation by the parties. l 


(To be continued) 
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OFFICIAL PRIVILEGE ` 
The writer craves leave to sad a Commissioner and Assistant Commissioners 


supplement to the article which appeared 
in your issue of the 25th November last 
(77 SoL. J. 825) on the decision of Mr. Justice 
Macnaghten in the case of Spigelman v. 
Hocker and Austin Smith, particularly with 
reference to the class of document there in 
question, a statement made to a police 
officer concerning a road accident. 

It may be first noted that the right of the 
court, exercised by Macnaghten, J., ‘to 
examine the document inrespect of which 
privilege isclaimed was recognised by the 
Privy Council, Robirson v. State of South 
Australia (No. 2) [1931] A.C. 704 
{incidentally cited in your previous article), 
a case, {hat does not appear to have been 
referred to by Macnaghten, J. 

Lord Blanesburgh, in delivering the 
judgment of the court, said: “The power of 
the court to call for the production of 
documents for which this privilege is claimed 
and to “etermine the validity of the claim 
for itself was much discussed in argument. 
The result of the discussion bas been, as 
their lordships think, to confirm the view of 
Griffiths, `C. J., in Marconis Wireless 
Telegraph Co. v. Commonwealth of Australia 
(1913), 16 C.L.R. 178, where, in effect, he 
concludes that the court has in these cases 
always had in reserve the power to inquire 
into the nature of the document for which 
protection is sought, and torequire some 
indication of the nature of the injury to the 
State which would follow its production. 
The existence of such a power is in no 
way out of harmony with the reason for the 
privilege, provided that its exercise be 
carefully guarded so as nol to occasion to 
the State the mischief which the privilege, 
where it exists, is designed to guard 
against.” 

The privilege was thus described in 
“Stephen's Digest of the Law of Evidence” : 
“No one can be compelled to give evidence 
relating to affairs of State, or as to official 
communications between public officers in 
public affairs, unless the officer at the 
head of the department concerned permits 
him to do so.” 

It is to be regretted that the judgment of 
Macnaghten, J., did not refer to the 
distinction between the police forces of (a) 
the Metropolis, (b) the City of London, and 
(c) other districts. 

Under the Metropolitan Police Act, 1829, 
the Home Secretary isthe police authority 
for the Metropolitan Police District, and the 


-at his 


are appointed by the Crown on his recom- 
mendation. 

The City of London police force, on the 
other hand, is under the Common Council 
of the City (City of London Police Act, 1839), 
and the only connection of the Home 
Secretary with this force appears to be that 
his approval is obtained of the appointment 
of the Ccmmissioner, the expenses of the 
force being entirely borne by the city. 

County police are under the Standing 
Joint Committee, by whom the chief 
constable is, subject to the approval of the 
Home Secretary, appointed. 

In county boroughs and in such municipal 
boroughs as maintain a separate police 


force, the force is under the watch committee, 


a statutory committee which, when appointed, 
is independent of the council. 

In the case of county and borough police, 
the powers of the Home Secretary are chiefly 
limited to (a) approving the number of 
county superintendents and inspect-rs ; b) 
making regulations asto the government, 
uniform, salaries and allowances of the 
force; (c) hearing appeals from dismissed 
officers; and (d) providing for the inspection 
of the various forces as condition of a 
governmert grant. 

At one time it was the custom for chief 
constables of the county and borough police 
forces to supply for a small fee to one of the 
parties concerned or his solicitors all the 
statements taken by a police officer in 


‘eonnection with a road -collision, but a 


comparatively recent alteration has been 
made under which only the statement of the 
person on whose behalf the application is 
made is supplied, the names only of the other 
persons concerned being given. It 18 
believed this alteration was made in 
deference to a ruling of the Home Secretary. 
it issuggested that, ifthe quotation from 
“Stephens’ Digest” correctly represents the 
law, the supply of copies of other statements 
is, outside the Metropolitan area, in the sole 
discretion of the chief constable of the 
particular force as head of the department 
concerned and that, where a subpoena is 
issued for the production of any such report 


-onthe trial of an action, it is for the chief 


constable to raise or abstain from raising 
discretion the question of 
privilege. 

Against this view it may, of course, be 
urged that such statements as thpse in 
question are taken with a view -to the 


\ 


Judge. hus 
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; @, wa. a 

possibility of a prosecution for an offence and 
that as the Crown would bethe nominal 
“presecutor, the Home Secretary as repre- 
senting the Crown is the authority in all 
cases to raise the question of privilege. 
Whoever is the proper person to claim the 
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privilege in such cases, it appears clear 
that there is no justification for a general 
rule that all such statements are to be 
deemed privileged from production in a civil 
action.— The Solicitors’ Journal. 


FING=R-PRINT EVIDENCE. 


Identification by means of finger-prints 
was the subject of an interesting discussion 


- amongst the audience at a play just produced 


at the Kingsway Theatre. The law was 
there in force. Judges of the Court of 
Appeal, the King’s Bench Chaneary and 
Old Bailey were present, in addition to 
many leading lights of the Bar. The 
debate which followed the performance 
appears to have negatived the hitherto 
presumed infallibility of this testimony. 

This result is interesting, in view ofthe 
fact that the evidence is not only admis- 
sible, but invariably accepted in our Courts, 
and may be acted upon therein altEough the 
sole testimony against an accused person. . 

Forty years ago Sir Francis Galton 
pointed out the utility of finger-prints 
for the purpcse of the identification of 
criminals. Shortly afterwards Sir Edward 
Henry evolved a system of classification 
which he used with satisfactory results in 
India. The method was adcpted by 
Scotland Yard in 1901, the year in which 
Sir Edward, afterwards Commissioner of 
Police, was appointed Assistant Commis- 
sioner of the Criminal Investigation Depart- 
ment. It has since been received generally 
by ourtribunals as an accurate and, in 
practice, conclusive means of identification. 

The theory of what an eminent Australian 
termed an “ unforgeable 
Signature ” is as follows: The lines and 
furiows of the surface of the fingers and 
the plam of the hand, in conjunction with 
the intervening ridges, show varieties of 
patterns which differ in each individual. 
These are permanent throughout life.” 

An outline only of the classification of 
the different forms of prints, of which 
approximatety 300,000 are now in the records 
of Scotland Yard, is here possible. The 
main division is into defined types, such 
as loops, arches, whorls and composites. 
There are, again, sub-divisions according 
to the more minute details in connection 
with the number of ridges end other 
characteristics. It was demonstrated by 
Sir Francis Galton that the chance of 


two persons having identical finger-prints 
is about one in sixty-four thousand million. 
Experts supporting the  finger-print 
identification alwavs testify that in the 
course of long experience of ithe system 
they have never known two people to posséss 
identical prints, ; 

Where the prints are clear and the 
expert thoroughly conversint with his 
subject, it is almost impossible in ordinary 
cases for Counsel io shake his evidence, 
No other and opposing expert is at hand 
to supply Counsel with material for crogs- 
examination. Moreover, the tendency is 
for the Bench to regard the scientific 
part of the expert's evidence as based 
upon what should be regarded as ‘un- 
disputed scientific fact. < 

There appears to be no full report of 
any English case where the matters has 
been thoroughly thrashed out. Twocases 
which establish the admissibility and self- 
sufficiency of such evidence, Rex v. 
Castleton (1909, 3 Cr. App. Rep. 74) 
Rex v. Bacon (11 Cr. App: Rep.) ‘are 
unsatisfactory in this respect. . They ‘give 


‘decisions from which the ‘above proposi- 


tions are deducible, but are barren of 

argument and destitute of judicial exposi- 
tion of principle. 

The High Court of Australia, in the 

course cf the judgment in Rex v. Parker 

(1912. 14 C.L,R.) gives what seems to be 

the best summary .of the generally 

prevailing judicial opinion on the point. 

“Signatures have been accepted as 

evidence of identity as long as 

they have been used. The fact 

of the individuality of the corruga- 

lions of the skin on the fingers 

of the human hand is nów ‘%o 

generally recognised as to réquire 

very little, if any evidence of it, 

although it seems to be ‘still 

the practice Lo offer some expert 

‘evidence on the point. A fingér- 

print is therefore, in reality an 

unforgeable signature”. —Thé Law 

Journal. 


a gates 
` TAT e 


1934 


JOURNAL 


“39 


PRESUMPTION OF DEATH. >œ l : 


Ri The case of Hogton v. Hogton heard in the 
Divisional Court of the Probate and Divorce 
Division by the President, Sir Boyd 
Merriman, and Mr. Justice Bateson, on 
2nd October ‘noted in the Justice of the 
Peaceand Local Government Review issue of 
October 14 last) draws attention to some 
of the diffisalties with which English courts 
are placed with regard to presumption of 
death. Mr. Justice Hill in the case of 
Ivett v. Ivett (1930), 94 J. P. 237, approved 
the statement of the law as ‘stated in 
“Stephen's Digest,” Art. 99, which is as 
follows:—A person shown not to have been 
heard of for seven years by those (if any) 
who, if he had been alive, would naturally 
have heard of him, is presumed to be dead, 
unless the circumstances of the case are 
such as to account for his not being heard 
of withuut assuming his death: but there is 
no presumption as to the time when he 
died, and theburden of proving his death 
at any porticular time is upon the person 
who asserts it.” 

In the case of Ivett the justices had made 
a nominal order in April, 1930, for 
majntenence of 2s.6d.a week in favour of 
a woman who applied for order under the 
Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925, on the 
ground of wilful neglect to maintain. The 
defendant appealed on the grounds that 
the complainant had been formerly married 
and that at the date of the second marriage, 
February, 1930, there was no evidence to 
show that the former husband was dead, 
whereas the evidence showed he was alive 
in 1922. Fresh evidence showed that the 
complainant and her former husband were 
actually living together in 1925. The 
Divisional Gourt held that the justices 
were wrong in placing on the defendant ihe 
onus of proving that the former husband 
was dead, and they ought to have arrived 
at the result that the complainant had failed 
to establish that which was upon her to 
establish, that she was the wife of the 
appellant with whom she had gone through 
a form of marriage in February, 1930. The 
order was, therefore, discharged. 

This case laid down no new principle, 
but is a useful illustration of the 
well-established rule set out in “Stephen’s 
Digest,” and first judicially enunciated a 
century ago in Doe v. Nepean (1833), 5 B. 
and Ad. 86, by Denman, C. J., who said 
at p. 94): “The absence of a certain 
person abroad for seven years, without 


having been heard of, is evidence from 
which a jury might reasonably presume, 
and inthis case have properly presumed, 
his death. This period has been adopted 
as the ground for such presumption in 
analogy to the statutes of 1 Jac. c. Il; 
relating to bigamy, and 19 Car. 2, c. 6, as 
to the continuance of lives on which leases 
were held .... But such absence abroad for 
seven years, though it naturally leads the 
mind to believe that the party is dead. and 
therefore is sufficient evidence to warrant a 
presumption of fact that the party was 
dead at the end of seven years, certainly - 
raises no inference as to the exact time of 
the death; and still less that such death 
took place al the end of seven years.” 
Four years later the point was argued 
afresh, virtually on appeal, in the 
Exchequer Chamber ona writ of error in 
Nepean v. Doe (1837),2 W. and W. 891, in 
which Denman, C. J., held that the doctrine 
laid down in Doe v. Nepean was correct, 
namely, thatif it be important to anyone 
to establish ihe precise time of such 
person’s death he must do so by evidence 
ofsome sort, to be laid before the jury for 
that purpose, beyond the mere lapse of seven 
years since such person was last heard 
of. Lord Denman added that the doctrine 
was conformable to decisions on policies of 
insurance and was confirmed by the case 
of R. v. Inhabitants of Harbrone (1835), 2. 
Ad. and E. 940 (a pauper settlement case in 
which a letter written by a wife twenty-five 
days before her husband’s ceremony of 
marriage with another woman was held to 
be evidence rebutting the presumption that 
she was dead at the time of the second 
marriage). 

It is interesting to observe from these 
cases that the “seven years” was originally 
a judge-made period chosen by analogy to 
the same period fixed by statute for 
defences in cases of bigamy and for 
cases cf succession to estates pur autre vie. 
The necessity of presuming death cecurs 
frequently in regard to succession to estates 
of people who have disappeared, and where 
leave is given in the Probate Court ‘to 
swear for purposes of administration that 
the owner of the estate is dead the rule 
is followed by the use of the formula that 
death occurred on or since the supposed 
date. The problem often arises acutely, 
however, in bigamy cases, where strict 
proof of a previous marriage is requised, 
and in matrimonial causes, where the 


30 


degree of proof is just as strict if bigamy 
is specifically alleged. Thus justices are 
sometimes faced with the difficult problem 
of deciding whether a woman who applies 
for a maintenance is a married woman 
within the meaning of the Summary 
Jurisdiction (Separation and Maintenance) 
Acts. Ifshe is not, they have no jurisdiction. 
The question arose in Papadopoulos ¥. 
Papadorouilos, [1930] P. 551; 914. P. 39, in 
which the defendant husband pleaded that 
his marriage jn London had been annulled 
by a competent court in Cyprus. The 
magistrate, aftera careful consideration of 
the law and the facts, held that the 
` marriage was subsisting, and made an 
order. On appeal the order was affirmed, 
mainly on the ground that the Cyprus court 
was not cempetent to annul the marriage. 

In the 1ecent case of Hogton v. Hogton, 
referred to in the opening paragraph of this 
‘article, the justices had evidence that 
there wasa ceremony of merriage in 19.0, 
that the ccupie lived together as husband 
ard -wife until 1932, that the husband then 
left his womar, who summoned him for 
deserticn. The husband having set up 
that his wife had Lecn previously manied 
and there was no evidence to show that her 
former husband was dead, the wife told 
the justices of the circumstences of her 
former mariage, of the disappearance cf her 
former husband in 1904 following a 
separation order, ard of fruitless inquiries 
to trace him, continued up to 1910. On 
that, although seven years had not elapsed 
between the dete when the former husband 
was last known to ke alive and the date of 
the second mariage, the justices made a 
maintenance order, thereby by implication 
holding that the previous husband might 
be presumed to be dead at some date befoie 
the second mariage in 1910. 

It was submitted in substance on appeal 
that the justices had keen wrong in placing 
the onus on the husband, defendant, of 
proving the subsistence of the earlier 
‘marriage, instead of insisting on the wife's 
giving strict proof of the death of her former 
husband, {and it was suggested that the 
justices should have -looked at the evidence 
as it wasin 1910. The Divisional Court had 
no difficulty in negativing the latter 
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suggestion by invoking the. authority of 
Cockburn, ©. J., in Deakin v. Deakin 
(1869), 33 J. P. 805, and it held that the 
justices, considering the matter in the 
year 1933, with no reliable evidence that 
the former husband had ever been seen 
or heard of alive since 1904, had ample 
material for their decision. 

If the case of Hogton v. Hogton is analysed, 
it is seen that a wife, whose marriage was 
prima facie valid, applied for a mainten- 
ance order. There was evidence, not strictly 
proved, but resting on the sworn statement 
of the wife herself that she had been 
formerly married and her former husband 
had vanished nearly 30 years ago 
Strictly speaking, it was for the husband 
to prove not only the former marriage by 
the production of the register and the 
identification of the complainant as the 
woman who entered into that marriage, 
but also that there was affirmative evidence 
that the former husband was alive at the 
time of the second marriage. The onus 
was really on the defendant to rebut the 
prima facie validity of the second marriage 
which he was disputing. The justices did 
not apparently go into these nice legal 
questions of the onus of proof, but in the 
result correctly applied the law in the light 
of the facts before them. 

The conclusion which may be derived 
from this case is thatif, after a prima facie 
valid marriage, and long cohabitation, a 
husband pleads, in answer toa summons 
for maintenance, thatit was no marriage at 
all, owing to the subsistence of a former 
marriage, the strictest proofis required of 
his averment, . È 

On the other hand, if in such circum- 
stances facts are proved which point to 
the subsistence of a previous marriage, 
the onus of adducing proof to the contrary 
shifts to the wife. This was really the 
position in Ivett v. Ivett (supra), and 
apparently the justices went wrong in not 
recognising that the onus of disproof had 
shifted to the wife. The way the President 
put it, in his judgment in Hogton v. Hogton, 
was thatin Ivett v. Ivettthe justices had 
made an artificial presumption that was 
not justified as to the onus of proof— 
Justice of the Peace. 
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Extracts from Contemporaries. 


The Gorgonzola Trial. 

There was plenty of laugh'er in the 
Gorgonzola case, tried as a civil action 
before Goddard, J., in the King’s Bench 
Division. Ostensibly the case was one 
in which a young lady, Miss Joan Shear- 
` ing, claimed damages against the Pullman 
Car Co, Ltd.,in respect of ptomaine poi- 
soning which she alleged, was contracted 
as the result of eating a gorgonzola cheese 
sandwich supplied by the defendants dur- 
ing atrain journey from London to Bexhill. 
Claim in contract for breach of warranty : 
alternatively in tort for negligence. But 
the issue andthe interest turned on the 
simple question of fact: Did ihe poison 
come from the gorgonzola? Good or bad: 
guilty or not guilty: that was the real 
question. . 

It was in truth a momentous’question for 
Goddard, J., to decide, single-handed and 
alone as he was, without a jury. For it 
appeared that Schiller, K. O., for the de- 
fence, elicited and declared the astounding 
fact that the gorgonzola, until that hour, 
had lived through the centuries with an 
untarnished and spotless reputation: it had 
passed unsullied through ihe temptations 
_of times less worse than our own. It had 
no previous conviction. Yet Goddard, J., 
without a jury, found if guilty of poisoning 
a girl in a Bexhil Pullman; despite its inno- 
cence in Italy in the time of the Borgias. 
Would a jury, knowing its gorgonzola, have 
“done this? 3751. damages and costs.— The 
Law Journal. 


The Verdict of Goddard, J. 

The short. report of the judgment in the 
Times newspaper appeared to be inadequate 
but it indicated that the verdict was not 
an easy one. 

“His Lordship in giving judgment, said 
that he had come to the conclusion that 
Miss Shearing suffered from ptomaine 
poisoning, and that for some reason -it 
might have been due to the unusually hot 
weather at that time -some unfortunate 
contamination might have got on the cheese 
or affected some small portion of it. It 


was a piece of bad luck, and there was no ` 


reflection on the Pullman Car Co.” 

As the onus was on the plaintiff (as on 
the Crownin a criminal case), it would 
seem that there were too many “mights” in 
the finding of fact for a conviction. The 
Telegraph, however made the matter clear. 
“The only question” said the Judge, “is 


_ well 


whether Miss Shearing was ill through 
eating the gorgonzola, and I find that she 
was.” 

This finding of fact by Goddard, J., as 
a Judge ofthe High Court, is not perhaps 
só unassailable as if it had been the find- 
ing ofa County Court Judgeor ofa jury; 
but this consideration will afford little 
comfort to the convicted cheese. For a 
while it must carry itself more slowly 
and humbly in the presence of its sneering 
competitors. -The Law Journal. 


The Reichstag Fire Trial. 

German justice has been under the fierce 
glare of world-wide interest. It hascome 
through the ordeal with honour. If ever 
a trial might have been .influenced by 
political bias, conscious, or unconscious the 
Reichstag fire trial might have been expect- 
ed to show some traces of it. Butthere was 
none, In a land where political feling is still 
charged with emilioa and often ap; to be 
aggressive, the Judges remained as calm 
and impartial as if they knew neither ` 
Nazi nor Communist. 

The result, the acquittal of all the de- 
fendants except Vander Lubbe, who had 
admitted his guilt, shows that evidence, 
and not suspicion or prejudice, was all that 
coun'ed. Nowhere, save perhapsin some 
quarters in Germany, will there be ad- 
verse criticism, 


During the course of the proceedings 
the exclusion of one of the prisoners on 
occasions when he impugned the integrity 
of the police authorities struck many Eng- 
lish readers as unfortunate, even contrary 
to principles of natural justice. That 
was simply bacause English people, ac- 
eustomed to the freedom of speech and 
attack allowed to defendants, failed to 
realise that elsewhere the attitude of the 
Courts and the rules of evidence and pro- 
cedure are different from theirs. That the 
interests of the excluded prisoner were not 
allowed to suffer is quite clear: and that 
is what matters. ; 

English justice is unsurpassed, and Eng- 
lish methods suit the English character. 
Butlet us not forget that other countries 
may have systems not less suited to them- 
selves, and that justice may be equatly 
administered by men of upright 
character all the world over.— Justice of the 
Peace, 
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Skill: Forensic and Judicial. © 
“The prevailing opinion appears to be 
that Sir Patrick Hastings, who as a cross- 
examiner in such cases is unrivalled had 
rarely done better than in this “losing” 
case*, in strategy, tactics and execulion. 
One can understand that the calling of 
Mr. Hickley out of his “natural” order 
‘might be an act of wisdom and prudence; 
“but Hastings’ method robbed it of all its 
advantages. Also, the mannerin which he 
abstracted the sting from any comment which 
“might be-made on the fact that tha defendant 
did not go into the witness-box evoked the 
admiration of observant practitioners. 

As for Horridge, J., he demonstrated 
once more the fact that there are few judges 
to whom the jury give ear with more res 

*Bevir v, Burt-W hite, 
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pectful attention. He may, as every judge 
must have, have his own views as tothe 
merits or demerits of a case. -But rarely 
indeed, if ever, does he permit his view so 
to appear in his summing-up as to arouse 
afeeling inthe minds of the jury. that 
he is not fair tothe “other side” or for the: - 
unsuccessful party to contend elsewhere 
that the jury were undirected or misdirect- 
ed by words uttered or withheld. In-this 
case, he gave little indication as to his own. 
opinion of the evidence, _ 
While the action was still in progress it 
was announced in the Times that ‘Sir 
Patrick Hastings has -purchased the 
Brantridge Forest estate, a noted Sussex 
seat ab Balcombe, with 300 acres, from the 
executors of the late Lady Mount 


REVIEW 


Commentaries on the Code of Crimi- 
nal Procedure (Act V of 1898): By 
S. RANGANATHAIYAR, B.A., B.L., ADVOCATE, 
Mapras Hicu Court: FrrTa EDITION, 1984, 
Law Printing House, Mapras: PRIOR 
Rs. 16. 

The legal profession and the Magistracy 
of India are sure to. welcome this edition 
of Mr. Ranganathaiyar’s standard comment- 
ary onthe Criminal Procedure Code. To 
the readers of the Indian Cases and the Cri- 
minal Law Journal of India, Mr. Ranga- 
nathaiyar's book will be especially useful as 
the ‘learned author has exhaustively and 
carefully dealt with all the criminal cases 
reported in these journals. Even cases re- 
ported in the January numbers of the Indian 
Cases and the Criminal Law Journal have 
been incorporated in the present work. 

The commentaries have been thoroughly 
revised and partly re-written. About 3000 
new cases have been referred to in the 
present edition and the new matter intro- 
duced covers nearly 500 pages. A special 
feature of this edition is that the important 
decisions of the Courts of Criminal Appeal 
in England ever since its establishment in 
1908, appearing in the Criminal Appeal 
` Reports and elsewhere, have been carefully 
studied and noticed under ihe appropriate 
sections of the Code. The value of these 
weighty judicial pronouncements, especially 
in the cases of trials by the jury and appeals 
thérefrom cannot be overstated and their 
inclusion is gure to be of considerable help 





to the Courts and practitioners of this 
country. The important decisions of the 
various High Courts under the Emergency 
Ordinances recently promulgated, relating 
to procedure have also been noted. A 
large mass of general information which is 
of interest to the Bench and the Bar, gaiher- 
ed from the well-known works such as 
Stephen's History of Criminal Law and 
General View of Criminal Law, Forsyth’s 
History of Trial by Jury, éte., as also the 
provisions of the Madras Criminal Rules of ` 
Practice, 1931,. have been given in extenso. 

Mr. Ranganathaiyar’s Cummentary .on the - 
Criminal Procedure Code has heen approv- 
ed by the Government of Madras and 
several copies have been purchased by the 
Madras Government forthe use of Magis- 
trates and Police Oicers. It is also- pre- 
scribed as a text-book for the degree of 
Master of Law of the Madras University. 
We hope the Governments of other Provinces 
also will soon appreciate the merits of the 
work. The fact that the Commentary had 
to go through five editions in the course of. 
lu years is the best evidence of its, popula- 
rity and usefulness and we have no doubt 
that Mr. Ranganathaiyar’s work will: hold 
its position as the standard work on the 
subject for years to come as itis nota 
work written by a mere Commentator, but 
by a leading criminal lawyer of the Madras 
Presidency who has made a special study - 
of Criminal law for a period of more than ` 
a quarter of a century, 
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The Hon’ble Mr. Justice JOHN DOUGLAS YOUNG, B. A., Barrister-at-law 
Successor of 
> : Sir Shadi Lal, Kt., M. A., B. C.L, 
Chief Justice, 
Lahore High Court 
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The Hon'ble Mr. Justice Young 


We. heartily welcome the appointment of Mr. Justice Young as the Chief 
Justice of the Lahore High Court on the retirement of Sir Shadi Lal. Bred upin 
the noble traditions of the English bar, his Lordship’s fitness. for the high responsi- 
bilities that he has been called upon to fulfil, is undoubted.’ As’ puisne Judge 
of the Allahabad ‘High Court his career was characterised by an almost fearless 
‘independence with which he arrived at his conclusions as by his breadth of 
vision. His Lordship’s illuminating judgments, particularly in criminal cases, 
bear eloquent testimony to the depth of his learning and the original point of view 
with which he tackled the legal problems that came up before him. His Lordship’s 
judgments are well known for their lucidity and soundness. For clearness of 
exposition, for mastery of facts and for purity of legal diction, they are sure 
to serve as models. He never loses sight of the cardinal principles upon which 
the decision of a:case depends. Weare sure that equipped as he is in mani- 
fold ways for the high office he has been called upon to fill, be will certainly 
uphold the highest traditions ofthe judiciary. 


Mr. Justice Young was born in 1883 and was educated at Merchiston 
Castle School, ‘Edinburgh and later at Pembroke College, Cambridge, wherefrom 
he graduated. He was called tothe bar in 1907 and later served inthe European 
War. In 1929 he was appointed as a Judge of the Allahabad High- Oourt 
and his eminent qualities as a Judge, ‘his ability, knowledge and judgment’ 
have received well-merited recognition by His Majesty the King Emperor by 
his appointment as.the chief of the judiciary in the Punjab. As his Lordship 
the Chief Justice of Allahabad remarked in the course of his speech on the 
occasion of a congratulatory meeting on receipt of the news of the appointment, 
“what will be a loss to Allahabad will be a great gain to Lahore and we can look 
forward toa new era of greater co-operation between the two High Courts in 
Northern India.” We heartily congratulate his Lordship on his appointment 
and wish him success in his much enlarged sphere of usefulness, 
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. IMPERIAL ACTS, 1933 


ACT No. XXVIII of 1933. 
THE INDIAN TARIFF SECOND AMENDMENT) 
CT, 1933. 


PASSED BY THE INDIAN LEGISLATURE, 

` Received the assent of ih: Governor-General on the 
23rd December, 1938, and published in the Gazette of 
Indiz, Part 4, dated December 28, 1988. 


An act further to amend the ludian Tariff 
Act, 1894, the Indian Finance Act, 1931, and 


the Sea Customs Act, 1878, for certain 
purposes. 


Waereas it is expedient further to 
amend the Indian Tariff Act, 1894, the 
Indian Finance Act, 1931, and the Sea 
Customs Act, 1878, for the purpose herein- 
after appearing; It is hereby enacted as 
follows: — 

1. Short title. 

This Act may be called the Indian 
Tariff (Second Amendment) Act, 1933. 


2. Amendment of the Second Schedule, 
Act VIII of 1894. 


(1) After Item No. 40-A of the Second 
Schedule to the Indian Tarif Act, 1894, 


the following item shall be inserted, 

namely: 

40-B |. MINERAL OIL, not includ-| Impe- Two 
ed in Item No. 4) or] rial annas 
ltem No, 4(-A, which] gallon.) and 
is suitable for use as three 
an illuminautin wick - pies," 


lamps. 


(2) In sub-item (2) of Item No. 41 of 
the said Schedule, after the word “thermo- 
meter,” the words “is not suitable for use 
as an illuminant on wick lamps,” shall 
be inserted. 


3. Amendment of the Second Schedule 
to the Indian Finance Act, 1981. 
After Item No. 40-A of the Second 


Schedule tothe Indian Finance Act, 1931, 


the following item shall be inserted, 
namely:— ; 
“10-B | MiNrrAL OIL mdodo Nine- pies per 


Jtem No. 40-B 


ee gal- 


On. 


4. Insertion of new section 195-A in 
Act VIII of 1878. 


After s. 195 ofthe Sea Customs Act, 


187%, the following section shall be insert- 
ed, namely: — 


“19959-A.  Powerto make rulest for deter- 
mining whether mineral oil is suitable for 
use asan tiluminant. 

? 


(1) When by any law for the 
lime being in force a duty of customs 
is imposed on mineral cil which is speci- 
fied as being suitable or as not being 
suitable for use as an illuminant in wick 
lamps, the Chief Customs Authority may 
make rules for determiniug in disputed 
cases whether any mineral oil is or is not 
suitable for such use. 
(2) In particular such rules may— 


(a) specife the design, construction 
and. materials of test lamps to 
be used for testing the burning 
properties - of mineral oil in wick 
lamps and provide forthe stand- 
ea ais of such test lamps; 
an 


(b) prescribe the manner in which and 
the persons by whom tests are 
to be carried out and the stand- 
ards to be accepted for deciding 
whether any mineral oil is or ig 
not suitable for use asan illumi- 
nant in wick lamps.” 
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IMPERIAL ACTS, 1934 


ACT No. ! of 1934. 
THE INDIAN TARIFF (AMENDMENT) ACT, 1934. 
PassED BY THE INDIAN LEGISLATURE 


Received the assent of the Governor General on the 
19th February, 1934 and published in the Gazette of 
India, Part 4, dated the 24th February, 1934. 


An Act further to amend the Indian 
Tariff Act, 1894, for certain purposes. 


WHEREAS it is expedient further to amend 
the Indian Tariff Act, 1894, for the purposes 


hereinafter appearing; Jt is hereby enact- 
ed as follows :— 


1. Short title and commencement. 
(1) ‘This Act may be called the Indian 
Tariff (Amendment) Act, 1934. 


(2) It shall come into force on such date 
as the Governor-General in Counci] may, 
by notification in the Gazette of India, 
appoint in this behalf, 


2. Amendment of Schedule IT , Act VIII 
of 1891. 

The amendments specified in the Schedule 
to this Act shall be made.in the Second 
Schedule to the Indian Tariff Act, 1894. 


3. Bar of operation of section 4, Indian 
Finance Act, 1931, and section 4, Indian 
Finance (Supplementary and Extending) 
Act, 1931 

Nothwithstanding anything contained in 
section 4 of the Indian Finance Act, 1931, 
the additional duty imposed b y that section 
of that Act shall not be levied or collected 
On any article chargeable with duty under 
Item No. 45-A of the Second Schedule to 
the Indian Tariff Act, 1894, as amended by 


section 2 of this Act, and notwithstanding . 


anything contained in section + of the 
Indian Finance (Supplementary and Ex- 
tending) Act, 1931, the additional duties 


imposed by that section of that Act shall 


not be levied or collected on any article ` 


chargeable with duty under Item No. 33, 


35A, 41B, 41C, 42AA, 43D, 45A, 450, 45D; 
45H, or 141B of the Second Schedule to: 
the Indian Tariff Act, 1894, as amended:hy 


section 2 of this Act, x 
kah Ka 
“S > 


w 
os 
Lae! 
“tx, 
. 


THE SCHEDULE. 


(See section 2.) ` 


Amendment to the Second Schedule to the 
Indian Tariff Act, 1894. - 


l. After the heading “ OTHER FOOD 
AND DRINK”, and before 'Item No. 3 
the following item shall be inserted, name- 
ly :— 


“ 33 | Fisu OIL and whale oil, harden- | 
ed or hydrogenated . . .| Cwt.|10 0 0 


2. After Item No. 35 the following item 
shall be inserted, namely :— 


“35A | SuGAR-cANDY . | Owt. | 10 8 0° 


3. In Item No. 410, in the entry in the 
fourth column, for the words and figures 
“20 per cent. or 4 annas ” the words and 
figures “25 per cent. or 6 annas ” shall be 
substituted. 


4, In Item No. 410, in the entry in the 
fourth column, for the words and figures “20 
per cent. or 2 annas” the words and figures 
“ 20 per cent. or 3 annas” shall be sub- 
stituted. 


o. After the heading “CHEMICALS 
DRUGS AND MEDICINES,” and before 
Item No. 42B, the following item shall be 
inserted, namely :— 


“42AA , Heavy CHEMICALS, 


the following, 
pamely :— 

(1) Alum (am-| Ad valorem 25 per cent, 
monia alum, or one 
potash alum and rupee and 
soda alum). six annas 

per cwt, 
whichever 
is higher.” 

(2) Magnesium sul-| Ad valcrem |25 per cent. 
phate or hydrated or one 
magnesium sul- ruree and 
phate. four annas 

z a per cwt, 
Re wheh eyer 

| ʻ is higher,‘ 
k f 


oe 





Kam 
+ 
36 o ; 


6. After Item No. 43C the following item 
shall be inserted, namely :— 


">. “$5D | COTTON HOSIERY, 
the following, 
pamely :— 

(1) Undervests. ciclon | 25 per cent. 
ur one 
zupee and 
eight annas 
per dozen, 

whichever 
`Q, :s higher. 
and | Ad valorem | 25 per cent, 
o? ten annas 
per dozen 
pairs, which- 
ever is 
higher.” 


(2) Socks 
stockings. 


7. In Item- No. 45A, for the figures “35”, 
in the proviso to` the entry in tke second 
column and in both places where they occur 


in the fourth column, the figure “50” shall. 


be substituted. 


8. After the heading “ MISCHLLAN- 
EOUS” and before Item No. 46, the follow- 
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ing items shall be inserted, namely :— 


450} GLASS GLOBES AND 
CHIMNEYS for 
lamps and lan- 


~ferns— 
(1) Globes for 
hurricane lan- 
terns. 


(2) Other globes 
and chimneys 
having an ex- 
ternal base dia- 
meter of over 
one inch. 

4° D | Paints,colours and 
painter's mater- 
jals, the follow- 
ing, namely :— 

(1) Red lead, re- 
duced, dry. 


| (2) White lead, 
| ‘genuine, moist 
and reduced, dry 
or moist. 


(3) Zine white, 
‘| genuine, moist. 


$ 


Ad valorem 


Ad valorem 


Ad valorem 


Ad valorem 


Ad valorem 


25-per cent. 
or four 
annas and 
Biz pies 
per dozen, 
whichever 
higher, 

25 per cent. 
or three 
annas per 
dozen, 
w hichever 
is higher, 


Z5 per cent. 
or four 
rupees and 
twelve 
annas per 
swt.,which- 
ever is 
higher. 

25 per cent. 
or five 
rupees and 
t welve 
annas per 
cwt. which- 
ev er is 
higher. 

25 per cent. 
or six 
rupees per 

3wt ,which- 
ever is 


higher 


°- 1481,0. 


(4, Zine white, | Ad valorem) 25 per cent. 


reduced, diy or or four 

moiet. ru; ees and 
four ar nas 
per cwt, 
w hichever 
is higher, 

45E | Soap, houselold 

and laundry— 

(1) in plain bars Cwt. 4 0 0 

of not less than 

one pound in 

weight. l 

(2) other sorts. Cwt. 6 8 0 


9, In Item No. 68, the words and 
bracket “alum (namely, potash alum, soda 
alum and ammonia alum)” shall be 
omitted. 5 

10. In Item No. 93, the words “reduced 
dry red lead and white lead, moist white 
lead, reduced dry zinc white and moist zinc 
white” shall be omitted. 

11. In Item No. 94, after the words 
“Grass AND GLASSWARE” the words “not 
otherwise specified, and ” shall be inserted, 
and the words, figures and brackets “all 
sorts except glass bangles and beads and 
false pearls (see No. 181)” shall be omitted. 

12. In Item No. 100, after the word 
“ Hosiery ” the words “not otherwise specifi- 
ed” shall be inserted. 

13. In Item No. 116, to the word “ EoaP”’ 
the words “not otherwise specified ” shall - 
be added. 

14, ForItem No. 141B the following item 
shall be substituted, namely :— 


“J41B| Heavy CHEMIOALS the 

following, namely :— 

Magnesium chloride ..|One rupee and 
five annas per 
cwt. or 25 per 
cent ad valorem, 
whichever 19 

“| higher.” 
15. In Item No. 157, the words “and 
sugarcandy ” shall be omitted. 
46. In Item No. 158,— 

(a) the words and brackets “ (other than 
fents of not more than nine yards 
length)” shall be. omitted ; 

(b) in sub-head (a), after the word 

“ nieces” the words and brackets 
‘(other than fents of not more than 
nine yards in length)” shall be 
inserted ; and 
(c) in sub-head (b), after the word “others” 
the words ‘‘ including cotton fents 
not otherwise specitied ” ehall be 
inserted, 
17. In Item No. 179, 
“whale oil” the words 
specified " shall be added. 


after the words’ 
“not otherwise 
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16. After Item No. 184, the following 


item shall be inserted, namely : — - 
“18ta JSNAMETLED 
IRONWARE, the - 
following, 
namely :— 

(1) Sign-boards.| 3) per ceat. or 20 | — 
four and a half | per 
annas per square} cent, 
foot, whichever 

(2) Domesti; is higher. 

hollow-ware, 
the following 
namely, 
basins, bowls, 
dishes, plates 
and thalas, 
including 
rice-cups, 
rice-bowls 
and rice- 
plates— 


(i) havingno |.3) per cent, or| 20° 
diameter per dozen four | per 
exceeding 19} annas plus one | cent. 
centimetres.| anna for every 

two centimetres 
or part thereof 
by which any 
diameter ox- 
ceeds I1 centi- 
metres, which- 

ever is higher. 


(ii) having any | 30 per cent. or | 20 
diameter per dozen eight | per 
exceeding 19| annas plus two cent, 
centimetres. | annas for every 

l two centimetres 
or part thereof 
by which any 
diameter ex- 
ceeds 19 centi- 
metres, whicli- 
ever is higher 


19. In Item No. 186, to sub-item (a) 
after the words “ and the fittings thereof” 
the words “ but excluding electrical ear- 
thenware and procelain otherwise specified” 
shall be added. 

20. After Item No. 185, the following 
item shall be inserted, namely : 

‘IRGA ELECTRICAL ! f 
EARTHENWARE 
AND PORCELAIN, 


the following, 
namely :— 








(a) Insulators, 
Shackle, 
Sinclair Cor-| 
deaux or 
Pintype, not 
otherwise 
specified 


(1) fitted, 30 per cent. or! 20 |... 
eighteen nunas |! per 
per dozen, cent. 
whichever is 
higher. 


~ 


(iz) not fitted. | 3)per cent. or 


fourteen afnas’) ' 


per dozen, 
whichever “is 
higher. 
(b) Two way | 3) per cent. or 
cleats. four annas per 


gross of . pairs, 
whichever is 


higher. 
(c) Spacing 39 per cent. or 
insulators. two annas per 


-gross, which- 
ever is higher. 
(d) Ceiling 
roses— 

(2) fitted. 30 per cent. or 
ten annas per 
dozen, which- 
ever is higher, 

(ii) not fitted. | 80 per cent. or 
eight annas per 
dozen, which- 
ever is higher. 

(e) Joint-box 

cutouts— 

(2) fitted. 30 per cent. or 
eight annas per 
dozen, which- 
ever is higher. 

(ii) not fitted. 30 per cent. or 
six annas per 
dozen, which- 
ever is higher. 


21. After Item No. 189, the 
item shall be inserted, namely :— 


“18JA Paints, colours 
and painter's 
“materials, the 
following, 
namely ;— 
(1) Red Jead, | 3) per cent. or 
| genuine dry, | Rs. 4-12-0 per 


genuine cwb., whichever 
moist and | is higher. 
reduced 

moist, 


(2) White lead, | 30 per cent. or 
genuine dry.| Res.5-12-0 per 
ewt., which is 

higher. 
(3) Zine white, | 30 per cent. or 


genuine, dry.| Rs.6 per cwt., 
whichever is 


higher. 

(4) Paints, other | 
sorts, colour- N 
ed, moist— |- er 
(i) in pack- | 30 per cent. or 
ing of 1 lb. or} Rs. &-8-0 per 
over. ewt , whichever 

igs higher. 
it) in packing| 3) per cent. or 
“a 4 lb. ana Rs. 11-4-0 per 
over but less} cwt. whichever. 
than 1 |b. is higher. 

(iii) in packing| 3) per’ cent. or 
of 3 lb. and| Rs 17 per cwb, 
over but less} Whichever is 
than 4 lb. higher. 

(iv) in packing| 30 per cent or 


of less thah| “Rs 24 percwt., | 


[Ab whichever is 


| higher. 


20 [eo 


per 
cent. 


following 


20 ‘ea 
per 
cent 


20 
per 
cent. 


20 
per 
cent 


20. rey 
per 
cent. 


20 aee 


ent, 


7 oot 
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22. AfterItem No, 191, the following 28. After Item No. 197, the following 


item shall be inserted, namely :— ' 
191 Al DomeEsTIo BAR- 


| 


THENWARE, 
China and 
porcelain, the 
following, 
namely : 

(a) Tea 
and 
cups— 

(i) having a 
capacity of 
more than 74 
058. 

(ii) having a 
capacity of 
not more 
than 74 028 

(b: Saucers— 

(4) for use 
with tea 
cups or 
coffee cups 
having a 
capacity of 
more than 
7+ ozs, 

(21) for use 
with tea 
cups or 
coffee cups 
having a 
capacity of 
not more 
than 74 ozs. 

(c) Tea-pots— 

(ìi) having a 
capacity of 
more than 
20 028. 

(ti) having a 
capacity of 
more than 
10 ozs. and 
not more 
than 20 ozs. 

(iii) having a 
capacity of 
not more 
than 10 ozs 


(d) Sugar- 
bowls. 


cups 
coffee 


(e) Jugs hav- 
ivg a capaci- 
ty of over 10 
OZB. 


(f) Plates over 
AL inches in 
diameter— 

(over -84 

iuches in 
< diameter. 


(ii) -not over £7 
inches in 
diameter 


had 


30 per cent. or 
ten annas per 
dozen, which- 
ever is higher. 
30 per cent. or 
four annas per 
dozen, which- 
ever is higher. 


30 per cent. or 
five annas per 
dozen, which- 
ever is higher. 


30 per cent. or 
two annas per 
dozen, which- 
ever is higher, 


30 per cent. or 
three rupees per 
dozen, which- 
ever is higher. 

30 per cent. or 
twenty-four 
annas per 
dozen, which- 
ever is higher, 


30 per cent. or 
twelve 


annas 
per dozen, 
whichever is 
higher, 


3) per cent. or 
twenty-four 
annas per 
dozen, which- 
ever is higher. 
30 per cent. or 
twelve annas 
per dozen, 
whichever jis 
higher. 


30 per cent. or 
Sixteen annas 
per dozen, 
whichever is 
higher. 

30 per cent. or 
tel annas per 
dozen, which- 


ever ig higher, 


| 


20 
per 
cent 
20 
per 
cant. 


20 
per 
cent. 


20 
per 


cent, 
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shall be inserted, namely :— 


“197A| LEAD PENCILS. | 30 per cent. orj f0 |.. ’ 
one anna per] per 
dozen, which- | cent. 
everis higher, 





24. In Item No. 202, after the word 
“ glass’ the words ‘‘ , earthenware or por- 
celain ” shall be inserted. 

25. After Item No. 209, the following 
item shall be inserted, namely :— 


“209A| Parasors AND | 30 per cent. 20 |...” 
SUNSHADES and per 
fittings for cent, 
umbrellas, 
parasols and 
sunshades. 


26. After Item No. 210, the following 
item shall be inserted, namely :— 


“210A | Tien of ear- ; 20 per cent. or, 20 |..." 
thenware and | twoannas per, per 
porcelain. square foot, |cent. 

whichever js 
higher. 
27. In Item No. 212, the words “in 
cluding parasols and sunshades, and fit 


tings therefor” shall be omitted and after 
the words and figures “ 30 per cent.’ in 
the third column the words “ or eight annas 
each, whichever is higher shall be ad- 
ded. 


28. In Item No 225, for the figure “5” 
in the fourth column the figure ‘6’ 
shall be substituted. 


29. After Item No. 236; the 
item shall be inserted, namely :— 


following 








“236A; Cast Ad 20 per cent. or | 10 
IRON | valorem Rs. 25 per | per 
PIPES. ton, which- |cent. 
ever is 
| | higher. 
380. In Item No. 238, the words 


“ hosiery ” and “ piece-goods” shall be” 





omitted. 

31. After Item No. 238, the following 
items shall be inserted, namely :— 

“238A| WooLLEN HosI-} dd 35 per] 25 | 
ERY and wool- valorem! cent.or | per 
len knitted eighteen| cent. | 
apparel, that annas 
is to say, all per lb., 
hosiery and which- 
knitted ap- ever is 
parel con- higher. 
taining rot 


less than 15 
per cent of 
wool | by 
weight, i 7 
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238B | WooLLEN Fas Ad 85 per | 25 
RIOS, not valorem | cent. or | per 


otherwise eighteen | cent. 
specified, con- annas 

taining more per lb. 

than £0 per which- 

cent of wool ever is 
excluding felt higher. 


and fabrics 


made of 
shoddy or 
waste wool. 


23°80 | Faprics, not | Ad | 385 per, 25 
otherwise spe-|valorem| cent. per 
ecified, con- cent. 


taining not 
more than 10 
per cent. silk 
or 10 per cent 
artificial silk, 
but contain- 
ing more than 
i0 per cent. 
but not more 
than 90 per 

cent. wool. | 


32. In Item No. 242, in the fourth 
column, tothe words and figures “ 35 per 


ood 


Act No. Il of 1934. 
THE RESERVE BANK OF INDIA ACT, 1934, 


PASSED BY THE INDIAN LEGISLATURE. 


Received the assent of the Governor General on the 
6th March, 1934: and published in the Gazette of India, 
Part 4, dated 10th March, 1934) 


CONTE NTS 


CHAPTER I 


PRELIMINARY. 


SECTIONS. 
1. Short title, extent and commence- 
l ment. 
2. Definitions. 


CHAFTER II 


INCORTOR3TION, SHARE CAPITAL, MANAGEMENT 
AND BUSINESS. 
3. Establishment and incorporation of 


Reserve Bank. 

4, Share capital, share registers and 
shareholders. 

5. Increase and reduction of share 
capital. 


6. Offices, branches and agencies. 
7. Management. 
8. Composition of the Central Board, 
and term of office of Directors. 
9. Local Boards, their constitution and 
: functions. 
10. Disqualification of Directors and 
members of Local Boards. 
11. Removal from and vacation of office. 
12. Casual vacancies and absences. 
13. Meetings of the Central Board. 
| 14. General meetings. 


cent,” the words and figures “or Rs. 20 
percwt., whichever is higher” shall be 
added. 
SECTIONS. 

lo. First eonatitution of the Central 


Board 

16. Tirst constitution of Local Boards. 

17. Business which the Bank may 
transact. 

18. Power of direct discount. 

19. Business which the Bank may not 
transact. 


CHAPTER III. 


CENTRAL BANKING FUNCTIONS. 

20. Obligation of the Bank to transact 
Government business. 

21. Bank to have the right to transact 
Government business in India. 

22. Right to issue bank notes. 

23. Issue Department. 

24. Denominations of notes. 

25. Form of bank notes. 

26. Legal tender character of notes. 

97. Re-issue of notes. 

93. Recovery of notes lost, stolen, mutila- 

ed or imperfect. 

29. Bank exempt from stamp duty on 
bank notes. 

30. Powers of Governor General in 
Council to supersede Central Board. 

31. Issue of demand bills and notes. 

32. Penalty. 

33. Assets of the Issue Department. 

34, Liabilities of the Issue Department. 

35. Initial assets and liabilities. 

26. Method of dealing with fluctuations 
in rupee coin assets, 

37. Suspension of assets requirements. 

38. Obligations of Government and the 
Bank in respect of rupee coin.. 
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SECTIONS. 
39. Obligation to supply different forms 
of currency, 
' 40. Obligation to sell sterling. 
4). Obligation to buy sterling. 
42, Cash reserves of scheduled banks to 
be kept with the Bank. 
43. Publication of consolidated state- 
ment by the Bank. 
44. Power to require returns from co- 
operative banks, 
45. Agreement with the Imperial Bank. 





CHAPTER IV 


-— GENE-~AL PROVISIONS. 


46. Oontribution by the Governor Gener- 
al in Council to the Reserve Fund. 

47. Allocation of surplus. 

48. Exemption of Bank from income- 
tax and super-tax and .provision 
for deduction at source of income- 
tax on dividends. 

49. Publication of bank rate. 

00. Auditors. 

51. Appointment of special auditors by 
Government. 

52. Powers and duties of auditors, 

53 Returns. 

ot. Agricultural Credit Departinent. 

55. Reports by the Bank. 

96. Power to require declaration as to 
ownership of registered shares. 
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THE SCHEDULES 
An Act to constitute a Reserve Bank of 
India. 


WHEREAS it is expedient to constitute a 
Reserve Bank for India to regulate 'the 
issue of bank notes and the keeping of 
reserves with a view to securing monetary 
stability in British India and generally to 
operate the currency and credit system of 
the country to its advantage ; 

AND WHEREas in the present disorganisa- 
tion of the monetary svstems of the world 
it is not pessible to determine what will 
be suitable as a permanent basi ace the 
Iudian monetary system ; 

Bot WHEREAS it is expedient ‘to make 
lemporary provision on the basis of the 
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existing monetary system, and to leave the 
question of the monetary standard best 
suited to India to be considered when the 
international monetary position has become 
sufficiently clear and stable to make it 
possible to frame permanent measurés ; 

It is hereby enacted as follows :— 


CHAPTER I 
PRELIMINARY. 


1. Short title, extent and commencement. 

(1) This Act may be called the Reserve 
Bank of India Act, 1934. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Parganas. 

(3) This section shall come into force at 
once, and the remaining provisions of this 
Act shall come into force on such date or 
dates as the Governor General in. Council 
may, by notification in the Gazette of 
India, appoint. 


2. Definitions. 


In this Act, unless there is anything 
repugnant in the subject or context,— 
(a) “the Bank” means the Reserve Bank 
of India constituted ky this Act ; 
(b) “the Central Board” means the 
Central Board of Directors of the 
Bank; 


(c) ‘ provincial co-operative bank” means 
the principal society in a province 
which is registered or deemed to be 
registered under the Co-operative 
Societies Act, 1912, or any other 
law for the time being in force in 
British India relating to co-opera- 
tive societies and the primary 
object of whichis the financing of 
the other societies in the province 
which are or are deemed to be sc 
registered : 


Provided that in addition to such 
principal society In a province or. 
where there is no such principal 
society in a province the Local 
Government may declare any 
central co-operative society in that 
province to be a provincial co- 
operative bank within the meaning 
of this definition ; 

(d) “rupee coin ` means silver rupees 
which are legal tender under the . 
provisions of the Indian Coinage 
Act, 1906; and 

(e) “ scheduled bank” means a bank 
included in the Second Schedule, 


1934 i 
CHAPTER II. 
INCORPORATION, SHARE CAPITAL, MANAGEMENT 
AND BUSINESS. 


3. Establishment and incorporation of 

Reserre Bank. 
. (1) A Bank to be called the Reserve 
Bank of India shall be constituted for the 
purposes of taking over the man- 
agement of the currency from the 
Governor-General in Council and of carry- 
ing on the business of banking in accord- 
ance with the provisions of this Act. 

(2) The Bank shall be a body corporate 
by the nameof the Reserve Bank of India, 
having perpetual succession and a common 
seal, and shall by the said name sue and be 
sued. l 

4. Share capital, share registers and 
shareholders. 

(1) The original share capital of the 
Bank shall be five crores of rupees divided 
into. shares of one hundred rupees each 
which shall be fully paid up. 

(2) Separate registers of share-holders 
shall be maintained at Bombay, Calcutta, 
Delhi, Madras and Rangoon and a separate 
issue of shares shall be made in each of the 
areas served by those registers, as defined 
in the First Schedule, and shares shall be 
transferable from one register to another. 

(3) Ashare-holder shall be qualified to 
be registeoed as suchin any area in which 
he is ordinarily resident or has his 
principal place of business in India, but 
no person shall be registered as a share- 
holder in more than one register; and no per- 
son who is not— 

(a) domiciled in Iadia and either an 
Indian subject of his Majesty, 
or a subject of a State in India, 
or 

(b) a British subject ordinarily resident 
in India and domiciled in the United 
Kingdom orin any part of His 
Majesty’s Dominions the govern- 
ment of which does not’ discrimi- 
nate in any way against Indian 
subjects of His Majesty, or 

(c) @ company registered under the 
Indian Companies Act, 1913, or a 
society registered under the ‘Co- 
Operative Societies Act, 1912, or 
any other law for the time being 
in force in British India relating 
to co-operative societies or asche- 
duled bank, or a corporation or 
company incorporated by or under 
an Act of Parliament or any law 
for the time being in force in any 
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part of His Majesty's Dominions 
the government of which does not 
discriminate in any way against 
Indian subjects of His Majesty, 
and having a branch in British 
, India, 
shall be registered as a share-holder or be 
entitled to payment of any dividend on 
any share, and no person, who, having been 
duly registered as a share-holder, ceases to 
be qualified to be so registered, shall be 
able to exercise any of the rights of a share- 
holder otherwise than for the purpose of the 
sale of his shares. 

(4) The Governor-General in Council 
shall, by notification in the Gazette of 
India, specify the parts of his Majesty’s 
Dominions which shall be deemed for the 
purposes of clauses (b) and (c) of sub-section 
(8) to be the paris of His Majesty's Domi- 
nions in which nc discrimination against 
Indian subjects of His Majesty exists. 

D) The nominal value of the shares 
originally assigned to the various registers 
shall be as follows, namely : — 

(a) to the Bombay  register—one 
hundred and forty lakhs of rupees; 

(b) to the Calcutta register—one 
hundred and forty-five lakhs of 
rupees; 

. (c) to the Delhi register—one hundred 

and fifteen lakhs of rupees; 


(d) to the Madras register- seventy 
lakhs of rupees; 
(e) to the Rangoon register—thirty 


lakhs of rupees: 

Provided that if at the first allotment the 
total nominal value of the shares on the 
Delhi register for which applications are 
received is less than one hundred and 


` fifteen lakhs of rupees, the Central Board 


shall, before proceeding to any allotment, 
transfer any shares not applied for up to a 
maximum nominal value of thirty-five 
lakhs of rupees from that register in two 
equal portions to the Bombay andthe Cal- 
cutta register. 

A Committee consisting of two elected 
members of the Assembly and one elected 
member ofthe Council of State to be elect- 
ed by non-cfiicial members of the respec- 
tive Houses shall be associated with the 
Central Board for the purpose of making 
public issue of shares and looking after the 
first allotment of shates. 

(6) In allotting the shares assigned toa 
register, the Central Board: shall, in the 
first instance, allot five shares to? each 
qualified applicant who has applied for 
five or more shares; and, if the number of 
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such applicants is greater than one-fifth 
of the total number of sharesassigned to 
the register, shall determine by lot the 
applicants to whom the shares shull be 
allotted. ; l 

(7) It the number of such applicants 
is less than one-fifth of the number of shares 
assigned to the register, the Central Board 
shall allot the remaining shares firstly, up 
to the limit of one-half of such remaining 
shires, tothose applicants who have applied 
for les3 than five shares, and thereafter as 
to the halance to the various applicants 
in such manner as it may deem fair and 
equitable, having regard to the desirability 
of distributing the shares and the voting 
rights attached to them as widely as possi- 
ble. 

(8) Notwithstanding anything contained 
in sub-sections (6) and (7), the Central 
Board shallreserve forand allotto Govern- 
ment shares of the nominal value of two 
lakhs and twenty thousand rupees to be 
held by Government for disposal at par to 
Directors seeking to obtain the minimum 
share qualification required under sub- 
section (2) of section Il. 

(9) If, after all applications have heen 
met in accordance with the provisions of 
sub-sections (6), (7) and (8), any shares 
remain unallotted, they shall, notwithstand- 
ing anything contained in this. section, be 
allotted to and taken up by Government, 
and shall be sold by the Governor-General 
in Council as soon as may be, at not less 
than par, to residents of the areas served 
by the register concerned. | 

(10) The Governor-General in Council 
shall have no right to exercise any voie 
under this Act by reason of any shares 


allotted to him under sub-section (8) or ’ 


under sub-section (9). 

(11) A Director shall not dispose of any 
shares obtained from Government under 
the provisions of sub-section (8) otherwise 
than by re-sale to Government at par,and 
Government shall be entitled to re-pur- 
chase at par all such shares held by any 
Director on his ceasing from any cause to 
hold office as Director. 

5. Increase and reduction of share capi- 


tal. 

(1). The share capital of the Bank may 
be increased or reduced onthe recommenda- 
tion of the Central Board, withthe previous 


_ sanction of the Governor-General in Coun- 


cil and with the approval of the Central 
LegisMture, to such extent and in such 
nianher as may be determined by the Bank 
in general meeting. 
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(2) The additional shares so created 
shall be of the nominal value of one hundred 
rupees each and shall be assigned to the 
various registersin the same proportions as 
the shares constituting the original share 
capital, 

(3) Such additiona] shares shall be 
fully paid up, and the price at whichthey 
may be issued shall be fixed by the Central 
Board with the previous sanction of the 
Governor-General in Council. 

(4) The provisions of section 4 relating 
tothe manner of allotment of the shares 
constituting the original share capital shall 
apply to the allotment of such additional 
shares, and existing share-holders shal} not 
enjoy any preferential right to the allotment 
of such additional shares. 

6. Offices, branches and agencies. 

The Bank shall, as soon as may be, es- 
tablish offices in Bombay, Calcutta, Delhi ` 
Madras and Rangoon and a branch in 
Londcn, and may establish branches or 
agencies in any other placein India or, 
with the previous sanction of the Governor- 
Genera] in Council, elsewhere. 

7. Management. 

The general superintendence and direc- 
tion of the affairs and business of the Bank 
shall be entrusted to a Central Board of 
Directors which may exercise all powers 
and do all acts and things which may be 
exercised or done by the Bank and are not 
by ths Act expre:sly direcled or required 
to be done by the Bank in general meet- 
ing. 

8. Composition of the Central Board, 
and term of office of Directors. 

“The Central Board shall consist of the 
following Directors, namely :— 

(a) a Governor and two Deputy Gov- 
ernors, to be appointed by the 
Governor-General in Council after 
consideration of the recommenda- 
tions made by the Board in that 
behalf ; 

(b` four Directors to be nominated 

by the Governor-General in Coun- 
cil; l 

(c) eight Directors to be elected on 
behalf of the share-holderson the 
various registers, in the manner 
provided in section 9 and in the 
following numbers, namely : — 

(i) for the Bombay register—two 


Directors ; 
(ii) for the Calcutta register—two 
Directors ; oy 
(iit) for the Delhi register—two 
l Directors ; 
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(iv) for the Madras register - one 
Director ; 

(r) for the Rangoon 

Director ; and 

(d) one government official to be nomi- 
nated by the Governor-General in 
Council 

(2) The Governor and Deputy Governors 
shall devote their whole time to the affairs 
of the Bank, and shall- receive such salaries 
and allowances as may be determined by 
the Central Board, with the approval of the 
Governor-General in Council. 

(8) A Deputy Governor and the Director 
nominated under clause (d) of sub-section 
(1) may attend any meeting of the Central 
Board and take part in its deliberations 
but shall not be entitled to vote: 

Provided that when the Governor 
is absent a Deputy Governor authorized 
Pe him inthis behalf in writing may vote for 

m. 

(4) The Governor and a Deputy Govern- 
or shall hold office for such term not ex- 
ceeding five years as the Governor-General 
in Council may fix when appointing them, 
and shall be eligible for re-appointment. 

A Director nominated under clause (b) or 
elected under clause (c) of sub-section (J) 
shall hold office for five years, or thereafter 
until his successor shall have been duly 
nominated or elected, and, subject to the 
provisions of section 10, shall be eligible for 
re-nomination or re-election. 

A Director nominated under clause (d) 
of sub-section (1) shall hold office during 
the pleasure of the Governor-General in 
Council. 

(5) No act or proceeding of the Board 
shall be questioned on the ground merely 
of the existence of any vacancy in, or any 
defect inthe constitution of the Board. 

9. Local Boards, their constitution and 
functions. 

(1) A Local Board shall be constituted 
for each of the five areas specified in the 
First Schedule, and shall consist of— 

(a) five members elected from amongst 
themselves by the shareholders 
who are registered on the register 
for that area and are qualiiied to 
vote, and 

(b) not more than three members 
nominated by the Central Board 
from amongst the shareholders 
registered on the register for that 
area, who may be nominated at 
any time: l 

Provided that the Central Board shall in 
exercising this power of nomination aim at 
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securing the representation of territorial or 
economic interests not already represented, 
and in particular the representation of 
agricultural interesis and the interests of 
c)-operative banks. 

(2) At an election of members ofa Local 
Board for any area, any shareholder who 
has been registered on the register for that 
area, for a period of not less than six 
months ending with the date of the election 
as holding five sharesshall have one vote, 
and each shareholder so registered as 
having more than five shares shall have one 
vote for each five shares, but subject toa 
maximum of ten votes, and such votes may 
be exercised by proxy appointed on each 
occasion for that purpose, such proxy being 
himself a shareholder entitled to vote at 
the election and not being an employee of 
the Bank. 

(3) The members of a Local Board shall 
hold office until they vacateit under sub- 
section (6) and, subject to the provisions of 
section 10, shall be eligible for re-election 


or re-nomination as the case may be. 


(4) At any time within three months of 
the day on which the Directors represent- 
ing ihe shareholders on any register are 
due to retire under the provisions of thig 
Act, the Central Board shall direct an 
election to be held of members of the 
Local Board concerned, and shall specify 
a date from which the registration of 
transfers from and to’ the register shall 
be suspended until the election hastaken 
place. 

(5) On the issue of such direction the 
Local Board shall give notice of the date 
of the election and shall publish a list of 
shareholders holding five or more shares, 
with the dates on which their shares were 
registered and with their registered ad- 
dresses, and such list shall be available 
for purchase not less than three weeks 
before the date fixed for the election. ` 

(6) The names of the persons elected 
shall be notified to the Central Board 
which shall thereupon proceed to make 
any nominations permitted by clause (b) 
of sub section (7), it may then decide to 
make and shall fix the date on which the 
outgoing members of the Local Board 
shall vacate office, and the incoming mem- 
bers shall be deemed to have assumed 
office on that date. 

7) The elected members of the Local 
Board shall, as soon as may be after they 
have been elected, elect from amongst Phem- 
selves one or two persons, as the case may 
be, to be Directors representing the share- 


i 


. 44 


holfers on the register for the area for 
which the Board is constituted. 

(S) A Local Board shall advise the 
Central Board on such matters as may be 
generally or specifically referred to it and 
shall perform such duties as the Board 
may, by regulations, delegate to it. 

10. Disqualifications of Directors and 
members of Local Boards. 

(1) No person may be a Director or a 
member of a Local Board who— 

(u) isa salaried government official or 
a salaried official of a State in 
India, or 

(b) is,or at any time has been, ad- 
judicated an insolvent, or has sus- 
pended payment or has compound- 
ed with his creditors, or 

(c) is found lunatic or becomes of un- 
sound mind, or 

(d) is anofficer or employee of any 
bank, or 

(e) is a director of any bank, other 
than a bank which is a society 
registered or deemed to be regis- 
tered under the Co-operative So- 
cleties Act, 1912, or any other 
law for the time being in force 
in British India relating to co- 
operative societies. 

(2) No two persons who are partners 
of the same mercantile firm, or are direc- 
tors of the same private company, or one 
of whomis the general agent of or holds 
a power of procuration from the other, or 
from a mercantile firm of which the other 
is a partner, may be Directors or members 
of the same Local Board at the same 
time, 

(3) Nothing in clause (a), clause (d) or 
clause (e) of sub-section (7) shall apply to 
the Governor, or toa Deputy Governor or 
to the Director nominated under clause (d) 
of sub-section (1) of section 8. 

11. Removal from and vacation of office. 

(1) The Governor General in Council 

may remove from office the Governor, or 
a Deputy Governor or any nominated or 
elected Director: 
. Provided that in the case of a Director 
nominated or elected under clause (b) or 
clause (c) of sub-section (1) of section 8 
this power shall be exercised only on a 
resolution passed by the Central Board in 
that behalf by a majority consisting of not 
less thad nine Directors. 

(2) A Director nominated or elected 
under clause (b) or clause (c) of sub-sec- 
tion (1) of section 8, and any member of 
a Local Board shall cease to hold office if, 
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at any time after six months from the 
date of his nomination or election, he is 
not registered as a holder of unencumber- 
ed shares of the Bank of a nominal value 
of not less than five thousand rupees, or if he 
ceases to hold unencumbered shares of that 
value, and any such Director shall cease 
to hold office if without leave from the 
Governor General in Council he absents 
himself from three consecutive meetings of 
the Central Board convened under sub- 
section (1) of section 13. 

(3) The Governor General in Council 
shall remove from office any Director, 
and the Central Board shall remove from 
office any member of a Local Board, if 
such Director or member becomes subject 
to any of the disqualifications specified 
in sub-section (1) or sub-section (2) of sec- 
tion 10. 

(4) A Director or member of a Local 
Board removed or ceasing to hold office 
under the foregoing sub-sections shall not 
be eligible for re-appointment ei her as 
Director or as member of a Local Board 
until the expiry of the term for which 
his appointment was mae. 


(5) The appointment, nomination or elec- 
tion as Director or member of a Local 
Board of any person who is a member of 
the Indian Legislature or of a local Le- 
gislature shall be void, unless, within two 
months of the date of his appointment, no- 
mination or election, he ceases to be such 
member, and if any Director or member 
of a Local Board is elecied or nominated 
as a member of any ‘such Legislature, he 
shall cease to be a Director or member of 
the Local Board as from the date of such 
election or nomination, as the case may 
be. 

(6) A Director may resign his office to 
the Governor General in Council, and a 
member of a Local Board may resign his 
office to the Central Board, and on the 
acceptance of the resignation the office 
skall become vacant. 


12. Casual vacancies and absences. 

(1) If the Governor or Deputy Gover- 
nor by infirmity or otherwise is rendered 
incapable of executing his duties or is 
absent on leave or otherwise in circums- 
tances not involving the vacation of his 
appointment, the Governor General in 
Council may, after consideration of the re- 
commendations made by the Central Board 
in this behalf, appoint another person to 
officiate for him, and such person may, 
nothwithstanding anything contained in 
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clause (d) of sub-section (1)of section 10, be 
an officer of the Bank. 

(2) If an elected Director is for any 
reason unable to attend a particular 
meeting of the Central Board, the elected 
members of the Local Board of the area 
which herepresents may elect one of their 
number to take his place, and for the 
purpose of that meeting the substitute 
so elected shall have all the powers ofthe 
absent Director. 

(3) Where any casual vacancy in the 
office of any member of a Local Board oc- 
curs otherwise than by the occurrence of 
a vacancy in the office of a Director 
elected by the Local Board, the Central 
Board may nominate thereto any qualified 
person recommended by the elected mem- 
ber of the Local Board. 


(4) Where any casual vacancy occurs in 
the office of a Director other than the 
vacancies provided for in sub-section (J), 
the vacancy shall be filled, in the case 
of a nominated Director by nomination, 
and in the case of an elected Director 
by election held in the manner provided 
in section 9 for the election of Directors: 
_Provided that before such election is 
made ihe resulting vacancy, if any, in the 
Local Board and any vacancy in the 
office of anelected member of such Board 
which may have been filled by a member 
nominated under sub-section (8), shall be 
filled by election held as nearly as may 
be in the manner provided in section 9 
for the election of members of a Local 
Board. 

(5) A person nominated or elected under 
this section to filla casual vacancy shall, 
subject to the proviso contained in sub- 
section (4), hold office for the unexpired 
portion of the term of his predecessor, 


13. Meetings of the Central Board. 

(1) Meetings of the Central Board shail 
be convened by the Governor at least 
six times in each year and at least once 
in each quarter. 

(2\ Any three Directors may require- the 
Governor to convenea meeting of ths Cent- 
ral Board at any time and the Governor 
shall forthwith convene a meeting accord- 
ingly. 

(3) The Governor, or in his absence the 
Deputy Governor authorized by the Go- 
vernor under the proviso to sub-secticn (3) 
of section 8 to vote for him, shall preside 
at meetings of the Central Board, and, 
in the event of an equality of votes, shall 
have a second or casting vote. 


— 
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14. General meetings. ° 

(1)A general meeting (hereinafter in 
this Act referred to as the annual gene- 
ral meeting) shall beheld annually at a 
place where there is an office of the Bank 
within six weeks from the date on which 
the annual accounts of the Bank are clos- 
ed, and a general meeting may be con- 
vened by the Central Board at any other 
time : 

Provided that the annual general meet- 
ing shall not be held on two consecutive 
occasions at any one place. 

(2) The shareholders present at a gene- 
ral meeting shall be entitled to discuss 
the annual accounts, the report of the 
Central Board onthe working of the Bank 
throughout the year and the auditors’ 
report on the annual balance sheet and 
acc junts. 

(3) Every share-holder shall be entitled 
to attend at any general meeting and each 
shareholder who has been registered on 
any register, for a period of not less than 
six months ending with the date of the 
meeting, as holding five or more shares 
shall have one vote and on a poll being 
demanded each shareholder so registered 
shall have one vote for each five shares, 
but subject to a maximum of ten votes 
and such votes may be exercised by 
proxy appointed on each occasion for that 
purpose, such proxy being himself a share- 
holder entitled to vote at the election and 
not being an officer or employee of the 
Bank. 

15. First constitution of 
Board. 

(1) The following provisions shall apply 
to the first constitution of the Central 


the Central 


Board and, notwithstanding anything con- 


tained in s. 8,ihe Central Board as con- 
stituted in accordance therewith shall be 
deemed. to be duly constituted in accorda 
ance with this Act, 

(2) The first Governor and the first 
Deputy Governor or Deputy Governors 
shall be appointed by the Governor Gene 
val in Council on his own initiative, and 
shall receive such salaries and allowances 
as he may determine. 

(3) The first eight Directors represent- 
ing the shareholders on the various re- 
gisters shall be nominated. by the Gover- 
nor General in Council from the areas 
served respectively by those registers, and 
the Directors so nominated shall hold office 
until their successors shall have been duly 
elected as ‘provided in sub-section (4). 

(4) On the expiry of each successive 


wr 


ai , SOURNAL, 


ptriod of twelve months after the nomi- 
nation of Directors under sub-section (3) 
two Directors shall be elected in the man- 
ner provided in section 9 until all the 
Directors so nominated have been replaced 
by elected Directors holding office in ac- 
cordance wiih section 8. The register in 
respect of which the election is to be held 
shall be selected by lot from among the 
registers still represented by nominated 
D-rectors, and for the purposes of such lot 
the Madras and Rangoon registers shall 
be treated as if they compromised one re- 
gister only. 
16. First constitution of Local Boards. 
As soon as may be after the commence- 
ment of this Act, the Central Board shall 
direct elections to be held and may make 
nominations, in order to constitute Local 
Boards in accordance with the provisione 
of section 9, and the members of such Local 
Boards shall hold office up to the date fixed 
under sub section (6) of section 9, but shall 
not exercise any right under sub-section (7) 
of that section. 
17. Business which the Bank may transact. 
The Bank shall be authorized to carry 
on and transact the several kinds of busi- 
ness hereinafter specified, namely : 
(1) the accepting of money on deposit 
without interest from, and the col- 
' lection of money for, the Secretary 
of State in Council, the Governor 
General in Council, Local Govern- 
ment, States in India, local au- 
thorities, banks and any other 
persons ; ; 
(2) (a) the purchase, sale and redis- 
count of bills of exchange and 
promisso:y notes, drawn on and 
payable in India and arising 
out of bona fide commercial or 


trade transactions bearing two ` 


or more good signatures, one of 

which shall be that of a sche- 

duled bank, and maturing with- 

in ninety days from the date 

of such purchase or rediscount, 
` exclusive of daysof grace; 

(b) the purchase, sale and redis- 
count of bills of exchange and 
promissory notes, drawn and 
payable in India and bearing 
two or more good signatures, 
one of which shall be that of 
a scheduled bank, or a provin- 
cial co-operative bank, and 
drawn or issued for the purpose 
of financing seasonal agricultu- 

: ral operations or the marketing 
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of crops, and maturing within 
nine months from the date of 
such purchase or rediscount, ex- 
clusive of days of grace ; 

(c) the purchase, sale and redisccunt 

. of bills of exchange and pro- 
missory notes drawn and payable 
in India and bearing the sig- 
nature of a scheduled bank, 
and issued or drawn for the 
purpose of holding or trading 
in securities of the Government 
of India or a Local Government, 
or such securities of States in 
India as may be specified in 
this behalf by the Governor 
General in Council on the re- 
commendation of the Central 
Board, and maturing within 
ninety days from the date of 
such purchase or rediscount, ex- 
clusive of days of grace; 

(5, (a) the purchase from arid sale to 
scheduled banks of sterling in 
amounts of not less than the 
equivalent of one lakh of rupees; 

(b) the purchase, sale and rediscount. 
of bills of exchange (including 
treasury bills) drawn in or on 
any place in the United King- 
dom and maturing within ninety 
days from the date of purchase, 
provided that no such purchase, 
sale or rediscount shall be made 
in India except with a scheduled 
bank; and 

(c) the keeping of balances with banks 
in the United Kingdom; 

(4) the making to States in India, local 
authorities, scheduled hanks and 
provincial co-operative banks of 
loans and advances, repayable on 
demand or on the expiry of fixed 
periods not exceeding ninety days, 
against the security of— 

(a) stocks, funds and securities (other 
than immovable property) in 
which a trustee is authorized 
to invest trust money by any 
Act of Parliament or by any 
law for the time being in force 
in British India; 

(b) gold or silver or documents of 
title to the same; 

(c) such bills of exchange and promis- 
sory notes as are eligible for 
purchase or rediscount by the 
Bank; 

(d) promissory notes of any schedul- 
ed bank or a provincial ca- 
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operative bank supported by docu- 
ments of title to goods which 
have been transferred, assigned, 
or pledged to any such bank as 


security for a cash credit “or. 
overdraft granted for bona fide ` 


commercial or trade transac- 
tions, or for the purpose of 
financing seasonal agricultural 
operatiéhs or the marketing of 
crops; ; 

(5) making to the Governor Generalin 
Council ani to such Local Govern- 
men's aS may have the custody 
and management of their own 
provincial revenues of advances 
repayable in each case not later 
than three months from the date 
of the making of the advance; 

(6) the issue of demand drafts made 
payable at its own offices or 
agencies and the making, issue 
and Birculation of bank post 
bills; 

(7) the purchase and sale of Govern- 
ment * securities of the United 
Kingdom maturing within ten 
years from the date of such pur- 
chase; 

(S) the purchase and sale of securities 
of the Government of India or 
of a Local Government of any 
maturily or of such securities of 
a local authority in British India 
or of such States in India as 
may be specified in this behalf 
by the Governor Genéral in Coun- 
cil on the recommendation of the 
Central Board: 

Provided that securities fully guarante- 
ed as to principal and interest 
by the Government of India, a 
Local Government, a local au- 


thority or a State in India shall 


be deemed for the purposes of 
this clause to be eecurities of 
such Government, authority or 
State: | : 
Provided further that the amount of 
such securities held at any time 


in the Banking Depariment shall . 


be so regulated that— ' | 

(a) the total value of such securities 
Shall not exceed the aggregate 
amount of the share capital of 
the Bank, the Reserve Fund 
and three-fifths of the liabilities 
of the Banking. Department in 
respect of deposits; ; 

(b) the value of such securities matur- 
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- jug afier one year. shall not 

-~ exceed the aggregate ameount 
of the share capital of ihe 
Bank, the Reserve Fund and 
{wo-fifths of the liabilities of the 
Banking Department in respect of 
deposits; and 


(e) the value of such securities 


maturing after ten years shall 
not exceed the aggregate amount 
of the share capital of the 
Bank and the Reserve Fund 
and one-fifth of the liabilities 
of the Banking Department in 
respect of deposits; 

(9) the custody of monies, securities 
and other articles of value, and 
the collcction -of the proceeds, 
whether principal, ` Interest or 
dividends, of any such securities; 

(10) the sale and realisation of all pro- 
perty, whether movable or im- 
movable, which may in any way 
come into the possession of the 
Bank in satisfaction, or part 

. satisfaction of any of its claims; 

(11) the acting as agert for the Se- 
cretary of State in Council, the 
Governor General in Council or 
any Local. Government or Iccal 
authority or State in India in 
ihe transaction. of any of the fol- 
lowing kinds of business, name- 
ly:— 

(a) the purchase and sale of gold or 
silver; 

(b) the purchase, sale, transfer and 
custody of bills of exchange, 
securilies or shares in. any com- 
pany; 

(c) the collection of the proceeds, 
whether principal, interest or 
dividends, of any securities or 
shares; 

(d) the remittance of such proceeds, 
at the risk of the principal, by 
bills of exchange payable either 

| in India or elsewhere; 

(e) the management of publie debt; 

(12) the purchase and sale of gold coin 

. and bullion; 

(18) the opening of an account with 

~ .or the making of an agency 

agreement with, and the acting 
as agent or correspondent of, a 
bank which is the principal car- 
rency authority of any country 
, under the law for the time being 
-in force in that country oy any 
international bankformed by such 


ed 
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banks, and the investing of the 
funds of the Bank in the shares 
of any such international bank; 
({4)-ihe borrowing of money for a pe- 
riod not exceeding one month for 
the purposes of ‘the business of 
the Bank, and the giving of 
security for money so borrowed: 


Provided that no money shall be bor- 
rowed under this clause from any 
person in India otber than a 
scheduled bank, or from any per- 
Son outside India other than a 
bank which is the principal 
currency authority of any country 
under the law for the time being 
in force in that country: 

Provided further that the total amount 
cf such borrowings from persons 
in India ehall not at any time 
exceed the amount of the share cap- 
ital of the Bank; 

(15) the making and issue of bank 
notes subject to the provisions of 
this Aci; and 

(16) generally, the doing of all such 
matters and things’ as may be 
incidental to or consequential 
upon the exercise of ifs powers 
or the discharge of its duties under 
the Act. 


18. Power of direct discount. 

When, in the’ opinion of the Central 
Board or, where the powers and functions 
of the Central Board under this section 
have been delegated to a committee of 
the Central Board or to the Governor, in 
the opinion of such committee or of ‘the 
Governor as the case may be, a special 
occasion has arisen making it necessary 
or expedient that action should be taken 
under this section for the purpose of re- 
gulating credit in the interests of Indian 
trade, commerce, industry and agriculture, 
the Bank may, notwithstanding any limi- 
tation contained in sub-clauses (a) and 
(b) of clause (2) or sub-clause ta) or b) 
of clause 78) or clause (4) of s. 17,— 

(1) purchase, sell or discount any of 
the bills of exchange or promis- 
sory notes specified in sub-clause 
(a) or (b) of clause (2) or sub- 
clause (b) of clause (3) of that 
section though such bill or pro- 
missory note does not bear the 
signature of a scheduled bank or 

~ a provincial co-operative bank; 


r 
(2) purchase or sell sterling in amounts 


of not less than the equivalent 
of one lakh of rupees; or 

3) make loans or advances repayable 
on demand or on the expiry of 
fixed periods not exceeding ninety 
days against the various forms of 
securily specified in clause (4) of 
that section: 

Provided that a committee of the Board 
or the Governor shall not, save in cases 
of special urgency, authorize action under 
this section without prior consultation with 
the Central Board and that in all cases 
acticn so authorized shall be reported to 
the members of the Central Board forth- 
with. 

19. Business uhich the Bank may not 
transact. 

Save as otherwise provided in sections 
17, 18 and 45, the Bank may not— 

(1) engage in trade or otherwise have 
a direct interest in any 
commercial, industrial, or 

‘other undertaking except such 

interest as ib may In any way 
acquire in the course of the sat- 
isfaction of its claims: provided 
that all such interests shall be 
disposed of at the earliest possible 
moment ; 

(2) purchase its own shares or the 
shares of any other bank or of any 
company, or grant loans upon the 
security of any such shares; 

(3) advance money on mortgage of, or 
otherwise on the security, of im- 
movable property or documents of 
title relating thereto, or become 
the owner of immovable property, 
except so far as is necessary for 
its own business premises and 
residences for its officers and serv- 
ants; 

(4) make loans or advances; 

(5) draw or accept bills payable otherwise 
than on demand; 

(6) allow interest on deposits or current 
accounts. 


CHAPTER ITI 


CENTRAL BANKING FUNCTIONS. 

20. Obligation of the Bank to transact 
Government business. 

The Bank shall undertake to accept 
monies for account of the Secretary of 
State in Council and the Governor General 
in Council and such Local Government 
as may have the custody and mangement 
of their own provincial revenues and such 
States in India as may be approved of 
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and notified by the Governor General in 
Council in the Gazette of India, and to 
. make payments up to the amount stand- 
ing to the credit of their accounts res- 
spectively, and to carry out their ex- 
change, remittance and other banking 
operations, including the management of 
public debt. 


21. (1) Bank to have the right to transact 
Government business in India. 

The Governor General in Council 
and such Local Governments as may 
have the custody and management of 
their own provincial revenues ghall en- 
trust the Bank, on such conditions as 
may be agreed upon, with all their money, 
remittance, exchange and banking transac- 
tions in India and, in particular, shall 
deposit free of interest all their cash 
balances with the Bank: 

Provided that nothing in this sub-sec- 
tion shall prevent the Governor General 
in -Council or any Local Government from 
carrying on money transactions at places 
where tke Bank has no branches or a- 
gencies, and the Governor General in Coun- 
cil and Local Governments may hold at 
such places such balances as trey may 
require, 

(2) The Governor General in Council 
and each Local Government shall entrust 
the Bank, on such conditions as may be 
agreed upon, with the management of the 
public debt and with the issue of any new 
loans. 

(8) In the event of any failure to reach 
agreement on the conditions referred’ to 
in this section the Governor General in 
Oouncil shall decide what the conditions 
shall be. 

(4) Any agreement made under this 
section tu which the Governor General in 
Council of any Local Government is a 
party shall be laid, as soon as may be 
after it is made, before the Central 
Legislature and.in the case of a Local 
Government befure its local Legislature 
also. on. 


22. Right to issue bank notes. 

(I) The Bank shall have the sole right 
Lo issue bank notes in British India, 
and may, for a period which shall 
be fixed by -the Governor. General in 
Council on the recommendation of the 
Central Board, issue currency notes 
of the Government of India supplied to it 
by the Governor General in Council, and 
the provisions of this Act ‘applicable to 


bank notes shall, unless a contrary intention 
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appears, apply to all curtency notes of éhe 
Government of India issued either by the 
Governor General in Council or by the 
Bank in like manner as if such currency 
notes were bank notes, and references in this 
Act to bank notes shall be construed 
accordingly. 

‘2) On and from the date on which this 
Chapter comes into force the Governor 
General in Council shall. not issue any 
currency notes. ` 


23. Issue Department. 

(1) The issue of bank notes a be 
ccnducted by the Bank in an Issue Depart- 
ment which shall be separated and kept 
wholly distinct. from tue Banking Depart- 


‘ment, and the assets of the Issue Department 


shall not be subject to any liability other 
than the liabilities of the Issue Department 
as hereinafter defined in section 34. 

(2) The Issue Department shall not issue 
bank notes to the Banking Department or 
to any other person except in exchange for, 
other bank notes or for such coin, bullion or 
securities as are permitted by this- Act to 
form part of the Reserve. 

24. Denominations of notes. 

Bank notes shall be of the denomiuational 
values of five rupees, ten rupees, fifty rupees, 
one hundred rupees, five hundred rupees, 
one thousand rupees and ten thousand 
rupees, unless otherwise directed by the 
Governor .General in Council on the 
recommendation of the Central Board. 

25. Form of Bank notes. 

The design, form and material of bank 
notes shall be such as may be approved by 
the Governor General in Council after 

consideration of the recommendations made 
by the Central Board. 


26. Legal tender character of notes. 

(1) Subject to the provisions of sub-section 
(2), every bank note shall be legal tender 
at any place in British India in payment 
oron account for the amount expressed 
therein. and shall be guaranteed by the 
Governor General in Council, 

(2) On recommendation of the Central 


` Board the Governor General in Council may, 


by notification in the Gazette of India, 
declare that, with effect from such date as 
may be specified in the notification, any 
series of bank notes of any denomination 
shall cease to be legal tender save at an 
office or agency of the Bank. 

27. Re-issue of notes. 

The Bank shall not re-issue bank notes 
which are torn, defaced -or excessively 
soiled. 
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28. Recovery of noies lost, stolen, mutilated 
or imperfect. 

Notwithstanding anything contained in 
any enactment or rule of, law to the contrary, 
no person shall of right be entitled to recover 
from the Governor General in Council or 
the Bank the value of any lost, stolen, 
mutilated or imperfect currency note of 
the Government of India or bank note: 

Provided that the Bank may, with the 
previous sanction of the Governor General 
in Council, prescribe the circumstances in 
and ihe conditions and limitations subject 
to which the value of such currency notes 
or bank notes may be refunded as of grace 
and the rules made under this proviso shall 
be laid on the table of both Houses of the 
Central Legislature. 

29. Bank exempt from stamp duty on 
bank notes. 

The Bank shall not be liable to the 
payment of any stamp duty under the Indian 
Stamp Act, 1899, in respect of bank notes 


- issued by it. 


30. Powers ‘of Governor General in 
Council to supersede Central Board. 

(1) Ifin the opinion of the Governor 
General in Councilthe Bank fails to carry 
out any of the obligations imposed on it by 
or under this Act, he may, by notification 
in the Gazette of India, declare the Central 
Board to be superseded, and thereafter the 
general superintendence and direction of the 
affairs of the Bank shall be entrusted to such 
agency as the Governor General in Council 
may determine, and such agency may 


- exercise the powers and do all acts and. 


things which may be exercised or done by 
the Central Board under this Act. 

(2) When action is taken under this 
section the Governor General in Council 
shall cause a full report of the circumstances 
leading to such action and of the action taken 
to be laid before the Central Legislature 
at the earliest possible opportunity and in 
any case within three months from the 
issue of the notification superseding the 
Board. 

31. Issue of demand bills and notes. 

No person in British India other than the 
Bank or, as expressly authorized by this Act, 
the Governor General in Council shall draw, 
accept, make or issue any bill of exchange, 
hundi, promissory note or engagement for 
the payment of money payable to bearer on 
demand, or borrow, owe or take up any 
sum or sums of money on the bills, hundis 
or notes payable to bearer on demand of 
any “such person: 

Provided that cheques or drafts, including 


- 1481.0. 


hundis, payable to bearer on demand or 
otherwise may be drawn on a person's 
account with a banker, shroff or agent. 

32. Penalty. 

‘(1) Any person contravening the 
provisions of section 31 shall be punishable 
with fine which may extend to the amount 
of the bill, hundi, note or engagement 
in respect whereof the offence is com- 
mitted. 

(2) No prosecution under this section 
shall be instituted except on complaint made 
by the Bank. 

33. Assets of the Issue Department. 

(1) The assets of the Issue Department 
shall consist of gold coin, gold bullion, 
sterling securities, rupee coin and rupee 
securities to such aggregate amount as is 
not less than the total of the liabilities of the 
Issue Department as hereinafter defined, 

(2) Of the total amount of the assets, not 
Jess than two-fifths shall consist of gold 
coin, gold bullion or sterling securities: 

Provided ihat the amount of gold coin 
and gold bullion shall not at any time 
be less than forty crores of rupees in 
value. 

($8) The remainder of the assets ‘shall be 
held in rupee coin, Government of India 
Tupee securities of any maturity and such 
bills of exchange and promissory notes 
payable in British India as are eligib:e for 
purchase by the Bank under sub-clause (a) 
or sub-clause ib) of clause (2) of section 17 
or under clause (1) of section 18: 

Provided that theamount held in Govern- 
ment of India rupee securities shall not at 
any time exceed one-fourth of the total 
amount of the assets or fifty crores, whichever 
amount is greater, or, with the previous 
sanction of the Governor General in Council, 
such amount plus a sum of ten crores of 
rupees, 

(4) For the purposes of this section, gold 
coin and gold bullion shall be valued 
at 847012 grains of fine gold per rupee, 
rupee coin shall be valued at iis face value, 
and securities shall be valued at the market 
rate for the time being obtaining. 

(5) Of the gold coin and gold bullion held 
as assets, not lessthan seventeen-twentieth 
shall be held in British India, and all gold 
coin and gold bullion held as assets shall be 
held in the custody of the Bank or its 
agencies: : 

Provided that gold belonging to the Bank 
which is in any other bank orin any mint or 
treasury or in transit may be reckoned as 
part of the assets. 

(6) For the purposes of this section, the 
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sterling securities which may be held as part 
of the assets shall be securities of any of the 
following kinds payable in the currency 
of the United Kingdom, namely: — 

(a) balances at the credit of the Issue De- 
partment with the Bank of Eng- 
land; 

(b) bills of exchange bearing two or more 
good signatures and drawn on and 
payable at any place inthe United 
Kingdom and having a maturity not 
exceeding ninety days; 

(c) Government securities of the United 
Kingdom maturing within five 
years: 

Provided that, for a period of two years 
from the date on which this Chapter 
comes into force, anyof such last 
mentioned securities may be 
securities maturing after five years, 
and the Bank may, at any time 
before the expiry of that period, 
dispose of such securities notwith- 
standing anything contained in 
seclion 17. 

34. Liabilities of the Issue Depart. ent. 

(1) The liabilities of the lssue Vepartinent 
shall be an amount equal to the total ot the 
amount of the currency notes of the 
Government of India and bank notes for the 
time being in circulation. 

(2) For the purposes of this section, any 
currency note of the Government of India or 
bank note -which has not been presented for 
payment within forty years from the Ist day 
of April following the date of its issue shall 
be deemed not to be in circulation, and the 
value thereof shall, notwithstanding anything 
contained in sub-section (2) of section 23, be 
paid by the Issue Uepartment to the 
Governor General in Council or the Banking 
Department, as the case may be; but any 
such note, if subsequently presented for 
payment, shall be,paid by the Banking 
Department, and any such payment in the 
case of a currency note of the Government 
of India shall be debited to the Governor 
General in Council. l 

35. Initial assets and liabilities. 

On the date on which this Chapter comes 
into force the Issue Department shall take 
over from the Governor General in Councıl 
the lability for all the currency notes of the 
Government of India for the time being in 
circulation and the Governor General in 
Council shall transter to the Issue Department 
gold coin, gold bullion, sterling securities, 
rupee coin and rupee securities to such 
aggregate amount as is equal to the total of 
the amount cf the liability so transferred. 
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The coin, bullion and securities shafl be 
transferred in such proportion as to comply 
with the requirements of section 33: 

Provided that the total amount of the gold 
coin, gold bullion and sterling securities so 
transterred shall not be less than one-half of 
the whole amount transferred, and that the 
amount of rupee coin so transferred shall 
not exceed fifty crores of rupees. 

Provided further that the whole of the gold 
coin and gold bullion held by the Governor 
General ın Council in the gold standard 
reserve and the paper currency reserve 
at the time of transfer shall be so 


_ transferred. 


36. Method of dealing with fluctuations 
in rupee corn assets, 

(1) After the close of any financial year 
in which the minimum amount of rupee coin 
held in the assets, as shown in any of the 
weekly accounts of the Issue Department for 
that year prescribed under sub-section (1) of 


section əə, is greater than fifty crores of 


rupees or one-sixth of the total amount of 
the assets as shown in that account, 
whichever may be the greater, the Bank 
may deliver to the Governor General in 
Oouncil rupee coin up to the amount of such 
excess but not without his consent exceeding 
five crores of rupees, against payment of 
legal tender value in the form of bank notes, 
gold or securities: ` 

Provided that if the Bank so desires and 
if the amount of gold coin, gold bullion and 


sterling securities in the assets does not at ` 


that time exceed one-half of the total assets, 
a proportion not exceeding two-fifths of such 
payment shall be in gold coin, gold bullion 
or such sterling securities as may be held as 
part of the assets under sub-section (6) 
of section 33. 

(2) After the close of any financial year 
in which the maximum amount of rupee coin 
held in the assets, asso shown, is less than 
titty ciores of rupees or one-sixth of the total 
amount of the assets, asso shown, whichever 
may bethe greater the Governor General 
in Council shall deliver tothe Bank rupee 
coin up to the amount of such deticiency, 
but not without its consent exceeding five 
crores of rupees, against payment of legal 
tender value, 

37. Suspension of assets requirements, 

-(1) Notwithstanding anything contained in 
the toregoing provisions, the Bank may, with 
the previous sanction of the Governor 
General in Council, for periods not exceeding 
thirty days in the first instance, which may, 
with the like sanction, be extended from 
time to time by periods not exceeding 
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fifteen days, hold as assets gold coin, gold 
bullion or sterling securities of less aggregate 
amount than that required by sub-section (2) 
of section 33 and, whilst the holding is so 
reduced, the proviso to that sub-section shall 
ce2se to be operative: 

Provided that the gold coin and gold 
bullion held as such assets shall not be 
reduced below the amount specfied in the 
proviso to sub-section (2) of section 33 so 
long as any sterling securities remain held as 
such assets. 

2) In respect of any period during which 
the holding of gold coin, gold bullion and 


sterling securities is. reduced under 
sub-section (J), the Bank shall pay 
to the Governor General in Council 


a tax upon the amount by which such 
holding in reduced below the minimum 
presciibed by sub-section (2) of section 33; 
and such tax shall be payable at the bank 
rate for the timebeing in force with an 


- addition of one per cent. per annum when 


such holding exceeds thirty-two and a half 
per cent. cf the total amount of the assets 
and ofa further one anda half per cent. 
per annum in respect of every further de- 
crease of two and a hall per cent.or part of 
such decrease: 

Provided that the tax shall not in any 
event be payable at a rate less than six per 
cent. per annum. 

38. Obligations of Government and the 
Bank in respect of rupee coin. 

The Governor General in Council shall 
undertake not to re-issue any rupee coin 
delivered under section 36 nor to put into 
circulation any rupees, except through the 
Bank and as provided in that section; and 
the Bank shall undertake not to dispose 
of rupee coin otherwise than for the pur- 
poses of circulation or by delivery to the 
Governor General in Council under that 
section, 

39. Obligation to supply different forms 
of currency. 

(1) The Bank shall issue rupee coin on 
demand in exchange for bank notes and 
currency notes of the Government of In- 
dia, and shall issue currency notes or bank 
notes on demand in exchange for coin which 
is legal tender under the Indian Coinage 
Act, 1906. 

(2) The Bank shall in exchange for cur- 
rency notes or bank notes of five rupees or 
upwards, supply currency notes or bank 
notes of lower value orother coins which 
are@legal tender under the Indian Coinage 
Act, 1906, in such quantities as may, In the 
opinion of the Bank, be required for cir- 
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culation and the Governor General in Coun- 
cil shall supply such coins to the Bank 
on demand. If the Governor General in 
Council at any time fails to supply such 


coins, the Bank shall be released from its 
obligations to supply them to the public. 


40. Obligation to sell sterling. 

The Bank shall sell, to any person who 
makes a demandin that behalf at its office 
in Bombay, Calcutta, Delhi, Madras, or 
Rangoon and pays the purchase price in 
legal tender currency, sterling for immedi- 
ate delivery in London, at arate not below 
oneshilling- and five pence and forty-nine 
sixty-fourths of a penny for a rupee: 

Provided that no person shall be entitled 
to demand to buy an amount of sterling less 
than tenthousand pounds. 

41. Obligation to buy sterling. 

The Bank shall buy, from any person who 
makes a demand in that behalf at its 
office in Bombay, Calcutta, Delhi, Madras, 
or Rangoon sterling for immediate delivery 
in London, at a rate not higher than one 
shilling and six pence and three-sixteenths 
of a penny for a rupee: 

Provided that no person shall be entitled 
to demand to sellan amount of sterling Jess 
than ten thousand pounds: 

Provided further thatno person shall be 
entitled to receive payment unless the 
Bank is satisfied that payment of the 
sterling in Londonkas been made. 


42. Cash reserves of scheduled banks to be 
kept with the Bank. - 

(1) Every bank included in the -Second 
Schedule shall maintain with the Bank a þa- 
lance the amount of-which shall not at the 
close of businesson any day be less than five 
per cent, of ihe demand liabilities and two 
per cent. of the time liabilities of such 
bank in India as shown in tne return refer- 
red to in sub-section (2). 

Explanation— For the purpose of this 
section liabilities shall not include the paid- 
up capital or the reserves, or any credit 
balance inthe profit and loss account of 
the bank orthe amountof any loan taken 
from the Reserve Bank. 

(2) Every scheduled bank shall send to 
the Governor General in Council and to the 
Bank a return signed by two responsible 
officers of such bank showing— 

(a) the amounts of its demand and time 
liabilities respectively in India. 

(b) the total amount heldin India in 
currency notes of the Government 
of India and bank notes, 

(c) the amounts held inIndia in rupee 
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coin and subsidiary coin, respec- 
tively, 

(d) the amounts of advances made and 
of bills discounted in India, res- 
pectively, and _ 

‘e) the balance held at the Bank, 
at the close of business on each Friday, or 
if Friday isa public holiday under- the 
Negotiable Instruments Act, 1881, at the 
close of business onthe preceding working 
day; and such return shall be sent not 
later than two working days afterthe date 
to which ‘it relates: 

‘Provided that where the Bank is satisfied 
that the furnishing of a weekly return 
under this sub-section is impracticable in 
the case of any scheduled bank by reason 
of the geographical position of the ‘bank 
and its branches, the -Bank may require 
such bank to furnish in leu of a’-weekly 
return a monthly return to be despatched 
not later than fourteen days after the end 
of the month towhich it relates giving the 
details specified in this sub-section in res- 
pect of such bankat the close of business 
for the month. " 

(3) If at the close of business on any day 
before the day fixed for the next returns, the 
balance held atthe Bank by any schedal- 
ed bank is below the minimum prescribed 
in sub-section (1), such scheduled bank shall 
be liable to pay tothe Bank in respect of 
each day penal interest at a rate three 
per cent. above the bank rate on the 
amount by which the balance with the 
Bank falls short of the prescribed mini- 
mum, and if on the day fixed for the next 
return such balance is still below the 
prescribed minimum as disclosed by this 
return, the rates of penal interest shall be 
increased to a rate five per cent. above 
the bank rate in respect of that day and 
each subsequent day on which the balance 
held at the Bank atthe close of business 
on that day is below the prescribed mi- 
nimum. 

(4) Any scheduled bank failing to com- 
ply withthe provisions . of sub-section (2) 
shall be liable to pay to the Governor Ge- 
neral in Council or to the Bank, as the 
case may be, or to each, a penalty of one 
hundred, rupees for each day during which 
the failure continues. 

(5) The penalties imposed by sub-sections 
(8) and (4) shall be payable on demand 
Made by the Bank, and, in the event of 
a refusal by the defaulting bank to pay 
on such demand, may be levied by a direc- 
tion of -the principal Civil Court having 
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jurisdiction-in-the area where an office.of 
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-paid-up capital and reserve 


` return referred to 
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the defaulting bank is situated, such direc- 
tion to be made only upon application 
madein this behalf to the Court by the 
Governor General in Council in the case of 
a failure to make a return under sub- 
section (2) to the Governor General in Coun- 
cil, or by the Bank with the previous sanction 
of the Governor General in Council in other 
cases, 

(6) The Governor General in Council shall, 
by notification in the Gazette of India, 
direct the inclusion in the Second Schedule 
of any bank not already so included which 
carries on the business 
British India and which— 

(a) has a paid-up capital and reserves of 
an aggregate value of not less than 
five lakhs of rupees, and 

is a company as defined in clause 
' (2) of section 2 of the Indian Com- 
panies Act, 1913, or a corporation 
or acompany incorporated by or 
under any law in force in any 
place outside British India, 

and shall by a like notification direct the 
exclusion from that Scheduleof any sche- 
duled bank the aggregate value of whose 
becomes at 
any time lessthan five lakhs of rupees, or 
which goes into liquidation or otherwise 
ceases to carry on banking business. 

43. Publication of consolidated st.tement 
by the Bank. 

The Bank shall compile and shall cause 
to be published each week a consolidated 
statement showing the aggregate of the 
amounts under each clause of sub-section 
(2; of section 42 exhibited in the returns 
received from scheduled banks under that 
section. 

44. Power to require returns from co-ope- 
rative banks. l 4 

The Bank may require any provincial 
co-operative bank with which it has any 
transaction under section 17 to furnish the 
in sub-section, (2) of 
section 42, and if itdoes so, the provisions 
of sub-sections (4) and (5) of section 42 shall 
apply so far as may be to such co-operative 
bank as if it werea scheduled bank. 

45. Agreement with the Imperial Bank. 

(1) The Bank shall enter into an agree- 
ment with the Imperial Bank of India 
which shall be subject tothe approval 
of the Governor General in Council, and 
shall be expressed to come into force on 
the date on which this Chapter comes into 
force and to remain in force for fifteen 
years and thereafter‘until terminated after 


(b) 


five years’ notice on either side, and- shall 


of banking in: 
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further contain the provision set forth in the 
Third Schedule: 

Provided that the agreement shall be 
conditional on the maintenance of a sound 
financial position by the Imperial Bank 
and that ifin the opinion of the Central 
Board the Imperial Bank has failed either 
to fulfil the condition of the agreement 
orto maintain a sound financial position, the 
Central Board shall make a recommendation 
to the Governor-General in Council and 
the Governor-General in Council after 
making such fnrther enquiry as he thinks 
fit may issue instructions to the Imperial 
Bank with refererce eilher to the agree- 
ment or toany matter which in bis opin- 
ion involves the security of the Govern- 
ment monies or the assets of the Issue 
Department in the custody of the Impe- 
rial Bank and in the event of the Im- 
perial Bank disregarding such instructions 
may declare the agreement to be termi- 
nated. 

(2) The agreement referred to in sub- 
section (J) shall as soon as may be after 
it is made, be laid before the Central 
Legislature. 


CHAPTER IV 


GENERAL PROVISIONS, 

46. Contribution by Governor General in 
Council to the Reserve Fund. 

The Governor-General in Council shall 
transfer to the Bank rupee securities of 
the value of five crores of rupees to be 
allocated by the Bank to the Reserve 
Fund. 

47. Allocation of surplus. 

After making provision for bad and 
doubtful debts, depreciation in assets, con- 
tributions to staff and superannuation funds 
and such other contingencies as are usually 
provided for by bankers and after payment 
out ofthe net annual profits of a cumula- 
live dividend at such rate not exceeding 
five per cent. per annum on the share 
capital as the Governor General in Council 
may fix at the time of the issue of shares 
a portion of the surplus shall be allocated 
to the payment ofan additional dividend 
to the shareholders calculated on thescale 
set forthin the Fourth Schedule and the 
balance of the surplus shall be paid to the 
Governor-General in Council 

Provided that if at any time the Reserve 
Fund is less than the share capital, not 
less than fifty lakhs of rupees of the surplus 
or éhe whole of the surplus of less than 
that amount shall be allocated tothe Re- 
serve Fund. 
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48. Exemption of Bank from income tax 
and super-tax and provision for deduction at 
source of wmcome-tax on dividends. ; 

(7, Notwithstanding anything contained 
in the Indian Income-tax Act 1922, or any 
other enactment for the time being in 
force relating to income-tax or super-tax, 
the Bank shall not be liable to pay income- 
tax or super-tax on any of its income, 
profits or gains: 

Provided that nothing in this section shall 
affect the liability of any shareholder in 
respect of income-tax or super-tax. 

(2) For the purposes of section 18 of the 
Indian Income-tax Act, 1922, and of any 
other relevant provision of that Act relating 
to the levy and refund of income-tax any 
dividend paid under section 47 of this 
Act shall be deemed tobe ‘Interest on Se- 
curities.” 

49. Publication of bank rate. 

The Bank shall make public from time 
to time the standard rate at which it is 
prepared to buy or re-discount bills of 
exchange or other commercial paper eligible 
for purchase under this Act. 

50. Auditors. 

(1) Not less than two auditors shall be 
elected and their remuneration fixed at 
the annual general meeting. The auditors 
may be shareholders but no Director or other 
officer of the Bank shall be eligible during 
his continuance in office. Any auditor 
shall be eligible for re-election on quitting 
office 

(2) The first auditors of the Bank may be 
appointed by the Central Board before the 
first annual general meeting and if so ap- 
pointed shall hold office only until that 
meeting. All auditors elected under this 
section shall severally be, and continue 
to act as, auditors until the first annual 
general meeting after their respective elec- 
tions: 

Provided that any casual vacancy in the 
office of any auditor elected under this sec- 
tion may be filled by the Central Board. 

51. Appointment of special auditors by 
Government. 

Without prejudice to anything contained 
in section 50, the Governor General in 
Council may at any time appoint the Audit- 
or General or such auditors as he thinks 
fit toexamine and report upon ihe ac- 
counts ofthe Bank. 

52. Powers and duties of auditors. _ 

(1) Every auditor shall be supplied with 
a copy of the annual balance-sheet, and it 
shall be his duty to examine the same, 
together with the accounts and 
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vouchers relating thereto; and every auditor 
shall have a list delivered to him of all 
books kept by the Bank, and shall at all 
reasonable times have access to the books, 
accounts and other documents of the Bank, 
and may, at the expense of the Bank if 
appointed by it or at the expense of the 


Governor General in Council if appointed . 


by him, employ accountants or other 
persons to assist him in investigating 
such accounts, and may, in relation ‘to 
such accounts, examine any Director or 


officer of the Bank. 


(2) The auditors shall make a report to 
the shareholders or to the Governor General 
in Council, as the case may be, upon 
the annual balance-sheet and accounts, 
and in every such report they shall state 
whether, in their opinion, the balance-sheet 
is a full and fair balance-sheet containing 
all necessary particulars and properly 
drawn up so as to exhibit a true and correct 
view of the state of the Bank's’ affairs, 
and, incase they have called for any 
explanation or information from the Central 
Board, whether it has been given and 
whether it is satisfactory. Any such 
report made to the shareholders shall be 
read together with the report of the Central 
Board, at the annual general meeting. 


53. Returns. i 

(1) The Ban: shall prepare and transmit 
to the Governor General in Council a weekly 
account of the Issue Department and of the 
Banking Department in the form set out in 
the Fifth Schedule or in such other form as 
the Governor General in Council may, by 
notification in the Gazette of India, 
prescribe. The Governor General in 
Council shall cause these accounts to be 
pubished weekly in the Gazette of India. 

(2) The Bank shall also, within two 
months from the date on which the annual 
accounts of the Bank are closed, transmit 
to the Governor General in Council 
a copy of the annual accounts signed by 
the Governor, the Deputy Governors and 
the Chief Accounting Officer of the Bank, 
and certified by the auditors, together with 
a report by the Central Board on the 
working of the Bank throughout the year, 
and the Governor General in Council 
shall cause such accounts and report to be 
published in the Gazete of India. 

(3) The Bank shall also, within two 
months from the date on which the annual 
accounts of the Bank are closed, transmit to 
the Governor General in Council a statement 
showing the name, address and occupation 
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of, and the number of shares held by, each 
shareholder of the Bank. d 


54. Agricultural Creidit Department. 

The Bank shall create a special Agricul- 
tural Credit Department the function of 
which shall be— 

(a) to maintain an expert staff to study 
all questions of agricultural credit 
and be available for consultation 
by the Governor General in Council, 
Local Governments, provincial co- 
operative banks, and other banking 
organisations; 

(5) to co-ordinate the operations of the 
Bank in connection with agricul- 
tural credit and its relations with 
provincial co-operative banks and 
any other banks or organisations 
engaged in the businss of agricul- 
tural credit. 


55. Reports by the Bank. - ; 

(1) The Bank shall, at the earliest 
practicable date and in any case within 
three years from the date on which this 
Chapter comes into force, make to the 
Governor General in Council a report, 
with proposals, ifit thinks fit, for legisla- 
tion, on the following matters, namely: — 

(a) the extension of the provisions of 
this Act relating to scheduled 
banks to persons and firms, not 
being scheduled banks, engaged 
in British India in the business of 
banking, and . 

(b) the improvement of the machinery 
for dealing with agricultural 
finance and methods for effecting 
a closer connection between agricul- 
tural enterprise and the operations 
of the Bank. _ 

(2) When the Bank is of opinion that the 
international monetary position has become 
sufficiently clear and stableto make it pos- 
sible to determine what will be suitable asa 
permanent basis for the Indian monetary 
system and to frame permanent measures 
for a monetary standard it shall report 
its views to the Governor General in 
Council. 

56. Power to require declaration as to 
ownership of registered shares. 

(1) The Local Board of any area may 
at any time require any share- 
holder who is registered on the register 
for that area to furnish to the Local 
Board within a specified time, not being 
less than thirty days, a declaration, in 
such form as the t entral Board’ may, by 
regulations prescribe, giving particulars of 


96 : 


i JOURNAL 


all shares on the said register-of which he 
is thé owner. . 

(2) If it appears from such declaration 
that any shareholder is not the owner of 
any shares which are registered in his 
name. the Local Board may amend the 
register accordingly. 

(8) If any person required to make a 
declaration under sub-section (J) fails to 
make such declaration within the specified 
time, the Local Board may make an 
entry against his name in the register 
recording such failure and directing that 
he shall have no right to vote, either under 
section 9 or section 14, by reason of the 
shares registered in his name on that 
register, 

(4) Whcever mates a false statement 
in any declaration furnished by him under 
sub-section (1) shall deemed to have com- 
mitted the offence of giving false evidence 
defined in section 191. of the Indian 
Penal Code, and shall be punishable under 
the second paragraph of section 193: ofthat 
Code. 

(0) Nothing contained in any declaration 
furnished under sub-section (J) shall operate 
to affect the Bank wiih notice of any trust, 
and no notice of any trust expressed, 
implied or constructive, shall be entered on 
the register cr be receivable by the Bank. 

(6) Until Local Boards have been cons- 
lituted under section 9, the. powers of a 
Local Board under this section shall be 
exercised by the Central Board in respect of 
any area for which a Local Board has 
not been constituted. f 

57. Liquidation of the Bank. 

(1) Nothing in the Indian Companies 
Act, 1913, shall apply to the Bank, and 
the Bank shall not be placed in liquid- 
ation save by order of the Governor 
General in Council and in such manner 
as he may direct. | 

(2) In such event the Reserve Fund 
and surplus assets, if any, of the Bank 
shall be divided between the Governor 
General in Council and the shareholders 
in the proportion of seventy-five per cent. 
and twenty-five per cent., respectively: 

Provided that the total amount payable 
to any shareholder under this section 
shall not exceed the paid-up value of the 
shares held by him by more than one per 
cent. foreach year after the commencement 
of this Act subject to a maximum of twenty- 
five per cent. l 

58. Power of the Central Board to make 
regulgtions. i 
-(1) The Central Board may, with the 
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previous sarction of the Governor General 
in Council, make regulations consistent 
with this Act to provide for all matters 
for which provision is necessary or con- 
venient for the purpose of giving effect to 
the provisions ofthis Act. l 
(2) In particular and without prejudice 
to the generality of the foregoing provision, 
such regulaiions may provide for all or 
any of the following matters, namely: 


(a) the holding and conduct of elections 
under this Act, including provisions 
for the holding of any elections 
according to the:principle of pro- 
portional representation by means 

; of the single transferable vote; 

(b) the final decision of doubts or 
disputes regarding the qualifica- 
tions of. candidates for election or 
regarding the validity of elec- 
tions; 

(c) the maintenance of the share register, 
the manner in which and the 
conditions subject to which shares 
may be held and transferred, and, 
generally, all matters relating to 
the rights and duties of share- 
holders; 

(d) the manner in which general meetings 
shall be convened, the procedure 
to be followed thereat and the 
manner in which votes may be 

| exercised; 

(e) the manner in which notices may be 
served on behalf of the Bank upon 
shareholders or other persons; 


(f) the manner in which the business 
of the Central Board shall be 
transacted, and the procedure to be 
followed at meetings thereof: 

(g) the conduct’ of business of Local 
Boards and delegation to such 
Boards of powers aud functions; 

(h); the delegation of powers and 
functions of the Central Beard to 
the Governor, or to Deputy 
Governors, Directors or officers of 
the Bank; 

(i) the formation of Committees of the 
Central Board, the delegation of 
powers and functions of the Central 
Board to such Committees, and 
the conduct of business in such 
Committees; 

(j) the constitution and management of 
staff and superannuation funds for 
the officers and servants’ of the 


Bank; 
(k) the manner and form in which 
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contracts binding on the Bank may 
be executed; 


(1) the provision of an official seal of . 


the Bank and the manner and 


effect of its use; 


(m) the manner and form in which the’ 


balance sheet of the Bank shall be 
drawn up, and in which the accounts 
shall be maintained: 

(n) the remuneration of Directors of the 
Bank; 

(0) the relations of the scheduied banks 
with the Bank and the returns to 
be submitted by thè scheduled 
banks to the Bank; 

(p) the regulation of clearing-houses for 

- the scheduled banks; 

(qQ) circumstancesin which, and the con- 
ditions and limitations subject to 
which, the value of any lost, stolen, 
mutilated or imperfect currency 
note of the Government of India 
or bank note may be refunded; 
and 

(r) generally, for the efficient conduct of 
the business of the Bank. 

(8) Copies of all regulations made under 
this section shall be available to the 
public on payment. 

59. Amendment of Act III of 1906. 

In the Indian Coinage Act, 1906, for 
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section 11, the following section shall be 
substituted, namely:— . 


Demonetisation of sovereign and half- 
sovereign. f 
“ll. Gold coins, coined at His 


Majesty’s Royal Mint in England or at any 
mint established in pursuance of a proclam- 
ation of His Majesty as a branchof His Ma- 
jesty’s Royal Mint, shall not be legal tender 
in British India in paymentor on account, 
but such coins shall be received by the 
Reserve Bank of India at its offices 
branches and agencies in India at the 
bullion value of such coins calculated at 
the rate of 8.47512 grains troy of fine gold 
per rupee.” 


60. Repeals. 


The Indian Paper Currency Act, 1923, the 
Indian Paper Currency (Amepdment) Act, 
1923, the Indian Paper Currency (Amend- 
ment) Act, 1925, and the Currency Act, 
1927, are hereby repealed. 


61. Amendment of section 11, Act VII 
of 1918. 


In sub-section (3) of section 11 of the 
Indian Companies Act, 1913, after the word 
“Royal” the words "Reserve Bank” shall 
be inserted, 


maarang ee 


THE FIRST SCHEDULE. 


(See section 4.) 


I. The WESTERN ARTA, served by the BOMBAY Register, shall consist of— 
the Bombay Presidency including Sind, the Central Provinces, Berar, Byderabad, 
Baroda, Kaairpur, the Western India States, the Central India States (including 
Makrai but excluding Rewah and other States of Bundelkhand and-Baghelkhand) 
the Gujerat States, Kolhapur and the Deccan States. 


Il. The EASTERN AREA served by the CALCUTTA Register, shall consist of— 


-the Bengal Presidency, Bihar and 
l Tripura, the Eastern States, 
- Baghelkhand, and the Khasi States. 


Orissa, Assam, Sikkim, Manipur, Cooch-Behar, 
Rewah and other States of Bundelkhand -and 


III. The NORTHERN AREA, served by the DELHI Register, shall consist of— 
the United Provinces, Delhi, the Punjab, the North-West Frontier Province, Ajmer- 
Merwara, Baluchistan, Kashmir, the Punjab States excluding Khairpur, the Simla 
Hill States, Dujana, Pataudi, Kalsia, Rampur, Tehri-Garhwal, Benares, the 
Rajputana States including Palanpur and Danta, Gwalior, Khaniadhana, Kalat, 
Las Bela, Hunza, Nagir, Amb, Chitral, Dir, Phulera and Swat. 


IV. The. SOUTHERN AREA, served by the MADRAS Register, shall consist of — 
“the Madras Presidency, Coorg, Mysore and the Madras States. 


V. The BURMA AREA, served by the RANGOON Register, shall consist of— 


` 


~ 


Burma, the Andaman and Nicobar Islands, Bawlake, Kantarawadi, and Kyebogyi. e 


= 
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THE SECOND SCHEDULE 


[See section 42 and section 2 (e).] 


SCHEDULED BANKS. 


Ajodhia Bank, Fyzabad. 

Allahabad Bank. 

American Express Company Incorporated. 

Banco Nacional Ultramarino. 

Bangalore Bank. 

Bank of Baroda. 

Bank of Behar . 

Bank of Chettinad, Madras. 

Bank of Hindustan, Madras. 

Bank of India, Bombay. 

Bank of Mysore. 

Bank of Taiwan. 

Bank of Upper Burma. 

Benares Bank. l 

Bengal Central Bank. 

Bhagwan Das & Co., Dehra Dun. 

Canara Bank. 

Central Bank of India. 

Chartered Bank of India, Australia and 
China. 

Comptoir National d’Escompte de. Paris, 

Eastern Bank. 

Grindlay and Company. 

Hongkong and Shanghai Banking Corpora- 
tion. 

Imperial Bank of India. 

Imperial Bank of Persia. 


Indian Bank, Madras. 

pe tae Bank of Western India, Ahmed 
abad. 

Jalpaiguri Banking and Trading Corpora- 
tion. 

Karnani Industrial Bank. 

Lloyds Bank. 

Mercantile Bank of India, 

Mitsui Bank, Bombay. 

Muffassil Bank, Gorakhpur. 

National Bank of India. 

National City Bank of New York. 

Nederlandsche Indische Handels-bank. 

Nederlandsche Handel-Maatschappij. 

Nedungadi Bank, Calicut. 

Oudh Commercial Bank. 

Peoples Bank of Northern India. 

P. and O. Banking Corporation. 

Punjab and Sind Bank, Amritsar. 

Punjab Co-operative Bank, Amritsar. 

Punjab National Bank, Lahore. 

Simla Banking and Industrial Company. 

Thomas Cook & Sons. 

Travancore National Bank, Tiruvalla. 

Union Bank of India, Bombay. 

U. Rai Gyaw Thoo and Co., Akyab, 

Yokohama Specie Bank. | 





THE THIRD SCHEDULE 
(See section 45.) 


PROVISIONS TO BE CONTAINED IN THE AGREEMENT BETWEEN THE Re3eRve Banc or INDIA 
AND TAR IMPERIAL BANK oF INDIA. 


1. The Imperial Bank of India shall be the sole agent of the Reserve Bank of India 
at all places in British India where there is a branch of the Imperial Bank of India 
which was in existence at the commencement of the Reserve Bank of India Act, 1934, 
and there is no branch of the Banking Department of the Reserve Bank of India. 


; 2. In consideration of the performance,at the places referred to in clause 1 by the 
Imperial Bank of India on behalf of the Reserve Bank: of India of the functions which 
the Imperial Bank of India was performing on behalf of the Governor General in 
Council before the coming into force of the Reserve Bank of India Act, 1934, the 
Reserve Bank of India shall pay to the Imperial Bank of India as remuneration a 
sum which shallbe for the first ten years duiing which this agreement is in force a 
commission calculated at one-sixteenth of one per cent. on the first 250 crores and 
one-thirtysecond of one per cent. on the remainder of the total of the receipts and 
disbursements dealt with annually on account of Government by the Imperial Bank 
of India on behalf of the Reserve Bank of India. At the close ofthe said ten years 
the.remuneration to be paid by the Reserve Bank of India to the Imperial Bank of 
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India for the performance of these functions shall be revised and the remunerdtion 
for the ensuing five years shali be determined on the basis of the‘.actual cost to the 
Imperial Bank of India, as ascertained by expert accounting investigation, of perform- 
ing the said functions. The remuneration so determined shall thereafter be subject 
to revision in like manner at the end of each period of five years so long as this agree- 
ment remains in force. Jf any dispute arises between the Reserve Bank of India 
and the Imperial Bank of India as to the amount of the said remuneration the matter 
shall be referred for final decision to the Governor General in Council who may require 
from the Imperial Bank such information and may order such accounting investigation 
as he thinks fit l 


3. In consideration of the maintenance by the Imperial Bank of India of 
branches not less in number than those existing at the commencement of the Reserve 
Bank of India Act, 1934, the Reserve Bank of India shall, until the expiry of fifteen 
years from the coming into force of this agreement, make to the Imperial Bank of India. 
the following payments, namely : 


(a) during the first five years of this agreement—nine lakhs of rupees per 
annum ; 

'b) during the next five years of the agreement—six lakhs of rupees per 
annum; and 

(c) during'the next five years of the agreement—four lakhs of rupees per annum. 


4. The Imperial Bank of India shall not without the approval of the Reserve Bank 
of India open any branch in substitution for a branch existing at the time this agreement 
comes into force, 


THE FOURTH SCHEDULE 


e (See section. 47.) 


SCALE OF ADDITIONAL DIVIDEND PAYABLE TO SHAREHOLDERS, 


A. Ifthe maximum rate of dividend £xed under section 47 is five per centum and 
so long as the share capital of the Bank is five crores of rupees — 
(1) if the surplus does not exceed four crores of rupees Nil; 
(2) if the surplus exceeds four crores of rupees— 
(a) out of such excess up to the first one and a half crores of rupees —a fraction 
equal to one-sixtieth ; l 
(b) out of each successive additional excess up to one and a half crores of 
rupees—one-half of the fraction payah out of the next previous one and 
a half crores of excess : e; ; 


Provided that the additional dividend shall be a multiple of one-eighth of one per 
cent. on the share capital, the amount of the surplus allocated thereto being rounded 
up or down to the nearest one-eighth of one per cent. on the share capital. 


B. If the maximum rate of dividend fixed under section 47 is below five per centum, 
the said fraction of one-sixtieth shall be increased in the ratio of the difference between 
six and the fixed rate to unity. 


C. When the original share capital of the Bank has been increased or reduced, 
the said fruction of one-sixtieth shall be increased or diminished in proportion to the 
increase or reduction of the share capital. 





660 JOURNAL 148 I.C, 
eo. | THE FIFTH SCHEDULE l 
(See seétion 58.) 
Reserve BANK OF INDIA. 
An Account pursuant to the Reserve Bank of India Act, 1934, 
for the week ending on the.................... s... ay Of 
Issue DEPARTMENT. 
Liabilities Assets. 
l Rs. , Rs. 
Bank Notes held inthe Banking Department . A. Gold coin and bullion— 
{ Bank Notes in circulation r ; ; (a) held in India e f ae 
Total Bank Notes issued . 5 ` (b) held outside India mo a 
Government of India Notes in circulation . , Sterling Securities : er we 
‘Total of A 6 
B. Rupee coin 5 ; ; es g 
Government of India-rupee securities 
j Internal bills of exchange and other commer. 
cial papers, i i ‘ 
Total Liabilities . Total Assets 
Ratio of total of A to liabilities per cent. 
Dated ING KNA ANNA AE NA, |. of eater aeconease Le ee oe ee i ey r... 19) EERTE 
BANKING DEPARTMENT. 
Liabilities. Assets. 
Rs. xis. 
Capital paid up © aà Notes . se a l 
Reserve Fund i å ; gr Rupee coin. P f 
Deposita— ; ; ; go. es ag Subsidiary coin i 
(a) Government . ; = TE Bills discounted— 
(6) Banks , e @ o paui (a) Internal . 
Na Others e. ty Oe (b) External ae ee ae 
Bills payable ac ee ee (c) Government of India Treasury Bills 
Other liabilities Š ; ; i ets Balances héld abroad ka ing 
Loans and advances to the Government r 
Other loans and advances 
Investments ; 5 ‘ ; è T” r 
Other assets a š i ; ‘ we ote 4 
Dated the............day of...............19.,.... 
6 
o 
| 


1084; : 
Act No. Ill of 1934. 
IMPERIAL BANK OF INDIA (AMENDMENT) 
ACT, 1934. ` 


PASSED BY INDIAN LEGISLATURE. 


Received the cssent of the Governor General on the 
6th March, 19°4, and published. in the Gazette of India, 
Part 4, dated 10th March 1934 
An Act further to amend the Imperial Bank 

of India Act, 1920, for certain purposes. 

WHEREAS by reason ofthe constitution of 
the Reserve Bank of. India it is expedient 
further to amend the Imperial Bank of India 
Act, 1920, in orderto modify the control of 
the Governor General in Council over the 
management of the Bank, to remove certain 
restrictions on the- transaction.of business 
by the Bank, and: to provide for an agre- 
ement between the Bank and the Reserve 
Bank of India; It ishereby enacted as fol- 
lows: — 


1. Short title and commencement. 

(1) This Act may be called the Imperial 
Bank of India (Amendment) Act, 1934. 

(2) It shall come into force on such date as 
the Governcr General in Council’ may, by 
notification in the Gazette of India, appoint. 

2.Amendment of section 2, Act XLVII 
of 1920. 

. After clause. (i) of section 2 of the Imperial 
Bank of India Act, 1920 (hereinafter refer- 
red to as-the said Act), the following clause 
shall. be inserted, namely: — 


“{ti) ‘secretary’and ‘deputy secretary’ 
mean, respectively, a secretary 
and treasurer and a deputy secre- 
tary and treasurer of the Bank.”. 

De Repeal of, section 9, Act XLVII of 
1920 


Jeon 9 of the said Act is hereby repeal- 
ed. 
4. Amendment of . ection- 10, Act XLVII 

of 1920; l 

(1) Insub-section (1) of section 10 of the 
said Act, — 

(a) for the words “the Secretary of State 
for India in Council” the words “the 
Reserve Bank of India” shall be 
substituted; 

(b) in clause (i), the words “to act as 
banker for, and” shall be omitted, 
and after the word “securities” the 


words “ag agent for the Reserve ' 


Bank of India” shall be inserted; 
and 

(c) inclause (ii), for the words “the 
Government” the words “the Reserve 
ae of India” shall be substitut- 
ed. 
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(2) Sub-section (2) of the satne-section hall 
be omitted. - 

5. Amendment of section 12, Act XLVIT 
of 1920. 

In clause (a) of section 12 of the said Act, 
after the words ‘‘at such places” the words 
“whether in India or elsewhere,” shall be 
inserted. aa 

6. Amendment of section 18, Act XLVII 
of 1920. 

In sub section (1) of section 13 of the 
said Act, after the words “in India” the 
words “or elsewhere” shall be inserted, and 
the Explanation after sub-cection (2) shall be 
omitted. 

7. Amendment of section iA, Act XLVII 
of 1920. 

In-section 13A ofthe said Act. the words 
“as defined in fection 13” shall be omitted, 
and afier the words and figures ‘‘Co-opera- 
tive Societies Act, 1912,” the words “or any 
other law for the time being in force in 
British India relating to cc-operative socie- 
ties” shall be inserted. 


8. Amendment of section 20, Act XLVII 
of 1920. 

To section 20 of the said Act the following 
sub-section shall be added, namely:— 

“ (3) A copy of the principal register of 
shareholders shall be compiled with- 
in 30 days after the date of ihe first 
ordinary general meeting in each 
year and shall be filed forthwith 
with the officer performing the duty 
of registration of companies under 
the Indian Companies Act, 1913.” 

9, Amendment of section 23, Act XLVII 
of 1920. 

In section 23 of the said Act the words 
“with the previous sanction ofthe Governor 
General in Council,” and the words “The 
Bank may also, subject to the provisions of 
this Act as to the business to be transacted 
there, establish an office in London,” shall 
be omitted. 

10. Amedment of section 24, Act XLVII 
of 1920. 

In section 24 of the said Act, for the word 
“Governors” the word ‘Directors’ shall be 
substituted. 

11. Amendment of section 25, Act XLVIT 
of 1920. 

In section 25. 0f the said Act, the words 
“with the previous sanction. of the 
Governor General in Council,” shall be 
omitted. l 

12. Substitution of new section for section 
28, Act XLVII of 1920. A 

For section 28 of the said. Act the fol- 
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“lowing section shall be substituted, name- 


ly:— 
Constitution of Central Board. 


“28 (1) The Central Board shall consist 
of the following Directors, namely: 

(i) the presidents and vice-presidents 
of the Local Boards established by 
this Act; , 
one person to be elected from 
amongst themselves by the mem- 
bers of each Local Board establish- 
ed by this Act; 

a, Managing Director who shall be 
appointed by the Central Board for 
a-period not exceeding five years on 
such terms as the Central Board 
may direct,and may be continued 
in his appointment by the Central 
Board for such further periods not 
exceeding five years in each case as 
' the Central Board thinks fit; 
(iv) such number of persons not exceed- 
'" ing two and not being officers of 
the Government as may be nominat- 
ed by the Governor General in 
Council. Such persons shall hold 
office for one year but may be re- 
nominated; 
(v) a Deputy Managing Director who 
shall be appointed by the Central 
Board; 
the secretaries of the Local Boards 
established by this Act; and 
if any Local Board is hereafter es- 
tablished under this Act, such 
number of persons to represent it 
as the Central Board may pre- 
scribe. 

2). The Directors specified in clauses (v) 
and (vi) of sub-section (1) shall be at liberty 
to attend all meetings of the Central Board 
and totakepart in its deliberations, but 
shall not be entitled to vote on any question 
arising ab any meeting: 

Provided that the Deputy Managing 
Director shall be entitled to vote in the 
absence of the Managing Director. 

3) The Governor General in Council 
shalt nominate an officer of Government 
to attend the meeting of the Central Board, 
and such officer shall be entitled to attend 
all meetings of the Central Board and to 
take part mits deliberations but shall not 
be entitled to vote on any question arising 
at any meeting.” 


13. Repeal of section 30, Act XLVII of 


1920.0 
Section 30’ of the said Act is hereby re- 


pealed. eS 


(ii) 


(iti) 


(vi) 


(vii) 
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14. Amendment of section 31, Act XLVII 
of 1920. 

In section 31 of the said Act,— 

(a) in sub-section (J), — 

(i) in clause (b), forthe word “Gover- 
nors,” wherever it occurs, the 
word ‘‘Directors’” shall be sub- 
stituted, and 

(iz) in clause (c), for the words “the 
half-yearly balance-sheet,”- the 
words “the annual and half-year- 
ly balance-sheets” shall þe sub- 
stituted ; and - 

(b) in clauses (b) and (d) of sub-sec- 
tion (2), for the word “Gover- 
nors” the word “Directors” shall 
be substituted. 

15. Amendment of the Schedule I, Act 

XLVIL of 1920. 

(1) In Part 1 of Schedule I to the said 
Act, the following amendments shall be 
made, namely : 

(a) in sub-clause (2) of clause (a), afler 
the words “Governor General in 
Council” the word ‘‘and” shall be 
omitted, and after the word ‘‘Cey- 
lon” the words “and shares of the 
Reserve Bank of India” shall be 
added ; 

(b) in sub-clause (tii) of the same clause, 
after the words “a district board” 
the words “or a municipal board 
or committee or, with the sanction 
of the Governor General in Coun- 
cil, debentures or other securities: 
or money issued under the autho- 
rity of a Prince or Chief of any 
State in India ‘ shall be inserted ; 

(c) after sub-clause (tti) of the same 
clause the following sub-clause 
shall be inserted, namely ; 

“(iiia) subject to such directions as 
may be issued by the Central 
Board, debentures of companies 
with limited liability whether 
registered in India or else- 
where ;"; 

(d) after such clause (iv) of the same 
clause the following clause shall be 
inserted, namely :— 

“(iva) goods which are hypothecat- 
ed to the Bank as security for 
such advances, loans or credits, 
if so authorised by special di- . 
rections of the Central Board”; 

(e) in sub-clause (vi) of the same clause, 
the words “and debentures” shall 
be omitted, and for the words “if 
so authorised by any general or 
special directions of the Central 


Board” the words subject to such 
directions aS may be issued by 
the Central Board” shall be sub- 
stituted ; 

(f) in clause (b), for the words “‘assign- 
ed to’ the words ‘‘pledged, hypo- 
thecated, assigned or transferred 
to” shall be substituted, and for 
the words “or assignment” the words 


“pledge, hypothecation, assign- 
ment or transfer? shall be substi- 
tuted ; . 


(g) in clause (c), for the words “six 
months” the words “nine months 
in the case of advances or loans 
relating to the financing of season- 
al agricultural operations or six 
months in other cases” shall -be 
substituted ; 

(h) in clause (d), the words beginning 
with the words “payable in India, 
or in Ceylon” and ending with 
the words “may approve in that 
behalf shall be omitted ; 

(i) in clause (f), the words “made pay- 
able in India, or in Ceylon,” 
shall t.e omitted ; l 

(j) in clause (7), after the word “claim” 
the following shall be added, 
namely : 

“and the acquisition and holding of, 
and generally the dealing with, 
any right, title or interest in any 
property, moveable or immove- 
able, which may be the Bank's 
security forany loanor advance 
or may be connected with any 
such. security’; 

(k) to clause (k) the following words 
shall be added, namely; 

“ond the entering into of contracts of 
indemnity, suretyship or guarantee 
with specific security or otherwise”: 

(1) in clause il), for the words “the ac- 
ting as administrator, executor or 
trustee for the purpose of wind- 
ing up estates” for the words ‘“‘vhe 
administration of estates for any 
purpose whether as an executor, 
trustee or otherwise’ shall be sub- 
stituted ; 

(m) in sub-clause (tti) of clause (l), 
words “at the risk of the princi- 
pal” shall be omitted ; 

(n) in clause (m), the words beginning 
with the words “for the use of” 
and ending withthe words “per- 
sonal needs” shall be omitted ; 

(o) in clause (n), the words ‘‘for the 
purpose of meeting such bills or 
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letters of credit,” shall be omitted, 
and’ for the words “six months” 
the words “nine months in the 
case of bills relating to the fihan- 
cing of seasonal agricultural ope: 
rations or six months in other 
cases’ shall be substituted ; 

(p) in clause (o), the words “in India” 
shall beomitted ; 

(q) for clause (p) the following clause 
shall be substituted, namely :— 

“(p) the subsidizing from time to time 
of the pension funds of the Pre- 
sidency Banks; and”; and ” 

(r) in clause (q), after the words “kinds 
of business” the words, “including 
foreign exchange business,” shall 
be inserted. 

(2) In sub-clause (a) of ciause (1) of 
Part 1 of the same Schedule, after the 
words “six months” the words “except as 
provided in clause (c) and cjause (n) of 
Part I” shall be inserted. 

(3) In clause (4) of Pait IL of the same 
Schedule, after the words “‘negoliable se- 
curity” the following brackets and words 
shall beinserted namely : 

(not being a security in which a trus- 
tee may invest trust money under 
section 20 of the Indian Trusts 
Act, (1882),”. 

and for the words “six months’, in both 

places where they occur, the following words 

shall be substituted, namely : 

“nine months if a bill drawn for the 
purpose of financing seasonal ag- 
ricultural operations „and = six 
months in other cases.” 

16. Amendment of regulation 9, Sche- 
dule II, Act XLVII of 1920. 

In regulation 9in Schedule IT to the said 
Act (which Schedule is hereinafier refer- 
red to as the said Schedule), for the words 
“Central Board” the word “Bank” shall 
be substituted. 

17. Amendment of regulation 10, Sche- 
dule 1I, ActXLVII of 1920. 

In regulation 10 in the said Schedule, 
after the words “has a: lien” the follow- 
ing shall be inserted, namely: _ 

“or any transfer of shares to any per- 
son who is a minor or has been 
found by a Court of competent 
jurisdiction to be of unsound mind 
or io orin the name of any firm.” 

18. Substitution of new regulation for 
regulation 11, Act XLVII of 1920. 

For regulation 11 in the said Schedule, 
the following regulation shall be gub- 
stituted, namely: i 
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e 
Deceased shareholders. 

#11. The executors or administators of 
a deceased sole holder of a share, 
the. holder of a succession certifi- 
cate issued under Part X of the 
Indian Succéssion Act, 1925, in 
respect of the share, and a per- 
son in whose favour a valid in- 
strument of transfer of the share 
was executed by the deceased holder 
during his lifetime, shall be the 
only persons who may be recog- 
nised by the Bank as having any 
title to the share. In the case of 
a. share registered in the names 
of two or more holders, the sur- 
vivors or survivor and, on the 
death of the last survivor, his ex- 
ecutors or administrators or any 
person who is the holder of a 
succession certificate in respect of 
such survivor's interests in the 
share, and a person in whose favour 
a valid instrument of transfer of 
the share was executed by such 
survivor during his lifetime, shall 
be the only person who may be 
recognised by the Bank as having 
any title to the share.” 

19. Amendment of regulation 12, Sche- 

dule II, Act XLVII of 1920. 

In regulation 12in the said Schedule, — 

(a) after the word ‘‘shareholder,” where 
it first occurs, the words “or in 
consequence of a transfer by a de- 
ceased shareholder during his life- 

_- time” shall be inserted ; 

(b) after the words. “have the right” the 
words “subject to the provisions 
of regulation 10,” shall be in- 
serted ; and. 

(c) the words beginning with “but the 
‘Bank shall” and ending with “be- 
fore the death or insolvency"’shall 
be omitted. 


20, Amendment of regulation 19, Sche- 
dule II, Act XLVII of 1920, 

In regulation 19 of the said Schedule, 
the words “and with the previous sanc- 
tion of the Governor General in Council” 
shall be omitted, and after the words “‘in- 
crease or” the words “with the previous 
sanction of the Governor General in Coun- 
cil,” shall be inserted. 

‘21. Amendment of Regulation 23, Sche- 
dule II, Act XLVII of 1920. 

In regulation 23 in the said Schedule, 
in sub-regulation (7), for the words “‘state- 
mer of the affairs” the words “balance 
sheet” shall be substituted, and in sub- 
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regulation (2), for the words “a managing 


Governor” the words “the Managing Li- 


rector or Deputy Managing Director” shall 
be substituted. 


22. Suistitution of new regulation. for 


regulation 24, Schedule II, act XLVII of 


1920. : 
For regulation 24 in the said Schedule 


the following regulation shall be substi- 
tuted, namely: 


Special meet ngs. 

“24 (1) The Central Board shall convene 
a special meeting on the reqnisi- 
tion of any three Directors or of 
not less than one hundred share- 
holders holding shares whether 
fully paid up or otherwise of the ag- 
gregate amount of not less than five 
hundred thousand rupees, upon 
which all calls or other sums due 
have been paid,if such requisition ` 
15 signed by the requisitionists and 
addressed tothe Managing Direc- 
tor or Deputy Managing Director 
and contains a statement of the 
object of the proposed meeiing. 

(2) The requisition may consist of several 
documents in like form each:rigned 

- by one or more of the requisitionists. 

(3) Sixty days’ previous notice of any 
euch meeting shall be given by 
the Central Board under the hand 
of not less than three Directors, 
and such notice shall state the 
purpose for which the meeting 1s 
convened and tne time and place 
of such meeting, and shall be ad- 
vertised in the Gazette of India 

. and in not less than three daily 
newspapers, of which one shall be 
a newspaper published in the ver- 
nacular : 

Provided that not lessthan three months’ 
previous notice shall be thus given 
of any special meeting held for 
the purpose of increasing or 1educ- 
ing the capital of the Bank. 

(4) The place of such meeting shall be 
the place where the head office. 

’ of the Bank issituated at the time 
of the meeting. 

(5) If the Central Board does not pro- 
ceed within 21 days from the date 
of deposit of the requisition referre” 
to in sub-sections (1) and (2) bd- 
cause ameeting to be called, t. 
requisitionists, or a majority ta. 
them in value, may themselves 
call the meeting, but -in either 
case any meeting so: called shall 





be held within ‘three months from 
the date of deposit of the requisi- 
~ tion.” 
23. Amendment of requlation 25, Sche- 
dule II, Act XLVII of 1920. 


the said Schedule, ‘for the word ‘‘Gover- 
nors” the word “Directors” shall be substi- 
tuted. 


24. Amendment of regulation 26, Schedule 


TL, Act XLVII of 1920. 


In sub- -regulation (1) of regulation 26 in 
the said Schedule, for the word ‘‘ Governor” 
‘the word “ Director” shall be substituted. 

25. Amendment of regulation 36, Sche- 
dule 11, Act XLVII of 1920. 

In regulation 36 in the said Schedule, 
after the words ‘‘ power of authority,” the 
following words shall be inserted, name- 
ly:— 

‘for, in. the case of a power of attorney 
previously deposited and re- 
gistered with any Jocal head 
office, a certificate of the secre- 
tary of such local head office as 
to such deposit 
tion,” 

26. Amendment of regulation 388, Sche- 
dule II, Act XLVII of 1920. 

In regulation 38 in the said Schedule, for 
the words ‘Governors, Managing Gover- 
nors’ the words “Directors, the Manag- 
ing Director or Deputy Managing Director” 


_-shall ‘be substituted. | 
27. Amendment of regulation 39, Sche- 


dule II, Act XLVII of 1920. 
In the heading to regulation “9 in the 


- said Schedule, for the word ‘‘Governors” 


the word “Directors” shall be substituted, 

and in that regulation, — 

(a) in sub- -regulation (1), for the word 
“Governor” the word “ Director” 
shall be substituted, and in the 
proviso, the words ‘‘ or appointed” 
shall be omitted ; 

(b) in sub-regulation (2), for: the word 
“ Governor”. the word ‘Director’ 
‘Shall be substituted, and in the 

`. proviso, for the words, brackets 

‘ and figures ‘‘Governor under the 
provision of clause (444) the words, 
brackets and figures, “Director 
under’ the provision of clause (iv)” 
shall be substituted, and for the 
words “and the office of a Gover- 
nor” the words “and the office of 
8, a shall be substituted ; 
an 


€) iIn.sub-regulation (8), for,the words- 


| ‘a: Local Board or.. of the. Central 
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and registra- 


` e 
“Board and a Local Boad” the words 
“of the same Local Board” shall 
“be substituted. 

"28. Amendment of requlation .40, Sche- 


-dule Il, Act XLVII of 1920. 
In sub-regnlation (2) of regulation 25 in ' 


In the heading to regulation 40inthe said 
Schedule, for the word‘ Governors’ the word 


st Directors” shall be substituted and in that 


regulation, for the word ‘‘Governor", where 
it-first occurs, the word “Director” shall be 
substituted -and for the brackets and words 
‘(other than a Governor nominated or 
appointed by. the Governor. General in 
Council)” the brackets and words ‘‘(other 
than a Director nominated by the Governor 
General in Council)” shall be substituted. 

29. Amendment of regulation 42, Sche- 
dule II, Act XLVII of 1920. 

In regulation 42 in the said Schedule, 
for the words “a Managing Governor” 
wherever they occur, the words “the Manag- 
ing Director or Deputy Managing Director” 
shall be substituted and for the word 
“ Governors”, in both places where it occurs, 
the word “Directors” shall be substituted: 
and in sub-regulation (2), for the word 
‘three ” the word “four” shall be substitut- 
ed, and for the words “at every local head 
office established by this Act’ the follow- 
ing shall be substituted, namely :— 

“at each of the local head offices 
established at Calcutta, Bombay 

l and Madras: 

Provided that not less than four meet- 
ings shall be convened by the 
- Managing Director òr Deputy 
Managing Director in every 
year.” 

30. Amendment of regulation 44, Sche- 
dule TI, Act XLVII of 1920. 

(1) For sub- regulation (1) of regulation 
44 in the said Schedule the following sub- 
regulation shall be substituted, namely : — 

ge), At the first meeting of the Local 
Board which takes “place after the 
first meeting of the Central Board 
in each year, the Local Board shall 
elect from among its members a pre: 
sident and a vice-president and the 
elected Director referred to in clause 
(ii of sub-section (J) of section 28. 
They shall continue in their res- 
pective offices until the first meet- 
ing of the Local Board after the 
first meeting of the Central Board 
in the following year, and, whe- 
never the office of president or 
vice-president or of such ®lected 
Director becomes vacant, the Local 
Board shall at. its next meeting 


elect- a successor who shall hold 
office for the unexpired portion of 
the period for which his predeces- 
sor was appointed.” 

(2) In sub-regulation (2) of the same 
regulation, after the words “Local Board” 
the words “at all general or special meet- 
ings held in the town where the Local 
Board is established” shall be inserted. 
and in the proviso, for the word ‘‘them- 
selves” the words “the members of the 
Local Board present” shall be substituted. 


31..Amendment of regulations 47 and 48, 
Schedule II, Act XLVII of 1920. 

In regulations 46, 47 and 48 in the said 
Schedule, for the words “Governors” and 
“Governor” 
“Directors” and ‘‘Director” shall be sub- 
‘stituted, respectively. 


32: Amendment of regulation 49, Sche- 


‘dule II, Act XLVII of 1920. 

In regulation 49 in the said Schedule,— 

(a) in: sub-regulation (J), for the word - 
“Governors” the word “Directors” 
shall be substituted, and for the 
words “a Managing Governor” 
the words “the Managing Director 
or Deputy Managing Director” shall 
be substituted ; and 

(b) in sub-regulation (5), after the word 

“secretary” the words “or deputy 

secretary” shall be inserted. 


33. Amendment of regulation 50, Sche- 
dule II, Act XLVII of 1920. 

In clause (b) of regulation 50i in the said 
Schedule, after the word “servants” the 
following shall Fe inserted, namely:— 


“and to grant gratuities or other financi- ' 


, al assistance, either temporary or 
permanent, to widows, children 
or other dependants of deceased 
officers or servants”’. 


34. Amendment of regulation 51, Sche- 
dule II, Act XLVII of 1920. 

In regulation ol in the said Schedule, for 
the word “Governors” the ` words “Director 
and Deputy Managing Director”, and for 
the word “officers” the word “employees” 
shall be substituted, and after the words 

‘ “business of the Bank ; ” the word “and” 

e. shall be omitted and to the regulation as 

so amended the following words shall be 
added, namely :— 

“and to execute proxies to vote at 


meetings on behalf of share-. 


°  - holders from whom the Bank 
holds general pee of attor- 
ney” + ues 


P 
e e 
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35. Amendment of regulation 52, Sche- 
dule II, Act XLVII of 1920. : 

In regul ation 52 of the said Schedule, for 
the word “Governor” the word “Director” 
shall be substituted. 

36. Amendment of regulation 54, Sche- 
dule II, Act XLVII of 1920. 

In regulation 54 in the said ' Sche- 
dule, in sub-regulation (2), for the word 
“Governors” the word “Directors” shall be 
substituted, and for sub-regulation (3) the 
following sub-regulation shall be substitu- 
ted, namely'— 

“(3) The statement of the balance shall 
contain the particulars and shall 
be in the form required by section 
132 of the Indian Companies ` Act, 
1918, and the ‘provisions of that 
section and of section 136 of the 
same Act, shall apply to the Bank 
in like manner as they apply to 
a banking company.” 

37. Amendment of regulation 58, Sche- 
dule II, Act XLVII of 1920. 

In regulation 58 in the said Schedule,— 

(a) in sub-regulation (1), for the word 
‘Governor’ the word “Director” 
ehall be substituted ; and 

(b) in the proviso to sub-regulation (2), 
for the words “a special meeting 
shall be called for the purpose of 
supplying the same” the words 
“the vacancy may be filled by the 
Central Board” shall be substitut- 
ed. 

38. Amendment of regulation 60, Sche- 
dule II, Act XLVII of 1920. 

In sub- regulation (1) of regulation 60 i in 
the said Schedule, for the words “ any 
Governor” the words “ any Director” shall 
be substituted. 

39. Insertion of new regulation 60A in 
Schedule II, Act XLVII of 1920. 

After regulation 60 inthe said Schedule 
the following regulaticn shall be inserted, 
namely :— 

Liquidation. 

“60A. Notwithstanding apine con- 
tained in this Act or in section 271 of the 
Indian Companies ‘Act, 1913, if the share- 
holders of the Bank pass a special resolu- 
tion that, the Bank be wound up voluntaril 
under the provisions of the Indian Co 
panies Act, 1913, the Bank shall be wou 
up in accordance with the provisions: 
that Act with regard to the voluntary win 
ing up of a company: 

Provided that, for the purposes of this 
section, no such special resolution shall be ` 
-deemed to have been passed unless at least 
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‘one-third of the shareholders holding at 
least one-half of the paid-up capital of the 
` -Bank for the time being be present in 


open voting in favour of the said resolution 
and such resolution is thereafter confirmed 

‘by a majority of the shareholders at a sub- 
sequent special meeting held at an interval 
of not less than twe months or more than 
three months from the date of the meeting 
at which the resolution was first passed.” 


_ 40. Substitution of new regulation for 
regulation.62, Schedule II, Act XLVII of 
1920. 

For regulation 62 in the said Schedule 
- the following regulation shall be substitut- 
ed, namely:— 

Absence of registered address. 


“62. A shareholder who has no register- ` 


ed address in India and has not supplied 
' tothe Bank an address for the giving of 


. notices to him shall not be entitled to any 


notice, notwithstanding anything contained 
in this Act.” 


41. Temporary saving of existing Central | 


Board. 
Notwithstanding any amendment made 


in the said Act by this Act in regard to. 


the manner in which the Central Board 


shall be constituted, the Central Board | 


existing at the commencement of this Act 
shall, until it has been re-established in 
accordance with the said Actas amended 


by this Act, continue to transact business ` 


and shall have all the powers of the 


_ Central Board under the said Act as so 


amended, 





ACT No. IV OF 1934. 
THE WHEAT IMPORT DUTY (EXTENDING) 
ACT, 1934 


PASSED BY THE INDIAN LEGISLATURE 

. Received the assent of the Governor General on the 
9th March 1934, and published in the Gazette of India 
Part 4 of March 1., 1931, 
An Act further to extend the operation of 

the Wheat (Import Duty) Act, 1931 

W HEREas it is expedient further to extend 
the operation of the Wheat (Import Duty) 
Act, 1931; It is hereby enacted as fol- 
lows :— 


1. Short title. 

This Act may be called the Wheat Im- 
port Duty (Extending) Act, 1934. 

2. Amendment of section I, Act XV of 

1981. 

In sub-section (8) of section 1 of the 
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Wheat (Import Duty) Act, 1931, for” the 
figures ‘‘1934” the figures “1935” shall be 


. substituted. 
person or by proxy anda majority poll by . 





ACT No. V OF 1934 
THE INDIAN cata fo COUNCIL (AMENDMENT) 
34, 


PASSED BY TAE INDIAN LEGISLATURE 
Received the assent of the Governcr General on the 
9th March, 1984, and published in thé Gazette of India 
Part IV of March 17, 1984. i 
An Act to amend the Indian Medical Coun- 
cil Act, 1933, for a certain purpose. 
WHEREAS it is expedient to amend the 
Indian Medical Council Act, 1933, for the 
purpose hereinater appearing; It is hereby 
enacted as follows :— l 
1. Short title. 
This Act may be called the Indian Medi- 
cal Council (Amendment) Act, 1934. 
2. Amendment of section? Act XXVII 
of 1938. i 
To clause (a) of section 2 of the Indian 
Medical Council Act, 1933 (hereinafter 
referred to as the said Act), the following 
words shall be added, namely:—_ 
“and includes the University of 
Rangoon”. 
ne of section 8, Act XXVII of 
To clause (b) of sub-section (1) of section 3 
of the said Act the following brackets and 


. words shall be added namely :— 


“ (or, in the case of the Univers- 
ity of Rangoon, the members of 
the Board of Studies in Medi- 
cine)”. 





ACT No. VI OF 1934. 
THE COTTON TEXTILE INDUSTRY PROTECTION 
- + (AMENDMENT) ACT, 1934. 


PASSED BY THE INDIAN LEGISLATURE ' 


Received the assent of the Governor General on the 
9th Mar 7 z ] 
TT Po ee wo P tn the Gazette of India 
An Act further to amend the Cotton Textile 

Industry Protection Act, 1930. ~ 

WHEREAS it is expedient to continue for 
a further period the protection already 
given to the cotton textile industry in Bri- 
tish India, and for that Purpose further 
to extend the operation of the duties im- 
posed by the Cotton Textile Industry 
(Protection) Act, 1930; It is hereby en- 
acted as follows :— 

o an title. 

is Act may be called the Cotton j 
Industry Protection adaa koe 


e. 
68 


-` Ô. Amendmeni of sections 2 and 8, 

Act XVII of 1930. | 

In sub-section (2) of section 2, and insub- 
section (2) of-section 3 of the Cotton Textile 
Industry (Protection) Act, 1930, for the 
‘figures and words “31st day of March” the 
figures and words “20th day of April” shall 
be substituted. 


ACT No. VII OF 1934 
THE STEEL AND WIRE INDUSTRIES PROTEC- 
A TION (EXTENDING) ACT, 1934, 
PASSED BY THE INDIAN LEGISLATURE 
Received-the assent of ihe Governor General on 
the 9th March, 1934. and published in the Gazette of 
‘India Part IV of March 17, 1934. i 
An Act to continue for a further. period 
the proiisions made by certain Acts for 
the purpose of fostering and developing 
the Steel Industry and the Wire and Wire 
Nail Industry in British. India. 
WHERRAS it is expedient to continue for 
a further period the provisions made by 
certain Acts for the purpose of fostering 
and developing the Steel Industry and the 
Wire and: Wire Nail Industry in British 
India; It is hereby enacted as follows :— 


“1. Short title. 

This Act may be called the Steel and 

Wire Industries Protection (Extending) Act 
1934. 


2. Amendment of sections 2 and 5, Act IIL 

of 1927. 

In sub-section (3) of section 2 and in 
section 3 of the Steel Industry (Protection) 
‘Act, 1927, for the words and figures “31st 
day of March, 1934,” the words and figures 
“31st day of October, 1934,” shall be sub- 

stituted. < 


3. Amendment of section 2, Act V of 1932. 

In sub-section (2) of section 2 of the Wire 
and Wire Nail Industry (Protection) 
Act, 1932, for the words and figures “3Ist 
day of March, 1934" the words and figures 
“31st day of October, 1934” shall be sub- 
stituted. 
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BTN 
4. Amendment of Schedule to Act? X 
pp i fas o Act? XXV 
In Item No. 45 and Item No. 46 of- the 


` Schedule to the Indian Tariff (Ottawa Trade 


Agreement) Amendment Act, 1932, for the 
words and figures “3lst day of March, 


- 1934" the words and figures “3st day of 


October, 1934" shall be substituted. 


ACT No. Vill OF 1934 
THE KHADDAR (NAME PROTECTION) ACT, 1934 
PASSED BY THE INDIAN LEGISLATURE 


t Received the assent of the Governor General on the 
13th, March, 1984, an 7 1 i 
pele Poke iy ae in the Gazetteof India 
An Act to regulate the use of the w 

“Khaddar” and “Khadi” TH celal bi 

a, trade description of woven materials. 

W5HEREAS it is expedient to regulate the 
use of the words “Khaddar” and “Khadi” 
when applied as a trade description of 
woven materials; It is hereby enacted as 
follows :— 





1. Short title, extent and commencement. 

(1) This Act may be called the Khaddar 
(Name Protection) Act, 1934. 

(2) It extends to the whole of British. 
India, including British Baluchistan and 
the Sonthal Parganas. 

5) This section shall come into force at 
once, and section 2 shal] come into ferce 
in any province on such date as the Local 
Government may, by notification in the 
eee official Gazette, ay point in this þe- 

alf. 


2. Words ‘‘Khaddar” and “Khadi” to be 

trade description. 

The words “Khaddar” and “Khadi” 
whether in English or in any Indian verna- 
cular language, when applied to any 
woven material shall be deemed to-ke a 
trade description within the meaning of. the 
Indisn Merchandise Marks Act, 1889, 
indicating that such material is cloth woven- 
on hand-leoms in India from cotton yarn 
hand-spun in India, i l 
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E - Notes and 
‘A Cause Celebre. | 

The famous libel-case of “Princess Yous- 
soupoff v. Metro Goldwyn Meyer Pictures, 
which was recently decided by Mr. Justice 


Avory in England, as the learned editor of- 


the Law Journal aptly remarks, ‘‘has earned 
its title to a cause celèbre, boih for the 


extraordinary . incidents on which it wasg- 


-founded and for theamount of damages 
++ £20,000° which the jury thought. right 
“to give.” The - facts of the case are very 
interesting. The defendants’ produced ‘a 
film entitled Rasputin, the Mad Mank, the 
‘story being mainly based upon the activis 
-ties of the monk of that- namein Russia. 
‘The libel alleged by the plaintiff was ‘that 
there was an identification. of the plaintiff 
with a character, Natasha, in the film who, 
‘a8-Mr. Justice Avory said, appeared asa 
‘virtuous woman locked’ in a Chamber `of 
‘Horrors in St. Petersburg with a brutal 
‘ibertine like Rasputin, “in circumstances 
which showed that she had ‘either been 
‘seduced or ravished by a man whose licen- 
tiousness was madeten times worse by its 
. being concealed under the cloak of rèli- 
gion.” The. defence pleaded that the im- 
putation of ravishment did not constitute a, 

‘libel butit did not prevail with the learned 
- Judge who met thisdefence witha quota- 
tion from Shakespeare—some stanzas from 
the immortal Rape of Lucrece,’ ` l 


Rape: Civil Liability. - 4 

The current number of the North Caro- 
lina Law. Review contains a thought: 
provoking articlegon the subject of civil 
Jiability in a case of rape: The action 
was for recovery of damages for statutory 
rape committed upon a girl 15 years 
old. It was held that a plea of - consent 
was not admissible to defeat recovery. 
The principle underlying.the decision is 
based on the fact that underthe statute a 
girl under the statutory age (age of con- 
sent) is incapable of: giving consént and as 
she belongs to a protected class, the defend- 
ant will ,be liable. civilly as well as crimi- 
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Comments. NG, 


nally. The learned contributor refers’ in 
commenting on this -case, tothe Americun 
case of Barton v. Bee Line, 265N.Y. S. 
254 (1933) where it was held that: ‘There 
can be no doubt that the purpose of the 


legislative enactmentis to protect the vir- . 


tue of females and to save society from 
theills of promiscuous intercourse::.: .Ti~ig 


one thing to say that society - will” protect - 


itself by punishing those who consort with 
females under the age of consent:. it is 
another to hold that, knowing the nature 
of her act,such female should be rewarded 
for indiscretion.” It was also held .that in 
such a case the woman will haveno cause 
of action . against. 3 man with whom she 


and. quality of het act. ; 


‘ 


Libel: Liability of Newsagent: `> 

The question of the liability of a -news* 
agent for-a libellous poster displayed: ata 
newsagents bookstall came up for decis- 
ion before Scrutton, Lawrence and Greer, 
L.JJ.,in Sun Life Assurance Company of 
Canada v. W.H. Smith and Son Limited 
(150 L. T. 211). The Assurance Company 
sued for damages on the ‘allegation’ that 
the defendants had sold a papér contain- 
ing a libel and they had _ exhibited a 
poster relating to the paper containing the 
words: “More Grave Sun -Life of Canada 
Disclosures.” No attempt was made to 
justify the libel and inthe Court of first 
instance the article was found to be a 
libel and the jury’ gave a verdict of 


£19,000damages in favour ofthe plaintiffs.. 


Lord Justice Scrutton considered that when 
once the libel has been established, the ques- 
tions to the jury should be restricted to:—(1) 
the question whether the defendant knew, 
and (2) the question whether the defendant 
ought to have known; i.e., whether there 
was negligence on .the part of the defend- 
ant in carryingonhis business in respect 
of the ‘publication ofthe libel. His Lord~ 
ship then proceeded to consider the evi- 


‘dence and- concluded that if the-defengants ~ 


/ 


willingly consorts, if she knows the natür: 


ab 
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seere “compelled at their head office to 


send out papers and posters without 
knotting what is in them because of the 
mass and volume of their business, and 60, 
not knowing whether a pester may contain 
a jihel, direct. ihe managers of -their 
bookstalls, who have an opportunity and 
would, inthe course of their business, look 
at the posters before thev are posted, not 
to exercise any discretion or taks any 
step to delay the posting if they think, 
looking at a poster, that it might- be 
libellows,- the jury may well find that they 
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are carrying on their -businers carelessly 
in that respect, with the result that 


liability will. attach to them if, for pay- 


ment, they exhibit a pester which dceg in 
fact contain a libel.” Lawrence and 
Greer, 1.. JJ., agreed with- the -conclusion. 
Scrutton, L. J., added that the case of 
Mallon. v. W.. H. Smith & Son (1893, 9 
Times L. Rep.621) was no aulhaitv for 
the proposition {hat when one is told that a 


‘publication contains a libel, one may ‘go 


on selling it and escape liability. - 


Extracts from Contemporaries. 


Meaning of “Discovery.” ; 
- Under si 125, sub-s. (1). of the Income 
Tak Act, 1918, an additional assessment tó 
income ‘tax under Sch. D may be made 
‘if the survéyor discovers—that any propi. 
erties. dr profits. chargeable,to tax have been 
omitted from the first assessments « or that 
‘person: chargeable has-not delivered:any 
satement, dr Has not-deliyéred:a full and 
propery statement--or has not-been assessed 
to.tax, or has beenundercharged in the first 
assessment.” In Williams (Inspector of 
Taxes) v. Trustees of W: W. Grundy, [1934] 
W, N.11, a case stated by the Commissioners 
for the Special Purposes of the Income. Tax 
Acts, under s..149 of the Income Tax.Act, 
1918, the question arosé as to whether 
additional assessments could be made on 
trustees of war stock under Case III of 
Sch. D, ,in respect of interest on the. war 
stock „held by .the ‘trustees in trust for a 
person with .a contingent interest, for years 
in respect of which the matter had been 
discussed with a. previous inspector and 
no assessment made. The years in respect 
o£ which no assessments were: made . were 
1928-29, 1929-30, 1930-31 and 1931-32, In 
December, 1931, an inspector, subsequently 
appointed, decided that.the trustees ought 
to havé been, assessed, ihe beneficial 


` interést created béinga contingent interest, 


and accordingly caused. additional assess-. 
ments to be made on them for the years 
mentioned. The Commissioners held. that. 
there was-no “discovery” within the meaning 
of 5; 125 of -the Income Tax:Act, 1918. Mr., 
Jisticé, Finlay, in allowing the - appeal, 
stated that .his judgment would have been. 
the same had the- inspector -who made 
the’ diséovery .been the same man as. 
- the. first inspector who. had refused.to make. 


ka 


the assessments. His Lordshi p.quoted with. 
approval the worda of Bray, J., in Rex vV, 


‘Kensington Income Tax Commissioners, . Ex 


parte Aramayo [1913] 3 K,B- 870 (as-reported 
in 6 T.O. 279, 282): : “The word ‘ discovers’ 


“has several meanings. i. 1t.means in my 
. opinion, ‘simply ‘éomes to” the” conclusion 


from the -6xathination hë. makes“ The 
statement of Rodwlatt; J.; said His Lordship 
in, Anderton and Halstead Lid v. Birrell 
[1932] K.B. 271, that a“ discovery” is not 
a mere Change-of. opinion without any new 
information- at all must be read in the 
light of the facts of the. case and also 
together with his subsequent remarks that 
“when one finds a provision fcr an 
additional assessment within a -pericd of 
Bix }eais, one is led to expect machinery 
pot for a mere revision, but . for -ihe 
bringing in of something which had heen 
overjooked.” In ‘his case that scmething 
was the fact that the interest of ihe 
beneficiary was contingent and not vested. 
In addition, apart from the. authorities 
it was rather diffictlt to say that in this 
case the surveyor had not discovered that 
there were profits chargeable. which Kad 
been omitted from the first- assessment, A 
“discovery ” usually involves the revelation 
of something. that is, new; : but’ Mr. 
Justice Finlay’s ; reversal’. of the Com: 
missioners’ decision seems to’ imply.. à 
somewhat wider connotation.— The Sol etos 
Journal, ei ee - os 


Tey 


Mute of Malice. . sag rh 
. That rare, interesting and éxaspérating: 
phenomenon, the- prisoner “mute of- nalieé. 
and.not by a visitation of God,” appeared: 
in the doek :-at. the.. Middlesex: Sessions 


PN w (Ar 


f R 
wra 3 n 
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to sentence. In former times,- the 
impatience of the court would -have sentenc- 
ed sneh a one forthwith in the case ofa 
misdemeanour, and in the case of a felony 
it- would: have decieed- this punishment 
on him: “That. you return from whence 
you came to a low dungeon into which 
no .ligh}. can enter; ‘that you- be stripped 
naked save for a cloth about your loins 
and laid down, your back upon the ground 
and there be ‘set upon your body a weight 
of iron.as great as you can bear and 
greater... till you be pressed to death, 
your hands and feet tied to posts and a 
sharp stone under your “hack. Moreover, 
legal opinion would’ Have offered no 
sympathy, but would have extolled the 
‘clemency of the law which directed the 
court. to reason, with. the prisoner and 
admonish him before. packing him off to 
the Press Yard. One form,of admonition 
which often produced the magic ‘formula 
pf aplea was to call in the exectitioner 
to: siring. up tHe obstitiate prisoner’ 8 thumbs 
Hard aid: tight.: ‘with ; whipeord... Thé last 
‘fatal pressing.  seéms ~ to’ have> been 
“inflicted. ona highwayman ~ ‘tried’ at the 
Cambridge Assizes by Mr. Baron Carter 
in: 1741, -and anyone who can indicate 
‘where full and. authentic particulars of 
this incident are (available will vastly 
oblige the present writer. —The Solicitors 
Journal: ; 


Gratuitous judicial Service.. 
-Included in the writings - of Charles Lamb 
is a series of short papers called “Popular 
“Fallacies,” -in-which, with. his accustomed 
whimsicality he disposes of these misconcep- 
tions, as he considers them, while illustrating 
each by his own lambent and quainest hum- 
‘our. Among tHe fallacies on: which he disco- 
iurses, he. does not. .nijelude the allegation that 
lawyets are always mercenary, and probably 
he omitted this fur the excellent: reason 
So many of his best Iriends- were membeis 
of the legal profession,- men such. as Tal- 
‘Toryd; Crabb. Robinson, Martin : Burney; 
‘who~loved him, ‘atid éach of „whom was the 
very antithesis ‘of mercenary. But though 
Lamb did not succumb to the popular out- 
cry against lawyers, others have not shəwn 
the like reticence in casting opprobrious 
epitheis against them. Perhaps more than 
those belonging to the other professions, 
lawyers have been forward in gratuitous 
service both to litigants and to the:State. A 
judge retires. fromthe Bench of the Court 
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yecently, and spoke not a word from charge: 


` Rivers. Lowndes, iS a case 


service in Scott's “Rob Roy,” 


Tk 


of Appeal orths High Court and is almost a 
once requested toexercise judicial functionst 
in another sphere -in the Judicial Cm- 
mittee of the ‘Privy Council or at Quarter 
Sessions, or to preside over some comm tee 
of- inguiry, and such requests invariably 
meet with instant and willing compliance. 
Sır Lancelot. Sanderson, who “has just been 
appointed to a salaried post In the Judicial 
Committee.in Succession to Sir George 
In point. Since 
his resignation in 1926 of the post of Chief 
Justice of Bengal he has sat continuously 
in the Privy Council at the hearing of 
Indian and other appeals, where his East- 
ern experience was especially valuable, and 
with nothought of reward save of assisting 
inthe performance of a public duty. Now,’ 
however, when a vacancy for a paid repre- ; 
sentative for’ dealing with, _ appeals ‘from 
India has occurred, {tis eminently.. Tight 
that he should have been. offered ‘the posi- 
tion for which he is so, qualified. Not only 
however; in the work of: the;J.udicial. Ooms 
mittee -has:he been rendering gratuitous 
service; hé.is- chairman, of «the - “Lancaster 
Quarter ` Sessions'in which ‘capacity als) hé 
has seryed the country, well and once: again 

smonstrated thit pecuniary. rewards are 
not always in the minde of law) rs, - the 
Law Times. 


Reform of the House of Lords. | _. 

_ At the-moment when we are: faced’ once 
again, with. proposals for a, drastic recon: 
struction: of our judicial system: it is not 
perhaps surprising: that a similar.move. is 
being made by some peers for the: ref rm 
of the House of ‘Lords as a legislative: body, 
recnstruction being apparently in the‘air. 
Criticism of the constitution of the- ‘Upper 
House i is, of course, no new . thing; in each 
genera'ion. there springs up a cry, “Mend 
it or end: it,” but the House’ goes on its 
way: placidly, apparently not a penny the 
worse. Amid the calls for reform of our 
legislative machinery there is, however, no 
demand for a unicameral body such as was 
the case in Scotland in the old days before 
the “Parliaménts,. an .arrangement which 
evoked the admiration of Andrew Fair-- 
becasue, as 
he pointed ont, the Lords and Commons 
‘a’ gat thegither, cheek by choul, and than 
they didna need to hae the same blethers 
twice ower again.” The propriety or other- 
wise of altering the constitution of the’ 
Upper House is, of course, & potiteal rather. 
than a legal one, but itis permissibfe. to 


42 
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at the effort made to effect reform by the. 
intypduction of life peerages in the case of 
Baron Parke, when created’ Lord Wen- 
sleydale, was frustrated by the unfortu- 
nate opposition of Lord Lyndhurst. Life 
peerages, as we all know, ‘are. only 
now permissible, so far at’ all events 
as carrying the right to sit and vote 
in the House is concerned, under the Appel- 
late Jurisdiction Acts which have been 
passed ‘for strengthening the Judicial side 
of the House's work. Some day, perhaps, the 
general embargo on life peerages will be 
jifted, and thus a new vigour be imparted 
to the House of Lords.—The Law Times. 


Thackeray and the law. 

- In Mr. Malcolm Elwin’s recent book on 
Thackeray there is set out’a letter- written 
by the future ‘novelist while he was a pupil 


inthe chambers. of Taprell, the special ` 


pleader,-in ‘Hare-court, which may be new 
to some readers and which certainly has a 
considerablé intefest- in linking the 
legal with- the: literary. career of Thac- 
keray. It may berecalled that it is almost 


exactly a hundred’ years since Thackeray . 


became apupil of Taprell; and it is well 
known that he-did not-take kindly to what 
he called “this lawyer’s prepartory education 
[which] is certainly the most cold-blooded, 
prejudiced piece of invention that ever a 
man was slave.to,” but in the letter in quès- 
- tion he mentions going pretty regularly to 
Taprell’s chambers and’ remaining there 
till half-past five; and then follows a passage 
which may be less known: “I have been 
employed on a long pedigree case,. and 
find myself .tolerably amused, only it is 
difficult to read dry law books and to attend 
tothem. I sit at home a good deal, but 
proceed very. slowly. I have to lay out 
nearly £0 to-day for these same ugly books." 
He does not tell us what the books were 
which he designated ‘‘ugly” nor does he 
indicate whether by using that adjective 
he meant to refer to their outward 
form or their contents; perhaps neither one 
northe other madea very strong appeal to 
him at that time when the delights of the 
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express: onee more the regret of every lawyer ` 
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theatre and literature. were. basting theiy. 
glamour over him more potently, but it is 
of interest to learn thathe was at one time 
engaged on a pedigree case—a line of study 
not uncongenialto him and which doubtless 
proved of value in the preparation of some 
of his books.—The Law Times ` i 


Are Law Books Attractive? =-~ 

The attribution of ugliness to law books 
by Thackeray may well have been justified 
at the time he wrote, asthe new school of 
legal writers who sought to make even 
practice books more easy to read was still 
afar-olf. Very likely, however, it was the 
exterior and general get-up of the treatises 
he was called upon to study that exercised 
a repellent. effect upon the young stadent, 
In this matter there has been for some 
time manifest a great impiovément in the 
outward form of these works, soine of which 
i reas ‘daintily dressed as works in the 
more humane department of létters. At 
one time the paper-labelled back was usual: 
ihis has almost gonsout in legal literature, 
although it lingers stillin general literatura. 
In the letters. of the late Alexander Mac- 
millan, the eminent publisher, there is 
one written in 1872in which he discussed. 
the outward form of books with ‘Walter 
Pater, ‘incidentally mentioning that’ -his : 
friend Mr. MacLehose of Glasgow still used - 
paper labels and gave a duplicate label - 
to be struck on when the old got dirty: 
this, Macmillan thought; was exceedingly 
droll, and apparently was never employed 
by his own firm. But curiously enough the 
practice of giving duplicate labels hag 
continued with some publishers. The pre- 
sent writer possesses a copy of “Mrs. Thrale’s 
Letters” issued a year or twoago from the 
Bodley Head and the more recent edition 
of the ‘Letters of Matthew Arnold to Arthur 
Hugh Clough” published by the Oxford 
University Press, each of which. has a 
duplicate label tucked in at the end.,,.ready 
to be detached and fixed when needed. So 
far as appears, law publishers never followed 
this excellent usage when they issued their 
volumes with paper labels ‘on the back. — 
The Law Times. ` re 
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PENAL LAWS OF FOREIGN STATES 
AN ANOMALY 


- In Banco de Vizcaya v. Don Alfonso de 
Borbon y Austria (73 Son; J. 994), the ex- 
King of Spain, in an issue directed to be 
tried, successfully resisted the plaintiffs’ 
olaim for the delivery up of certain bonds 
and share certificates. These were bought 
by or on behalf of Don Alfonso with his 
own money when he was King of Spain, 
and they had for some years been deposit- 
ed. with the Westminster . Bank in London 
and were there held for the account of the 
plaintiffs under rubric “Don Alfonso de 
Borbon y Austria,” thus indicating their 
true owner. In 1931 the Spanish Republican 
Government declared them forfeited to the 
State as the ex-King's property by decrees 
of the Constituent Cortes. Don Alfonso 
claimed the securities from the Westminster 
Bank as his own property, but the West- 
minster Bank refused to deliver them up, 
since they held them’. for the plaintiffs. 
The plaintiffs also claimed the securities 
on behalf of the Spanish Government and 
refused to allow the Westminster Bank to 
hand them to Don Alfonso, whereupon the 
Westminsler Bank interpleaded. 

- The ex-King succeeded on the point that 


it has long been established that the courts. 


of one country will not enforce, directlv or 
indirectly, the penal laws of another (Hun- 
ellie Oh Attrill [1893] A.C. 150, and the 
Gases there cited). Lord Watson, in giving 
the judgment of the Privy Council, laid 
down the principles to be applied in 
such cases. He first pointed out (p. 155) 
that court which is asked to enforce a right 
must itself determine whether or not the 
enforcement of the right would involve 


- the enforcement of a foreign penal law. 


“AN 


The court must not pay absolute attention 
to the interpretation put upon the law in 
the foreign State, though it may approve 
the reasoning on which the interpretation 
is founded, if it be sound. This rule is 
essential, for otherwise it would be impos- 
sible to secure any'uniformity in. the deci- 
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sions of our courts as to what was a penal, 
law. But having once decided that. the 
foreign law is a penal law, the court cannot. 
enforce it because, as Lord Watson points, 
out at p. 156, all crimes, including “breaches 
of public law punishable by pecuniary 
mulct or otherwise, at the instance of the 
State Government or of Someone represent- 
ing the public, are local in this sense, that 
they are only cognisable and punishable 
in the country where they were committed. 
Accordingly,” he says, ‘‘no proceeding, 
even in the shape of a civil suit, which has 
for its object the enforcement by the State, 
whether directly :or indirectly, of punish- 
ment imposed for such breaches by the 
lex fori, ought to be admitted in the courts 
of any other country.” He then goes on 
to discuss what are. penal actions, and at 
p. 157 quotes with approval the words of 
Gray, J., in Wisconsin v. The -Pelican 
Insurance. Company, 127 U.S. (20 Davis) 
265, who held that the term applied not only 
to “prosecutions and: sentences for crimes 
and misdemeanours, but to all suits in 
favour of the State for the recovery of 
pecuniary penalties, for any violation of 
statutes, for the protection of its revenue or 
other municipal laws, and to all judgments. 
for such penalties.” ee < 

The wisdom of this rule is clear. -It was- 
in force long before Huntington” v. Attril, 
supra, and it has continued so. An- 
example of its application was In re Fried. 
Krupp A.G. |1917] 2 Ch. 188, where the 
court refused to enforce a German ordin- 
ance, issued during the war and admittedly 
no part of the general German law, which 
had as its purpose the penalization of 
enemy nationals “by forbidding the pay- 
ment to them of interest. One of the 
grounds upon which Yuunger, J. (as he then 
was) decidéd the case was that the ordin- 
ance was one which was biased againgt the 
British nationals, in other words, as was 
urged in argument; that it was a penal Jawi, 
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_ Ir? these circumstances it is surprising 
to find a large body of law in constant 
operation which appears to ignore this 
principle, namely, the law relating to 
extradition. This is contained in the 
Extradition Acts, 1870 to 1932, and the 
Extradition Treaties now in force between 
this country and numerous other States. 
The Act of 1°70 empowers His Majesty by 
Order in Council to apply the Act to any 
State with which such a treaty has been 
made. Similar provisions.are in force with 
respect to British Dominions and posses- 
sions. The re-ult isthat a fugitive erimi- 


nal from a foreign State which is party to. 


aitreaty can be extradited to the State 
requiring him, The machinery fcr this ig, 


a: requisition by the diplomatic represent-. 


ative: of: that State to a Secretary of State 


in, this: cquntry, who will require a police. 
magistrate. to arrest the. fugitive, who is 


then tried at Bow.Street for the foreign 
offence as if fcr an offence committed in 


England. If the: offence. or conviction is: 


not proved, the fugitive is:discharged; if it 
is; then he is handed over for extradition, 
This applies. to all offences which are 
cffences in both the foreign State and this 
country and are not of a political character. 
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It is true that an Act of Parliament will 
often alter the common law, but it ig 
unusual to find a common law principle 
being approved by the courts over a long 
period of yeare during which an Act is in 
frequent, operation which is #i:itself a nega- 
tion of that principle. Ti neh be unwise 
to allow this or any other country to become’ 
an asylum for undesirable fugitives from 
justice, but it would seem more in accord- 
ance with English legal principles to regard 
a crime as altogether local and to treat such 
a fugitive as an ordinary citizen so long as 
he oheyed the laws of England, Certainly 
the Extradition Acts are cautidiisly construe 
ed in favour of the fugitives.: R’ossekechaiko. 
& Others v. Attorney General for Trinidad 
119321 A.C, 87, but it seems hardly possible 
to say that extradition proceedings are not: 
within. Lord Watson’s. words quoted above, 
a *,,. proceeding... which. has. for 
its objest the enforcement by the. 
State; directly or indirectly, of punish’ 
ment imposed... by the lex fori ., 
. . The anomaly. is striking, but like so 
many which exist in the laws of England, 
it is too well-established to be. removed.—. 
The Solicitors Journal. . 


Extracts from Contemporaries, 


Bevir v. Burt-White. Se. 4 
Libel and slander cases, like murder 
trials, may be, and often «re, of good news 
value for the lay press’ and its readers, but 
rarely indeed do they arouse-much interest 
in legal circles. For some reason, or reasons, 
Bevir v. Burt-White is an exception tothe. 
rule. The Temple was intensely interested 
in that case and followed it with close atten- 
tion and lawful commentary. Lawyers 
were certainly interested in the case; inthe 
interpretation of the word ‘Sblackmail” and 
the proper limits of what it could mean or 
could be understood to mean; how, if it did. 
not impute a crime, it could still be used in 
anv other actionable defamatory sense. 
That one of the parties was a well-known 
solicitor might account for part of the un- 
usual interest of legal practitioners; but 
the interest was mainly aroused, so far as 
E could judge, by the mode and manner in 
which the case was conducted by Mr. G.O. 
Slade for the triumphant plaintiff, and Sir 
Patriek Hastings, K. C., for the loser— 
junior and silk, neither of them a novice 
ia the art. of ‘advocacy; but even with 


Colin Duncan for his partner, G. O. Slade 
was opposed by a team of exceptional merit 
for that kind of encounter in Sir P. Haste 
ings, K. ©., Valentine Holmes and T. G. 
Roche. Assuming that the plaintiff hada 
“winning” case, the question of damages 
might be. of vital importance.—The Law 
Journal. 


The Independence of the Judge”. 

The statement made by the Prime 
Minister in the House of Commons on 
Monday with regard to judicial indepen- 
dence should meet tke wishes of those who 
desire this to be put beyond question. “I 
am very glad once more to affirm on 
behalf of the Government the absolute in- 
dependence of His Majesty’s Judges and. 
their unique status among persons in His 
Majesty’s service.” This was in answer ta 
Sir William Davison, who has introduced 
the Status of Judges Bil. We do not 
suppose this is likely to make any progress, 
though the Judiciary (Safeguarding) Bill 
has been read-a second time in the House 
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of Lords and seems to have. met with. 
approval there. Under the Judicature Act, 
1925, which reproduces to this extent the 
Act of Settlement, the Judges “hold their 
offices during good behaviour subject toa 
power of rer wal by His Majesty on an 
address prese ited to His Majesty by both 
Houses of Parliament.” Sir William Davi- 
son's Bill proposes to apply the same 
rule to the reduction of salaries or “any- 
thing otherwise prejudicial to the status 
or emoluments” ofthe Judges. The Judicial 
(Safeguarding) Bill is also aimed at pre- 
venting: reduction of salaries. In fact, 
the terms.oi both Bills show how difficult it 
is for Parliament to intervene. in 
matter and state the. position of the Judges, 
in, satisfactary terms. As regards salaries, 
we hope the forthcoming Budget will re- 
store them, and as we have already snid, 
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it is better toleave the position of the. 


Judges to the present provision of the 
Judicature Act, and to well-established con- 
stitutional practice —The Law Journal. 


Ex-King Alfonso’s Property. 

The rule of International Law. that the 
courts of our country cannot be required 
to enforce the penal laws of another 
country has availedin Banco: De Vizcaya v. 
Don Alfonso De Bourbon (Times, 10th inst.) 
to prevent the ex-King of Spain from being 
deprived of his private property by decree 
of the Provisional Government of the 
Spanish Republic. Certian securities— 
8,3-04, Victory Bonds and 4,000 1l.—shares 
in Trinidad Central Oilfilelds Ltd.—were 
purchased by the King out of his own 
moneys -and were deposited with the West- 
minster Bank in London to the order of 
its Madrid branch as the King’s agent. 
In 1923, when the Madrid branch was 
about to be closed, the King gave in- 
structions that the funds should be held 
by wag Westminster Bank in London to 
the order of the Banco De Vizcaya as his 
agents. In May, 1921, a decree was made 
by the Provisional Government for the 
seizure of the King’s private fortune and 
directing spanish banks to deliver such 
property to the Treasury. In November, 
1931, the King was by decree declared 
to be guilty of high treason and all his 
properties within the national territory 
were forfeited to the State. The Spanish 
bank thereupon claimed the funds from 
the Westminster Bank and that bank in- 
terpleaded. Under-‘these circumstances 
there seems to be no reason why the ex- 
King in this country should not revoke 
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his authority, ta the Spanish-bank and: daim. 
the funds from the Westminster Bank, 
who heldon his behalf. But while Law- 
rence, J., decided in the ex-King’s favour, 
it was not on this ground. It was on 
the ground, stated by Lord Loughborough 
in Folliott v. Ogden (1 Hy. Bk. 123), that the 
penal laws of foreign countries are 
strictly. local. The declaration of treason 
made the forfeiture local and therefore it: 
could not be enforced in this country 
through the medium of the Spanish 
bank.—The Law Journal. 


News Reels and Copyright. l 
Owners of.the copyr:igh.s are natutally 
and properly jealous, of their rights, and. 
careful to check and restrain any in- 
tringement.: The wireless, the gramophone. 
and the ‘talkie’ have all recently fur- 
nished occasion for the.assertion of rights 
of copyright, particularly as they apply to 
musical .compositions; and 
result must have been greatly to enhance 
the value of copyright in popular music, 
as compared with say, twenty years ago, 
But there are, limits; and what: appears to. 
have been a wholly unreasonable claim 
received very short’ shrift from Mr. 
Justice Ive in Hawkes & Son (London), 
Ltd. v. Paramount Film Service, Ltd. (Times, 
March 21). -The plaintiffs were the owners 
of the copyright in a musical composi- 
tion, a march called ‘‘Colonel Bogey." 
The defendants published, in J uly and 
August, 1933, a “néws reel” of current 
events, and, as is, usual nowadays, the 
appropriate sounds -were reproduced as 
well as the pictures of the events portrayed. 
One of the incidents recorded in the. 
film was the opening of a school in 
Nor‘olk by the. Prince of Wales; the boys 
of the school were seen marching past the 
Prince, and their band was seen—and 
heard for no less a time than twenty 
seconds—playing part of ‘Colonel Bogey”; 
and so the plaintifis brought their action. 
By s. 2 (1) (4) of the Copyright Act, 
any “fair dealing...for the purposes of... 
review or newspaper summary” is not an 
infringement of copyright, and. the learned 
Judge he.d that that provision was an effec- 
tive defence tothe action. He also held 
that no substantial part of the work had 
been reproduced, and that the plaintiffs 
had suffered no damage; and he dimissed 
the action. It seems difficult to imagine 
a more hoveless, or a less meritogious, 
claim than that made in this case,—The 
Law Journal, e 
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Polite Powers. 
The precise-limits of the right of the police 
to seize and detain documents when they 
enter premises with warrants were closely 
discussed lately ina case before Mr. Justice 
The learned Judge's decision 
‘Hlias v. Passmore ) (Times, Jan. 24) will, 
of course, be fully reported in due time, 
and will repay careful study. The 
plaintiffs were officials of the National Un- 
employed Workers Union, and claimed dam- 
ages for trespass from the officers, who seized 
certain papers,and from Lord Trenchard for 
conversion and detention. The papers were 


not the property of. the plaintiff who was, 
_ arrested atthe time, nor were they used as 
evidence against him but were.used in pro-. 


ceedings against another prominent officer 
of the society. Both trials are. now long 
over, yet the police authority. further, claim 
to detain the documents, or some of them,. 
apparently for ever. 
the learned Judge did not accept, and 
made an order for their return, with a 
small sum in damages for their detention. 
He also gave.a further sum for trespass to 
certain goods or papers which were noi 
used. at either trial. A good, deal of 


authority. will be found in the decisions, . 


and the learned. Judge .had to strike a 
nice balance between the rights of . the 
police to. seize documents which, are. 


gating. anc the sanctity of private property. 
Ths Courts support the right.of the police 
to keep almost: anything that is relevant 


to a chirge while ib. is pending (as in R. 


y. Lushington; ex parte Otto, 1894, Q.B., 
420). But, after: proceedıngs are over, 
their right is not so clear, and in this 
important case, the claim to retain was not 
vindicated: —The Law Journal. 
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Valld Marrlages. i 

As we all know, there are various ways 
of getting’ married, and it is strange, yet 
true, that the obligation upon the spouses - 
to tellthe full truth as to their identity 
varies according to the ceremony on 
formality which they adopt. The Court 
of Criminal Appeal had to consider the 
point this week R. v. Lamb, (Times,March 20). 
The appellant in the case had married 
in . 1914 and again while his first wife 
was alive, in 1933; but he contended that 
his first marriage was a nullity. The 
reason assigned was that one of the 
spouses.:in 191thad,; with the knowledge 
of..the other, given the Registrar.a false. 
name when applying for. a certificate under 
the Acts of 1836 and 185s. If the mar-. 
riage is by banns such a-false declara- 
tion (known to both spouses) will avoid 
it; but if it is by a registrar's licence,. 
it. will not. So much is clear from the 
decision of the Court of Appeal in Plum- 
mer v., Plummer (1917 . P. 163; 86 L. J.P. 
145), and there are other authorities, The 
marriage which was in issue was. not- of 
either of these classes. It was a marriage 
by. zertificate . after notice under-s. 4: 
of the.- Marriage and Registration Act, 
1856; but it seems to be implied,.if .not. 
expressed, in the judgment of . Swinfen 
Eady, J. (inInve Rutter ete., 1907 2 Gh.. 
593: 77 L.J. Ch. 34), that in this matter the. 
marriage after notice without licence and. 
the marriage by licence are on the same. 
footing. The decisions ʻon..this debatable. 
mattér are not always. consistent; but in 
the -case on hand there was plenty of au- 
thority for holding the marriageof 1914 
good—despite the concealment which at- 
tended it.The Law Journal. 
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author's patience and industry ‘and legal 
acumen. Having been a leading legal 
practitiner for a long period the 
author has had the opportunity of studying 
the difficulties that confront the lawyer 
in the course of his practice, and the pre- . 
sent compilation is sure to help the legal 
public considerably. Case law is exhaus- 
tively reviewed and references to leading 
law journals are given. The printing leaves 
nolhing to be desired. We hope that the 
publishers will bring ‘out the subsequent 
parts in quick succession. | 
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